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INTRODUCTION AND BACKGROUND
Introduction

1. By Order of this Honourable Court dated February 22, 2013 (the “Initial Order”),
The John Forsyth Shirt Company Ltd. (“Forsyth Canada”), Forsyth Holdings, Inc.
(“Forsyth Holdings”) and Forsyth of Canada, Inc. (“Forsyth USA”) (together referred to
as either “Forsyth”, the “Companies” or the “Applicants”) obtained protection from
their creditors under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36,
as amended (the “CCAA”).

A copy of the Initial Order is attached as Appendix A,

hereto.

2. The Initial Order, among other things, granted a stay of proceedings until and
including March 22, 2013, or such later date as this Court may order, and appointed BDO
Canada Limited (“BDO”) as monitor (the “Monitor”) of the Applicants in these CCAA
proceedings (the “CCAA Proceedings”).

3. On March 21, 2013 this Honourable Court granted an Order (the “First Extension
Order”), that among other things, extended the stay of proceedings until May 29, 2013.
A copy of the First Extension Order is attached as Appendix B hereto.

4. Ancillary to these CCAA Proceedings, the Monitor in its capacity as foreign
representative of the Applicants, commenced Chapter 15 cases under the U.S.
Bankruptcy Code from the United States Bankruptcy Court (Southern District of New
York) seeking recognition of the CCAA Proceedings as a “foreign main proceeding” or, in
the alternative, a “foreign non-main proceeding” and certain other relief (the “Chapter
15 Proceedings”).

5. On February 27, 2013, following the granting of the Initial Order, the Monitor
obtained a Provisional Order in the Chapter 15 Proceedings, granting the following
relief:
(a) procedural consolidation and joint administration of the Chapter 15 cases of
the Applicants;
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(b) scheduling a hearing on March 18, 2013 (the “Recognition Hearing”) and
specifying the form and manner of service of the Chapter 15 Petitions to the
Applicants’ creditors; and
(c) imposing an interim stay of all proceedings in the United States against the
Monitor or the Applicants, and the Applicants’ business property or assets
located in the United States, and recognizing the Initial Order on an interim
basis pending the outcome of the Recognition Hearing and approval of a final
order extending the stay granted in the provisional order on a permanent
basis (collectively referred to hereinafter as the “Chapter 15 Orders”).

6. On March 18, 2013, following the granting of the Provisional Order in the Chapter 15
Proceedings, the Monitor obtained an Order recognizing the Initial Order and extending
the stay granted in the Provisional Order on a permanent basis (the “Final US Order”)
attached as Appendix C hereto.

7. On May 31, 2013, this honourable Court granted Orders authorizing and directing the
Applicants and Monitor to file the consolidated Plan of Compromise and Arrangement
dated May 16, 2013 (the “Plan”), administer a claims process in accordance with the
Claims Process and Bar Order dated May 31, 2013, and hold a Meeting of the Applicants’
unsecured creditors to consider and vote on the Plan in accordance with the Creditors’
Meeting Order also dated May 31, 2013. In addition, an Ancillary Order was granted to
extend the stay of proceedings up to and including July 12, 2013 (the “Second
Extension Order”) attached as Appendix D.
Background

8. Forsyth is in the business of manufacturing, distributing and selling apparel in both
Canada and the United States of America. Forsyth has been manufacturing shirts in
Canada since 1903, and has developed its product line to include five brands, and a
variety of products including knits, wovens, tees, ties, uniforms, and outerwear.
Product lines include private label apparel as well as such recognized brands as Bill
Blass.
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9. Forsyth’s principal objectives of these CCAA Proceedings are to: (i) sustain ongoing
operations to preserve entity value and avoid possible liquidation through receivership
and/or bankruptcy proceedings; (ii) eliminate the unprofitable Canadian manufacturing
operation while also downsizing and relocating certain US operations to further reduce
operating costs; and (iii) ensure Forsyth has the ability and necessary working capital to
effect its proposed restructuring plans to maximize recoveries for the benefit of
Forsyth’s stakeholders.

10. Additional background information regarding the Applicants and the CCAA
Proceedings is provided in the sworn affidavit of Harris R. Hester dated February 20,
2013 (the “First Hester Affidavit”), BDO’s Pre-Filing report dated February 20, 2013,
and BDO’s First Report as Monitor dated March 18, 2013 (the “Monitor’s First Report”)
and Second Report as Monitor dated May 16, 2013 (the “Monitor’s Second Report”).

11. BDO has reviewed the sworn affidavit of Harris R. Hester dated July 4, 2013 (the
“Fourth Hester Affidavit”) and relied on discussions with management in support of the
Applicants’ motion.
Disclaimer

12. BDO has relied upon the financial records and statements of Forsyth, as well as
other information supplied by management, accountants, auditors and financial advisors
to Forsyth.

Our procedures and enquiries did not constitute an audit or review

engagement. The Monitor’s Third Report is intended solely for the use of the Court and
the stakeholders in and for this proceeding.

13. Some of the information referred to in this report consists of forecast and
projections.

An examination or review of the financial forecast and projections, as

outlined in the Canadian Institute of Chartered Accountants Handbook, has not been
performed.

Future-oriented financial information referred to in this report was

prepared by the Applicants based on management’s estimates and assumptions.
Readers are cautioned that, since these projections are based upon assumptions about
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future events and conditions, the actual results will vary from the projections, even if
the assumptions materialize, and the variations could be significant.

14. Capitalized items used herein and not otherwise defined are as defined in the
proposed Claims Process and Bar Order, Creditors’ Meeting Order, or the Plan, as
applicable.

15. This report should be read in conjunction with the Fourth Hester Affidavit as certain
information contained in the Fourth Hester Affidavit has not been included herein in
order to avoid unnecessary duplication.

16. Unless otherwise stated, all monetary amounts contained in this report are
expressed in Canadian dollars.
Purpose

17. The purpose of this Third Report of the Monitor dated July 4, 2013 (the “Monitor’s
Third Report”) is to provide this Honourable Court with information in respect of:
(a) the consolidated receipts and disbursements of the Applicants from the date
of the granting of the Initial Order through to June 21, 2013;
(b) the Applicants’ Revised Consolidated Cash Flow Forecast which covers the
period from June 29, 2013 to the end of the proposed extension of the stay
of proceedings being requested;
(c) the activities of the Monitor since the filing of the Second Report of the
Monitor dated May 16, 2013;
(d) the debtor in possession (“DIP”) financing arrangement;
(e) the results of the meeting of creditors held on June 26, 2013;
and to support the request to this Honourable Court for approval of:
(a) an extension of the stay period up to and including September 30, 2013;
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(b) the Plan approved by creditors and authorization for the Applicants to
proceed with the implementation of the Plan;
(c) approval of the extension of the DIP Credit Agreement to September 30,
2013; and
(d) the Monitor’s acceptance of certain claims, for distribution purposes, that
were received after the Claims Bar Date;

RECEIPTS AND DISBURSEMENTS TO JUNE 21, 2013

18. The table below compares the actual receipts and disbursements against the Revised
Cash Flow Projection appended to the Monitor’s First Report for the 17 week period
ended June 21, 2013.

PERIOD TO DATE
17 Weeks Ended
June 21, 2013
Budget

Actual

Var $

Var %

Cash Flow
Cash Inflows
Accounts payable payments
Wages
Debt repayment
Interest / Bank Charges
Capital assets
LC Payments
HST Payments
Prepaids
Cash Outflows
Net Cash Inflows/(Outflows)

9,420,843

10,208,380

787,537

8.4%

6,376,698
996,701
40,000
326,785
‐
648,600
205,666
22,000
8,616,449
804,394

6,758,895
1,117,366
37,262
441,647
‐
86,963
294,677
18,716
8,755,526
1,452,854

382,197
120,666
(2,738)
114,862
‐
(561,637)
89,011
(3,284)
139,077
648,460

6.0%
12.1%
(6.8%)
35.1%
‐
(86.6%)
43.3%
(14.9%)
1.6%
80.6%

19. Actual cash receipts were $787,537 higher than forecast. This positive variance
represents a timing variance reflecting quicker than anticipated accounts receivable
collections that will be offset by lower cash collections in later periods.
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20. Cash disbursements were $139,077 higher than forecast. This unfavourable variance
is a combination of numerous variances, the most noteworthy of which include:

(a)

Accounts payable, which exceeded forecast due to inventory purchases:

(i)

exceeding budget by $235,059 largely as a result of inventory not
being paid for by letter of credit (“LC”).

This resulted in a

favourable LC payments variance of $561,637; and

(ii)

being made earlier than budgeted resulting in a reduction in
planned purchases in the coming weeks.

(b)

Employee health benefits, which exceeded forecast by $169,527 as a
result of terminated employees utilizing their benefits in advance of the
expiration of their coverage;

(c)

Labour costs, which were higher than anticipated due to the Cambridge
manufacturing facility closure not happening as quickly as expected.
Related employee terminations were delayed and additional labour costs
were incurred as a result; and

(d)

Relocation expense, which was $157,612 lower than projected due to the
Applicants’ administrative personnel not being relocated to the
Companies’ warehouse facility.

21. Overall, net cash flow was $1,452,854 or $648,460 higher than projected. This
favourable net cash flow variance is largely the result of the timing of cash receipts.
Since the commencement of these proceedings, Forsyth has maintained sufficient
margin availability under the DIP facility in accordance with the DIP Credit Agreement
(defined below).

22. The DIP Credit Agreement provided for receipt and disbursement variances of no
more than 10% on a four week rolling basis commencing the four weeks ended March 22,
2013. On three occasions prior to the Monitor’s Second Report dated May 16, 2013 the
Companies did not meet these “Permitted Thresholds” and Wells Fargo Capital Finance
Corporation and Wells Fargo Capital Finance LLC (collectively “Wells Fargo” or the “DIP
8

Lender”) served notices of default. The notices of default provided for the DIP Lender
to reserve their rights but would agree to continue to fund. No such notices have been
issued since the Monitor’s Second Report.

REVISED CONSOLIDATED CASH FLOW FORECAST

23. The Vice-President of Finance, Mr. Victor Tugwell, together with the Monitor’s
assistance, has prepared the Revised Consolidated Cash Flow Forecast.

24. The Monitor has reviewed the Revised Consolidated Cash Flow Forecast,
accompanying notes, and assumptions. A copy of the Revised Consolidated Cash Flow
Forecast, notes and assumptions, report containing the prescribed representations of
the Applicants regarding the preparation of the Revised Consolidated Cash Flow
Forecast together with the Monitor’s Report on the Revised Consolidated Cash Flow
Forecast are all attached hereto as Appendix E.

25. As shown in the Revised Consolidated Cash Flow Forecast, Forsyth had a beginning
loan balance as at June 29, 2013 of $7,135,588. Forsyth estimates that it will have
total receipts of $5,958,638, and incur disbursements and restructuring costs requiring
DIP financing of $6,090,735, resulting in a forecasted total ending secured loan balance
of $7,267,686 for the 13 week period ending September 27, 2013.

ACTIVITIES OF THE MONITOR
26. To date, the Applicants have provided the Monitor with their full co-operation and
unrestricted access to their premises, books and records. The Monitor has implemented
procedures for the monitoring of the operations, receipts and disbursements and is
assisting the Applicants in their dealings with suppliers.

27. Forsyth’s senior management team, together with the Monitor, participates in a
weekly telephone conference call with the DIP Lender. The purpose of this weekly call
with the DIP Lender is to review Forsyth’s financial performance and progress towards
implementing its operational restructuring initiatives. Prior to the weekly conference
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call, the Monitor provides a brief report to the DIP Lender including a weekly
comparison of Forsyth’s actual receipts and disbursements and margin availability to
forecast and explains any variances.

28. In addition, since the Second Report of the Monitor, the Monitor has:
(a) Administered the claims process in accordance with the Claims Process and
Bar Order;

(b) Attended a meeting with former employees of the Applicants to explain the
Plan and assist Employee Claimants complete their Proof of Claim forms;

(c) Corresponded with creditors regarding their respective claims;
(d) Assisted management in preparing the Revised Consolidated Cash Flow
Forecast; and

(e) Chaired the meeting of creditors held on June 26, 2013.

DIP FINANCING

29. The Initial Order approved DIP Financing provided by Wells Fargo (in such capacity,
the “DIP Lender”) to a maximum amount of $10 million subject to the terms set
out in the Forsyth DIP Commitment Letter dated February 20, 2013 (the “DIP Credit
Agreement”) previously filed with the Court. The DIP Credit Agreement created a
new facility for the funding of expenses during the CCAA Proceedings and operates
on terms substantially similar to those of the pre-filing credit facilities between the
Applicants and their pre-filing senior secured lender, Wells Fargo.

30. Collectively, the Companies have borrowed approximately $8.8 million from the DIP
Lender as at June 21, 2013 to finance operations and to meet post CCAA filing
liabilities.

31. The DIP Credit Agreement contemplated that Forsyth’s post-filing receipts would
be applied to reduce the DIP Lender’s pre-filing secured debt. As at June 21, 2013,
10

the Applicants’ pre-filing secured debt of approximately $9 million had been
extinguished in addition to approximately $1.2 million in post-filing receipts being
applied to the DIP loan.

32. The DIP Lender has agreed in principle to extend the DIP Credit Agreement until
September 30, 2013.

Certain terms are still subject to negotiation as the DIP

Lender has not completed its review of the revised cash flow projections. The
Monitor will report thereon in a supplementary report prior to July 11, 2013.

CLAIMS PROCESS AND MEETING OF CREDITORS

33. On May 31, 2013, this Honourable Court made a Creditors’ Meeting Order accepting
the filing of the Plan and authorizing and establishing the procedure for Affected
Creditors of the Applicants (as defined in the Plan) to consider and vote on the Plan.
The Monitor’s analysis and recommendations with respect to the Plan are provided in
the Monitor’s Second Report.

34. The Creditors’ Meeting Order established the procedure for providing notice of the
Creditors’ Meeting to the Affected Creditors and for distribution of the Document
Package (as defined in the Creditors’ Meeting Order).

35. Pursuant to the Creditors’ Meeting Order, the Monitor sent a copy of the Document
Package to 279 Affected Creditors. The Monitor’s affidavit of mailing is attached as
Appendix F hereto.

36. Three of the mailed Document Packages were returned due to invalid mailing
addresses.

37. Pursuant to the Creditors’ Meeting Order, an electronic copy of the Document
Package was posted to the Monitor’s website on June 5, 2013.

38. Pursuant to the Creditors’ Meeting Order, a Notice of the Creditors’ Meeting was
published in the June 6, 2013 edition of The Globe and Mail (National Edition).
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39. Pursuant to the Creditors’ Meeting Order, service and publication of the Notice to
Creditors and posting of the Creditors’ Meeting Order on the Monitor’s website
constituted good and sufficient notice of the Plan Sanction Hearing.

40. The Applicants also arranged for an in-person meeting between the Monitor and a
number of former employees to answer questions, describe the Plan, and assist with the
completion of Employee Claimants’ Proof of Claim forms.

41. The meeting of creditors to consider and vote on a resolution to approve the Plan
(the “Plan Resolution”) was held on June 26, 2013 at the Intercontinental Toronto
Centre Hotel, 225 Front Street West, Toronto, Ontario. The meeting commenced at
10:00 A.M. (E.S.T.) and was conducted in accordance with the Creditors’ Meeting Order.

42. Mr. Blair Davidson, a representative of the Monitor, acted as Chair (the “Chair”) of
the Meeting.

43. Steven Welker, a representative of the Monitor, acted as Secretary and took minutes
of the discussions held and decisions made at the Creditors’ Meeting.

44. Prior to commencing the meeting, the Chair confirmed that the quorum required by
the Creditors’ Meeting Order was present, in person or by Proxy, and as such the
creditors’ meeting was duly constituted in accordance with the provisions of the
Creditors’ Meeting Order.

45. A total of 133 Affected Creditors having Proven Voting Claims totaling $8,986,192
were in attendance, in person or by proxy, at the meeting.

46. Fifteen Eligible Voting Creditors representing $496,603 in unsecured claims were not
present at the meeting, in person or by proxy.

47. An Affected Creditor with a Disputed Claim in the amount of $664,369 was also in
attendance, in person, at the meeting.

48. The voting on the Plan Resolution, by the Affected Creditors with Proven Voting
Claims at the meeting was as follows:
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#
For
Against
Total

$

#

$

127 $

8,769,279

95%

98%

6 $

216,913

5%

2%

133 $

8,986,192

100%

100%

49. Based on the above results, 95% of the Affected Creditors present and voting, in
person or by proxy, representing 98% of the value of Votes Cast voted to approve the
Plan, while 5% of the Affected Creditors present and voting, in person or by proxy,
representing 2% of the value of Votes Cast voted against the Plan.

50. As a majority in number representing 98% in value of Votes Cast agreed to the Plan
by casting Affirmative Votes the requirements of s6(1) of the CCAA have been satisfied
and the plan has been approved by all Affected Creditors.

51. The Affected Creditors did not vote in respect of any other matters at the meeting.
52. As of the date of this report, seven late claims (the “Late Claims”) totaling
$153,695 have been received by the Monitor.

The Monitor recommends that this

Honourable Court authorize the Monitor to accept these Late Claims for distribution
purposes as it appears these were inadvertent errors on the part of those creditors.

53. The Monitor issued Notices of Revision or Disallowance to two creditors with claims
totaling $747,744. The result of the issuance of the Notices of Disallowance did not
impact the Creditors’ approval of the Plan. No Notices of Dispute have been received
by the Monitor in response to the above noted Notices of Revision or Disallowance as at
the date of this report.

REQUEST FOR AN EXTENSION OF THE STAY OF PROCEEDINGS

54. Pursuant to the Second Extension Order, the Stay Period was extended up to and
including July 12, 2013.

55. Additional time will be required for the Companies to (a) complete the operational
restructuring efforts including the sale of the Cordele Warehouse, (b) seek an
alternative operating lender in the event the DIP Lender does not fulfill that role for the
13

balance of 2013 and therafter. As the DIP Lender has not yet determined if it will
provide financing beyond September 30, 2013, it will be necessary to extend the Plan
Implementation Date of August 2, 2013. A provision in the Plan was to repay the DIP
Lender as of that date.

In the circumstances the Monitor recommends the Plan

Implementation Date be extended to September 30, 2013.

56. The Monitor is of the view that a continuation of the stay of proceedings to
September 30, 2013 is necessary to provide stability to Forsyth while the foregoing
actions are undertaken.

57. It is the Monitor’s view, based on Forsyth’s Consolidated Revised Cash Flow
Forecast, that the Applicants will have sufficient availability of funding during the
requested extension period to continue to satisfy their post CCAA filing obligations.

58. Based on the information presently available, the Monitor believes that creditors
will not be materially prejudiced by an extension of the stay period to September 30,
2013. Furthermore, the Monitor is not aware of any creditor who opposes the requested
extension of the Stay Period.

59. Lastly, the Monitor is not aware of any non-compliance by the Applicants with the
requirements of the CCAA or any Order issued by this Court in the CCAA Proceedings.
The Monitor believes that the Applicants have acted, and continue to act, in good faith
and with due diligence and that circumstances exist that make the extension of the Stay
Period appropriate.

60. For the reasons outlined above, the Monitor respectfully recommends that the Stay
Period be extended up to and including September 30, 2013.

SUMMARY AND RECOMMENDATIONS

61. The Monitor supports the Applicants’ motion for an order sanctioning the Plan and
believes Court sanction is in the best interest of the Affected Creditors. The Monitor
believes the Applicants have acted and continue to act in good faith and with due
diligence. Further, the Monitor continues to believe that the Plan is fair and reasonable
14

in the circumstances and provides for a higher recovery for Affected Creditors than is
otherwise available.

62. Given the foregoing, the Monitor respectively requests this Honourable Court:
(a)

grant an extension of the Stay Period and the Plan Implementation Date
to September 30, 2013;

(b)

sanction the Plan approved by creditors and authorize the Applicants to
proceed with the implementation of the Plan;

(c)

approve the extension of the DIP Credit Agreement to September 30,
2013;

(d)

authorize the Monitor to accept the Late Claims for distribution purposes;

All of which is respectfully submitted this 4th day of July, 2013.
BDO CANADA LIMITED
Per:

Blair F. Davidson, CPA, CA●CIRP, CBV, CMC
President
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APPENDIX
“A”

Court File No. CV-13-10009-OOCL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR.

)

FRIDAY, THE 22 DAY

JUSTICE WILTON-SIEGEL

)

OF FEBRUARY, 2013

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
THE JOHN FORSYTH SHIRT COMPANY LTD., FORSYTH HOLDINGS, INC.
and FORSYTH OF CANADA, INC.
APPLi (

TION UNDER THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
INITIAL ORDER

THIS APPLICATION, made by The John Forsyth Shirt Company Ltd., Forsyth

Holdings, Inc. and Forsyth of Canada, Inc. (collectively, the "Applicants "), pursuant to the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA"), was

heard this day at 330 University Avenue, Toronto, Ontario.
ON READING the affidavit of Harris R. Hester sworn February 20, 2013 and the

exhibits thereto (the "Hester Affidavit "), the affidavit of Ian Aversa sworn February 21, 2013
and the exhibits thereto, the pre-filing report of BDO Canada Limited ( "BDO "), in its capacity as
the intended Monitor in these proceedings, dated February 20, 2013, and the consent of BDO to
act as the Monitor, and on being advised that the secured creditors who are likely to be affected
by the charges created herein were given notice, and on hearing the submissions of counsel for
the Applicants, counsel for BDO, and counsel for Wells Fargo Capital Finance Corporation
Canada and Wells Fargo Capital Finance, LLC (collectively, "Wells Fargo "), no one appearing
for any other person on the service list, although duly served as appears from the affidavit of
Eunice Baltkois sworn February 20, 2013, filed,

-2SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Application and the

Application Record is hereby abridged and validated so that this Application is properly
returnable today and hereby dispenses with further service thereof.
APPLICATION
2.

THIS COURT ORDERS AND DECLARES that each of the Applicants is a company

to which the CCAA applies.
PLAN OF ARRANGEMENT
3.

THIS COURT ORDERS that the Applicants shall have the authority to file and may,

subject to further Order of this Court, file with this Court a plan of compromise or arrangement
(hereinafter referred to as the "Plan") between the Applicants and one or more of their secured
and/or unsecured creditors as the Applicants deem appropriate.
POSSESSION OF PROPERTY AND OPERATIONS
4.

THIS COURT ORDERS that each of the Applicants shall remain in possession and

control of its current and future assets, undertakings and properties of every nature and kind
whatsoever, and wherever situate including all proceeds thereof (collectively, the "Property").
Subject to further Order of this Court, each of the Applicants shall continue to carry on business
in a manner consistent with the preservation of its business (collectively, the "Business ") and
Property. Each of the Applicants shall be authorized and empowered to continue to retain and
employ the employees, consultants, agents, experts, accountants, counsel and such other persons
(collectively, "Assistants ") currently retained or employed by it, with liberty to retain such
further Assistants as it deems reasonably necessary or desirable in the ordinary course of
business or for the carrying out of the terms of this Order.
5.

THIS COURT ORDERS that each of the Applicants shall be entitled to continue to

utilize the cash management system currently in place as described in the Hester Affidavit or
replace it with another substantially similar cash management system (the "Cash Management
System") and that any present or future bank or service provider providing the Cash
Management System shall not be under any obligation whatsoever to inquire into the propriety,

-3validity or legality of any transfer, payment, collection or other action taken under the Cash
Management System, or as to the use or application by the Applicants of funds transferred, paid,
collected or otherwise dealt with in the Cash Management System, shall be entitled to provide
the Cash Management System without any liability in respect thereof to any Person (as
hereinafter defined) other than the Applicants, pursuant to the terms of the documentation
applicable to the Cash Management System, and shall be, in its capacity as provider of the Cash
Management System, an unaffected creditor under the Plan with regard to any claims or
expenses it may suffer or incur in connection with the provision of the Cash Management
System.
6.

THIS COURT ORDERS that each of the Applicants, either on its own behalf or on

behalf of another one of the Applicants, shall be entitled but not required to pay the following
expenses or honour the following obligations whether incurred prior to or after the date of this
Order:
(a)

all outstanding and future wages, salaries, employee and pension benefits,
vacation pay and expenses payable on or after the date of this Order, in each case
incurred in the ordinary course of business and consistent with existing
compensation policies and arrangements;

(b)

the fees and disbursements of any Assistants retained or employed by the
Applicants, or any one of them, in respect of these proceedings, at their standard
rates and charges; and

(c)

with the prior consent of the Monitor and subject to compliance with the DIP
Credit Agreement (as hereinafter defined), all or part of outstanding amounts
owing for goods and services actually supplied to the Applicants (or, where
acceptable to the supplier, return of supplied goods in lieu of such payments), or
amounts necessary to obtain the release of goods contracted for prior to the date
of this Order, by suppliers, if, in the opinion of the Applicants and the Monitor,
such payments are necessary in order to ensure an uninterrupted supply of goods
and services to the Applicants which are material to the continued operation of the
Business.

M
7.

THIS COURT ORDERS that, except as otherwise provided to the contrary herein, each

of the Applicants shall be entitled but not required to pay all reasonable expenses incurred by it
in carrying on the Business in the ordinary course on and after the date of this Order, and in
carrying out the provisions of this Order, which expenses shall include, without limitation:
(a)

all expenses and capital expenditures reasonably necessary for the preservation of
the Property or the Business, including, without limitation, payments on account
of insurance (including directors and officers insurance), maintenance and
security services; and

(b)

payment for goods received by or services actually supplied to the Applicants, or
any one of them, on or after the date of this Order.

8.

THIS COURT ORDERS that each of the Applicants shall remit, in accordance with

legal requirements, or pay:
(a)

any statutory deemed trust amounts in favour of the Crown in right of Canada or
of any Province thereof or any other taxation authority, including, United States
of America federal or state taxes, which are required to be deducted from
employees' wages, including, without limitation, amounts in respect of: (i)
employment insurance; (ii) Canada Pension Plan; (iii) Quebec Pension Plan; and
(iv) income taxes;

(b)

all goods and services or other applicable sales taxes (collectively, "Sales Taxes ")
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or
after the date of this Order; and

(c)

any amount payable to the Crown in right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority, including, United
States of America federal or state taxes, in respect of municipal realty, municipal
business or other taxes, assessments or levies of any nature or kind which are
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entitled at law to be paid in priority to claims of secured creditors and which are
attributable to or in respect of the carrying on of the Business by the Applicants.
9.

THIS COURT ORDERS that until a real property lease is disclaimed in accordance

with the CCAA, each of the Applicants shall pay all amounts constituting rent or payable as rent
under real property leases (including, for greater certainty,_ common area maintenance charges,
utilities and realty taxes and any other amounts payable to the landlord under the lease) or such
amount as otherwise may be negotiated between the Applicants, or any one of them, and the
landlord from time to time ( "Rent "), for the period commencing from and including the date of
this Order, twice-monthly in equal payments on the first and fifteenth day of each month, in
advance (but not in arrears). On the date of the first of such payments, any Rent relating to the
period commencing from and including the date of this Order shall also be paid.
10.

THIS COURT ORDERS that, except as specifically permitted herein, each of the

Applicants is hereby directed, until further Order of this Court: (a) to make no payments of
principal, interest thereon or otherwise on account of amounts owing by the Applicants to any of
their creditors as of this date except in respect of scheduled payments of principal, interest and
costs to be remitted to Wells Fargo under the Wells Fargo Loan Agreement (as such term is
defined in the Hester Affidavit); (b) to grant no security interests, trust, liens, charges or
encumbrances upon or in respect of any of its Property; and (c) to not grant credit or incur
liabilities except in the ordinary course of the Business.
RESTRUCTURING
11.

THIS COURT ORDERS that each of the Applicants shall, subject to such requirements

as are imposed by the CCAA and such covenants as may be contained in the DIP Credit
Agreement, have the right to:
(a)

permanently or temporarily cease, downsize or shut down any of its business or
operations, and to dispose of non-profitable, redundant or non-material assets and
operations not exceeding $250,000 in any one transaction or $500,000 in the
aggregate;

(b)

terminate the employment of such of its employees or temporarily or indefinitely
lay off such of its employees as it deems appropriate on such terms as may be
agreed upon between the Applicants and such employee, or failing such
agreement, to deal with the consequences thereof in the Plan; and

(c)

pursue all avenues of restructuring, including, without limitation, the sale of all or
any parts of its Business or the Property, subject to prior approval of this Court
being obtained (except as permitted in this Order),

all of the foregoing to permit the Applicants to proceed with an orderly restructuring, sale or
winding down of the Business (the "Restructuring ")
12.

THIS COURT ORDERS that the Applicants shall provide each of the relevant landlords

and the Monitor with notice of the Applicants' intention to remove any fixtures from any leased
premises at least seven (7) days prior to the date of the intended removal. The relevant landlord
shall be entitled to have a representative present in the leased premises to observe such removal
and, if the landlord disputes the Applicants' entitlement to remove any such fixture under the
provisions of the lease, such fixture shall remain on the leased premises and shall be dealt with as
agreed between any applicable secured creditors, such landlord and the Applicants, or by further
Order of this Court upon application by the Applicants on at least two (2) days notice to such
landlord and any such secured creditors. If the Applicants disclaim the lease governing such
leased premises in accordance with section 32 of the CCAA, they shall not be required to pay
Rent under such lease pending resolution of any such dispute (other than Rent payable for the
notice period provided for in subsection 32(5) of the CCAA), and the disclaimer of the lease
shall be without prejudice to the Applicants' claim to the fixtures in dispute.
13.

THIS COURT ORDERS that if a notice of disclaimer is delivered pursuant to section

32 of the CCAA, then: (a) during the notice period prior to the effective time of the disclaimer,
the landlord may show the affected leased premises to prospective tenants during normal
business hours, on giving the Applicants and the Monitor 24 hours' prior written notice; and (b)
at the effective time of the disclaimer, the relevant landlord shall be entitled to take possession of
any such leased premises without waiver of or prejudice to any claims or rights such landlord
may have against the Applicants in respect of such lease or leased premises and such landlord
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possession of and re-lease such leased premises to any third party or parties on such terms as
such landlord considers advisable, provided that nothing herein shall relieve such landlord of its
obligation to mitigate any damages claimed in connection therewith.
NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY
14.

THIS COURT ORDERS that until and including March 22, 2013, or such later date as

this Court may order (the "Stay Period "), no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding ") shall be commenced or continued against or in respect of the
Applicants, or any one of them, or the Monitor, or affecting the Business or the Property, except
with the written consent of the Applicants and the Monitor, or with leave of this Court, and any
and all Proceedings currently under way against or in respect of the Applicants, or any one of
them, or affecting the Business or the Property are hereby stayed and suspended pending further
Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES
15.

THIS COURT ORDERS that during the Stay Period, all rights and remedies of any

individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being "Persons" and each being a "Person ") against or in respect of the
Applicants, or any one of them, or the Monitor, or affecting the Business or the Property, are
hereby stayed and suspended except with the written consent of the Applicants and the Monitor,
or leave of this Court, provided that nothing in this Order shall: (i) empower the Applicants to
carry on any business which the Applicants are not lawfully entitled to carry on; (ii) affect such
investigations, actions, suits or proceedings by a regulatory body as are permitted by section 11.1
of the CCAA; (iii) prevent the filing of any registration to preserve or re-perfect an existing
security interest; or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH RIGHTS
16.

THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to

honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, lease, sub-lease, licence or permit in favour of or held by any of the

Applicants except with the written consent of the Applicants and the Monitor, or leave of this
Court.
CONTINUATION OF SERVICES
17.

THIS COURT ORDERS that during the Stay Period, all Persons having oral or written

agreements with any of the Applicants or statutory or regulatory mandates for the supply of
goods and/or services, including, without limitation, all computer software, communication and
other data services, centralized banking services, payroll services, insurance, transportation
services, utility, leasing or other services to the Business or the Applicants, are hereby restrained
until further Order of this Court from discontinuing, altering, interfering with or terminating the
supply of such goods or services as may be required by the Applicants, and that the Applicants
shall be entitled to the continued use of their current premises, telephone numbers, facsimile
numbers, internet addresses and domain names, provided in each case that the normal prices or
charges for all such goods or services received after the date of this Order are paid by the
Applicants in accordance with normal payment practices of the Applicants or such other
practices as may be agreed upon by the supplier or service provider, the Applicants and the
Monitor, or as may be ordered by this Court.
NON - DEROGATION OF RIGHTS
18.

THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person

shall be prohibited from requiring immediate payment for goods, services, use of leased or
licensed property or other valuable consideration provided on or after the date of this Order, nor
shall any Person be under any obligation on or after the date of this Order to advance or readvance any monies or otherwise extend any credit to the Applicants. Nothing in this Order
shall derogate from the rights conferred and obligations imposed by the CCAA.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS
19.

THIS COURT ORDERS that during the Stay Period, and except as permitted by

subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of the Applicants with respect to any claim
against the directors or officers that arose before the date hereof and that relates to any
obligations of the Applicants whereby the directors or officers are alleged under any law to be
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obligations, until a compromise or arrangement in respect of the Applicants, if one is filed, is
sanctioned by this Court or is refused by the creditors of the Applicants or this Court.
DIRECTORS' AND OFFICERS' INDEMNIFICATION AND CHARGE
20.

THIS COURT ORDERS that each of the Applicants shall indemnify its directors and

officers against obligations and liabilities that they may incur as directors or officers of the
Applicants after the commencement of the within proceedings, except to the extent that, with
respect to any officer or director, the obligation or liability was incurred as a result of the
director's or officer's gross negligence or wilful misconduct.
21.

THIS COURT ORDERS that the directors and officers of the Applicants shall be

entitled to the benefit of and are hereby granted a charge (the "D&O Charge ") on the Property,
which charge shall not exceed an aggregate amount of $300,000, as security for the indemnity
provided in paragraph 20 of this Order. The D&O Charge shall have the priority set out in
paragraphs 38 and 40 of this Order.
22.

THIS COURT ORDERS that, notwithstanding any language in any applicable

insurance policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the
benefit of the D&O Charge, and (b) each of the Applicants' directors and officers shall only be
entitled to the benefit of the D&O Charge to the extent that they do not have coverage under any
directors' and officers' insurance policy, or to the extent that such coverage is denied or
insufficient to pay amounts indemnified in accordance with paragraph 20 of this Order.
APPOINTMENT OF MONITOR
23.

THIS COURT ORDERS that BDO is hereby appointed pursuant to the CCAA as the

Monitor, an officer of this Court, to monitor the business and financial affairs of the Applicants
with the powers and obligations set out in the CCAA or set forth herein and that the Applicants
and their shareholders, officers, directors, and Assistants shall advise the Monitor of all material
steps taken by the Applicants pursuant to this Order, and shall co-operate fully with the Monitor
in the exercise of its powers and discharge of its obligations and provide the Monitor with the
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functions.
24.

THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and

obligations under the CCAA, is hereby directed and empowered to:
(a)

monitor the Applicants' receipts and disbursements;

(b)

report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business, and such
other matters as may be relevant to the proceedings herein;

(c)

assist the Applicants, to the extent required by the Applicants, in its dissemination
to the DIP Lender (as defined in paragraph 32 below) and its counsel on a
periodic basis of financial and other information as agreed to between the
Applicants and the DIP Lender which may be used in these proceedings,
including reporting on a basis to be agreed with the DIP Lender;

(d)

advise the Applicants in their preparation of the Applicants' cash flow statements
and reporting required by the DIP Lender, which information shall be reviewed
with the Monitor and delivered to the DIP Lender and its counsel on a periodic
basis, but not less than weekly, or as otherwise agreed to by the DIP Lender;

(e)

provide information to the DIP Lender with respect to the Applicants'
Restructuring and these proceedings as the Monitor deems appropriate in its
discretion;

(f)

advise the Applicants in their development of the Plan and any amendments to the
Plan;

(g)

assist the Applicants with the Restructuring;

(h)

assist the Applicants, to the extent required by the Applicants, with the holding
and administering of creditors' or shareholders' meetings for voting on the Plan;
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have full and complete access to the Property, including, the premises, books,
records, data, including data in electronic form, and other financial documents of
the Applicants, to the extent that is necessary to adequately assess the Applicants'
business and financial affairs or to perform its duties arising under this Order;

(j)

be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and
performance of its obligations under this Order, including being at liberty to retain
and utilize the services of entities related to BDO as may be necessary to perform
the Monitor's duties hereunder;

(k)

consider and prepare a report and assessment of the Plan;

(1)

assist the Applicants with their continuing restructuring activities and in the
conduct of any sale process or processes to sell the Property and Business or any
part thereof;

(m)

advise and assist the Applicants in their negotiation with suppliers, customers and
other stakeholders; and

(n)

perform such other duties as are required by this Order or by this Court from time
to time.

25.

THIS COURT ORDERS that the Monitor shall not take possession of the Property and

shall take no part whatsoever in the management or supervision of the management of the
Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or
maintained possession or control of the Business or Property, or any part thereof.
26.

THIS COURT ORDERS that nothing herein contained shall require the Monitor to

occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession ") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
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Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations

thereunder (the "Environmental Legislation "), provided however that nothing herein shall
exempt the Monitor from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Monitor shall not, as a result of this Order or anything done in
pursuance of the Monitor's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in
possession.
27.

THIS COURT ORDERS that the Monitor shall provide any creditor of the Applicants

and the DIP Lender with information provided by the Applicants in response to reasonable
requests for information made in writing by such creditor addressed to the Monitor. The Monitor
shall not have any responsibility or liability with respect to the information disseminated by it
pursuant to this paragraph. In the case of information that the Monitor has been advised by the
Applicants is confidential, the Monitor shall not provide such information to creditors unless
otherwise directed by this Court or on such terms as the Monitor and the Applicants may agree.
28.

THIS COURT ORDERS that, in addition to the rights and protections afforded the

Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment or the carrying out of the provisions of this Order, save
and except for any gross negligence or wilful misconduct on its part. Nothing in this Order shall
derogate from the protections afforded the Monitor by the CCAA or any applicable legislation.
29.

THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the

Applicants shall be paid their reasonable fees and disbursements incurred both before and after
the making of this Order, in each case at their standard rates and charges, by the Applicants as
part of the costs of these proceedings. The Applicants are hereby authorized and directed to pay
the accounts of the Monitor, counsel for the Monitor and counsel for the Applicants on a weekly
basis and, in addition, the retainer previously paid by the Applicants to the Applicants' counsel
in the amount of $20,000, which is to be held as security for payment of its fees and
disbursements outstanding from time to time, is authorized and approved.
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THIS COURT ORDERS that, if requested by the DIP Lender, the Applicants, any

interested party or this Court, the Monitor and its legal counsel shall pass their accounts from
time to time, and for this purpose the accounts of the Monitor and its legal counsel are hereby
referred to a judge of the Commercial List of the Ontario Superior Court of Justice.
31.

THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the

Applicants shall be entitled to the benefit of and are hereby granted a charge (the
"Administration Charge ") on the Property, which charge shall not exceed an aggregate amount

of $400,000 as security for their professional fees and disbursements incurred at the standard
rates and charges of the Monitor and such counsel, both before and after the making of this Order
in respect of these proceedings. The Administration Charge shall have the priority set out in
paragraphs 38 and 40 of this Order.
DIP FINANCING
32.

THIS COURT ORDERS that the Applicants are hereby authorized and empowered to

obtain and borrow under a credit facility from Wells Fargo (in such capacity, the "DIP Lender ")
in order to finance the Applicants' working capital requirements and other general corporate
purposes and capital expenditures, provided that borrowings under such credit facility shall not
exceed the principal amount of CDN$10,000,000 unless permitted by further Order of this Court.
33.

THIS COURT ORDERS that such credit facility shall be on the terms and subject to the

conditions set forth in the DIP Commitment Letter between the Applicants and the DIP Lender
dated February 20, 2013 (the "DIP Credit Agreement "), filed, and that the Applicants are
hereby authorized and directed to comply with the terms and conditions of the DIP Credit
Agreement and to perform their obligations thereunder, including the application of funds
received after the date of this Order in reduction of the Pre-Filing Credit Facility (as defined in
the DIP Credit Agreement).
34.

THIS COURT ORDERS that the Applicants are hereby authorized and empowered to

execute and deliver such credit agreements, mortgages, charges, hypothecs and security
documents, guarantees and other definitive documents (collectively, the

"Definitive

Documents "), as are contemplated by the DIP Credit Agreement or as may be reasonably
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authorized and directed to pay and perform all of its indebtedness, interest, fees, liabilities and
obligations to the DIP Lender under and pursuant to the DIP Credit Agreement and the
Definitive Documents as and when the same become due and are to be performed,
notwithstanding any other provision of this Order.
35.

THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of and is

hereby granted a charge (the "DIP Charge ") on the Property, which DIP Charge shall not secure
an obligation that exists before this Order is made. The DIP Charge shall have the priority set
out in paragraphs 38 and 40 hereof.
36.

THIS COURT ORDERS that, notwithstanding any other provision of this Order:

(a)

the DIP Lender may take such steps from time to time as it may deem necessary
or appropriate to file, register, record or perfect the DIP Charge or any of the
Definitive Documents;

(b)

upon the occurrence of an event of default under the DIP Credit Agreement, the
Definitive Documents or the DIP Charge, the DIP Lender may cease making
advances to the Applicants and set off and/or consolidate any amounts owing by
the DIP Lender to the Applicants against the obligations of the Applicants to the
DIP Lender under the DIP Credit Agreement, the Definitive Documents or the
DIP Charge, and make demand, accelerate payment or give other notices and,
upon 5 days' notice to the Applicants and the Monitor may exercise any and all of
its other rights and remedies against the Applicants or the Property under or
pursuant to the DIP Credit Agreement, the Definitive Documents and the DIP
Charge, including, without limitation, by applying to this Court for the
appointment of a receiver, receiver and manager or interim receiver, or for a
bankruptcy order against the Applicants and for the appointment of a trustee in
bankruptcy of the Applicants;
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upon receipt of any notice referenced in paragraph 36(b) of this Order, the
Monitor shall forthwith advise the Court in a Monitor's Report that such notice
was received; and

(d)

the foregoing rights and remedies of the DIP Lender shall be enforceable against
any trustee in bankruptcy, interim receiver, receiver or receiver and manager of
the Applicants or the Property.

37.

THIS COURT ORDERS AND DECLARES that the DIP Lender shall be treated as

unaffected in any plan of arrangement or compromise filed by the Applicants under the CCAA,
or any proposal filed by the Applicants under the Bankruptcy and Insolvency Act (Canada), as
amended (the `BIA"), with respect to any advances made under the DIP Credit Agreement or the
Definitive Documents.
VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER
38.

THIS COURT ORDERS that the priorities of the Administration Charge, the DIP

Charge and the D&O Charge (collectively, the "Charges "), as among them, shall be as follows:
First — Administration Charge (to the maximum amount of $100,000);
Second -- DIP Charge;
Third — Administration Charge (to the maximum amount of $300,000); and
Fourth — D&O Charge (to the maximum amount of $300,000).
39.

THIS COURT ORDERS that the filing, registration or perfection of the Charges shall

not be required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the
Charges coming into existence, notwithstanding any such failure to file, register, record or
perfect.
40.

THIS COURT ORDERS that each of the Charges shall constitute a charge on the

Property and such Charges shall rank in priority to all other security interests, trusts, liens,
charges and encumbrances, claims of secured creditors, statutory or otherwise (collectively,
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Charge (to the extent that it secures amounts over $100,000) and the D&O Charge shall be
subordinate to any valid, enforceable and perfected Encumbrances in favour of Wells Fargo
existing as of the date of this Order.
41.

THIS COURT ORDERS that except as otherwise expressly provided for herein, or as

may be approved by this Court, the Applicants shall not grant any Encumbrances over any
Property that rank in priority to, or pari passu with, any of the Charges.
42.

THIS COURT ORDERS that the Charges, the DIP Credit Agreement and the Definitive

Documents shall not be rendered invalid or unenforceable and the rights and remedies of the
chargees entitled to the benefit of the Charges (collectively, the "Chargees ") thereunder shall not
otherwise be limited or impaired in any way by: (a) the pendency of these proceedings and the
declarations of insolvency made herein; (b) any application(s) for bankruptcy order(s) issued
pursuant to the BIA, or any bankruptcy order made pursuant to such applications; (c) the filing of
any assignments for the general benefit of creditors made pursuant to the BIA; (d) the provisions
of any federal or provincial statutes; or (e) any negative covenants, prohibitions or other similar
provisions with respect to borrowings, incurring debt or the creation of Encumbrances, contained
in any existing loan documents, lease, sublease, offer to lease or other agreement (collectively,
an "Agreement ") which binds the Applicants, or any one of them, and notwithstanding any
provision to the contrary in any Agreement:
(a) , neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of the DIP Credit Agreement or the Definitive
Documents shall create or be deemed to constitute a breach by the Applicants of
any Agreement to which they are a party;
(b)

none of the Chargees shall have any liability to any Person whatsoever as a result
of any breach of any Agreement caused by or resulting from the Applicants
entering into the DIP Credit Agreement, the creation of the Charges or the
execution, delivery or performance of the Definitive Documents; and
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the payments made by the Applicants pursuant to this Order, the DIP Credit
Agreement or the Definitive Documents, and the granting of the Charges do not
and will not constitute preferences, fraudulent conveyances, transfers at
undervalue, oppressive conduct, or other challengeable, reviewable, void or
voidable transactions under any applicable law.

43.

THIS COURT ORDERS that any Charge created by this Order over leases of real

property in Canada shall only be a Charge in the Applicants' interest in such real property leases.
SERVICE AND NOTICE
44.

THIS COURT ORDERS that the Monitor shall (i) without delay, publish a notice

containing the information prescribed under the CCAA, (ii) within five days after the date of this
Order, (A) make this Order publicly available in the manner prescribed under the CCAA, (B)
send, in the prescribed manner, a notice to every known creditor who has a claim against the
Applicants of more than $1000, and (C) prepare a list showing the names and addresses of those
creditors and the estimated amounts of those claims, and make it publicly available in the
prescribed manner, all in accordance with subsection 23(1)(a) of the CCAA and the regulations
made thereunder.
45.

THIS COURT ORDERS that the Applicants and the Monitor be at liberty to serve this

Order, any other materials and orders in these proceedings, any notices or other correspondence,
by forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or
electronic transmission to the Applicants' creditors or other interested parties at their respective
addresses as last shown on the records of the Applicants and that any such service or notice by
courier, personal delivery or electronic transmission shall be deemed to be received on the next
business day following the date of forwarding thereof, or if sent by ordinary mail, on the third
business day after mailing.
46.

THIS COURT ORDERS that the Applicants, the Monitor, and any party who has filed a

Notice of Appearance may serve any court materials in these proceedings by e-mailing a PDF or
other electronic copy of such materials to counsels' email addresses as recorded on the Service
List from time to time, and the Monitor may post a copy of any or all such materials on its
website at www.b do .ca/forsyth .

GENERAL
47. THIS COURT ORDERS that the Applicants or the Monitor may from time to time
apply to this Court for advice and directions in the discharge of its powers and duties hereunder.
48. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from
acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the
Applicants, or any one or more of them, the Business or the Property.
49. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Applicants, the Monitor and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies
are hereby respectfully requested to make such orders and to provide such assistance to the
Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to
give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,
or to assist the Applicants and the Monitor and their respective agents in carrying out the terms
of this Order.
50. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and is
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the
terms of this Order, and that the Monitor is authorized and empowered to act as a representative
in respect of the within proceedings for the purpose of having these proceedings recognized in a
jurisdiction outside Canada.
51. THIS COURT ORDERS that any interested party (including the Applicants and the
Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days'
notice to any other party or parties likely to be affected by the order sought or upon such other
notice, if any, as this Court may order, provided, however, that the DIP Lender shall be entitled
to rely on this Order as issued for all advances made under the DIP Credit Agreement and the
Definitive Documents.

- 19 52.

THIS COURT ORDERS that, notwithstanding the immediately preceding paragraph,

no order shall be made varying, rescinding or otherwise affecting the provisions of this Order
with respect to the DIP Credit Agreement or the Definitive Documents unless notice of a motion
is served on the Monitor, the Applicants and the DIP Lender returnable on or before March 15,
2013.
53.

THIS COURT ORDERS that this Order and all of its provisions are effective as of

12:01 a.m. Eastern Standard Time on the date of this Order.
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Court File No. CV-13-10009-OOCL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR.

)

THURSDAY, THE 21 sT DAY

JUSTICE WILTON-SIEGEL

)

OF MARCH, 2013

IN THE MATTER OF THE COMPANIES' CREDITORSARRANGEMENTACT,
R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF THE JOHN FORSYTH SHIRT COMPANY LTD., FORSYTH HOLDINGS, INC.
and FORSYTH OF CANADA, INC.
APPLICATION UNDER THE COMPANIES' CREDITORS ARRANGEMENTACT,
R.S.C. 1985, c. C-36, AS AMENDED
ORDER
(Stay Extension)

THIS MOTION, made by The John Forsyth Shirt Company Ltd., Forsyth Holdings, Inc.
and Forsyth of Canada, Inc. (collectively, the "Applicants "), for an order, inter alia: (a)
extending the Stay Period (as defined in the Initial Order of the Honourable Mr. Justice WiltonSiegel granted on February 22, 2013 in these proceedings (the "Initial Order")) to and including
May 24, 2013; and (b) approving the First Report of BDO Canada Limited, in its capacity as the
Court-appointed monitor of the Applicants (in such capacity, the "Monitor") dated March 18,
2013 (the "First Report ") and approving the actions of the Monitor described therein, was heard
this day at 330 University Avenue, Toronto, Ontario.
ON READING the affidavit of Harris R. Hester sworn March 14, 2013 and the exhibits
thereto and the First Report, and on hearing the submissions of counsel for the Applicants,

1)

counsel for the Monitor, counsel for Workers United Qttario Council Local 2643 and counsel
for Wells Fargo Capital Finance Corporation, no one appearing for any other person on the
service list, although duly served as appears from the affidavit of Christine Doyle sworn March
14, 2013, filed,
1.

THIS COURT ORDERS that the time for service and filing of the notice of motion and

the motion record is hereby abridged and validated so that this motion is properly returnable
today and hereby dispenses with further service thereof.
2.

THIS COURT ORDERS that the Stay Period, as defined in paragraph 14 of the Initial

Order, be and is hereby extended to and including May 24, 2013.
3.

THIS COURT ORDERS that the First Report and the actions of the Monitor described

therein be and are hereby approved.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------------x
In re:
:
:
THE JOHN FORSYTH SHIRT
:
1
:
COMPANY LTD., et al.
:
Debtors in Foreign Proceeding.
:
:
---------------------------------------------------------------x

Chapter 15
Case No. 13-10526 (SCC)
Jointly Administered

ORDER (I) RECOGNIZING THE INITIAL ORDER OF THE
ONTARIO COURT DATED FEBRUARY 22, 2013 AND (II) EXTENDING
THE STAY GRANTED BY THE PROVISIONAL ORDER ON A PERMANENT BASIS
This matter was brought upon by the motion (the “Motion”)2 of BDO Canada Limited
(the “Monitor”), as the court-appointed monitor and authorized foreign representative for The
John Forsyth Shirt Company Ltd. (“Forsyth Canada”), Forsyth Holdings, Inc. (“Forsyth
Holdings”) and Forsyth of Canada, Inc. (“Forsyth USA” and together with Forsyth Canada and
Forsyth Holdings, the “Forsyth Entities”), pursuant to sections 1519 and 1521 of title 11 of the
United States Code (the “Bankruptcy Code”), for (i) entry of an emergency order (the
“Provisional Order”) which imposes a stay of all proceedings in the United States against the
Monitor or the Forsyth Entities, and the Forsyth Entities’ business, property or assets located in
the United States and any attempt to collect thereon or any attempt to terminate executory
contracts and recognizes the Initial Order on an interim basis, and grants certain relief under
section 364 of the Bankruptcy Code on an interim basis and (ii) concurrently with or after entry
of a recognition order under section 1517 of the Bankruptcy Code, the entry of a final order (the

1

The debtors in these cases and the last four digits of each debtor’s tax identification number are as
follows: The John Forsyth Shirt Company Ltd. (RC0001), Forsyth Holdings, Inc. (7524), and Forsyth of Canada,
Inc. (7526).
2
Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion.
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“Final Order”) recognizing the Initial Order, and extending the stay granted in the Provisional
Order on a permanent basis.
This Court entered the Provisional Order on February 27, 2013 and scheduled a hearing
for March 18, 2013 at 2:00 p.m. to consider the Monitor’s request for the relief set forth in the
Final Order. The Court has considered and reviewed the Motion, the Verified Petition for
Recognition of Foreign Proceedings and Related Relief filed by the Monitor under chapter 15 of
the Bankruptcy Code (the “Petition”), and the Memorandum of Law filed in support of the
Petition and the Motion. The Court also has considered any objections thereto and held a
hearing in connection with the request for a Final Order. Based on the foregoing, this Court
finds and concludes as follows:
(A)

This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and

1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P). Venue is proper in this
District pursuant to 28 U.S.C. § 1410(1) and (3).
(B)

Notice of the hearing on the Motion was sufficient under the circumstances and

no further notice of, or hearing on, the Motion is necessary or required.
(C)

The relief sought by the Monitor is authorized under sections 1520(a) and

1521(a)(7) of the Bankruptcy Code.
(D)

The Monitor has demonstrated that the extension of the Provisional Order on a

permanent basis is justified because:
(i)

pursuant to the Order Granting Recognition [Docket No. 24], the

Canadian Proceedings are foreign main proceedings within the meaning of section 1502(4) of the
Bankruptcy Code; and

2
RLF1 8321801v.1
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the Monitor has demonstrated that the Forsyth Entities will be irreparably

harmed in the absence of the relief requested in that the Monitor has demonstrated that unless the
Provisional Order is extended on a permanent basis, there is a material risk that one or more
parties in interest will take action against the Monitor or the Forsyth Entities, or the Forsyth
Entities’ business, assets or property, thereby interfering with the jurisdictional mandate of this
Court under chapter 15 of the Bankruptcy Code, interfering with and causing harm to the
Monitor’s efforts to administer the Forsyth Entities’ estates pursuant to the Canadian
Proceedings, and undermining the Monitors’ effort to reorganize the Forsyth Entities’ business.
As a result, the Monitor and the Forsyth Entities will suffer immediate and irreparable harm for
which they will have no adequate remedy at law.
(E)

In addition, the Monitor has demonstrated that this Court’s recognition of the

Initial Order of the Ontario Court (i) is in the best interests of the Forsyth Entities, their estates,
their creditors and other parties in interest, and (ii) is in the public interest because it will further
the public policy of the United States as articulated in, inter alia, section 1501 of the Bankruptcy
Code.
NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS:
1.

The Motion is granted.

2.

The Initial Order is hereby recognized and given full force and effect within the

territorial jurisdiction of the United States. The Forsyth Entities shall be permitted to utilize the
DIP Facility in accordance with paragraphs 32-37 of the Initial Order, including, without
limitation, to incur secured indebtedness, to grant the DIP Charge and to execute, deliver and
perform under the DIP Credit Agreement and Definitive DIP Documents

3
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Without limitation of the foregoing, the relief granted in paragraphs 2-5 of the

Provisional Order are hereby authorized on a final basis.
4.

The stay imposed by the Provisional Order is hereby made permanent subject to

any further order of the court on any motion by a non-debtor party.
5.

No litigation, proceeding, enforcement process or collection action in any court or

tribunal shall be commenced or continued against or in respect of the officers and directors of
any of the Forsyth Entities, except with the written consent of the Monitor, or with leave of this
Court or the Ontario Court.
6.

Nothing herein shall enjoin a police or regulatory act of a governmental unit,

including a criminal action or proceeding.
7.

Notice of the entry of this Order shall be served in accordance with Rule 2002 of

the Federal Rules of Bankruptcy Procedure.
8.

This Court shall retain jurisdiction with respect to the enforcement of this Order.

Dated: March 18, 2013
New York, New York

/s/ Shelley C. Chapman
HONORABLE SHELLEY C. CHAPMAN
UNITED STATES BANKRUPTCY JUDGE

4
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Court File No. CV-13-10009-0OCL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
FRIDAY, THE 31 sT DAY

THE HONOURABLE MR.
JUSTICE NEWBOULD

)

OF MAY, 2013

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF THE JOHN FORSYTH SHIRT COMPANY LTD., FORSYTH HOLDINGS, INC.
and FORSYTH OF CANADA, INC.
APPLICATION UNDER THE COMPANIES' CREDITORS ARRANGEMENTACT,
R.S.C. 1985, c. C-36, AS AMENDED
ORDER
(Re: Stay Extension and DIP Credit Agreement)

THIS MOTION, made by The John Forsyth Shirt Company Ltd., Forsyth Holdings, Inc.
and Forsyth of Canada, Inc. (collectively, the "Applicants "), for an order, inter alia: (a)
extending the Stay Period (as defined in the Initial Order of the Honourable Mr. Justice WiltonSiegel granted on February 22, 2013 in these proceedings (the "Initial Order")) to and including
July 12, 2013; and (b) approving the Second Report of BDO Canada Limited, in its capacity as
the Court-appointed monitor of the Applicants (in such capacity, the "Monitor") dated May 17,
2013 (the "Second Report ") and the Supplementary Report of the Second Report dated May 30,
2013 (the "Supplementary Report "), and approving the actions of the Monitor described
therein, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of Harris R. Hester sworn May 20, 2013 and the exhibits
thereto, the Second Report and the Supplementary Report, and on hearing the submissions of
counsel for the Applicants, counsel for the Monitor, counsel for Workers United Canada Council
Local 2643, counsel for Manunion Investments Limited and counsel for Wells Fargo Capital
Finance Corporation Canada and Wells Fargo Capital Finance, LLC ( "Wells Fargo "), no one
appearing for any other person on the service list, although duly served as appears from the
affidavit of Eunice Baltkois sworn May 17, 2013, filed,
1.

THIS COURT ORDERS that the time for service and filing of the notice of motion and

the motion record is hereby abridged and validated so that this motion is properly returnable
today and hereby dispenses with further service thereof.
2.

THIS COURT ORDERS that the Stay Period, as defined in paragraph 14 of the Initial

Order, be and is hereby extended to and including July 12, 2013.
3.

THIS COURT ORDERS that the Second Report and the Supplementary Report, and the

actions of the Monitor described therein, be and are hereby approved.
4.

THIS COURT ORDERS that the Amendment to the DIP Commitment Letter between

the Applicants and Wells Fargo dated May 17, 2013, extending the maturity of the DIP facility to
July 12, 2013, be and is hereby approved.
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