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1993 CarswellNat 364
Federal Court of Canada — Trial Division

Dimatt Investments Inc. v. Presidio Clothing Inc. / Vétements Presidio Inc.

1993 CarswellNat 364, [1993] F.C.J. No. 281, 39 A.C.W.S. (3d) 682, 48 C.P.R. (3d) 46, 4 W.D.C.P. (2d) 252, 62
F.T.R. 142

* Dimatt Investment Inc., Plaintiff v. Presidio Clothing Inc./Vétements Presidio
Inc. (formerly Genesis Fashions Inc./ Modes Genesis Inc.), Defendant

MacKay J.

Judgment: March 23, 1993
Docket: Doc. T-1883-88

Counsel: D. Allsebrook , for the Plaintiff,
R. Uditsky , for the Defendant.

Subject: Intellectual Property; Property; Civil Practice and Procedure

MacKay J. reasons for judgment:

1  This was a show cause hearing at which, pursuant to the Order of Madame Justice Reed issued August 5, 1992, the
defendant Presidio Clothing Inc./Vétements Presidio Inc. (formerly Genesis Fashions Inc./Modes Genesis Inc.) (herein after
“Presidio”), and Howard Vineberg and David Talbot were directed to appear and show cause why they should not be
condemned for contempt of this Court for breach of an injunction order granted, on consent, by Giles, A.S.P. on December
19, 1989.

2 The matter was heard on October 19, 1992, in Toronto when counsel appeared for the plaintiff, and counsel also
appeared for the defendant Presidio and for Messrs. Vineberg and Talbot, The latter two defendants, who are officers of
Presidio, were present as well. Affidavits were filed on behalf of the plaintiff, and on behalf of the defendant Presidio by
Howard Vineberg of Montreal, President of Presidio and by David Talbot of Mississauga, Ontario, Vice-president of
Presidio. Affidavits were also filed on behalf of the defendant from officers of companies that are customers or suppliers of
Presidio, and from the manager of the bank where Presidio maintains its accounts. No witnesses were called at the hearing
and counsel for the parties advised that, as there was no dispute on essential facts, the matter should be disposed of on the
basis of affidavits filed and argument presented.

3 PFollowing the hearing, after deliberation, 1 rendered oral judgment by which I found the defendant Presidio in breach of
the Order of December 19, 1989, and that the defendants Howard Vineberg and David Talbot, with knowledge of that Order,
as officers of Presidio aided and abetted Presidio in breaches of the Order. In my view, those breaches interfered with the
orderly administration of justice and impaired the authority or dignity of the Court. I imposed fines, upon Presidio in the
amount of $2,000., and upon each of Messrs. Vineberg and Talbot in the amount of $1,000., all to be paid within 30 days,
with reasonable solicitor and client costs payable to the plaintiff.

4 Written Judgment was filed on October 26, 1992. I now confirm and expand upon oral reasons given, in explanation of
the Judgment and for compliance with section 51 of the Federal Court Act , R.S.C. 1985, c. F-7 as amended.

5  The Order of December 19, 1989, granted on consent, upon application by the plaintiff, was directed against the

WastlawMNaxi casath  Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1



Dimatt Investments Inc. v. Presidio Clothing Inc. / Vétements..., 1993 CarsweliNat 364
1993 CarswellNat 364, [1993] F.C.J. No. 281, 39 A.C.W.S. (3d) 682, 48 C.P.R. (3d) 46...

defendant Presidio, then named Genesis Fashions Inc./Modes Genesis Inc. It provided, so far as it is relevant here, as follows:

1. The Defendant shall forthwith change its corporate names to a name or names not including the word GENESIS or
any word or phrase confusingly similar thereto;

2. The Defendant and its directors, officers, servants, agents, employees and persons under their control having notice of
this order are restrained from using the trade names Genesis and/or Genesis Fashions and/or Modes Genesis Inc. and/or
Genesis Fashions Inc. or any trade name or trade mark confusingly similar thereto from and after February 3, 1990.

6  The Order of Madame Justice Reed, granted on August 5, 1992, upon application of the plaintiff filed July 30 directed
Presidio and Messrs. Vineberg and Talbot to appear and show cause why they should not be condemned for

(1) breach of the Court’s Order of December 19, 1989, on the grounds that since February 3, 1990,

(i) Presidio continued to carry on business in the trade names Genesis Fashions Inc., Genesis Fashion Inc., and
Modes Genesis.

(ii) Presidio is causing signs to be displayed at 462 Wellington Street West, Toronto, Ontario which display the
trade names “Genesis Fashion Inc.”, “Genesis Fashions Inc.” and “Modes Genesis”;

(iii) Presidio is using the trade name Genesis Fashion Ltd. in the Metropolitan Toronto Telephone Directories,
April 1991-1992 and April 1992-1993;

(iv) David Talbot has used the trade name Genesis to carry on the business of Presidio with knowledge that this
breaches the injunction contained in the Judgment and has thereby aided and abetted Presidio in its breach of the
said injunction;

(v) Howard Vineberg, as a principal and guiding mind of Presidio and with knowledge of the injunction contained
in the Judgment, has been negligent in his attempts to change the listing for Genesis Fashion Ltd. in the
Metropolitan Toronto Telephone Directory and has neglected to cause Presidio and Talbot to comply with the
terms of the Judgment and in particular to cease and refrain from the activities described in subparagraphs (i) to (iv)
inclusive, above, and has thereby aided and abetted Presidio in its breach of the said injunction;

(2) acting in such a way as to interfere with the orderly administration of justice, and to impair the authority or dignity of
this Court and rendering nugatory an order of this Court by reason of the acts set forth above.

7 . With regard to the particular allegations of breach of the Court’s Order set out in the Order of Madame Justice Reed, I
found that there was no evidence that Presidio continued to carry on business in the trade names Genesis Fashions Inc.,
Genesis Fashion Inc. and Mode Genesis, as alleged. Nor did I find any evidence that David Talbot has used the trade name
Genesis to carry on the business of Presidio in any significant way.

8  1did find that the corporate defendant Presidio did, after February 3, 1990, continue to display signs at 462 Wellington
Street West, Toronto, Ontario, including as trade names “Genesis Fashions Inc.”, “Genesis Fashion Inc.” and “Mode
Genesis”, and that the defendant Presidio had continued to use the trade name Genesis Fashion Ltd. in the Metropolitan
Toronto Telephone directories, April, 1991-1992 and April 1992-1993. By so doing the defendant Presidio breached and was
in contempt of the Order of the Court dated December 19, 1989. I further found that the defendants Howard Vineberg and
David Talbot, with knowledge of the Order of the Court, as responsible officers of the defendant Presidio, aided and abetted
Presidio in its breach of the Order and were thus in contempt of the Order made December 19, 1989.

9 I am satisfied that as a result of settlement between the parties in November 1989, which led to the Order of December

WestlawNext caNADA  Copyright ® Thomson Reuters Canada Limited or its licensors (excluding Individual court documents). Alf rights reserved. 2



Dimatt Investments Inc. v. Presidio Clothing Inc. / Vétements..., 1993 CarsweliNat 364
1993 CarswellNat 364, [1993] F.C.J. No. 281, 39 A.C.W.S. (3d) 682, 48 C.P.R. (3d) 46...

19, 1989, rendered on consent, Howard Vineberg as President of Presidio took substantial steps to ensure that the corporation
would not be in violation of the Court’s Order. These steps included the following.

(1.) The name of the corporate defendant was formally changed. Originally incorporated under the Quebec Companies
Act on November 3, 1987, with the corporate name Genesis Fashions Inc./Mode Genesis Inc., that name was changed to
Presidio Clothing Inc./Vétements Presidio Inc. and a certificate of notification of the change, dated November 14, 1989,
was issued by the appropriate Quebec Government office.

(2.) All business forms and documents of the defendant corporation were changed after November 1989 so that the only
name used thereafter on any documents of the company was that of Presidio Clothing Inc./Vétements Presidio Inc.

(3.) All customers and suppliers, and the corporate defendant’s bank, were advised of the change of name at the time the
change was made and thereafter all corporate documents of the defendant corporation used in its business transactions
bore only the new name of the company. This is confirmed by affidavits of officers of companies that were suppliers or
were purchasers of goods from Presidio, and by affidavit of the manager of the defendant corporations’s bank. All of
them affirm that from and after November or December 1989 all transactions with the corporate defendant were carried
on with the new name of the company, Presidio Clothing Inc./Vétements Presidio Inc. being the only corporate name
used.

(4.) In April 1990, Howard Vineberg wrote to Bell Canada in Toronto to direct a change in the corporate telephone
listing for the corporate defendant asking that it thereafter be listed in the new name of the company. He assumed that
this change had been made, never having been made aware by any customer, supplier, consumer, or the plaintiff until
the service of the plaintiff’s notice of motion of July 31, 1992, for a show cause order, that Bell Canada had failed to
correct the telephone listing in Toronto. Upon receipt of the notice of motion Mr. Vineberg again communicated with
Bell Canada in Toronto, again explicitly instructing them to effect the change of listing in all future Toronto telephone
directories. He has been assured this has been undertaken by the telephone company and has confirmed by calling the
information number 411 in Toronto, that no listing for Genesis Fashions Inc. is now carried by Bell Canada in Toronto
but that a listing for Presidio Clothing Inc, is carried by the telephone company.

(5.) By his affidavit David Talbot affirms that following settlement of the matter with the plaintiff in the fall of 1989 he
was instructed by Howard Vineberg not to use the former name of the corporate defendant, or the name Genesis, and to
use his own personal name when answering the telephone at the company’s office at 462 Wellington Street in Toronto.
He further avers that he followed these instructions and that he could recall that after the change of the company’s name
he had received only one telephone call at those premises, nearly two years ago, where the caller asked for Genesis
Fashions Inc. and he advised the caller that this name was no longer in use and that the company now had the new name,
Presidio.

(6.) Howard Vineberg had also advised the landlord of the premises at 462 Wellington Street West in Toronto of the
change in corporate name in the late fall of 1989. He had done so orally in anticipation that the owner of the premises
would see to changes in the name used for reference to the company at those premises. The name Genesis Fashions Inc.
was originally included on the “buzzer” panel at the exterior door used to acquire access to the building, on the directory
board in the lobby of the building, on the door of the premises leased by the corporate defendant, and on the parking lot
sign adjacent to the building. By July 1992 no changes had been made in the original signs, which were only changed by
the landlord of the premises after written instructions from Mr. Vineberg following service of the plaintiff’s notice of
motion of July 30 for the show cause order. All such signs at the premises were changed to display only the new name
Presidio at the premises in Toronto.

10  The defendants Vineberg and Talbot acknowledge by affidavit that they were careless in ensuring that the changes
requested by Vineberg for the telephone listing and for signs at the Toronto premises were not made following the original
requests by Vineberg to Bell Canada and to the landlord.

11 I was less concerned with the listing in the Toronto telephone directory for 1991-92 than I was for the succeeding
year’s directory and for the continuing use of the name at the company’s premises in Toronto. There was no evidence before
me of the appropriate timing for information to Bell Canada for a change in directory listing of the first directory, apparently
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issued to be effective April 1991, At least for the second year’s directory listing I assume that the defendant company at its
Toronto office would have been in receipt on a regular basis of a statement of service charges for telephone service, including
listing the name of Genesis Fashions Inc., though again there was no evidence of this. In my view, there can be no excuse for
the continuing use of the original name of the company at its premises in Toronto, where Mr, Talbot was based and he was
responsible for the company’s operations there. He knew of the instructions of Mr. Vineberg to the landlord of the Toronto
premises and simply assumed, without checking for more than two years, that the corporate name of the defendant
corporation would be changed on signs at the Toronto premises. It is hard to believe that he would not have noticed that the
original corporate name continued to be displayed, particularly at the parking space and at the door to the office of the
company, without the new name Presidio, even if he did not examine the outside buzzer access panel or the directory board
in the lobby of the building.

12 Inote that the nature of the defendant’s business is such that only very occasionally would persons visit its premises at
462 Wellington Street West in Toronto. The defendant company is a manufacturer of apparel, primarily for women, which it
sells in the low to mid-price range. As a manufacturer it does not sell on any retail basis but sells to buyers for retail chains or
stores. It has never had more than 30 customers purchasing its goods and only ten of those have been in the Toronto area. In
that area Mr. Talbot, who is responsible for sales, does most of his work by visiting purchasers at their premises and only
very occasionally would anyone visit Presidio’s premises in Toronto. That general practice is reflected in their experience by
one or two of the affiants who are purchasing officers of customer companies.

13 In terms of the general allegation set out in the second main clause of the show cause order of August 5, 1992, I did
not find that Presidio, or Howard Vineberg or David Talbot, willingly acted “in such a way as to interfere with the orderly
administration of justice, and to impair the authority or dignity of this Court in rendering nugatory an Order of this Court”.
However, on the basis of the facts averred by affidavit and by the acknowledgements of Messrs. Vineberg and Talbot, I did
find that all three of the defendants named in the show cause order, that is, the corporate defendant and Messrs. Vineberg and
Talbot, were negligent in failing to ensure that the terms of the Court’s Order were adhered to, in particular in regard to the
continued listing of Genesis Fashion Ltd., on behalf of the defendant Presidio, in Toronto telephone directories, and more
especially by the continued use of the name Genesis Fashions 1td. on signage related to the company’s premises at 462
Wellington Street West in Toronto. That negligence, in my view, does interfere with the orderly administration of justice,
impairing the authority of an Order of this Court and thus impairing the dignity of the Court.

14  The terms of a court order as expressed are to be followed strictly and failure to do so interferes with the orderly
administration of justice and impairs the authority or dignity of the Court. Here the defendant corporation, its directors,
officers, servants, agents, employees and others under their control having notice of the Order were expressly restrained from
using certain trade names after February 3, 1990, yet prohibited names continued to be listed in the Toronto telephone
directory and at the company’s leased premises in Toronto until after July 30, 1992.

15  Inlight of these findings, it was, in my view, appropriate that in this case fines be imposed, in the amount of $2,000. in
the case of the corporate defendant, and in the amount of $1,000. for each of the defendants Howard Vineberg and David
Talbot.

16  Those fines seemed to me appropriate in light of the following factors. There were substantial steps taken by Mr.
Vineberg, President of Presidio, to comply with the Court’s Order, including a written request to Bell Canada to change the
telephone listing in Toronto and an oral notification to the company’s Toronto landlord that the name of the corporate
defendant had been changed. The only incidents of breaching the Court’s Order were the continuing listing until after July
1992 of the original name in the Toronto telephone directory and in the display of the original name of the company at its
Toronto premises. There was no evidence that the original name was used in dealing with telephone messages at the Toronto
premises; indeed the only evidence is that that name was not used in accepting telephone calls, or in any other way, except
for the signs at the Toronto premises, after the formal change in the corporate name of Presidio. The head office and principal
place of business of Presidio, is Montreal, where it does not maintain any telephone listing and there is no evidence of any
continuing use of its former name in its business operations there.

17  In my view, the actions of Messrs. Vineberg and Talbot cannot be characterized as contumacious, or demonstrating
any intended disdain of the Court’s Order. Both acknowledge they were negligent in ensuring instructions of Vineberg to
Bell Canada and to the landlord were followed. By their negligence, which resulted in carrying on, for some two and a half
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years, the use in relation to the company’s Toronto operations of a trade name which the Court’s Order had prohibited, the
Order was breached. That constitutes contempt, and it impairs the authority and dignity of the Court, and impairs the orderly
administration of justice.

18 I consider that the following factors warrant consideration in mitigation and in fixing the appropriate sanctions.
Howard Vineberg, when he learned by the plaintiff’s notice of motion for a show cause order issued July 30, 1992, acted
quickly to remedy the failures to ensure the telephone listing in Toronto and the signs at the Toronto premises were changed
to include only the new corporate name of Presidio. Messrs. Vineberg and Talbot formally, and I accept sincerely, apologized
for their failure to -observe strictly the Order of December 19, 1989, and Mr. Vineberg, as President of Presidio, averred his
determination to ensure that there be no further breach of the Court’s Order. As I understand counsel, Mr. Vineberg had also
apologized to the plaintiff in this matter.

19 In addition to imposing fines, I ordered that reasonable costs, on a solicitor and client basis be awarded to the plaintiff.
This accords with normal practice in a successful application for an Order finding contempt, ensuring that the role of the
party acting to support compliance with an Order of the Court does not result in undue costs for the applicant. In a number of
recent cases in this Court costs awarded on that basis have been set at a fixed amount, but since there was no evidence of the
costs actually incurred by the plaintiff and thus of what might be considered reasonable in this case, I declined to fix the
amount in the expectation that reasonable costs on a solicitor and client basis would be agreed upon, or failing agreement
could be taxed.

¥End of Document Copyright © Thomson Reuters Canada Limited or its licensors {excluding individual court documents), All rights
reserved,
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2012 ONSC 3307
Ontario Superior Court of Justice

Whitehall Homes & Construction Litd. v. Hanson

2012 CarswellOnt 8062, 2012 ONSC 3307, 217 A.C.W.S. (3d) 823, 23 C.L.R. (4th) 272

Whitehall Homes & Construction Ltd., Plaintiff and Brian Hanson and Elaine
Hanson, Defendants

J.A. Milanetti J.
Heard: January 12-13, 2012
Judgment: June 5, 2012"**
Docket: 06-28661

Proceedings: additional reasons at Whitehall Homes & Construction Ltd., v. Hanson (2012), 2012 ONSC 4741, 2012
CarswellOnt 10356, J.A. Milanetti J. (Ont. S.C.J.)
Counsel: Jon-David Giacomelli, Raong Phalavong, for Plaintiff
Brian Campbell, for Defendants

Subject: Civil Practice and Procedure; Contracts

CROSS-MOTION by contractor to enforce settlement.

J.A. Milanetti J.:

Background

1  The defendants Hanson bring this motion to amend their statement of defence and cross-claim.

2 The plaintiffs Whitehall bring a cross-motion to enforce a settlement entered into by the parties on June 13th, 2008.
Whitehall seeks Judgment in accordance with the Minutes of Settlement pursuant to Rule 20, saying that there is no genuine
issue requiring a trial. If Whitehall is unsuccessful on this cross-motion, they consent to the amendments being sought by the
defendant Hanson’s.

3 Voluminous materials were filed before me including the motions, transcripts of cross-examinations, and very lengthy
factums/books of authorities.

4 T had virtually a full day’s argument from the plaintiff moving party on the cross-motion. They spent considerable time
going over the contract between the parties - a contract deriving from the Minutes of Settlement signed by each of the parties
to the action and the Tarion Warranty Corporation on June 13th, 2008.

Facts

5  The background to this action is quite straightforward. Whitehall was engaged to build a high end luxury home for the
Hanson’s for $1.425 million dollars. The Hanson’s claimed significant deficiencies in the construction and thus held back
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$200,000; making complaint to the builder and to Tarion.

6  Whitehall launched this action seeking payment of the $200,000 hold back money. The Hansons, who moved into the
house on April 26th, 2006, defended and advanced a cross-claim.

7 A settlement meeting/mediation was arranged by Tarion between the parties and was held May 12th, 2008. The
meeting/mediation was unsuccessful. Neither of the parties had lawyers with them at the mediation.

8  Discussions between the parties continued after the failed mediation; ultimately minutes of settlement were signed by
all on June 13th, 2008.

9  The final paragraph of the minutes (at paragraph 15) states that:

The parties acknowledge having had the opportunity to seek legal advice and acknowledge that these are a binding
agreement on them freely entered into.

100 The agreement is broken down by heading. These are: Preamble; Homeowners Agreement to Settle; Builders
Agreement to Settle; Releases and Discontinuance of Litigation; and Tarion’s Agreement to Settle.

11 While the agreement references the exchange of mutual releases (in respect of the discontinuance of the civil action),
and obtaining of orders reflective of that discontinuance (on a without costs basis), such steps were never completed.

12 Ilearned that Whitehall’s solicitor had drafted a release and forwarded it to the Hanson’s solicitor. Hanson’s solicitor
said he was seeking instructions but had some concerns about the wording. He provided no alternate version. The release was
never signed by the defendants Hanson,

Positions of the Parties

13 The plaintiffs argue that the signed minutes represent a contract between the parties; a contract this court should
enforce,

14  While the documentation presented on these motions is extensive, and the argument long, the plaintiff suggests that the
case is quite simple - should the three page Minutes of Settlement signed by the parties be seen as an enforceable
agreement/contract between them thereby terminating this litigation. They further suggest that the defendants Hanson
changed their mind after the fact and now raise a number of issues, all irrelevant and mainly red herrings to make the matter
seem more complicated than it is.

15  The Hansons say there was no enforceable settlement as:

1. No release was provided,
2. The agreement was signed when the defendants were under duress/being pressured to do so;

3. The plaintiff and Tarion had held back the key Thermal Imaging Report outlining numerous significant flaws in
construction (the report was dated June 11th, 2008 and the agreement was signed June 13th, 2008). Both Tarion and the
plaintiff denied that they had the report before signing the settlement document;

4. The plaintiff did not fulfill his end of the agreement thereby vitiating it, i.e. they did not provide the defendant the
manufacturers warranties referenced in paragraph 11 of the agreement;

5. Tarion was in a conflict of interest.
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6. The agreement was ambiguous, incomplete, and unenforceable.

16 It is important to note that each of the parties was represented by counsel throughout - and certainly at the time the
minutes were signed. As such, I accept that while counsel were not invited to the Mediation itself (May 12, 2008), counsel
were available to the parties before and after it (although I did understand the defence counsel for the Hansons was away on
vacation for some of the period between the settlement meeting and the actual signing of the minutes on June 13,2008). A
notice of change of solicitor was filed by the defendants in May 2009.

17 It is the position of Whitehall that between the June 2008 agreement and the May 2009 change of solicitors, the parties
were acting on the agreement. The Hanson’s were handling the subtrades themselves - contractors were coming into the
house, and correcting deficiencies, often without remuneration. Whitehall did nothing to recover the $200,000 it claimed to
be owed in the statement of claim.

18  As such, they argue that if the settlement is not enforced, the defendant Hansons have had a windfall. They kept the
$200,000 Whitehall sought in their claim, had deficiencies corrected at no charge, and have lived in the home since 2006.

19  Further, the plaintiff alleges prejudice. They have not had the benefit of the $200,000 they say they were owed under
the contract, and are unable to effectively defend the allegations of the Hanson’s as remedial work has been undertaken over
the past six years. They are thus unable to establish the state of their own work product alleged to be deficient.

20  Whitehall also claims it destroyed some documentation as a result of the settlement arrived at in 2006.

The Law

21 The recent Court of Appeal decision of Combined Air Mechanical Services Inc. v. Flesch, 2011 ONCA 764 (Ont.
C.A)) sets out the current test for summary judgment. A motions judge must ask if:

Can the full appreciation of the evidence and issues that is required to make dispositive findings be achieved by way of
summary judgment, or can this full appreciation only be achieved by way of a trial?

22 ‘While the record before me is most voluminous, and the arguments extensive, I find that the issue for my consideration
is quite natrow. Should the settlement arrived at between the parties on June 13th, 2008 be enforced?

23 Iread with interest and could quote extensively from the decision of Chapnik, J. in Cellular Rental Systems Inc. v. Bell
Mobility Cellular Inc., [1995] O.J. No. 721 (Ont. Gen. Div.) affirmed {1995] O.J. No. 3773 (Ont. C.A.), Justice Chapnik was
faced with a motion under Rule 49.09 for a judgment based on an accepted offer to settle. She quotes Carnada Square Corp.
v. Versafood Services Ltd. (1981), 34 O.R. (2d) 250 (Ont. C.A.) and the Bawitko Investments Ltd. v. Kernels Popcorn Ltd.
(1991), 79 D.L.R. (4th) 97 (Ont. C.A.) which state:

An agreement to settle a claim is a contract. To establish the existence of a contract, the parties’ expression of agreement
must demonstrate a mutual intention to create a legally binding relationship and contain agreement on all its essential
terms, (para. 17)

24 I was taken carefully through the minutes by counsel. I found them to be clear and comprehensive.

25 1 have significant context from reading the materials filed, most particularly the minutes and the pleadings in the
action.

26  The statement of defence is extensive and cites numerous deficiencies and inadequacies, It states it is not limited to
deficiencies then known. Paragraph 24, for instance, says the deficiencies listed “...are not intended to constitute a complete
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enunciation of unacceptable work or to prejudice Hanson from calling evidence as to further deficiencies”. Despite this
language, both parties agreed to end the litigation between them.

27  The context of the pleadings before me suggest that the parties contemplated litigation of all deficiencies in
construction. These pleadings were in place at the time of the settlement entered into by the parties, in consultation with their
respective lawyers.

28 I am not to look beyond the plain meaning of the words used in the settlement document, understood in context, unless
to do so would lead to some absurd or illegal result. I see no need to look behind the wording set out.

29  Moreover, the parties are presumed to have intended the legal consequences of their actions. This is particularly so
when both are represented by counsel throughout. The intentions of the parties seem fair to me - they are each agreeing to
resolve the dispute they have with one another as a result of construction of this home.

Releases

30  As is common, the minutes call for mutual exchange of releases and an order dismissing both the action and
counterclaim. The defendants Hanson argue that these are essential terms of the contract; non-compliance effectively
repudiates the contract. I must determine if they are essential terms.

31 It is clear that the onus of proving repudiation is on the party claiming it. I note that it would be rare for conduct
subsequent to a settlement agreement to amount to repudiation (Fieguth v. Acklands Lid. [1989 CarswellBC 88 (B.C. C.A.)],
1989 CanLII 2744).

32  In the case before me Whitehall provided a release, the Hansons neither signed nor provided an alternate version. The
obligation to exchange releases was a mutual one. It did not rest with Whitehall alone.

33 Over and above, rather than treating the contract as at an end, I find that both parties continued to act upon the
agreement struck on that day in June 2008,

34 I find that in the context of the case before me, the agreement was complete when the settlement minutes were signed.
The releases/order are merely reflections of that written settlement. The defendants should not be allowed to set aside the
contract when they did not hold up their end of the mutual obligation relating to the provision of releases and the dismissal
order.

35  This is particularly so given that I have an executed document, (signed by sophisticated individuals with the benefit of
legal counsel), and significant steps taken in furtherance of it. The plaintiff no longer pursued the $200,000 they say they
were owed. The defendants Hanson began to deal directly with the subtrades to remedy the deficiencies (presumably utilizing
these funds).

36  While the defendants argue that the plaintiffs failed to provide the warranties agreed to in the settlement document, I
was presented no evidence that the defendants were ever thwarted in their effort to have work done by this non-production. It
seems clear that Whitehall did not provide these warranties nor did the homeowner ask for them. I was presented no evidence
that demonstrated that the Hanson’s had any trouble pursing these warranties.

37  The defendants Hanson argue that the plaintiffs told the subtrades not to cooperate with them but provided no
independent evidence from those subtrades to substantiate this allegation.

38 I would have expected such evidence given the power nature of a Rule 20 motion and the requirement that a
responding party “put their best foot forward/lead trump”. They did not. Moteover, the homeowner admits that he received
benefits from the subtrades.

39 At the end of the day I find that there was a contract; a valid agreement between the parties. The defendants Hanson
then ask whether such a contract should be enforced.
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Duress

40  The defendants plead duress. There is no doubt that duress can serve to make an agreement unenforceable against a
party who is compelled by the duress to enter into it. The defendants Hanson argue that they were forced to settle; pressured
by Tarion and Whitehall to sign by June 13th, 2008.

41  Theard that Whitehall threatened to “walk away” from negotiations and Tarion threatened to write a “decision letter”
wherein it would deny claims and compel the Hansons to appeal all items Tarion had rejected. Such positions would require
the Hansons to fight both the Whitehall litigation and an appeal before Licence Appeal Tribunal if settlement was not arrived
at.

42 As such, both Tarion (who the Hansons say were in a conflict of interest) and Whitehall exercised undue pressure on
them.

43 1 must say I was unimpressed with this argument. The defendants Hanson were not unsophisticated, vulnerable
(emotionally or financially) or inexperienced individuals. Rather, they were both intelligent, well to do and experienced
business people. Mr. Hanson is the Vice Chairman of CIBC World Markets with an MBA from Stanford University. Ms.
Hanson was President of the Canadian Institute for Sustainability and Resilience at the time of the signing of the minutes.

44 I find it disingenuous to say that either of these individuals were under duress at the time of the signing,.

45  Moreover, I find that the Hansons availed themselves of legal advice throughout the process and before and after
signing the settlement document. The “duress” was not mentioned until the defendants responded to this motion to enforce
the settlement.

Thermal Imaging Report

46  The Hansons contend that Whitehall and Tarion held back the Thermal Imaging Report dated June 11th, 2008 until

after the minutes were signed on June 13th, 2008.

47  They contend that this document revealed significant additional damages and deficiencies that were unknown to them
at the time of signing.

48  Whitehall denies having the report prior to the signing. Regardless, it is clear from the evidence presented that Mr.
Hanson himself knew the substance of the report before he signed the minutes.

49  His email of June 11th, 2008 and the letter from his lawyer dated June 13th, 2008 (before the minutes were signed)
reveal that they in fact had in-depth knowledge of the content of the report before it was ever released.

50  As such, I have not been persuaded that the allegations relating to the thermal imaging report have been proven on the
evidence before me. It does indeed appear to be a ‘red herring’. Moreover, I do not accept this as a basis for failing to enforce
the settlement given the defendant’s obvious familiarity with its contents before entering into the settlement.

Conclusion

51 At the end of the day, I find that the Minutes of Settlement signed by the parties to this litigation constitute an
enforceable contract. I was not persuaded that they should be ignored or the contract set aside.

52 Settlement between parties should be encouraged and supported. It is contrary to public policy to merely set

agreements aside because someone changes their mind; significantly after the fact. In this regard I accept the language of my
colleague Justice Sproat that ...
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...parties should be encouraged to take settlement discussions seriously and carefully and that their motivation to settle
should not be eroded by a concern that settlements will be easily avoided by litigants having second thoughts.

(Vanderkop v. Manufacturers Life Insurance Company, 2005 CanLII 396860N S.C.)

53 Judgment shall go in accordance with the Minutes of Settlement entered into by the parties on June 13, 2008.
54  If the parties are unable to resolve costs they may provide 3 page written submissions within 20 days of this decision.

Cross-motion granted.

Footnotes

' Additional reasons at Whitehall Homes & Construction Ltd. v. Hanson (2012), 2012 ONSC 4741, 23
C.L.R. (4th) 281, 2012 CarswellOnt 10356 (Ont. S.C.J.).

* Further additional reasons at Whitehall Homes & Construction Ltd. v. Hanson (2012), 2012 ONSC 6691,
2012 CarswellOnt 15418 (Ont. S.C.J.).

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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