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I.

INTRODUCTION:
1.

This Bench Brief is submitted on behalf of the Applicant, Bow River Energy Ltd.
(“Bow River” or the “Applicant”), in support of an application for a stay of
proceedings and such other relief as is more particularly set out in the draft Initial
Order appended as Schedule “B” to the Applicant’s Originating Application, pursuant
to the Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended (the
“CCAA”).1

2.

Bow River brings this application due to a looming liquidity crisis caused by the
precipitous decline in oil and natural gas prices, which has been exacerbated by the
current climate in the Western Canadian oil and gas industry. For a junior oil and
natural gas company like Bow River, the declines in commodity prices have proved
disastrous. In the first quarter of 2020 alone, Bow River is estimating a 285% drop in
EBITDA and a 350% drop in cash flow compared to their prior forecast run at the end
of December 2019.2

3.

The Applicant urgently requires the protection of the CCAA in order to stabilize its
business and provide it time to identify and assess potential strategic alternatives that
may be available to maximize the value of the Applicant for all of its stakeholders.

II.

FACTS:
4.

The relevant facts supporting the relief sought in the Initial Order are more
particularly set out in the Affidavit sworn by Daniel G. Belot, Chief Financial
Officer of Bow River (the “Belot Affidavit”). Capitalized terms not otherwise
defined herein have the meanings ascribed to them in the Belot Affidavit.

1
2

Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended [CCAA] [TAB 1].
Affidavit of Daniel G. Belot, sworn May 29, 2020, at para 41 [Belot Affidavit].
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III.

ISSUES:
5.

The issue before this Honourable Court is whether it is appropriate in the
circumstances to grant the requested Initial Order. More specifically:

(a)

Does the CCAA apply to the Applicant?

(b)

Is the requested stay of proceedings necessary and appropriate in the
circumstances?

(c)

Should the proposed Monitor be appointed?

(d)

Are the priority charges sought by the Applicant appropriate and reasonably
necessary in the circumstances?

(e)

Is the requested ability to pay certain pre-filing claims appropriate and reasonably
necessary in the circumstances?

IV.

LAW & ANALYSIS
CCAA General Principles
6.

The CCAA is remedial legislation, which should be given a broad and liberal
interpretation. It provides the Court with the flexibility to make any order that it
considers appropriate in the circumstances, so long as it is not expressly prohibited
by the Act. 3

7.

The purpose of the CCAA is to enable companies to compromise or otherwise
restructure their debts to avoid the devastating social and economic effects of
insolvency, by preserving its business in a manner that is intended to cause the least
amount of harm to the company, its stakeholders and the communities in which it
carries on business.4

3

CCAA, supra s 11; Re Stelco (2004), 48 CBR (4th) 299 at paras 11, 13 and 15 (Ont SCJ [Commercial List]) [Re
Stelco] [TAB 3]; Re Canadian Airlines Corp (2000), 19 CBR (4th) 1 at paras 12-13 and 38 (AB QB) [Canadian
Airlines] [TAB 4]; Re Lehndorff General Partner Ltd (1993), 17 CBR (3d) 24 at para 5 (Ont SCJ [Commercial
List]) [TAB 5].
4
Re Stelco, supra at para 20 [TAB 3]; Re Lehndorff, supra at para 6 [TAB 5].
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a. The CCAA Applies to the Applicant
8.

The CCAA applies in respect of a debtor company with outstanding claims against
it of at least $5,000,000.5 Company is a defined term under the CCAA, which
includes any company, corporation or legal person incorporated by or under an Act
of Parliament or of the legislature of a province, any incorporated company,
wherever incorporated, having assets and doing business in Canada, and any
income trust.6

9.

The CCAA goes on to define debtor company as including any company that is
bankrupt or insolvent.7 While the CCAA does not define the term “insolvent” or
“insolvency”, reference is commonly made to the definition of insolvent person
under the Bankruptcy and Insolvency Act, RSC 1985, c B-3, as amended (the
“BIA”):
“insolvent person” means a person who is not bankrupt and who resides,
carries on business or has property in Canada, whose liabilities to
creditors provable as claims under this Act amount to one thousand
dollars, and
(a) who is for any reason unable to meet his obligations as they
generally become due,
(b) who has ceased paying his current obligations in the ordinary course
of business as they generally become due, or
(c) the aggregate of whose property is not, at a fair valuation, sufficient,
or, if disposed of at a fairly conducted sale under legal process, would
not be sufficient to enable payment of all his obligations, due and
accruing due.8

5

CCAA, supra s 3(1)] [TAB 1].
CCAA, s 2(1), “company” [TAB 1].
7
CCAA, s 2(1), “debtor company” [TAB 1].
8
Bankruptcy and Insolvency Act, RSC 1985, c B-3, as amended, s 2(1), “insolvent person” [BIA] [TAB 2]; Re
Stelco, supra at paras 21-22 [TAB 3].
6
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10.

The test for “insolvent person” is disjunctive under the BIA. Thus, a company
satisfying any one of the above criteria would be considered insolvent for the
purposes of the CCAA.9

11.

A company may also satisfy the insolvency requirement under the CCAA where
there is a reasonable foreseeable expectation of a looming liquidity condition or
crisis, which will result in the applicant running out of money to meet its obligations
as they generally become due in the future, without the benefit of the stay and
ancillary protections afforded to it pursuant to the CCAA. 10

12.

The Applicant is a “company” to which the CCAA applies.

Bow River is

incorporated under the Alberta Business Corporations Act, RSA 2000, c B-9, and
has assets and does business in Alberta and Saskatchewan.11
13.

The Applicant is also a “debtor company” to which the CCAA applies, as it is
insolvent. Bow River is insolvent under either the BIA definition of insolvent
person, or the more expanded definition considered with respect to CCAA
applicants.

14.

As a result of the precipitous decline in oil and natural gas prices over the past five
months, Bow River has experienced decreasing revenues and profitability, and
increasing pressure on its working capital. At present, Bow River is unable to meet
its obligations as they generally become due, and has ceased paying certain of its
obligations such as royalty payments, municipal property taxes, outstanding
Debenture payments, and outstanding payments owed under the Husky PRF
agreement.12

15.

Further, Bow River does not maintain a bank facility and manages its operations
solely through cash flow, cash balances and the raising of capital through the
issuance of debt or equity obligations to closely related parties. As at May 11,

9

Re Stelco, at para 28 [TAB 3].
Re Stelco, at paras 24-26 and 40 [TAB 3].
11
Belot Affidavit, at para 6 and Exhibit “A”.
12
Belot Affidavit, at paras 46-49, 59-61, 68-71.
10
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2020, the Company had a cash balance of approximately $3.4 million, net of
outstanding cheques, but has current and past due obligations to various creditors
well in excess of this amount (its unsecured creditors alone total $9 million). With
estimated revenues, the Company’s cash balances would be depleted by August
2020, without the protections afforded by the CCAA. As such, the Applicant is
facing a looming liquidity crisis and is insolvent. 13
16.

Lastly, as at May 22, 2020, Bow River had total claims against it of approximately
$14.2 million. The total claims against the Applicant therefore far exceed the
$5,000,000 threshold established pursuant to the CCAA.14
b. The Stay of Proceedings is Necessary to Stabilize the Applicant’s Business

17.

The Court has broad discretion pursuant to s. 11 of the CCAA to make any order
that it considers appropriate in the circumstances, subject only to restrictions
contained in the CCAA.15

18.

Section 11.02(1) of the CCAA empowers a Court, upon the hearing of an initial
application, to grant a stay of proceedings with respect to a debtor company,
restraining all proceedings, actions, and suits against the company for a period of
not more than ten (10) days.16 The relief granted on an initial application is limited
to relief that is reasonably necessary for the continued operations of the debtor
company during the initial stay period.17 The stay of proceedings may be extended,
where appropriate, on subsequent applications.18

19.

The stay of proceedings may also be extended to the directors and officers of a
debtor company pursuant to s. 11.03 of the CCAA.19

13

Belot Affidavit, at paras 50 and 87.
Belot Affidavit, at para 93.
15
CCAA, supra s 11 [TAB 1].
16
CCAA, supra s 11.02(1) [TAB 1].
17
CCAA, supra s 11.001 [TAB 1]. See also Re Lydian International Limited, 2019 ONSC 7473 at paras 23-26, 4548 and 54 [Lydian International] [TAB 6].
18
CCAA, supra s 11.02(2) [TAB 1].
19
CCAA, supra s 11.03 [TAB 1].
14
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20.

The purpose of the stay of proceedings is to maintain the status quo for a period of
time to allow the debtor company to concentrate its efforts on putting forward a
viable plan of arrangement, compromise, or other restructuring alternative.20
Similarly, extending the stay of proceedings to the directors and officers prevents a
debtor company from having to devote significant time and resources to potentially
defending actions against such individuals, at a time when the focus needs to be on
pursuing a successful restructuring.21

21.

In considering whether to grant a stay of proceedings, the applicant must satisfy the
Court that the order sought is appropriate in the circumstances, and, when
considering applications for an extension of the stay, that the applicant has been
acting in good faith and with due diligence.22 These three considerations underpin
any exercise of the Court’s discretionary authority under the CCAA.23

22.

Appropriateness is assessed by examining whether the order sought advances the
policy objectives underlying the CCAA. Namely, the remedial objectives designed
to mitigate the potentially catastrophic impacts insolvency can have, which
objectives include: (i) the timely, efficient and impartial resolution of a debtor’s
insolvency; (ii) preserving and maximizing value of the debtor’s assets for the
benefit of its stakeholders; (iii) ensuring the fair and equitable treatment of claims
against the debtor; and (iv) the preservation of jobs and communities affected by
the company’s financial distress.24

23.

While it has always been a requirement that a party in insolvency proceedings must
act in good faith, Parliament has recently made such a requirement express in s.
18.6 of the CCAA.25

20

Canadian Airlines, supra at paras 17-18 [TAB 4].
Re Nortel Networks Corp (2009), 57 CBR (5th) 232 at para 36 (Ont SCJ [Commercial List]) [TAB 7].
22
CCAA, s 11.02(3).
23
9354-9186 Québec Inc v Callidus Capital Corp, 2020 SCC 10 at para 49 [Callidus] [TAB 8].
24
Callidus, supra at paras 40, 42 and 50 [TAB 8].
25
CCAA, supra s. 18.6 [TAB 1]; Callidus, supra at para 50 [TAB 8].
21
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24.

With respect to acting with due diligence, this requires that a party participate in
CCAA proceedings in a diligent and timely fashion and discourages parties from
sitting on their rights.26

25.

A company does not need to present a plan or compromise at the initial CCAA
application. Where a debtor company realistically plans to continue operating or
otherwise deal with its assets, but it requires the protection of the Court in order to
do so and it is otherwise too early to determine whether the company will in fact
succeed, the Court should grant relief under the CCAA.27

26.

The possibility that one or more creditors may be prejudiced as a result of a stay
should not affect the court’s exercise of its authority to grant the initial CCAA
order. The prejudice to one or more stakeholders must be balanced against, and
offset by the benefit to all stakeholders impacted by the company facilitating a
reorganization. Thus, the Court’s primary concerns under the CCAA are not for
one stakeholder, but for the debtor and all of its stakeholders.28

27.

The Applicant seeks a stay of proceedings for an initial period of ten (10) days,
which stay would extend to its directors and officers. Prior to the expiry of the
initial stay period, the Applicant intends to apply for a further extension of the stay
up to and including July 31, 2020.

28.

The requested stay of proceedings, which substantially conforms with the stay
provisions of the Alberta Template CCAA Initial Order, is sought to enable the
Applicant time to stabilize its Business and provide it time to identify and assess
potential restructuring options. Additionally, extending the stay of proceedings to
the Applicant’s directors and officers ensures that the Applicant’s focus at this time
can be on pursuing a successful restructuring, rather than devoting resources to
potential claims against the directors and officers.

26

Callidus, supra at para 51 [TAB 8].
Lendhorff, supra at paras 5-6 [TAB 5].
28
Lendhorff at paras 5-6 [TAB 5].
27
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29.

Allowing the Applicant to focus its energy and resources on a successful
restructuring will ensure that the company is able to maximize value for the benefit
of all of its stakeholders, including, amongst others, the Debenture holders, trade
creditors, royalty holders, surface lessors, numerous municipalities, and energy
regulators.

30.

The Applicant submits that it is therefore appropriate to grant the requested stay of
proceedings.
c. The Proposed Monitor Should be Appointed

31.

Pursuant to s. 11.7 of the CCAA, the Court is required to appoint a person to
monitor the business and financial affairs of a debtor company upon the granting
of an initial CCAA order. The monitor must be a trustee within the meaning of
subsection 2(1) of the BIA and there are certain restrictions on who may be monitor
set forth in subsection 11.7(2). 29

32.

In this case, the proposed Monitor, BDO Canada Limited, is a trustee within the
meaning of subsection 2(1) of the BIA, not subject to any restrictions pursuant to
subsection 11.7(2), and has executed a Consent to Act in the within CCAA
proceedings.30 It is therefore appropriate that the proposed Monitor be appointed.
d. The Priority Charges are Appropriate and Reasonably Necessary

33.

The Applicant seeks only two priority charges as part of the Initial Order, in the
following order of priority:

29
30

(a)

An Administration Charge in an amount not to exceed $300,000 (the
“Administration Charge”), to secure the pre- and post-filing professional fees and
disbursements of the Monitor, the Monitor’s legal counsel, and the Applicant’s
legal counsel; and

(b)

A Directors & Officers Charge in an amount not to exceed $400,000 (the “D&O
Charge”), to secure the indemnity of the Applicant’s directors and officers

CCAA, supra s 11.7 [TAB 1]; BIA, supra s 2(1), “trustee” or “licensed trustee” [TAB 2].
Belot Affidavit, at para 102 and Exhibit “K”.
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provided for in the Initial Order, to the extent coverage is not already in place under
the Applicant’s other insurance policies.
34.

Under the proposed Initial Order, each of the Administration Charge and the D&O
Charge would rank ahead of all of the Applicant’s creditors, including secured
creditors.
Administration Charge

35.

Section 11.52 of the CCAA expressly provides the Court with the authority to grant
a charge in respect of professional fees and disbursements, on notice to affected
secured creditors. In granting such a charge, the Court must be satisfied that: (i)
notice has been given to the secured creditors likely to be affected by the charge,
(ii) the amount is appropriate, and (iii) the charge should extend to all of the
proposed beneficiaries.31

36.

Courts have stated that without the protection afforded by the super-priority created
by an administration charge, the objectives of the CCAA would be frustrated, as it
would be unreasonable to expect professionals to risk not being paid for their
services. An Administration Charge is thus in place to assist in furthering the
underlying purpose of the CCAA, to restructure a company for the benefit of all
stakeholders.32

37.

Factors the Court may consider in determining whether the Administration Charge
sought is reasonable and should extend to the proposed beneficiaries include:

31

(a)

the size and complexity of the business being restructured;

(b)

the proposed role of the beneficiaries of the charge;

(c)

whether there is an unwarranted duplication of roles;

(d)

whether the quantum of the proposed charge appears to be fair and reasonable;

CCAA, supra s 11.52 [TAB 1]; Re Canwest Global Communications Corp (2009), 59 CBR (5th) 72 at paras 3738 (Ont SCJ [Commercial List]) [Canwest 1] [TAB 9].
32
Re Timminco Ltd, 2012 ONSC 506 at paras 44 and 66-68 [TAB 10].
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(e)

the position of the secured creditors likely to be affected by the charge; and

(f)

the position of the Monitor.33

38.

These factors were recently applied by Morawetz J. in Re Lydian International
Limited (Lydian), in the granting of an administration charge on an initial
application.34

39.

The Administration Charge sought by the Applicant is to secure the pre- and postfiling professional fees and disbursements of the Monitor, the Monitor’s legal
counsel and the Applicant’s legal counsel.

The Applicant submits that the

Administration Charge sought is necessary and appropriate in the circumstances as:

33

(a)

While the size of the Applicant may be moderate in comparison to other CCAA
debtor companies, there are inherent complexities associated with pursuing
restructuring alternatives of the Applicant due to the nature of its Business, as a
junior oil and gas producer. The pursuit of a successful restructuring of the
Applicant requires the extensive participation of the professionals subject to the
proposed Administration Charge;

(b)

Each of the professionals whose fees are to be secured by the Administration
Charge has contributed to the Applicant’s restructuring efforts to date. Further,
they will each continue to play a crucial role in assisting the Applicant maintain
stability of its Business and Property while it pursues a successful plan of
compromise or arrangement to its creditors, or other restructuring alternative, in the
within CCAA proceedings;

(c)

Each of the beneficiaries of the proposed charge has a separate and defined role.
There is thus no duplication of roles between the beneficiaries of the proposed
charge;

(d)

The Applicant submits that the proposed Administration Charge is fair and
reasonable in the circumstances, when one considers the size of its Business and
complexities associated with pursuing restructuring alternatives for oil and gas
assets. Additionally, the quantum of the proposed Administration Charge is
comparable with administration charges in other recent CCAA proceedings in
respect of similarly sized companies;35

Re Canwest Publishing Inc, 2010 ONSC 222, at para 54 [Canwest 2] [TAB 11].
Lydian International, supra at paras 47-48 [TAB 6].
35
Amended and Restated CCAA Initial Order of the Honourable Justice K.M. Horner, granted April 24, 2020, In the
Matter of Delphi Energy Corp, Action No. 2001-05124, para 30 ($500,000) [Delphi Initial Order] [TAB 12];
CCAA Initial Order of the Honourable Justice K.M. Eidsvik, granted May 1, 2020, In the Matter of JMB Crushing
Systems Inc, Action No. 2001-05482, para 30 ($300,000) [JMB Crushing Initial Order] [TAB 13].
34
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(e)

The Debenture holders have been given notice of the within proceedings; and

(f)

The proposed Monitor has reviewed the quantum of the Administration Charge
with the Applicant and is of the view that it is fair and reasonable in the
circumstances.

40.

As was the case in Lydian, Bow River’s proposed restructuring proceedings will
require extensive input from professional advisors and there is an immediate need
for such advice. For all of the aforementioned reasons, the Applicant submits that
the Administration Charge is appropriate and reasonably necessary for the
continued operation of the Business at this time and therefore ought to be granted
as set forth in the proposed Initial Order.
Directors’ & Officers’ Charge

41.

Section 11.51 of the CCAA expressly provides the Court with the authority to grant
a charge in favour of any director or officer of the debtor company, to indemnify
the director or officer against obligations and liabilities that they may incur in such
capacity following the commencement of CCAA proceedings (the “D&O
Charge”). As with the granting of an administration charge, notice must be given
to affected secured creditors. Additionally, the Court must be satisfied with the
amount of the D&O Charge and that adequate insurance at a reasonable cost could
not otherwise be obtained. The indemnification and charge must not extend to
coverage for the director’s or officer’s gross negligence or wilful misconduct.36

42.

The purpose of a D&O Charge is twofold: (i) to keep directors and officers in place
during the restructuring to avoid a potential destabilization of the business; and (ii)
to enable CCAA applicants to benefit from experienced directors and officers37,
thereby increasing the probability of a successful restructuring.

43.

D&O charges have been held to be essential to the restructuring of CCAA
companies. The continued participation of the highly experienced, fully functional
and qualified board of directors and management of the debtor company is critical

36
37

CCAA, supra s 11.51 [TAB 1]. See also Canwest 1, supra at para 46 [TAB 8].
Re Northstar Aerospace Inc, 2013 ONSC 1780 at para 29 [TAB 14].
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to restructuring and avoids destabilization in the business. Directors and officers
usually cannot continue in the restructuring effort unless an appropriate D&O
Charge is granted, or they run the risk of personal liability incurred during the
company’s restructuring.38

The participation of the directors and officers is

necessary from the outset of a debtor’s CCAA proceedings, such that Courts have
been including the granting of a D&O Charge as part of the relief granted on an
initial application.39
44.

As a CCAA restructuring creates new risks and potential liabilities for the directors
and officers, the amount of the D&O Charge should be assessed in light of the
obligations and liabilities that may be incurred by the directors and officers in the
anticipated CCAA period. 40

45.

The D&O Charge sought by the Applicant follows the Alberta Template CCAA
Initial Order. It does not duplicate coverage already in place under the Applicant’s
existing directors’ and officers’ liability insurance, only extends to post-filing
liabilities, and expressly excludes wilful misconduct and gross negligence.

46.

In the present circumstances, the Applicant has worked with the proposed Monitor
to calculate the directors and officers’ potential exposure, and proposes the
quantum of the D&O Charge based on that exposure. The potential exposure was
based on considerations of potential liabilities arising from unremitted employee
source deductions, unpaid employee wages, and unremitted GST obligations,
calculated on a monthly basis.41

47.

The Applicant submits that the quantum and priority of the D&O Charge is
appropriate and reasonably necessary in the circumstances as:

(a)

38

the directors and officers of the Applicant may be subject to potential liabilities in
connection with these CCAA proceedings, with respect to which the directors and

Canwest 1, supra at paras 47-48 [TAB 9]; Canwest 2, supra at paras 56-57 [TAB 11].
Lydian International, supra [TAB 6]; Clover Leaf, infra [TAB 17]; JMB Crushing Initial Order, supra at para 21
[TAB 13]
40
Canwest 1, supra at paras 47-48 [TAB 9]; Canwest 2, supra at paras 56-57 [TAB 11].
41
Belot Affidavit, at para 109.
39
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officers have expressed their desire for certainty regarding potential personal
liability if they continue in their current capacities;
(b)

the Applicant’s present D&O Insurance Policies contain exclusions and limitations
to the coverage provided. There is therefore a potential for insufficient coverage in
respect of claims against the directors and officers, or there is insufficient coverage.
Obtaining additional insurance is not accounted for in the cash flow forecast; and

(c)

the directors and officers are crucial to the Applicant’s ability to complete a
successful restructuring. The directors and officers have been actively involved in
Bow River’s efforts to address its financial distress, including through overseeing
the company’s liquidity management and cost reduction efforts, Bow River’s
consideration of its viable restructuring alternatives in light of its financial
difficulties, the Applicant’s communications with its key creditors, and the
preparation for and commencement of these CCAA proceedings.42

48.

For all of the aforementioned reasons, the Applicant submits that the D&O Charge
is appropriate and reasonably necessary in the circumstances, and therefore ought
to be granted as set forth in the proposed Initial Order.
e. The Proposed Payments to Pre-Filing Critical Suppliers are Appropriate and
Reasonably Necessary

49.

Lastly, the Applicant seeks the authority, but not the requirement, in the proposed
Initial Order to make certain pre-filing payments with respect to goods and/or
services supplied to the Applicant prior to its filing, where the supplier or vendor
of such goods or services is necessary for the stable operation or preservation of the
Applicant’s Business or Property. The proposed Initial Order contemplates that
any such payments will be made in consultation with the proposed Monitor and in
order to be paid, require the proposed Monitor’s consent. On this Application, the
Applicant is not seeking a charge respecting such critical supplier pre-filing
payments.

50.

The Court has the authority pursuant to s. 11 of the CCAA and its inherent
jurisdiction to grant the Applicant’s request for authorization to pay pre-filing
amounts owed to critical suppliers. Such authority is not ousted by s. 11.4 of the

42

Belot Affidavit, at paras 104-109.
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CCAA, which permits the payment of pre-filing amounts to critical suppliers and
the provision of the charge to secure such payments.43 The Court may authorize
the payment of pre-filing amounts where the supplier is critical to a debtor
company’s business and ongoing operations. Such orders are facilitative and
practical in nature.44
51.

In considering whether such authorization should be granted, the Court may
consider a number of factors, including:

(a)

whether the goods and services were integral to the business of the applicant;

(b)

the applicant’s dependency on the uninterrupted supply of the goods or services;

(c)

the fact that no payments would be made without the consent of the Monitor;

(d)

the Monitor’s support and willingness to work with the applicant to ensure that
payments to suppliers in respect of pre-filing liabilities are minimized;

(e)

whether the applicant had sufficient inventory of the goods on hand to meet their
needs; and

(f)

the effect on the debtor’s ongoing operations and ability to restructure if they were
unable to make pre-filing payments to their critical suppliers.45

52.

These factors were recently applied by Hainey J. in the matter of Re Clover Leaf
Holdings Company, where the debtor company was authorized to pay pre-filing
critical suppliers on the initial application.46 Further, such authorizations were also
recently granted in Alberta in the CCAA proceedings of each of Bellatrix
Exploration Ltd., Delphi Energy Corp. and JMB Crushing Systems Inc. 47

53.

In order to pursue a successful restructuring, the Applicant requires the ongoing
commitment and support of its employees and certain critical suppliers and vendors
(“Critical Suppliers”). The Applicant is therefore seeking authorization from the

43

CCAA, supra s 11.4 [TAB 1].
Canwest 1, supra at paras 41-43 [TAB 9].
45
Re Cinram International Inc, 2012 ONSC 3767 at paras 23-24, 37 and Schedule “C”, para 68 [Cinram] [TAB 15].
46
Re Clover Leaf Holdings Company, 2019 ONSC 6966 at paras 24-27 [Clover Leaf] [TAB 17].
47
Initial Order of the Honourable Justice C.M. Jones, granted October 2, 2019, In the Matter of Bellatrix
Exploration Ltd, Action No. 1901-13767, para 6 [TAB 16]; Delphi Initial Order, supra at para 5 [TAB 12]; JMB
Crushing Initial Order, supra at para 5 [TAB 13].
44
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Court to pay these Critical Suppliers for pre-filing goods and/or services provided
to the Applicant in the ordinary course of its Business.
54.

The contemplated payments are all reasonably necessary to maintain the
Company’s operations on an uninterrupted basis and ensure that there will be no
deterioration in relationships with its Critical Suppliers. 48

55.

While the Initial Order generally stays pre-filing payments and requires suppliers
to continue providing goods and services on a post-filing basis, albeit on potentially
amended payment terms, any disruption by certain suppliers before the Applicant
has an opportunity to return to Court to enforce this provision of the Initial Order,
could have devastating results. The proposed language of the order, granted
previously by this Court in analogous circumstances, protects the Company from
such potential adverse effects on its operations.

56.

Further, any pre-filing payments in respect of suppliers and service providers would
be limited to only those determined to be absolutely necessary by the Applicant, in
consultation with the proposed Monitor, to the ongoing operation and preservation
of the Business or Property. Further, such payments require the prior consent of
the proposed Monitor.

57.

The Applicant therefore submits that it is appropriate and reasonably necessary in
the circumstances for the Court to authorize it to make certain pre-filing payments,
as set forth in the proposed Initial Order.

V.

CONCLUSION
58.

The Applicant urgently requires the protection of the CCAA in order to stabilize its
Business and provide it time to identify and assess potential strategic alternatives
that may be available to maximize the value of the Applicant for all of its
stakeholders.

48

Belot Affidavit, at paras 100-101. See for example Clover Leaf, supra at para 27.
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59.

Accordingly, for the reasons set out above, the Applicant submits that it is necessary
and appropriate in the circumstances to grant the requested relief as set forth in the
proposed Initial Order.
ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS ___ DAY OF
MAY, 2020.
BORDEN LADNER GERVAIS LLP

Per:
Robyn Gurofsky/Jessica L. Cameron
Solicitors for the Applicant
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Most Recently Cited in:9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10, 2020 CSC 10, 2020
CarswellQue 3772, 2020 CarswellQue 3773 | (S.C.C., May 8, 2020)
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s 2.
Currency
2.
2(1)Definitions
In this Act,
"aircraft objects" [Repealed 2012, c. 31, s. 419.]
"bargaining agent" means any trade union that has entered into a collective agreement on behalf of the employees of a
company; ("agent négociateur")
"bond" includes a debenture, debenture stock or other evidences of indebtedness; ("obligation")
"cash-flow statement", in respect of a company, means the statement referred to in paragraph 10(2)(a) indicating the company's
projected cash flow; ("état de l'évolution de l'encaisse")
"claim" means any indebtedness, liability or obligation of any kind that would be a claim provable within the meaning of
section 2 of the Bankruptcy and Insolvency Act; ("réclamation")
"collective agreement", in relation to a debtor company, means a collective agreement within the meaning of the jurisdiction
governing collective bargaining between the debtor company and a bargaining agent; ("convention collective")
"company" means any company, corporation or legal person incorporated by or under an Act of Parliament or of the legislature
of a province, any incorporated company having assets or doing business in Canada, wherever incorporated, and any income
trust, but does not include banks, authorized foreign banks within the meaning of section 2 of the Bank Act, telegraph companies,
insurance companies and companies to which the Trust and Loan Companies Act applies; ("compagnie")
"court" means
(a) in Nova Scotia, British Columbia and Prince Edward Island, the Supreme Court,
(a.1) in Ontario, the Superior Court of Justice,
(b) in Quebec, the Superior Court,
(c) in New Brunswick, Manitoba, Saskatchewan and Alberta, the Court of Queen's Bench, and
(c.1) in Newfoundland and Labrador, the Trial Division of the Supreme Court, and
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(d) in Yukon and the Northwest Territories, the Supreme Court, and in Nunavut, the Nunavut Court of Justice;
("tribunal")
"debtor company" means any company that
(a) is bankrupt or insolvent,
(b) has committed an act of bankruptcy within the meaning of the Bankruptcy and Insolvency Act or is deemed insolvent
within the meaning of the Winding-up and Restructuring Act, whether or not proceedings in respect of thecompany have
been taken under either of those Acts,
(c) has made an authorized assignment or against which a bankruptcy order has been made under the Bankruptcy and
Insolvency Act, or
(d) is in the course of being wound up under the Winding-up and Restructuring Act because the company is insolvent;
("compagnie débitrice")
"director" means, in the case of a company other than an income trust, a person occupying the position of director by
whatever name called and, in the case of an income trust, a person occupying the position of trustee by whatever named called;
("administrateur")
"eligible financial contract" means an agreement of a prescribed kind; ("contrat financier admissible")
"equity claim" means a claim that is in respect of an equity interest, including a claim for, among others,
(a) a dividend or similar payment,
(b) a return of capital,
(c) a redemption or retraction obligation,
(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission, or, in Quebec,
the annulment, of a purchase or sale of an equity interest, or
(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);
("réclamation relative à des capitaux propres")
"equity interest" means
(a) in the case of a company other than an income trust, a share in the company — or a warrant or option or another right
to acquire a share in the company — other than one that is derived from a convertible debt, and
(b) in the case of an income trust, a unit in the income trust — or a warrant or option or another right to acquire a unit in
the income trust — other than one that is derived from a convertible debt;
("intérêt relatif à des capitaux propres")
"financial collateral" means any of the following that is subject to an interest, or in the Province of Quebec a right, that secures
payment or performance of an obligation in respect of an eligible financial contract or that is subject to a title transfer credit
support agreement:
(a) cash or cash equivalents, including negotiable instruments and demand deposits,
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Interpretation
Most Recently Cited in:9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10, 2020 CSC 10, 2020
CarswellQue 3772, 2020 CarswellQue 3773 | (S.C.C., May 8, 2020)
R.S.C. 1985, c. C-36, s. 3

s 3.
Currency
3.
3(1)Application
This Act applies in respect of a debtor company or affiliated debtor companies if the total of claims against the debtor company
or affiliated debtor companies, determined in accordance with section 20, is more than $5,000,000 or any other amount that
is prescribed.
3(2)Affiliated companies
For the purposes of this Act,
(a) companies are affiliated companies if one of them is the subsidiary of the other or both are subsidiaries of the same
company or each of them is controlled by the same person; and
(b) two companies affiliated with the same company at the same time are deemed to be affiliated with each other.
3(3)Company controlled
For the purposes of this Act, a company is controlled by a person or by two or more companies if
(a) securities of the company to which are attached more than fifty per cent of the votes that may be cast to elect directors
of the company are held, other than by way of security only, by or for the benefit of that person or by or for the benefit
of those companies; and
(b) the votes attached to those securities are sufficient, if exercised, to elect a majority of the directors of the company.
3(4)Subsidiary
For the purposes of this Act, a company is a subsidiary of another company if
(a) it is controlled by
(i) that other company,
(ii) that other company and one ore more companies each of which is controlled by that other company, or
(iii) two or more companies each of which is controlled by that other company; or
(b) it is a subsidiary of a company that is a subsidiary of that other company.
Amendment History
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1997, c. 12, s. 121; 2005, c. 47, s. 125
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:6 (March 18, 2020)
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Most Recently Cited in:9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10, 2020 CSC 10, 2020
CarswellQue 3772, 2020 CarswellQue 3773 | (S.C.C., May 8, 2020)
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s 11. General power of court
Currency
11.General power of court
Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made
under this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may, subject
to the restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order that it
considers appropriate in the circumstances.
Amendment History
1992, c. 27, s. 90; 1996, c. 6, s. 167(1)(d); 1997, c. 12, s. 124; 2005, c. 47, s. 128
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:6 (March 18, 2020)

End of Document
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Most Recently Cited in:Quest University Canada (Re) , 2020 BCSC 318, 2020 CarswellBC 568 | (B.C. S.C., Jan
27, 2020)
R.S.C. 1985, c. C-36, s. 11.001

s 11.001 Relief reasonably necessary
Currency
11.001Relief reasonably necessary
An order made under section 11 at the same time as an order made under subsection 11.02(1) or during the period referred to in
an order made under that subsection with respect to an initial application shall be limited to relief that is reasonably necessary
for the continued operations of the debtor company in the ordinary course of business during that period.
Amendment History
2019, c. 29, s. 136
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:6 (March 18, 2020)
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Most Recently Cited in:Quest University Canada (Re) , 2020 BCSC 318, 2020 CarswellBC 568 | (B.C. S.C., Jan
27, 2020)
R.S.C. 1985, c. C-36, s. 11.02

s 11.02
Currency
11.02
11.02(1)Stays, etc. — initial application
A court may, on an initial application in respect of a debtor company, make an order on any terms that it may impose, effective
for the period that the court considers necessary, which period may not be more than 10 days,
(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the company
under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;
(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
company; and
(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the
company.
11.02(2)Stays, etc. — other than initial application
A court may, on an application in respect of a debtor company other than an initial application, make an order, on any terms
that it may impose,
(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings taken
or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);
(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
company; and
(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the
company.
11.02(3)Burden of proof on application
The court shall not make the order unless
(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and
(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted, and is
acting, in good faith and with due diligence.
11.02(4)Restriction
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Orders doing anything referred to in subsection (1) or (2) may only be made under this section.
Amendment History
2005, c. 47, s. 128; 2019, c. 29, s. 137
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:6 (March 18, 2020)
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Most Recently Cited in:Industrial Properties Regina Ltd. v. Midtdal, 2020 SKQB 47, 2020 CarswellSask 93 |
(Sask. Q.B., Feb 25, 2020)
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s 11.03
Currency
11.03
11.03(1)Stays — directors
An order made under section 11.02 may provide that no person may commence or continue any action against a director of the
company on any claim against directors that arose before the commencement of proceedings under this Act and that relates to
obligations of the company if directors are under any law liable in their capacity as directors for the payment of those obligations,
until a compromise or an arrangement in respect of the company, if one is filed, is sanctioned by the court or is refused by
the creditors or the court.
11.03(2)Exception
Subsection (1) does not apply in respect of an action against a director on a guarantee given by the director relating to the
company's obligations or an action seeking injunctive relief against a director in relation to the company.
11.03(3)Persons deemed to be directors
If all of the directors have resigned or have been removed by the shareholders without replacement, any person who manages or
supervises the management of the business and affairs of the company is deemed to be a director for the purposes of this section.
Amendment History
2005, c. 47, s. 128
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:6 (March 18, 2020)
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Most Recently Cited in:Re TOYS "R" US (CANADA) LTD. , 2017 ONSC 5571, 2017 CarswellOnt 14645, 283
A.C.W.S. (3d) 471 | (Ont. S.C.J. [Commercial List], Sep 20, 2017)
R.S.C. 1985, c. C-36, s. 11.4

s 11.4
Currency
11.4
11.4(1)Critical supplier
On application by a debtor company and on notice to the secured creditors who are likely to be affected by the security or
charge, the court may make an order declaring a person to be a critical supplier to the company if the court is satisfied that
the person is a supplier of goods or services to the company and that the goods or services that are supplied are critical to the
company's continued operation.
11.4(2)Obligation to supply
If the court declares a person to be a critical supplier, the court may make an order requiring the person to supply any goods
or services specified by the court to the company on any terms and conditions that are consistent with the supply relationship
or that the court considers appropriate.
11.4(3)Security or charge in favour of critical supplier
If the court makes an order under subsection (2), the court shall, in the order, declare that all or part of the property of the
company is subject to a security or charge in favour of the person declared to be a critical supplier, in an amount equal to the
value of the goods or services supplied under the terms of the order.
11.4(4)Priority
The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.
[Editor's Note: S.C. 2000, c. 30, s. 156(2) provides as follows:
(2) Subsection (1) [which repealed and replaced s. 11.4 of the Act] applies to proceedings commenced under the Act after
September 29, 1997.]
[Editor's Note: S.C. 2001, c. 34, s. 33(2) provides as follows:
(2) Subsection (1) [which repealed and replaced the portion of paragraph 11.4(3)(c) before subparagraph (i) of the Act]
applies to proceedings commenced under the Act after September 29, 1997.]
Amendment History
1997, c. 12, s. 124; 2000, c. 30, s. 156(1); 2001, c. 34, s. 33; 2005, c. 47, s. 128; 2007, c. 36, s. 65
Currency
Federal English Statutes reflect amendments current to May 1, 2020
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Most Recently Cited in:Lydian International Limited (Re) , 2019 ONSC 7473, 2019 CarswellOnt 21645, 314
A.C.W.S. (3d) 12, 75 C.B.R. (6th) 314 | (Ont. S.C.J. [Commercial List], Dec 23, 2019)
R.S.C. 1985, c. C-36, s. 11.51

s 11.51
Currency
11.51
11.51(1)Security or charge relating to director's indemnification
On application by a debtor company and on notice to the secured creditors who are likely to be affected by the security or charge,
the court may make an order declaring that all or part of the property of the company is subject to a security or charge — in an
amount that the court considers appropriate — in favour of any director or officer of the company to indemnify the director or
officer against obligations and liabilities that they may incur as a director or officer of the company after the commencement
of proceedings under this Act.
11.51(2)Priority
The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.
11.51(3)Restriction — indemnification insurance
The court may not make the order if in its opinion the company could obtain adequate indemnification insurance for the director
or officer at a reasonable cost.
11.51(4)Negligence, misconduct or fault
The court shall make an order declaring that the security or charge does not apply in respect of a specific obligation or liability
incurred by a director or officer if in its opinion the obligation or liability was incurred as a result of the director's or officer's
gross negligence or wilful misconduct or, in Quebec, the director's or officer's gross or intentional fault.
Amendment History
2005, c. 47, s. 128; 2007, c. 36, s. 66
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:6 (March 18, 2020)

End of Document

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

1

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11.52

Canada Federal Statutes
Companies' Creditors Arrangement Act
Part II — Jurisdiction of Courts (ss. 9-18.5)
Most Recently Cited in:Lydian International Limited (Re) , 2019 ONSC 7473, 2019 CarswellOnt 21645, 314
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s 11.52
Currency
11.52
11.52(1)Court may order security or charge to cover certain costs
On notice to the secured creditors who are likely to be affected by the security or charge, the court may make an order declaring
that all or part of the property of a debtor company is subject to a security or charge — in an amount that the court considers
appropriate — in respect of the fees and expenses of
(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the monitor in the
performance of the monitor's duties;
(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this Act; and
(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the security or
charge is necessary for their effective participation in proceedings under this Act.
11.52(2)Priority
The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.
Amendment History
2005, c. 47, s. 128; 2007, c. 36, s. 66
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:6 (March 18, 2020)
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s 11.7
Currency
11.7
11.7(1)Court to appoint monitor
When an order is made on the initial application in respect of a debtor company, the court shall at the same time appoint a person
to monitor the business and financial affairs of the company. The person so appointed must be a trustee, within the meaning
of subsection 2(1) of the Bankruptcy and Insolvency Act.
11.7(2)Restrictions on who may be monitor
Except with the permission of the court and on any conditions that the court may impose, no trustee may be appointed as monitor
in relation to a company
(a) if the trustee is or, at any time during the two preceding years, was
(i) a director, an officer or an employee of the company,
(ii) related to the company or to any director or officer of the company, or
(iii) the auditor, accountant or legal counsel, or a partner or an employee of the auditor, accountant or legal counsel,
of the company; or
(b) if the trustee is
(i) the trustee under a trust indenture issued by the company or any person related to the company, or the holder of a
power of attorney under an act constituting a hypothec within the meaning of the Civil Code of Quebec that is granted
by the company or any person related to the company, or
(ii) related to the trustee, or the holder of a power of attorney, referred to in subparagraph (i).
11.7(3)Court may replace monitor
On application by a creditor of the company, the court may, if it considers it appropriate in the circumstances, replace the
monitor by appointing another trustee, within the meaning of subsection 2(1) of the Bankruptcy and Insolvency Act, to monitor
the business and financial affairs of the company.
11.7(4) [Repealed 2005, c. 47, s. 129.]
11.7(5) [Repealed 2005, c. 47, s. 129.]
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Currency
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Part III — General (ss. 18.6-43) [Heading added 2005, c. 47, s. 131.]
Duty of Good Faith [Heading added 2019, c. 29, s. 140.]
Most Recently Cited in:9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10, 2020 CSC 10, 2020
CarswellQue 3772, 2020 CarswellQue 3773 | (S.C.C., May 8, 2020)
R.S.C. 1985, c. C-36, s. 18.6

s 18.6
Currency
18.6
18.6(1)Good faith
Any interested person in any proceedings under this Act shall act in good faith with respect to those proceedings.
18.6(2)Good faith — powers of court
If the court is satisfied that an interested person fails to act in good faith, on application by an interested person, the court may
make any order that it considers appropriate in the circumstances.
Amendment History
2019, c. 29, s. 140
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:6 (March 18, 2020)
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Most Recently Cited in:Bellatrix Exploration Ltd v. BP Canada Energy Group ULC, 2020 ABCA 178, 2020
CarswellAlta 807 | (Alta. C.A., May 1, 2020)
R.S.C. 1985, c. B-3, s. 2

s 2. Definitions
Currency
2.Definitions
In this Act
"affidavit" includes statutory declaration and solemn affirmation; ("affidavit")
"aircraft objects" [Repealed 2012, c. 31, s. 414.]
"application", with respect to a bankruptcy application filed in a court in the Province of Quebec, means a motion; (Version
anglaise seulement)
"assignment" means an assignment filed with the official receiver; ("cession")
"bank" means
(a) every bank and every authorized foreign bank within the meaning of section 2 of the Bank Act,
(b) every other member of the Canadian Payments Association established by the Canadian Payments Act, and
(c) every local cooperative credit society, as defined in subsection 2(1) of the Act referred to in paragraph (b), that is a
member of a central cooperative credit society, as defined in that subsection, that is a member of that Association;
("banque")
"bankrupt" means a person who has made an assignment or against whom a bankruptcy order has been made or the legal
status of that person; ("failli")
"bankruptcy" means the state of being bankrupt or the fact of becoming bankrupt; ("faillite")
"bargaining agent" means any trade union that has entered into a collective agreement on behalf of the employees of a person;
("agent négociateur")
"child" [Repealed 2000, c. 12, s. 8(1).]
"claim provable in bankruptcy,""provable claim" or "claim provable" includes any claim or liability provable in
proceedings under this Act by a creditor; ("réclamation prouvable en matière de faillite" ou "réclamation prouvable")
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(a) its units are listed on a prescribed stock exchange on the date of the initial bankruptcy event, or
(b) the majority of its units are held by a trust whose units are listed on a prescribed stock exchange on the date of the
initial bankruptcy event;
("fiducie de revenu")
"insolvent person" means a person who is not bankrupt and who resides, carries on business or has property in Canada, whose
liabilities to creditors provable as claims under this Act amount to one thousand dollars, and
(a) who is for any reason unable to meet his obligations as they generally become due,
(b) who has ceased paying his current obligations in the ordinary course of business as they generally become due, or
(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted sale under
legal process, would not be sufficient to enable payment of all his obligations, due and accruing due;
("personne insolvable")
"legal counsel" means any person qualified, in accordance with the laws of a province, to give legal advice; ("conseiller
juridique")
"locality of a debtor" means the principal place
(a) where the debtor has carried on business during the year immediately preceding the date of the initial bankruptcy event,
(b) where the debtor has resided during the year immediately preceding the date of the initial bankruptcy event, or
(c) in cases not coming within paragraph (a) or (b), where the greater portion of the property of the debtor is situated;
("localité")
"Minister" means the Minister of Industry; ("ministre")
"net termination value" means the net amount obtained after netting or setting off or compensating the mutual obligations
between the parties to an eligible financial contract in accordance with its provisions; ("valeurs nettes dues à la date de
résiliation")
"official receiver" means an officer appointed under subsection 12(2); ("séquestre officiel")
"person" includes a partnership, an unincorporated association, a corporation, a cooperative society or a cooperative
organization, the successors of a partnership, of an association, of a corporation, of a society or of an organization and the heirs,
executors, liquidators of the succession, administrators or other legal representatives of a person; ("personne")
"prescribed"
(a) in the case of the form of a document that is by this Act to be prescribed and the information to be given therein, means
prescribed by directive issued by the Superintendent under paragraph 5(4)(e), and
(b) in any other case, means prescribed by the General Rules;
("prescrit")
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whose claim is based on, or secured by, a negotiable instrument held as collateral security and on which the debtor is
only indirectly or secondarily liable.
"settlement" [Repealed 2005, c. 47, s. 2(1).]
"shareholder" includes a member of a corporation — and, in the case of an income trust, a holder of a unit in an income trust
— to which this Act applies; ("actionnaire")
"sheriff" [Repealed 2004, c. 25, s. 7(3).]
"special resolution" means a resolution decided by a majority in number and three-fourths in value of the creditors with proven
claims present, personally or by proxy, at a meeting of creditors and voting on the resolution; ("résolution spéciale")
"Superintendent" means the Superintendent of Bankruptcy appointed under subsection 5(1); ("surintendant")
"Superintendent of Financial Institutions" means the Superintendent of Financial Institutions appointed under subsection
5(1) of the Office of the Superintendent of Financial Institutions Act; ("surintendant des institutions financières")
"time of the bankruptcy", in respect of a person, means the time of
(a) the granting of a bankruptcy order against the person,
(b) the filing of an assignment by or in respect of the person, or
(c) the event that causes an assignment by the person to be deemed;
("moment de la faillite")
"title transfer credit support agreement" means an agreement under which an insolvent person or a bankrupt has provided
title to property for the purpose of securing the payment or performance of an obligation of the insolvent person or bankrupt in
respect of an eligible financial contract; ("accord de transfert de titres pour obtention de crédit")
"transfer at undervalue" means a disposition of property or provision of services for which no consideration is received by the
debtor or for which the consideration received by the debtor is conspicuously less than the fair market value of the consideration
given by the debtor; ("opération sous-évaluée")
"trustee" or "licensed trustee" means a person who is licensed or appointed under this Act. ("syndic" ou "syndic autorisé")
R.S.C. 1985, c. 31 (1st Supp.), s. 69; 1992, c. 27, s. 3; 1995, c. 1, s. 62(1)(a); 1997, c. 12, s. 1; 1999, c. 28, s. 146; 1999, c. 31,
s. 17; 2000, c. 12, s. 8; 2001, c. 4, s. 25; 2001, c. 9, s. 572; 2004, c. 25, s. 7(1), (3)-(8), (10); 2005, c. 3, s. 11; 2005, c. 47, s.
2(1), (3)-(5); 2007, c. 29, s. 91; 2007, c. 36, s. 1; 2012, c. 31, s. 414; 2018, c. 10, s. 82
Note:
S.C. 2000, c. 12, s. 8, amended s. 2(1) by repealing the definition of "child", and adding definitions of "common law partner"
and "common law partnership". Pursuant to S.C. 2000, c. 12, s. 21, the amendments apply only to bankruptcies, proposals
and receiverships commenced after the coming into force of S.C. 2000, c. 12, s. 21 on July 31, 2000. Prior to its repeal, the
definition of "child" read as follows:
"child" includes a child born out of marriage;
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:6 (March 18, 2020)
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1 Lydian International Limited ("Lydian International"), Lydian Canada Ventures Corporation ("Lydian Canada") and Lydian
UK Corporation Limited ("Lydian UK", and collectively, the "Applicants") apply for creditor protection and other relief under
the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). The Applicants seek an initial order, substantially
in the form attached to the application record. No party attending on the motion opposed the requested relief.
2 The Applicants are part of a gold exploration and development business in south central Armenia (the "Amulsar Project").
The Amulsar Project is directly owned and operated by Lydian Armenia CJSC ("Lydian Armenia"), a wholly-owned subsidiary
of the Applicants.
3 As set out in the affidavit of Edward A. Sellers sworn December 22, 2019 (the "Sellers Affidavit"), the Applicants have been
experiencing and continue to experience liquidity issues due to blockades of the Amulsar Project and other external factors.
The Sellers Affidavit details such activities and Mr. Sellers deposes that these activities have prevented Lydian Armenia and its
employees, contractors and suppliers from accessing, constructing and ultimately operating the Amulsar Project.
4
Mr. Sellers states that the lack of progress at the Amulsar Project has prevented the Lydian Group (as that term is defined
below) from generating any positive cash flow and has also triggered defaults on certain of the Lydian Group's obligations to
its lenders which, if enforced, the Lydian Group would be unable to satisfy.
5
The Lydian Group has operated under forbearance agreements in respect of these defaults since October 2018, but the
most recent forbearance agreement expired on December 20, 2019.
6 The Applicants contend that they now require immediate protection under the CCAA for the breathing room they require
to pursue remedial steps on a time sensitive basis.
7
The Applicants intend to continue discussions with their lenders and other stakeholders, including the Government of
Armenia ("GOA"). The Applicants also intend to continue evaluating potential financing and/or sale options, all with a view
to achieving a viable path forward.
The Applicants
8 Lydian International is a corporation continued under the laws of the Bailiwick of Jersey, Channel Islands, from the Province
of Alberta pursuant to the Companies (Jersey) Law 1991. Lydian International was originally incorporated under the Business
Corporations Act, R.S.A. 2000, c. B-9 (Alberta) on February 14, 2006 as "Dawson Creek Capital Corp.", and subsequently
became Lydian International on December 12, 2007.
9 Lydian International's registered office is located in Jersey. On June 12, 2019, Lydian International shareholders approved its
continuance under the Canada Business Corporations Act, R.S.C., 1985, c. C-44, but this continuance has yet to be implemented.
10 Lydian International has two types of securities listed on the Toronto Stock exchange: (1) ordinary shares and (2) warrants
that expired in 2017.
11
Lydian Canada is a direct, wholly owned subsidiary of Lydian International. Lydian Canada is incorporated under the
Business Corporations Act, S.B.C. 2002, c. 57 (British Columbia) and has a registered head office in Toronto. Its registered
and records office is located in British Columbia.
12
Lydian UK is a corporation incorporated in the United Kingdom and is a direct, wholly-owned subsidiary of Lydian
Canada with a head office located in the United Kingdom. Lydian UK has no material assets in the UK.
13

Lydian International and Lydian UK have assets in Canada in the form of deposits with the Bank of Nova Scotia in Toronto.

14 The Applicants are part of a corporate group (the "Lydian Group") with a number of other subsidiaries ultimately owned by
Lydian International. Other than the Applicants, certain of the Lydian Group's subsidiaries are Lydian U.S. Corporation ("Lydian
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US"), Lydian International Holdings Limited ("Lydian Holdings"), Lydian Resources Armenia Limited ("Lydian Resources")
and Lydian Armenia, a corporation incorporated under the laws of the Republic of Armenia. Together, Lydian U.S., Lydian
Holdings, Lydian Resources and Lydian Armenia are the "Non-Applicant" parties.
15
The Applicants submit that due to the complete integration of the business and operations of the Lydian Group, an
extension of the stay of proceedings over the Non-Applicant parties is appropriate.
16
The Applicants contend that the Lydian Group is highly integrated and its business and affairs are directed primarily
out of Canada. Substantially all of its strategic business affairs, including key decision-making, are conducted in Toronto and
Vancouver.
17
Further, all the Applicants and Non-Applicant Parties are borrowers or guarantors of the Lydian Group's secured
indebtedness. The Lydian Group's loan agreements are governed primarily by the laws of Ontario.
18

Finally, the Lydian Group's forbearance and restructuring efforts have been directed out of Toronto.

19
The Lydian Group is focused on constructing the Amulsar Project, its wholly-owned development stage gold mine in
Armenia. The Amulsar Project was funded by a combination of equity and debt capital and stream financing. The debt and
stream financing arrangements are secured over substantially all the assets of Lydian Armenia and Lydian International in the
shares of various groups of the Lydian Group.
20

The Applicants contend that time is of the essence given the Applicants' minimal cash position and negative cash flow.

Issues
21

The issues for consideration are whether:
(a) the Applicants meet the criteria for protection under the CCAA;
(b) the CCAA stay should be extended to the Non-Applicant Parties;
(c) the proposed monitor, Alvarez & Marsal Canada Inc. ("A&M") should be appointed as monitor;
(d) Ontario is the appropriate venue for this proceeding;
(e) this court should issue a letter of request of the Royal Court of Jersey;
(f) this Court should exercise its discretion to grant the Administration Charge and the D & O Charge (as defined below);
and
(g) it is appropriate to grant a stay extension immediately following the issuance of the Initial Order.

Law and Analysis
22
Pursuant to section 11.02(1) of the CCAA, a court may make an order staying all proceedings in respect of a debtor
company for a period of not more than 10 days, provided that the court is satisfied that circumstances exist to make the order
appropriate.
23
Section 11.02(1) of the CCAA was recently amended and the maximum stay period permitted in an initial application
was reduced from 30 days to 10 days. Section 11.001 which came into force at the same time as the amendment to s. 11.02(1),
limits initial orders to "ordinary course" relief.
24

Section 11.001 provides:
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11.001 An order made under section 11 at the same time as an order made under subsection 11.02(1) or during the period
referred to in an order made under that subsection with respect to an initial application shall be limited to relief that is
reasonably necessary for the continued operations of the debtor company in the ordinary course of business during that
period.
25
The News Release issued by Innovation, Science and Economic Development Canada specifically states that these
amendments "limit the decisions that can be taken at the outset of a CCAA proceeding to measures necessary to avoid the
immediate liquidation of an insolvent company, thereby improving participation of all players."
26
In my view, the intent of s. 11.001 is clear. Absent exceptional circumstances, the relief to be granted in the initial
hearing "shall be limited to relief that is reasonably necessary for the continued operations of the debtor company in the ordinary
course of business during that period". The period being no more than 10 days, and whenever possible, the status quo should
be maintained during that period.
27

Following the granting of the initial order, a number of developments can occur, including:
(a) notification to all stakeholders of the CCAA application;
(b) stabilization of the operation of debtor companies;
(c) ongoing negotiations with key stakeholders who were consulted prior to the CCAA filing;
(d) commencement of negotiations with stakeholders who were not consulted prior to the CCAA filing;
(e) negotiations of DIP facilities and DIP Charges;
(f) negotiations of Administration Charges;
(g) negotiation of Key Employee Incentives Programs;
(h) negotiation of Key Employee Retention Programs;
(i) consultation with regulators;
(j) consultation with tax authorities;
(k) consideration as to whether representative counsel is required; and
(l) consultation and negotiation with key suppliers.

28

This list is not intended to be exhaustive. It is merely illustrative of the many issues that can arise in a CCAA proceeding.

29
Prior to the recent amendments, it was not uncommon for an initial order to include provisions that would affect some
or all of the aforementioned issues and parties. The previous s. 11.02 provided that the initial stay period could be for a period
of up to 30 days. After the initial stay, a "comeback" hearing was scheduled and, in theory, parties could request that certain
provisions addressed in the initial order could be reconsidered.
30 The practice of granting wide-sweeping relief at the initial hearing must be altered in light of the recent amendments. The
intent of the amendments is to limit the relief granted on the first day. The ensuing 10-day period allows for a stabilization of
operations and a negotiating window, followed by a comeback hearing where the request for expanded relief can be considered,
on proper notice to all affected parties.
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31 In my view, this is consistent with the objectives of the amendments which include the requirement for "participants in an
insolvency proceeding to act in good faith" and "improving participation of all players". It may also result in more meaningful
comeback hearings.
32
It is against this backdrop that the requested relief at the initial hearing should be scrutinized so as to ensure that it is
restricted to what is reasonably necessary for the continued operations of the debtor company during the initial stay period.
33

For the reasons that follow, I conclude that it is appropriate to grant a s. 11.02 order in respect of the Applicants.

34

I am satisfied that Lydian Canada meets the CCAA definition of "company" and is eligible for CCAA protection.

35 I have also considered whether the foreign incorporated companies are "companies" pursuant to the CCAA. Such entities
must satisfy the disjunctive test of being an "incorporated company" either "having assets or doing business in Canada".
36 In Cinram International Inc., Re, 2012 ONSC 3767, 91 C.B.R. (5th) 46 (Ont. S.C.J. [Commercial List]), I stated that the
threshold for having assets in Canada is low and that holding funds in a Canadian bank account brings a foreign corporation
within the definition of "company" under the CCAA.
37 In this case, both Lydian International and Lydian UK meet the definition of "company" because both corporations have
assets in and do business in Canada.
38 In my view the Applicants are each "debtor companies" under the CCAA. The Applicants are insolvent and have liabilities
in excess of $5 million. I am satisfied that the Applicants are eligible for CCAA protection.
39
The Applicants seek to extend the stay to Lydian Armenia, Lydian Holdings, Lydian Resources Armenia Limited and
Lydian US. I am satisfied that, in the circumstances, it is appropriate to grant an order that extends the stay to the Non-Applicant
Parties. The stay is intended to stabilize operations in the Lydian Group. This finding is consistent with CCAA jurisprudence:
see e.g., Sino-Forest Corp., Re, 2012 ONSC 2063 (Ont. S.C.J. [Commercial List]), at paras. 5, 18, and 31; Canwest Global
Communications Corp., Re (2009), 59 C.B.R. (5th) 72 (Ont. S.C.J. [Commercial List]); and Target Canada Co., Re, 2015 ONSC
303, 22 C.B.R. (6th) 323 (Ont. S.C.J.), at paras. 49-50.
40

I am also satisfied that is appropriate to appoint A & M as monitor pursuant to the provisions of s. 11.7 of the CCAA.

41
With respect to whether Ontario is the appropriate venue for this proceeding, Lydian Canada's registered head office is
located in Toronto and its registered and records offices are located in Vancouver. In my view, Ontario has jurisdiction over
Lydian Canada. The registered head offices for Lydian International and Lydian UK are in Jersey and the UK respectively,
however, both entities have assets in Ontario, those being funds on deposit with the Bank of Nova Scotia in Toronto. Further, it
seems to me that both Lydian International and Lydian UK have a strong nexus to Ontario and accordingly I am satisfied that
Ontario is the appropriate jurisdiction to hear this application.
42 I am also satisfied that, in these circumstances, it is appropriate for this court to issue to the Royal Court of Jersey a letter
of request as referenced in the application record.
Administration Charge
43 The Applicants seek a charge on their assets in the maximum amount of US $350,000 to secure the fees and disbursements
incurred in connection with services rendered by counsel to the Applicants, A & M and A & M's counsel, in respect of the
CCAA proceedings (the "Administration Charge").
44

Section 11.52 of the CCAA provides the ability for the court to grant the Administration Charge.
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45
The recently enacted s. 11.001 of the CCAA limits the requested relief on this motion, including the Administration
Charge, to what is reasonably necessary for the continued operation of the Applicants during the Initial Stay Period. The Sellers
Affidavit outlines the complex issues facing the Applicants.
46 In Canwest Publishing Inc. / Publications Canwest Inc., Re, 2010 ONSC 222, 63 C.B.R. (5th) 115 (Ont. S.C.J. [Commercial
List]), Pepall J. (as she then was) identified six non-exhaustive factors that the court may consider in addition to s. 11.52 of the
CCAA when determining whether to grant an administration charge. These factors include:
(a) the size and complexity of business being restructured;
(b) the proposed role of the beneficiaries of the charge;
(c) whether there is an unwarranted duplication of roles;
(d) whether the quantum of the proposed charge appears to be fair and reasonable;
(e) the position of the secured creditors likely to be affected by the charge; and
(f) the position of the monitor.
47 It seems to me that the proposed restructuring will require extensive input from the professional advisors and there is an
immediate need for such advice. The requested relief is supported by A & M.
48
I am satisfied that the Administration Charge in the limited amount of US $350,000 is appropriate in the circumstances
and is reasonably necessary for the continued operation of the business at this time.
D & O Charge
49 The Applicants also seek a charge over the property in favour of their former and current directors in the limited amount
of $200,000 (the "D & O Charge").
50
The Applicants maintain Directors' and Officers' liability insurance (the "D & O Insurance") which provides a total of
$10 million in coverage.
51

The D & O Insurance is set to expire on December 31, 2019.

52
Section 11.51 of the CCAA provides the court with the express statutory jurisdiction to grant the D & O charge in an
amount the court considers appropriate, provided notice is given to the secured creditors who are likely to be affected.
53
In Jaguar Mining Inc., Re, 2014 ONSC 494, 12 C.B.R. (6th) 290 (Ont. S.C.J. [Commercial List]), I set out a number of
factors to be considered in determining whether to grant a directors' and officers' charge:
(a) whether notice has been given to the secured creditors likely to be affected by the charge;
(b) whether the amount is appropriate;
(c) whether the Applicant could obtain adequate indemnification insurance for the director at a reasonable cost; and
(d) whether the charge applies in respect of any obligation incurred by a director or officer as a result of the directors' or
officers' gross negligence or willful misconduct.
54
Having reviewed the Sellers Affidavit, it seems to me that the granting of the D & O charge is necessary in the
circumstances. In arriving at this conclusion, I have also taken into account that the D & O Insurance will lapse shortly; having
directors involved in the process is desirable; that the secured creditors likely to be affected do not object; and that A & M
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has advised that it is supportive of the D & O Charge. Further, the requested amount is one that I consider to be reasonably
necessary for the continued operation of the Applicants.
Extension of the Stay of Proceedings
55
The Applicants have requested that, if the initial order is granted, I should immediately entertain and grant an order
extending the Stay Period until and including January 17, 2020 which will provide the Applicants and all stakeholders with
enough time to adequately prepare for a comeback hearing.
56 The Applicants submit that I am authorized to grant a stay extension immediately after granting the initial order because
section 11.02(2) of the CCAA does not provide a minimum waiting time before an applicant can seek a stay extension. The
Applicants reference recent decisions where courts have scheduled hearings within two or three days after the granting of an
initial order. Reference is made to Clover Leaf Holdings Company, Re, 2019 ONSC 6966 (Ont. S.C.J. [Commercial List]) and
Re Wayland group Corp. et al. (2 December 2019), Toronto CV-19-00632079-00CL. In Clover Leaf, the stay extension for 36
days and additional relief including authorization for DIP financing was granted three days after the initial order and in Wayland,
the stay extension was granted two days after the initial order.
57
I acknowledge that, in this case, it may be challenging for the Applicants to return to court at or near the end of the 10day initial stay period due to the year-end holidays. I also acknowledge that the offices of many of the parties involved in these
proceedings may not be open during the holidays.
58
However, the statutory maximum 10-day stay as referenced in s. 11.02(1) expires on January 2, 2020 and the courts
are open on that day.
59 As noted above, absent exceptional circumstances, I do not believe that it is desirable to entertain motions for supplementary
relief in the period immediately following the granting of an initial order.
60
It could very well be that circumstances existed in both Clover Leaf and Wayland that justified the stay extension and
the ancillary relief being granted shortly after the initial order.
61 However, in this case, I have not been persuaded on the evidence that it is necessary for the stay extension to be addressed
prior to January 2, 2020 and I decline to do so.
Disposition
62
The initial order is granted with a Stay Period in effect until January 2, 2020. In view of the holiday schedules of many
parties, the following procedures are put in place. The Applicants can file a motion returnable on January 2, 2020, requesting
that the stay be extended to January 23, 2020. Any party that wishes to oppose the extension of the stay to January 23, 2020 is
required to notify the Applicant, A & M and the Commercial List Office of their intention to do so no later than 2:00 p.m. on
December 30, 2019. In the event that the requested stay extension is unopposed, there will be no need for counsel to attend on
the return of the motion. I will consider the motion based on the materials filed.
63
If any objections are received by 2:00 p.m. on December 30, 2019, the hearing on January 2, 2020 will address the
opposed extension request. Any further relief will be considered at the Comeback Motion on January 23, 2020.
Application granted.

End of Document
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-2UPON the application of DELPHI ENERGY CORP. and DELPHI ENERGY
(ALBERTA) LIMITED (the “Applicants”); AND UPON having read the Application filed by
the Applicants on April 22, 2020, the Affidavit of David J. Reid, sworn April 8, 2020 (the “Initial
Reid Affidavit”), the Supplemental Affidavit of David J. Reid, sworn April 14, 2020, and the
Second Affidavit of David J. Reid, sworn April 22, 2020 (the “Second Reid Affidavit”); AND
UPON reading the First Report of PricewaterhouseCoopers Inc. in its capacity as Monitor of the
Applicants (the “Monitor”); AND UPON reviewing the Affidavit of Service of Elena Pratt, sworn
April_____, 2020; AND UPON being advised that secured creditors who are likely to be affected
by the charges created herein have been provided with notice of this Application; AND UPON
hearing from counsel for the Applicants, the Monitor, the First Lien Lenders (as defined below)
and Luminus (as defined below); AND UPON reviewing the initial order granted in the within
proceedings pursuant to the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”) by
the Honourable Madam Justice K.M. Horner on April 14, 2020 (the “Initial Order”); IT IS
HEREBY ORDERED AND DECLARED THAT:
SERVICE
1.

The time for service of the notice of application for this order (the “Order”) is hereby

abridged and deemed good and sufficient and this application is properly returnable today.
APPLICATION
2.

The Applicants are companies to which the Companies’ Creditors Arrangement Act of

Canada (the “CCAA”) applies. For greater certainty, Delphi Energy Partnership (the
“Partnership”) shall enjoy the benefits and the protections provided herein and shall be subject
to the restrictions as hereinafter set out.

(Unless otherwise specified, wherever the term

“Applicants” is used in this Order it shall be deemed to include the Partnership.)
PLAN OF ARRANGEMENT
3.

The Applicants shall have the authority to file and may, subject to further order of this

Court, file with this Court a plan of compromise or arrangement (the “Plan”).
POSSESSION OF PROPERTY AND OPERATIONS
4.

The Applicants shall:

-3(a)

remain in possession and control of their current and future assets, undertakings
and properties of every nature and kind whatsoever, and wherever situate including
all proceeds thereof (the “Property”);

(b)

subject to further order of this Court, continue to carry on business in a manner
consistent with the preservation of their business (the “Business”) and Property;

(c)

be authorized and empowered to continue to retain and employ the employees,
consultants, agents, experts, accountants, counsel and such other persons
(collectively, “Assistants”) currently retained or employed by them, with liberty to
retain such further Assistants as they deem reasonably necessary or desirable in the
ordinary course of business or for the carrying out of the terms of this Order; and

(d)

be entitled to continue to utilize the central cash management system currently in
place as described in the Initial Reid Affidavit or replace it with another
substantially similar central cash management system (the “Cash Management
System”) and that any present or future bank providing the Cash Management
System shall not be under any obligation whatsoever to inquire into the propriety,
validity or legality of any transfer, payment, collection or other action taken under
the Cash Management System, or as to the use or application by the Applicants of
funds transferred, paid, collected or otherwise dealt with in the Cash Management
System, shall be entitled to provide the Cash Management System without any
liability in respect thereof to any Person (as hereinafter defined) other than the
Applicants, pursuant to the terms of the documentation applicable to the Cash
Management System, and shall be, in its capacity as provider of the Cash
Management System, an unaffected creditor under the Plan with regard to any
claims or expenses it may suffer or incur in connection with the provision of the
Cash Management System.

5.

To the extent permitted by law, the Applicants shall be entitled but not required to make

the following advances or payments of the following expenses, incurred prior to or after the Initial
Order:

-4(a)

all outstanding and future wages, salaries, employee and pension benefits, vacation
pay and expenses payable on or after the date of the Initial Order, in each case
incurred in the ordinary course of business and consistent with existing
compensation policies and arrangements;

(b)

the reasonable fees and disbursements of any Assistants retained or employed by
the Applicants in respect of these proceedings, at their standard rates and charges,
including for periods prior to the date of the Initial Order; and

(c)

with the consent of the Monitor, obligations owing for goods and services supplied
to the Applicants prior to the date of the Initial Order if, in the opinion of the
Applicants, and after consultation with the Monitor, the supplier or vendor of such
goods or services is necessary for the operation or preservation of the Business or
the Property.

6.

Except as otherwise provided to the contrary herein, the Applicants shall be entitled but

not required to pay all reasonable expenses incurred by the Applicants in carrying on the Business
in the ordinary course after the Initial Order, and in carrying out the provisions of this Order, which
expenses shall include, without limitation:
(a)

all expenses and capital expenditures reasonably necessary for the preservation of
the Property or the Business including, without limitation, payments on account of
insurance (including directors and officers insurance), maintenance and security
services; and

(b)

payment for goods or services actually supplied to the Applicants following the
date of the Initial Order.

7.

The Applicants shall remit, in accordance with legal requirements, or pay:
(a)

any statutory deemed trust amounts in favour of the Crown in Right of Canada or
of any Province thereof or any other taxation authority that are required to be
deducted from employees’ wages, including, without limitation, amounts in respect
of:
(i)

employment insurance,

-5(ii)

Canada Pension Plan, and

(iii)

income taxes,

but only where such statutory deemed trust amounts arise after the date of the Initial
Order, or are not required to be remitted until after the date of the Initial Order,
unless otherwise ordered by the Court;
(b)

all goods and services or other applicable sales taxes (collectively, “Sales Taxes”)
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or
collected after the date of the Initial Order, or where such Sales Taxes were accrued
or collected prior to the date of the Initial Order but not required to be remitted until
on or after the date of the Initial Order; and

(c)

any amount payable to the Crown in Right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and that are attributable to or in respect of the carrying on of the Business
by the Applicants.

8.

Until such time as a real property lease is disclaimed or resiliated in accordance with the

CCAA, the Applicants may pay all amounts constituting rent or payable as rent under real property
leases (including, for greater certainty, common area maintenance charges, utilities and realty taxes
and any other amounts payable as rent to the landlord under the lease) based on the terms of
existing lease arrangements or as otherwise may be negotiated by the Applicants from time to time
for the period commencing from and including the date of the Initial Order (“Rent”), but shall not
pay any rent in arrears.
9.

Except as specifically permitted in this Order, the Applicants are hereby directed, until

further order of this Court:
(a)

to make no payments of principal, interest thereon or otherwise on account of:

-6(i)

amounts owing by the Applicants as of the date of the Initial Order or
otherwise becoming due and owing during these CCAA proceedings
pursuant to the Credit Agreement between Delphi Corp. and a syndicate of
lenders (the “First Lien Lenders”), dated January 12, 2017, as amended
(“First Lien Credit Agreement”), or the Amended and Restated Trust
Indenture, dated November 26, 2019 (the “2023 Indenture”), between
Delphi Corp. and Computershare Trust Company of Canada (the
“Trustee”), among others; and

(ii)

amounts owing by the Applicants to any of their other creditors as of the
date of the Initial Order;

(b)

to grant no security interests, trust, liens, charges or encumbrances upon or in
respect of any of their Property; and

(c)

not to grant credit or incur liabilities except in the ordinary course of the Business.

RESTRUCTURING
10.

The Applicants shall, subject to such requirements as are imposed by the CCAA have the

right to:
(a)

permanently or temporarily cease, downsize or shut down any portion of their
business or operations and to dispose of redundant or non-material assets not
exceeding $1 million in any one transaction or $3 million in the aggregate, provided
that any sale that is either (i) in excess of the above thresholds, or (ii) in favour of
a person related to the Applicants (within the meaning of section 36(5) of the
CCAA), shall require authorization by this Court in accordance with section 36 of
the CCAA;

(b)

terminate the employment of such of its employees or temporarily lay off such of
its employees as it deems appropriate on such terms as may be agreed upon between
the Applicants and such employee, or failing such agreement, to deal with the
consequences thereof in the Plan;

-7(c)

disclaim or resiliate, in whole or in part, with the prior consent of the Monitor (as
defined below) or further Order of the Court, their arrangements or agreements of
any nature whatsoever with whomsoever, whether oral or written, as the Applicants
deem appropriate, in accordance with section 32 of the CCAA; and

(d)

pursue all avenues of refinancing of its Business or Property, in whole or part,
subject to prior approval of this Court being obtained before any material
refinancing,

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the
Business (the “Restructuring”).
11.

The Applicants shall provide each of the relevant landlords with notice of the Applicants’

intention to remove any fixtures from any leased premises at least seven (7) days prior to the date
of the intended removal. The relevant landlord shall be entitled to have a representative present in
the leased premises to observe such removal. If the landlord disputes the Applicants’ entitlement
to remove any such fixture under the provisions of the lease, such fixture shall remain on the
premises and shall be dealt with as agreed between any applicable secured creditors, such landlord
and the Applicants, or by further order of this Court upon application by the Applicants on at least
two (2) days’ notice to such landlord and any such secured creditors. If the Applicants disclaim or
resiliate the lease governing such leased premises in accordance with section 32 of the CCAA, it
shall not be required to pay Rent under such lease pending resolution of any such dispute other
than Rent payable for the notice period provided for in section 32(5) of the CCAA, and the
disclaimer or resiliation of the lease shall be without prejudice to the Applicants’ claim to the
fixtures in dispute.
12.

If a notice of disclaimer or resiliation is delivered pursuant to section 32 of the CCAA,

then:
(a)

during the notice period prior to the effective time of the disclaimer or resiliation,
the landlord may show the affected leased premises to prospective tenants during
normal business hours, on giving the Applicants and the Monitor 24 hours’ prior
written notice; and

-8(b)

at the effective time of the disclaimer or resiliation, the relevant landlord shall be
entitled to take possession of any such leased premises without waiver of or
prejudice to any claims or rights such landlord may have against the Applicants in
respect of such lease or leased premises and such landlord shall be entitled to notify
the Applicants of the basis on which it is taking possession and to gain possession
of and re-lease such leased premises to any third party or parties on such terms as
such landlord considers advisable, provided that nothing herein shall relieve such
landlord of its obligation to mitigate any damages claimed in connection therewith.

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY
13.

Until and including May 8, 2020, or such later date as this Court may order (the “Stay

Period”), no proceeding or enforcement process in any court (each, a “Proceeding”) shall be
commenced or continued against or in respect of the Applicants or the Monitor, or affecting the
Business or the Property, except with leave of this Court, and any and all Proceedings currently
under way against or in respect of the Applicants or affecting the Business or the Property are
hereby stayed and suspended pending further order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES
14.

During the Stay Period, all rights and remedies of any individual, firm, corporation,

governmental body or agency, or any other entities (all of the foregoing, collectively being
“Persons” and each being a “Person”), whether judicial or extra-judicial, statutory or nonstatutory against or in respect of the Applicants or the Monitor, or affecting the Business or the
Property, are hereby stayed and suspended and shall not be commenced, proceeded with or
continued except with leave of this Court, provided that nothing in this Order shall:
(a)

empower the Applicants to carry on any business that the Applicants are not
lawfully entitled to carry on;

(b)

affect such investigations, actions, suits or proceedings by a regulatory body as are
permitted by section 11.1 of the CCAA;

(c)

prevent the filing of any registration to preserve or perfect a security interest;

(d)

prevent the registration of a claim for lien; or

-9(e)

exempt the Applicants from compliance with statutory or regulatory provisions
relating to health, safety or the environment.

15.

Nothing in this Order shall prevent any party from taking an action against the Applicants,

or any of them, where such an action must be taken in order to comply with statutory time
limitations in order to preserve their rights at law, provided that no further steps shall be taken by
such party except in accordance with the other provisions of this Order, and notice in writing of
such action be given to the Monitor at the first available opportunity.
NO INTERFERENCE WITH RIGHTS
16.

During the Stay Period, no person shall accelerate, suspend, discontinue, fail to honour,

alter, interfere with, repudiate, terminate or cease to perform any right, renewal right, contract,
agreement, licence or permit in favour of or held by the Applicants, except with the written consent
of the Applicants and the Monitor, or leave of this Court.
CONTINUATION OF SERVICES
17.

During the Stay Period, all persons having:
(a)

statutory or regulatory mandates for the supply of goods and/or services; or

(b)

oral or written agreements or arrangements with the Applicants (or any of them),
including without limitation all computer software, communication and other data
services, centralized banking services, payroll services, insurance, transportation,
services, utility or other services to the Business or the Applicants

are hereby restrained until further order of this Court from discontinuing, altering,
interfering with, suspending or terminating the supply of such goods or services as may be
required by the Applicants or exercising any other remedy provided under such agreements
or arrangements. The Applicants shall be entitled to the continued use of their current
premises, telephone numbers, facsimile numbers, internet addresses and domain names,
provided in each case that the usual prices or charges for all such goods or services received
after the date of this Order are paid by the Applicants in accordance with the payment
practices of the Applicants, or such other practices as may be agreed upon by the supplier

- 10 or service provider and each of the Applicants and the Monitor, or as may be ordered by
this Court.
NON-DEROGATION OF RIGHTS
18.

Nothing in this Order has the effect of prohibiting a person from requiring immediate

payment for goods, services, use of leased or licensed property or other valuable consideration
provided on or after the date of this Order, nor shall any person be under any obligation on or after
the date of this Order to advance or re-advance any monies or otherwise extend any credit to the
Applicants.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS
19.

During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA and

paragraph 15 of this Order, no Proceeding may be commenced or continued against any of the
former, current or future directors or officers of any of the Applicants with respect to any claim
against the directors or officers that arose before the date of the Initial Order and that relates to any
obligations of the Applicants whereby the directors or officers are alleged under any law to be
liable in their capacity as directors or officers for the payment or performance of such obligations,
until a compromise or arrangement in respect of the Applicants, if one is filed, is sanctioned by
this Court or is refused by the creditors of the Applicants or this Court.
DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE
20.

The Applicants shall indemnify its directors and officers against obligations and liabilities

that they may incur as directors and/or officers of the Applicants after the commencement of the
within proceedings except to the extent that, with respect to any officer or director, the obligation
was incurred as a result of the director’s or officer’s gross negligence or wilful misconduct.
21.

The directors and officers of the Applicants shall be entitled to the benefit of and are hereby

granted a charge (the “Directors’ Charge”) on the Property, which charge shall not exceed an
aggregate amount of $600,000, as security for the indemnity provided in paragraph 20 of this
Order. The Directors’ Charge shall have the priority set out in paragraph 31 herein.
22.

Notwithstanding any language in any applicable insurance policy to the contrary:

- 11 (a)

no insurer shall be entitled to be subrogated to or claim the benefit of the Directors’
Charge; and

(b)

the Applicants’ directors and officers shall only be entitled to the benefit of the
Directors’ Charge to the extent that they do not have coverage under any directors’
and officers’ insurance policy, or to the extent that such coverage is insufficient to
pay amounts indemnified in accordance with paragraph 20 of this Order.

APPOINTMENT OF MONITOR
23.

PricewaterhouseCoopers Inc. is hereby appointed pursuant to the CCAA as the Monitor,

an officer of this Court, to monitor the Property, Business, and financial affairs of the Applicants
with the powers and obligations set out in the CCAA or set forth herein and that the Applicants
and their shareholders, officers, directors, and Assistants shall advise the Monitor of all material
steps taken by the Applicants pursuant to this Order, and shall co-operate fully with the Monitor
in the exercise of their powers and discharge of its obligations and provide the Monitor with the
assistance that is necessary to enable the Monitor to adequately carry out the Monitor’s functions.
24.

The Monitor, in addition to its prescribed rights and obligations under the CCAA, is hereby

directed and empowered to:
(a)

monitor the Applicants’ receipts and disbursements, Business and dealings with the
Property;

(b)

report to this Court at such times and intervals as the Monitor may deem appropriate
with respect to matters relating to the Property, the Business, and such other matters
as may be relevant to the proceedings herein and immediately report to the Court if
in the opinion of the Monitor there is a material adverse change in the financial
circumstances of the Applicants or any of them;

(c)

advise the Applicants in their development of the Plan and any amendments to the
Plan;

(d)

assist the Applicants, to the extent required by the Applicants, with the holding and
administering of creditors’ or shareholders’ meetings for voting on the Plan;

- 12 (e)

have full and complete access to the Property, including the premises, books,
records, data, including data in electronic form and other financial documents of
the Applicants to the extent that is necessary to adequately assess the Property,
Business, and financial affairs of the Applicants or to perform its duties arising
under this Order;

(f)

be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and
performance of its obligations under this Order;

(g)

hold funds in trust or in escrow, to the extent required, to facilitate settlements
between the Applicants and any other Person; and

(h)

perform such other duties as are required by this Order or by this Court from time
to time.

25.

The Monitor shall not take possession of the Property and shall take no part whatsoever in

the management or supervision of the management of the Business and shall not, by fulfilling its
obligations hereunder, or by inadvertence in relation to the due exercise of powers or performance
of duties under this Order, be deemed to have taken or maintain possession or control of the
Business or Property, or any part thereof. Nothing in this Order shall require the Monitor to occupy
or to take control, care, charge, possession or management of any of the Property that might be
environmentally contaminated, or might cause or contribute to a spill, discharge, release or deposit
of a substance contrary to any federal, provincial or other law respecting the protection,
conservation, enhancement, remediation or rehabilitation of the environment or relating to the
disposal or waste or other contamination, provided however that this Order does not exempt the
Monitor from any duty to report or make disclosure imposed by applicable environmental
legislation or regulation. The Monitor shall not, as a result of this Order or anything done in
pursuance of the Monitor’s duties and powers under this Order be deemed to be in possession of
any of the Property within the meaning of any federal or provincial environmental legislation.
26.

The Monitor shall provide any creditor of the Applicants with information provided by the

Applicants in response to reasonable requests for information made in writing by such creditor
addressed to the Monitor. The Monitor shall not have any responsibility or liability with respect to

- 13 the information disseminated by it pursuant to this paragraph. In the case of information that the
Monitor has been advised by the Applicants is confidential, the Monitor shall not provide such
information to creditors unless otherwise directed by this Court or on such terms as the Monitor
and the Applicants may agree.
27.

In addition to the rights and protections afforded the Monitor under the CCAA or as an

Officer of this Court, the Monitor shall incur no liability or obligation as a result of its appointment
or the carrying out of the provisions of this Order, save and except for any gross negligence or
wilful misconduct on its part. Nothing in this Order shall derogate from the protections afforded
the Monitor by the CCAA or any applicable legislation.
28.

The Monitor, counsel to the Monitor, counsel to the Applicants, counsel to Luminus

Managements, LLC and its affiliates (together, “Luminus”), and both counsel and the financial
advisor to the First Lien Lenders shall be paid their reasonable fees and disbursements (including
any pre-filing fees and disbursements related to these CCAA proceedings and/or negotiation and
preparation of the Luminus bridge loan promissory note and supporting documentation), in each
case at their standard rates and charges, by the Applicants as part of the costs of these proceedings.
The Applicants are hereby authorized and directed to pay the accounts of the Monitor, counsel for
the Monitor, counsel for the Applicants, counsel for Luminus, and both counsel and the financial
advisor to the First Lien Lenders on a monthly basis and, in addition, the Applicants are hereby
authorized to pay to the Monitor, counsel to the Monitor, counsel to the Applicants, and counsel
to Luminus retainers in the respective amounts of $250,000 (counsel to the Applicants), $75,000
(counsel to the Monitor), $100,000 (Monitor), and $150,000 (counsel to Luminus) to be held by
them as security for payment of their respective fees and disbursements outstanding from time to
time.
29.

The Monitor and its legal counsel shall pass their accounts from time to time.

30.

The Monitor, counsel to the Monitor, and counsel to the Applicants, as security for the

professional fees and disbursements incurred both before and after the granting of the Initial Order,
shall be entitled to the benefits of and are hereby granted a charge (the “Administration Charge”)
on the Property, which charge shall not exceed an aggregate amount of $500,000, as security for
their professional fees and disbursements incurred at the normal rates and charges of the Monitor

- 14 and such counsel, both before and after the making of the Initial Order in respect of these
proceedings. The Administration Charge shall have the priority set out in paragraph 31 herein.
VALIDITY AND PRIORITY OF CHARGES
31.

The priorities of the Administration Charge and the Directors’ Charge, as between them,

shall be as follows:

32.

(a)

First – Administration Charge (to the maximum amount of $500,000); and

(b)

Second – Directors’ Charge (to the maximum amount of $600,000).

The filing, registration or perfection of the Administration Charge and the Directors’

Charge (collectively, the “Charges”) shall not be required, and the Charges shall be valid and
enforceable for all purposes, including as against any right, title or interest filed, registered,
recorded or perfected subsequent to the Charges coming into existence, notwithstanding any such
failure to file, register, record or perfect.
33.

Both of the Charges (all as constituted and defined herein) shall constitute a charge on the

Property and, subject always to section 34(11) of the CCAA, such Charges shall rank in priority
to all other security interests, trusts, liens, charges and encumbrances, and claims of secured
creditors, statutory or otherwise (collectively, “Encumbrances”).
34.

Except as otherwise expressly provided for herein, or as may be approved by this Court,

the Applicants shall not grant any Encumbrances over any Property that rank in priority to, or pari
passu with, any of the Charges, unless the Applicants also obtain the prior written consent of the
Monitor, and the beneficiaries of the Directors’ Charge and the Administration Charge, or further
order of this Court.
35.

The Charges shall not be rendered invalid or unenforceable and the rights and remedies of

the chargees entitled to the benefit of the Charges (collectively, the “Chargees”) thereunder shall
not otherwise be limited or impaired in any way by:
(a)

the pendency of these proceedings and the declarations of insolvency made in this
Order;
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any application(s) for bankruptcy order(s) issued pursuant to the BIA, or any
bankruptcy order made pursuant to such applications;

(c)

the filing of any assignments for the general benefit of creditors made pursuant to
the BIA;

(d)

the provisions of any federal or provincial statutes; or

(e)

any negative covenants, prohibitions or other similar provisions with respect to
borrowings, incurring debt or the creation of Encumbrances, contained in any
existing loan documents, lease, sublease, offer to lease or other agreement
(collectively, an “Agreement”) that binds the Applicants, and notwithstanding any
provision to the contrary in any Agreement:
(i)

neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of any documents in respect thereof, shall create
or be deemed to constitute a new breach by the Applicants of any
Agreement to which they are a party;

(ii)

none of the Chargees shall have any liability to any Person whatsoever as a
result of any breach of any Agreement caused by or resulting from the
creation of the Charges; and

(iii)

the payments made by the Applicants pursuant to this Order, and the
granting of the Charges, do not and will not constitute preferences,
fraudulent conveyances, transfers at undervalue, oppressive conduct or
other challengeable or voidable transactions under any applicable law.

ALLOCATION
36.

Any interested Person may apply to this Court on notice to any other party likely to be

affected for an order to allocate the Administration Charge and the Directors’ Charge amongst the
various assets comprising the Property.

- 16 SERVICE AND NOTICE
37.

The Monitor shall (i) without delay, publish in the Calgary Herald and the Globe and Mail

a notice containing the information prescribed under the CCAA; (ii) within five (5) days after the
date of this Order (A) make this Order publicly available in the manner prescribed under the
CCAA, (B) send, in the prescribed manner, a notice to every known creditor who has a claim
against the Applicants of more than $1,000 and (C) prepare a list showing the names and addresses
of those creditors and the estimated amounts of those claims, and make it publicly available in the
prescribed manner, all in accordance with section 23(1)(a) of the CCAA and the regulations made
thereunder.
38.

The Monitor shall establish a case website in respect of the within proceedings at

www.pwc.com/ca/delphi.
GENERAL
39.

The Applicants or the Monitor may from time to time apply to this Court for advice and

directions in the discharge of its powers and duties hereunder.
40.

Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by this

Court, the Monitor will report to the Court from time to time, which reporting is not required to be
in affidavit form and shall be considered by this Court as evidence. The Monitor’s reports shall be
filed by the Court Clerk notwithstanding that they do not include an original signature.
41.

Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a

receiver, a receiver and manager or a trustee in bankruptcy of the Applicants, the Business or the
Property.
42.

This Court hereby requests the aid and recognition of any court, tribunal, regulatory or

administrative body having jurisdiction in Canada or in any foreign jurisdiction, to give effect to
this Order and to assist the Applicants, the Monitor and their respective agents in carrying out the
terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to the Applicants and to
the Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this
Order, to grant representative status to the Monitor in any foreign proceeding, or to assist the
Applicants and the Monitor and their respective agents in carrying out the terms of this Order.

-2AND UPON reading the consent of FTI Consulting Canada Inc. to act as Monitor; AND UPON
hearing counsel for the Applicants and those parties present; IT IS HEREBY ORDERED AND
DECLARED THAT:
SERVICE
1.

The time for service of the notice of application for this order  Order is hereby
abridged and deemed good and sufficient and this application is properly returnable today.

APPLICATION
2.

The Applicants are companies to which the     of
Canada  CCAA applies.

PLAN OF ARRANGEMENT
3.

The Applicants shall have the authority to file and may, subject to further order of this
            Plan

POSSESSION OF PROPERTY AND OPERATIONS
4.

The Applicants shall:
(a)

remain in possession and control of their current and future assets, undertakings
and properties of every nature and kind whatsoever, and wherever situate including
all p   Property);

(b)

subject to further order of this Court, continue to carry on business in a manner
consistent with the preservation of their business  Business) and Property;
and

(c)

be authorized and empowered to continue to retain and employ the employees,
consultants, agents, experts, accountants, counsel and such other persons
 Assistants) currently retained or employed by them, with liberty to
retain such further Assistants as it deems reasonably necessary or desirable in the
ordinary course of business or for the carrying out of the terms of this Order.
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To the extent permitted by law, the Applicants shall be entitled but not required to make
the following advances or payments of the following expenses, incurred prior to or after
this Order:
(a)

all outstanding and future wages, salaries, employee and pension benefits, vacation
pay and expenses payable on or after the date of this Order, in each case incurred
in the ordinary course of business and consistent with existing compensation
policies and arrangements;

(b)

the reasonable fees and disbursements of any Assistants retained or employed by
the Applicants in respect of these proceedings, at their standard rates and charges,
including for periods prior to the date of this Order;

(c)

with the consent of the Monitor, amounts owing for goods or services supplied to
the Applicants, including for the period prior to the date of this Order if, in the
opinion of the Applicants following consultation with the Monitor, the supplier or
vendor of such goods or services is critical for the operation or preservation of the
Business or Property;

(d)

in the case of goods or services supplied to the Applicants prior to the date of this
Order, any amounts paid to the supplier or vendors shall be limited to those amounts
secured by liens, where the Monitor is satisfied with respect to the claim and its lien
protection, or amounts paid in connection with ongoing projects that the Monitor is
satisfied is necessary in order to ensure the supplier or vendor continues to supply
or perform work in respect of such project;

(e)

repayment from the ATB Facility (as defined in paragraph 31 below) of amounts
advanced by ATB Financial to JMB under a bulge facility created pursuant to an
amending agreement dated April 17, 2020 between ATB Financial and the
Applicants; and

(f)

with consent of the Monitor, repayment of the $200,000 advanced by Canadian
Aggregate Resource Corporation to JMB on or about April 10, 2020.
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Except as otherwise provided to the contrary herein, the Applicants shall be entitled but
not required to pay all reasonable expenses incurred by the Applicants in carrying on the
Business in the ordinary course after this Order, and in carrying out the provisions of this
Order, which expenses shall include, without limitation:
(a)

all expenses and capital expenditures reasonably necessary for the preservation of
the Property or the Business including, without limitation, payments on account of
insurance (including directors and officers insurance), maintenance and security
services; and

(b)

payment for goods or services actually supplied to the Applicants following the
date of this Order, subject to the requirements in paragraph (c) hereof.

7.

The Applicants shall remit, in accordance with legal requirements, or pay:
(a)

any statutory deemed trust amounts in favour of the Crown in Right of Canada or
of any Province thereof or any other taxation authority that are required to be
deducted from employees' wages, including, without limitation, amounts in
respect of:
(i)

employment insurance;

(ii)

Canada Pension Plan; and

(iii)

income taxes,

but only where such statutory deemed trust amounts arise after the date of this Order,
or are not required to be remitted until after the date of this Order, unless otherwise
ordered by the Court;
(b)

all goods and services or other applica    Sales Taxes)
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or
after the date of this Order; and
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any amount payable to the Crown in Right of Canada or of any Province thereof
or any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and that are attributable to or in respect of the carrying on of the Business
by the Applicants.

8.

Until such time as a real property lease is disclaimed or resiliated in accordance with the
CCAA, the Applicants may pay all amounts constituting rent or payable as rent under real
property leases (including, for greater certainty, common area maintenance charges,
utilities and realty taxes and any other amounts payable as rent to the landlord under the
lease) based on the terms of existing lease arrangements or as otherwise may be negotiated
by the Applicants from time to time for the period commencing from and including the
date of this O Rent), but shall not pay any rent in arrears.

9.

Except as specifically permitted in this Order or authorized in the Interim Financing
Agreement or the Definitive Documents, the Applicants are hereby directed, until further
order of this Court:
(a)

to make no payments of principal, interest thereon or otherwise on account of
amounts owing by the Applicants to any of their creditors as of the date of this
Order, subject to paragraphs (c)and (d) herein;

(b)

to grant no security interests, trust, liens, charges or encumbrances upon or in
respect of any of their Property, subject to those as may be authorized or required
under the Interim Financing Agreements or approved by the Interim Lenders in
writing; and

(c)

not to grant credit or incur liabilities except in the ordinary course of the Business.

RESTRUCTURING
10.

The Applicants shall, subject to such requirements as are imposed by the CCAA and such
covenants as may be contained in the Interim Financing Agreements or the Definitive
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have the right to:
(a)

permanently or temporarily cease, downsize or shut down any portion of their
business or operations and to dispose of redundant or non-material assets not
exceeding $100,000 in any one transaction or $500,000 in the aggregate, provided
that any sale that is either (i) in excess of the above thresholds, or (ii) in favour of
a person related to the Applicants (within the meaning of section 36(5) of the
CCAA), shall require authorization by this Court in accordance with section 36 of
the CCAA;

(b)

terminate the employment of such of their employees or temporarily lay off such
of their employees as they deem appropriate on such terms as may be agreed upon
between the Applicants and such employee, or failing such agreement, to deal with
the consequences thereof in the Plan;

(c)

disclaim or resiliate, in whole or in part, with the prior consent of the Monitor (as
defined below) or further Order of the Court, their arrangements or agreements of
any nature whatsoever with whomsoever, whether oral or written, as the
Applicants deem appropriate, in accordance with section 32 of the CCAA; and

(d)

pursue all avenues of refinancing of their Business or Property, in whole or part,
subject to prior approval of this Court being obtained before any material
refinancing,

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the
  Restructuring).
11.

The Applicants shall provide each of the relevant landlords with notice of the Applicants
intention to remove any fixtures from any leased premises at least seven (7) days prior to
the date of the intended removal. The relevant landlord shall be entitled to have a
representative present in the leased premises to observe such removal. If the landlord
disputes the Applicants entitlement to remove any such fixture under the provisions of the
lease, such fixture shall remain on the premises and shall be dealt with as agreed between
any applicable secured creditors, such landlord and the Applicants, or by further order of
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landlord and any such secured creditors. If the Applicants disclaim or resiliate the lease
governing such leased premises in accordance with section 32 of the CCAA, they shall not
be required to pay Rent under such lease pending resolution of any such dispute other than
Rent payable for the notice period provided for in section 32(5) of the CCAA, and the
disclaimer or resiliation of the lease shall be without prejudice to the Applicants claim to
the fixtures in dispute.
12.

If a notice of disclaimer or resiliation is delivered pursuant to section 32 of the CCAA, then:
(a)

during the notice period prior to the effective time of the disclaimer or resiliation,
the landlord may show the affected leased premises to prospective tenants during
normal business hours, on giving the Applicants and the Monitor 24 hours' prior
written notice; and

(b)

at the effective time of the disclaimer or resiliation, the relevant landlord shall be
entitled to take possession of any such leased premises without waiver of or
prejudice to any claims or rights such landlord may have against the Applicants in
respect of such lease or leased premises and such landlord shall be entitled to notify
the Applicants of the basis on which it is taking possession and to gain possession
of and re-lease such leased premises to any third party or parties on such terms as
such landlord considers advisable, provided that nothing herein shall relieve such
landlord of its obligation to mitigate any damages claimed in connection therewith.

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY
13.

Until and including May 11, 2020, or such later dat       Stay
Period), no proceeding or enforcement       Proceeding shall
be commenced or continued against or in respect of the Applicants or the Monitor, or
affecting the Business or the Property, except with leave of this Court, and any and all
Proceedings currently under way against or in respect of the Applicants or affecting the
Business or the Property are hereby stayed and suspended pending further order of this
Court.
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14.

During the Stay Period, all rights and remedies of any individual, firm, corporation,
governmental body or agency, or any other entities (all of the foregoing, collectively being
Persons     Person), whether judicial or extra-judicial, statutory or nonstatutory against or in respect of the Applicants or the Monitor, or affecting the Business
or the Property, are hereby stayed and suspended and shall not be commenced, proceeded
with or continued except with leave of this Court, provided that nothing in this Order shall:
(a)

empower the Applicants to carry on any business that the Applicants are not
lawfully entitled to carry on;

(b)

affect such investigations, actions, suits or proceedings by a regulatory body as are
permitted by section 11.1 of the CCAA;

(c)

prevent the filing of any registration to preserve or perfect a security interest;

(d)

prevent the registration of a claim for lien; or

(e)

exempt the Applicants from compliance with statutory or regulatory provisions
relating to health, safety or the environment.

15.

Nothing in this Order shall prevent any party from taking an action against the Applicants
where such an action must be taken in order to comply with statutory time limitations in
order to preserve their rights at law, provided that no further steps shall be taken by such
party except in accordance with the other provisions of this Order, and notice in writing of
such action be given to the Monitor at the first available opportunity.

NO INTERFERENCE WITH RIGHTS
16.

During the Stay Period, no person shall accelerate, suspend, discontinue, fail to honour,
alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, licence or permit in favour of or held by the Applicant, except with
the written consent of the Applicants and the Monitor, or leave of this Court.

CONTINUATION OF SERVICES
17.

During the Stay Period, all persons having:
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statutory or regulatory mandates for the supply of goods and/or services; or

(b)

oral or written agreements or arrangements with the Applicants (or either of them),
including without limitation all computer software, communication and other data
services, centralized banking services, payroll services, insurance, transportation,
services, utility or other services to the Business or the Applicants

are hereby restrained until further order of this Court from discontinuing, altering,
interfering with, suspending or terminating the supply of such goods or services as may be
required by the Applicants or exercising any other remedy provided under such agreements
or arrangements. The Applicants shall be entitled to the continued use of their current
premises, telephone numbers, facsimile numbers, internet addresses and domain names,
provided in each case that the usual prices or charges for all such goods or services received
after the date of this Order are paid by the Applicants in accordance with the payment
practices of the Applicants, or such other practices as may be agreed upon by the supplier
or service provider and each of the Applicants and the Monitor, or as may be ordered by
this Court.
NON-DEROGATION OF RIGHTS
18.

Nothing in this Order has the effect of prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed property or other valuable
consideration provided on or after the date of this Order, nor shall any person, other than
the Interim Lenders where applicable, be under any obligation on or after the date of this
Order to advance or re-advance any monies or otherwise extend any credit to the Applicants.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS
19.

During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA and
paragraph 13 of this Order, no Proceeding may be commenced or continued against any of
the former, current or future directors or officers of any of the Applicants with respect to
any claim against the directors or officers that arose before the date of this Order and that
relates to any obligations of the Applicants whereby the directors or officers are alleged
under any law to be liable in their capacity as directors or officers for the payment or
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Applicants, if one is filed, is sanctioned by this Court or is refused by the creditors of the
Applicants or this Court.
DIRECTORS' AND OFFICERS' INDEMNIFICATION AND CHARGE
20.

The Applicants shall indemnify their current and future directors and officers against
obligations and liabilities that they may incur in their capacity as directors and or officers
of the Applicants after the commencement of the within proceedings except to the extent
that, with respect to any officer or director, the obligation was incurred as a result of the
       

21.

The directors and officers of the Applicants shall be entitled to the benefit of and are hereby
    Directors' Charge) on the Property, which charge shall not exceed
an aggregate amount of $250,000, as security for the indemnity provided in paragraph 20
of this Order. The Directors' Charge shall have the priority set out in paragraphs 38 to 40
herein.

22.

Notwithstanding any language in any applicable insurance policy to the contrary:
(a)

no insurer shall be entitled to be subrogated to or claim the benefit of the Directors'
Charge; and

(b)

the Applicants directors and officers shall only be entitled to the benefit of the
Directors' Charge to the extent that they do not have coverage under any directors'
and officers' insurance policy, or to the extent that such coverage is insufficient to
pay amounts indemnified in accordance with paragraph 20 of this Order.

APPOINTMENT OF MONITOR
23.

FTI Consulting Canada Inc. is hereby appointed pursuant to the CCAA as the Monitor, an
officer of this Court, to monitor the Property, Business, and financial affairs and the
Applicants with the powers and obligations set out in the CCAA or set forth herein and that
the Applicants and their shareholders, officers, directors, and Assistants shall advise the
Monitor of all material steps taken by the Applicants pursuant to this Order, and shall co-
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and provide the Monitor with the assistance that is necessary to enable the Monitor to
     
24.

The Monitor, in addition to its prescribed rights and obligations under the CCAA, is hereby
directed and empowered to:
(a)

monitor the Applicants receipts and disbursements, Business and dealings with
the Property;

(b)

report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business, and such
other matters as may be relevant to the proceedings herein and immediately report
to the Court if in the opinion of the Monitor there is a material adverse change in
the financial circumstances of the Applicants;

(c)

assist the Applicants, to the extent required by the Applicants, in their
dissemination to the Interim Lenders and their counsel of financial and other
information as agreed to between the Applicants and the Interim Lenders which
may be used in these proceedings, including reporting on a basis as reasonably
required by the Interim Lenders;

(d)

monitor all expenditures of the Applicants and approve any material expenditures;

(e)

advise the Applicants in its preparation of the Applicants cash flow statements
and reporting required by the Interim Lenders, which information shall be
reviewed with the Monitor and delivered to the Interim Lenders and their counsel
on a periodic basis, but not less than bi-weekly, or as otherwise agreed to by the
Interim Lenders;

(f)

direct and manage any sale and investment solicitation process and all bids made
therein;

(g)

seek input into various aspects of these CCAA proceedings directly from the
      Fiera Private Debt Fund VI
LP and Fiera Private Debt Fund V LP;

CAL_LAW\ 3639062\6

-12(h)

advise the Applicants in their development of the Plan and any amendments to the
Plan;

(i)

assist the Applicants, to the extent required by the Applicants, with the holding
and administering of creditors' or shareholders' meetings for voting on the Plan;

(j)

have full and complete access to the Property, including the premises, books,
records, data, including data in electronic form and other financial documents of
the Applicants to the extent that is necessary to adequately assess the Property,
Business, and financial affairs of the Applicants or to perform its duties arising
under this Order;

(k)

be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and
performance of its obligations under this Order;

(l)

hold funds in trust or in escrow, to the extent required, to facilitate settlements
between the Applicants and any other Person; and

(m)

perform such other duties as are required by this Order or by this Court from time
to time.

25.

The Monitor shall not take possession of the Property and shall take no part whatsoever in
the management or supervision of the management of the Business and shall not, by
fulfilling its obligations hereunder, or by inadvertence in relation to the due exercise of
powers or performance of duties under this Order, be deemed to have taken or maintain
possession or control of the Business or Property, or any part thereof. Nothing in this Order
shall require the Monitor to occupy or to take control, care, charge, possession or
management of any of the Property that might be environmentally contaminated, or might
cause or contribute to a spill, discharge, release or deposit of a substance contrary to any
federal, provincial or other law respecting the protection, conservation, enhancement,
remediation or rehabilitation of the environment or relating to the disposal or waste or other
contamination, provided however that this Order does not exempt the Monitor from any
duty to report or make disclosure imposed by applicable environmental legislation or
regulation. The Monitor shall not, as a result of this Order or anything done in pursuance
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of the Property within the meaning of any federal or provincial environmental legislation.
26.

The Monitor shall provide any creditor of the Applicants and the Interim Lenders with
information provided by the Applicants in response to reasonable requests for information
made in writing by such creditor addressed to the Monitor. The Monitor shall not have any
responsibility or liability with respect to the information disseminated by it pursuant to this
paragraph. In the case of information that the Monitor has been advised by the Applicants
is confidential, the Monitor shall not provide such information to creditors unless otherwise
directed by this Court or on such terms as the Monitor and the Applicants may agree.

27.

In addition to the rights and protections afforded the Monitor under the CCAA or as an
Officer of this Court, the Monitor shall incur no liability or obligation as a result of its
appointment or the carrying out of the provisions of this Order, save and except for any
gross negligence or wilful misconduct on its part. Nothing in this Order shall derogate from
the protections afforded the Monitor by the CCAA or any applicable legislation.

28.

The Monitor, counsel to the Monitor, and counsel to the Applicants shall be paid their
reasonable fees and disbursements (including any pre-filing fees and disbursements related
to these CCAA proceedings), in each case at their standard rates and charges, by the
Applicants as part of the costs of these proceedings. The Applicants are hereby authorized
and directed to pay the accounts of the Monitor, counsel for the Monitor and counsel for
the Applicants, in each case on a bi-weekly basis.

29.

The Monitor and its legal counsel shall pass their accounts from time to time.

30.

The Monitor, counsel to the Monitor, and counsel to the Applicants, shall be entitled to the
benefits of and ar      Administration Charge) on the
Property, which charge shall not exceed an aggregate amount of $300,000, as security for
their professional fees and disbursements incurred at the normal rates and charges of the
Monitor and such counsel, both before and after the making of this Order in respect of these
proceedings. The Administration Charge shall have the priority set out in paragraphs 38 to
40 hereof.
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31.

The Applicants are hereby authorized and empowered to obtain and borrow under an
interim revolving credit facility in the maximum amount of $900,000 from ATB Financial
ATB Financial     ATB Facility     
facility in the maximum amount of $900,000 from Canadian Aggregate Resource
 CARC    CARC Facility    
  Interim Lenders   Interim Lender   
      Facilities      rder
          
purposes and capital expenditures, provided that (a) the aggregate maximum amount
available from time to time under the Facilities shall not exceed $500,000 until further
order of this Court; (b) the Applicants shall not draw on the CARC Facility unless ATB
Financial has terminated or is unwilling to permit advances under the ATB Facility; and
(c) the maximum amount available under the CARC Facility shall be reduced by the
amounts outstanding under the ATB Facility.

32.

The ATB Facility shall be on the terms and subject to the conditions set forth in a
commitment letter dated April 30, 2020 between ATB and the Applicants and the CARC
Facility shall be on the terms and subject to the conditions set forth in a commitment letter
dated April 30, 2020 between CARC and the Applicants (as may be amended from time to
            Interim Financing
Agreements 

33.

The Applicants are hereby authorized and empowered to execute and deliver such
mortgages, charges, hypothecs, and security documents, guarantees and other definitive
documents (which, together with the Interim Financing Agreements, are collectively
referred to as the Definitive Documents       
Agreements or as may be reasonably required by the Interim Lenders pursuant to the terms
thereof, and the Applicants are hereby authorized and directed to pay and perform all of
their indebtedness, interest, fees, liabilities, and obligations to the Interim Lenders under
and pursuant to the Interim Financing Agreements and the Definitive Documents as and
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of this Order.
34.

The Interim Lenders shall be entitled to the benefits of and are hereby granted a charge (the
            
Documents incurred on or after the date of this Order, which charge shall not exceed the
aggregate amount outstanding under the Interim Facility Agreements. The  
Charge shall have the priority set out in paragraphs 38 to 40 hereof.

35.

Notwithstanding any other provision of this Order:
(a)

the Interim Lenders may take such steps from time to time as it may deem
necessary or appropriate to file, register, record or perfect the Interim Lenders'
Charge or any of the Definitive Documents;

(b)

upon the termination of the ATB Facility by ATB Financial, on notice in writing
to JMB, CARC and the Monitor, if CARC does not make an advance under the
CARC Facility that repays the amount outstanding under the ATB Facility in full
within seven (7) business days, ATB Financial may without further notice exercise
any and all of its rights and remedies against the Applicants or the Property under
or pursuant to the Interim Financing Agreement and Definitive Documents in
favour of ATB Financial and      
limitation, to set off and/or consolidate any amounts owing by the Interim Lenders
to the Applicants against the obligations of the Applicants to the Interim Lenders
under such          
accelerate payment, and give other notices, or to apply to this Court for the
appointment of a receiver, receiver and manager or interim receiver, or for a
bankruptcy order against the Applicants and for the appointment of a trustee in
bankruptcy of the Applicants;

(c)

upon the occurrence of an event of default under the Interim Financing
         
Interim Lenders, upon seven (7) business days notice to the Applicants and the
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or the Property under or pursuant to the Interim Financing Agreements, Definitive
       thout limitation, to
cease making advances to the Applicants and set off and/or consolidate any
amounts owing by the Interim Lenders to the Applicants against the obligations of
the Applicants to the Interim Lenders under the Interim Financing Agreements,
          
accelerate payment, and give other notices, or to apply to this Court for the
appointment of a receiver, receiver and manager or interim receiver, or for a
bankruptcy order against the Applicants and for the appointment of a trustee in
bankruptcy of the Applicants; and
(d)

the foregoing rights and remedies of the Interim Lenders shall be enforceable
against any trustee in bankruptcy, interim receiver, receiver or receiver and
manager of the Applicants or the Property.

36.

Any amounts realized or received by an Interim Lender after an Interim Lender enforces
          35(b) or 35(c) of
this Order shall be applied first to the outstanding obligations owing to ATB under the
ATB Facility and second to the outstanding obligations owing to CARC under the CARC
Facility.            
Charge are subordinated to the obligations to ATB Financial secured by the Interim
 

37.

The Interim Lenders shall be treated as unaffected in any plan of arrangement or
compromise filed by the Applicants under the CCAA, or any proposal filed by the
Applicants under the Bankruptcy and Insolvency Act (Canada)  BIA  
to any advances made under the Interim Financing Agreements or the Definitive
Documents.
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38.

The priorities of the Directors' Charge, the Administration Charge, and the Interim 
Charge as among them, shall be as follows:
First  Administration Charge (to the maximum amount of $300,000);
Second  Interim  Charge, subject to, as between ATB Financial and
CARC, paragraph 36 hereof; and
Third  Directors' Charge (to the maximum amount of $250,000).

39.

The filing, registration or perfection of the Administration Charge, the Interim 
Charge       Charges shall not be required, and
the Charges shall be valid and enforceable for all purposes, including as against any right,
title or interest filed, registered, recorded or perfected subsequent to the Charges coming
into existence, notwithstanding any such failure to file, register, record or perfect.

40.

Each of the Charges (all as constituted and defined herein) shall constitute a charge on the
Property and subject always to section 34(11) of the CCAA such Charges shall rank in
priority to all other security interests, trusts, liens, charges and encumbrances, and claims
of secured creditors, statuto    Encumbrances) in favour of
any Person that has received notice of this Application.

41.

Except as otherwise expressly provided for herein, or as may be approved by this Court,
the Applicants shall not grant any Encumbrances over any Property that rank in priority to,
or pari passu with, any of the Charges, unless the Applicants also obtain the prior written
consent of the Monitor and the persons entitled to the benefit of those Charges (collectively,
the Chargees or as approved by further order of this Court.

42.

Each of the Charges shall not be rendered invalid or unenforceable and the rights and
remedies of the Chargees thereunder shall not otherwise be limited or impaired in any way
by:
(a)

the pendency of these proceedings and the declarations of insolvency made in this
Order;
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any application(s) for bankruptcy order(s) issued pursuant to BIA, or any
bankruptcy order made pursuant to such applications;

(c)

the filing of any assignments for the general benefit of creditors made pursuant to
the BIA;

(d)

the provisions of any federal or provincial statutes; or

(e)

any negative covenants, prohibitions or other similar provisions with respect to
borrowings, incurring debt or the creation of Encumbrances, contained in any
existing loan documents, lease, sublease, offer to lease or other agreement
  Agreement  binds the Applicants, and notwithstanding any
provision to the contrary in any Agreement:

(f)

neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of any documents in respect thereof , including the
Interim Financing Agreements or the Definitive Documents, shall create or be
deemed to constitute a new breach by the Applicants of any Agreement to which
either is a party;

(g)

none of the Chargees shall have any liability to any Person whatsoever as a result
of any breach of any Agreement caused by or resulting from the creation of the
Charges, the Applicants entering into the Interim Financing Agreements or the
Definitive Documents, or the execution, delivery or performance of the Definitive
Documents; and

(h)

the payments made by the Applicants pursuant to this Order, including the Interim
Financing Agreements or the Definitive Documents, and the granting of the
Charges, do not and will not constitute preferences, fraudulent conveyances,
transfers at undervalue, oppressive conduct or other challengeable or voidable
transactions under any applicable law.

APPROVAL OF SISP
43.

The SISP attached a           
authorized to commence the SISP, in consultation with the Sale Advisor (as defined in the
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pursuant to the terms of the SISP. The Applicants, the Monitor and the Sale Advisor are
hereby authorized and directed to perform their respective obligations and to do all things
reasonably necessary to perform their obligations thereunder.
44.

Each of the Monitor and the Sale Advisor, and their respective affiliates, partners, directors,
employees, agents and controlling persons shall have no liability with respect to any and
all losses, claims, damages or liabilities, of any nature or kind, to any person in connection
with or as a result of the SISP, except to the extent such losses, claims, damages or
liabilities result from the gross negligence or wilful misconduct of the Monitor or the Sale
Advisor, as applicable, in performing its obligations under the SISP (as determined by this
Court).

45.

In connection with the SISP and pursuant to sections 20 and 22 of the Personal Information
Protection Act (Alberta), the Applicants, the Sale Advisor and the Monitor are authorized
and permitted to disclose personal information of identifiable individuals to prospective
bidders and to their advisors, but only to the extent desirable or required to negotiate and
          Transaction 
prospective bidder to whom such information is disclosed shall maintain and protect the
privacy of such information and shall limit the use of such information to its evaluation of
the transaction, and if it does not complete a Transaction, shall: (a) return all such
information to the Applicants, the Sale Advisor and the Monitor, as applicable; (b) destroy
all such information; or (c) in the case of such information that is electronically stored,
destroy all such information to the extent it is reasonably practical to do so. The purchaser
of the Business or any Property shall be entitled to continue to use the personal information
provided to it, and related to the Business or Property purchased, in a manner that is in all
material respects identical to the prior use of such information by the Applicants, and shall
return all other personal information to the Applicants, the Sale Advisor or the Monitor, as
applicable, or ensure that other personal information is destroyed.
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46.

Any interested Person may apply to this Court on notice to any other party likely to be
affected for an order to allocate the Administration Charge, the Interim  Charge
    amongst the various assets comprising the Property.

SERVICE AND NOTICE
47.

The Monitor shall (i) without delay, publish in the Edmonton Journal a notice containing
the information prescribed under the CCAA; (ii) within five (5) days after the date of this
Order (A) make this Order publicly available in the manner prescribed under the CCAA,
(B) send, in the prescribed manner, a notice to every known creditor who has a claim
against the Applicants of more than $1,000 and (C) prepare a list showing the names and
addresses of those creditors and the estimated amounts of those claims, and make it
publicly available in the prescribed manner, all in accordance with section 23(1)(a) of the
CCAA and the regulations made thereunder.

48.

The Applicants and, where applicable, the Monitor, are at liberty to serve this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or
           
respective addresses as last shown on the records of the Applicants and that any such
service or notice by courier, personal delivery or electronic transmission shall be deemed
to be received on the next business day following the date of forwarding thereof, or if sent
by ordinary mail, on the third business day after mailing.

49.

Any Person that wishes to be served with any application and other materials in these
proceedings must deliver to the Monitor by way of ordinary mail, courier, personal delivery
or electronic            Service List  
maintained by the Monitor. The Monitor shall post and maintain an up-to-date form of the
Service List on its website at: [http://cfcanada.fticonsulting.com/jmb].

50.

Any party to these proceedings may serve any court materials in these proceedings by
emailing a PDF or other electronic copy of such materials to the email addresses of counsel
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prescribed materials on its website at:
[http://cfcanada.fticonsulting.com/jmbcrushing/].
51.

Except with respect to any application to be heard on the Comeback Date (as defined
below), and subject to further order of this Court in respect of urgent motions, any
interested party wishing to object to the relief sought in an application brought by the
Applicants or the Monitor in these proceedings shall, subject to further order of this Court,
provide the Service List with responding application materials or a written notice
(including by email) stating its objection to the application and the grounds for such
objection by no later than 5:00pm Mountain Standard Time on the date that is four (4) days
prior to the date such application is returnable  Objection Deadline The Monitor
shall have the ability to extend the Objection Deadline after consulting with the Applicants.

52.

Following the expiry of the Objection Deadline, counsel for the Monitor or counsel for the
Applicants shall inform the Commercial Coordinator in writing (which may be by email)
of the absence or the status of any objections to the application, and the judge having
carriage of the application may determine the manner in which the application and any
objections to the application, as applicable, will be dealt with.

53.

Any interested party (other than the Applicants and the Monitor) that wishes to amend or
vary this Order shall bring an application before this Court on a date to be fixed by this
Court upon the granting of this   Comeback Date, and any such interested
party shall give not less than two (2)   notice to the Service List and any other
Person(s) likely to be affected by the relief sought by such party in advance of the
Comeback Date; provided, however, that the Chargees and the Interim Lenders shall be
entitled to rely on this Order as issued and entered and on the Charges and the priorities
thereof set forth in paragraphs 38 to 40 hereof with respect to any fees, expenses and
disbursements incurred and in respect of all advances made under the Interim Financing
Agreement and the Definitive Documents, as applicable, until the date this Order may be
amended, varied or stayed.
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After the Comeback Date, any interested party (including the Applicants and the Monitor)
may apply to this Court to vary or amend this Order on not less than    
to any other party or parties likely to be affected by the order sought, or upon such other
notice, if any, as this Court may order.

GENERAL
55.

The Applicants or the Monitor may from time to time apply to this Court for advice and
directions in the discharge of its powers and duties hereunder.

56.

Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by this
Court, the Monitor will report to the Court from time to time, which reporting is not
required to be in affidavit form and shall be considered by this Court as evidence. The
 s shall be filed by the Court Clerk notwithstanding that they do not include
an original signature.

57.

Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a
receiver, a receiver and manager or a trustee in bankruptcy of the Applicants, the Business
or the Property.

58.

This Court hereby requests the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada or in any foreign jurisdiction, to give
effect to this Order and to assist the Applicants, the Monitor and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative
bodies are hereby respectfully requested to make such orders and to provide such assistance
to the Applicants and to the Monitor, as an officer of this Court, as may be necessary or
desirable to give effect to this Order, to grant representative status to the Monitor in any
foreign proceeding, or to assist the Applicants and the Monitor and their respective agents
in carrying out the terms of this Order.

59.

Each of the Applicants and the Monitor be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever
located, for the recognition of this Order and for assistance in carrying out the terms of this
Order and that the Monitor is authorized and empowered to act as a representative in
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SALE AND INVESTMENT SOLICITATION PROCESS
INTRODUCTION
On May 1, 2020,     JMB Crushing    
216       JMB      
Initial Order  the Al      Court) in Court Action No.
200105482 pursuant to the    , RSC 1985, c C-36
(CCAA), to, among other things, appoint FTI Consulting Canada Inc. (FTI) as the monitor
(the Monitor) of JMB,
The principal secured creditors of JMB are   ATB and Fiera Private Debt Fund
            Fund VI   
Debt Fund V LP, by its general partner Integrated Private Debt Fund GP Inc., acting in its capacity
as collateral agent for and on behalf of and for the benefit of Fund VI (collectively, Fiera 
    Secured Creditors
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In connection with the CCAA proceedings, a sale, re-capitalization and investment solicitation
process is being implemented in respect of JMB (the SISP) in order to solicit interest in and
opportunities for a sale of, or investment in, JMB or all or any part of JMB property, assets and
undertakings (Property) and its business operations (Business). Such opportunities may
include one or more of a restructuring, recapitalization or other form of reorganization of the
business and affairs of one or more of JMB Crushing and/or 216 as a going concern, or a sale of
all, substantially all or one or more components of JMB Property and Business as a going concern
or otherwise.
The SISP will be conducted by the Monitor with the assistance of a sale advisor to be retained by
the Monitor after consultation with JMB, ATB and Fund VI (the Sale Advisor) and subject to
the overall approval of the Court pursuant to the Initial Order.
The Applicants anticipate that there may be a stalking horse bidder. If that is the case, the
Applicants reserve their right to amend the SISP to include provisions applicable to a stalking
horse bid.
Parties who wish to have their bids and/or proposals considered shall be expected to participate in
this SISP as conducted by the Monitor and the Sale Advisor.
OPPORTUNITY
1.

The SISP is intended to solicit interest in, and opportunities for a sale of, or investment in,
all or part of JMB Property or Business (the Opportunity), which primarily consists
of aggregate inventory, equipment, surface material leases and royalty agreements. The
inventory and lands to which the leases and royalty agreements apply are located in
Alberta.

2.

In order to maximize the number of participants that may have an interest in the
Opportunity, the SISP will provide for the solicitation of interest for:
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3.

(a)

the sale of JMB     In particular, interested parties may
submit proposals to acquire all, substantially all or a portion of the Property of either
JMB Crushing or 216 or both collectively (a Sale Proposal); and

(b)

an investment in the Business as a going concern of JMB. Such proposals for the
Business may take the form of an investment in the Business including by way of
a plan of compromise or arrangement pursuant to the CCAA (an Investment
Proposal).

Except to the extent otherwise set forth in a definitive sale or investment agreement with a
Successful Bidder (as hereinafter defined), any Sale Proposal or any Investment Proposal
will be on an as is, where is basis and without surviving representations or warranties of
any kind, nature, or description by the Monitor, the Sale Advisor or JMB, or any of their
respective affiliates, agents, advisors or estates, and, in the event of a sale, all of the right,
title and interest of JMB in and to the Property to be acquired will be sold free and clear of
all pledges, liens, security interests, encumbrances, claims, charges, options, and interests
therein and thereon pursuant to Court orders, except as otherwise provided in such Court
orders.

SOLICITATION OF INTEREST

Confidential

4.

As soon as reasonably practicable following the Initial Order, the Sale Advisor shall, in
consultation with the Monitor:
(a)

prepare: (i) a process summary (the Teaser Letter) describing the Opportunity,
outlining the process under the SISP and inviting recipients of the Teaser Letter to
express their interest in the Property or Business pursuant to the SISP; (ii) a nondisclosure agreement in form and substance satisfactory to the Monitor (an
NDA); and (iii) a confidential information memorandum (CIM);

(b)

gather and review all required due diligence material to be provided to interested
parties and continue the secure, electronic data room (the Data Room), which
will be maintained and administered by the Sale Advisor during the SISP;

(c)

prepare a list of potential bidders, including: (i) parties that have approached JMB,
the Sale Advisor or the Monitor indicating an interest in the Opportunity; and (ii)
local and international strategic and financial parties who the Sale Advisor, in
consultation with the Monitor and JMB, believes may be interested in purchasing
all or part of the Business or Property or investing in JMB pursuant to the SISP
(collectively, the Known Potential Bidders);

(d)

cause a notice of the SISP (the Notice) to be      
and published in the Calgary Herald, Edmonton Journal, Bonnyville Nouvelle and
Insolvency Insider once approved by the Court; and

(e)

send the Teaser Letter and NDA to all Known Potential Bidders and to any other
party who requests a copy of the Teaser Letter and NDA or who is identified to the
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-3Sale Advisor, JMB or the Monitor as a potential bidder as soon as reasonably
practicable after such request or identification, as applicable.
5.

As soon as reasonably practicable following the Initial Order, the Monitor shall issue a
press release setting out the information contained in the Notice and such other relevant
information that the Monitor` considers appropriate.

PHASE 1: NON-BINDING LETTERS OF INTENT
Qualified Bidders
6.

Any party who expresses a desire to participate in the SISP (a Potential Bidder) must,
prior to being given any additional information such as the CIM or access to the Data
Room, provide to the Sale Advisor written confirmation of the identity of the Potential
Bidder, the contact information for such Potential Bidder, and disclosure of the direct and
indirect principals of the Potential Bidder.

7.

If a Potential Bidder has delivered the NDA and the confirmation contemplated in
paragraph 6 above with disclosure that is satisfactory to the Sale Advisor, acting reasonably
and in consultation with the Monitor, then such Potential Bidder will be deemed to be a
Phase 1 Qualified Bidder.

8.

At any time during Phase 1 of the SISP, the Monitor may, acting reasonably, eliminate a
Phase 1 Qualified Bidder from the SISP, in which case such bidder will be eliminated from
the SISP and will no longer be a Phase 1 Qualified Bidder for the purposes of the SISP.

Confidential

Due Diligence
9.

The Sale Advisor, in consultation with the Monitor, subject to competitive and other
business considerations, will afford each Phase 1 Qualified Bidder such access to due
diligence materials through the Data Room and information relating to the Property and
Business as it deems appropriate. Due diligence access may further include management
presentations with the participation of the Monitor, and JMB where appropriate, on-site
inspections, and other matters which a Phase 1 Qualified Bidder may reasonably request
and to which the Sale Advisor, in its reasonable business judgment and in consultation with
the Monitor, may agree. The Sale Advisor will designate a representative to coordinate all
reasonable requests for additional information and due diligence access from Phase 1
Qualified Bidders and the manner in which such requests must be communicated. Further,
and for the avoidance of doubt, selected due diligence materials may be withheld from
certain Phase 1 Qualified Bidders if the Monitor determines it is information that pertains
to proprietary or commercially sensitive competitive information.

10.

Phase 1 Qualified Bidders must rely solely on their own independent review, investigation
and/or inspection of all information relating to the Property and Business in connection
with their participation in the SISP and any transaction they enter into with JMB.

Submission of Non-Binding Letters of Intent
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A Phase 1 Qualified Bidder who wishes to pursue the Opportunity further must deliver an
executed letter of intent (LOI), identifying     each specific
Property or Business, to the Monitor at the address specified in Schedule A hereto
(including by email or fax transmission), so as to be received by them not later than 5:00
PM (Mountain Daylight Time) on or before June 19, 2020 (the Phase 1 Bid Deadline).

12.

An LOI so submitted will be considered a qualified LOI (a Qualified LOI) only if all of
the following conditions are satisfied:
(a)

It is submitted to the Monitor on or before the Phase 1 Bid Deadline by a Phase 1
Qualified Bidder;

(b)

It contains an indication of whether the Phase 1 Qualified Bidder is making a:
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(c)

(d)

(i)

Sale Proposal; or

(ii)

an Investment Proposal;

In the case of a Sale Proposal, it identifies or contains the following:
(i)

the purchase price, in Canadian dollars, including details of any liabilities
to be assumed by the Phase 1 Qualified Bidder and key assumptions
supporting the valuation. If a Phase 1 Qualified Bidder wishes to acquire
Property owned by both JMB Crushing and 216, a price must be allocated
for such Property as between the relevant entities;

(ii)

a description of the Property that is expected to be subject to the transaction
and any of the Property, obligations or liabilities for each Property expected
to be excluded; and

(iii)

a specific indication of the financial capability (including analysis of the
          
covenants and or restrictions on such liquidity), together with evidence of
such capability, of the Phase 1 Qualified Bidder and the expected structure
and financing of the transaction;

In the case of an Investment Proposal, it identifies or contains the following:
(i)

a description of how the Phase 1 Qualified Bidder proposes to structure the
proposed investment in the Business;

(ii)

the aggregate amount of the equity and/or debt investment to be made in the
Business in Canadian dollars and key assumptions supporting the valuation;

(iii)

the underlying assumptions regarding the pro forma capital structure; and

(iv)

a specific indication of the sources of capital for the Phase 1 Qualified
Bidder and the structure and financing of the proposed transaction;
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In the case of either a Sale Proposal or an Investment Proposal:
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(i)

13.

it identifies or contains the following:
(A)

a description of the conditions and approvals required for a final and
binding offer;

(B)

an outline of any additional due diligence required to be conducted
in order to submit a final and binding offer and expected timeline
for same;

(C)

an acknowledgement that any Sale Proposal or Investment Proposal,
as applicable,     -is, where- 

(D)

all conditions to closing that the Phase 1 Qualified Bidder may wish
to impose; and

(E)

any other terms or conditions of the Sale Proposal or Investment
Proposal, as applicable, that the Phase 1 Qualified Bidder believes
are material to the proposed transaction;

(ii)

it does not contain any requirement or provision for exclusivity, a break fee
or reimbursement of expenses associated with submitting the Sale Proposal
or Investment Proposal, conducting the due diligence in respect thereof or
otherwise; and

(iii)

it contains such other information as reasonably requested by the Sale
Advisor or the Monitor from time to time.

The Monitor, in consultation with the Sale Advisor, may waive compliance with any one
or more of the requirements specified above and deem such non-compliant bids to be a
Qualified LOI. For the avoidance of doubt, the completion of any Sale Proposal or
Investment Proposal shall be subject to the approval of the Court and the requirement of
approval of the Court may not be waived.

Assessment of Phase 1 Bids
14.

Following the Phase 1 Bid Deadline, the Monitor will assess the Qualified LOIs in
consultation with, the Sale Advisor, JMB and the Secured Creditors, as appropriate. If it
is determined that a Phase 1 Qualified Bidder that has submitted a Qualified LOI: (a) has
a bona fide interest in completing a Sale Proposal or Investment Proposal (as the case may
be); and (b) has the financial capability (based on availability of financing, experience and
other considerations) to consummate such a transaction based on the financial information
provided, then such Phase 1 Qualified Bidder will be deemed to be a Phase 2 Qualified
Bidder, provided that the Monitor, in consultation with the Sale Advisor, may limit the
number of Phase 2 Qualified Bidders (and thereby eliminate some Phase 1 Qualified
Bidders from the process). Only Phase 2 Qualified Bidders shall be permitted to proceed
to Phase 2 of the SISP.
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The Sale Advisor, in consultation with the Monitor, will prepare a bid process letter for
Phase 2 (the Bid Process Letter), which will include a draft purchase/investment
agreement (the Draft Purchase/Investment Agreement) which will be made available
in the Data Room, and the Bid Process Letter will be sent to all Phase 2 Qualified Bidders
who are invited to participate in Phase 2.

PHASE 2: FORMAL BINDING OFFERS
16.

Paragraphs 18 to 26 below and the conduct of the Phase 2 bidding are subject to paragraphs
17, 18 and 35, any adjustments made to the Phase 2 process as defined in the Bid Process
Letter, and any further order of the Court.

Formal Binding Offers
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17.

Phase 2 Qualified Bidders that wish to make a formal Sale Proposal or an Investment
Proposal shall submit to the Monitor at the address specified in Schedule A hereto
(including by email or fax transmission), a sealed binding offer that complies with all of
the following requirements, so as to be received by them by 5:00 pm. (Mountain Daylight
Time) on July 20, 2020, or such later date that is determined by the Monitor, in consultation
with the Sale Advisor and the Secured Creditors, and communicated to the Phase 2
Qualified Bidders (the Phase 2 Bid Deadline):
(a)

Subject to paragraph 13, it complies with all of the requirements set forth in respect
of the Phase 1 Qualified LOIs;

(b)

It contains: (i) duly executed binding transaction document(s) generally in the form
of the Draft Purchase/Investment Agreement; and (ii) a blackline to the Draft
Purchase/Investment Agreement;

(c)

It contains evidence of authorization and approval from the Phase 2 Qualified
 board of directors (or comparable governing body);

(d)

It (either individually or in combination with other bids that make up one bid) is an
offer to purchase or make an investment in some or all of the Property or Business
on terms and conditions reasonably acceptable to the Monitor;

(e)

It             
until the selection of the Successful Bidder (as defined below), provided that if such
Phase 2 Qualified Bidder is selected as the Successful Bidder, its offer shall remain
irrevocable until the earlier of (i) the closing of the transaction with the Successful
Bidder, and (ii) that number of days following the Sale Approval Application (as
defined below) that the Monitor determines, acting reasonably, is appropriate in
light of market conditions at the time, subject to further extensions as may be agreed
to under the applicable transaction agreement(s);

(f)

It provides written evidence of a firm, irrevocable financial commitment for all
required funding or financing;
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It is not conditional upon the outcome of unperformed due diligence by the bidder,
and/or obtaining financing;

(h)

It specifies any regulatory or other third party approvals the party anticipates would
be required to complete the transaction;

(i)

It fully discloses the identity of each entity that will be entering into the transaction
or the financing, or that is participating or benefiting from such bid;

(j)

It is accompanied by a cash deposit (the Deposit) of 10%: (i) of the purchase
price offered in respect of a Sale Proposal; (ii) of the total new investment
contemplated in respect of an Investment Proposal; or (iii) of the total cash
consideration, less the value of the consideration allocated to the credit portion, of
a Credit Bid, which shall be paid to the Monitor by wire transfer (to a bank account
specified by the Monitor) and held in trust by the Monitor in accordance with this
SISP;

(k)

It includes acknowledgments and representations of the Phase 2 Qualified Bidder
that: (i) it has had an opportunity to conduct any and all due diligence regarding the
Property, Business and JMB prior to making its offer; (ii) it has relied solely upon
its own independent review, investigation and/or inspection of any documents, the
Business and/or the Property in making its bid; and (iii) it did not rely upon any
written or oral statements, representations, warranties, or guarantees whatsoever
made by the Sale Advisor, JMB or the Monitor, whether express, implied, statutory
or otherwise, regarding the Business, Property, or JMB, or the accuracy or
completeness of any information provided in connection therewith, except as
expressly stated in the definitive transaction agreement(s) signed by the Monitor
for and on behalf of JMB; and

(l)

It is received by the Phase 2 Bid Deadline.

18.

Following the Phase 2 Bid Deadline, the Monitor, in consultation with JMB, the Sale
Advisor and the Secured Creditors, will assess the Phase 2 Bids received with respect to
the Property or Business. The Monitor, in consultation with and the Sale Advisor, will
designate the most competitive bids that comply with the foregoing requirements to be
Phase 2 Qualified Bids. Only Phase 2 Qualified Bidders whose bids have been
designated as Phase 2 Qualified Bids are eligible to become the Successful Bidder(s).

19.

The Monitor may waive strict compliance with any one or more of the requirements
specified above and deem such non-compliant bids to be a Phase 2 Qualified Bid.

20.

The Sale Advisor, upon receiving instructions from the Monitor, shall notify each Phase 2
Qualified Bidder in writing as to whether its bid constitutes a Phase 2 Qualified Bid within
five (5) business days of the Phase 2 Bid Deadline, or at such later time as the Monitor
deems appropriate.
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If the Monitor is not satisfied with the number or terms of the Phase 2 Qualified Bids, it
may, in consultation with the Sale Advisor and the Secured Creditors, extend the Phase 2
Bid Deadline without Court approval.

22.

Without limiting anything else herein, the Monitor, in consultation with the Sale Advisor,
may aggregate separate bids from unaffiliated Phase 2 Qualified Bidders to create one or
more Phase 2 Qualified Bid(s).

Evaluation of Competing Bids
23.

A Phase 2 Qualified Bid will be evaluated based upon several factors, including, without
limitation, items such as the Purchase Price, the net value and form of consideration to be
provided by such bid, the identity and circumstances of the Phase 2 Qualified Bidder, any
conditions attached to the bid and the expected feasibility of such conditions, the proposed
transaction documents, factors affecting the speed, certainty and value of the transaction,
the assets included or excluded from the bid, any related restructuring costs, the likelihood
and timing of consummating such transactions, and the ability of the bidder to finance and
ultimately consummate the proposed transaction, each as determined by the Monitor, in
consultation with the Sale Advisor.
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Selection of Successful Bid
24.

The Monitor, in consultation with the Sale Advisor, JMB and the Secured Creditors: (a)
will review and evaluate each Phase 2 Qualified Bid, and shall be permitted to negotiate
the terms of any Phase 2 Qualified Bid with the applicable Phase 2 Qualified Bidder, and
such Phase 2 Qualified Bid may be amended, modified or varied as a result of such
negotiations, and (b) identify the highest or otherwise best bid or bids (the Successful
Bid), and the Phase 2 Qualified Bidder making such Successful Bid (the Successful
Bidder) for any particular Property or the Business in whole or part. The determination
of any Successful Bid by the Monitor shall be subject to consultation with the Secured
Creditors and approval by the Court.

25.

If the Monitor determines that: (a) no Phase 2 Qualified Bids were received other than the
Sale Agreement; (b) at least one Phase 2 Qualified Bid was received, but it is not likely
that the transaction contemplated in any such Phase 2 Qualified Bid will be consummated;
(c) proceeding with the SISP is not in the best interests of JMB and its stakeholders, then
the Monitor shall forthwith: (i) terminate this SISP; (ii) notify each Phase 2 Qualified
Bidder that this SISP has been terminated; and (iii) consult with JMB, the Secured
Creditors and the Sales Advisor regarding next steps, including concluding the Sale
Agreement.

26.

The Monitor shall have no obligation to select a Successful Bid, and JMB with the consent
of the Monitor, in consultation with the Secured Creditors and the Sale Advisor, shall the
right to reject any or all Phase 2 Qualified Bids.
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27.

At the hearing of the application to approve any transaction with a Successful Bidder (the
Sale Approval Application), the Monitor shall seek, among other things, approval from
the Court for the consummation of any Successful Bid. All the Phase 2 Qualified Bids other
than the Successful Bid, if any, shall be deemed rejected by JMB on and as of the date of
approval of the Successful Bid by the Court.

28.

Any Deposit delivered with a Phase 2 Qualified Bid that is not selected as a Successful
Bid, will be returned to the applicable bidder within ten (10) business days of the date on
which the Successful Bid is approved by the Court, or such earlier date as may be
determined by the Monitor, in consultation with the Sale Advisor.

CONFIDENTIALITY, STAKEHOLDER/BIDDER COMMUNICATION AND ACCESS
TO INFORMATION
29.

Except as otherwise permitted herein, participants and prospective participants in the SISP
shall not be permitted to receive any information that is not made generally available to all
participants relating to the number or identity of Potential Bidders, Phase 1 Qualified
Bidders, LOIs, Phase 2 Qualified Bidders, Phase 2 Qualified Bids, the details of any bids
submitted or the details of any confidential discussions or correspondence between the
Monitor and/or the Sale Advisor, and such other bidders or Potential Bidders in connection
with the SISP.

30.

All discussions regarding a Sale Proposal, Investment Proposal, LOI or Phase 2 Bid shall
be directed through the Sale Advisor and/or the Monitor.
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SUPERVISION OF THE SISP
31.

The Monitor will oversee, in all respects, the conduct of the SISP by the Sale Advisor and
will participate in the SISP in the manner set out herein, and is entitled to receive all
information in relation to the SISP.

32.

This SISP does not, and will not be interpreted to create any contractual or other legal
relationship between JMB or the Monitor and any Phase 1 Qualified Bidder, any Phase 2
Qualified Bidder or any other party, other than as specifically set forth in any definitive
agreement that may be signed by the Monitor for and on behalf of JMB.

33.

Without limiting the preceding paragraph, neither the Monitor nor the Sale Advisor shall
have any liability whatsoever to any person or party, including without limitation, any
Potential Bidder, Phase 1 Qualified Bidder, Phase 2 Qualified Bidder, the Successful
Bidder, or any other creditor or other stakeholder of JMB, for any act or omission related
to the process contemplated by this SISP procedure, except to the extent such act or
omission is the result of gross negligence or willful misconduct by the Monitor or Sale
Advisor. By submitting a bid, each Phase 1 Qualified Bidder, Phase 2 Qualified Bidder, or
Successful Bidder shall be deemed to have agreed that it has no claim against the Monitor
or Sale Advisor for any reason whatsoever, except to the extent such claim is the result of
gross negligence or willful misconduct of the Monitor or Sale Advisor.
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- 10 Participants in the SISP are responsible for all costs, expenses and liabilities incurred by
them in connection with the submission of any LOI, bid, due diligence activities, and any
further negotiations or other actions whether or not they lead to the consummation of a
transaction.

35.

The Monitor shall have the right to modify the SISP if, in its reasonable business judgment
in consultation with the Sale Advisor and the Secured Creditors, such modification will
enhance the process or better achieve the objectives of the SISP; provided that the service
list in these CCAA proceedings shall be advised of any substantive modification to the
procedures set forth herein.
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34.
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Sale Advisor
520 5 Ave SW, #400
Calgary, AB T2P 3R7
Facsimile: 1-877-790-6172
Email: asequeira@sequeirapartners.com
Attention: Arron Sequeira
Monitor
FTI Consulting Canada Inc.
520 5 Ave SW, #400
Calgary, AB T2P 3R7
Facsimile: 1 403 232 6116
Email: Deryck.Helkaa@fticonsulting.com
Attention: Deryck Helkaa
JMB
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JMB Crushing Systems Inc.
PO Box 6977
Bonnyville, AB T9N 2H4
Email: jeffb@jmbcrush.com
Attention: Jeff Buck
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Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act
XIX.2 Initial application
XIX.2.h Miscellaneous
Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Miscellaneous
Applicants were Canadian affiliates of BBF, which was international seafood supplier based in United States — Applicants
operated CL group of companies in Ontario, New Brunswick and Nova Scotia and had 650 employees — While CL business
in Canada was cash flow positive and profitable, balance sheet of BBF, including applicants, had suffered extreme financial
pressures primarily due to extensive litigation against BBF in United States — BBF filed voluntary petition for relief under
chapter 11 of title 11 of United States Code and U.S. Bankruptcy Court granted certain First Day Orders in those proceedings
— Applicants sought similar relief to stabilize and protect business in order to complete comprehensive and coordinated
restructuring of CL in Canada and BBF in United States — Applicants obtained initial order pursuant to Companies' Creditors
Arrangement Act for appointment of Monitor and staying all proceedings against applicants and Monitor until December 2,
2019 — Applicants brought application for amended and restated order to supplement limited relief obtained pursuant to initial
order — Application granted — Stay of proceedings was extended to December 31, 2019 — Applicants had acted in good
faith and with due diligence and required extra time to restore solvency — Proposed debtor-in-possession (DIP) financing was
approved — Proposed DIP financing would preserve value and going concern operations of applicants' business, which was
in best interests of applicants and stakeholders — Monitor supported proposed DIP financing and confirmed that applicants
had sufficient liquidity to operate business in ordinary course — It was appropriate to amend initial order to allow for payment
of pre-filing obligations — KERP and KEIP charge were approved — Terms and scope of KEIP were limited to what was
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reasonably necessary — Intercompany charge, administrative charge and directors' charge were all granted to protect interests
of creditors, secure professional fees and disbursements of Monitor and provide indemnification to directors.
Table of Authorities
Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
s. 11 — considered
s. 11.001 [en. 2019, c. 29, s. 136] — considered
s. 11.2(5) [en. 2005, c. 47, s. 128] — considered
Courts of Justice Act, R.S.O. 1990, c. C.43
s. 137(2) — considered
Hainey J.:
Overview
1
On November 22, 2019, the applicants ("Clover Leaf"), obtained an initial order pursuant to the Companies Creditors
Arrangement Act R.S.C. 1985, c. C-36 as amended ("CCAA") which appointed Alvarez & Marsal Canada Inc. as Monitor and
stayed all proceedings against the applicants, their officers, directors and the Monitor until December 2, 2019.
2
On November 25, 2019 the applicants sought an amended and restated order to supplement the limited relief obtained
pursuant to the initial order. I granted the order and indicated that I would provide a more detailed endorsement. This is my
endorsement.
Facts
3
The applicants are the Canadian affiliates of Bumble Bee Foods, an international seafood supplier based in the United
States ("Bumble Bee").
4
The applicants operate the Clover Leaf business in Ontario, New Brunswick and Nova Scotia. They have approximately
650 employees in Canada. The Clover Leaf business has long been associated with well-known brands of canned seafood
products in Canada.
5
While the Clover Leaf business in Canada is cash flow positive and profitable, the balance sheet of the Bumble Bee
group, including the applicants, has suffered extreme financial pressures primarily due to extensive litigation against Bumble
Bee in the United States.
6 As a result, the Bumble Bee group has filed a voluntary petition for relief under chapter 11 of title 11 of the United States
Code ("Chapter 11 proceedings") and the U.S. Bankruptcy Court has granted certain First Day Orders in those proceedings.
7 The applicants are seeking similar relief in these proceedings to stabilize and protect their business in order to complete a
comprehensive and coordinated restructuring of Clover Leaf in Canada and Bumble Bee in the United States. This will include
an asset sale of each of their respective businesses ("Sale Transaction"). This outcome is the result of extensive consideration
of various options and consultations with Bumble Bee's secured lenders in an attempt to restructure the business.
Applicants' Position
8 The applicants submit that this CCAA proceeding is in the best interests of their stakeholders and will result in their business
being conveyed on a going concern basis with minimal disruption. The breathing room afforded by the CCAA and Chapter 11
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proceedings, and the other relief sought, will allow the applicants to continue operations in the ordinary course, maintaining the
stability of their business and operations, and preserving the value of their business while the Sale Transaction is implemented.
9 Although the applicants are party to a stalking horse asset purchase agreement, they are not seeking any relief in connection
with it or the Sale Transaction at this stage. The applicants will return to court for that relief at a later date. They are, instead,
only seeking the limited relief required at this time.
Issues
10

I must determine the following issues:
a) Is the relief sought on this application consistent with the amendments to the CCAA which came into effect on November
1, 2019?
b) Should I extend the stay of proceedings to December 31, 2019?
c) Should I approve the proposed DIP financing and grant the DIP charge?
d) Should I grant the administration charge and the directors' charge?
e) Should I approve the KEIP and the KEIP charge, and grant a sealing order?
f) Should I authorize the applicants to pay their ordinary course pre-filing debts? and
g) Should I grant the intercompany charge?

Analysis
The New CCAA Amendments
11
In determining this application I must consider the amendments made to the CCAA that came into force on November
1, 2019.
12

Section 11.001 of the CCAA provides as follows:
An order made under section 11 at the same time as an order made under subsection 11.02(1) or during the period referred
to in an order made under that subsection with respect to an initial application shall be limited to relief that is reasonably
necessary for the continued operations of the debtor company in the ordinary course of business during that period.

13
The purpose of this new section of the CCAA is to make the insolvency process fairer, more transparent and more
accessible by limiting the decisions made at the outset of the proceedings to measures that are reasonably necessary to avoid
the immediate liquidation of an insolvent company and to allow for broader participation in the restructuring process.
14
The applicants submit that the relief sought on this application is limited to what is reasonably necessary in the
circumstances for the continued operation of their business. Further relief, including approval of the Sale Transactions and
related bidding procedures, will not be sought until a later date on reasonable notice to a broader group of stakeholders.
15
I am satisfied that the relief sought on this motion is reasonably necessary for the continued operation of the applicants
for the period covered by the order sought to allow them to take the next steps toward a smooth transition of their business to
a new owner for the following reasons:
(a) Prior to initiating insolvency proceedings here and in the United States the applicants conducted a thorough assessment
of their options and consulted with all their major creditors before arriving at the proposed Sale Transaction;
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(b) The applicants' stakeholder such as employees, customers and suppliers who have not yet been consulted about these
CCAA proceedings will not be prejudiced by the order sought. In fact, in my view, they will suffer prejudice if the order
is not granted;
(c) The applicants have the support of their secured creditors who are expected to suffer a shortfall if the Sale Transaction
closes;
(d) The applicants are not the cause of these insolvency proceedings; and
(e) The applicants are only seeking relief that is reasonably necessary to take the next steps toward a smooth transition
to a new owner.
16

For these reasons, I have concluded that the relief sought is consistent with the new amendments to the CCAA.

17

I will now consider whether it is appropriate to grant certain of the specific terms of the amended and restated initial order.

Stay of Proceedings
18

The applicants seek to extend the stay of proceedings to December 31, 2019.

19

I am satisfied that the stay of proceedings should be extended as requested for the following reasons:
(a) The applicants have acted and are acting in good faith with due diligence;
(b) The stay of proceedings requested is appropriate to provide the applicants with breathing room while they seek to
restore their solvency and emerge from these CCAA proceedings on a going-concern basis;
(c) Without continued protection under the CCAA and the support of their lenders the stability and value of the applicants'
business will quickly deteriorate and will be unable to continue to operate as a going-concern;
(d) If existing or new proceedings are permitted to continue against the applicants, they will be destructive to the overall
value of their business and jeopardize the proposed Sale Transaction; and
(e) The Monitor supports the requested extension of the stay of proceedings.

DIP Financing
20

The applicants submit that the proposed DIP financing should be approved for the following reasons:
(a) The proposed DIP financing is reasonably necessary for the continued operation of Clover Leaf in the ordinary course
of business during the period covered by the order sought within the meaning of s. 11.2(5) of the CCAA. It is also consistent
with the existing jurisprudence that DIP financing should be granted "to keep the lights on" and should be limited to terms
that are reasonably necessary for the continued operation of the company; and
(b) The proposed DIP financing is reasonably necessary to allow the applicants to maintain liquidity and preserve the
enterprise value of their business while the Sale Transaction is being pursued. The proposed DIP financing will be used
to honour commitments to employees, customers and trade creditors.

21

I am satisfied for these reasons that the requirements of s. 11.2(5) of the CCAA are satisfied.

22
In this case, the applicants are not borrowers under the proposed DIP financing but they are proposed to be guarantors.
The applicable jurisprudence has established the following factors which should be considered to determine the appropriateness
of authorizing a Canadian debtor to guarantee a foreign affiliate's DIP financing:
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(a) The need for additional financing by the Canadian debtor to support a going concern restructuring;
(b) The benefit of the breathing space afforded by CCAA protection;
(c) The lack of any financing alternatives to those proposed by the DIP lender;
(d) The practicality of establishing a stand-alone solution for the Canadian debtor;
(e) The contingent nature of the liability of the proposed guarantee and the likelihood that it will be called upon;
(f) Any potential prejudice to the creditors of the Canadian entity if the request is approved; and
(g) The benefits that may accrue to the stakeholders if the request is approved and the prejudice to those stakeholders if
the request is denied.
23

I have concluded that I should approve the proposed DIP financing and the proposed DIP charge for the following reasons:
(a) Because of its current financial circumstances, the Bumble Bee Group cannot obtain alternative financing outside of
the Chapter 11 and CCAA proceedings;
(b) The applicants' liquidity is dependent on the secured lenders providing the proposed DIP financing;
(c) The proposed DIP financing is necessary to maintain the ongoing business and operations of the Bumble Bee Group,
including the applicants;
(d) While the proposed DIP financing is being provided by the applicants' existing secured lenders rather than new
third-party lenders, eleven third-party lenders were solicited with no viable proposal being received. In my view, this
demonstrates that the proposed DIP financing represents the best available DIP financing option in the circumstances;
(e) The proposed DIP financing will preserve the value and going concern operations of the applicant's business, which
is in the best interests of the applicants and their stakeholders;
(f) Because the DIP lenders are the existing secured lenders, they are familiar with the applicants' business and operations
which will reduce administrative costs that would otherwise arise with a new-third party DIP lender;
(g) Protections have been included in the amended and restated initial order to minimize any prejudice to the applicants
and their stakeholders;
(h) The amount of the proposed DIP Financing is appropriate having regard to the applicants' cash-flow statement; and
(i) The Monitor supports the proposed DIP financing and its report confirms that the applicants will have sufficient liquidity
to operate their business in the ordinary course.

Payment of Pre-Filing Obligations
24
To preserve normal course business operations, the applicants seek authorization to continue to pay their suppliers of
goods and services, honour rebate, discount and refund programs with their customers and pay employees in the ordinary course
consistent with existing compensation arrangements.
25
The court has broad jurisdiction to permit the payment of pre-filing obligations in a CCAA proceeding. In granting
authority to pay certain pre-filing obligations, courts have considered the following factors:
(a) Whether the goods and services are integral to the applicants' business;
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(b) The applicants' need for the uninterrupted supply of the goods or services;
(c) The fact that no payments will be made without the consent of the Monitor;
(d) The Monitors' support and willingness to work with the applicants to ensure that payments in respect of pre-filing
liabilities are appropriate;
(e) Whether the applicants have sufficient inventory of the goods on hand to meet their needs; and
(f) The effect on the debtors' ongoing operations and ability to restructure if they are unable to make pre-filing payments.
26 I am satisfied that it is critical to the operation of their business that the applicants preserve key relationships. Any disruption
in the services proposed to be paid could jeopardize the value of their business and the viability of the Sale Transaction. The
authority in the proposed amended and restated initial order to pay pre-filing obligations is appropriately tailored and responsive
to the needs of the applicants and is specifically provided for in the applicants' cash flows and in the DIP budget. In particular,
the payments are limited to those necessary to preserve critical relationships with employees, suppliers, and customers, to ensure
the stability and continued operation of the applicants' business and will only be made with the consent of the Monitor. The
relief sought is consistent with orders in other CCAA cases.
27 Further, in keeping with the requirements in s. 11.001 of the CCAA the contemplated payments are all reasonably necessary
to the continued operation of the applicants' business so that there will be no disruption in services provided to the applicants
and no deterioration in their relationships with their suppliers, customers and employees.
KEIP and KEIP Charge
28

I have also concluded that the KEIP and KEIP charge should be approved because of the following:
(a) The KEIP was developed in consultation with AlixPartners, Bennett Jones LLP and with the involvement of the Monitor.
The Monitor is supportive of the KEIP. The secured creditors also support the KEIP charge;
(b) The KEIP is reasonably necessary to retain key employees who are necessary to guide the applicants through the CCAA
proceedings and the Sale Transaction;
(c) The KEIP is incentive-based and will only be earned if certain conditions are met; and
(d) The amount of the KEIP, and corresponding KEIP charge, is reasonable in the circumstance.

29 In approving the KEIP and KEIP charge pursuant to s. 11 of the CCAA I have determined that the terms and scope of the
KEIP have been limited to what is reasonably necessary at this time in accordance with s. 11.001 of the CCAA.
30
As the KEIP contains personal confidential information about the applicants' employees, including their salaries, I am
granting a sealing order pursuant to s. 137(2) of the Courts of Justice Act, RSO 1990, c. C. 43. This will prevent the risk of
disclosure of this personal and confidential information.
Intercompany Charge
31
I am also granting the requested Intercompany Charge to preserve the status quo between all entities within the Bumble
Bee group to protect the interest of creditors against individual entities within the group. The Monitor supports the charge which
ranks behind all the other court-ordered charges.
Administrative Charge
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32 I am also granting an administration charge in the amount of $1.25 million to secure the professional fees and disbursements
of the Monitor, its counsel and the applicants' counsel for the following reasons:
(a) The beneficiaries of the administration charge have, and will continue to, contribute to these CCAA proceedings and
assist the applicants with their business;
(b) Each beneficiary of the administration charge is performing distinct functions and there is no duplication of roles;
(c) The quantum of the proposed charge is reasonable having regard to administration charges granted in other similar
CCAA proceedings;
(d) The secured creditors support the administrative charge; and
(e) The Monitor supports the administrative charge.
Directors' Charge
33 Finally, I am granting a directors' charge in the amount of $2.3 million to secure the indemnity of the applicants' directors
and officers for liabilities they may incur during these CCAA proceedings for the following reasons:
(a) The directors and officers may be subject to potential liabilities in connection with the CCAA proceedings and have
expressed their desire for certainty with respect to potential personal liability if they continue in their current capacities;
(b) The applicants' liability insurance policies provide insufficient coverage for their officers and directors;
(c) The directors' charge applies only to the extent that the directors and officers do not have coverage under another
directors and officers' insurance policy;
(d) The directors' charge would only cover obligations and liabilities that the directors and officers may incur after the
commencement of the CCAA proceedings and does not cover willful misconduct or gross negligence;
(e) The applicants will require the active and committed involvement of its directors and officers, and their continued
participation is necessary to complete the Sale Transaction;
(f) The amount of the directors' charge has been calculated based on the estimated potential exposure of the directors and
officers and is appropriate given the size, nature and employment levels of the applicants; and
(g) The calculation of the directors' charge has been reviewed with the Monitor and the Monitor supports it.
Conclusion
34

For these reasons the amended and restated initial order is granted.

35

I thank counsel for their helpful submissions.
Application granted.
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