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1993 CarswellOnt 1861
Ontario Court of Appeal
Mancini (Trustee of) v. Falconi
1993 CarswellOnt 1861, [1993] O.J. No. 146, 38 A.C.W.S. (3d) 17, 610.A.C. 332

Clarkson Gordon Inc., (formerly the Clarkson Company limited) Trustee
in the Estates of Patrick Mancini and Patrick Mancini Limited and
Patson Development Limited, Bankrupts, Plaintiff/Respondent and
Frank M. Falconi, Northgate Square Limited, Dalgy Inc., Terrace Creek
Developments Ltd., Mansan Enterprises Limited, Landmark Development
(North Bay) Ltd., Sandra Mizzau, Patrick Mancini Jr., Hartford Ehman,
Elizabeth Ehman, H.G. Hoo Holdings Ltd., Herley Hoo, Rykar Management
Limited, Wayne Winterfield and Albert E. Klein, Defendants/Appellants
Blair J.A., Lacourciere J.A., Osborne J.A.
Heard: October 20,1992
Judgment: January 21,1993
Docket: CA C10643
Proceedings: Affirmed 76 C.B.R. (N.S.) 90, 1989 CarswellOnt 182 (Ont. H.C.)
Counsel: Herman Turkstra for Appellants Dalgy Inc. and Terrace Creek Developments.
Charles E. Beall for Respondent.
Subject: Corporate and Commercial; Estates and Trusts; Civil Practice and Procedure; Insolvency
Osborne J.A.:
1
This is an appeal by the defendants Dalgy Inc. and Terrace Creek Developments Ltd. from an order of Gray J.
dismissing their motion for leave under s. 186 of the Bankruptcy Act, R.S.O. 1970, c. B-3 (now s. 215 of R.S.C. 1985, c.
B-3), to commence an action by way of counterclaim against Clarkson Gordon Inc., the trustee in bankruptcy of Patrick
Mancini, Patrick Mancini Limited and Patson Developments Limited.
2 This appeal raises the issues of the scope and purpose of s. 186 of the Bankruptcy Act and of the evidence required
to support an order under s. 186 granting leave to commence an action against a trustee in bankruptcy.
3

Section 186 provides:
Except by leave of the court no action lies against the Superintendent, an official receiver or a trustee with respect
to any report made under, or any action taken pursuant to, this Act.

The Scope and Purpose of Section 186
4 Section 186 applies to actions taken against a trustee for a report made or an action taken pursuant to the Bankruptcy
Act. The purpose of s. 186 is to protect a trustee against frivolous and vexatious actions: Re Wilanour Resources Ltd.
(1982), 43 C.B ,R. (N.S.) 153 (Ont. S.C.); Re Lemontzis (1983), 57 C.B.R. (N.S.) 274 (C.S. Que.); Virden Credit Union Ltd.
v. Dunwoody Ltd. (1982), 45 C.B.R. (N.S.) 84 (Man. Q.B.); Beneficial Can. Inc. v. Touche Ross Ltd. (1986), 60 C.B.R.
(N.S.) 314 (Sask. Q.B.).
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5
In Re New Alger Mines Ltd. (1986), 59 C.B.R. (N.S.) 113 (Ont. C.A.), leave to appeal to the Supreme Court of
Canada refused 54 O.R. (2d) 562n, this court adopted the following statement by Hewak J. in Virden Credit Union Ltd.
v. Dumvoody Ltd. supra, at p. 90:
Clearly, in the cases of bankruptcy, not all creditors will always be in accord with the actions of the trustee. He is
often in the unenviable position of attempting to act carefully and prudently so that the majority of creditors will be
protected in the maximum realization of their claims, although not always are his attempts viewed as appropriate
by such creditors. Because of this, the trustee ought not to be subjected to lawsuits which are frivolous or vexatious,
or which do not disclose a cause of action. [Emphasis added.]
6 The motion in Virden, supra, was supported by affidavits and excerpts from an examination for discovery. Hewak J.
concluded that the evidence tendered was sufficient to establish that the proposed action was not frivolous or vexatious
and that it did disclose a cause of action.
7

The following principles can be taken from the decided cases:
1. Leave to sue a trustee should not be granted if the action is frivolous or vexatious. Manifestly unmeritorious
claims should not be permitted to proceed.
2. An action should not be allowed to proceed if the evidence filed in support of the motion, including the intended
action as pleaded in draft form, does not disclose a cause of action against the trustee. The evidence typically will
be presented by way of affidavit and must supply facts to support the claim sought to be asserted: see Peat Marwick
Ltd. v. Thorne Riddell, supra.
3. The court is not required to make a final assessment of the merits of the claim before granting leave: see Re Lufro
Ltee; Lebfond v. Tremblay (1985), 54 C.B.R. (N.S.) 199 (C.A. Que.).

The Evidence on the Motion under s. 186
8
The evidence on the motion for leave was provided in two affidavits of Peter Clark, a solicitor in the law firm
retained by Dalgy Inc. and Terrace Creek Developments. In Mr. Clark's first affidavit, sworn October 24,1988, reference
is made to pleadings made by the appellants in their Statement of Defence (paragraphs 14 to 20, 22, 23, 26, 30 to 36, 41
and 42). Mr. Clark stated in paragraph 2 of his affidavit, after referring to these particular paragraphs of the Statement
of Defence, that "... the trustee's conduct in its conduct of the civil proceedings against the defendants is abusing the
process of the court and that the trustee has infringed the defendants' right to be secure against unreasonable search
and seizure as guaranteed under s. 8 of the Canadian Charter of Rights and Freedoms." We agree with the motion court
judge that this affidavit should be given no weight. It does nothing more than refer to part of the pleadings contained in
the appellants' Statement of Defence. This reference alone does not provide evidentiary support for the allegations set
out in the appellants' Statement of Defence, for the appellants' claim of abuse of process or for their claim to Charter
relief. It does, however, highlight the fact that the abuse of process claim sought to be advanced by the appellants by
way of counterclaim, primarily relates to the main action in which the counterclaim was sought to be advanced and to
the Gasbarrini criminal proceedings.
9 Mr. Clark's second affidavit sworn on November 11,1988 is more significant. This affidavit was the vehicle through
which evidence of Antoine Couture, a sergeant with the R.C.M.P., and Yves Pigeon, the Superintendent of Bankruptcy,
was put before the court on the s. 186 motion. That evidence requires some brief review and examination.
10

The evidence of Sergeant Couture revealed the following:
1. The trustee came to the R.C.M.P. with allegations of illegality. The creditors did not come forward with this
information.
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2. Paul Stehelin, the Clarkson employee responsible for the Mancini bankruptcies, called a meeting on March 24,
1984 and requested that Sergeant Couture attend. At the meeting Sergeant Couture received a briefing report, which
he said was his only source of information on the Mancini bankruptcies. He decided to commence an investigation
based on information received at this meeting pertaining to irregular transactions, the particulars of which do not
have to be set out.
3. In due course, Sergeant Couture received investigative reports. These reports were not given to the trustee, but
were discussed with the trustee's representatives. Sergeant Couture stated that it was necessary to discuss the contents
of the investigative reports with the trustee, as well as with the solicitor acting for both the Superintendent and the
trustee, because the R.C.M.P. investigation identified property that had been disposed of in a questionable manner.
4. Sergeant Couture spent a few days at the trustee's office reviewing documents. He stated that he engaged in no
general discussion with the trustee's representatives. He acknowledged that if a questionable transaction came to
light, there was some discussion about it. Sergeant Couture said that he did not make notes of these discussions.
5. On February 24, 1984 there was a meeting between the R.C.M.P. and the trustee at which the R.C.M.P. received
a breakdown of what the trustee perceived to merit an investigation.
6. Sergeant Couture acknowledged that the solicitor who had been retained by the trustee was also retained by the
Superintendent for the purpose of conducting examinations of a number of witnesses under s. 6 (now s. 10) of the
Bankruptcy Act.
7. Sergeant Couture was extensively questioned about the ambit of the examinations undertaken by the
Superintendent under s. 6(3) of the Bankruptcy Act. Counsel for the appellants suggested in his examination of
Sergeant Couture that the s. 6(3) examinations were used to conduct investigations of individuals who had no
connection with the Mancini bankruptcy. He refused to state whether there were other investigations of Mancini,
or other persons, under way on February 24, 1984.
8. At the end of the R.C.M.P. investigation, Sergeant Couture decided what criminal charges would be laid, and
against whom. Sergeant Couture said that Mr. Stehelin did not suggest that an investigation should take place
because the Mancini bankruptcy could have some organized crime implications. He stated that the sole reason for
the R.C.M.P.'s investigation was to investigate the fraudulent disposal of assets.
11

The evidence of Yves Pigeon, the Superintendent of Bankruptcy at the relevant time, can be summarized as follows:
1. In mid-1985, the trustee, through Paul Stehelin, requested the Ottawa District Bankruptcy Office to assist in
financing the expenses of searching for preferential payments in the Mancini bankruptcy. The reason advanced by
the trustee was that the creditors were getting "out of breath". As Mr. Pigeon understood it, the creditors were about
to give up because of the expense involved in pursuing allegedly questionable transactions. The trustee requested the
Ottawa District Office of the Superintendent to "step in and finance the expenses of searching for these preferential
payments".
2. The solicitor who had been retained by the trustee was then retained by the Superintendent to conduct
examinations pursuant to s. 6(3) of the Bankruptcy Act. The Superintendent stated that he retained the trustee's
solicitor for "economic reasons" only. It is obvious that the Superintendent's reference to "economic reasons" related
to cost-savings which would result by retaining a solicitor who was familiar with the bankruptcy.
3. The Superintendent decided to examine about 20 witnesses using s. 6(3) of the Bankruptcy Act. He said that the
s. 6(3) examinations were undertaken as a result of a decision made by him, not by the trustee. He said that his s.
6(3) initiative was not in response to requests by the trustee for help. He said that he refused to intervene in the civil
proceedings, since he viewed those proceedings as being the concern of the creditors. In dealing with his powers
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under s. 6(3) of the Bankruptcy Act, he said: "It is not a tool to replace the creditors. But, as there's investigation
going on under s. 6(1), I've got first the power of entry under s. 6(2) to search for documents, and then 6(3) gives
me a power to call in and examine, in front of the registrar, witnesses that I believe have any knowledge about the
bankruptcies." He said that the specific request for the use of s. 6(3) came from the R.C.M.P. and that the R.C.M.P.,
not the trustee, supplied the names of those persons sought to be examined.
4. The Superintendent stated that he proceeded with s. 6(3) examinations because of the significance of the Mancini
bankruptcy in Northern Ontario. He said that, in making his decision to proceed with the examinations, he did not
have to know the identity of the creditors, their interests, or what they were likely to receive. He had no knowledge
of the financial affairs of the estate, or whether the trustee or the trustee's solicitor had been paid. He was also
unaware of the particulars of the various questionable transactions.
5. The Superintendent acknowledged that he instructed his solicitor, who was also the trustee's solicitor, to have
only one copy of the transcripts of the s. 6(3) examinations prepared; he further instructed the solicitor to retain the
transcripts. He gave these instructions because he viewed the transcripts as part of an investigation by his office.
The appellants' claim against the trustee
12 In considering whether leave should be granted under s. 186 of the Bankruptcy Act to commence an action against
the trustee, the motions court judge was required to consider the evidence, very generally reviewed above, in the context
of the counterclaim sought to be made against the trustee. The issue is not whether the evidence on the s. 186 motion
discloses the existence of a cause of action against the trustee, but rather whether the evidence provides the required
support for the cause of action sought to be asserted by way of the appellants' counterclaim. Thus, it is necessary to
examine the claims that the appellants sought to make against the trustee.
13
The draft counterclaim alleges that Daniel Gasbarrini, the sole shareholder of Terrace Creek and manager of
Dalgy, was subjected to examinations under s. 6 of the Bankruptcy Act "...during the course of the plaintiffs investigation
into the bankruptcy's (sic.) herein..." (draft counterclaim, paragraph 44). The draft counterclaim also refers to the fact
that Gasbarrini was charged with fraud under s. 338 of the Criminal Code [now s. 380] and that, on April 28, 1988, he
was found not guilty after the Crown offered no evidence.
14 The substantive claims made against the trustee cannot be identified without reference to the appellants' Statement
of Defence, paragraphs 14, 15, 16, 18, 19, 20, 22, 23, 26, 30, 31, 32, 33, 26 and 41, all of which were incorporated by
reference in the appellants' draft counterclaim. These paragraphs of the Statement of Defence disclose the allegations of
abuse of process, which are particularized in paragraph 23 of the Statement of Defence, as follows:
23. The collateral purposes referred to above include, so for as they are presently known to these Defendants, include
[.y/c.] the following:
(a) to use these court proceedings in order to obtain evidence to be used in the parallel criminal proceedings;
(b) to encourage criminal proceedings to be commenced in order to pressure the Defendants to pay money or
return property to the Plaintiff;
(c) to carry out the personal mission of the senior staff of the Plaintiff who believed (wrongly) that they had a
personal mandate to pursue the Defendants in order to maintain the integrity of the bankruptcy system;
(d) to punish Mancini and Falconi for their method of responding to the Plaintiffs requests for information.
15
In addition, the draft counterclaim alleges that steps taken by the Superintendent to examine witnesses under s.
6(3) of the Bankruptcy Act, allegedly at the request of the trustee, resulted in a breach of the appellants' Charter right
to be secure against unreasonable search and seizure.
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Analysis
16
The appellants submit that the motions court judge erred in holding that the evidence filed in support of their
motion under s. 186 of the Bankruptcy Act must be sufficient to establish a factual foundation for the claim that the
appellants propose to make against the trustee. The appellants submit that the test under s. 186 requires no more than
some evidence providing a factual foundation for the claim they seek to assert. In my opinion, the motions court judge
was correct in reaching the conclusion he did on this issue. On a continuum of evidence ranging from no evidence to
evidence which is conclusive, the evidence required to support an order under s. 186 must be sufficient to establish that
there is a factual basis for the proposed claim and that the proposed claim discloses a cause of action.
17
The sufficiency of the evidence must be measured in the context of the purpose of s. 186 which, as stated earlier,
is to prevent the trustee from having to respond to actions which are frivolous or vexatious or from claims which do
not disclose a cause of action. As I have previously noted, the evidence on a motion under s. 186 does not have to be
sufficient to enable the motions court judge to make a final assessment of the merits of the claim sought to be made, but
it must be sufficient to address the issues that I have identified, having in mind the objectives of s. 186.
18
Against that general background, I turn to deal briefly with the claims that the appellants seek to make against
the trustee. The appellants, by their draft counterclaim, seek damages from the trustee for abuse of process; relief
under s. 24(1) of the Charter, consequent upon alleged breaches of the appellants' constitutional right to be secure from
unreasonable seizure; and punitive damages.
19 The appellants' Statement of Defence, as incorporated by reference in their draft counterclaim, makes allegations
of abuse of process, or collateral purpose, in respect of the criminal proceedings against Gasbarrini and the examinations
undertaken under s. 6(3) of the Bankruptcy Act. The draft counterclaim alleges that the trustee "organized" (paragraph
31) the criminal proceedings and that the trustee "aggressively pursued" (paragraph 32) the criminal proceedings.
20 It seems to me that there is no evidence that the trustee organized or pursued the prosecution of Gasbarrini for fraud.
Nor is there any evidence that the trustee somehow used, or sought to use, the criminal proceedings to obtain evidence
in the civil action in which the appellants are defendants. The evidence does not provide a factual foundation for the
allegations contained in paragraph 23(c) and (d) of the Statement of Defence which I have quoted earlier in these reasons.
21
Taken at its best, the evidence of Yves Pigeon, the Superintendent in Bankruptcy, might suggest that the trustee
sought the assistance of the Superintendent because the creditors in the Mancini bankruptcy could not, or would not,
finance and thus pursue further investigations.
22 In my view, the motions court judge erred in concluding that the Clark affidavits, filed by the appellants, should be
given no weight. As has been noted, the second Clark affidavit was the vehicle through which the evidence of Sergeant
Couture and the Superintendent of Bankruptcy was put before the court. The Superintendent's evidence as to the trustee's
role in the s. 6(3) examinations is unclear. The Superintendent was poorly informed about the Mancini bankruptcies
and it is difficult to see how he made his decision to use his powers under s. 6(3) without the advice of others. However,
the Superintendent is not a party to this action. Furthermore, the appellants do not allege in their draft counterclaim
that the trustee is responsible in damages for abuse of process based upon his manifestly obscure role in causing the
Superintendent to undertake the examinations of a number of witnesses under s. 6(3) of the Bankruptcy Act.
23
The trustee's role in the s. 6(3) examinations undertaken by the Superintendent is unclear. Mr. Stehelin's call to
the Superintendent may have had something to do with triggering the s. 6(3) examinations. There is, however, nothing
in the evidence to suggest that Mr. Stehelin asked the Superintendent to resort to s. 6(3) of the Bankruptcy Act. The
Superintendent denied that Mr. Stehelin was involved in the Superintendent's decision to use s. 6(3). Moreover there is
evidence that the formal request to use s. 6(3) came from the R.C.M.P. In any case, although the draft counterclaim
refers to the s. 6(3) examinations, it makes no claim that those examinations constituted an abuse of process for which
the trustee, as a defendant by counterclaim is responsible. The draft counterclaim does not allege that the appellants
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sustained any compensable loss as a result of those examinations. Finally, I would reiterate that the counterclaim sought
to be advanced is against the trustee, not the Superintendent.
24
I see no evidentiary basis for granting leave to sue the trustee in relation to the s. 6(3) examinations. Many of
the trustee's actions are not subject to reproach, having in mind the trustee's duties under the Bankruptcy Act and, in
particular, the duty of the trustee to protect both the interests of the creditors and the public interest in the proper
administration of the bankrupt estate. Having concluded that illegalities existed, it is not surprising that the trustee met
with the R.C.M.P. to discuss matters. Similarly, it would be expected that the trustee would permit the R.C.M.P. to
review some of the Mancini insolvency records.
25
I agree with the motions court judge that the Charter has no application to the trustee in these circumstances,
and that there is no merit in the appellants' submission that leave under s. 186 should be granted to commence an action
by way of counterclaim against the trustee to secure relief under s. 24(1) of the Charter, consequent upon the Charter
violations alleged in the draft counterclaim.
26
The issue of punitive damages, also sought by the appellants, cannot exist on its own. Absent a cause of action
against the trustee, the claim for punitive damages cannot stand.
27
For these reasons I am of the view that the motions court judge was correct in dismissing the motion under s. 186
and I would, therefore, dismiss the appeal with costs.

End of Document
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1416088 Ontario Limited, carrying on business as Danbury Industrial (Applicant)
and Deloitte & Touche and HSBC Bank Canada (Respondents)
Karakatsanis J.
Heard: February 3, 2010
Judgment: February 11, 2010
Docket: CV-09-385 806 0000

Counsel: Jack Berkow, Angel Hewko for Applicant
Brian Casey, David Gadsden for Respondents
Sean Zweig for Creditor, George Vassello
Subject: Insolvency; Civil Practice and Procedure
Related Abridgment Classifications
Bankruptcy and insolvency
IV Receivers
IV.3 Powers, duties and liabilities

Headnote
Bankruptcy and insolvency — Receivers — Powers, duties and liabilities
Receiver was appointed over assets of bankrupt company (bankrupt) — Applicant company (applicant) and receiver signed
second proposal, which required receiver to conduct inventory of bankrupt at shared cost (inventory requirement) — Same
parties also signed third proposal — Applicant alleged that receiver concealed material facts about bankrupt’s inventory
records — Applicant further alleged that receiver breached inventory requirement — Applicant brought motion for leave to
commence action against receiver for misrepresentation and breach of contract — Motion granted — Applicant’s
misrepresentation claim met threshold for granting leave — Applicant’s evidence supported prima facie case in
misrepresentation and demonstrated that claim was not frivolous or vexatious — Applicant’s evidence included letter from
receiver’s counsel to bankrupt referring to discrepancies with inventory and fact that inventory totals were revised after
receiver was appointed — Disclaimer statements by receiver that it had not audited or verified inventory did not bar
misrepresentation claim — With regard to contractual claim, there was confusion as to whether court had approved second or
third proposal — Claim for breach of contract was without merit if third proposal governed — Breach of contract claim was
to be severed if it was determined that third proposal was approved.
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C.C.P.B. 167, [2006] 2 S.C.R. 123, 215 O.A.C. 313, 2006 CarswellOnt 4621, 2006 CarswellOnt 4622, 2006 SCC 35,
351 N.R. 326, (sub nom. Industrial Wood & Allied Workers of Canada, Local 700 v. GMAC Commercial Credit
Corporation} 2006 C.L.L.C. 220-045, (sub nom. GMAC Commercial Credit Corp. v. TCT Logistics Inc.) 271 D.L.R.
(4th) 193 (S.C.C.) — referred to
Mancini (Trustee of) v. Falconi (1993), (sub nom. Mancini (Bankrupt) v. Falconi) 61 O.A.C. 332, 1993 CarswellOnt
1861 (Ont. C.A.) — referred to
Mautner v. Metcalfe (2008), 2008 CarswellOnt 559, 42 B.L.R. (4th) 309 (Ont. S.C.J.) —referred to
McGowan v. Mulrooney (1992), 2 C.L.R. (2d) 219, 1992 CarswellOnt 849 (Ont. Gen. Div.) — referred to
Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
s. 215 — considered
MOTION by party to bankruptcy proposal for leave to bring action against receiver.

Karakatsanis J.:
1
This is a motion by Danbury for leave to commence an action against the Receiver. Both the Order appointing the
Receiver and s. 215 of the Bankruptcy and Insolvency Act, R.S. 1985, c. B-3, provide that no action lies against the Receiver
except with leave of the court.
2
The threshold for granting leave is not a high one and is designed to protect the receiver or trustee only against frivolous
or vexatious actions, or actions which have no basis in fact. The test is well settled. The action must not be frivolous or
vexatious. The evidence filed in support of the motion, including the intended action as pleaded, must disclose a cause of
action against the trustee and supply facts to support the claim. The Court is not required to make a final assessment of the
merits of the claim; leave should be granted if the evidence filed on the motion is sufficient to establish there is a factual basis
for the proposed claim. GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc., [2006] S.C.J. No. 36 (S.C.C.) at
paras. 55-61; Mancini (Trustee of) v. Falconi, [1993] O.J. No. 146 (Ont. C.A.).
3
The action is based upon misrepresentation and breach of contract. Counsel agreed that the claims are severable. The
motion was argued primarily on the basis of fraudulent misrepresentation. The essential elements of fraudulent
misrepresentation are:

a. A false representation;
b. Made by the defendant with knowledge of its falsity or with recklessness;
c. With the intention that it should be acted upon by the plaintiff; and
d. Actually inducing the plaintiff to act on the representation.

4
In this case, it is not claimed that the Receiver made a false representation but rather actively concealed a material fact.
Non-disclosure of a defect that is not discoverable by inspection and ordinary vigilance is tantamount to active concealment.
Mautner v. Metcalfe, [2008] O.J. No. 424 (Ont. S.C.J.), at pp. 4-5.
5

With respect to the factual basis for this claim, the Applicant relies upon evidence from which it can be inferred that the
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Receiver was aware that the records were completely misleading:

a. a letter by the Receiver’s counsel to the company advising that a prior interested purchaser was withdrawing
because of “material discrepancies with the inventory of the company;”
b. the evidence of the company’s ex-purchasing agent that numerous employees were aware that the prices
contained in the company’s inventory record were substantially incorrect and not up to date; and that she
maintained records as to price;
c. that the inventory count as at February 27, 2009 shows that some of the totals were revised after the Receiver
was appointed; the Receiver was a monitor prior to the appointment; and
d. the Receiver refused to do an inventory check notwithstanding the term in the Second Proposal.

6
The various disclaimer statements by the Receiver that it had not audited or verified the inventory do not bar the claim
of fraudulent misrepresentation, even one based upon active concealment of the truth. McGowan v. Mulrooney, [1992] O.J.
No. 1838 (Ont. Gen. Div.)atp. 10.
7
The Receiver argues that there is no evidence of reliance on the facts before me. The Second Proposal was contingent
upon “an inventory to verify the quantity, cost and the wholesale values of the inventory” and the net minimum guarantee
was to be adjusted if the value at cost was adjusted. The Second Proposal provided that the deposit would be paid “upon
acceptance and verification of the inventory count”. As a result, the Receiver submits Danbury was not relying upon the
representations regarding inventory.
8
The Third Proposal was made after Danbury had conducted its due diligence, showing a percentage error of almost 57%
relating to quantity in the inventory count. In an email to the Receiver, Danbury stated: “Obviously the inventory is
significantly overstated and we must decide how to proceed as we cannot rely on the current reports.”
9
The Third Proposal provides for a net minimum guarantee “based on the asset listing supplied.” It provided that
Danbury had “completed its due diligence,” was “satisfied with the inventory count.” Finally, the Third Proposal provides
that the deposit will be paid upon Court Approval.
10
The alleged misrepresentation relates to the value of the inventory. Although Danbury was able to verify the accuracy
of the count through its due diligence, it was not able to verily the accuracy of the prices. Danbury led evidence that through
its long association with Danbury, the Receiver knew that it would base its net minimum guarantee on book value of the
inventory and the Receiver knew that Danbury was unable to access the Company’s computer records or costing information.
The affidavit evidence is that when the computer system became operational it became clear that the records were completely
unreliable. Although the pricing formula would result in initially offering the goods at about 10% less than book value,
ultimately the goods were sold at about 80% less than the represented cost of the inventory.
11
In my view, Danbury meets the relatively low threshold for a claim in misrepresentation. The evidence presented is
capable of supporting a prima facie case and demonstrates that this is not a frivolous or vexatious claim.
12
However, the action based upon a claim of breach of contract is without merit if in fact the Third Proposal signed by
the parties governs. Counsel conceded that breach of contract only arises if the parties are governed by the Second Proposal.
The alleged breach is the failure of the Receiver to agree to conduct an inventory at shared cost as required by the terms of
that proposal. There is, however, some confusion about which proposal was approved by the Court. Counsel advises as an
officer of the Court that the Third Proposal signed by the parties was provided to Pepall J and sealed as an exhibit to the
Order approving the sale agreement. He says that unfortunately he forgot to amend the Order so that it continues to refer to
the Second Proposal. The Court file cannot be located at this time and therefore it could not be verified which Proposal was
filed as the exhibit at this time. If it is determined that the Third Proposal was approved, the cause of action for breach of
contract should be severed.
_ __
_
_ _
_ __________
__________
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13
Leave is granted. This matter should be scheduled at a 9:30 a.m. appointment on the Commercial List to expedite the
hearing of the action.
14
If the parties are unable to agree on costs, the moving party may make brief written submissions within 10 days. The
responding party may respond within 10 days following. Reply, if any, to follow within 5 days.
Motion granted.
End of Document
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Bastarache, Binnie, LeBel, Deschamps, Fish, Abella, Charron JJ.
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Proceedings: reversing GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc. (2004), 71 O.R. (3d) 54, 2004
C.L.L.C. 220-029, 185 O.A.C. 138, 48 C.B.R. (4th) 256, 40 C.C.P.B. 45, 238 D.L.R. (4th) 677, 2004 CarswellOnt 1284
(Ont. C.A.); reversing GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc. (2003), 2003 CarswellOnt 1771,
42 C.B.R. (4th) 221 (Ont. S.C.J.)
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Subject: Insolvency; Labour; Public; Civil Practice and Procedure
APPEAL by union and CROSS-APPEAL by creditor from judgment reported at GMAC Commercial Credit Corp. Canada v. TCT Logistics Inc. (2004), 71 O.R. (3d) 54, 2004 C.L.L.C. 220-029,185 O.A.C. 138,48 C.B.R. (4th) 256,40
C.C.P.B. 45, 238 D.L.R. (4th) 677, 2004 CarswellOnt 1284 (Ont. C.A.), allowing appeal from judgment denying leave
to union to pursue successor employer claim against receiver of debtor company.
POURVOI du syndicat et POURVOI INCIDENT du creancier a l'encontre de l'arret publie a GMA C Commercial Credit
Corp. - Canada v. TCT Logistics Inc. (2004), 71 O.R. (3d) 54, 2004 C.L.L.C. 220-029, 185 O.A.C. 138, 48 C.B.R. (4th)
256, 40 C.C.P.B. 45, 238 D.L.R. (4th) 677, 2004 CarswellOnt 1284 (Ont. C.A.), qui a accueilli le pourvoi a l'encontre
du jugement refusant au syndicat la permission d'intenter un recours portant sur le statut d'employeur successeur contre
le sequestre de la compagnie debitrice.
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Abella J.:
1
Bankruptcy suspends the economic independence of an enterprise or individual. No longer can operational choices
be made by the owner of a business. These become instead the responsibility of the receiver or trustee appointed by the
court to salvage as much of the business' financial remains as possible for the benefit of creditors.
2
Those creditors include unionized employees. The issue in this appeal is the extent to which the rights of those
employees must yield to the overall objective in a bankruptcy of maximizing the ability of creditors to minimize their
losses. In particular, the issue is whether those employees are entitled to the same access to a remedy as other stakeholders
who attempt to impugn a receiver's or trustee's conduct.
3 The analysis engages both the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, and the Ontario Labour Relations
Act, 1995, S.O. 1995, c. 1, Sch. A.
4 Three provisions of the Bankruptcy and Insolvency Act are engaged by the circumstances of this case. The first is s. 47,
authorizing a judge to appoint and supervise an interim receiver to take possession and control of, or otherwise deal with
the debtor's property. The second is s. 215, which immunizes the conduct of receivers and trustees from lawsuits unless
prior judicial authorization is obtained. The third is s. 72(1), declaring that unless there is a conflict with the Act, any
legislation relating to property and civil rights is deemed to be supplemental to, not abrogated by the federal Bankruptcy
and Insolvency Act.
5 The relevant provisions of the Labour Relations Act, 1995 are ss. 69(2), 69(12), 114(1) and 116, the combined effect
of which is to give to the Ontario Labour Relations Board exclusive and final authority to determine whether a financial
transaction constitutes a sale of a business, thereby triggering the obligation, as a "successor employer", to honour any
collective agreements of the acquired business.
6
The issue which animates the interpretive interplay between these provisions is whether to endorse the current
judicial approach set out in Mancini (Trustee of) v. Falconi (1993), 61 O.A.C. 332 (Ont. C.A.), to determinations under
s. 215 of the Bankruptcy and Insolvency Act granting or withholding permission to sue a receiver or trustee.
7
For over a decade, the reigning test for mediating between the protection from litigation for those administering
a bankrupt estate, and the right to sue them for this very administration, has been the one set out in Mancini. In
essence, the three principles summarized in Mancini preclude frivolous, vexatious or manifestly unmeritorious claims
from proceeding. For the reasons that follow, unlike the majority in the Court of Appeal, I see no reason to dethrone it
and create a higher test to be applied only to claims by employees represented by unions.
Background
8
The bankrupt, T.C.T. Logistics Inc., was one of a number of related companies (collectively "TCT") operating a
trucking, freight brokerage and warehousing business of high-tech goods in Canada and the United States. TCT operated
its warehouse business from several sites, one of which was in Toronto.
9
Forty-two employees at the Toronto warehouse were represented by the Industrial Wood and Allied Workers of
Canada, Local 700 ("Union"). On their behalf, the Union entered into a collective agreement with TCT. The term of the
agreement was from May 1,2000 until April 30, 2004.
10
During the course of the collective agreement, TCT became insolvent. GMAC Commercial Credit Corporation
— Canada ("GMAC"), TCT's largest secured creditor, applied under s. 47 of the Bankruptcy and Insolvency Act for an
order appointing ICPMG Inc. ("KPMG") as interim receiver. The Union was not given notice of this application.
11 The order was made on January 24, 2002. It provides for the termination of all employees "effective immediately",
but it also gives KPMG authority to hire or fire any of TCT's employees.
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12 The order explicitly states that KPMG’s employment-related actions could not be considered those of a "successor
employer". The order also prohibits proceedings being taken against the interim receiver unless the court grants leave,
and then only if KPMG's solicitor/client costs in such proceedings are secured by court order.
13
The provision at the heart of this litigation is para. 15 of the order, the central provision insulating KPMG from
a successor employer designation and more elaborately protecting it from employment obligations arising under either
provincial or federal legislation. It states:
EMPLOYEES
15. THIS COURT ORDERS that the employment of employees of the Debtors, including employees on maternity
leave, disability leave and all other forms of approved absence is hereby terminated effective immediately prior to
the appointment of the Receiver. Notwithstanding the appointment of the Receiver or the exercise of any of its
powers or the performance of any of its duties hereunder, or the use or employment by the Receiver of any person
in connection with its appointment and the performance of its powers and duties hereunder, the Receiver is not
and shall not be deemed or considered to be a successor employer, related employer, sponsor or payer with respect
to any of the employees of any of the Debtors or any former employees with the meaning of the Labour Relations
Act (Ontaxio), the Employment Standards Act (Ontario), the Pension Benefits Act (Ontario), Canada Labour Code,
Pension Benefits Standards Act (Canada) or any other provincial, federal or municipal legislation or common law
governing employment or labour standards, (the "Labour Laws") or any other statue [sic], regulation or rule of law
or equity for any purpose whatsoever, or any collective agreement or other contract between any of the Debtors
and any of their present or former employees, or otherwise. In particular, the Receiver shall not be liable to any
of the employees of any of the Debtors for any wages (as "wages" are defined in the Employment Standards Act
(Ontario)), including severance pay, termination pay and vacation pay, except for such wages as the Receiver may
specifically agree to pay. The Receiver shall not be liable for an [sic] contribution or other payment to any pension
or benefit fund.
14

Paragraph 14 of the order is also relevant:
THIS COURT ORDERS AND DECLARES that nothing in this Order shall constitute the Receiver as the
employer of the employees of any of the Debtors and further orders and declares that the appointment of the
Receiver will not constitute a sale of the business of any of the Debtors.

15
Pursuant to a further order, KPMG was directed to file an assignment in bankruptcy on behalf of TCT and the
related companies. The assignment was filed on February 25,2002. KPMG was appointed trustee in bankruptcy.
16
KPMG did not give notice to TCT's employees before it had obtained the January 24 order permitting it to
terminate their employment. The Union, upon learning about the order, wrote to TCT and KPMG on February 1,2002
advising them that, in its view, any collective bargaining rights under the Ontario Labour Relations Act, 1995 remained
"operative and in full force and effect".
17
KPMG met with the employees on February 25, advising them that the business would be continuing in order
to evaluate potential sales of the warehousing business. KPMG asked the employees for their loyalty and support "to
allow us to maximize the enterprise value for all stakeholders".
18
Subsequently, because of the rapid deterioration of the warehousing business, KPMG sought to sell it as a going
concern as quickly as possible. On April 12, KPMG agreed to sell most of the assets of the warehousing business to
Spectrum Supply Chain Solutions Inc., a newly formed company.
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19 On April 16, KPMG informed the employees about the Spectrum deal and of its intention to seek court approval
two days later. An order approving the transaction was obtained on April 18. The closing was scheduled to take place
on April 19, 2002.
20 The leasehold interest in the Toronto warehouse was not one of the assets Spectrum purchased. As a result, KPMG
decided to wind down its operations and disclaim the lease. It asked Spectrum to manage this process from April 19 until
May 23, the date by which KPMG was obliged to vacate the Toronto premises. The resulting management agreement
between Spectrum and KPMG entitled Spectrum to any revenues earned during that period in exchange for incurring
the costs of winding down the Toronto operation.
21 All unionized employees at the Toronto warehouse were terminated by KPMG on May 9. Some of them were later
hired by Spectrum. These hirings were not in accordance with the Union's seniority list.
22
As a result, the Union applied to the Ontario Labour Relations Board on May 13, seeking the following relief
under the Ontario Labour Relations Act, 1995:
• a declaration that Spectrum was the successor employer to TCT and/or KPMG, and, accordingly, bound by the
Union's collective agreement with TCT (under s. 69 of the Act);
• a declaration that TCT and Spectrum were a single employer for labour relations purposes (under s. 1(4) of the
Act);
• a declaration of unfair labour practices against TCT and/or KPMG and Spectrum for entering into an agreement
discriminating against unionized employees and eliminating the Union in Spectrum's workforce (under s. 96 of the
Act); and
• an order certifying the Union as the exclusive bargaining agent for Spectrum's employees.
23 The underlying premise of the Union's application to the Ontario Labour Relations Board was that Spectrum was
incorporated for the sole purpose of acquiring TCT's warehousing business and had colluded with KPMG to operate
TCT's business at a different location under substantially the same management. Except for the new location, the only
major difference between TCT's operations and those of Spectrum was the absence of the Union. The president of
Spectrum had been the vice-president, Warehousing and Logistics, of TCT; several of the warehousing managers of
TCT became managers of Spectrum; and Spectrum set up the warehousing operations in its new Toronto location with
essentially the same customers as TCT.
24
Relying primarily on s. 215 of the Bankruptcy and Insolvency Act which prevents proceedings against an interim
receiver or trustee in bankruptcy without leave of the court, KPMG obtained a stay of the Union's application from the
Ontario Labour Relations Board.
25
The Union accordingly sought the necessary court approval. In its motion to the bankruptcy judge, it asked for
the deletion of those portions of the January 24 order which had declared KPMG's conduct incapable of scrutiny under
federal or provincial labour and employment legislation. It also sought to strike the security for costs provision.
26 The bankruptcy judge agreed that the costs requirement was unduly onerous and deleted it ((2003), 42 C.B.R. (4th)
221 (Ont. S.C J.)). He declined, however, to delete that part of the order declaring that the interim receiver could not be
found to be a "successor employer" under the Labour Relations Act, 1995.
27 In the course of his analysis, the bankruptcy judge made a number of observations. Since interim receivership orders
are designed to enhance the value of the bankrupt estate as much as possible, and since this objective may sometimes best
be realized by continuing the operation of a debtor's business pending a sale, the court was entitled to consider the policy
implications of exposing interim receivers or trustees to the risk of being successor employers. Moreover, eliminating the
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risk of an obligation that might otherwise accrue from continuing a business as a going concern offers employees the
possibility of employment with a subsequent purchaser.
28
The bankruptcy judge concluded that it would be unduly burdensome on an interim receiver, and incompatible
with its duties, to impose the requirements flowing from a successor employer designation on a receiver engaged in such
temporary and limited employment relationships.
29
However, applying the "ancillary" or "necessarily incidental" doctrine crafted by Dickson C.J.C. in City National
Leasing Ltd. v. General Motors of Canada Ltd., [1989] 1 S.C.R. 641 (S.C.C.) (refined by Iacobucci J. in Global Securities
Corp. v. British Columbia (Securities Commission), [2000] 1 S.C.R. 494,2000 SCC 21 (S.C.C.), and by LeBel J. in Kitkatla
Band v. British Columbia (Minister of Small Business, Tourism & Culture), [2002] 2 S.C.R. 146, 2002 SCC 31 (S.C.C.)),
the bankruptcy judge concluded that the "successor provisions" of the order were only "sufficiently integrated" with the
legislative scheme of the Bankruptcy and Insolvency Act if the interim receiver was carrying on the bankrupt's business
for the purpose of an orderly liquidation of the bankrupt's assets or of effecting a sale of the bankrupt's business as a
going concern. He relied on Farley J.'s distinction in Royal Crest Lifecare Group Inc., Re (2003), 40 C.B.R. (4th) 146
(Ont. S.C.J.), between a receiver (or trustee) acting "qua realizer" of the assets and acting "qua employer". When acting
"qua realizer", the receiver was entitled to immunity from successor employer provisions.
30 The bankruptcy judge accordingly amended para. 15 of the order by adding language clarifying that the "successor
employer" protection was only valid if KPMG was acting "qua realizer" and its conduct was for the purpose of preserving,
protecting or liquidating the debtor's assets. The specific language added to the second sentence of para. 15 was:
for the purpose of preserving, protecting and realizing upon the assets of the Debtors by effecting a sale or sales
of the assets or of the business of the Debtors as a going concern or otherwise or for the purpose of effecting an
orderly liquidation of the assets of the Debtors.
Since in his view KPMG was carrying on the business as a going concern for these very purposes and acting "qua realizer",
it was therefore entitled to the protection stipulated in the January 24 order.
31
Turning to s. 215 of the Act, the bankruptcy judge denied the Union leave to bring proceedings against KPMG
at the Ontario Labour Relations Board. Since he had concluded that the provisions of the order in relation to KMPG's
status as a successor employer were valid as amended, he saw no basis on which leave should be granted to bring a
proceeding seeking relief contrary to the terms of the order.
32

On appeal by the Union to the Court of Appeal, there were two issues:
• Did the bankruptcy judge have jurisdiction under s. 47(2) of the Bankruptcy and Insolvency Act to make
declarations about successorship?
• Did he err in the exercise of his discretion by denying leave under s. 215 of the Act?

33
The Court of Appeal unanimously concluded that only the labour board had jurisdiction to determine who was
a successor employer ((2004), 71 O.R. (3d) 54 (Ont. C.A.)). Section 47(2) of the Bankruptcy and Insolvency Act did not
confer on the bankruptcy judge the jurisdiction to make declarations on this issue or to otherwise immunize KPMG
from such potential declarations by the labour board. Writing for the court on this issue, Feldman J.A. observed that
the federal Bankruptcy and Insolvency Act itself explicitly states in s. 72(1) that only provincial laws which conflict with
the Bankruptcy and Insolvency Act can be abrogated. She did not find in s. 47(2) the authority to declare whether actions
taken by KPMG make it a successor employer. Accordingly, she saw no conflict between the authority given to the
bankruptcy court under s. 47(2) to supervise an interim receiver, and the successor rights provisions in s. 69(12) of the
Labour Relations Act, 1995, making a paramountcy analysis unnecessary. As a result, in her view the provincial laws
conferring this exclusive jurisdiction on the labour board were unaffected by the Bankruptcy and Insolvency Act.
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34
Since the bankruptcy judge had no jurisdiction to make any determination relating to successor employer status,
the distinction lie drew in para. 15 of his January 24 order protecting the interim receiver only when it was acting "qua
realizer" and not "qua employer" of the assets was immaterial.
35 On this basis, the Court of Appeal further amended para. 15 deleting the bankruptcy judge's "qua realizer" addition,
and adding the following two passages:
unless and until an order is made by the Ontario Labour Relations Board, upon leave of this court under s. 215 of the
Bankruptcy and Insolvency Act, declaring the interim receiver a successor employer to the debtors, and subject to the
specific terms of any such order, the interim receiver is not obliged to make any payment as a successor employer...
For clarification, the parties have agreed that if any such amounts become payable by the interim receiver as a
successor employer, in no event is the interim receiver to be liable for any amount that either became due or accrued
prior to the date of its appointment.
36
The court divided, however, on the bankruptcy judge's approach to and resolution of the Union's application
for leave to bring labour board proceedings. The disagreement was over the test under s. 215 of the Bankruptcy and
Insolvency Act for granting leave to bring successor employer applications. Feldman J.A., whose analysis was endorsed
in separate concurring reasons by Cronk J.A., was of the view that the traditional Mancini test represented too low a
threshold when the proposed proceedings were successor employer applications. In her view, an approach was required
that took more account of the impact of such litigation on the bankruptcy process.
37 The revised test proposed by Feldman J. A. added factors such as the complexity of the receivership; the availability
of suitable purchasers; the potential duration of the receiver's operation of the business pending a sale; any arrangements
the receiver has made with the Union to accommodate the employees; the likelihood that a subsequent purchaser will be
declared a successor employer bound by the obligations under the collective agreement; and the timeliness of the labour
board hearing relative to the receiver's temporary operation and ultimate sale of the business.
38
Feldman J.A. concluded that the bankruptcy judge was obliged not to determine the issue itself, but to determine
whether a prima facie case of successor employer status had been made out, and, based on the factors she enumerated,
to decide whether to grant leave. She accordingly set aside his refusal to grant leave and remitted the leave application
back to him for reconsideration based on her enumerated factors.
39 In dissent, MacPherson J.A. saw no basis for erecting a higher threshold for granting leave when the application was
for successor employer applications. Other creditors' applications for leave to bring proceedings under s. 215 are usually
determined in accordance with the Mancini test, the applicability of which had been consistently upheld by the Ontario
Court of Appeal, most recently in Royal Crest Lifecare Group Inc., Re (2004), 46 C.B.R. (4th) 126 (Ont. C.A.). In his
view, by formulating what he characterized as a "more vague and more elaborate" (para. Ill) test uniquely for successor
employer leave applications, the majority was inviting a bankruptcy court to do indirectly through s. 215 what it had
decided, correctly in his view, could not be done under s. 47(2), namely, insulate the receiver from successor employer
determinations.
40 Applying the test in Mancini, MacPherson J.A. concluded that the bankruptcy judge had erred in refusing to grant
leave to the U nion to bring successor employer and unfair labour practice proceedings against KPMG. His remedy,
accordingly, would have been to grant leave to the Union to proceed with its application before the labour board.
41
The Union appealed the Court of Appeal's order denying leave to bring its successorship proceedings before the
labour board, and disputed the majority's conclusion that the Mancini test set too low a bar for granting leave to bring
proceedings before the labour board. The Union also sought to have the Court of Appeal's amended version of para. 15
set aside to the extent that it continues to make declarations with respect to successorship rights.
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42
GMAC cross-appealed the Court of Appeal's amendments to para. 15, taking issue with the court's unanimous
conclusion that a bankruptcy judge lacks jurisdiction to declare whether a receiver is a successor employer under the
Labour Relations Act, 1995.
Analysis
A. Can a Bankruptcy Court Judge Determine Successor Rights Issues?
43
The first issue decided by the Court of Appeal, and raised in the cross-appeal, relates to whether the bankruptcy
court has jurisdiction to decide whether an interim receiver is a successor employer within the meaning of the Labour
Relations Act, 1995. The unanimous conclusion of the Court of Appeal was that it had no such jurisdiction. I agree.
44
The bankruptcy court's authority to supervise the interim receiver is found in s. 47(2) of the Bankruptcy and
Insolvency Act, which states:
41....
(2) The court may direct an interim receiver appointed under subsection (1) to do any or all of the following:
(a) take possession of all or part of the debtor's property mentioned in the appointment;
(.b) exercise such control over that property, and over the debtor's business, as the court considers advisable; and
(c) take such other action as the court considers advisable.
45
These statutory parameters, though sufficiently flexible to authorize a wide range of conduct dealing with the
taking, management, and eventual disposition of the debtor's property, are not open-ended. The powers given to the
bankruptcy court under s. 47(2) are powers to direct the interim receiver's conduct. That section does not, explicitly or
implicitly, confer authority on the bankruptcy court to make unilateral declarations about the rights of third parties
affected by other statutory schemes.
46 Any doubt about whether s. 47(2) was intended to dispense such jurisdictional largesse vanishes when it is read in
conjunction with s. 72(1) of the Bankruptcy and Insolvency Act, which states:
72. (1) The provisions of this Act shall not be deemed to abrogate or supersede the substantive provisions of any
other law or statute relating to property and civil rights that are not in conflict with this Act, and the trustee is
entitled to avail himself of all rights and remedies provided by that law or statute as supplementary to and in addition
to the rights and remedies provided by this Act.
47 The effect of s. 72(1) is that the Bankruptcy and Insolvency Act is not intended to extinguish legally protected rights
unless those rights are in conflict with the Bankruptcy and Insolvency Act. The right in issue here is the right found in s. 69
of the Ontario Labour Relations Act, 1995 to seek a declaration that a subsequent employer is bound by the employment
obligations found in the collective agreements of its predecessor. I agree with Feldman J.A. who concluded:
...the first half of [s. 72] clearly states that the Bankruptcy and Insolvency Act will not abrogate or supercede any
provincial law unless that law is in conflict with the Bankruptcy and Insolvency Act. The language of s. 47(2) of the
Bankruptcy and Insolvency Act does not conflict with the successor employer sections of the LRA and therefore does
not abrogate or supercede that Act. [para. 30]
48

Section 114(1) of the Labour Relations Act, 1995 states:
The Board has exclusive jurisdiction to exercise the powers conferred upon it by or under this Act and to determine
all questions of fact or law that arise in any matter before it, and the action or decision of the Board thereon is final
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and conclusive for all purposes, but nevertheless the Board may at any time, if it considers it advisable to do so,
reconsider any decision, order, direction, declaration or ruling made by it and vary or revoke any such decision,
order, direction, declaration or ruling.
49 This means the Labour Board has exclusive jurisdiction to make a successor employer determination. It is difficult
to see how the right to seek such a declaration conflicts in any way with the bankruptcy court's authority under s. 47(2)
to direct and supervise the interim receiver's effective management of the debtor's assets.
50
Trustees, receivers and the specialized courts by which they are supervised, are entitled to a measure of deference
consistent with their undisputed expertise in the effective management of a bankruptcy. Flexibility is required to cure
the problems in any particular bankruptcy. But guarding that flexibility with boiler plate immunizations that inoculate
against the assertion of rights is beyond the therapeutic reach of the Bankruptcy and Insolvency Act.
51
If the s. 47 net were interpreted widely enough to permit interference with all rights which, though protected by
law, represent an inconvenience to the bankruptcy process, it could be used to extinguish all employment rights if the
bankruptcy court thinks it "advisable" under s. 47(2)(c). Explicit language would be required before such a sweeping
power could be attached to s. 47 in the face of the preservation of provincially created civil rights in s. 72. As Major J.
stated in Crystalline Investments Ltd. v. Domgroup Ltd., [2004] 1 S.C.R. 60, 2004 SCC 3 (S.C.C.):
...explicit statutory language is required to divest persons of rights they otherwise enjoy at law ... [s]o long as the
doctrine of paramountcy is not triggered, federally regulated bankruptcy and insolvency proceedings cannot be used
to subvert provincially regulated property and civil rights, [para. 43]
The language of s. 47(2) falls well short of this standard. The bankruptcy court can undoubtedly mandate employmentrelated conduct by the receiver, but as s. 47(2) of the Bankruptcy and Insolvency Act is presently worded, the court cannot,
on its own, abrogate the right to seek relief at the labour board.
52 Accordingly, the Court of Appeal was correct to conclude that the bankruptcy judge had no jurisdiction to make
a declaration about or immunize the receiver from successor employer liability. To the extent that any provision of the
order does so, including the amendments added by the Court of Appeal, they should be set aside.
B. Is a Unique Test Required Under Section 215 for Leave to Bring Successor Rights Applications?
53 Having concluded that the bankruptcy judge has no jurisdiction either to make a determination as to the receiver's
status as a successor employer, or to immunize it from such a determination by the labour board, the remaining issue is
whether to set aside the bankruptcy judge's refusal to permit the Union remedial access to the Ontario Labour Relations
Board.
54
The debate between the parties is over the extent of the bankruptcy court's discretion when leave is sought by
a union to bring a successor employer application against the receiver or trustee. This shifts the focus to s. 215 of the
Bankruptcy and Insolvency Act, which states:
215. Except by leave of the court, no action lies against the Superintendent, an official receiver, an interim receiver
or a trustee with respect to any report made under, or any action taken pursuant to, this Act.
55
For almost 150 years, courts and commentators have been universally of the view that the threshold for granting
leave to commence an action against a receiver or trustee is not a high one, and is designed to protect the receiver or
trustee against only frivolous or vexatious actions, or actions which have no basis in fact. As L. W. Houlden, G. B.
Morawetz and J. Sarra stated in Bankruptcy and Insolvency Law of Canada (3rd ed. (loose-leaf)), vol. 3, at p. 7-118.2:
The court will not refuse leave unless there is no foundation for the claim or the claim is frivolous and vexatious...
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Essentially, unless the claim is without merit, the gate to a litigated determination has usually been opened under
s. 215 and its statutory predecessors: see Randfield v. Randfield (1861), 3 De G.F. & J. 766, 45 E.R. 1075, at p. 1077, per
Turner L.J. ("... it is not, as I apprehend, according to the course of the Court, to refuse liberty to try a right which is
claimed against its receiver, unless it is perfectly clear that there is no foundation for the claim"); Diehl v. Carritt (1907),
15 O.L.R. 202 (Ont. H.C.), at p. 204; Danny's Cabaret Ltd. v. Horner, [1980] B.C.J. No. 1293 (B.C. C.A.); Virden Credit
Union Ltd. v. Dunwoody Ltd. (1982), 45 C..B.R. (N.S.) 84 (Man. Q.B.), at p. 90; New Alger Mines Ltd., Re (1986), 59
C.B.R. (N.S.) 113 (Ont. C.A.); RoyNat Inc. v. Omni Drilling Rig Partnership No. 1 (Receiver of) (1988), 61 Alta. L.R.
(2d) 165 (Alta. Q.B.); B.N.R. Holdings Ltd. v. Royal Bank (1992), 14 C.B.R. (3d) 233 (B.C. S.C.); Toronto Dominion
Bank v. Alex L. Clark Ltd. (1993), 22 C.B.R. (3d) 6 (Ont. Gen. Div.), at para. 7; Nicholas v. Anderson (1996), 40 C.B.R.
(3d) 32 (Ont. Gen. Div.), at paras. 13-15; Burton v. Kideckel (1999), 13 C.B.R. (4th) 9 (Ont. S.C.J.), at para. 13; Society
of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 50 O.R. (3d) 688 (Ont. C.A.), at para. 2;
Vanderwoude v. Scott & Pichelli Ltd. (2001), 143 O.A.C. 195 (Ont. C.A.), at para. 22; Bennett on Bankruptcy (8th ed.
2005), at pp. 416-17; Bennett on Receiverships (2nd ed. 1999), at p. 223; and Houlden, Morawetz and Sarra, at p. 7-118.2.
57

In the leading case of Mancini, the court summarized the accepted principles as being the following:
1. Leave to sue a trustee should not be granted if the action is frivolous or vexatious. Manifestly unmeritorious
claims should not be permitted to proceed.
2. An action should not be allowed to proceed if the evidence filed in support of the motion, including the
intended action as pleaded in draft form, does not disclose a cause of action against the trustee. The evidence
typically will be presented by way of affidavit and must supply facts to support the claim sought to be asserted.
3. The court is not required to make a final assessment of the merits of the claim before granting leave. [Citations
omitted; para. 7.]

58 The court in Mancini explained that the duty of the trustee is to protect both the creditors and the public interest in
the proper administration of the bankrupt estate. The gatekeeping purpose of the leave requirement, therefore, in light
of this duty, is to prevent the trustee or receiver "from having to respond to actions which are frivolous or vexatious or
from claims which do not disclose a cause of action" (para. 17) so that the bankruptcy process is not made unworkable.
On the other hand, it ensures that legitimate claims can be advanced.
59
The question under s. 215 is whether the evidence provides the required support for the cause of action sought
to be asserted. As Blair J. observed in Nicholas:
The question ... is whether, in the circumstances of this case, the facts in support of the proposed claim have been
disclosed by sufficient affidavit evidence to ensure the claim's proper factual foundation, having regard to the policy
of requiring leave in order to protect a trustee from claims which have no basis in fact. [para. 16]
In other words, the evidence must disclose a prima facie case.
60
Although the Mancini test calls for an investigation into whether the proposed litigation discloses a cause of
action, the focus of that inquiry is not a determination of the merits. This is a particularly important observation in
circumstances where exclusive jurisdiction to decide the legal questions raised in the proceedings resides elsewhere. As
the court said in Mancini, at para. 16 "[o]n a continuum of evidence ranging from no evidence to evidence which is
conclusive, the evidence required to support an order under [the predecessor of s. 215] must be sufficient to establish that
there is a factual basis for the proposed claim and that the proposed claim discloses a cause of action". See also Society
of Composers, Authors and Music Publishers of Canada, at para. 2.
61 This threshold strikes the appropriate balance between the protection of trustees and receivers from the distraction
and delay inherent in frivolous or merely tactical suits, and the preservation to the maximum extent possible of the rights
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of creditors and others as against a trustee or receiver. In this way, Mancini is consistent with Crystalline's requirement
that there be "explicit statutory language" (para. 43) before the Bankruptcy and Insolvency Act is interpreted so as to
deprive persons of rights conferred under provincial law.
62 The approach proposed by the majority in the Court of Appeal would require that courts consider the effect of the
proposed proceeding on, among other considerations, the potential for interference with the maximization of stakeholder
value. With respect, the result of the application of this higher threshold would necessarily bar some meritorious cases
on the basis that other stakeholders would be better off. To allow bankruptcy courts to use the leave requirement in s.
215 to pick and choose between stakeholders1 claims on the basis of a standard which, as MacPherson J.A. noted, at
para. 111, is both "more vague and more elaborate" than that set out in Mancini, would be a profound departure from
the principles in Crystalline. The integrity and efficiency of the bankruptcy process are sufficiently advanced by directing
bankruptcy courts to deny leave to frivolous and merely tactical suits.
63 A more interventionist approach is premised on the "single control" theory of bankruptcy litigation. In Eagle River
International Lid., Re, [2001] 3 S.C.R. 978, 2001 SCC 92 (S.C.C.), a case dealing with the enforceability of bankruptcy
court orders across Canada, Binnie J. described the goal of a single court controlling all aspects of a bankruptcy, including
litigation, as being "the expeditious, efficient and economical clean-up of the aftermath of a financial collapse" (para.
27). The benefits of avoiding multiple proceedings in multiple provinces underlay the decision. But, as Binnie J. also
observed, "[s]ingle control is not necessarily inconsistent with transferring particular disputes elsewhere" (para. 76).
64
"Transferring particular disputes elsewhere" is all that is done when leave under s. 215 is granted. Moreover,
I note that the "transfer" in the instant case consists only of permitting the tribunal vested with exclusive jurisdiction
over the matter to ultimately decide it. It is one thing to avoid permitting provincial enforcement schemes to defeat
legitimate bankruptcy orders, as was held in Eagle River, it is another to use the bankruptcy process to defeat legitimate
assertions of provincially granted rights, including labour and employment rights over which the bankruptcy court has
no jurisdiction. The Mancini test is not, in short, inconsistent with "single control".
65 Ultimately, the appropriate test under s. 215 of the Bankruptcy and Insolvency Act remains a question of statutory
interpretation, and the Act itself provides important context for the resolution of that question. I think it is instructive
that s. 37 of the Bankruptcy and Insolvency Act provides that when the bankrupt, any creditor, or any other person is
aggrieved by ail act or decision of a trustee or receiver in the administration of the bankrupt estate, he or she may apply
to the bankruptcy court. The court may then reverse, modify or confirm the act or decision complained of, making such
order as it thinks just. No leave is required under s. 37.
66
Sections 37 and 215 have been called alternative means of proceeding against a trustee or receiver: see Virden
Credit Union Ltd., at pp. 89-90. The difference, of course, is that under s. 215, permission can be sought to seek a remedy
elsewhere than in the bankruptcy court, and certain claims will be beyond the jurisdiction of the bankruptcy court under
s. 37. Nevertheless, many actions that may be brought with leave under s. 215 may also be heard in the bankruptcy court
on a s. 37 application. What is instructive about s. 37, however, is that it demonstrates that Parliament did not consider
it appropriate to immunize court-appointed officers from litigation.
67
On the other hand, where Parliament has intended to confer immunity on trustees or receivers from certain
claims, it has done so explicitly, as in s. 14.06(1.2) (trustee immune from certain liabilities arising from continuing the
debtor's business or the employment of the debtor's employees); s. 14.06(4) (trustee immune in certain circumstances
from environmental liabilities); s. 41(8) (discharge of liability of trustee upon discharge of trustee); ss. 50(9) and 50.4(5)
(trustee not liable for detrimental reliance on cash-flow statements if the trustee reviews the statements reasonably and
in good faith); s. 80 (trustee not liable for losses resulting from seizure of property); s. 148(3) (no action for a dividend
lies against a trustee); s. 171(6) (trustee not liable for reasonable and good faith statement of opinion as to the probable
cause of the bankruptcy); s. 197(3) (trustee not liable for costs of a proceeding); s. 251 (no action against a receiver for
loss resulting from notice of the receiver's appointment); and s. 252 (no action against a receiver for failure to comply
with the Act where the receiver reasonably believed the debtor was not insolvent).
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68
In the absence of such express protection, the bankruptcy court should not convert the leave mechanism in s. 215
into blanket insulation for court-appointed officers.
69
The issue then becomes whether there is some reason why the long-standing principles governing the granting
of leave should be different when the dispute relates to the receiver's obligations to the debtors' employees represented
by a union.
70
The argument for a higher, more elaborate threshold advanced by the majority in the Court of Appeal is to
enhance the receiver’s ability to decide how and when to sell the assets, free from the fear of subsequent scrutiny for
labour relations violations. The Mancini test does not in any way interfere with the protections that Parliament has
deemed necessary to preserve the ability of trustees and receivers to discharge their duties flexibly and efficiently. If the
argument is that the receiver should be protected from the threat of litigation by the Union because of its inevitable
cost, delay and inconvenience, then no creditor should ever be granted leave to sue. No litigation is without delay,
cost and inconvenience. But Parliament has nonetheless decided, through s. 215, that the bankruptcy court should, in
its discretion, permit litigation against court-appointed officers. It has made no distinction between unions and other
creditors in granting this discretionary authority and none should be imputed.
71
To impose a higher s. 215 threshold when it is a labour board issue is to read into the Bankruptcy and Insolvency
Act a lower tolerance for the rights of employees represented by unions than for other creditors. I see nothing in the
Act that suggests this dichotomy.
72 A hierarchical approach to s. 215 which makes it significantly more difficult for a successorship case to obtain leave
would unduly give trustees and receivers more protection from being answerable to the court for possible misconduct
related to potential breaches of labour relations, and offers unique and enhanced protection for trustees who violate
labour rights. It is, moreover, an approach that undermines the protection of rights endorsed by this Court in Crystalline.
As Borins J. A. of the Ontario Court of Appeal observed in Royal Crest Lifecare Group Inc.:
While the important role performed by bankruptcy trustees is deserving of protection, the rights of labour unions
to pursue legitimate issues on behalf of their members must also be respected, [para. 70]
73
The Court of Appeal unanimously — and correctly — reached the conclusion that the bankruptcy court cannot
make declarations about, or immunize court-appointed officers from accountability for contraventions of applicable
labour relations laws. Yet, the majority's proposed threshold for leave under s. 215 would not only upset the balance in
the Act between the gate-keeper function of the bankruptcy court and protected property and civil rights, it would create
a real risk that s. 215 would become a de facto means by which the bankruptcy court could make such declarations, and,
contrary to Mancini, effectively decide the issue on its merits. That is what happened at first instance in this case. As
MacPherson J. A. observed in his dissent:
In short, and with respect, my colleague introduces through the side door of s. 215 (a leave provision, not a provision
conferring authority on the receiver) precisely what she correctly does not permit the receiver to do through the
front door of s. 47(2). [para. 115]
74
Section 215 is not designed to protect the trustee from well-founded litigation. It is designed to afford protection
from claims for which there is no factual foundation. All major stakeholders, on a plain reading of the statute, have
been given similar access for remedying alleged grievances against the trustee under ss. 37 and 215. Absent a statutory
intention to the contrary, this symmetry should continue, whatever the identity of the stakeholder. There is no reason to
depart from it when what is sought is relief from the labour board rather than from a bankruptcy judge.
75
That brings us to the proposed action in this case, namely a successor rights application before the labour board.
Various provincial statutes provide that the successor employer is bound by the collective agreement and required to
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recognize the exclusive representation of the employees by their union. The statutes declare that the collective agreement
is binding if the business has been sold or otherwise transferred to the successor until the tribunal otherwise declares.
76
In W. W. Lester (1978) Ltd. v. U.A., Local 740, [1990] 3 S.C.R. 644 (S.C.C.), Wilson J., in her dissenting reasons,
explained that the purpose of the "successor rights" provisions in labour legislation is "to prevent the loss of union
protection by employees whose company's business is sold or transferred" (p. 652). A successor employer is defined in s.
69(2) of the Ontario labour legislation as someone who acquires a business by sale or transfer from an employer and is
bound by any existing collective agreements until the Ontario Labour Relations Board rules otherwise.
77
To be found to be a successor employer, as McLachlin J. noted for the majority in Lester, a labour board must
first determine whether a discernable part of the business was disposed of. This requires an examination of "the nature
of the predecessor business, and the nature of the successor business" (p. 676) to determine whether the business of
the predecessor is being performed by the successor. Relevant factors include the work covered by the terms of the
collective agreement, the type of assets transferred, whether employees are transferred, and whether there is continuity
of management or of the work performed. In each case, as McLachlin J. pointed out, the labour relations board must
determine "if, within the business context in which the transaction occurred, it can reasonably be said on the factors
present that the business or part of the business has been transferred from the predecessor to the successor" (p. 677).
78 KPMG and GMAC make a number of arguments directed specifically at the obstacles to the Union's successorship
claim, including a constitutional paramountcy argument relating to the effect of a successor employer declaration on
the priority scheme in the Bankruptcy and Insolvency Act. These are matters for the labour board's consideration. They
are not germane to whether leave should be granted. And I appreciate the majority of the Court of Appeal's concern
that the possibility of subsequent labour relations scrutiny may have an impact on a receiver's decision about how best
to maximize stakeholder value. But again, this goes not to whether leave should be granted, but is a consideration in
deciding the merits of the successor rights application. Issues of successorship are within the exclusive jurisdiction of the
labour relations board. The labour board has been given exclusive responsibility for deciding these issues because the
provincial legislature has confidence in its ability to do so in the public interest, based not only on the expectations of
employees, but on those of employers as well.
79 In this case, the Union sought to argue before the Ontario Labour Relations Board that the interim receiver became
the employer of the employees after its appointment when it decided to employ them in order to continue operating
the warehouse. As an employer, it would be obliged to abide by the collective agreement and applicable labour and
employment statutes. The Union alleged it failed to do so by, among other acts, manipulating the sale agreement so that
the Union was ousted from the purchaser's workforce.
80
It is by no means clear how the Board will deal with a particular successorship issue, since the outcome will be
determined by the facts. But where, as here, it cannot be said that the Union's claim is frivolous or without an evidentiary
foundation, it should be allowed to proceed.
81 A postscript: No notice of the motion appointing an interim receiver was given to the Union, the exclusive bargaining
agent of the employees. I appreciate that what happened in this case is not uncommon: receivers routinely seek an ex
parte order from the bankruptcy judge with a draft order agreed upon by the debtor corporation and major creditors.
Unions, as in this case, receive no notice, thereby losing the opportunity at the earliest possible stage to participate in the
formulation of the plan for dealing with the debtor's assets. Notice is no guarantee either of cooperation or resolution,
but, arguably, a union shut out of the process early will eventually, like any major creditor, likely seek to protect its
interests. As Iacobucci J. observed in Wallace v. United Grain Growers Ltd., [1997] 3 S.C.R. 701 (S.C.C.):
The point at which the employment relationship ruptures is the time when the employee is most vulnerable and
hence, most in need of protection. In recognition of this need, the law ought to encourage conduct that minimizes
the damage and dislocation (both economic and personal) that result.... [para. 95]
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82 While advance negotiations with unions on important decisions may not eliminate a subsequent claim for successor
employer liability, they could potentially yield a greater possibility for resolution than ignoring them would. Optimally,
advance discussions about the impact on employees if the business is continued will lead to compromise rather than
litigation.
83
This would have resulted, in this case, in the immediate integration of a significantly affected party into the
development and supervision of the orderly, fair and effective management of the insolvency process. It would not, of
course, necessarily have avoided a multiplicity of proceedings. Nor would it have guaranteed the Union's blessing of
the proposed methodology for preserving and realizing the assets. But it would have, at the very least, ensured that its
legitimate concerns were factored into the planning at an early enough stage, thereby possibly avoiding later proceedings
such as those which arose in this case.
Disposition
84 I would allow the appeal with costs throughout, grant leave to the Union to bring its proceeding before the labour
board, and set aside those parts of the order that make a declaration about, or immunize the receiver from, successor
employer liability. I would dismiss the cross-appeal with costs.
Deschamps J.:
85
What factors guide a bankruptcy judge when hearing an application for leave to bring proceedings against a
trustee? That is the main issue in this case. To resolve it, however, the Court must consider the limits on the application
of provincial law in bankruptcy matters. For the reasons that follow, I am of the view that a judge who decides an
application under s. 215 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"), must do so in a manner
consistent with federal and provincial heads of power so as to avoid any constitutional conflicts. I would therefore affirm
the Court of Appeal's judgment ((2004), 71 O.R. (3d) 54 (Ont. C.A.)) remitting the case to the Superior Court of Justice
for reconsideration in light of the principles set out below.
86
I have read the reasons of Abella J. She concludes (at para. 78) that it is the Ontario Labour Relations Board
("OLRB") that must decide the constitutional question. In my view, the BIA provides for a step that is specifically
designed to avoid any constitutional conflicts, and the administrative tribunal should not be allowed to make an
unconstitutional declaration. Thus, we disagree as to the forum that should hear and determine the conflict issue. A
superior court judge presiding over a bankruptcy case acts as a specialized tribunal. He or she is very familiar with the
duties and responsibilities of trustees and serves as the initial jurisdiction to which someone wanting to bring proceedings
against a trustee must apply. I propose that the application for leave to bring proceedings pursuant to s. 215 BIA be
analysed based on the actual effect of the proceedings on the duties and responsibilities of the trustee as set out in the
BIA. Such an analysis is the only way to guarantee compliance with the principles of constitutional law.
87 In order to assess the areas of conflict between the BIA and the provisions of the Labour Relations Act, 1995, S.O.
1995, c. 1, Sch. A ("ZJL4"), concerning successor employers, it will be helpful to begin by briefly reviewing the trustee's
role in the context of the 1992 reform of the bankruptcy scheme. I will then discuss the effect of successor employer
declarations made by the OLRB before turning to the constitutional principles applicable in the event of conflict. I will
conclude by identifying the specific criteria for avoiding conflicts and then making a few comments on the case before
the Court.
1. Powers and Responsibilities of the Trustee
1.1 Role of the Trustee
88
Viewed generally, the administration of a bankruptcy is straightforward. The trustee receives the assets in one
hand, then settles any claims with the other using the proceeds of realization of the assets. In concrete terms, the trustee,
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in performing these functions, plays an active role in the liquidation of the bankrupt's estate. The trustee's duties and
responsibilities are explicitly governed by the BIA. The bankrupt's property vests in the trustee (s. 71). The trustee's
powers with respect to the property are set out in the BIA (ss. 30 and 31). Subject to the rights of secured creditors
and certain other exceptions, the remedies of all the creditors are stayed (s. 69.1). The BIA also governs the nature
of provable claims and the claims procedure (s. 121). A trustee who carries on the bankrupt's business or continues
the employment of the bankrupt's employees is not personally liable for any claims arising before the bankruptcy (s.
14.06(1.2)). However, trustees are authorized to settle such claims out of the assets vested in them (s. 67) by distributing
the proceeds of realization of the assets in accordance with the BIA, based on the priority of payment for which that
Act provides (ss. 136 to 147).
89

The trustee is, first and foremost, an officer of the court:
...and the Court regards him as its officer, and he is to hold money in his hands upon trust for its equitable
distribution among the creditors.
{Condon, Re (1874), 9 Ch. App. 609 (Eng. Ch. App.), at p. 614)

90
The basis for the trustee's long-recognized role as an officer of the court is found in s. 16(4) BIA; under the BIA,
the trustee has the same status as the interim receiver: Sovereign Bank v. Parsons (1912), [1913] A.C. 160 (Ontario P.C.),
at p. 167; L. W. Houlden, G. B. Morawetz and J. Sarra, Bankruptcy and Insolvency Law of Canada (3d ed. (looseleaf)),
vol. 1, at C§10 and C§44. This status obliges the trustee to act equitably and prudently, to cooperate with the court and,
in a more general manner, to contribute to the proper administration of justice {L'Heureux, Re, [1999] R.J.Q. 945 (C.A.
Que.), at p. 949; Caissepopulaire de Pontbriand c. Domaine St-Martin Ltee, [1992] R.D.I. 417 (C.A. Que.); Eagle River
International Ltd., Re, [2000] R.J.Q. 392 (C.A. Que.); Reed, Re (1980), 34 C.B.R. (N.S.) 83 (Ont. C.A.); J. Auger and A.
Bohemier, "The Status of the Trustee in Bankruptcy" (2002), 37 R.J.T. 57, at pp. 99-100).
91
The BIA protects trustees while they are acting as officers of the court and exercising the powers conferred upon
them by law. A trustee is not personally bound by the bankrupt's obligations. In addition to being protected by the
provisions that confer immunity upon them (ss. 14.06(1.2), (2) and (4), 50(9) and 50.4(5)), trustees benefit from the
screening of the proceedings provided for in s. 215, which is central to the litigation in the case at bar. The provisions
that protect trustees against proceedings are a clear indication of Parliament's intent to give trustees the flexibility they
need to discharge the duties imposed on them by the BIA.
92
It is also interesting to note that similar protections exist for monitors appointed under the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, ss. 11.7(4) and 11.8(1), (3) and (5), and liquidators acting pursuant to the Windingup and Restructuring Act, R.S.C. 1985, c. W-ll,ss. 35.1 and 76(2).
1.2 1992 Reform
93
The rules governing bankruptcy changed considerably with the coming into force of the 1992 reform. The most
striking change was the priority given to the reorganization of companies, as opposed to the interruption of business. D.
C. A. Tay comments as follows on the significance of the BIA's new thrust:
The main impact of the BIA is to change the thrust of Canada's bankruptcy legislation from liquidation to
rehabilitation. Whereas the old Act dealt primarily with who gets what from the remains of the bankrupt's estate,
the BIA tries to provide more ways for an insolvent debtor to stay alive and to restructure and reorganize its affairs.
{Implications of the New Bankruptcy and Insolvency Act (1993), article VI,"The Bankruptcy and Insolvency Act;
Striking a Balance Between the Rights of the Debtor and its Creditors", at p. 2)
94
This change is fundamental, and it unquestionably constitutes one of the main objectives behind the reform. Its
effect, in concrete terms, in the case at bar is that the trustee was obliged to facilitate the sale of a going concern rather than
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to cease operations and liquidate the assets. The objective of continuing operations is a factor that must be incorporated
into the constitutional analysis when considering whether a provincial statute frustrates the purpose of the B1A.
95
The trustee's duties and responsibilities as a public officer permeate these new functions. The trustee has been
transformed from a mere liquidator into an agent of financial restructuring. If trustees are responsible for ensuring that
businesses survive and that jobs are preserved, then it follows that they must manage the businesses until purchasers
can be found. The trustee's management role is essentially a temporary one. Although the length of the trustee's
administration may vary depending on the nature of the business and the economic conditions at the time, the trustee
serves essentially as a bridge in maintaining or reorganizing the business before handing it over to a purchaser.
96
It is clear from this crucial role of the trustee that bankruptcy inevitably has consequences for labour relations,
which is why it is important to review the interrelationship of the rules of bankruptcy and those of labour relations, more
specifically those applicable to the successor employer declaration.
2. Purpose and Effect of the Successor Employer Declaration
2.1 Purpose of the Declaration
97
Every Canadian legislature has enacted a provision pursuant to which employees’ union protection remains in
effect should the business they work for be transferred. The Ontario provision that is relevant to the instant case reads
as follows:
69...
(2) Where an employer who is bound by or is a party to a collective agreement with a trade union or council of
trade unions sells his, her or its business, the person to whom the business has been sold is, until the Board otherwise
declares, bound by the collective agreement as if the person had been a party thereto and, where an employer sells his,
her or its business while an application for certification or termination of bargaining rights to which the employer
is a party is before the Board, the person to whom the business has been sold is, until the Board otherwise declares,
the employer for the purposes of the application as if the person were named as the employer in the application.
98
Without this protection, employees could, although still working at the same jobs, albeit for a new employer, be
stripped of the rights their union had negotiated on their behalf.
99
In W. W. Lester (1978) Ltd. v. U.A., Local 740, [1990] 3 S.C.R. 644 (S.C.C.), McLachlin J., as she then was,
explained the purpose of the successor employer declaration as follows:
The basic aim of such provisions is to prevent employees from losing union protection when a business is sold or
transferred or when changes are made to the corporate structure of a business.... [p. 671]
100 Numerous factors are taken into consideration when establishing whether the purchaser of a business has succeeded
to the vendor as employer. To determine whether the business has been transferred, the usual practice is to ask whether
sufficient significant elements of its assets have been sold to the purchaser and assess the degree of continuity in the
business's operations. Each case turns on its own facts, and no single factor is determinative. The decision maker may
compare both the human aspects (employee know-how, management system, licences, patents, goodwill) and physical
aspects (tangible assets of the business, equipment, land, location) of the assigned business with those of the new one to
decide whether there has been a sale. The decision maker also determines whether the constituent parts of the business
have been transferred as a whole that is sufficiently coherent for the transfer to be equivalent to the sale of the business
as a "functional economic vehicle" and for the survival of the rights arising out of collective bargaining to be justified
(Lester, at p. 676; C. U.P.E. v. Metropolitan Parking Inc., [1980] 1 Can. L.R.B.R. 197 (Ont. L.R.B.), at p. 208; Power
Workers' Union v. Lincoln Hydro Electric Commission, [1999] O.L.R.B. Rep. 397 (Ont. L.R.B.), at pp. 415-16; G. W.
Adams, Canadian Labour Law (2d ed. (looseleaf)), at pp. 8-4 to 8-23).
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2.2 Effect of the Declaration
101
The effect of a declaration by the OLRB that an entity has succeeded to another as an employer is that the
entity in respect of which the declaration is made becomes a party to the collective agreement and becomes liable to
perform all the obligations set out in that agreement, including those that were binding on the former employer before
the business was transferred. The new employer becomes personally liable for the predecessor employer's debts, as well as
for any violations of the collective agreement occurring before the sale. For example, the successor may be bound by an
arbitration award against the predecessor and be forced to assume responsibility for unfair labour practices. Generally
speaking, the successor is personally liable to perform the predecessor's obligations (Adam v. Daniel Roy Ltee, [1983] 1
S.C.R. 683 (S.C.C.), at pp. 694-95; Man ofAran Ltd. v. International Beverage Dispensers' & Bartenders' Union, Local 280
(1974), 6 L.A.C. (2d) 238 (Ont. Arb.); Woodbridge Hotel v. International Beverage Dispensers' & Bartenders' Union, Local
280 (1976), 13 L.A.C. (2d) 96 (Ont. Arb.); Uncle Ben's Industries Ltd. v. B.F. C.S.D., Local300, [1979] 2 Can. L.R.B.R. 126
(B.C. L.R.B.); C.J.A., Local 3054 v. Cassin-Remco Ltd. (1979), 105 D.L.R. (3d) 138 (Ont. H.C.J.); N.A.B.E.T. v. Radio
CJYQ-930 Ltd. (1978), 34 di 617 (Can. L.R.B.); Adams, at pp. 8-38.2 to 8-39; D. D. Carter, G. England, B. Etherington
and G. Trudeau, Labour Law in Canada (5th ed. 2002), at pp. 280-81).
102
Although protecting employees upon the sale of a business is straightforward in the context of the transfer of
obligations to the purchaser, a number of questions are raised when the issue arises in a situation involving a trustee. The
difficulties faced by trustees are exacerbated by a lack of uniformity both in labour relations legislation across Canada
and in the case iaw relating to that legislation (Adams, at pp. 8-4 et seq. and 8-39 et seq.).
103
It is common ground that the LRA confers the exclusive power to decide who is a "successor employer" on the
OLRB. However, since the Ontario statute cannot frustrate the purpose of the BIA, it is necessary to determine to what
extent a declaration that a trustee is a successor employer is compatible with the BIA.
3. Conflicts Between the BIA and the LRA
104 I have already discussed the effect of a successor employer declaration made under the LRA. Section 69(2) LRA
provides that the purchaser of the business is bound by the obligations of the employer-vendor who signed the collective
agreement as if the purchaser had been a party to that agreement. I also mentioned above that a declaration that a
trustee is an employer within the meaning of the LRA would raise a number of questions. Even a cursory review brings
a number of conflicts to light.
105 The most obvious conflict results from claims for unpaid wages. The effect of a successor employer declaration is
that the person to whom it applies is liable for the obligations of the employer who signed the collective agreement. The
new "employer", the trustee in the case at bar, would be liable for all wages left unpaid by the bankrupt. This obligation
is in direct conflict with two provisions of the BIA.
106

The first is s. 14.06(1.2), which explicitly provides as follows:
(1.2) Notwithstanding anything in any federal or provincial law, where a trustee carries on in that position the
business of the debtor or continues the employment of the debtor's employees, the trustee is not by reason of that
fact personally liable in respect of any claim against the debtor or related to a requirement imposed on the debtor
to pay an amount where the claim arose before or upon the trustee's appointment.

As the declaration binds the trustee to perform all the obligations of the employer who signed the collective agreement,
its effect is to impose on this officer of the court a personal liability from which he or she is explicitly exempted by s.
14.06(1.2).
107 The second incompatible provision is s. 136(l)(d), which gives priority to claims of the bankrupt's employees for
up to six months' back pay, to a maximum of $2,000 per employee. Any claims in excess of this amount are treated as
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ordinary claims and paid rateably (s. 141). If the trustee is considered to be an employer, he or she must pay the employees'
claims in full, which is inconsistent with the BIA. This is another situation in which there is a direct conflict because it is
impossible to comply with both the BIA and the LRA. Although not all bankrupt employers accumulate debts for back
pay in excess of the limits provided for in the BIA, when one does, the bankruptcy court cannot unconditionally allow
a union to request that the trustee be declared the bankrupt's successor.
108
Another conflict may arise in situations similar to the one in Adam v. Daniel Roy Ltee. In that case, the new
employer was ordered to reinstate and indemnify an employee who had been dismissed by the predecessor employer
because of her union activities. Such a decision, if applied to a trustee, would require the trustee to reinstate an employee
even though the bankruptcy had, in principle, terminated his or her employment (Rizzo & Rizzo Shoes Ltd., Re, [1998]
1 S.C.R. 27 (S.C.C.)).
109
Other conflict situations are more subtle. One example is where a trustee must continue operating a business
with only a few remaining employees. Procedures relating to lay-offs or to relocation may impose constraints that are
incompatible with reorganization for bankruptcy purposes.
110
A final conflict results from the fact that the successor employer declaration is not time-limited. In the case of
an actual purchaser, this poses no problems. In principle, the transfer of the business, like the declaration, is final. The
same is not true in the case of a trustee, since the trustee, as an officer of the court, is entitled to be discharged once the
administration of the assets has been completed (s. 41(2) BIA). An unconditional declaration would make the trustee
an employer even though the reorganization has been completed and the trustee has been discharged by the bankruptcy
court.
111 The above examples clearly illustrate that the successor employer declaration is not free of pitfalls when it applies
to a trustee who must discharge his or her duties in accordance with the BIA. If in my first example it is clearly impossible
to apply the two statutes concurrently, a situation in which the trustee could be held personally liable for debts of the
bankrupt connected with the collective agreement would just as obviously frustrate the purpose of the BIA. As Feldman
J.A. stated in the instant case:
These bankruptcy considerations are critically important where an interim receiver could be declared a successor
employer of the debtor if it carries on the debtor's business in order to sell it as a going concern. Whether to carry
on the business is one of the most significant decisions that the receiver must make. That decision affects the entire
direction of the bankruptcy and its outcome and, importantly, the ability of the receiver to maximize the value of
the bankrupt's estate for the benefit of the affected stakeholders, [para. 53]
112
The decision to continue operating the business is central to the trustee's role under the BIA. This role cannot
be disregarded. The parties must strike a balance between the trustee's duties and immunities under the BIA and the
employees' rights under the LRA. In the event of conflict, the parties must refer to constitutional principles. A brief
review of the relevant doctrines is therefore in order.
4. Double Aspect and Paramountcy Doctrines
113
Conflicts of legislative powers are not tolerated in constitutional law. A number of doctrines have been
developed to ensure that federal and provincial powers are respected. Two of them are relevant here: double aspect and
paramountcy. The doctrine of paramountcy has been considered in a number of this Court's decisions dealing specifically
with bankruptcy, and it would be helpful to summarize those decisions.
4.1 Double Aspect Doctrine
114 Provincial legislatures have jurisdiction over property and civil rights under s. 92(13) of the Constitution Act, 1867
(the "Constitution"). The regulation of conditions of employment falls under this head of power. No one is questioning
the constitutionality either of the LRA as a whole or of s. 69(2). As for Parliament, it has jurisdiction over bankruptcy
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and insolvency under s. 91(21) of the Constitution, and neither its jurisdiction nor the provisions granting powers and
immunities to trustees are being contested. Thus, each of these statutes, in its own field, is within the jurisdiction of the
level of government that enacted it.
115 When effect is given to federal and provincial statutes, they can often be applied concurrently. The Privy Council
recognized this possibility at a very early stage:
...subjects which in one aspect and for one purpose fall within sect. 92, may in another aspect and for another
purpose fall within sect. 91.
(Hodge v. R. (1883), (1883-84) L.R. 9 App. Cas. 117 (Ontario P.C.), at p. 130)
Thus, when trustees manage businesses while searching for a buyer, they derive their powers from the BIA, which is
within federal jurisdiction. However, they are not exempt from the application of all provincial legislation. The BIA even
makes express provision for the application of compatible provincial legislation relating to property and civil rights.
Section 72(1) reaffirms the applicability of laws that are not in conflict with the BIA:
72. (1) The provisions of this Act shall not be deemed to abrogate or supersede the substantive provisions of any
other law or statute relating to property and civil rights that are not in conflict with this Act, and the trustee is
entitled to avail himself of all rights and remedies provided by that law or statute as supplementary to and in addition
to the rights and remedies provided by this Act.
A trustee who operates a business must satisfy a large number of requirements. For example, he or she may neither fail
to collect source deductions from employees' pay nor violate minimum labour standards.
116 Asa result, because of the division of legislative powers between the levels of government, trustees are subject to a
large number of provincial statutes. Courts that hear disputes relating to the difficulty of applying federal and provincial
statutes concurrently must attempt to reconcile the application of those statutes in a manner consistent with the respective
jurisdictions of the two levels of government: Quebec (Procureur general) c. Canada (Procureur general), [2005] 2 S.C.R.
669, 2005 SCC 56 (S.C.C.). Where conflict is unavoidable, another doctrine may apply, namely, paramountcy.
4.2 Paramountcy Doctrine
117
The paramountcy of federal laws over provincial laws in the event of conflict is a doctrine that was established
long ago: W. R. Lederman, "The Concurrent Operation of Federal and Provincial Laws in Canada" (1963), 9 McGill
L.J. 185. Conflicts that will trigger recourse to this doctrine may occur where it is impossible to apply a federal statute
and a provincial statute simultaneously (Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161 (S.C.C.), at p. 191),
but may also occur where the application of a provincial statute frustrates the legislative purpose of a federal one: Law
Society (British Columbia) v. Mangat, [2001] 3 S.C.R. 113, 2001 SCC 67 (S.C.C.), and Rothmans, Benson & Hedges Inc.
v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13 (S.C.C.), at para. 12.
118
While this principle is easily stated, it is not always easy to apply, as can he seen from the numerous cases on
this subject.
4.3 Specific Context of Bankruptcy
119 The BIA and the LRA are not necessarily incompatible. While it is important to acknowledge potential conflicts, it
is just as important to ensure that the paramountcy doctrine is not interpreted in a way that makes it impossible to apply
provincial provisions in respect of aspects that are compatible with the federal statute. The double aspect doctrine is as
important as the doctrine of paramountcy. Courts must ensure that the balance struck by the Constitution is respected
and that each level of government can exercise its jurisdiction fully when this can be done without impeding action by
the other level.
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120 In several important judgments on the subject of bankruptcy, this Court has considered the relationship between
bankruptcy legislation and various aspects of provincial property law: Quebec (Deputy Minister ofRevenue) c. Rainville
(1979). [1980] 1 S.C.R. 35 (S.C.C.); Deloitte, Haskins & Sells Ltd. v. Alberta (Workers' Compensation Board), [1985] 1
S.C.R. 785 (S.C.C.); Quebec (Commission de la sante & de la securite du travail) c. Banque federale de developpement,
[1988] 1 S.C.R. 1061 (S.C.C.); British Columbia v. Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24 (S.C.C.); Husky Oil
Operations Ltd. v. Minister ofNational Revenue, [1995] 3 S.C.R. 453 (S.C.C.), and D.I.M.S. Construction me., Re, [2005]
2 S.C.R. 564, 2005 SCC 52 (S.C.C.).
.
121
In Husky Oil, Gonthier J., writing for the majority, summarized the principles that can serve as a basis for a
"consistent and general philosophy as to the purposes of the federal system of bankruptcy and its relation to provincial
property arrangements" (at para. 31). He not only noted that provinces may not directly affect priorities under the
Bankruptcy Act, but also stated propositions that permit the paramountcy doctrine to be applied where provincial
legislation indirectly conflicts with the BIA (paras. 32 (quoting A. J. Roman and M. J. Sweatman, "The Conflict Between
Canadian Provincial Property Security Acts and the Federal Bankruptcy Act: The War is Over" (1992), 71 Can. BatRev. 77, atpp. 78-79) and 39):
(1) provinces cannot create priorities between creditors or change the scheme of distribution on bankruptcy
under s. 136(1) of the Bankruptcy Act;
(2) while provincial legislation may validly affect priorities in a non-bankruptcy situation, once bankruptcy
has occurred section 136(1) of the Bankruptcy Act determines the status and priority of the claims specifically
dealt with in that section;
(3) if the provinces could create their own priorities or affect priorities under the Bankruptcy Act this would
invite a different scheme of distribution on bankruptcy from province to province, an unacceptable situation;
(4) the definition of terms such as "secured creditor", if defined under the Bankruptcy Act, must be interpreted
in bankruptcy cases as defined by the federal Parliament, not the provincial legislatures. Provinces cannot affect
how such terms are defined for purposes of the Bankruptcy Act;

(5) in determining the relationship between provincial legislation and the Bankruptcy Act, the form of the
provincial interest created must not be allowed to triumph over its substance. The provinces are not entitled to
do indirectly what they are prohibited from doing directly;
(6) there need not be any provincial intention to intrude into the exclusive federal sphere of bankruptcy and to
conflict with the order of priorities of the Bankruptcy Act in order to render the provincial law inapplicable. It
is sufficient that the effect of provincial legislation is to do so. [Emphasis in original.]
122 Although the propositions enunciated in Husky Oil relate more specifically to conflicts between provincial statutes
and the scheme of distribution established in the BIA, they have a scope that extends beyond that specific context, and
they demonstrate how the paramountcy doctrine applies in the context of bankruptcy.
123
In principle, a trustee should not be bound by obligations that interfere with the resolution of the bankruptcy.
However, all the conflicts to which I have alluded will not occur every time the OLRB makes a successor employer
declaration. On the one hand, it may be that in the particular circumstances of a case, the trustee's conduct is inconsistent
with the role entrusted to him or her by the BIA\ on the other hand, the OLRB may make a partial declaration if the
union does not require the transfer of all the former employer's obligations. The case at bar is a good example of the
latter situation. The union argues that it is not seeking a declaration of liability for debts owed before the appointment
of the receiver. While this clarification is helpful, it does not avert every potential conflict.
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124
The Superior Court plays a decisive role in identifying potential conflicts and must not authorize proceedings
that could give rise to a conflict. A judge who denies leave to bring proceedings does not declare the provincial provision
to be of no force or effect; he or she merely avoids the conflict by relying on the paramountcy doctrine in a preventive
manner, hence the importance of the screening mechanism of s. 2 3 5 BIA.
5. Section 215 BIA
5.1 Purpose of s. 215 BIA
125
As I mentioned earlier, Parliament's intent to give trustees flexibility in administering bankruptcies is evident in
the immunities provided for in the BIA. Section 215 plays an important role in protecting trustees, because a superior
court must, in applying it, screen proceedings that could be brought against them. It reads as follows:
215. Except by leave of the court, no action lies against the Superintendent, an official receiver, an interim receiver
or a trustee with respect to any report made under, or any action taken pursuant to, this Act.
126 My colleague Abella J. objects to incorporating factors related to the special nature of a declaration that a trustee
is an employer into the criteria for applying s. 215 BIA. To do so would in her view be to create a special and exceptional
test for such a declaration. I myself see it as an incorporation of constitutional principles and an adjustment to new
dimensions of the remedies that may be authorized against trustees.
127 Like Feldman and Cronk JJ.A., I am of the opinion that s. 215 acts as a screening mechanism for the purpose of
ensuring that provincial and federal statutes do not conflict with each other. The bankruptcy judge acts as a specialized
tribunal. Not only is the bankruptcy judge responsible for applying the federal statute, which must take precedence over
provincial legislation in the event of conflict, but he or she is also the first person before whom the issue of the potential
conflict is raised and the only one in a position to assess all the interests at stake. It is the bankruptcy judge who must
decide all issues relating to the application of the BIA.
128
In Werbeski v. Ontario (Director of Disability Support Program, Ministry of Community & Social Services),
[2006] 1 S.C.R. 513, 2006 SCC 14 (S.C.C.), the Court recognized the central role of the first court or tribunal to which a
claimant applies. That case required a decision as to which of two administrative tribunals should decide an issue relating
to human rights. In the case at bar, the choice is between the Superior Court and an administrative tribunal, the OLRB,
and, what is more, it involves a constitutional question. In light of the Superior Court's expertise in bankruptcy matters
and in matters relating to the Constitution, there is all the more reason to choose the Superior Court instead of the
administrative tribunal. The bankruptcy court must be permitted to play its central role in full before the tribunal external
to the bankruptcy considers the application against the trustee: Eagle River International Ltd., Re, [2001] 3 S.C.R. 978,
2001 SCC 92 (S.C.C.). In contrast, the OLRB specializes in labour relations, and its mission is to apply the LRA and,
more specifically in the case at bar, s. 69(2), the purpose of which is to protect employees. Since the bankruptcy of a
business affects the interests of all the creditors, not just of the employees, the bankruptcy judge is in a better position
to evaluate the interests at stake and prevent conflicts.
129
I agree with my colleague Abella J. that the trustee is not immunized by the BIA. There are two sections that
provide for supervision of the trustee's activities: ss. 37 and 215. Section 37 allows any interested person to apply to the
bankruptcy court to have it confirm, reverse or modify an act or decision of a trustee that is the subject of a complaint.
This remedy is not conditional on first obtaining leave and it sometimes constitutes an alternative remedy to s. 215 BIA.
What distinguishes s. 37 from s. 215 is that the latter allows proceedings to be brought in a court or tribunal other than
the bankruptcy court and that it requires leave. Leave is required here because Parliament intended that the bankruptcy
court have control over the proceedings. The other court or tribunal is not one that specializes in bankruptcy matters.
130 The vast majority of the decisions based on s. 215 are from cases involving alleged wrongdoing by a trustee: Alamo
Linen Rentals Ltd. v. Spicer MacGillivry Inc. (1986), 63 C.B.R. (N.S.) 38 (Ont. Prov. Ct.); Beatty Limited Partnership (Re)
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(1991), 1 O.R. (3d) 636 (Ont. Bktcy.); Chastan Ventures Ltd., Re (1993), 23 C.B.R. (3d) 115 (B.C. S.C. [In Chambers]);
596289 Saskatchewan Ltd. v. Finder (1994), 119 Sask. R. 208 (Sask. Q.B.); McKyes, Re, 1996 CarswellQue 2575 (C.S.
Que.); Nicholas v. Anderson (1998), 5 C.B.R. (4th) 256 (Ont. C.A.); Gallo v. Beber (1998), 7 C.B.R. (4th) 170 (Ont. C.A.);
Kearney it Schwartz Levitsky Feldman, [1998] O.J. No. 5109 (Ont. Bktcy.); Burton v. Kideckel (1999), 13 C.B.R. (4th)
9 (Ont. S.C.J.); Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 20 C.B.R. (4th) 160
(Ont. C.A.); Mann v. KPMGInc. (2000), 197 Sask. R. 181,2000 SKQB 460 (Sask. Q.B.); Vanderwoude v. Scott & Pichelli
Ltd. (2001), 25 C.B.R. (4th) 127 (Ont. C.A.); Caswan Environmental Services Inc., Re (2001), 24 C.B.R. (4th) 191, 2001
ABQB 240 (Alta. Q.B.); K.D.N. Distribution & Warehousing Ltd., Re (2002), 33 C.B.R. (4th) 77 (Ont. S.C.J.); Canada
3000 Inc., Re, [2002] O.J. No. 3266 (Ont. S.C.J.); MacLean v. Morash (2003), 219 N.S.R. (2d) 83, 2003 NSSC 219 (N.S.
S.C.); Down, Re (2003), 46 C.B.R. (4th) 58, 2003 BCSC 1286 (B.C. S.C.); Jiwani v. Devgan, [2005] O.J. No. 2868 (Ont.
S.C.J.); 105497 Ontario Inc. v. Schwartz Levinsky Feldman Inc. (2005), 12 C.B.R. (5th) 122 (Ont. S.C.J.); and 477470
Alberta Ltd., Re (2005), 12 C.B.R. (5th) 125, 2005 ABQB 430 (Alta. Q.B.).
131
The courts have hesitated to grant leave to bring proceedings against a trustee for the purpose of obtaining a
declaration that the trustee is a successor employer. The instant case exemplifies this, but the Court of Appeal is not
alone in this respect: 588871 Ontario Ltd., Re (1995), 33 C.B.R. (3d) 28 (Ont. Bktcy.)).
132 With the evolution of administrative law and the growing number of specialized tribunals, s. 215 is now used for
a much wider variety of purposes than before. I agree with what Feldman J.A. said on this subject (para. 54):
In cases to date dealing with leave under s. 215 of the BIA, such as Mancini, where the issue has been trustee
wrongdoing, factors relating to the bankruptcy court's control over the process have not arisen. In such cases, if
leave is granted, the trustee will hire a lawyer to defend it in court, and the trustee will proceed to carry out its duties
conducting the receivership or bankruptcy.
133
Applications for leave based on grounds other than negligence or refusal by the trustee to discharge his or her
duties are thus a fairly recent occurrence. It is quite clear from the few reported cases that bankruptcy judges are desirous
of preserving the trustee's flexibility and that they ensure that proceedings brought before the other court or tribunal
do not impede action by the trustee. For instance, in Royal Crest Lifecare Group Inc., Re (2003), 40 C.B.R. (4th) 146
(Ont. S.C.J.), the Ontario Superior Court dismissed a union's motion for leave to apply to the OLRB on the following
basis (para. 29):
There has been no allegation, let alone evidence, that the Trustee here (even if one were to consider E&Y Inc. in
its capacity as IR) has been dragging its feet or will do so. The CUPE cross-motion for leave is dismissed without
prejudice to such a motion being brought back on again with appropriate factual underpinning which I would be of
the view ought to demonstrate that the Trustee has slipped over from functioning qua realizor of assets in a diligent
fashion to the role of being predominantly an employer in its activities.
On an appeal from that judgment ([Royal Crest Lifecare Group Inc., Re] (2004), 46 C.B.R. (4th) 126 (Ont. C.A.), at para.
27), the Ontario Court of Appeal explicitly approved the Superior Court's approach, although it noted the constraints
inherent in the bankruptcy context (paras. 21, 22, 31 and 32):
A bankruptcy is a disaster. A company has failed; in many cases it will not survive. Creditors, who provided goods
and services in good faith, may lose substantial sums of money. Employees of the bankrupt company instantly lose
their jobs.
The bankruptcy judge is thrown into the middle of the disaster. The judge will need to make important decisions
that will affect the future of the company, creditors and employees. The qualities of a good bankruptcy judge are
therefore expertise, sensitivity and speed.
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The trustee has many responsibilities — to the estate it is managing, to creditors and to the court. Where, as here, a
trustee in bankruptcy seeks to hire former employees of the bankrupt company, the trustee also has a responsibility
to those employees. The trustee's decision to bring a motion on the first day of its trusteeship seeking a declaration
that it not be deemed a successor employer "for any purpose whatsoever" was, in the bankruptcy judge's view,
premature. Accordingly, he dismissed the motion. The trustee does not appeal this component of his decision.
Equally, the appellants' cross-motion, understandable perhaps because of the trustee's motion, was also, arguably,
misconceived. The first day of a bankruptcy is hardly "business as usual" for anyone, including the employees. The
relationship between the trustee and the employees of the bankrupt company cannot be resolved instantly. Care,
sensitivity, negotiation and at least some time will be necessary before an appropriate relationship can be set in
place. The bankruptcy judge regarded the union's cross-motion as premature as well. Accordingly, he dismissed
it, but without foreclosing the possibility that such a motion could succeed once the parties, at a minimum, had
explored the establishment of an appropriate employment relationship. Again, I see no basis for interfering with
the bankruptcy judge's exercise of discretion in this regard.
134 Thus, the purpose of ss. 37 and 215 is not to immunize the trustee against legitimate proceedings, but to permit the
trustee's administration to be supervised without impeding it. Facilitating a form of supervision by the bankruptcy court
supports the trustee's role. The BIA establishes a scheme under which the effectiveness of the trustee's administration can
be taken into a ccount without shielding the trustee from the courts' power of supervision. Section 215 does not indicate
what criteria must be met. The flexibility afforded by Parliament permits the bankruptcy court to adapt to new realities,
including successor employer declarations.
5.2 Criteria for Granting Leave
135
Mancini (Trustee of) v. Falconi (1993), 61 O.A.C. 332 (Ont. C.A.), is often cited as the source of the analysis
that the judge must conduct. Although the criteria established in that case are easy to apply to a simple claim against a
trustee for breach of his or her duties, they must be tailored to the specific nature of each application for leave.
5.2.1 Mancini and the Sufficiency of the Evidence
136 There is a need to demystify the analysis developed in Mancini. In that case, the moving parties applied for leave
to commence an action by way of counterclaim for damages against a trustee. They alleged that the trustee's proceeding
constituted an abuse of process and that the trustee had organized a criminal prosecution. The moving parties thus
accused the trustee of wrongdoing and asked for an award of damages against the trustee personally. This was not a
proceeding likely to impair the application of the BIA. The judge did not need to consider the effect the proceeding might
have in this regard. However, the Court of Appeal clearly differentiated between two matters a judge must consider on
an application for leave under s. 215: the seriousness of the cause of action and the sufficiency of the evidence. On the
seriousness of the cause of action, the Court of Appeal in Mancini did not set out the applicable analysis, but simply
summarized the case law.
137
In my view, the most interesting aspect of that case was the court's discussion about the standard of proof.
Moreover, that was the main issue in the case. The Court of Appeal wrote the following:
In considering whether leave should be granted under s. 186 [now 215] of the Bankruptcy Act to commence an action
against the trustee, the motions court judge was required to consider the evidence, very generally reviewed above,
in the context of the counterclaim sought to be made against the trustee. The issue is not whether the evidence on
the s, 186 motion discloses the existence of a cause of action against the trustee, but rather whether the evidence
provides the required support for the cause of action sought to be asserted by way of the appellants' counterclaim.
Thus, it is necessary to examine the claims that the appellants sought to make against the trustee.
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The appellants submit that the motions court judge erred in holding that the evidence filed in support of their
motion under s. 186 of the Bankruptcy Act must be sufficient to establish a factual foundation for the claim that the
appellants propose to make against the trustee. The appellants submit that the test under s. 186 requires no more
than some evidence providing a factual foundation for the claim they seek to assert. In my opinion, the motions
court judge was correct in reaching the conclusion he did on this issue. On a continuum of evidence ranging from no
evidence to evidence which is conclusive, the evidence required to support an order under s. 186 must be sufficient to
establish that there is a factual basis for the proposed claim and that the proposed claim discloses a cause of action.
The sufficiency of the evidence must be measured in the context of the purpose of s. 186 which, as stated earlier, is
to prevent the trustee from having to respond to actions which are frivolous or vexatious or from claims which do
not disclose a cause of action. As I have previously noted, the evidence on a motion under s. 186 does not have to
be sufficient to enable the motions court judge to make a final assessment of the merits of the claim sought to be
made, but it must be sufficient to address the issues that I have identified, having in mind the objectives of s. 186.
[Emphasis added; paras. 12, 16 and 17.]
138 In saying this, the Court of Appeal was affirming the decision of the trial judge ([Mancini (Trustee of) v. Falconi]
(1989), 76 C.B.R. (N.S.) 90 (Ont. H.C.)), who had adopted a clear formulation of what evidence would be sufficient for
leave to be granted to bring proceedings against a trustee:
Because the decision requires an exercise of discretion, the Court must make a more thorough enquiry than when
considering whether or not a claim, as a matter of law, discloses a cause of action. In considering whether a claim
discloses a cause of action, the Court presumes the allegations in the claim to be true to determine whether those
allegations can provide the basis for a remedy. On a section 186 application, the Court must consider whether there
is evidence of a factual basis for the proposed claim. The policy of section 186 is to protect the Trustee from claims
which have no basis in fact. Ensuring a proper factual foundation for a proposed claim requires that the alleged
facts must be disclosed by sufficient affidavit evidence. Facts are not allegations merely to be accepted at face value.
139
If Mancini can be considered to have laid down a threshold or test of some sort, I would say that the test relates
to the standard of proof required for the bankruptcy court to grant leave to bring proceedings.
140 With regard to the sufficiency of the evidence, Mancini thus makes it clear that the judge to whom an application
for leave is made under s. 215 cannot accept vague allegations. The allegations must be supported by the evidence. The
judge does not have to be convinced that the action is well founded, since he or she is not the trier of fact. However, the
judge must ensure that there is sufficient factual evidence, whether in the form of affidavits or exhibits, to support the
allegations. To do this, the judge must review the evidence. In ordinary usage, the standard of proof in civil proceedings
is often characterized as requiring either proof on the balance of probabilities or prima facie evidence. The threshold
under s. 215 is not the trial judge's threshold of proof on the balance of probabilities, but prima facie evidence.
141
Unlike in Mancini, what is in issue in the case at bar is not the question offact of the sufficiency of the evidence,
but the question of law that is considered at the stage of the review of the seriousness of the cause of action.
5.2.2 Seriousness of the Cause of Action
142 The review of the seriousness of the cause of action must be adapted to the nature of the proceedings the applicant
intends to bring. If, as in Mancini and the majority of the cases submitted to the courts until quite recently, a monetary
award is all that is sought, the proceedings do not prevent the trustee from carrying out his or her duties or impose a
burden on the trustee that is incompatible with the BIA.
143 However, bankruptcy judges clearly cannot grant leave to bring proceedings that are incompatible with the BIA.
Thus, a bankruptcy judge could not authorize proceedings aimed at holding a trustee liable where the BIA immunizes
trustees against the liability in question, as in the case of environmental damage. Since a full defence is available to the
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trustee pursuant to s. 14.06(2) and (4), such proceedings could not be characterized as serious or, in the words used in
Mancini, "not frivolous". When a proceeding is not a simple action in damages based on wrongdoing by the trustee, the
judge must therefore assess the nature and scope of the proceeding in light of the evidence.
144
Thus, in proceedings in which the OLRB is asked to declare that a trustee has succeeded to the bankrupt as
employer, the review by the bankruptcy judge enables the judge to identify the union's actual objective in making this
request. This makes it possible for the bankruptcy judge to reconcile the employees' interests with those of anyone else
who has interests in the bankruptcy.
145
The judge's review does not have the effect of giving special or different treatment to successor employer
declarations. Regardless of the reason the judge gives for granting leave to bring proceedings, the general context of the
bankruptcy remains relevant. The judge must play an active role, anticipate the consequences of the proceedings, and
limit their scope if need be. Screening the proceedings in this way is in fact what the trial judge did when he amended
the order appointing the receiver so as to limit the protection of the receiver to acts it carried out in the context of the
liquidation of the property. This limitation should be qualified if, for example, the issue concerns the rate of wages paid
by the trustee. The process engaged in by the trial judge is nevertheless an example of what bankruptcy judges can be
required to do on a regular basis in the course of their interactions with the parties. They can tailor the leave they grant
to the specific needs of each case. When reviewing the seriousness of the cause of action, the bankruptcy judge must be
vigilant and must deal with conflicts that could impair the application of the BIA.
146
In the case at bar, Feldman J.A. concluded that an operational conflict results each time a bankruptcy judge
denies leave to bring proceedings under s. 69(2) LRA\
Because the denial of leave under s. 215 of the BIA can be used by the bankruptcy court in appropriate circumstances
to preclude the OLRB from exercising its exclusive jurisdiction to declare a person a successor employer, it is in
operational conflict with s. 69 of LRA when such leave is denied. When that occurs, s. 72(1) of the BIA is engaged,
with the result that s. 69(12) of the LRA is superceded [sic] by s. 215 of the BIA. [para. 69]
147 I myself would present this idea from a positive perspective. Judges who exercise their jurisdiction under s. 215 are
in a position to avoid operational conflicts. By ensuring that the conclusions being sought do not impair the application
of the BIA and, if need be, limiting the scope of proceedings based on a provincial statute, the bankruptcy judge permits
the federal statute and provincial legislation to be applied simultaneously.
148
If the union seeks only to maintain wage rates, the proceedings can be limited to that purpose. Similarly, the
problem of the period during which the declaration will be effective can be resolved by specifying that the trustee's liability
will terminate when the business is transferred to the purchaser.
149
Some cases, such as those involving seniority, may be difficult to evaluate. The issues in such cases will turn on
the specific facts of each bankruptcy situation and will sometimes require an assessment of the overall impact of the
proceedings.
150

Feldman J.A. mentioned the following factors (para. 58):
The factors that the bankruptcy court applies on a s. 215 application will relate to both procedural and substantive
aspects of the process. Some important factors will include: the timing of the application, the complexity of the
receivership and the demands on the receiver as it carries out its obligations, the potential duration of the period
that the receiver intends to operate the business before it can be sold (normally as brief as possible), the availability
of potential purchasers and their financial strength, and the likelihood that a purchaser will be declared a successor
employer and assume all of the obligations under the collective agreement. This latter factor may be particularly
important because it will give practical assurance to the union that all of the terms of the collective agreement will be
honoured and the employees protected. Another key factor is the practicality of proceeding before the OLRB and
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the timeliness of a hearing before that tribunal in the context of the proposed temporary operation of the business
and its sale.
These factors could be applied incorrectly. They inevitably overlap with those that will determine the decision on the
merits. The bankruptcy judge must take care not to supplant the court or tribunal that will rale on the merits.
151
Using the factors proposed by Feldman J.A. entails a second risk. These factors do not expressly mention the
employees’ rights. The trustee represents the interests of all the creditors, including the employees. The proposed factors
must therefore he resituated in the context of the exercise of a remedy that necessarily implies constraints relating to the
rights of all the creditors. They cannot serve to allow the trustee to evade the application of a statute that, although it
may create a constraint, does not hinder the trustee's work. Judges must therefore bear in mind that they will be justified
in limiting the scope of proceedings or denying leave to bring them only if the proceedings would genuinely hinder the
trustee's work. The judge's first task is therefore to enquire into the actual effect of the application, not a vaguely defined
effect on the administration of the bankruptcy.
152
Employees' wage rates are one example of a constraint related to the application of the collective agreement
that does not ordinarily hinder the trustee's work. Trustees who retain employees' services do not necessarily have the
right to reduce their wages. Consequently, if a union seeks a declaration that a trustee is the bankrupt's successor for the
sole purpose of maintaining wage rates, and if the interests of the parties cannot be reconciled at the hearing before the
bankruptcy court, then leave should normally be granted. An order that a monitor pay recalled employees in accordance
with the terms of the collective agreement has been made in the context of the Companies' Creditors Arrangement Act.
Such an order does not generally lead to conflict with the duties of a liquidator or a trustee: Mine Jeffrey inc., Re, [2003]
Q.J. No. 264 (C.A. Que.).
153
Moreover, the review before the bankruptcy judge of the consequences of a declaration is likely to make
the parties aware of their respective interests and create an atmosphere conducive to the respect of everyone's rights.
When considering the application, the judge must therefore bear in mind all the interests at stake and accept that every
constraint does not necessarily hinder the trustee's work. An approach that focussed too much on the management
flexibility required by the trustee could all too easily lead the judge to find that a conflict exists and would hardly be
in keeping with s. 72 BIA.
154 To sum up, a judge who must decide whether to grant leave to bring proceedings against a trustee must determine
the actual scope of the remedy being sought, identify potential conflicts and tailor the leave so as to avoid a situation
in which proceedings based on provincial law have the effect of hindering the discharge of the trustee's duties and
responsibilities under the BIA. Determining the scope of the remedy is part of the review of the cause of action. Since
conflicts of jurisdiction are not tolerated in constitutional law, proceedings that lead to a constitutional conflict have
no basis in law. The judge must tailor the leave. If the conflict cannot be avoided in this way, then leave to bring the
proceedings must be denied.
6. Application to the Case at Bar
155
My colleague Abella J. concludes that leave to bring proceedings should be granted. I myself believe that the
case should be reconsidered by the Superior Court. The union has not stated its objective other than to say that the
proceedings do not concern debts incurred prior to the trustee's appointment, but this is insufficient to eliminate every
potential conflict of jurisdiction, and it is also insufficient for us to substitute our assessment for that of the trial judge.
156
To appreciate the nature of the analysis the bankruptcy judge must carry out, it will be helpful to set out the
facts of the case.
157 On Janu ary 18,2002, the respondent GMAC Commercial Credit Corporation—Canada ("GMAC"), the principal
creditor of the respondents T.C.T. Logistics Inc. and T.C.T. Warehousing Logistics Inc. ("T.C.T."), was informed that
T.C.T. had artificially inflated its accounts receivable and had obtained advances from GMAC that exceeded the value
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of its security by $21 million. On January 24, 2002, at GMAC's request, the Ontario Superior Court appointed KPMG
Inc. as interim receiver of T.C.T.'s property. The appointment order provided that no proceedings could be commenced
against KPMG without leave of the Superior Court. The order also stated that KPMG would not be considered to
have succeeded to T.C.T. as employer. On February 25, 2002, T.C.T. made an assignment in bankruptcy. KPMG was
appointed trustee in bankruptcy. As of the date of the bankruptcy, T.C.T. was operating a brokerage, logistics, trucking
and warehousing business in Canada and the United States. The sale of the business was considered urgent (refusal by
GMAC to advance additional funds, trucks located across Canada and the U.S., perishable goods still in transit or in
warehouses, storage of property at risk, etc.).
158
T.C.T. had 1,357 employees across Canada, including unionized employees represented by 13 different unions.
There were 225 employees in the warehousing division, which included warehouses located in Edmonton, Calgary and
Toronto. The operation of these warehouses was subject to collective agreements covering 78 employees, including the
42 employees in the Toronto warehouse, who were represented by the appellant, Industrial Wood&AUied Workers
of Canada, Local 700 (the "union"). On April 12, 2002, KPMG reached an agreement with Spectrum Supply Chain
Solutions Inc. ("Spectrum") under which Spectrum would buy certain specified assets of T.C.T.'s warehouses. The letter
of intent initially signed by Spectrum and KPMG provided that Spectrum would operate the warehouses and continue
to employ most of the employees. After evaluating the assets, however, Spectrum decided that two of the warehouses
were of no interest to it, including the one in Toronto, which was considered to be in disrepair. The final agreement
provided that the employees would be terminated and that the lease of the Toronto warehouse would not be assigned
to Spectrum. On April 16, 2002, the Toronto employees were informed of the agreement with Spectrum and were also
informed that KPMG would be applying to the Superior Court for approval of the agreement on April 18, 2002. The
Toronto warehouse was closed on May 23, 2002.
159
On May 13, 2002, the union filed two applications with the OLRB in which KPMG was named as a responding
party. The purpose of the first was to have Spectrum declared to be the successor employer to T.C.T. and KPMG under s.
69(2) of the LRA. The second was a complaint of unfair labour practices. KPMG contested the applications, submitting
that all proceedings were stayed pursuant to the appointment order and the BIA and that the union had not applied to
the Superior Court for leave, as required by the appointment order and by s. 215 BIA. On August 27, 2002, the OLRB
ruled in the trustee’s favour and stayed the hearing of the applications.
160
The proceedings in the Superior Court concerned only KPMG. The union's application to have Spectrum
recognized as the successor to T.C.T. with respect to its obligations as an employer was not in issue.
161 The reasons given by Ground J. of the Superior Court on the merits of the remedy the union sought to exercise were
clear ((2003), 42 C.B.R. (4th) 221 (Ont. S.C.J.)). Ground J. concluded that the trustee had merely acted as a liquidator
and should not, as such, be declared the bankrupt's successor. He did not consider the actual objective being pursued by
the union or the possibility of limiting the scope of the proceedings that could be brought before the OLRB. Moreover, it
is impossible to determine whether he considered these proceedings to be frivolous or to have no chance of succeeding or
whether he felt that the evidence did not prirna facie support the union's cause of action. In any event, the judge analysed
the merits of the case as if he himself was the trier of fact.
162
One observation is necessary here. The unqualified conclusions sought by the union are likely to result in direct
conflicts with the application of the BIA. Neither the facts in the record nor the positions advanced by the parties are
sufficient for this Court to engage in the review that is the Superior Court's responsibility. The union and GMAC do
not agree on the scope of the successor employer declaration sought by the union in the instant case. The union does
not seek to place a time limit on the declaration that the receiver and trustee is a successor employer. Nor has it stated
if it is seeking a monetary award or the reinstatement of all unionized employees in the context of the unfair labour
practices complaint. Does the dispute concern only wages or does it also relate to transfers and terminations of staff?
Other issues could be raised by the parties, who are familiar with all aspects of the case. Not only is it necessary to
assess the sufficiency of the evidence, but the uncertainty surrounding the scope of the proceedings and the union's actual
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objective prevents the Court, incontrovertibly in my view, from granting the union the leave it seeks and that was denied
by the judge of the Superior Court.
7. Conclusion
163 The analytical approaches of the Court of Appeal and the Superior Court had the effect of avoiding a constitutional
conflict, but they could block legitimate actions. Even in their role as liquidators, trustees are often required to conform
to obligations imposed on them by provincial legislation. Not every constraint inherent in a proceeding for a successor
employer declaration is liable to hinder the administration of the bankruptcy. The criteria proposed by the Superior
Court and the Court of Appeal are therefore too demanding.
164
I propose instead to incorporate into s. 215 a review designed to prevent constitutional conflicts. Under
this approach, the paramountcy doctrine would apply only where the third party's proposed action would hinder the
application of the BIA.
165
Furthermore, I believe that this Court should not supplant the Superior Court to assess the cause of action and
the sufficiency of the evidence. In the review required by s. 215, the trier of fact has an active role to play. It is the trier
of fact who must conduct the review.
166
The Court of Appeal ordered that the case be remitted to the Superior Court. That was a sound decision. The
matter must therefore be remitted not only for a review from the constitutional standpoint, but also for a review of the
seriousness of the cause of action and the sufficiency of the evidence. The Superior Court did not conduct this more
complete review. The Court of Appeal's disposition should accordingly be confirmed.
167

For these reasons, I would dismiss the appeal and the cross-appeal.
Appeal allowed; cross-appeal dismissed.
Pourvoi accueilli; pourvoi incident rejete.

Footnotes
*

Major J. took no part in the judgment.
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ROYAL BANK OF CANADA v. VISTA HOMES LIMITED et al.
Macdonald J.
Heard: April 9,10, 29 and 30,1985
Judgment: May 13,1985
Docket: Vancouver No. C832220
Counsel: C.J. O'Connor, for defendant Vista Homes Limited.
H. C.R. Clark, for lien claimants.
W. G. Baker, for receiver-manager.
H.A. Holknrake and D.R Leigh, for plaintiff.
Subject: Corporate and Commercial; Insolvency; Civil Practice and Procedure; Contracts
Application bj' debtor for leave to sue receiver and to have trial of quantum of damages severed from issue of liability;
Application by lien claimants for leave to sue receiver and to have receiver discharged and replaced.
Macdonald J.:
1
The plaintiff bank is suing to realize on the debenture security which it holds against the assets of the defendant
Vista Homes in connection with a debt of some $10 million. The lien claimants are defendants by virtue of their claims
against The Huntsman, a new condominium development in Victoria which comprised some 40 per cent of the value of
Vista's real estate holdings at the time this action was commenced and the receiver-manager (Thorne Riddell, Inc.) was
appointed in April 1983. Vista was in the real estate development business.
2
Vista is defending the bank's action and its right to call Vista's loan and appoint a receiver. Vista has filed a
counterclaim for damages against the bank alleging a loss of some $30 million as a result of the bank's actions. Vista
claims that the bank is in breach of (inter alia) an agreement with it for continued financial support until The Huntsman
was completed and saleable. The bank denies any such collateral obligations and says that Vista's loan was payable on
demand.
3

The applications now before me are four in number:

4
1. Vista seeks leave to sue the receiver-manager on the grounds that its appointment was wrongful and that it has
breached its fiduciary duties to Vista by its "liquidation-oriented approach" to this receivership.
5 2. Vista applies to sever the issue of the quantum of its damages from the issues of the liability of the bank and the
receiver-manager to it. The trial of this action is presently scheduled to commence in October 1985.
6 3. The lien claimants also seek leave to sue the receiver-manager based upon an alleged alliance between it and the
bank to defeat their claims and alleged breaches of its fiduciary obligations to them as creditors of Vista.

Next. Canada Copyright © Thomson Reuters Canada Limited or its licensors {excluding individual court documents). Alt rights reserved.

Royal Bank v, Vista Homes Ltd., 1985 CarswellBC 475
1985 CarswellBC 475, [1985] B.C.W.L.D. 2108, [1985] B.C.J. No. 2711...

................. '..........

... ...... .. ..... "......................

7 4. The lien claimants apply to have the receiver-manager discharged and replaced. Approximately one third of Vista's
assets remain unsold at this date (based on the values ascribed to them by the receiver-manager as at 27th April 1983).
8
This action has occupied a great deal of court time since the bank issued its writ on 12th April 1983. The receivermanager was originally appointed by the bank on that day under the terms of the debenture granted by Vista, and
immediately took possession. Ten days later, Thorne Riddell, Inc. was appointed by the court in this action as receivermanager of the assets and undertaking of Vista. That application was not opposed by Vista even though it had notice of
that application. It was advised at the time that "there was nothing it could do". Its controlling shareholder was in a state
of shock and took no part in these proceedings (and could not be contacted) for some months after 12th April 1983.
9
The order of 22nd April 1983 appointing the receiver-manager was in what might have been considered (at that
time, and before the decision of Esson J.A. in First Pac. Credit Union v. Grimwood Sports Inc., B.C.C.A., No. 002937,
19th December 1984 [now reported 56 C.B.R. (N.S.) 7, 59 B.C.L.R. 145]) to be standard form. The receiver-manager
was given authority to enter into possession and actions against it were prohibited without leave of this court. Of greater
significance in connection with the applications now before me, the receiver-manager was authorized to:
a) ... sell or concur in selling any of... (the) property and assets of... Vista in the ordinary course of (Vista's) business
as the Receiver-Manager deems appropriate; and
b) ... be at liberty to canvass purchasers for the said property and assets of... Vista by advertisement or otherwise
provided that no sale ... shall be contracted for other than sales in the ordinary course of business ... without due
authority of this court first had and obtained.
10 There have been literally dozens of applications to court for sale approvals, some 20 in connection with units in The
Huntsman alone. Other applications have dealt with priority issues between the bank and the lien claimants. Applications
have been brought by and against the receiver-manager for directions. Many of those applications, particularly in the
latter two categories, have been vigorously contested. The registrar estimates that I would have difficulty seeing over
the affidavit material filed in support of such applications, were it all to be collected in one pile. A similar collection of
chambers briefs would, I am sure, be equally impressive.
11
Much of the antagonism which has been generated in this action stems from factors discussed in my reasons for
judgment on ail earlier motion (1st October 1984) in this action involving the conduct of the receiver-manager: see Royal
Bank v. Vista Homes Ltd. (1985), 54 C.B.R. (N.S.) 124, 58 B.C.L.R. 354 at 355 (S.C.).
The background to this motion is the commonplace attitude of a receiver-manager who, despite appointment as
an officer of the court, feels some greater or special duty to the plaintiff which applied for its appointment. That
attitude, coupled with the fact that the receiver- manager has, until very recently, relied upon the solicitors for the
plaintiff for its legal advice in these proceedings, has produced considerable dissatisfaction in the applicants.
12
Despite the optimistic view which I expressed in those reasons, based on the orders for disclosure which had by
then been made and the retainer by the receiver-manager of independent counsel, the applicants now seek leave to sue
the receiver-manager and to have it discharged and replaced. No acts of the receiver-manager since 1st October 1984
are criticized. The applicants say that their access to further information since then has confirmed their suspicions about
what had been going on earlier. Against that background, the decision in Grimwood Sports arrived upon the scene.
13
The bank does not have judgment against Vista. That issue must await the outcome of the trial of this action. In
such circumstances, Esson J.A. describes in Grimwood Sports the role of a receiver-manger as follows [pp. 15-17]:
... that would seem to reveal a continuing element of confusion as to the role of the receiver-manager in these matters.
That role, fundamentally, is to take possession of the assets and manage the undertakingfor the purpose ofpreserving
them pending resolution of the matters in issue. Generally, the issues arise from the desire of the debenture holder to
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realize upon his security. Generally, those procedures are terminated when the debenture holder has succeeded in
that purpose. Thus we commonly speak of the possession of a receiver or a receiver-manager as being to preserve
and "realize upon the assets". That should not be allowed to obscure the fact that it is the secured creditors who
"realize" — the receiver-manager plays a part in the process of realization but it is not it which realizes...
What seems often to be lost sight of is that there is no necessary connection between the appointment of a receivermanager and the remedy of sale; and that it is the plaintiff, i.e., the debenture holder, not the receiver-manager, who
seeks that remedy. It is the plaintiff who has the right and responsibility to prosecute the action and it is the plaintiff
who, if judgment is granted in his favour, is given the remedy of sale. In ordinary practice there should not be a sale
at an earlier stage unless the court is persuaded that the case is one in which there should be a sale before judgment. The
order for sale before judgment is an extraordinary remedy which should be granted only in special circumstances...
The necessity of a judgment appears, in recent years, to have been overlooked in many debenture holders' actions.
Related to that oversight is a misconception of the role of the receiver-manager. As a result, it seems often to be
assumed that the debenture holder has established his right to enforce his security by having a receiver-manager
appointed; and that the receiver-manager, once appointed, has the power to sell the property if he seesfit to do so, with
the court's only part in all this being to grant an order approving the sale.
In many cases, orders have been made giving to the receiver-manager at the outset power to offer assets for sale subject
to court approval. The power to make such an order as a matter of course is, in my view, doubtful. There is power to
make such an order in an application expressly raising the issue whether there should be a sale before judgment.
Such a power is given by R. 43(2) upon a finding by the court that "eventually there must be a sale". The power
under s. 16 of the Law and Equity Act to order a sale before judgment may apply in some debenture holders' actions.
There may be other sources of jurisdiction but I know of none that authorizes an order for sale before judgment as
a matter of course. [The italics are mine.]
14
Those passages call into question the propriety of the "liberty to canvass purchasers" clause in the order of 22nd
April 1983. And yet, in the face of that specific authority, the efforts of Vista and then the lien claimants to oppose the
"liquidation-oriented approach" of the receiver-manager came to nought. On applications for court approval of sales
which the receiver-manager had previously negotiated, and which Vista and the lien claimants learned of only as a result
of the service of notice of such applications upon them a few days in advance, the court concerned itself only with whether
or not the particular sale was at current market value. Efforts to have the court consider whether or not some other
approach to this receivership should be adopted fell upon deaf ears. The frustration which that situation generated in
Vista and the lien claimants led to the application which I heard on 1st October 1984 and to three of the motions now
before me.
15 That frustration has been amplified by the conviction held by the lien claimants and Vista that the receiver-manager
has been "dancing to the Bank's tune" from the outset. A review of documents produced by the bank in the discovery
process leaves no room to doubt that speedy liquidation was what the bank was after. The bank certainly attempted to
influence the receiver-manager to adopt that approach. The most striking quotations from internal bank memoranda are:
[14th June 1983:] We know you (Commercial Lending Department — Vancouver) and the Branch are working
closely with the Receiver, your real estate department and local solicitors in an effort to maximize recovery...
[3rd August 1983:] [1] We confirm our telephone approval to instruct the Receiver to correct the deficiencies (in
The Huntsman)...
[2] You should call on the Receiver and solicitor for prompt actions. Needless to say our corporate goal is to reduce
unsatisfactory and non-productive figures significantly and ...this will only come about from asset disposal. We will
impress on the Receiver and our solicitors this view whenever the opportunity presents itself.
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[16th August 1983:] [1] The Receiver has requested our approval to counter the offer... We are presently awaiting
our District Office's input...
[2] Lot 4 Mountbatten, etc. We have no offers pending and the properties continue to be listed for sale. If these
properties have not sold by August 31,1983 we will entertain reducing the list price of the lots following discussions
with the... Receiver...
[3] 510-512 Yates Street...
The Receiver has recommended acceptance of the offer and we are now awaiting approval of the offer by our
District Office.
[4] Oak Street — Chemainus...
We have instructed the Receiver to follow up on this matter.
[5] Note further that we have received an additional offer in the amount of $151,600 on the 1652 Mountbatten
Street property...
[6th December 1983:] [1] Whittier Avenue, Victoria...
The Receiver has been instructed to obtain our solicitor's opinion as to these properties being listed for sale.
[2] We have instructed the Receiver to accept the Quakerfield offer ...
Vista's application for leave to sue the receiver-manager:
16 Vista submits that court appointment of the receiver-manager does not absolve it from the alleged trespass which
occurred when it took possession of Vista's undertaking on its appointment under the instrument ten days earlier. The
purpose of the order barring actions against the receiver-manager without leave, Vista submits, is merely to ensure that
the court is aware of claims against its appointed officer, and not to bar such claims in all circumstances. Vista argues
that the court should grant such leave unless it is perfectly clear that there is no foundation for the claim put forward.
17
The receiver-manager counters those arguments by pointing out that there was no disposition of Vista's assets
during the ten days between its appointment by the bank under the debenture and its appointment in this action; that
the order of 22nd April 1983 specifically authorized it to take possession; and that the court has approved each and
every sale of Vista's assets which it has made. To permit a claim against it in these circumstances, the receiver-manager
says, would make a mockery of the need for court approval. There is no authority, the receiver-manager submits, for a
claim in trespass against a court-appointed receiver, particularly in the face of s. 112(2) of the Company Act, R.S.B.C.
1979, c. 59, which provides that "[t]he appointment of a person as a receiver-manager under an instrument ceases on
his appointment as receiver-manager by the court". If such a receiver can be considered a trespasser and thus liable for
damages, the receiver-manager suggests that the court will have difficulty finding officers willing to act in that capacity on
its behalf. Vista counters that last argument by reference to the $500,000 in fees which the receiver-manager has charged
to this estate (subject to court approval) over the past two years.
18

In Danny's Cabaret Ltd. v. Homer, B.C.C.A., No. CA 800675, 19th December 1980 (unreported), it was held that:
... where a party wishes to make a claim against a receiver-manager appointed by the court, the court will not refuse
leave to have that matter tried unless it is perfectly clear that there is no foundation for the claim that is put forward.

In that case, leave to sue was refused. The issue there was similar to the central complaint here:

Next Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). AH rights reserved.

Royal Bank v. Vista Homes Ltd., 1985 CarsweliBC 475
1985 CarswellBC 475, [1985] B.C.W.L.D. 2108, [1985] B.C.J. No. 2711...

...................... ...... ........ ........ ........................ ............. ~....

... the shutting down of the businesses and the effect that had on the goodwill of the businesses and the effect that
may have had on the price obtained later when the assets ... were sold... It is alleged that having closed down the
businesses without the sanction specifically of the court, the receiver-manager was in breach of his duty as an officer
of the court, a duty which he owed to all of the parties involved.
19 I have concluded that court appointment is not and should not be an absolute bar to suit against a court-appointed
receiver-manager. However, the obtaining of an order for leave to sue should not be a perfunctory process, such as the
minimal burden which is on an applicant when it seeks leave to add an additional defendant under R. 15(5) of the Rules
of Court. The court should examine with some care the foundation for the alleged claim, with a bias against exposing
its appointed officer to unnecessary or unwarranted litigation. On the other hand, there is not an onus on the applicant
to prove its case against the receiver-manager at this stage.
20

The claims which Vista seeks to advance against the receiver-manager fall generally into three categories:
1. Trespass, resulting from the alleged impropriety of the initial appointment;
2. Breach of fiduciary duty in adopting a "liquidated-oriented approach" to this receivership;
3. Negligence and breach of duty in connection with specific actions of the receiver-manager such as payment of
legal fees to the bank's solicitors for work done for the account of the bank; charging unauthorised borrowings
against the estate; continued reliance on the Jones, Clark appraisals; and instances of alleged mismanagement and
non-disclosure in connection with specific sales ultimately approved by court order.

Were Vista's claims limited to those under items 1 and 3 alone, I would refuse leave to sue the receiver-manager at this
time, although I might reserve Vista's rights under item 1 pending the determination of the legal question as to whether
a court-appointed receiver specifically authorized by court order to take possession can ever be a trespasser. The specific
complaints raised under item 3 could be adequately dealt with in the context of the receiver-manager's accounting and
the fixing of its remuneration.
21 Item 2 is of deeper significance. If the receiver-manager simply went along with the bank's wishes regarding early sale
of Vista's assets and failed to give adequate consideration to the alternatives of "operating" Vista's business or holding
its assets until the market improved, particularly in the absence of judgment in favour of the bank, that conduct may
well constitute a breach of the fiduciary duty of the receiver-manager to Vista and its creditors. Should Vista then be
able to prove at trial that either of those alternatives were viable, the receiver-manager could be found liable for any
losses flowing.
22
Vista will have leave to sue the receiver-manager. Any action so commenced should be tried at the same time as
the trial of Vista's counterclaim against the bank. Much of the evidence which will be led by Vista and by the receivermanager on the trial of the claims in respect of which leave has now been granted would have been led in any event at
the trial of this action. Leave will permit full pre-trial discovery of the receiver-manager and his documents.
Application of the lien claimants for leave to sue:
23
This application is dismissed. The scope of the intended claims of the lien claimants against the receiver-manager
is much more limited than those of Vista. The lien claimants are involved only in The Huntsman. Their remedy, in rem,
would have been to sell the units in The Huntsman to satisfy their respective claims under the Builders Lien Act, R.S.B.C.
1979, c. 40. That is exactly what has occurred, albeit at prices which the lien claimants consider to have been less than
what might have been realized with a different approach. In addition, they allege that the receiver-manager treated them
with not only indifference but active hostility in connection with the contract for completion of the deficiencies in The
Huntsman and the sale of three uncompleted houses on Mountbatten.
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24 I need not deal with the merits of those claims. Some of the lien claimants have priority over the bank's debenture in
respect of the proceeds of the sale of units in The Huntsman: see Royal Bank v. Vista Homes Ltd. (1984), 54 B.C.L.R. 252
(S.C.), appeal dismissed 22nd March 1985, Vancouver No. CA002313 [62 B.C.L.R. 51]. Those claimants will recover in
full and have no basis for claiming damages against the receiver-manager. If the remaining lien claimants do not achieve
similar priority as the result of motions now before the court, their recovery will be dependent upon success by Vista
against the bank or the receiver-manager or both. The intervention of lien claimants without priority over the bank in
the trial of Vista's claims against the bank and the receiver-manager is unnecessary. Their unsecured claims are derivative
only. Justice would not be served by the additional delay and expense which would result from their involvement.
The application to discharge and replace the receiver-manager:
25 The lien cl aimants argue that the receiver-manager ought to be replaced if leave to sue is granted because it "would be
impossible for it to carry on" in those circumstances. While the leave to sue granted to Vista is a factor on this application,
it is not the only consideration. The nature of the claims which will be advanced is more significant. In Griimvood Sports,
notwithstanding the "disadvantages of making a change, including the confusion, uncertainty and other problems of one
receiver-manager giving up his duties and another one taking over", Esson J.A. held that a receiver-manager should not
be appointed by the court where "there are grounds for a reasonable apprehension that the person nominated ... might
lack impartiality and disinterestedness" [p. 24].
26
I consider there to be a heavier onus on a party who seeks to replace a court-appointed receiver-manager in the
course of his administration than there is upon a party opposing his court appointment in the first instance. Investors
Group Trust Co. v. Nussbaumer (1980), 25 B.C.L.R. 133 (S.C.), was a case where, despite improper conduct on the part
of a receiver who was an employee of the mortgagee which had sought his appointment, the court refused to discharge
and replace the receiver after concluding that there was no practical purpose in so doing.
27 Here, the increased costs which would arise from replacement of the receiver-manager are considerable. As matters
now stand, that increase would be absorbed by the bank. It is entitled to have its position considered. The acts of the
receiver-manager of which Vista complains are all "old news" in the sense that they occurred or arise out of the situation
as it existed prior to the motion which came before me in this action on 1st October 1984. There is no suggestion that
the receiver-manager is about to take steps which will give rise to fresh complaints. All the facts, or at least the position
of the receiver-manager thereon, are before the court in connection with the acts of which Vista complains.
28
I accept the submissions of the bank and the receiver-manager that no advantage will be gained by replacement
of the receiver-manager. The alternative of keeping Vista alive and intact is no longer a realistic one (if indeed it was on
22nd April 1983). Substitution of the receiver-manager at this stage, after "the horse has left the barn", would be a slap
on the professional wrist of the receiver-manager in advance of any real investigation of the merits of the complaints
against it. It would inflict financial punishment on the bank without achieving any positive advantage.
29

The application of the lien claimants to discharge and replace the receiver-manager is dismissed.

Vista's application for severance:
30
Vista submits that the cost of putting together the necessary evidence to prove the quantum of its damages is
so prohibitive that it may be unable to adequately conduct the trial of its counterclaim unless the issue of liability is
first determined. The bank and the receiver-manager respond that the real danger is the possibility that evidence on the
liability and damage issues will have to be duplicated. The decision of the bank and the receiver-manager to liquidate
Vista's holdings rather than take some other course involved the same type of information that would be before the court
on the damage issue. There is also the question of the increased cost of a split trial.
31
Rule 39(22) of the Rules of Court enables a direction that one or more questions be tried or determined before
others. The time and expense involved in proving damages is a factor which can and should be considered: Royal Bank
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v. Hale (1961), 36 W.W.R. 213 (B.C.S.C.); Coenen v. Payne, [1974] 1 W.L.R. 984, [1974] 2 All E.R. 1109 (C.A.). This
application is intended to avoid the possibility that Vista may be financially incapable of pursuing its claims against the
bank and the receiver-manager, an incapacity created by the very actions of which Vista complains. That is a possibility
to be avoided, even at some cost to Vista's opponents.
32 A company, such as Vista, which is faced with the appointment of a receiver-manager is not in an enviable position.
Admittedly, Vista executed documents which authorized such an appointment in the event of its default. But Vista claims
that it was not "in default". It received legal advice at the time that there was nothing it could do. One can think now
of several things Vista should have done, one being to oppose court appointment of the receiver-manager or at least the
inclusion of the "liberty to canvass purchasers" clause in that order unless and until the alternatives to liquidation had
been thoroughly canvassed. That is all with the benefit of hindsight.
33
Because Vista's principal, or its creditors, were not prepared (or not able) to bear the heavy costs of opposing the
actions of the bank and the steps proposed by the receiver-manager, the court never had (or took) the opportunity to
review the basic philosophy which was to govern the conduct of this receivership. That review will now take place at the
trial of Vista's counterclaim and its claims against the receiver-manager.
34 There will be an order that the question of liability, as against both the bank and the receiver-manager, on Vista's
claims against them respectively, be tried and determined before the issue of the quantum of Vista's damages against
either or both of them. To reduce the danger of duplication, the possibility of prejudice to other parties and the danger
of increased costs, the following directions are made:
35

1. All evidence adduced on the trial of the liability issue will be evidence on any subsequent assessment of damages;

36

2. The judge who tries the liability issue will be seized of the damage assessment;

37 3. If Vista is successful on the liability issue as against either or both of the bank and the receiver-manager, an early
trial date will be made available to the parties for the assessment of damages;
38
4. Vista's entitlement to prejudgment interest in excess of 5 per cent per annum will not extend beyond the date
on which judgment is rendered on the liability issue.
Costs:
39

The costs of all four applications will be costs in the cause.
Debtor's applications granted; lien claimants' application dismissed.
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Trudy Nicholas (Plaintiff) and John Anderson (Defendant)
Blair J.
Judgment: March 28,1996
Docket: 95-CU-91244
Counsel: Morris Cooper, for Ms Nicholas.
Alex L. MacFarlane and Rina Hoque, for Mr. Anderson.
Subject: Corporate and Commercial; Insolvency; Estates and Trusts
MOTION for leave to bring action against trustee in bankruptcy.
Reasons for Decision. R. A. Blair J.:
Background
1 On this Motion Trudy Nicholas seeks leave to commence an action for malicious prosecution against John Anderson,
a Trustee in Bankruptcy. Leave is necessary because section 215 of the Bankruptcy and Insolvency Act R.S.C., 1985, c.B-3
(the "BIA") provides that no action lies against a trustee in bankruptcy with respect to any action taken pursuant to that
Act without leave of the Court.1
2
The proposed claim arises from the ashes of the bankruptcy of Montego Forest Products Limited, a company
which was engaged in the wholesale distribution of lumber and wood products. Ms. Nicholas was the general manager
of Montego and had signing authority for the Company. Her common law spouse, Roger Degroote, was Montego's
President, Chief Executive Officer and sole shareholder.
3 In June 1990, Peat Marwick Thorne Inc. was appointed trustee in bankruptcy of Montego, after having earlier been
appointed "consultant" and then receiver and manager by the Canadian Imperial Bank of Commerce, the major creditor
of the Company. Mr. Anderson is a Vice-President of Peat Marwick and was the person in charge of the bankruptcy
proceedings, and before that, of the receivership and "soft receivership".
4
Montego had been placed in receivership by the CIBC in June 1990 following two incidents involving the loss of
lumber from the Montego premises on June 5th and 11th. These "thefts" had been reported to the Peel Region Police,
and to Mr. Anderson in his capacity as "consultant", by Ms. Nicholas. Peat Marwick was appointed receiver in the first
instance. The bankruptcy followed shortly thereafter, in August.
5
The police conducted an investigation. On June 14, 1990, they discovered inventory belonging to Montego in a
warehouse in Orangeville. They believed the inventory to be that which had been removed from the Montego premises
on June 5th. The Peel Region police suspected that the "thefts" were an inside job, which amounted to "fraud" and,
thus, fell within the jurisdiction of the RCMP. Mr. Anderson was in contact with the police during this investigative
stage. He was told that the RCMP would not proceed without an Investigation Order being issued by the Superintendent
of Bankruptcy. Accordingly, Mr. Anderson wrote a letter to the Official Receiver requesting that the Superintendent
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conduct an investigation into the affairs of Montego. In due course, the Superintendent issued an Investigation Order
based upon the Official Receiver's recommendation that the RCMP investigate for possible offences under section 198(b)
of the former Bankruptcy Act, which was then still in force.
6
Charges were subsequently laid against Ms. Nicholas. On May 27, 1992, an RCMP officer swore an information
against her for fraudulently disposing of certain property of Montego before the bankruptcy of Montego and for
fraudulently concealing or removing property of Montego within the twelve months immediately preceding the
bankruptcy, contrary to subsections 198(b) and 198(g) of the Bankruptcy Act. Mr. Degroote, was jointly charged with
her. A warrant was issued for her arrest.
7 In the meantime, on January 10,1992, Mr. Degroote — the shareholder and director of Montego — had commenced
an action against CIBC and Peat Marwick claiming damages in connection with the receivership. CIBC and Peat
Marwick have counterclaimed, and Ms. Nicholas has been added as a defendant by counterclaim. Mr. Anderson is not
a party to that proceeding.
8
Ms. Nicholas was apparently unaware that charges had been laid against her until June 1994, when she learned
of them upon making an enquiry of the Official Receiver about another matter. She retained counsel and surrendered
herself. The criminal prosecution made its way through the Provincial Court system in Brampton. Eventually, on
September 13, 1995, the charges were withdrawn by the Crown.
9 Ms. Nicolas is understandably perturbed at this chain of events — the charges laid against her, the lack of knowledge
about them for so long, the obvious difficulties that are associated with being accused of criminal wrongdoing, all coupled
with the ultimate withdrawal of the charges by the Crown, suggesting (to her, at least) that there was little substance
to them in the first place. She alleges that Mr. Anderson maliciously caused her to be prosecuted, by deliberately and
improperly using his position as a trustee in bankruptcy for an improper and extraneous purpose.
10

She seeks leave to bring this civil action against him for malicious prosecution.

Law and Analysis
The Criteria for an Action for Malicious Prosecution
11 The requirements for establishing the tort of malicious prosecution are now well settled. In Nelles v. Ontario, [1989]
2 S.C.R. 170, at p. 193, the Supreme Court of Canada ruled that a plaintiff in such an action must show:
1) that the criminal proceedings against the plaintiff had been initiated by the defendant;
2) that the proceedings were terminated in favour of the plaintiff;
3) that the defendant did not have reasonable and probable cause for initiating the proceedings; and,
4) that the defendant was motivated by malice or a primary purpose other than carrying the law into effect.
12
Concluding his review of the law relating to the tort of malicious prosecution in which the foregoing summary is
contained, Lamer J. (as he then was) noted that the malicious prosecution plaintiff "has no easy task". He commented,
at p. 194:
... Not only does the plaintiff have the notoriously difficult task of establishing a negative, that is the absence of
reasonable and probable cause, but he is held to a very high standard of proof to avoid a non-suit or directed verdict:
(see Fleming, op. cit., at p.606, and Mitchell v. John Heine and Son Ltd. (1938), 38 S.R. (N.S.W.) 466, at pp. 469-71).
Professor Fleming has gone so far as to conclude that there are built-in devices particular to the tort of malicious
prosecution to dissuade civil suits (at p. 606):
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The disfavour with which the law has traditionally viewed the action for malicious prosecution is most clearly
revealed by the hedging devices with which it has been surrounded in order to deter this kind of litigation and
protect private citizens who discharge their public duty of prosecuting those reasonably suspected of crime.
The Test on a Motion for Leave to Sue a Trustee in Bankruptcy
13
The test to be applied upon a motion for leave to sue a trustee is well established in principle. The Court will
grant leave unless it is satisfied that there is no foundation for the claim, or that the claim is frivolous or vexatious: see
Toronto Dominion Bank v. Alex L. Clark Ltd. (1993), 22 C.B.R. (3d) 6 (Ont. Gen. Div.), at p.8; and Mancini (Trustee
of) v. Falconi (1989), 76 C.B.R. (N.S.) 90 (Ont. H.C.), at pp. 93-95.
14
The test itself is not what is troubling in this case. It is the level of evidence necessary to underpin the application
of the test which raises the most difficult issue. On behalf of Ms. Nicholas, Mr. Cooper submits that the moving party
need only put forward some evidence to support the proposed action — he concedes that allegations in a pleading are
not sufficient — and that it matters not whether the evidence put forward is contradicted, weakened or even apparently
overcome, by other evidence submitted by the responding party or by cross-examination. These are issues for the trier of
fact to determine at trial, he argues, and the motion for leave to proceed is not the equivalent of a motion for summary
judgment, where the parties are required to "put their best foot forward" and the Court is obliged to "take a hard look
at the facts": see Pizza Pizza Ltd. v. Gillespie (1990), 75 O.R. (2d) 225 (Ont. Gen. Div.) relating to these latter tests.
15 In Mancini, supra, at pp. 93-95, Mr. Justice Gray considered the policy behind requiring leave and the necessity for
establishing a proper factual foundation on a motion for leave to proceed against a trustee in bankruptcy. He accepted
the following general proposition:
Because the decision requires an exercise of discretion, the Court must make a more thorough enquiry than when
considering whether or not a claim, as a matter of law, discloses a cause of action. In considering whether a claim
discloses a cause of action, the Court presumes the allegations in the claim to be true to determine whether those
allegations can provide the basis for a remedy. On a section 186 application “, the Court must consider whether
there is evidence of a factual basis for the proposed claim. The policy of section 186 is to protect the Trustee from
claims which have no basis infact. Ensuring a proper factual foundation for a proposed claim requires that the alleged
facts must be disclosed by sufficient affidavit evidence. Facts are not allegations merely to be accepted at face value.
(Italics in original; other emphasis added.)
Application of the Test to the Facts of This Case
16
The question, then, is whether, in the circumstances of this case, the facts in support of the proposed claim have
been disclosed by sufficient affidavit evidence to ensure the claim's proper factual foundation, having regard to the policy
of requiring leave in order to protect a trustee from claims which have no basis in fact.
17
In my view, they have not, and the Court should not exercise its discretion in favour of granting leave to proceed
in this case.
18 In coming to this conclusion I am not unmindful of Mr. Cooper's submission that the applicant need not meet the
"triable issue" test of a motion for summary judgment, but that she need only meet the lower "no foundation/not frivolous
or vexatious" threshold. I believe he takes the submission too far, however, when he argues, in effect, that evidence
from the responding side is to be disregarded. Whether the applicant's evidence is contradicted or not is immaterial, he
suggests, because all that is necessary is some foundation for a case from the applicant. The rest is to be sorted out at
trial. It was for this reason, he advised, that he did not conduct a cross-examination of either Mr. Anderson or Corporal
Carlson on their affidavits.
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19
In this respect it seems to me that counsel has misconceived the function of the Court on a motion for leave to
sue a trustee. The Court is bound to consider all relevant evidence properly placed before it in coming to its decision.
Leave should not be granted "on a perfunctory basis", as Mr. Justice Farley has observed in an analogous kind of case
involving an action against a receiver; rather, there should be a very careful examination of both the factual and legal
issues in question, and leave should not be given in a blanket or carte blanche manner: see Third Generation Realty Ltd. v.
Twigg Holdings Ltd. (1992), 9 C.P.C. (3d) 387 (Ont. Gen. Div.), at p. 391. If the evidence presented is clearly conflicting,
it is obvious that such conflicts cannot be resolved upon a motion of this nature, and the evidence on behalf of the party
seeking leave — assuming it meets the tests of founding the cause of action in question — will be sufficient to carry the
day. To the extent that the evidence is not truly conflicting, however, the Court must consider and give effect to it.
20
Here, the evidence on the motion — i.e. the factual foundation for the parties' contentions — heavily favours
the proposed defendant, Mr. Anderson. His affidavit and that of Corporal Carlson stand unchallenged by cross
examination, and they refute or explain each of Ms. Nicholas' contentions or allegations. This heavy preponderance
of evidence in favour of the proposed defendant is not sufficient, in itself, however, to justify the refusal of leave. The
threshold for granting leave at this stage of a proceeding is a low one. The Court must be satisfied that there is no
foundation oil the evidence for the claim sought to be asserted, or that the proposed action is frivolous or vexatious.
For that reason, it would not be appropriate to weigh and assess the conflicting factual evidence put forward as between
Ms. Nicholas and Mr. Anderson. I do not do so. The problem for Ms. Nicholas, however, is that the facts which she
puts forward — as opposed to her contentions — as supplemented by the uncontradicted facts put forward on the part
of Mr. Anderson which do not conflict with her evidence, are insufficient to ensure that the proper factual foundation
for a malicious prosecution action exists.
21
Ms. Nicolas' evidence is in the form of an affidavit sworn by her and her cross-examination on that affidavit.
It is a fair characterization of the affidavit, I think, to describe it primarily as a restatement of the allegations in the
statement of claim prefaced by words such as, "I contend that ...", or "It is my contention that...", or "I believe I am
able to establish that
or words of similar effect. A factual basis for those "contentions" and "beliefs" is not to be
found in the form of any admissible affidavit evidence or on her cross-examination. This may be because she does not
have personal knowledge of the facts required, or access to the requisite source of information and belief. It may also be
that the facts do not exist. I am sympathetic to the difficulties of someone in the position of Ms. Nicholas in developing
evidence — particularly in claims such as malicious prosecution, which are inherently difficult to establish — but the
Court cannot exercise its discretion to grant leave to resort to its process on the basis of speculation.
22

Some examples from the Nicholas affidavit will suffice to illustrate the foregoing. Paragraphs 4 and 5 state:
4. It is my contention in this litigation that Anderson initiated those charges with deliberate malice towards me,
and without any reasonable grounds to conclude that I had done anything wrong.
5. Moreover, it is my contention that from the initiation of those criminal proceedings and throughout,
Anderson gave false information to incriminate me to the investigating officers of the Peel Regional Police
and subsequently to the Royal Canadian Mounted Police and knowingly withheld exculpatory evidence in his
possession which, if disclosed, would have made it obvious to any investigating agency that I was innocent of
any wrongdoing.

(emphasis added)
23 Such statements would be understandable as an introduction to the moving party's position and as a harbinger of
what is to come in the affidavit by way of evidence to establish the "contentions". However, with possible exceptions in
three areas that I shall address in a moment, no such facts are forthcoming. What follows, on the crucial elements which
must be established for a suit of malicious prosecution, are in essence further "contentions", "conclusions", "views" and
"beliefs". For instance:
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Paragraph 14
14. Anderson's malicious prosecution of me began well prior to his appointment as Trustee in Bankruptcy, and
it is myfirm conclusion, based on my extensive dealings with Mr. Anderson, that his prosecution and persecution
of me became an obsession for him, directly as a result of my efforts to establish that Anderson, Peat Marwick
and C1BC had acted entirely improperly in destroying my husband's business.
Paragraph 16
16. From a tactical standpoint it was critical for Anderson to establish that my husband and I had been involved
in some form of criminal action, which precipitated the need for an immediate Receivership. It isfor that reason
that I have contended in my Statement of Claim that Anderson's actions contained a deliberate element of malice
for the specific purpose of gaining a private collateral advantage against me in relation to the civil action against
Anderson's firm, Peat Marwick.
Paragraph 17
17.........I contend that Anderson's actions were primarily for the purpose of discrediting me and to cast doubt
upon my credibility and hence, that of my husband in his action.
Paragraph 19
19.1 contend that Anderson's decision to cause the laying of charges against me by the police was directly as a
result of his attempt to cover up his own questionable activities and the receivership and bankruptcy fees he had
charged between June 1990 and July 1993. In addition, the prosecution was important for him in order to justify
a fee which Anderson had charged for the Receiver's "investigations into questionable management activities."
Paragraph 21
21. Although Anderson appears to acknowledge that he had a number of discussions with members of the
RCMP in order to obtain information as to the status of their investigations, in fact, I believe that Anderson
had extensive meetings with the RCMP to provide them with falsely incriminating information against me,
including meetings with Paul Richard of the RCMP, the file investigator who requested the issuance of a
warrant for my arrest.
And finally, paragraph 27
27. It is myfurther contention in this proceeding that Anderson was well aware that charges had been laid against
me by the RCMP and that a warrant was outstanding. In my view, his reason for not disclosing the existence
of those charges was his hope that my husband and I would be unaware of the outstanding criminal charges
until shortly before the trial of my husband's civil action against CIBC and Peat Marwick.
(emphasis added)
24

The facts on the Record do not support these contentions, and the contentions themselves are not facts.

25 The Record does disclose that Mr. Anderson, in his changing capacities from "soft receiver" to receiver to trustee in
bankruptcy did have contact with the police, that he did learn from the police their belief that the thefts were "inside jobs"
— there is no evidence the inside job theory originated with Anderson — and that he did write a letter to the Official
Receiver at the request of the police asking for a Superintendent's investigation order. Such an investigation order was
necessary, apparently, because of the "fraud" implications of an inside job. The RCMP investigates fraud, and would not
do so in relation to a "Bankruptcy Act" offence without an order from the Superintendent. It is clear the Superintendent's
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order, and the report of the Official Receiver upon which it is based, reflect advice from the Trustee (i.e., Mr. Anderson)
to the effect that the police had evidence that officers of the Montego had been party to a "fake robbery".
26 One other concrete piece of evidence in the Record requires examination. It is a handwritten note prepared by Mr.
Anderson's assistant in the course of a discussion with Ms. Nicholas regarding a computer list of Montego's inventory
provided by Ms. Nicholas at the time of the incidents. The notes contain the following references to off-premises stock:
... all inventory items #2000 and up is stock kept offpremises
... in addition, stock added on to inventory listing manually by Trudy is offpremises
27
These notes were not provided to the police by Mr. Anderson. They came to the police after Ms. Nicholas had
voluntarily surrendered in July 1994 and, according to Corporal Carlson, as part of defence counsel's disclosure package.
Mr. Cooper places great emphasis upon the existence of and the failure to provide the police with this memorandum.
He submits it was sufficient to clear Ms. Nicholas or at least to raise a reasonable doubt as to her guilt, and argues that
if the memorandum had been given to the police the charges would never have been laid, pointing out that it was after
the defence disclosure that the charges were withdrawn.
28
In paragraph 24 of her affidavit, Ms. Nicholas states that this memorandum "disclosed Anderson's personal
knowledge of the fact that it was common practice for Montego to keep offsite inventory". On its face alone, however,
the memorandum does not support the description of a "common practice". Moreover, the evidence of Mr. Anderson is
that the references in the memorandum to "stock kept off premises" relate specifically to lumber sent off-site by Montego
to be kiln-dried or coated with melamine. Thus, they could not relate to the lumber found off-site at Orangeville or lost
from the Montego premises during the June 5th or June 11th incidents. He accordingly assumed the note had no bearing
upon the police investigation.
29 The source of this information about off-site inventory reflected in the note is stated to be Ms. Nicholas herself. This
evidence of Mr. Anderson is unchallenged by cross-examination and uncontradicted by any supplementary affidavit
from Ms. Nicholas. While there are a number of areas in which it is difficult for Ms. Nicholas to provide direct evidence
with respect to her motion seeking leave, this is not one of them. She could have filed an affidavit denying Mr. Anderson's
statements with respect to her information regarding the inventory. She did not do so. I do not see how, in the face of
this evidence, the memorandum — disclosed to the police or not — can form the foundation for a claim of malicious
prosecution.
30

The final aspect of Ms. Nicholas' affidavit which requires examination is found in paragraph 25 which states:
25. During the criminal proceedings, I was advised by my criminal defence counsel, Donna Pledge and
subsequently by senior counsel who had been retained, Brian Greenspan, that the RCMP were recommending
that the charges against me be dropped, but that this could only be done with Anderson's consent, which was
not forthcoming. I was informed by my criminal defence counsel that Anderson had specifically instructed the
RCMP not to drop the charges, but to press the prosecution.

31
Ms. Nicholas does not swear to her belief in the truth of these statements. They are double and triple hearsay,
and I am not prepared to give them any effect, particularly in view of the fact that they are directly denied by both Mr.
Anderson and Corporal Carlson. Rule 39.01(4) stipulates:
39.01(4) An affidavit for use on a motion may contain statements of the deponent's information and belief, if
the source of the information and the fact of the belief are specified in the affidavit, (emphasis added)
32 There is ample authority for the proposition that the Court ought not give effect to hearsay evidence in affidavits
where the affidavit does not disclose the source of the information and the belief in its truth. Indeed, if the irregularity
is challenged, the Court is precluded from waiving it: see for example Evans v. Holroyd (1988), 31 C.P.C. (2d) 48 (Ont.
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H.C.); Copenhagen Handelsbank A/S v. Peter Makos Furs Ltd. (1984), 46 C.P.C. 21 (Ont. H.C.); Erie Manufacturing Co.
(Can.) v. Rogers (1981), 24 C.P.C, 132 (Ont. H.C.). The need to be vigilant in this respect is even more important when
the statements in question constitute hearsay built upon hearsay.
33
In the end, I am satisfied on all of the evidence — i.e. on those facts that are put forward by Ms. Nicholas in
support of her contentions, together with those portions of the affidavits of Mr. Anderson and Corporal Carlson which
are uncontradicted and not in conflict with the evidence of Ms. Nicholas — that there is no foundation for the proposed
claim against Mr. Anderson for malicious prosecution. I am not able to conclude that his acts constituted anything other
than the normal conduct of a receiver or trustee in bankruptcy faced with a situation where it appeared that there had
been losses by the debtor company in relation to which senior personnel of the company may have been implicated.
34 It is marginal, at best, whether Mr. Anderson was indeed the person who "initiated" the criminal proceedings against
Ms. Nicholas, in the sense required by that concept for an action for malicious prosecution. To establish a foundation
for this element of the tort, some evidence must be shown to indicate that the trustee did more than simply co-operate
and work with the police or provide information to the police upon which the police acted: see Casey v. Automobiles
Renault Canada Limited, [1965] S.C.R. 607, at p. 623; Berman v. Jenson (1989), 77 Sask. R. 161 (Q.B.), at pp. 163-164;
and Bolhwell v. Price Waterhouse Ltd., [1995] O.J. No. 2625 (C.A.), at p. 1; affirming (1992), 3 P.P.S.A.C. (2d) 278
(Gen. Div.). I would not refuse to grant leave if this element alone were what Ms. Nicholas was required to establish,
however. While I think the evidence is very marginal, as I have indicated, it could be argued on the facts which have
been proven that Mr. Anderson's involvement in the initiation process has been sufficiently established to permit the
matter to go forward.
35 The determining factor here is the utter lack of any evidentiary foundation upon which the claim for malice could
be founded. "Malice", in the context of an action for malicious prosecution connotes the initiation of a prosecution
for some deliberate and improper purpose other than the bringing of the offender to justice and thereby aiding in the
enforcement of the law: see, Nelles v. Ontario, supra, at p. 193; and Leighton v. Flood, [1946] 2 W.W.R. 681 (B.C. C.A), at
p. 685. As Lamer J. noted in Nelles, at p. 194, the "burden on the plaintiff amounts to a requirement that the [proposed
defendant] perpetrated a fraud on the process of criminal justice and in doing so has perverted or abused his office and
the process of criminal justice.”
36
Here, there is no such evidence. The mere contention and the suspicion that Mr. Anderson was motivated by a
desire to position his employer, Peat Marwick, better in what is apparently a bitterly fought civil action commenced by
Ms. Nicholas' spouse against CIBC and Peat Marwick — and in which she, herself, is a defendant by counterclaim —
are not sufficient.
Conclusion
37
In conclusion, then, I am simply not satisfied that the evidence put forward establishes a sufficient case on the
merits to warrant the exercise of the Court's discretion in favour of granting leave to proceed against Mr. Anderson as
trustee in bankruptcy. I can detect no foundation for the existence of a claim for malicious prosecution and the claim
proposed is, in that sense, frivolous and vexatious.
38 The motion is therefore dismissed. Mr. Anderson is entitled to his costs of this motion, on a party and party basis,
payable forthwith. I will fix those costs if counsel cannot agree. He is also entitled to additional costs in the amount of
$400.00 in accordance with the order of Madam Justice Feldman dated December 22, 1995.
Motion dismissed.
Footnotes
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1

In fact, leave is sought to commence the action, nunc pro tunc, as the statement of claim was issued on September 25, 1995.
By Order dated December 22, 1995, Madam Justice Feldman declined to dismiss the action, but imposed a stay pending a
motion for leave pursuant to s. 215.

2

Section 186 of the Bankruptcy Act, R.S.C. 1970, C..B-3, was the predecessor section to section 215 of the current legislation.
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Gordon et al. v. Nutbean
Moehl et al. v. Nutbean
Haines, J.
Judgment: March 25,1969
Counsel: K. E. Howie, Q. C., for plaintiffs, J and J Gordon.
M. E. Sullivan, Q. C., for plaintiffs, H and H Moehl.
R. C. Rutherford, Q. C., for defendant.
Subject: Public; Torts
Haines, J.:
1
These actions were tried together. Counsel agreed on the damages. While counsel for the defendant, Lawrence
Nutbean, could not admit negligence, it was obvious from the very start of the case that Nutbean was negligent. The
problem arose because in the accident in question, the Nutbean car had skidded on to the wrong side of the highway,
colliding with the Moehl vehicle and in the collision, serious injuries were caused to the passengers in the Moehl vehicle
and to John and Joyce Gordon who were passengers in the Nutbean vehicle. To succeed, the Moehls need only to prove
ordinary negligence, while the Gordons have to establish gross negligence, being gratuitous passengers. So, in the final
analysis the question before the Court is whether the conduct of the defendant amounted to gross negligence.
2 Much has been written on gross negligence, but I think only a few of the cases written need be mentioned. In Burke
v. Perry, [1963] S.C.R. 329, it is pointed out that the difficult task of assessing the quality of the negligent actions of the
driver of a motor vehicle immediately before and at the time of the accident in order to determine whether or not they are
to be characterized as gross negligence, involves a reconstruction of the circumstances of the accident itself including the
reactions of the persons involved, and this is a function for which the trial Judge who has seen and heard the witnesses
was far better equipped for than were the Judges of an appellate Court. I mention this because it is my opinion that I
should comment upon the personality of some of the parties involved in this particular case. In Walker v. Coates, [1968]
S. C.R. 599, 64 W.W.R. 449, 68 D.L.R. (2d) 436, the Supreme Court of Canada said gross negligence may be inferred
from the very happening of the accident.
3 Gross negligence is a question of fact. It must be established that the conduct in question, if there is not a conscious
wrongdoing, is a marked departure from the standard by which responsible and competent people in charge of motorcars
govern themselves. See Duff, C.J.C., in McCulloch v. Murray, [1942] S.C.R. 141, [1942] 2 D.L.R. 179. In considering
the conduct alleged to be gross, the Court should consider the cumulative effect of all the factors producing the casualty
and not fall into the error where there are several factors, of considering them individually. Taken alone, in a given set
of circumstances, excessive speed, improper look-out, breach of the rules of the road, lack of control, and many others,
may or may not amount to gross negligence, but when considered together their totality may be overwhelming.
4 In this case, considering the cumulative effect of the negligence of the defendant, Lawrence Nutbean, I find that his
gross negligence has been established on the following facts.
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5
In June, 1967, he purchased for $300 a 1959 Buick with bald rear tires. Between then, until the date of the accident
on October 9, 1967, he states that he had driven the car 4,000 miles. Counsel for one of the plaintiffs raised the point
that at all times the defendant's driver's licence was under suspension and urges that I consider it as an element of his
general attitude to disregard the law. I reject that submission, first, because our Courts have held that the absence of an
operator's licence is not evidence of negligence, and secondly, I do think that this case requires me to consider his state
of mind during the intervening months. The defendant's conduct on the day of the accident, and the circumstances of
the accident itself, demonstrates a reckless disregard of the rights of others, both in his car and on the highway.
6
At the time, Lawrence Nutbean, was 17 years of age, and he impressed me as a rather irresponsible youth with an
interest in fast motor-cars. His mother who accompanied him on the trip in question seemed to be either ignorant of the
hazards of highway travelling, or indifferent.
7
Mrs. Nutbean was acquainted with the plaintiff Mrs. Gordon since they worked at the same factory. It was the
Thanksgiving Day week-end and Mrs. Nutbean invited the Gordons to accompany them on a drive. Leaving Toronto
on October 9th, they drove to the Caledon Hills which are known for their gravel, hilly and twisting roads. Lawrence
Nutbean drove in what seems to have been a fashion that gave a roller-coaster effect on passing over the hills and around
curves, much to the enjoyment of his mother and to the fear of Mrs. Gordon. At one time, he rounded a sharp curve and
encountered an elderly lady who had to scramble up a bank to get out of the way. Eventually, they arrived at a restaurant
on Highway 27, where they had something to eat. Mrs. Gordon wanted to return to Toronto but the defendant wanted
to go on to Barrie so they turned north. As they entered the highway from the restaurant the defendant's driving, as he
cut in, frightened Mrs. Gordon and in her way she admonished the defendant by expressing the hope that the defendant
Nutbean had plenty of insurance. The accident happened shortly after and on the evidence I find as follows.
8
At the point in question, Highway 27 is of asphalt and is straight and level. It is 21 ft. wide and has nine-foot
shoulders. Being Thanksgiving Day week-end, the traffic was very heavy, particularly the southbound lane. It was 3:30
p.m. A fine rain had commenced to fall and combined with the dust tended to make the asphalt slippery, a fact which
I find that any reasonable and competent driver should have known.
9
There were three southbound cars. The first is an unknown car. About 100 ft. behind was the Heffenden car and
about 150 yds. behind was the third vehicle driven by the plaintiff, Mrs. Helen Moehl. The speed of this line of traffic
was about 45 to 50 m.p.h. which I find to be reasonable having regard to road conditions.
10
Travelling northerly, at a speed of about 45 to 50 m.p.h., were two cars quite close together and overtaking them
at a high rate of speed was the northbound Nutbean car.
11
Of all the witnesses I heard, I think Heffenden was the most accurate in his observations. His attention was
attracted to the overtaking Nutbean car because he feared it would not be able to draw up in time to avoid a collision
with the northbound traffic. However, it did so. Then, to his amazement when the first southbound car was very close,
he estimates 100 ft. away, the Nutbean car cut out into the west side of the highway and commenced to overtake the
northbound traffic. Nutbean barely missed the first southbound car, and as he cut back in, lost control and started to
skid sideways with the rear end of the car in the westerly lane. Heffenden grabbed the steering wheel from his wife's hand
and steered their car on to the west shoulder and into the ditch to avoid a collision. He watched the northbound car skid
sideways further on to the west side, until it was almost at right angles and collide with the Moehl vehicle. The Moehl
car stopped immediately on the west side of the highway and partly on the shoulder. Nutbean continued north-easterly
146 ft. into the east ditch and some of the passengers from each vehicle were thrown out. There were no skid marks on
the highway, but there was considerable debris.
12
Various estimates of the speed of the Nutbean car were given as he overtook the northbound traffic and as he
attempted to pass. Considering all the circumstances, I find that he was negligent in the following respects and taken
cumulatively that negligence constituted gross negligence.
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1. He was driving at an excessive rate of speed.
2. He was driving with bald rear tires which, on that highway and under such circumstances, made his car very
difficult to control.
3. He attempted to overtake and pass northbound traffic when southbound traffic was so close that he could not
possibly do so without very great danger to southbound traffic and his own passengers.
4. In my opinion, this manoeuvre was the act of a man who either did not care or was utterly reckless. The moment
he swung out, disaster was both apparent and inevitable.
5. On getting on to the west side of the highway, he failed to control his automobile in cutting back into the east
side so that he lost control and a collision resulted.
6. That on the occasion in question, he drove with a reckless state of mind and was indifferent to the rights of others.
13
During argument, counsel asked me to express my opinion as to whether any conduct of the Gordons amounted
to volens or constituted contributory negligence. These defences were not raised in the proceedings and I do not think I
should enter upon an examination of something not before the Court. I do observe, however, that had there been such
evidence worthy of acceptance, I would have thought the very experienced counsel for the defendant would have raised
it in his pleadings.
14
In the Moehl action, contributory negligence was pleaded. I find that the defendant has failed to discharge the
burden of proof. I go further. On the facts I find Mrs. Moehl was not negligent. Confronted with the car ahead of her and
taking to the shoulder and ditch to avoid the oncoming defendant's car, she had no opportunity to avoid the collision.
Her previous conduct was in accordance with safe driving standards.
15

For these reasons, the plaintiffs will have judgment against the defendant as follows:
Herman Moehl -- $2,902.43;
Helma Moehl — $13,682.88;
John Gordon — $150.00;
Joyce Gordon -- $18,264.69.

16

There will be costs in favour of the plaintiffs in each action against the defendant.
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In the Matter of the Insolvency of Elaborate
Homes Ltd. and Elaborate Developments Inc.
Alberta Treasury Branches, Plaintiff and Elaborate Homes Ltd., Elaborate
Developments Inc., Manjit (John) Nagra, Jaswinder Nagra, Defendants
K.G. Nielsen J.
Heard: May 14, 2014
*

Judgment: June 11, 2014
Docket: Edmonton 1103-02937
Counsel: Robert M. Curtis, Q.C. for Alco Industrial Inc.
Michael J. McCabe, Q.C. for PriceWaterhouseCoopers Inc.
Subject: Civil Practice and Procedure;, Corporate and Commercial; Insolvency
MOTION by corporation for leave to file action against receiver, in bankruptcy matter.
K.G. Nielsen J.-.
I. Introduction
1
PriceWaterhouseCoopers Inc. (PWC) was appointed as receiver of all current and future assets and property of
Elaborate Homes Ltd. and Elaborate Developments Inc, (collectively referred to as Elaborate).
2
Alco Industrial Inc. (Alco) seeks leave to commence proceedings against PWC in relation to matters arising in
the receivership.
II. Background
3 Alco held a second mortgage (the Mortgage) in the amount of $ 1,075,000 on, inter alia, property (the Condo) owned
by Elaborate Homes Ltd., legally described as:
Condominium Plan 0520263 Unit 4 and 905 undivided 1/10,000 shares in the common property Excepting thereout
all mines and minerals.
4

Alberta Treasury Branches was a secured creditor of Elaborate. It held, inter alia, a first mortgage on the Condo.

5
PWC was appointed as the receiver of Elaborate Homes Ltd. pursuant to a Consent Receivership Order dated
February 22, 2011 (the Receivership Order). Pursuant to a separate Receivership Order, also dated February 22, 2011,
PWC was named as receiver of Elaborate Developments Inc., a company related to Elaborate Homes Ltd.
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6
On March 3, 2011, PWC sent notice to Alco, pursuant to ss. 245 and 246 of the Bankruptcy and Insolvency Act,
RSC, 1985, c B-3 (BIA) of the receivership of Elaborate. This was sent by regular mail to the address indicated on the
registration of the Mortgage on the Certificate of Title to the Condo. In the Brief filed in this application on behalf of
Alco, it is acknowledged that Alco was served with a copy of the Receivership Order.
7
On or about April 5, 2011, an assistant with legal counsel for PWC (not the counsel for PWC on this application)
obtained certain contact information with respect to Alco. While the assistant could not recall with whom she spoke at
Alco or the exact conversation, she deposed that she believed she followed her typical practice when speaking to creditors
which was as follows:
(a) she identified herself to the creditor and advised that she was calling from counsel for the receiver with
respect to the receivership of the debtor company;
(b) she advised the creditor that the receiver required certain information from the creditor with respect to the
receivership; and
(c) she requested contact information for the individual within the creditor's organization who would be best
suited to receive correspondence with respect to the receivership.
8
In the discussions that ensued with the individual at Alco following this typical practice, she was advised that the
owner of Alco was Bob Taubner and she was given his email address. This information is confirmed in a handwritten
note made by the assistant. At all material times, Mr. Taubner was the President of Alco.
9 PWC took steps to market Elaborate's assets and property pursuant to the provisions of the Receivership Order. As
a result of the marketing efforts, a number of offers were received for individual assets of Elaborate. PWC also received
a number of "en bloc offers" to purchase all of Elaborate's assets. One of those en bloc offers was received from 1601812
Alberta Ltd. (the 160 Offer).
10
In accordance with its obligations, PWC reported to the Court with respect to the offers received in its Second
Report, filed May 26, 2011. The Second Report contained a Bid Summary of all of the offers. PWC wished to keep the
information in the Bid Summary confidential, and to release it to the public only after the Court had approved a sale.
However, parties could obtain a copy of the Bid Summary on signing and sending to PWC a Confidentiality Letter,
which provided that anyone signing it would be provided with the Bid Summary, but would be barred from acting as
a purchaser in any way in respect of Elaborate's assets.
11 As outlined in the Second Report, PWC was of the opinion that the 160 Offer would lead to the highest net recovery
for the creditors of Elaborate, as opposed to accepting other offers for specified or individual assets. PWC formed this
view based on the combined value of the cash and assumption of liabilities components of the 160 Offer.
12
PWC accepted the 160 Offer subject to Court approval. PWC recommended to the Court that the 160 Offer be
approved on the basis that it was higher than other offers and was preferable from the perspective of all of the creditors
of Elaborate as a whole. Compared to all of the other en bloc offers, the 160 Offer would produce the highest net recovery
on the Condo. Based on its analysis of the 160 Offer, PWC concluded that accepting the 160 Offer would allow for
recovery of all of the indebtedness of Elaborate to Alberta Treasury Branches, but would not allow for the full recovery
of the indebtedness of Elaborate to another secured creditor, Servus Credit Union. Following discussions with PWC,
Servus Credit Union agreed with PWC's recommendation to accept the 160 Offer. PWC had no discussions with Alco
with respect to the offers received.
13
The 160 Offer required Court approval by June 3, 2011. By an email dated May 26, 2011, counsel for PWC
forwarded to Elaborate’s creditors, including Alco, copies of the following:
(a) the Application for an Order Approving Sale and Vesting Order returnable June 3,2011 (the Application);
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(b) the Second Report;
(c) a copy of a letter directed to the Court; and
(d) a copy of the Confidentiality Letter.
14 On June 3,2011, Belzil J. heard the application for approval of the sale of Elaborate’s assets and property pursuant
to the 160 Offer. Belzil J. granted a Sale Approval and Vesting Order approving the acceptance of the 160 Offer by
PWC (the Sale Order). Belzil J. also granted a Sealing Order which sealed the Bid Summary until such time as the sale
transaction had closed and a letter had been filed with the Clerk of the Court confirming that fact (the Sealing Order).
15
On June 3, 2011, counsel for PWC served the Sale Order and the Sealing Order by email on the listed creditors,
including Alco.
16
Mr. Taubner, the President of Alco, has deposed that while he received the email of May 26, 2011 enclosing the
Application, and 19 other emails with respect to this receivership, he did not use the email address which had been given
to counsel for PWC or any other email address at the material time. He deposed that he was unfamiliar with computers
and he did not anticipate that he might receive communications from PWC in such a fashion.
17
On cross-examination on his Affidavit, Mr. Taubner testified that he would occasionally request email
communications, some of his employees would communicate with him by email, he would read such emails, and the
group accountant for Alco had access to his emails. There is no evidence that any of the emails forwarded to Alco with
respect to the Elaborate receivership at the address given, were rejected or returned as undeliverable.
18
The sale of Elaborate's assets and property proceeded pursuant to the 160 Offer, and Alco ultimately received
the sum of $90,553.09 net of costs in relation to the security which it held on the Condo. This recovery was insufficient
to pay out the Mortgage.
19
PWC reported in its First Report, filed April 20, 2011, that an appraisal of the Condo had been conducted in
August 2010, reflecting a market value of $785,000. The Bid Summary indicated that the appraised value of the Condo
on a forced liquidation was $505,750. The value assigned to the Condo pursuant to the 160 Offer was $432,000. This
was the highest value assigned to the Condo in any of the en bloc offers. An offer had been received on the Condo only.
This offer was in the amount of $529,444.
20
The value assigned to the Condo in the 160 Offer represented 85% of the forced liquidation valuation. Only two
other assets had higher returns compared to their valuations. The lowest allocation to an asset in the offers received was
24% of that asset's valuation.
21
Andrew Burnett, Vice President of PWC, was involved in this receivership. He filed an Affidavit in response to
Alco's Application and was examined on it. With respect to the 160 Offer, Mr. Burnett deposed as follows:
Page 30, lines 17 to 22;
Q Was there ever any conversation with the offeror about modifying its offer in respect of the office condo [the
Condo] because of the position of Alco?
A No, there was never discussion with them about changing their position on any of the other pieces of property
other than the Althen One [unrelated to the Condo],
Page 33, lines 25 to 27 and Page 34, lines 1 to 11:
Q One of the bids that PWC did receive for the office condo alone was over $500,000, correct?
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A Correct.
Q When that bid came in, do I take it that the sole consideration was that it was a standalone bid whereas you
wanted to have en bloc bids?
A No.
Q What consideration was given to possibly accepting that bid?
A We went back to all the purchasers that had more than one item on there and asked them whether we could
carve out pieces, saying okay, you're the highest on this, but you're lower on this, can we just take that?
Page 36, lines 15 to 20:
Q What did Studio Homes [formerly 1601812 Alberta Ltd.] specifically advise with respect to their position on
the office condo at the time, not in January of 2014, but at the time?
A At the time, and I won't say it's just on the office condo, we asked whether they would pull any of their other
parcels out and they advised no.
III. Terms of the Orders
A. Receivership Order
22

The following provisions of the Receivership Order are relevant to this application:
...2. Pursuant to sections 243(1) of the Bankruptcy and Insolvency Act, RSC 1985, c. B-03 (the “BIA"), 13(2) of
the Judicature Act, RSA 2000, c. J-2, 99(a) of the Business Corporations Act, RSA 2000, c. B-9 and 65(7) of the
Personal Property Security Act, RSA 2000, c. P-7, PriceWaterhouseCoopers Inc. is hereby appointed Receiver (the
"Receiver"), without security, of all of the Debtor current and future assets, undertakings and properties real and
personal of every nature and kind whatsoever, and wherever situate, including all proceeds thereof ("the Property").
3. The Receiver is hereby empowered and authorized, but not obligated, to act at once in respect of the property
and, without in any way limiting the generality of the foregoing, the Receiver is hereby expressly empowered and
authorized to do any of the following where the Receiver considers it necessary or desirable:
...(k) to market any or all of the Property, including advertising and soliciting offers in respect of the Property
or any part or parts thereof and negotiating such terms and conditions of sale as the Receiver in its discretion
may deem appropriate.
(1) To sell, convey, transfer, lease or assign the Property (the "Disposition") or any part or parts thereof:...
7. No proceeding or enforcement process in any court or tribunal (each, a "Proceeding") shall be commenced or
continued against the Receiver except with the written consent of the Receiver or with leave of this Court.

16. The Receiver shall incur no liability or obligation as a result of its appointment or carrying out the provisions of
this Order, save and except for any gross negligence or wilful misconduct on its part, or in respect of its obligations
under sections 81.4(5) or 81.6(3) of the BIA or under the WEPPA. Nothing in this order shall derogate from the
protection afforded to the Receiver by s. 14.06 of the BIA or any other applicable legislation.
B. Sale Order
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23

The following provisions of the Sale Order are relevant to this application:
1. Service of the notice of this application and supporting materials is hereby declared to be good and sufficient,
and no other person is required to have been served with notice of this application, and time for service is abridged
to that actually given.
2. The Receiver's acceptance of the Purchaser's offer to purchase the Lands and Personal Property dated May 6th,
2011 as clarified and extended by the letter from the Receiver dated May 13, 2011, the e-mail from the Purchaser's
legal counsel to the Receiver's legal counsel dated May 19, 2011, the letter from legal counsel for the Receiver to
legal counsel for the Purchaser dated May 20, 2011, the letter from legal counsel for the Purchaser to legal counsel
for the Receiver dated May 24, 2011, the letter from legal counsel for the Purchaser to legal counsel for the Receiver
dated May 25,2011, and the letter from the Receiver to the Purchaser dated May 26, 2011 (the "Offer"), which Offer
is summarized at paragraphs 20 to 32 of the Receiver's Second Report, and [sic] is hereby approved and ratified.

15. Service of this Order may be effected upon those persons (directly or through legal counsel) on the Service List
by facsimile or electronic mail, and such service shall constitute good and sufficient service. Service on any person
other than as specified in the Service List is hereby dispensed with.
C. Sealing Order
24

The following provision of the Sealing Order is relevant to this application:
1.... the Clerk of the Court is hereby directed to seal the Bid Summary (the "Confidential Documents") on the Court
file until the sale of the Lands and Personal Property to 1601812 Alberta Ltd. has been closed in accordance with
the Offer Terms and the filing of a letter with the Clerk of the Court from PriceWaterhouseCoopers Inc. confirming
the sale of the Lands and Personal Property has been closed. ...

IV. Positions of the Parties
25
Alco argues that leave should be granted to file the Statement of Claim appended to its Application. Alco submits
that it has a claim against PWC for gross negligence or wilful misconduct in serving the Application by email on May
26, 2011, and selling the Condo for less than its appraised value, thereby preferring the interests of other creditors to
those of Alco.
26
PWC argues that there is no basis for a claim against it, as all documents were properly served on Alco by email,
and all steps taken by it were in accordance with its obligations to act in the best interests of the creditors of Elaborate
as a whole. Therefore, it was neither grossly negligent, nor did it wilfully misconduct itself.
V. Issue
27

The sole issue before the Court is whether Alco should be granted leave to file the Statement of Claim against PWC.

VI. Applicable Rules
A. Alberta Rules of Court, Alta Reg 12412010
28

The following Rules of the Alberta Rules of Court are relevant to this application:
9.15(1) On application, the Court may set aside, vary or discharge a judgment or an order, whether final or
interlocutory, that was made
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(a) without notice to one or more affected persons, or
(b) following a trial or hearing at which an affected person did not appear because of an accident or mistake
or because of insufficient notice of the trial or hearing.
(2) Unless the Court otherwise orders, the application must be made within 20 days after the earlier of
(a) the service of the judgment or order on the applicant, and
(b) the date the judgment or order first came to the applicant's attention.

11.21(1) A document, other than a commencement document, may be served by electronic method on a person who
has specifically provided an address to which information or data in respect of an action may be transmitted, if the
document is sent to the person at the specified address, and
(a) the electronic agent receiving the document at that address receives the document in a form that is usable
for subsequent reference, and
(b) the sending electronic agent obtains or receives a confirmation that the transmission to the address of the
person to be served was successfully completed.
(2) Service is effected under subrule (1) when the sending electronic agent obtains or receives confirmation of the
successfully completed transmission.
(3) In this rule, "electronic" and "electronic agent" have the same meanings as they have in the Electronic Transactions
Act.
B. Bankruptcy and Insolvency General Rules, CRC, c 368
29

The following BIA Rules are relevant to this application:
3. In cases not provided for in the Act or these Rules, the courts shall apply, within their respective jurisdictions,
their ordinary procedure to the extent that that procedure is not inconsistent with the Act or these Rules.

6.(1) Unless otherwise provided in the Act or these Rules, every notice or other document given or sent pursuant
to the Act or these Rules must be served, delivered personally, or sent by mail, courier, facsimile or electronic
transmission.
VII. Law
A. Threshold Test for Leave
30
The Supreme Court of Canada in GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc., 2006 SCC
35, [2006] 2 S.C.R. 123 (S.C.C.) confirmed that the threshold is low on an application for leave to commence an action
against a receiver or trustee:
55 For almost 150 years, courts and commentators have been universally of the view that the threshold for granting
leave to commence an action against a receiver or trustee is not a high one, and is designed to protect the receiver
or trustee against only frivolous or vexatious actions, or actions which have no basis in fact...
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57 In the leading case of Mancini, the Court of Appeal summarized the accepted principles as being the following:
1. Leave to sue a trustee should not be granted if the action is frivolous or vexatious. Manifestly unmeritorious
claims should not be permitted to proceed.
2. An action should not be allowed to proceed if the evidence filed in support of the motion, including the
intended action as pleaded in draft form, does not disclose a cause of action against the trustee. The evidence
typically will be presented by way of affidavit and must supply facts to support the claim sought to be asserted.
3. The court is not required to make a final assessment of the merits of the claim before granting leave. [Citations
omitted; para. 7.]
31
Conrad J. (as she then was) considered this issue in her decision in RoyNat Inc. v. Omni Drilling Rig Partnership
No. 1 (Receiver of) (1988), 90 A.R. 173 (Alta, Q.B.), at 177 -78, [1988] 6 W.W.R. 156 (Alta, Q.B.):
...In Royal Bank of Canada r. Vista Homes Ltd. el al (1985) 63 B.C.L.R. 366 (B.C.S.C.), Mr. Justice MacDonald
stated at p. 374:
...the obtaining of an order to sue should not be a perfunctory process... The court should examine with some
care the foundation of the alleged claim with a bias against exposing its appointed officer to unnecessary or
unwarranted litigation. On the other hand, there is not an onus on the applicant to prove its case against the
receiver-manager at this stage.

1 am satisfied the test to be applied by this court is to determine whether it is perfectly clear that there is no foundation
for the claim or whether the action is frivolous or vexatious. It is not for this court to deal with the merits of either
party's position or to gauge the probability of success should the action proceed to trial. Leave should be granted if
the evidence presented discloses that there is some foundation for the claim and that the claim is not merely frivolous
nor vexatious.
Indeed, while the Court may by its order want to protect its appointed officer from unnecessary and unwarranted
litigation, I do not take that to mean they are entitled to protection against proper actions simply because they are
court appointed.
32
Therefore, the proposed plaintiff must have supplied "facts to support the claim sought to be asserted", or "some
foundation for the claim". Both of these cases make it clear that there must be some factual basis for the claim, a court
should not grant leave for frivolous, vexatious or unmeritorious claims, and it is not appropriate at the leave stage for
the court to make a final assessment of the merits of the claim or possible defences to the claim.
33
While the threshold for granting leave is low, the process of reviewing the proposed claim is not to be perfunctory.
Therefore, I will analyze in some detail the basis for the claims alleged by Alco against PWC.
B. Gross Negligence and Willful Misconduct
34 Clause 16 of the Receivership Order provides that PWC will incur liability only in circumstances of "gross negligence
or wilful misconduct on its part". The starting point, therefore, is to consider what constitutes gross negligence or willful
misconduct.
35

Black's Law Dictionary„ 9th ed (St Paul, MN: West, 2009) defines gross negligence as, inter alia:
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A conscious, voluntary act or omission in reckless disregard of a legal duty and of the consequences to another
party, who may typically recover exemplary damages.
...As it originally appeared, this was very great negligence, or the want of even slight or scant care. It has been
described as a failure to exercise even that care which a careless person would use. Several courts, however,
dissatisfied with a term so nebulous...have construed gross negligence as requiring willful, wanton, or reckless
misconduct, or such utter lack of all care as will be evidence thereof...But it is still true that most courts consider
that 'gross negligence' falls short of a reckless disregard of the consequences, and differs from ordinary negligence
only in degree, and not in kind...
36
The Dictionary of Canadian Law, 4th ed (Scarborough, Ont: Thomson Carswell, 2011) provides the following
definition;
Conduct in which if there is not conscious wrongdoing, there is a very marked departure from the standard by which
responsible and competent people...habitually govern themselves...a high or serious degree of negligence...
37 The Supreme Court of Canada has considered these terms in the context of tort litigation. In McCulloch v. Murray,
[1942] S.C.R. 141 (S.C.C.), at 145, [1942] S.C.J. No. 7 (S.C.C.), Duff C.J. observed;
... All these phrases, gross negligence, wilful misconduct, wanton misconduct, imply conduct in which, if there is not
conscious wrong doing, there is a very marked departure from the standards by which responsible and competent
people in charge of motor cars habitually govern themselves....
38
In Societe Telus Communications v. Peracomo Inc., 2014 SCC 29, [2014] S.C.J. No. 29 (S.C.C.), Cromwell J. for
the majority commented on "wilful misconduct":
57 In other contexts, "wilful misconduct" has been defined as "doing something which is wrong knowing it to be
wrong or with reckless indifference"; "recklessness" in this context means "an awareness of the duty to act or a
subjective recklessness as to the existence of the duty": R. v, Boulanger, 2006 SCC 32, [2006] 2 S.C.R. 49, at para.
27, citing Attorney General's Reference (No. 3 of 2003), 2004 EWCA Crim 868, [2005] Q.B. 73. Similarly, in an
insightful article, Peter Cane states that "[a] person is reckless in relation to a particular consequence of their conduct
if they realize that their conduct may have that consequence, but go ahead anyway. The risk must have been an
unreasonable one to take": "Mens Rea in Tort Law" (2000), 20 Oxford J. Legal Stud. 533, at p. 535.
58 These formulations capture the essence of wilful misconduct as including not only intentional wrongdoing but
also conduct exhibiting reckless indifference in the face of a duty to know...
39
Therefore, in order for Alco to establish PWC's liability arising from the receivership at an eventual trial, it must
show that PWC demonstrated a very marked departure from the standards by which responsible and competent people
in such circumstances would have acted or conducted themselves, or in a manner such that it knew what it was doing
was wrong or was recklessly indifferent in its conduct.
40

Against this backdrop, I will consider Alco's complaints regarding PWC's conduct.

VIII. Analysis
A. Email Service
41
Alco argues that service of the Application was not effective, as Alco had not specifically provided an address to
which information or data in respect of the receivership action might be transmitted to it.
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42
Nothing in the material before the Court supports this allegation. Clearly, the assistant for counsel at PWC
contacted a representative of Alco who provided an email address for the president of Alco. It is reasonable to infer that
whoever provided the email address to the assistant for counsel at PWC was not aware that Mr. Taubner would not
access his email account. PWC cannot be deemed to have known this. Indeed, it appears from Mr. Taubner's testimony
that he did access the email account when he wished to do so. It is also reasonable to infer that Mr. Taubner would not
have had an email account if he been totally computer illiterate, and if he was, that fact, presumably, would have been
well known within the company.
43
PWC derived its authority from the Receivership Order which specifically references the BIA. Rule 6(1) of the
BIA Rules requires that every notice or other document pursuant to the BIA or the BIA Rules be "served, delivered
personally or sent by mail, courier, facsimile or electronic transmission". Both the Application and the Sale Order were
sent by electronic transmission to an email address provided by Alco. There is nothing in the material before the Court
to suggest that service was not effected in compliance with Rule 6(1) of the BIA Rules.
44
In contrast, BIA Rule 124 provides that a notice pursuant to s. 244(1) of the BIA by a secured creditor who
intends to enforce a security on all or substantially all property of an insolvent may be "sent, if agreed to by the parties,
by electronic transmission". Neither s. 245 regarding the initial notice of the receiver, nor general Rule 6(1) imposes a
similar requirement.
45
The Alberta Rules of Court supplement the BIA Rules to the extent that they are not inconsistent with the BIA or
the BIA Rules. Rule 11.21 requires that the recipient has specifically provided an address. Arguably, this is more onerous
than Rule 6(1), and therefore inconsistent with it. However, even if Rule 11.21 of the Alberta Rules of Court applies,
there is nothing in the material before the Court to suggest that the requirements of Rule 11.21 were not met in this case.
46
I also note that if Alco wished to pursue the position that the Sale Order had been obtained without notice to it,
it could have availed itself of Rule 9.15 of the Alberta Rules of Court which provides a mechanism to seek to vary or
discharge a judgment or order on that basis. Such an application must be made within 20 days after the earlier of service
of the order on the applicant, or the date the order first came to the applicant's attention.
47
The Sale Order was, of course, also served by email on Alco. Therefore, Alco would argue that the Sale Order
was not properly served upon it. However, on the record before me it is clear that Alco was aware of the Sale Order by
January 11, 2012 at the latest, when it resisted the apportionment of receivership costs as against the proceeds from the
sale of the Condo. Alco took no timely steps to set aside the Sale Order for lack of service upon becoming aware of it.
48
Further, the Sale Order makes it clear that service of the Application was declared to be good and sufficient and
that service of the Sale Order could be effected upon all affected persons by way of facsimile or electronic mail, and such
service was constituted to be good and sufficient. Therefore, it appears that Belzil J. considered the matter of both service
of the Application and the Sale Order. Again, Alco could have either appealed the Sale Order, or sought to set it aside
on the basis of a lack of notice. It took neither of these steps.
49
I would add that in today's world, electronic service is a reflection of practical realities. The Alberta Rules of Court
and the BIA Rules recognize this reality. Perhaps there is no area of practice where electronic service of documents is
more appropriate than the bankruptcy and insolvency area. I say this because of the volume of documents that are often
produced in such matters, and the need for receivers, trustees, monitors and counsel to act expeditiously and often in
the face of very short deadlines. Given the commercial and legal realities of bankruptcy and insolvency matters, there is
an obvious need to exchange documents electronically. In my view, a party involved in such matters cannot ignore these
realities by refusing to move effectively into the electronic age.
50
In summary, I find nothing in the material before the Court to suggest that PWC through its counsel did not
properly effect service of both the Application and the Sale Order on Alco by emailing those documents to Mr. Taubner
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at Alco. There is no factual basis to suggest that PWC was either grossly negligent, or that it wilfully misconducted itself,
in effecting service of the documents by email.
B. Sale Transaction
51
Alco also alleges that PWC breached its duties to Alco in the manner in which it conducted the sale of Elaborate's
assets. Specifically, Alco alleges that PWC concealed the Bid Summary, and sold the Condo for an amount which was
below its appraised value.
52
The Second Report indicated that PWC preferred that the Bid Summary remain confidential until such time as
the sale transaction had closed. Upon signing the Confidentiality Letter, the Bid Summary would be disclosed to the
signatory on the basis that the information disclosed in the Bid Summary would not later be used by the signatory as
a potential purchaser of Elaborate assets.
53
Alco argues that PWC should not have required it to give up any right to make an offer on the Condo. Alco
submits that its rights "ought not to have been extorted away under threat that otherwise the information necessary for
it to respond to a court application would be kept hidden from view".
54
It is common practice in the insolvency context for information in relation to the sale of the assets of an insolvent
corporation to be kept confidential until after the sale is completed pursuant to a Court order. In Look Communications
Inc. v. Look Mobile Corp., 2009 CarswellOnt 7952, [2009] O.J. No. 5440 (Ont. S.C.J. [Commercial List]), Newbould J.
explained the reasons for such confidentiality:
17 It is common when assets are being sold pursuant to a court process to seal the Monitor's report disclosing all
of the various bids in case a further bidding process is required if the transaction being approved falls through.
Invariably, no one comes back asking that the sealing order be set aside. That is because ordinarily all of the assets
that were bid on during the court sale process end up being sold and approved by court order, and so long as the
sale transaction or transactions closed, no one has any further interest in the information. In 8857574 Ontario Inc.
r. Pizza Pizza Ltd, (1994), 23 B.L.R. (2nd) 239, Farley J. discussed the fact that valuations submitted by a Receiver
for the purpose of obtaining court approval are normally sealed. He pointed out that the purpose of that was to
maintain fair play so that competitors or potential bidders do not obtain an unfair advantage by obtaining such
information while others have to rely on their own resources. In that context, he stated that he thought the most
appropriate sealing order in a court approval sale situation would be that the supporting valuation materials remain
sealed until such time as the sale transaction had closed.
55
Alco alleges that PWC and its counsel ignored Alco, hid the Bid Summary and cloaked their activities in the
receivership with secrecy. However, there is nothing in the material before the Court to suggest that PWC's preference to
keep the Bid Summary confidential until the sale transaction had been approved and closed was for any purpose other
than to ensure the integrity of the marketing process, and to avoid misuse of the information in the Bid Summary by a
subsequent bidder to obtain an unfair advantage in the event it was necessary to remarket Elaborate's assets. Further,
there is nothing to suggest that Belzil J. granted the Sealing Order for any other reason.
56
Alco may have been in a unique position given that it held a second mortgage on the Condo. Given that unique
position, it may very well have been entitled to receive information with respect to the offers received in relation to the
Condo and, therefore, could have suggested revised terms to any required confidentiality agreement. However, Alco's
position does not render PWC's actions inappropriate. There is nothing to suggest that PWC's actions in this regard were
not in accordance with common, prudent and reasonable practice in receiverships, or that they reflect or resulted from
gross negligence or wilful misconduct on the part of PWC.
57
With respect to the manner in which the sale of the Condo was conducted, Alco submits that PWC breached a
"fundamental duty of Receivers" in that it failed to act with an even hand towards classes of creditors and in accordance
with recognised lawful priorities. Again, the law and the material before the Court do not support this contention.
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58
The obligations of a receiver in carrying out a sales transaction have been considered in numerous cases. In Royal
Bank v. Soundair Carp. (1991), 7 C.B.R. (3d) 1, [1991] O.J. No. 1137 (Ont. C.A.) at paras 27-29, Galligan J.A. cited with
approval case law for the proposition that if a receiver's decision to enter into an agreement of sale, subject to court
approval, is reasonable and sound under the circumstances at the time, it should not be set aside simply because a later
and higher bid is made. Otherwise, chaos would result in the commercial world, and receivers and purchasers would
never be sure they had a binding agreement. Galligan J.A. concluded:
30 What those cases show is that the prices in other offers have relevance only if they show that the price contained
in the offer accepted by the receiver was so unreasonably low as to demonstrate that the receiver was improvident
in accepting it. I am of the opinion, therefore, that if they do not tend to show that the receiver was improvident,
they should not be considered upon a motion to confirm a sale recommended by a court-appointed receiver. If they
were, the process would be changed from a sale by a receiver, subject to court approval, into an auction conducted
by the court at the time approval is sought. In my opinion, the latter course is unfair to the person who has entered
bona fide into an agreement with the receiver, can only lead to chaos, and must be discouraged.
59
Galligan J.A. recognized that in considering a sale by a receiver, a court must place a great deal of confidence
in the actions taken and in the opinions formed by the receiver, and should assume that the receiver is acting properly
unless the contrary is clearly shown. He summarized the duties of the court when deciding whether a receiver who has
sold property acted properly as follows (at para 17):
1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently;
2. It should consider the interests of all parties;
3. It should consider the efficacy and integrity of the process by which offers are obtained;
4. It should consider whether there has been unfairness in the working out of the process.
60
In Skyepharma PLC v. Hyal Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87, [1999] O.J. No. 4300 (Ont. S.C.J.
[Commercial List]) at para 4, Farley J. cited Soundair with approval, holding that a receiver's conduct is to be reviewed
in light of the objective information the receiver had and not with the benefit of hindsight. Other offers are irrelevant
unless they demonstrate that the price in the proposed sale was so unreasonably low that it shows the receiver acted
improvidently in accepting it.
61
In Scanwood Canada Ltd., Re, 2011 NSSC 189, 305 N.S.R. (2d) 34 (N.S. S.C.), the receiver was of the view that
the best realization of the assets in question would come from a sale en bloc. Hood J. held that the receiver's duty to act
in the interests of the general body of creditors does not necessarily mean that the majority rules. Rather, the receiver
must consider the interests of all creditors and then act for the benefit of the general body.
62
PWC accepted the 160 Offer and recommended that the acceptance be approved by the Court on the basis that
it was higher than other en bloc offers and was preferable from the overall perspective of Elaborate's creditors. The 160
Offer provided for the highest net recovery on the Condo of all of the en bloc offers and represented a recovery of 85%
of the forced liquidation valuation of the Condo. Only one other offer in the marketing process undertaken by PWC
assigned a purchase price for the Condo which was higher than the price assigned in the 160 Offer. This was an offer
with respect to the Condo only.
63
The law is clear to the effect that the receiver must not consider the interests of only one creditor, but must act for
the benefit of the general body of creditors. PWC was under a duty to act in the interests of the general body of creditors
and to conduct a fair and efficient marketing process.
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64 The excerpts from the cross-examination of Mr. Burnett on his Affidavit indicate that PWC did attempt to maximize
the recovery on all of Elaborate's assets as it conducted negotiations with the various bidders in this regard.
65
There is nothing before the Court to suggest that PWC did not make sufficient efforts to obtain the best price for
the assets, nor that it acted improvidently. Alco has not put forward any factual foundation to support an inference that
PWC did not act for the benefit of the general body of creditors.
66
Alco submits that had it attended the hearing on June 3, 2011 before Belzil J., it would have been successful in
arguing that Alco was deprived of a statutory right to recover its secured debt against the Condo. However, the contents
of the Second Report undermine the argument that PWC's acceptance of the 160 Offer would not have been approved in
the circumstances as known when the matter proceeded before Belzil J. Further, given my findings on the email service
issue, PWC cannot be blamed for Alco's non-attendance at the hearing on June 3, 2011.
67
Therefore, I conclude that Alco has not established a factual basis for the claim that PWC was either grossly
negligent or wilfully misconducted itself in the manner that it marketed Elaborate's assets or in its reporting to the Court.
IX. Conclusion
68
The threshold test for leave in this case is low. However, PWC would only be liable if it acted with gross
negligence or wilful misconduct. I have found no factual basis to suggest that PWC was either grossly negligent or wilfully
misconducted itself as alleged by Alco.
69
PWC is not entitled to protection against proper actions simply because it was court appointed. However, I am
mindful of the bias against exposing a court appointed officer to unnecessary or unwarranted litigation. In my view,
granting leave to Alco to proceed with the claim against PWC would expose it to a manifestly unmeritorious action.
70

Therefore, Alco's application for leave to file the Statement of Claim against PWC is dismissed.

X. Costs
71
If the parties cannot otherwise agree on costs, they may appear before me within 60 days of the filing of these
Reasons for Judgment.
Motion dismissed.

Footnotes
*

A corrigendum issued by the court on June 23, 2014 has been incorporated herein.
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In the Matter of the bankruptcy of National Carpet Mills Limited;
GPM Real Property (8) Ltd. and Mondow (8) Inc. v. Meyers Norris Penny Limited,
Gracious Living Home Inc., Gracious Living Corporation, Enzo Macri, Asmiy
International Incorporated and Mahendra Patel, Court File No. CV-12-451757
Master C. Wiebe
Heard: April 29, 2015
Judgment: August 4, 2015
Docket: Toronto 32-1462526, CV-12-451757
Counsel: Emilio Bisceglia, for Moving Parties, Gracious Living Homes Inc., Gracious Living Corporation and Enzo
Macri, together the "GLH Defendants"
George Benchetrit, for Responding Party, Meyers Norris Penny Limited, "MNP"
Subject: Civil Practice and Procedure; Environmental; Insolvency; Property; Torts
MOTION by corporate defendants for order under s. 215 of Bankruptcy and Insolvency Act nunc pro tunc granting
defendants leave to commence, continue and approve commencement of its cross-claim against trustee.
Master C. Wiebe:
Introduction
1 Gracious Living Homes Inc. ("GLH"), Gracious Living Corporation ("GLC") and Enzo Macri ("together the GLH
Defendants") seek an order under section 215 of the Bankruptcy and Insolvency Act R.S.C. 1985, c.B-3 as amended (the
"BIA") nunc pro tunc granting GLH leave to commence, continue and approve the commencement of its crossclaim
against Meyers Norris Penny Limited ("MNP"), trustee in bankruptcy of National Carpet Mills Limited ("National”), in
the action with court file number CV-12-451757 between GPM Real Property (8) Ltd. and Mondow (8) Inc., as plaintiffs,
and MNP, the GLH Defendants, Asmiy International Incorporated and Mahendra Patel, as defendants. This action will
be called the "Main Action." The GLC Defendants also seek an order declaring this crossclaim not dismissed pursuant
to Rule 23.03(1.1) of the Rules of Civil Procedure.
2

For the reasons stated herein, I grant the motion.

Background
3
The following facts are not in dispute. GPM Real Property (8) Ltd. and Mondow (8) Inc., together "the Owners,"
were the owners of a property with a municipal address of 5195 Maingate Drive, Mississauga ("the Maingate Property
or the Premises"). The Owners leased that property to National. Return On Innovation Fund Inc. ("ROI") was a secured
creditor of National.
4 National became insolvent. On February 7, 2011 ROI and GLH entered into a Bill of Sale whereby GLH acquired
assets of National. This agreement will be called "the Bill of Sale."
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5 On February 14, 2011, National made an assignment in bankruptcy and MNP became the trustee in bankruptcy of
National. On that same day, February 14, 2011, GLH entered into an agreement with MNP and ROI called the Access
and Removal Agreement ("the Access Agreement") whereby GLH acquired access to the Premises to remove its assets.
This access period stated in the Access Agreement started on February 14,2011 and ran until the two business days after
GLH gave written notice that it no longer required access. The Access Agreement contains an indemnity clause whereby
GLH agreed to indemnify ROI and MNP for certain claims.
6
Pursuant to the Access Agreement, GHL reimbursed MNP for occupation rent it paid during the access period
in the amount of $130,322.91.
7
On February 28, 2011, during a conference call, MNP was made aware of the Owners' concerns that assets of
National on the Premises had environmental issues.
8
At some point, apparently in March, 2011, there was discussion between the Owners, MNP and GLH about an
agreement between the three of them. A document was circulated. It contained a clause whereby MNP assumed no
liability other than to pay rent and disclaim the lease. This document was not signed by any party. This document will
be called the "Tripartite Document."
9
GLH hired Asmiy International Incorporated ("Asmiy") to assist it with the removal its assets. Mahendra Patel
was an employee of Asmiy who performed the removal work. GLH obtained keys to the Premises. MNP did not have
such keys.
10
I was not advised as to the security measures that controlled access to the Premises. I can only assume therefore
that some form of barrier, such as a fence, existed around the Premises and that such a barrier had doors.
11
On March 8, 2011, the Owners sold the Maingate Property to Standard Life. This sale process caused the Owners
to introduce activity onto the Premises. It closed on May 2, 2011.
12
On March 23, 2011, David Beckett, a representative of the Owners, wrote an email to Jerry Henechowicz, a
representative of MNP, stating the following: "Please note that one of the rear doors has a broken lock and does not lock
— anyone can access the premises easily." I was shown no evidence that MNP took any steps to address this problem
or to give any additional security to the Premises.
13
On April 15, 2011, GHL provided Mr. Patel with the keys and instructed him to enter the Premises and begin the
removal of the assets that belonged to GHL. He did so.
14 On the Premises there was a building that contained 4 tanks, 2 of which were green and 2 brown/black. 2 other green
tanks were located outside of the building, one of which was located beside the loading ramp leading to the building.
The green tank beside the ramp contained a latex substance and will be called "the Tank." How the Tank ended up in
this location is unclear.
15
On April 27, 2011, GHL gave formal notice under the Access Agreement that it did not require access to the
Premises effective April 29, 2011.
16
On April 28, 2011, Mr. Patel was on the Premises. He was approached by a representative of the Region of Peel
who advised him that the Tank was leaking its contents into a nearby sewer/stream causing an environmental incident.
At the request of the representative, Mr. Patel turned off the tap to the Tank, which was open.
17

On May 2, 2011, MNP gave notice that it disclaimed the National lease.

18 On April 20, 2012, the Owners commenced the Main Action against MNP, the GLH Defendants, Asmiy and Mr.
Patel seeking damages for "negligence and gross negligence" in relation to the environmental damage that came to light
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on April 28, 2011, which damages were claimed to be in the amount of $925,000. There was also a claim of constructive
trust in relation to the assets of National and a claim of punitive damages. The Statement of Claim alleged that Mr. Patel
negligently placed the Tank where it was located and opened the tap.
19
In relation to MNP, the Owners alleged negligence and gross negligence stemming from MNP's "occupation"
of the Premises. They referred to BIA section 14.06(2)(b), which limits a trustee's liability for environmental conditions
and damage to what can be proven to be the result of "gross negligence or wilful misconduct." The Owners also alleged
that MNP and the other defendants had duties under the Environmental Protection Act, R.S.O. 1990, c. E.19 ("EPA") as
persons "having control of pollutant" to prevent, eliminate and ameliorate the spill, which duties they failed to perform.
No further particulars were provided. The Owners did not obtain leave under BLA section 215 to sue MNP.
20 In relation to GLH, the Owners' claim stemmed from Mr. Patel's alleged negligence in causing the spill. The claim
against GLH was twofold as follows: (1) that GLH was liable to the Owners for the spill pursuant to the Tripartite
Document, which the Owners alleged was an agreement and which also contained a clause that made GHL responsible
for any environmental damage arising from the removal of its assets or from acts of its agents; and (2) that GLH was
vicariously liable in any event for the negligence of its agents, Asmiy and Mr. Patel.
21
On July 4, 2012, the GLH Defendants delivered a Statement of Defence, Counterclaim and Crossclaim. These
defendants denied that the Tripartite Document formed an agreement. They also denied that they were in any way
responsible for the claimed damages.
22
The GLH crossclaimed against MNP, Asmiy and Mr. Patel for contribution and indemnity in relation to the
Owners' claim. As it pertains to MNP, the GLH crossclaim adopts its statement of defence. In its statement of defence,
the key allegations concerning MNP are the following: GLH alleges that MNP (not GLH) occupied the Premises on
April 28, 2011 and that it did so knowingly or negligently causing the spill; GLH alleges that Mr. Patel acted as an agent
of MNP on April 28, 2011 thereby imposing vicarious liability on MNP for Mr. Patel's negligence concerning the spill;
GLH alleges that the Tank belonged to MNP thereby imposing liability on MNP for the spill. The GLH crossclaim also
adopts the above-noted Owners' general allegations of negligence and gross negligence as against MNP stemming from
its "occupation" of the Premises. No BIA section 215 leave was obtained in relation to this pleading.
23
On October 31, 2012, Asmiy and Mr. Patel delivered a Statement of Defence and Crossclaim. These defendants
deny any liability for the spill. They state that Mr. Patel did not even touch the Tank prior to being asked to do so by
the Region of Peel representative on April 28,2011. They also crossclaim against the other defendants. As it pertains to
MNP, this crossclaim also relies upon the above-noted Owners' allegation of negligence against MNP stemming from
"occupation." No BIA section 215 leave was obtained in relation to this pleading as well.
24 On or about April 23,2013, the GLH Defendants commenced this motion seeking leave to commence, continue and
approve the commencement of the GLH crossclaim as against MNP. Included in this motion record was an affidavit of
Enzo Macri, an officer and director of both GLH and Gracious Living Corporation ("GLC") sworn on April 23, 2013.
25 On September 6, 2013, the Owners discontinued their action as against MNP. I was given no evidence of the basis
for this discontinuance. A few weeks prior to this discontinuance, on August 16, 2013, the GLHJ Defendants served
a Notice of Election whereby they elected to proceed with the GLH crossclaim. Asmiy and Mr. Patel did the same on
September 18, 2013.
26
On September 30, 2013, MNP delivered a Responding Motion Record containing an affidavit sworn by Mr.
Henechowicz on September 30, 2013.
27 On October 30,2013, the GLH Defendants amended their Notice of Motion to add a request for an order declaring
the GLH crossclaim not dismissed pursuant to Rule 23.03(1.1). This motion record contained a Supplementary Affidavit
sworn by Mr. Macri on October 18, 2013.
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28 Rule 39.03 examinations of Mr. Patel and Mr. Beckett took place on November 21, 2013. MNP brought a motion
for an order requiring that Mr. Macri be examined. This motion was heard on August 19,2014, and Master Jean granted
the requested order. Messrs. Macri and Henechowicz were cross-examined on their affidavits on September 24, 2014.
29

No examinations for discovery have taken place.

30 At the beginning of the argument on April 29,2015 there was some argument about MNP's use of certain documents
that had been filed by MNP after GLH had delivered all of its motion material and after the examinations had taken
place. I allowed these documents to be used but only in relation to the waiver issue that was raised by Mr. Benchetrit
in his argument on the Tripartite Document.
Issues
31
Having reviewed the written material and heard argument, I have determined that the issues in this motion are
the following:
1. To succeed, what must be established on such a motion?
2. Is the GLH crossclaim against MNP confined to a claim of "gross negligence"?
3. Did the Tank belong to MNP at the time of the spill?
4. Did MNP occupy the Premises at the time of the spill?
5. If Mr. Patel caused the spill, is there any basis for the GLH crossclaim against MNP?
6. If he did not, is there any basis for the GLH crossclaim against MNP?
7. Did GLH agree to indemnify MNP for the spill?
8. What is the effect of the Owners' discontinuance against MNP?
9. Should the GLH crossclaim be declared not dismissed under Rule 23.03(1.1)?
Analysis
1. To succeed, what must be established on such a motion?
32
BIA section 215 states the following: "Except by leave of the court, no action lies against the Superintendent, an
official receiver, an interim receiver or a trustee with respect to any report made under, or any action taken pursuant
to this Act."
33 The Supreme Court of Canada articulated the test to be applied under this section in the case of GMA C Commercial
Credit Corp. - Canada v. TCTLogistics Inc., [2006] S.C.J. No. 36 (S.C.C.). The Court adopted the following principles
as set out in the earlier decision of the Ontario Court of Appeal in Mancini (Trustee of) v. Falconi, [1993] O.J. No. 146
(Ont. C.A.) in paragraph 7:
i. Leave to sue a trustee should not be granted if the action is frivolous or vexatious. Manifestly unmeritorious
claims should not be permitted to proceed.
ii. An action should not be allowed to proceed if the evidence filed in support of the motion, including the intended
action as pleaded in draft form, does not disclose a cause of action against the trustee. The evidence typically will
be presented by way of affidavit and must supply facts to support the claim sought to be asserted.
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iii. The court is not required to make a final assessment of the merits of the claim before granting leave. [Citations
omitted]
34
The issue before me on this motion, therefore, is whether the GLH crossclaim against MNP has any foundation
in fact based on the evidence presented to me. I do not, and will not, make a final determination of any issue. The issue
is whether GLH has a prima facie case for contribution and indemnity against MNP as pleaded. This is a low bar.
35 There was a debate before me as to whether I could weigh the evidence presented. Mr. Bisceglia argued that I could
not and that I should allow the motion as long as there was "some" evidence to substantiate the claim. Mr. Benchetrit
argued that I could weigh the evidence at least to the extent of eliminating evidence that had no probative value.
36
In Mancini, the Court of Appeal discussed this question. It held that, "on a continuum of evidence ranging from
no evidence to evidence which is conclusive, the evidence required to support an order under s. 186 [now s. 215] must be
sufficient to establish that there is a factual basis for the proposed claim and that the proposed claim discloses a cause
of action." The Court proceeded to weigh the evidence accordingly and discounted entirely an affidavit from a lawyer
that did nothing more than refer to the pleadings.
37
I will apply this low level of evidentiary assessment to my analysis, and will weed out the purported evidence that
has no probative value at all.
2. Is the GLH crossclaim against MNP confined to a claim of "gross negligence"?
38
In reviewing the written and oral submissions, it now seems clear to me that the GLH crossclaim against MNP
would have to be confined to a claim in gross negligence in order to succeed. That is so by operation of BIA section
14.06(2)(b) which specifies that a trustee in bankruptcy will not be personally liable for "any environmental condition"
or "environmental damage" that arises after the trustee's appointment unless such condition or damage occurred as a
result of the trustee's "gross negligence or wilful misconduct."
39
There was no dispute that the damage in issue was "environmental damage" that occurred after the appointment
of MNP as contemplated by this section. Therefore, the issue is whether there is any basis in the presented material for
a claim by GLH as against MNP for gross negligence or wilful misconduct.
40
The issue of MNP's wilful misconduct was not seriously argued before me. GLH did in its Statement of Defence
raise the issue of MNP's wilful misconduct but did not pursue it in argument on this motion. None of evidence before me
indicates that MNP could be found liable for such deliberate behavior. Therefore, I will not pursue that question further.
41
The real issue in the motion, therefore, is whether GLH can establish any basis for a claim of gross negligence
as against MNP. Such negligence is pleaded in the GLH crossclaim as against MNP. However, I note that the GLH
crossclaim goes further. In paragraph 19 of the GLH Statement of Defence GLH pleads that MNP is liable for the
spill by virtue of simply being in possession and occupation of the Premise at that time. In paragraph 23 of the GLH
Statement of Defence GLH pleads that MNP's ownership of the Tank makes it liable for the spill. Although not made
clear, this allegation may be based on the EPA.
42 Because of the operation of BIA section 14.06(2)(b), a federal statutory provision, I view any allegation of liability
for the spill as against MNP, even one based on the EPA, as having to be grounded in gross negligence in order to be
viable. Therefore, I will consider the issues of ownership and possession only to extent that they may give rise to a claim
by the Owners or GLH against MNP in gross negligence.
3. Did the Tank belong to MNP at the time of the spill?
43 The issue of whether MNP's alleged ownership of the Tank gives rise to a claim in gross negligence turns on whether
MNP in fact owned the Tank at the time of the spill. Mr. Bisceglia argued that there was evidence in the motion of such
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ownership, namely in the form of the affidavit of Enzo Macri. Mr. Macri deposed that he was the one who signed the
Bill of Sale on behalf of GLH, that GLH did not obtain legal or beneficial ownership of the Tank as it was not expressly
listed in the schedule to the Bill of Sale, and that GLH would not have obtained an asset that carried potential liability.
44
I disagree. The Bill of Sale is, in my view, the conclusive evidence on this issue. It states clearly that GLH was
purchasing "all of the Company's [National's] assets, properties and undertakings, including, but not limited to, the
assets more particularly described in Schedule 'A,'" excluding National's cash on hand. Schedule A does indeed not
expressly name the Tank, but that expressed naming is not necessary given the sweeping scope of the governing clause.
Mr. Macris' evidence on this point is not credible. For the purposes of this motion, I find it to be self-serving and without
corroboration. Mr. Bisceglia argued that there was such corroboration in an email exchange between MNP and the
Owners in February, 2011 in which Mr. Henechowicz referred to the "residual assets not removed by Gracious Living..."
When read in its entirety, this reference to residual assets in this email is simply a reference to what was not sold via
auction.
45
For the purposes of this motion, I do not find any basis for a crossclaim by GLH as against MNP for gross
negligence stemming from MNP's ownership of the Tank, as MNP did not own the Tank.
4. Did MNP occupy the Premises at the time of the spill?
46 The issue of whether MNP's alleged occupation and possession of the Premises gives rise to a viable claim in gross
negligence against MNP turns on whether MNP was in fact in occupation and possession of the Premises at the time of
the spill. Mr. Benchetrit argued that there was no such evidence of MNP's occupation and possession. He pointed to the
following evidence: GLH acquired all of National's assets; MNP did not have the keys to the Premises; GLH assumed
full responsibility for such occupation and possession pursuant to the Access Agreement; GLH put Asmiy "in charge"
of the Premises on April 15, 2011; and GLH agreed to indemnify MNP under the Access Agreement.
47 In my view, the critical factor was whether GLH assumed full occupation and possession of the Premises pursuant
to the Access Agreement. The other factors are not conclusive evidence of exclusive possession. Whether GLH owned
the National assets or had the keys to the Premises or purported to put Mr. Patel in charge of the Premises are all indicia
of occupation and possession. They are not conclusive evidence of same. The issue of the indemnity is a separate one
which I will deal with later. What is conclusive evidence is whether MNP, as undisputed assignee of the National lease,
gave full and exclusive possession and occupation of the Premises to GLH under the Access Agreement.
48
I am not satisfied that it did so. All that GLH acquired in the Access Agreement was a license to enter upon the
Premises to remove its assets. The following is a telling portion of paragraph 6 of the Access Agreement: "The rights
granted hereunder are those of a license only and do not constitute or give rise to or otherwise create or grant unto
the Purchaser [GLH] any interest in the Premises by way of leasehold interest, easement or otherwise." The following is
another telling part of paragraph 6: "Nothing herein shall affect the Trustee's right of access thereto for the purposes of
the administration of the bankruptcy of the Company [National]..." This means that MNP retained the overall exclusive
possession of the Premises that is a part of any tenancy at law, and that MNP continued to have access to the Premises
to administer the National bankruptcy. I also note that MNP continued to pay rent during the subject, although this
rent was defrayed on an ongoing basis by GLH.
49 I, therefo re, find for the purposes of this motion that there was sufficient evidence in the motion of MNP's continued
occupation and possession of the Premises at the time of the spill. I, therefore, move on the question of whether there
was any evidence of gross negligence stemming from such occupation and possession.
5. IfMr. Patel caused the spill, is there any basis for the GLH crossclaim against MNP?
50
Whether Mr. Patel caused the spill is clearly an open question. On the one hand, Mr. Patel consistently asserted
that he did not cause the spill and that he was alerted to it no sooner than when the representative of the Region of
Peel pointed the spill out to him on April 28, 2011. On the other hand, the fact that Mr. Patel appears to have been
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the only one on the Premises and near the Tank at the time of the spill lends circumstantial credence to the argument
that he caused the spill.
51
Mr. Benchetrit argued that it does not matter to MNP whether or not the trial judge finds that Mr. Patel caused
the spill. He argued that MNP could not be found grossly negligent in either scenario.
52
I will deal first with the argument of whether MNP could be found grossly negligent in the event the trial judge
finds that Mr. Patel caused the spill. That Mr. Patel caused the spill is the scenario the Owners clearly pleaded. Mr.
Benchetrit argued that there would be no basis for such a claim against MNP in that event as there was no evidence
that Mr. Patel was an agent of MNP.
53 I agree th at there was no credible evidence that Mr. Patel was an agent of MNP at the time of the spill. He was on
the Premises because his company had been hired by GLH to remove its assets.
54 However, in my view, this does not end the matter. There was also evidence that MNP had knowledge of the risk of
environmental -damage on the Premises perhaps to such a degree as to give rise to a duty of care to both the Owners and
GLH to do something positive in that regard, such as the installation of a lock on the Tank tap that would have made
the opening of the Tank by Mr. Patel impossible. On February 28, 2011 MNP was made aware of the Owners' concerns
that National's assets carried the potential for environmental damage. On March 23, 2011, MNP was made aware that
one of the doors to the Premises did not have a lock, thereby allowing unimpeded access to the Premises and the Tank.
These two facts alone may bring the trial judge to find that MNP had a duty of care to both the Owners and GLH to
disable the Tank tap prior to the date of the spill, thereby nullifying anything that Mr. Patel did on April 28, 2011. The
trial judge may also find that MNP's failure to do so was gross negligence given the gravity of the eventual damage.
55
Did either GLH or the Owners plead such a set of facts? If they did not, there is the argument that the action has
not been framed to account for the scenario I have described.
56 I find that both the Owners and GLH have pleaded enough particulars to cover this scenario. The Owners plead in
paragraph 27 that the defendants, including MNP, "failed to do everything practicable to prevent... the adverse effect..."
While this was pleaded in the context of duties under the EPA, it would be enough, in my view, to allow the trial judge
to also entertain a gross negligence claim against MNP such as the one I have described.
57
The GLH crossclaim pleads, implicitly if not explicitly, that MNP had a duty of care to avoid the spill stemming
from its occupation of the Premises. In paragraph 19 of its Statement of Defence, GLH pleads that MNP "acquiesced" in
the occurrence of the spill as a result of MNP's possession of the Premises. No particulars of this acquiescence are pleaded.
However, the pleading could encompass the particulars I have described. The lack of particularity is not fatal to a claim.
58
Therefore, I do not find for the purposes of this motion that the GLH crossclaim against MNP is frivolous or
vexatious should the trial judge find that Mr. Patel caused the spill.
6. If Mr. Patel did not cause the spill, is there any basis for the GLH crossclaim against MNP?
59 Should the trial judge find that Mr. Patel did not cause the spill, Mr. Benchetrit argued there could be no claim by
the Owners as against GLH and therefore no basis for GLH's crossclaim against MNP for contribution and indemnity.
He argued that the Owners' claim is pleaded entirely on the basis that Mr. Patel caused the spill.
60 Having reviewed the Owners' Statement of Claim, I do not agree. In paragraph 23 of the Statement of Claim there
is the following pleading: "Asmiy and Mr. Patel allowed the latex to continue to flow into the sewer until a representative
of the Region -of Peel confronted them." In paragraph 33, the following is pleaded: "[Mr. Patel] owed a duty of care
reasonably to prevent damage to the Maingate Property." While strained somewhat, there is an interpretation of these
two pleadings that encompasses a scenario where a third party gained access to the site and opened the Tank tap before
Mr. Patel started working on April 28, 2011, should the evidence at trial so unfold. The allegation against Mr. Patel in
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that case is that he acquiesced in the continuation of the spill. I, therefore, do not conclude that the pleaded case against
GLH turns entirely on a finding that Mr. Patel caused the spill. There is as a result potential liability for Mr. Patel, and
for GLH through the pleading of vicarious liability, should a third person be found to be responsible for the spill.
61 In that event, there is again, in my view, a basis for the GLH crossclaim against MNP for contribution and indemnity
stemming from MNP's occupation of the Premises, its advance knowledge of the environmental risks associated with
National's assets and its advance knowledge of the unimpeded access to the Premises through the unlocked door. All
of these facts could well lead the trial judge to conclude that MNP had a duty of care to both the Owners and GLH to
take steps to avoid having a third person cause the spill, and that MNP was grossly negligent in doing nothing about the
unlocked door and the unlocked Tank tap to avoid such a spill. Based on the pleadings I described earlier, I also find
that the Owners and GLH have generally pleaded enough as against MNP to encompass such a scenario.
62
I, therefore, do not find for the purposes of this motion that the GLH crossclaim against MNP is frivolous or
vexatious should the trial judge find that Mr. Patel did not cause the spill.
7. Did GLH agree to indemnify MNP for the spill?
63
Mr. Benchetrit argued that clauses 4 and 7 of the Access Agreement amounted to an agreement whereby GLH
promised to indemnify MNP for the spill, thereby nullifying the GLH crossclaim against MNP.
64
Having reviewed these clauses, I do not agree. Clause 4 is in short a promise by GLH not to cause damage to
the Premises and its surroundings, and to repair any damage caused by GLH's removal of its assets from the Premises.
Clause 7 is a promise by GLH to indemnify MNP from any claims arising from or connected with the removal by GLH
of its assets from the Premises. At most, these clauses protect MNP from any claim, including a claim from GLH, arising
from damage to the Premises and its surroundings caused by GLH and its agents.
65
The evidence is not clear that that is in fact what happened. I accept that Mr. Patel was hired by GLH to remove
the assets and that he was on the Premises when at least some of the spill occurred. However, it is not clear that he caused
the spill, as stated earlier. The spill could have been caused by a third person. Should that be the case, these clauses
would not protect MNP.
66
I do not find for the purposes of this motion that GLH gave MNP a blanket indemnity against and from any
damages and claims arising from the spill. Therefore, this argument does not render the GLH crossclaim against MNP
frivolous or vexatious.
8. What is the effect of the Owners' discontinuance against MNP?
67
Mr. Benchetrit finally argued that there could be no GLH crossclaim against MNP as the crossclaim is for
contribution and indemnity stemming from the alleged negligence of both MNP and GLH as against the Owners. This
invokes section 1 of the Negligence Act, R.S.O. 1990, c N.l, which specifies that where two or more tortfeasors cause
damage to a third person, the tortfeasors are responsible to the third person for the whole damage on a joint and several
basis, but have rights of contribution and indemnity between each other to the extent each is found to be responsible.
68
In the leading case of Dominion Chain Co. v. Eastern Construction Co., [1978] 2 S.C.R. 1346 (S.C.C.) [hereinafter
Giffels], Chief Justice Laskin for the Supreme Court of Canada held on page 1354 that the right of contribution and
indemnity under section 1 arises only when both tortfeasors are responsible for the damage of the third person. His
Honour said that, "I am of the view that it is a precondition of the right to resort to contribution [under section 1] that
there be liability to the plaintiff."
69
The Owners discontinued their claim against MNP. Mr. Bisceglia argued that this should not impact the GLH
crossclaim against MNP. He referred me to the decision of Justice Sutherland in Ysselstein v. Tallon (1992), 18 C.P.C.
(3d) 110 (Ont. Gen. Div.). In this case, the plaintiff sued a car driver for injuries suffered in a motor vehicle accident.
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The plaintiff settled this action and executed a release in favour of the car driver which contained the standard promise
not to sue a third party that might claim contribution and indemnity against the driver. The plaintiffs injuries increased
and she sued her physicians for complications from the injuries she suffered in the accident. The doctors third-partied
the driver and the driver moved to dismiss the plaintiffs claim on account of the "claims over" clause in the release. That
motion succeeded.
70
One of the arguments made by the plaintiff in this case was that the plaintiffs claim against the driver had been
settled and that, following Giffels, there could therefore be no third party claim by the doctors against the driver for
contribution and indemnity pursuant to section 1 of the Negligence Act.
71
Justice Sutherland rejected this argument. His Honour stated that the date on which the Giffels principle applies
is the date of the damage, not the date of liability determination. Therefore, if there was a potential for liability by the
co-defendant as against the plaintiff on the date of the damage, any subsequent settlement as between the co-defendant
and the plaintiff should not prejudice the other defendant's right to claim contribution and indemnity against the co
defendant pursuant to the Negligence Act. In paragraph 39 of the decision, His Honour quoted from the Ontario Court of
Appeal decision in Sauriol v. Summers, [1939] O.R. 253 (Ont. C.A.) as follows:"... when a plaintiff settles with one party
and then brings an action against a second party, the rights of the second party cannot be prejudiced by the settlement."
72
Mr. Bisceglia argued that we do not know the reason for the Owners' discontinuance as against MNP. If it was
because of a settlement of an existing claim, he argued, following Ysselstein, that that should not prejudice GLH's right to
claim to claim contribution and indemnity against MNP under the Negligence Act. At the commencement of the action,
the Owners pleaded gross negligence as against MNP, thereby raising the potential for MNP liability to the Owners.
73 I agree with Mr. Bisceglia. As we have discussed earlier, there was evidence in the motion of some potential MNP
liability to the Owners for gross negligence. Therefore, there is a basis under the Negligence Act section 1 for the GLH
cross-claim against MNP for contribution and indemnity. To allow a subsequent settlement as between the Owners and
MNP to undermine the GLH cross-claim as against MNP would be highly unfair and prejudicial to GLH.
74 In oral argument, Mr. Benchetrit made the argument that the Ysselstein decision did not apply due to the existence
of a pre-existing waiver by the Owners in favour of MNP in the Tripartite Document. Such pre-existing waivers would
give rise to the application of the Giffels principle as there would be no original claim by the Owners as against MNP; see
IP-EX Inc. v. Lubrizol Advanced Materials Canada Inc., 2012 ONSC 2717 (Ont. S.C.J.) at paragraph 36, and Bow Valley
Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., [1997] 3 S.C.R. 1210 (S.C.C.)at paragraph 123.
75 I do not, however, agree that such a pre-existing waiver unquestionably exists in this case. The Tripartite Document
was not signed. GLH disputes that it represents an agreement. While the Owners relied upon the document in their
pleading, there was no conclusive evidence that the document reflected a firm oral agreement between the three parties.
There was also no evidence in the motion from the Owners that they admit to such a pre-existing waiver in favour of
MNP. That they initially sued MNP on account of the spill indicates in fact that they did not consider the MNP waived
at the time of their pleading. Furthermore, the timing of the spill is unclear. The spill may have predated the Tripartite
Document, thereby undermining this argument. Finally, there was no evidence from the Owners in the motion that the
Owners' discontinuance was based on a settlement due to a pre-existing waiver in favour of MNP.
76 As a result, I do not find that the Owners' discontinuance as against MNP has any effect on GLH's right to pursue
its cross-claim against MNP.
9. Should the GLH crossclaim be declared not dismissed under Rule 23.03(1.1)?
77
Rule 23.03(1.1) states that, where a plaintiff discontinues its action against a defendant against whom there is a
crossclaim, that crossclaim will be deemed dismissed unless the crossclaiming co-defendant obtains a court order within
30 days of the discontinuance allowing the crossclaim to continue. What GLH did in this case was serve a Notice of
Election to continue with the GLH crossclaim about three weeks before the Owners' discontinuance of their action
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as against MNP. Obviously, GLH was anticipating the discontinuance. GLH did not get a court order allowing its
crossclaim to continue.
78
I note that I have authority under Rule 3.02(1) to extend any time prescribed by the Rules of Civil Procedure "on
terms that are just." I also note that Rule 2.03 grants me the authority to dispense with compliance with the rules "in the
interest ofjustice." Here both parties knew from the time of the Owners' discontinuance that GLH wished to pursue its
crossclaim against MNP. I note finally that Mr. Benchetrit did not dispute this point in argument.
79

I, therefore, find that, in the interest ofjustice, the GLH crossclaim is not dismissed by operation of Rule 23.03(1.1).

Conclusion
80
I, therefore, grant the motion by the GLH Defendants in its entirety. I grant the GLH Defendants leave nunc pro
tunc to commence, continue and approve the commencement of the GLH crosslaim against MNP. I declare that this
crossclaim is not dismissed under Rule 23.03(1.1).
81
As to costs, neither side submitted a costs outline. A costs award usually follows the event. If the issue of costs
cannot be resolved between the parties, written costs submissions will be required.
82
In that event, any party claiming costs must deliver and file a costs outline and a written costs submission of no
longer than two pages on or before August 18, 2015. Any responding costs submissions must be in writing, cannot be
longer than two pages, and must be delivered and filed on or before September 1, 2015. Any reply costs submissions
must be no longer than a page and must be delivered and filed on or before September 4, 2015.
Motion granted.

End of Document
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Superior Fine Papers Inc. v. Ontario (Director, Ministry of the Environment)
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In the matter of appeals by Superior Fine Papers Inc. filed July 31, 2009,
and by Cascades Inc. and Cascades Fine Papers Group Inc. filed August 7,
2009, for a Hearing before the Environmental Review Tribunal pursuant
to section 140 of the Environmental Protection Act, R.S.0.1990, c. E.19,
as amended, with respect to an Order issued by the Director, Ministry of
the Environment, on July 29, 2009, under sections 18,132 and 196 of the
Environmental Protection Act, regarding the operation of a paper mill located
at 550 Shipyard Road, City ofThunder Bay, District of Thunder Bay, Ontario
In the matter of a Hearing held on June 2, 3, 8, 9 and 24, 2010 at 10:00 a.m.
in the Martin Room, City Hall, 500 Donald Street East, Thunder Bay, Ontario
Dirk VanderBent V-Chair
Heard: June 2-3, 8-9, 24, 2010
Judgment: May 20, 2011
Docket: 09-076/09-090/09-091
Counsel: Andrew Sinclair for Appellant, Superior Fine Papers Inc.
Lana J. Finney, Alexis Alyea for Appellants, Cascades Inc., Cascades Fine Papers Group Inc.
Nicholas Adamson for Director, Ministry of the Environment
Subject: Environmental
APPEAL by appellants from order imposing requirements on all four parties for provision of site monitoring, electricity,
and site security, as well as actions to be taken in respect of waste disposal system and waste disposal site.
Dirk VanderBent V-Chair:
Background:
1
On July 29, 2009, pursuant to sections 18, 132, and 196 of the Environmental Protection Act ("EPA"), Jim Fry,
Director, Ministry of the Environment ("MOE") issued a Director's Order ("the Director's Order") to Cascades Inc.,
Cascades Fine Papers Group Inc. ("Cascades"), Thunder Bay Fine Papers Inc. ("Thunder Bay Fine Papers"), and
Superior Fine Papers Inc. ("Superior"), respecting a paper manufacturing facility (the "Facility") located on the shore
ofThunder Bay Harbour at 550 Shipyard Road, Thunder Bay City, District ofThunder Bay (the "Site"). A copy of the
Director's Order is attached to this Tribunal Order as Appendix "D". In overview, this Order imposes requirements on
all four named persons for the provision of Site monitoring, electricity, and Site security, as well as actions to be taken
in respect of a waste disposal system and a waste disposal site, both of which are located on the Site. This Order also
requires provision of financial assurance.
2
On July 31, 2009, Superior filed an appeal of the Director's Order with the Environmental Review Tribunal (the
"Tribunal"). On August 7, 2009, Cascades Inc. and Cascades also jointly filed an appeal of the Director's Order with the
Tribunal. Thunder Bay Fine Papers did not appeal.
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3
Cascades Inc. can be described as the parent company of Cascades. The Director and Cascades Inc. entered into
Minutes of Settlement executed on April 14, 2010, whereby the Director agreed, subject to approval by the Tribunal, to
remove Cascades Inc. as a person named in the Director's Order, in exchange for a contractual guarantee by Cascades
Inc., to perform the work that Cascades is required to perform under the Director's Order. The full particulars of this
agreement, which includes the terms of the guarantee, are set out in the Minutes of Settlement which are attached to
this Tribunal Order as Appendix E. In filing these Minutes of Settlement with the Tribunal, the Director submitted
that Cascades Inc. is a large corporation, and, therefore, the Director is satisfied that Cascades Inc. could honour its
obligations under these Minutes of Settlement if required to do so. The Parties agreed that this arrangement would
avoid the requirement for a very substantial amount of evidence in this proceeding regarding Cascades Inc.'s legal
responsibility under the EPA to perform the work required in the Director's Order. As such, the agreement avoids a
substantially protracted Hearing in this proceeding. Both Superior and Cascades, as current and former owners of the
Site, acknowledge that they can be named in the Director's Order, where the Director otherwise has jurisdiction under the
EPA to order the work required. Accordingly, the Tribunal accepts the Minutes of Settlement, and directs the Director
to remove Cascades Inc. as a named person in the Director's Order.
4
In its appeal, subject to one exception, Cascades disputes that the Director has the jurisdiction under the EPA to
require Cascades to perform the work under the Director's Order. Alternatively, Cascades maintains that the Tribunal
should not require Cascades to perform this work as it would be unfair to do so in the circumstances of this case.
5
In its appeal, Superior does not dispute that the Director has the jurisdiction to require Superior to perform the
work required under the Director's Order. However, Superior argues that it does not have the financial ability to pay for
the work, and, therefore, requests that compliance with these requirements be deferred.
6
The Tribunal now turns to a description of the history of the ownership of the Site. A paper mill has operated on
the Site for almost 90 years. The corporate structure of prior ownership of the Site is complex. In summary, Cascades
owned the Site and operated the Facility from 1993 to December 1997 when it sold the Site to Thunder Bay Fine Papers.
In reverse of the normal circumstance where the purchaser pays the vendor, Cascades as vendor paid Thunder Bay Fine
Papers the sum of $4.5 million. Undisputed evidence adduced in this proceeding, indicates that the Site was sold as a going
concern (as opposed to the value of only its constituent assets). One of the reasons the sale transaction was structured in
this manner is that Thunder Bay Fine Papers assumed responsibility for all environmental matters respecting the Site,
other than certain obligations set out in Article 9(1) of the written sale agreement (the "Environmental Indemnity") for
which Cascades agreed to assume liability. Further details regarding this Indemnity are discussed below.
7 Thunder Bay Fine Papers operated the Facility for less than three months before going into receivership. Pursuant
to a Court Order dated February 5,2009, the Site was sold by the Receiver to Superior. All of Thunder Bay Fine Papers'
assets have been sold or otherwise distributed. A report filed in the bankruptcy proceeding indicates that the Receiver
did not anticipate that there would be any funds available for distribution to the company's unsecured creditors.
8 Superior purchased the Site from the Receiver on February 4,2009 for $2.75 million, paying $750,000 on closing, with
the balance payable by a promissory note in the principal amount of $1.75 million, repayable 6 months after closing by
a vendor-take-back mortgage on the lands and a general security agreement in favour of the Vendor. The mortgage has
been assumed by another mortgagor named CIT, and the term of this mortgage has been extended. As of the completion
of the Hearing, the full balance of the principal remained unpaid. Superior acknowledges that, prior to purchase of the
Site, it was fully aware of the environmental issues associated with the Site and the Facility, which include the matters
addressed in the Director's Order. Superior also does not dispute that it was aware that it is a successor under the terms
of the Environmental Indemnity, and, therefore, is bound by the terms of this agreement.
9

As of the date of completion of the Hearing, Superior had not resumed production at the Facility.
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10
The environmental issues addressed in the Director's Order can be grouped under four undertakings on the Site:
(1) an approved waste disposal site; (2) wood wastes deposited in an area called the bark pile; (3) an industrial sewage
works; and (4) site security and supply of electricity. The Director's Order also includes requirements for monitoring,
recording and reporting, and for the provision of financial assurance. The submissions of the Parties provide detailed
information regarding each of these matters. To assist in understanding the Parties' submissions, the Tribunal provides
a brief description of each of these matters.
Approved waste disposal site:
11
Waste from the Facility operations has been deposited in an area located within the Site ("the Approved Waste
Disposal Site") pursuant to a Provisional Certificate of Approval Waste Disposal Site No. A 590101, which was issued to
a former owner of the Site, Abitibi-Price, on August 8,1984 ("the CofA(Waste)"). The CofA(Waste) has been transferred
to each subsequent owner, in turn. It is not disputed Cascades owned and operated the Approved Waste Disposal Site
during the time it owned the Site.
12 The CofA(Waste), at Superior's request, was transferred to Superior's name on February 26, 2009. For a number
of years, waste has been deposited on an area of land outside the site boundary approved in the CofA(Waste). This
was only discovered by everyone, including the MOE, when Cascades sold the facility to Thunder Bay Fine Papers. As
the deposit of waste in the unapproved area is in violation of the CofA(Waste) and contrary to subsection 27(1) of the
EPA, the Director's Order requires Cascades and Superior to apply for an amendment to the CofA(Waste) to include
this unapproved area. The Director's Order also requires that the amendment include a closure plan, a site management
plan, and a financial assurance evaluation report.
Disposition of waste in the bark pile:
13
As noted in the Director's Order, the operations at the Facility also generated a need for storage space for wood
wastes. These process wastes remain stored in a location at the Site referred to as the bark storage area ("the Bark Pile"). It
is not disputed that leachate generated by the Bark Pile is a contaminant, giving rise to concerns regarding contamination
of groundwater flowing into Lake Superior. It is not disputed that the Bark Pile is a waste disposal site regulated by the
EPA and, as such, pursuant to section 27(1) of the EPA, requires a Certificate of Approval issued by the Ministry. As no
such certificate has ever been issued, the Director's Order requires Superior and Cascades to submit an application for a
Certificate of Approval for the unapproved Bark Pile, including plans for leachate management and closure of this site.
As explained below in the description of the Environmental Indemnity, Cascades acknowledges that it is responsible for
remediation of the Bark Pile.
Industrial sewage works:
14
Paper production operations produce wastewater which requires treatment before being discharged to Lake
Superior. The sewage treatment system ("the Industrial Sewage Works") which was installed, includes an extensive lagoon
system, located on two adjacent water lots totaling 23.14 acres in the Thunder Bay harbour on Lake Superior ("the
Lagoon"). The purpose of the Lagoon is to allow paper processing materials suspended in the water to be removed from
the water as sludge, by means of settling, precipitation, flocculation, or coagulation, before the water ultimately flows
over a weir and into the Lake. Hence, the Lagoon serves to both treat the water and store the sludge until it is removed
by dredging. The Lagoon is comprised of water channels that loop back and forth within these two water lots (described
as 10 serpentine passes). These channels have been created by constructing berm walls, made of earth and shale, which
direct the flow of the wastewater. The area covered by the adjacent water lots is roughly rectangular in shape. Berm walls
(at passes 5 and 10) separate the water in the Lagoon from the water in Lake Superior on three sides of the water lots.
The fourth side of the water lots borders on land, which, from an aerial photograph, appears to be a wider peninsula
containing a parking lot. The other berm walls are interior, i.e., they do not border directly on the Lake.
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15
The channels were originally constructed without a liner. Because of the nature of the construction, the berm has
had cracks in it over the years. Also, because of the nature of its construction, the berm walls are permeable, i.e. water
could migrate from the Lagoon to the Lake and vice versa. When it was discovered that wastewater was leaking through
the berms into Lake Superior, liners were installed in the passes which border on the Lake. In April 2005, in response to
a Provincial Officer's Order, Cascades repaired a leaking liner in pass 5, by adding a second liner in the area of the leak
and weighing it down with chains. In 1997, the lagoon system was dredged and upgraded with aerators and diffusers.
16 This sewage treatment system was eventually regulated as an approved on-Site sewage works, currently governed
by Amended Certificate of Approval (Industrial Sewage Works) No. 3758-5NTJ43, ("the CofA(Sewage Works")) which
the Director issued to Cascades on August 29, 2003. As with the CofA(Waste), at Superior's request, the CofA(Sewage
Works) was transferred to Superior on April 23, 2009.
17 As of the date of completion of the Hearing, Superior had not resumed operation of the Industrial Sewage Works.
It is not disputed that the majority of sludge now in the Lagoon was deposited during the time when Cascades owned
the Site and operated the Industrial Sewage Lagoon. It is also not disputed that the Lagoon is filled to near capacity
and will need to be dredged before operation of the Industrial Sewage Works can be recommenced. Superior does not
dispute that the berm walls require maintenance, and has spent $100,000 to commence work in this regard. However, it
is not disputed that the work could not be completed for this amount of money, and that none of the maintenance work
was done along the area of the berm wall where the Director asserts that seepage has occurred.
18
Based on observations of reduced water levels in the Lagoon, and cracks in the berm wall on pass 5, including
slumping (a depression of the land under a portion of the liner), Parts 2.2 to 2.5 the Director's Order require that the
berm walls be repaired to prevent a release of the sludge into the Lake. Parts 2.12 and 2.13 of the Director's Order further
require removal of the sludge in the Lagoon, as well as implementation of the steps necessary to bring the components
and operation of the Industrial Sewage Works into full compliance with the CofA(Sewage Works). It should be noted
that Superior is not named in these Parts of the Director's Order, as these requirements were imposed upon Superior
under separate Order. It is not disputed that Superior did not appeal the separate Order within the prescribed time period,
and, therefore, it remains binding on Superior.
Site security and supply of electricity:
19 Due to the presence of hazardous chemicals or flammable wastes located within the building(s) or elsewhere situated
on the Site, the Director's concerns relate to the risk of discharge of these chemicals either through ruptures of containers
and pipes due to freezing, or due to damage caused by vandalism. Electricity service is required to provide the necessary
heating, and to power lights to facilitate night time security monitoring of the Site. For this reason, the Director's Order
requires that Superior and Cascades ensure that the supply of electricity to the Site is not disrupted, and arrange for two
security guards to be on duty 24 hours, seven days a week.
Monitoring, recording and reporting:
20 The requirements in the Director's Order target two main aspects of the Site. The first is a requirement to identify,
classify, label, register, and monitor all waste on the Site, including identification and labeling of all waste flammable
materials.
21 The second is to conduct daily visual inspections of the Lagoon berms, and to collect samples on a daily basis (pH,
conductivity, total suspended solids) and monthly basis (phenols, chloroform, toluene, phosphorus and acute toxicity)
from the effluent in the sewage lagoon in the immediate area of the seepage.
22

Both Cascades and Superior are required to do this work.

Financial A ssurance:
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23
In this Tribunal Order, Financial Assurance refers to an order to provide financial assurance to the Crown in
right of Ontario under Part XII of the EPA. In respect of waste disposal sites and waste management systems approved
under Part V of the EPA, section 35 provides that no certificate of approval shall be issued unless the applicant has
provided financial security in such amount and upon such conditions as the regulations prescribe. However, as there
is no applicable regulation in this regard which applies to the Approved Waste Disposal Site or the Industrial Sewage
Works, the financial security requirement under section 35 is not a consideration in this proceeding.
24
Based on the evidence adduced at the Hearing, the only form of Financial Assurance that was in place before
the issuance of the Director's Order is in respect of the Industrial Sewage Works. As noted in Part 1.21 of the Director's
Order, on May 13, 2008, the Director amended the CofA(Waste) to include a requirement for Financial Assurance. At
that time the CofA(Waste) was held by Thunder Bay Fine Papers. The amendment requires that a financial assurance
evaluation report be submitted by July 21, 2008. The Director's Order confirms that this report has never been filed.
25 In order to ensure that all of the requirements of the Director's Order are performed, the Director's Order requires
that Cascades and Superior provide Financial Assurance in the amount of $5 million. As noted in the submissions below,
the Director has revised this requested amount to just over $2.7 million.
26
In this proceeding, the Tribunal has granted an Order, dated November 23, 2009 staying this requirement, as
against Cascades, until final disposition of Cascades' appeal. As against Superior, this requirement was stayed until
January 31, 2009, in order to afford Superior the opportunity to submit a Financial Assurance proposal to the MOE.
The Tribunal's Order also provided that, if required, Superior could apply for an extension of the stay. In the Tribunal's
Order, the Tribunal observed that, under MOE guidelines, Superior's proposal respecting Financial Assurance could
include a financial analysis to support a request to be exempt from the requirement to provide Financial Assurance
based on undue financial hardship. Superior never requested an extension of the stay. As of the date of completion of
the Hearing, Superior still had not submitted a Financial Assurance proposal to the MOE.
The Environmental Indemnity:
27

Article 9(1) of the sale agreement between Cascades and Thunder Bay Fine Papers provides:
9. ENVIRONMENTAL
(1) Indemnity of Vendor in Respect of Environment Matters
The Vendor hereby assumes liability and shall indemnify and save harmless the Purchaser, its shareholders,
employees, officers, directors, agents, successors and assigns from and against any and all liabilities, losses, damages,
lost profits, consequential damages, costs of investigation, cleaning up and/or remediation, natural resource
damages, interest, penalties, fines, monetary sanctions, costs, reasonable solicitor's fees and expenses, reasonable
consultants fees and expenses, court costs and all other expenses that are incurred or suffered by the Purchaser and
its shareholders, employees, officers or directors by reason of, resulting from, in connection with, or arising out of
certain environmental obligations of the Vendor, specifically limited to:
The discharge of sediments in Thunder Bay Harbour resulting from its use and occupation of the Premises prior
to Date of Closing;
The dredging of the lagoon and repair of the weir on the Premises; and
The removal of the bark pile and any issues related to the bark pile. The Purchaser shall assume responsibility for
annual inspections of the quality of the ground water on the Premises.
For greater certainty, the Vendor will have the responsibility for all costs of investigation, clean-up and/or
remediation, penalties, fines, monetary sanctions, costs and all other expenses that are required to carry out and
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perform the specific foregoing environmental obligations as set out above, to the satisfaction and approval of the
Ministry of Environment, or its successors, and/or the Department of the Environment, or its successor.
The Purchaser acknowledges and agrees that the Vendor will require unrestricted access to the Premises during
normal business hours including use of the landfill for remediation and clean-up purposes of those environmental
obligations outlined hereinabove, in accordance with any directive issued by the Ministry of Environment, its
successors, and/or Department of Environment, or its successors.
28
Accordingly, as of December 21, 2007, Thunder Bay Papers, as the owner and operator of the Facility, was
responsible for all other matters, including any maintenance and repairs necessary for proper operations. The Director
was informed of this by way of a letter dated January 11, 2008.
29
The Environmental Indemnity was subsequently modified pursuant to a letter agreement between Cascades and
Thunder Bay Fine Papers dated July 10, 2008 (the "Amended Environmental Indemnity"). Pursuant to the terms of the
Amended Environmental Indemnity, Cascades made a one-time payment in the amount of $500,000 to Thunder Bay
Fine Papers, in return for which, Thunder Bay Fine Papers agreed to carry out and perform all obligations relating to the
dredging of the Lagoon. Furthermore, the Amended Environmental Indemnity provides that Cascades would be relieved
of any further obligations, monetary or otherwise, related to the dredging of the lagoon as set out in the sale agreement.
30 In summary, in respect of the requirements of the Director's Order, Cascades emphasizes that, under the Amended
Indemnity Agreement, its only continuing contractual responsibility is to remove the Bark Pile and address any other
issues related to the Bark Pile, excluding responsibility for annual inspections of the quality of the ground water on the
Site.
31
It is not disputed that Thunder Bay Fine Papers used the $500,000 paid by Cascades for purposes other than
dredging the Lagoon, and that these funds are no longer available for this purpose.
Evidence adduced at the Hearing:
32

The following witnesses gave evidence on behalf of the Director:
• Sherry Hakala, Senior Environmental Officer, MOE;
• Alisdair Brown, Regional Hydrogeologist, MOE, who was qualified as an expert to give opinion evidence on the
groundwater impacts of the Bark Pile and Approved Waste Disposal Site and on the adequacy of the management
plan and closure plan for the Approved Waste Disposal Site;
• Todd Kondrat, Regional Surface Water Specialist, MOE, who was qualified as an expert to give opinion evidence
on the risks and potential impacts imposed by the constituent sludge and water in the Lagoon, in terms of its chemical
and physical characterization;
• Carl Taylor, Environmental Manager for Superior Fine Papers; and
• Wim Smitts, Senior Environmental Officer, MOE.

33

The following witness gave evidence on behalf of Cascades:
• Leon Marineau, Vice President, Environment for Cascades Inc, and a professional engineer in the Province of
Quebec, who was qualified to give opinion evidence regarding hydgrogeology, waste management, and geotechnical
analysis of bearing capacity and slope slide failure analysis.

34

The following witness gave evidence on behalf of Superior:
• Andrew Sinclair, President, Superior Fine Papers Inc.
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35 Apart from the financial status of Superior, the factual evidence adduced at the Hearing is not in dispute. However,
some of the inferences and opinions based on this factual evidence are in dispute. Where necessary, the Tribunal addresses
these disputes in this Tribunal Order. Unless otherwise stated in this Tribunal Order, the Tribunal finds that all the
witnesses gave their evidence in a forthright and credible manner. As the probative evidence adduced at the Hearing has
been adequately summarized in the submissions of the Parties, a further precis of the evidence has not been provided
in this Tribunal Order.
Relevant Legislation and Guidelines:
36 Relevant legislation and guidelines that are not cited in the Tribunal's analysis and findings are set out in Appendix
F to this Tribunal Order.
Issues:
37
The Parties provided an Issues List for this proceeding. The Tribunal has organized its findings and analysis by
grouping related issues, as numbered in this Issues List.
38 Cascades and Superior have both requested relief on grounds of fairness. Cascades also asserts that the Director's
Order is "unworkable". By way of explanation, under the Director's Order, both Cascades and Superior are required to
complete most of the work specified in this Order. The Director asserts that they have joint and several responsibility
to fulfill the requirements of the Director's Order, and, therefore, it is left to Cascades and Superior to determine how
these obligations will be shared between them. Cascades maintains that, as it has been unable to secure Superior's co
operation in fulfilling the requirements of the Directors Order, the Order is unworkable.
39
As the grounds respecting fairness and the issue whether the Director's Order is workable, have both been raised
in respect of much of the work required by the Director's Order, the Tribunal will address them first.
Superior — Fairness — Financial Inability:
1. Whether Superior should be relieved of its responsibility, in whole or in part, for Parts 2.10-2.16 of the Director's
Order due to financial inability.
Cascades — Fairness and whether the Director's Order is proportional and workable:
20. Whether it is fair to order Cascades to perform the work in the Director's Order, where Cascades no longer
owns the Site and, pursuant to contract and/or Court Order, private law responsibility for matters at issue in the
Director's Order (other than in respect of the Bark Pile) rests with Superior.
21. Whether it is fair for Cascades to be ordered to take any actions in relation to the dredging of the Lagoon, given
that Cascades entered into an agreement with a predecessor owner of the Site, Thunder Bay Fine Papers, specifying
that Thunder Bay Fine Papers would dredge the lagoon system in exchange for a one-time payment by Cascades in
the amount of $500,000, which payment has been made, and Superior is bound by this agreement.
Superior - Fairness - Responsibility for the Bark Pile:
2. If Cascades has assumed responsibility for the Bark Pile, whether is it fair for Superior to be ordered to perform
the work in the Director's Order related to the Bark Pile.
Other Issues Respecting the Bark Pile:
7. Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades:
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a. to develop a plan to remove as much waste as is practicable from the Bark Pile and to transport and dispose
of those wastes in an approved manner, and implement the plan, and
b. to have a qualified consultant submit an application for a Certificate of Approval for the Bark Pile, including
leachate management and closure plans as set out in Parts 2.11, 2.12 (c) and (e), and 2.13 - 2.14 of the Director's
Order.
8. Whether the Director has jurisdiction under sections 18 and/or 196 of the EPA to issue an order requiring a person
to apply for a Certificate of Approval.
9. Whether the Director has jurisdiction under sections 18 and/or 196 of the EPA to issue an order requiring a person
to apply for a Certificate of Approval for works on lands that the person does not currently own, manage or control
but which it formerly owned, managed or controlled.
10. If ordered to do so under sections 18 and/or 196 of the EPA, whether a person can apply for a Certificate of
Approval for works on lands that the person does not currently own, manage or control.
Issues Respecting the Approved Waste Disposal Site:
14. Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades to
ensure that a qualified consultant submits a completed application to amend the CofA(Waste), as required under
Part 2.15 of the Director's Order.
15. Whether the Director has jurisdiction under sections 18 and/or 196 of the EPA to issue an Order requiring a
person to apply to amend a Certificate of Approval held by a third party.
16. Whether the Director has jurisdiction under sectionsl8 and/or 196 of the EPA to make an Order requiring a
person to apply to amend a Certificate of Approval held by a third party for works on lands that the person does
not own, manage or control.
17. If ordered to do so under sections 18 and/or 196 of the EPA, whether a person is entitled to apply to amend a
Certificate of Approval held by a third party.
Issues Respecting the Industrial Sewage Works:
3. Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades:
a. to provide to the Director a written plan detailing the steps necessary, the time required, and the name of
a person licensed by the Professional Engineers Ontario, to repair the Industrial Sewage Works to stop the
seepage from entering Lake Superior and implement the plan as set out in Parts 2.2-2.3 of the Director's Order;
b. to conduct daily visual inspections, collect samples, and provide weekly written reports to the Director on
the results, as set out in Parts 2.4-2.5 of the Director's Order;
c. to retain a consultant to develop a plan to remove the waste sludges from the sewage lagoons regulated by the
CofA(Sewage Works) and bring the components and operation of the Site's sewage works into full compliance
with this CofA, and to implement the plan as set out in Parts 2.11; 2.12 (a), (b), (d) and (e), and 2.13 of the
Director's Order.
Issues Respecting Provision of Electricity and Site Security:
4. Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades:
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a. to make arrangements with the Independent Electricity Service Operator to ensure the supply of electricity
to the Site as set out in Parts 2.6-2.7 of the Director's Order; and
b. to develop and implement a plan to maintain security of the Site as set out in Parts 2.8-2.10 of the Director's
Order.
5. Whether Cascades ever owned, managed or controlled some or all of the equipment and/or materials that the
Director is of the view require electricity and/or security as set out in Parts 2.6 and 2.7 of the Director's Order.
6. Whether the Director has jurisdiction to order Cascades to do the work set out in parts 2.6 and 2.7 of the Director's
Order, if Cascades did not own, manage or control some or all of the equipment and/or materials that the Director
is of the view require electricity and/or security as set out in these Parts.
22. Whether it is fair to order Cascades to do the work set out in Parts 2.6 and 2.7 of the Director's Order, if Cascades
did not own, manage or control some or all of the equipment and/or materials that the Director is of the view require
electricity and/or security as set out in these Parts.
23. Whether it is fair to order Cascades to do the work set out in Parts 2.12(f) and 2.13 of the Director's Order,
if Cascades did not own, manage or control some or all of the equipment and/or materials which are the subject
of these Parts.
Issues Respecting Monitoring of the Site:
11. Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades to retain
a consultant to develop a plan to monitor the Site as set out in Parts 2.12(f) and 2.13 of the Director's Order.
12. Whether Cascades ever owned, managed or controlled some or all of the equipment and/or materials which are
the subject of Parts 2.12(f) and 2.13 of the Director's Order.
13. If Cascades never owned, managed or controlled some or all of the equipment and/or materials which are the
subject of Parts 2.12(f) and 2.13 of the Director's Order, does the Director have jurisdiction to order Cascades to
do the work set out in Parts 2.12(f) and 2.13 of the Order.
Issues Respecting Financial Assurance:
18. Whether the requirement under Part 2.15 of the Director's Order for Financial Assurance in the amount of
$5,000,000, or the revised amount, is an accurate assessment of the amount of financial assurance required for the
work required by the Director's Order.
19. If not, what is the appropriate sum of financial assurance required for each component of the work required
by the Director's Order?
Discussion, Analysis, and Findings:
Issue #1: Whether Superior should be relieved of its responsibility, in whole, or in part, for Parts 2.10-2.16 of the
Director's Order due to financial inability.
Superior's Submissions:
40 Superior states that it does not dispute the merits of the Director's Order, but is not presently in a financial position
to comply. Accordingly, Superior requests a stay, for a reasonable period of time, of the enforcement of the following
paragraphs, asserting that it is a fact that Superior does not presently have the funds to carry out the work ordered:
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a. 2.6 - The IESO will not ensure the power will not be interrupted without a financial guarantee, which Superior
cannot do at this time.
b. 2.7 - See 2.6 at paragraph (a), above.
c. 2.8,2.9 and 2.10 - Superior cannot afford to have two staff on the site 24 hours a day. Superior currently maintains
a minimum of one person on site 24 hours a day.
d. 2.12 - Superior does not have the financial resources to pay for a consultant to perform the work ordered in 2.12,
or to undertake the work that would have been outlined in 2.12 as ordered in 2.13.
e. 2.14 - The Director concedes 2.14 has been complied with.
f. 2.15 - Superior does not have the financial resources to hire the consultant to complete the work ordered in
paragraph 2.15.
g. 2.16 - Superior does not have the financial resources to provide $5,000,000.00 in financial assurance to the MOE.
41
Superior notes that it has not appealed the Director's Order on the basis that it is trying to avoid or dodge the
work, or just simply does not want to do it. Rather, Superior asserts that it appealed the Director's Order (except for the
Bark Pile provisions) on the basis that Superior does not at present have the financial resources to do the work. Superior
maintains that once the funding is received, the work will be completed. Superior notes that it so advised MOE staff at
the time the Director's Order was issued, and maintains that this statement continues to be true.
42
Superior asserts that, where the Director seeks an assurance that the berm will not fail if a stay is granted to
Superior, an Order encompassing testing is unnecessary in light of the testimony of Mr. Kondrat that he and Ms. Hakala
went to the Site themselves to do testing, as such information was not available from Superior. As a result, the MOE
should be able to carry out any testing deemed necessary to satisfy themselves the berm is stable.
43 Superior observes that the other Parties have suggested that Superior could sell the assets to pay for the repairs. In
response, Superior notes the evidence of Mr. Sinclair that Superior cannot sell the assets without the written permission
of the current mortgage holder. Alternatively, Superior argues that, even if the mortgage holder did give permission,
there would still be insufficient funds to carry out the work. Mr. Sinclair has testified that the current value of the
registered mortgage is $1,964,144.16. The current value of the metal in the facility, as per the testimony of Mr. Marineau
and a quote from a contractor is $3,500,000.00. The Director originally requested $5,000,000.00 in financial assurance.
Superior observes, therefore, that the sale of the assets would be approximately $3.5 million dollars less than what is
needed. Superior maintains that, even under the Director's new scheme of financial assurance requirements totalling
$2,715,240.00, there would still be a shortfall of just under $1.2 million.
44 Superior emphasizes that it is not a publicly traded or widely held company, and, therefore, there is no regulatory
reason to have audited financial statements. Superior maintains that the unaudited statements it produced accurately
reflect the financial position of Superior, and that these statements confirm that there are insufficient funds to do the
work ordered.
45
Superior disputes the Director's assertion that Superior's representations regarding its financial position are
suspicious. Superior asserts that it simply does not have access to funds to complete the work as ordered. Superior
maintains that, when it did have funds, it has done what it could to comply with the Director's Order. As an example,
Superior notes that it has spent $100,000 on the partial repair of the berm, but was, thereafter, without further funds
to keep the hydro bill current.
Cascades' Submissions:
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46
Cascades submits that Superior has not provided enough documentation demonstrating that it is impecunious.
Cascades asserts that previous decisions of this Tribunal are clear that it is simply insufficient to cry poor. Detailed
evidence and supporting documentation is required if a party is going to rely on a lack of funds to avoid its environmental
obligations. In Legere, Re, [1993] O.E.A.B. No. 48 (Ont. Environmental App. Bd.), at pg. 3. ("Legere") the Environmental
Appeal Board stated:
As for M. Legere's statement that he cannot afford to install the system approved by the Director, we note that
he provided no financial statements, income tax returns, or other business records to support this. An applicant
who argues financial problems has the onus of proving lack of financial capacity. This onus will not be met by bald
statements, but must be backed up by sufficient documentation before the Board will accept this kind of argument.
47
Cascades maintains that Superior is asking that the Tribunal make a ruling relieving it of responsibilities for
the environmental liabilities on its own lands, without having provided adequate financial justification, and without
providing any alternatives for the protection of the environment.
48
Cascades submits that, on its own evidence, Superior's contention that it lacks the funds necessary to fulfil its
environmental obligations is not to be believed. The Provincial Officer's Order and Order under appeal were both issued
in July 2009. Superior's response at that time was that it did not have the funds to do the bulk of the work required by
the Orders. Superior attempted to appeal the Provincial Officer's Order on the basis of lack of funds and has appealed
the Director's Order on the same basis. However, since making that claim, Superior, by its own admission, has received
nearly $700,000 ($430,000 and $264,000) in tax rebates from the City of Thunder Bay. Of that, a mere $100,000 has
been spent on environmental issues. Moreover, Mr. Sinclair testified that since preparing the financial documents for
Superior in January 2010, Superior has received an extra $150,000 (which Mr. Sinclair at first mistakenly calculated to
be $1 million). Cascades asserts that Superior, therefore, cannot be believed when it says it has no money to do the work
required by the Director's Order.
49 Cascades notes that Mr. Sinclair has testified as to the assets of Superior, which Cascades submits can be liquidated
to remedy the environmental issues on the Site, indicating that the evidence demonstrates that all of the equipment and
other assets originally purchased from Thunder Bay Fine Papers are still on Site. Cascades notes that Superior paid
$2.5 million, which Mr. Sinclair admits accounted for a discount of $2 million for environmental liabilities. Therefore,
Superior valued the assets at the time of purchase at $4.5 million. Mr. Marineau has testified that Cascades received offers
to purchase the assets in 2007. At that time, the assets were valued on a salvage basis at $7 million, and subsequently in
2009, at $3.5 million. He further testified that the value is likely in the range of $2.5 to $6 million. Accordingly, Cascades
maintains that there are assets on Site that should, in fairness, be looked to first, prior to turning to a former owner.
50
Cascades notes that some of the assets will have to be paid to the secured creditors, but not all. The evidence
demonstrates that there is a secured creditor over the assets, CIT. CIT was originally owed $1.7 million. That secured
debt is now in the amount of $2.1 million, due to interest and the addition of the $264,000 tax rebate that was owing to the
receiver but kept by Superior. Thus, Cascades asserts that the only credible evidence provided by Superior demonstrates
that it owes this $2.1 million and nothing else.
51 Cascades argues that other creditors have not been proven to exist or to have any legitimate claim on the Site's assets.
Cascades notes that Mr. Sinclair has provided what he characterizes as non-audited financial records to demonstrate
the financial situation of Superior, and that Mr. Sinclair has testified that there is an additional $1.9-$2.1 million owed
to other creditors. However, in his own testimony, he mistook the total loan amount to be $3 million. These creditors
include, Mr. Sinclair claims, the former shareholders and other interested parties of Thunder Bay Fine Papers. Cascades
submits that neither these unaudited financial statements, nor the bald assertions put forward by Mr. Sinclair, are reliable
or sufficient proof of Superior's actual debts.
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52
Cascades submits that proof is required before Superior escapes its environmental responsibilities, and maintains
that no loan documents have been provided. Cascades notes the following: Mr. Sinclair says no loan documents even
exist in respect of the loans from these "interested parties", whom he refuses to name. No cancelled cheques, bank drafts
or wire transfers showing that this money was loaned to Superior have been produced. Mr. Sinclair testified that there are
bank statements but that he has not produced them. Cascades states that Superior has instead produced what appear to
be five random pages of its bank statements for a couple of months in late 2009 and early 2010. Apart from the $264,000
tax rebate, these bank statements show no significant influxes of money and, to the contrary, they show deposits totalling
$40,538.25, the tax rebate aside. Moreover, no evidence of payments by Superior, save four invoices, has been provided.
53
Cascades maintains that this represents the totality of the financial information provided by Superior, and
Cascades submits it is insufficient. Cascades notes that Superior had knowledge that all relevant documents relating to its
impecuniosity claim were to be produced. Superior was subject to a motion by the Director asking for further and better
production of documents relating to Superior's financial condition. Mr. Sinclair is a Chartered Accountant and swore
an affidavit attesting to the fact that Superior had produced all of the relevant documents, and, until approximately one
month ago, had the benefit of legal counsel. Other than in respect of the Bark Pile, lack of financial means is the only
basis upon which Superior has appealed the Order. Cascades argues that, if there was genuine evidence of loans beyond
the CIT loan, this would have been produced.
54
Cascades asserts that the only evidence before the Tribunal relating to the loans to the unnamed parties consists
of a single line on an unaudited financial statement, and Mr. Sinclair's assertion that Superior owes this money to the
unnamed parties. Cascades maintains that this is wholly insufficient to prove that Superior owes $2 million to unnamed
creditors. If these loans had truly been made, there has been ample opportunity to provide documentation evidencing
the making of loans and their deposit into Superior's bank account. Cascades notes that none of this has been provided.
55
Cascades argues that it may be that these are not real loans, but instead represent monies owing to Thunder Bay
Fine Paper's creditors which have been reflected on the books of Superior in the hopes of recouping some of their losses
in the event that Superior obtains financing, which Mr. Sinclair denies. Alternatively, the loans may simply have been
fabricated in an effort to avoid responsibility for the environmental issues on the Site. While there has been no evidence
of this fabrication tendered, Cascades submits that the Tribunal may make this finding in light of the complete absence
of any documentation evidencing these loans, and Superior's admission that it received $700,000 after claiming it had
no money to do any of the work in the Order.
56
Cascades submits that these alleged loans to mysterious third parties should not be considered in determining
whether Superior has sufficient assets on the site to deal with its environmental obligations. Cascades submits that the
case law is clear that detailed evidence is required by a party in order to rely on a lack of funds to avoid its environmental
obligations, and asserts that no evidence even approaching the required level of detail has been produced by Superior.
57

In summary, Cascades submits that Superior's claims of being impecunious should, therefore, be dismissed.

Director's Submissions:
58
The Director relies on the Order of the Tribunal in Kawartha Lakes (City) v. Ontario (Director, Ministry of the
Environment) (2009), 48 C.E.L.R. (3d) 95 (Ont. Environmental Review Trib.), noting that, although the facts in the
present case are different, the Tribunal's statement in that case, that the objective of protecting the environment must
take priority over issues of fairness, applies in the present case.
59
The Director submits that relieving Superior from liability in the present case would pose a threat to the
environment. The Director maintains that, even if it is true that Superior has no money to carry out the work ordered,
Superior currently owns and has management and control of the Site. As a consequence, it should remain bound by the
Order in order to ensure that, at the very least, it cooperates with the efforts of Cascades to comply with the order.
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60 The Director points to evidence that Superior refused to consent to Cascades applying for a Certificate of Approval
for the Bark Pile on its behalf. The Director asserts that, if Superior is released from the Director's Order, this sort
of obstructionist behaviour may well continue, with the consequence that Cascades is prevented from expeditiously
addressing the environmental issues on the Site, including the Bark Pile. Put another way, Superior should not be allowed,
on the one hand, to claim that it cannot do the work ordered because it does not have the money, while, on the other
hand, refuse to cooperate with Cascades' efforts to address the environmental issues on the Site. Superior should be
required to cany out the work ordered, even if it has no money to do so itself, to ensure that Superior provides Cascades
with its full cooperation, on pain of enforcement measures being taken.
61 The Director asserts that, even under the fairness jurisprudence in 724597 Ontario Ltd., Re (1994), 13 C.E.L.R. (N.S.)
257 (Ont. Environmental App. Bd.) ("Appletex") [affirmed at 724597 Ontario Ltd., Re (1995), 26 O.R. (3d) 423 (Ont. Div.
Ct.)], it would be unprecedented to relieve a company in Superior's circumstances from liability. The Director is unaware
of any case where the Tribunal has relieved a corporation of liability on fairness grounds. The Director maintains that
the Tribunal has only ever relieved individuals of liability on fairness grounds, usually where the individual bore no fault
and did not have full knowledge of the environmental issues when he/she became involved with the site in question. In
the present case, Superior purchased the Site with knowledge of the environmental problems at issue, knowing that it
had insufficient funds on hand to address those issues, that it would need a further $35 million loan to restart the mill
and that there were and are significant business risks involved in operating the mill.
62

The Director submits that the evidence has disclosed the following:
• Superior is a company backed by sophisticated business people who have loaned it a total of roughly $2.1 million.
• These business people were investors in Thunder Bay Fine Paper and, therefore, well aware of the environmental
issues associated with the Site and with the business risks associated with the business.
• Andrew Sinclair, while working for his father's company EKT90, did work on the mill for Thunder Bay Fine
Papers to make the mill operational again.
• Andrew Sinclair was then himself CFO of Thunder Bay Fine Paper for a brief period before it went into
receivership, and therefore presumably aware of the financial risks associated with the business.
• The Sales Information Package prepared by the receiver for Thunder Bay Fine Paper, highlights the environmental
risks associated with the Site and emphasizes that the site is to be sold "As is, where is".
• The Sales Information Package refers to a Phase I environmental assessment report, yet Superior never requested
a copy of the report prior to purchasing the Site and, apparently, never did any environmental due diligence of its
own, despite its knowledge of the environmental issues on the Site.
• Superior's own business plan highlights environmental risks associated with the Site and notes the failure of the
two previous owners of the mill — Cascades and Thunder Bay Fine Paper — to make money running the mill.
• Superior purchased the Mill and associated assets on an "As is, where is" basis under paragraph 3.03 of the
Agreement of Purchase and Sale.
• Superior bought the mill knowing that it needed a further $35 million in financing to resume operations, and
knowing that it did not have sufficient cash in hand to address the environmental problems on the site, even by
its own estimates.
• Superior did stand to gain financially if it managed to make a go of the operation.
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63 In light of this evidence the Director submits that even under the old Appletex fairness jurisprudence, it is perfectly
fair to require Superior to carry out the work ordered. Superior knowingly assumed both financial and environmental
risks hoping to reap financial gain and must live with the consequences of having assumed those risks.
64
The Director asserts that Superior's evidence regarding its financial status is suspicious, noting that, although
Superior claims to have no further source of funds, Mr. Sinclair has confirmed that, since January 31, 2010, when
unaudited financial statements indicated that unnamed parties had loaned it $1,944,874, these unnamed parties have also
advanced a further $150,000 to Superior. Thus, the Director maintains that it appears that Superior does have access
to further funds.
65
The Director also submits that the very circumstances surrounding the loans made by these unnamed parties
are deeply suspicious, noting that Superior refuses to name the parties that loaned it money, apparently because the
parties in question do not want to be exposed to potential liability, environmental or otherwise. The Director notes
that, although Superior claims that these parties have now loaned it a total of approximately $2.1 million, without any
written record of the terms on which the loans were made, Mr. Sinclair's evidence indicates that these unnamed parties
do stand to benefit financially if the mill returns to operations because they run businesses that would do business with
the mill. The Director submits that the Tribunal ought not to allow these parties to gain the benefit of potential financial
gain if Superior successfully restarts the mill, while they refuse, in the interim, to shoulder the burden of remedying the
environmental problems on the Site, or even to identify themselves.
Findings on Issue #1:
66 The Tribunal has the jurisdiction, based on fairness, to exercise its discretion to relieve a person named in an order
issued under the EPA of some or all of the obligations imposed under the Order. Previous cases have addressed, in detail,
the scope of this jurisdiction and the parameters guiding the exercise of this discretion.
67 In Appletex, the Ontario Environmental Appeal Board (the "Board") (predecessor to the Tribunal) stated at page
289:
... the Act does not actually require environmental protection in any particular case. The power to issue an order
is completely discretionary. The Director has no duty to issue an order, and thus has no legal duty to ensure the
protection of the environment in any particular case. The legislature has presumably given Directors this broad
discretion ...for the purpose of allowing them to take into account a wide variety of factors and do what is fair in
the circumstances of each case. ...
The Board endorses the principle that environmental costs should be internalized by those who create the risks or
who benefit directly from them rather than the public, wherever possible. However, this principle must be subject
to considerations of fairness.
68
Appletex and other relevant cases have been considered in an Order by the Tribunal, dated November 20,
2009, in Kawartha Lakes (City) v. Ontario (Director, Ministry of the Environment) (2009), 48 C.E.L.R. (3d) 95 (Ont.
Environmental Review Trib.) ("Kawartha Lakes 7"); a further Order, dated December 18, 2009, in the same case: (Ont.
Environmental Review Trib.) ("Kawartha Lakes 2"); and the Tribunal's final Decision in the same case: (2010), 52
C.E.L.R. (3d) 273 (Ont. Environmental Review Trib.) ("Kawartha Lakes 3").
69

In Kawartha Lakes 1, the Tribunal concluded, at paragraph 74:
Nowadays, given the Tribunal's findings in Associated Industries, supra, it is highly doubtful that the Tribunal
would relieve an orderee from an order if there is jurisdiction to name that person and the environment would
be compromised if they were relieved from compliance. In other words, considerations of fairness, costs, etc. are
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secondary to the environmental protection objective. Environmental protection is not simply an option to consider,
as the implication appears to be in Appletex at 289, but rather the overarching goal to be accomplished.
70 The decision in Kawartha Lakes 1 emphasizes that, when exercising its discretion whether to relieve a person from
his/her obligation under a control order, the paramount consideration for the Tribunal is whether such action will further
the overarching purpose of the EPA. Nevertheless, the Tribunal, in Kawartha Lakes 1, also notes that fairness issues,
such as financial hardship, may continue to play an important role in appeals before the Tribunal (see paragraph 79).
While this may represent a more circumscribed approach to the exercise of this discretion, the Tribunal also notes that,
even in Appletex, the Board expressly stated that it endorsed the principle that environmental costs should be internalized
by those who create the risks or who benefit directly from them rather than the public, wherever possible.
71
Subsequent to the decision in Appletex, the Ministry, in May 2007, issued a revised policy entitled Compliance
Policy - Applying Abatement and Enforcement Tools ("the Compliance Policy").
72
In Kawartha Lakes 1, the Tribunal observed that, although the Compliance Policy is not a law or regulation,
it nonetheless carries significant weight in the Tribunal's deliberations, as it would not serve the goals of reducing
unpredictability and unfairness to ignore the policies used by the Director (see paragraph 71). However, in that decision,
the Tribunal also noted that it can make a conscious decision not to follow a guideline if circumstances warrant (see
paragraph 73).
73

The provisions of the Compliance Policy that are relevant to Issue #1 are:
Financial hardship may be taken into consideration when determining the compliance schedule, and the type of
requirements to be incorporated into the order. In support of a financial hardship submission, the responsible person
should file the financial information specified in Guideline F-14, "Economic Analyses of Control Documents on
Private Sector Enterprises and Municipal Projects" so that the ministry can undertake an economic analysis of that
person's financial capacity in accordance with that Guideline.
The legislation also provides that a person who complies fully with an order shall not be prosecuted for or convicted
of an offence in respect of the matter or matters dealt with in the control document that occurs during the period
within which the control document is applicable, (pp. 17-18)
[...]

4. Financial Hardship
Where a named person can demonstrate, on reasonable and probable grounds, that they are unable to pay and
can therefore not carry out the requirements of an order, the statutory decision-maker may consider adjusting the
requirements of the order so that his or her imposition does not cause undue financial hardship. Generally, however,
a statutory decision-maker should refrain from taking a person off a control document on the grounds of financial
hardship or constraints. Doing so will tend to encourage other potential responsible persons to divest themselves of
their assets when confronted with environmental cleanup costs, in order to render themselves financially unable to
meet the requirements of a control document. This would undermine the administration of Ministry legislation. In
addition, it may be necessary to name an individual despite their claims of financial hardship in order to ensure the
ministry's ability to cause work to be done or to require registration on title.
Finally, experience shows that it is often extremely difficult to assess whether a person named in a control document
faces undue financial hardship since all of the information is within the control of the person alleging the undue
financial hardship.
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Human health and environmental protection is first and foremost. The Ministry will use mandatory abatement
tools such as orders and name responsible parties whenever warranted to firmly and swiftly respond to a situation
or incident that has the potential for significant human health and/or environmental consequences, (p. 26)
74
The Tribunal now turns to consideration of Superior's request in the circumstances of this case. Mr. Sinclair,
on behalf of Superior, acknowledges that, at the time it purchased the Site, Superior was aware of the environmental
concerns on the Site relating to the Bark Pile, the Industrial Sewage Works, and the Approved Waste Disposal Site. It
is important to emphasize that Superior does not seek to be excused from its responsibilities under the Director's Order.
Mr. Sinclair, on behalf of Superior, requests only a 'stay' of these responsibilities. Strictly speaking, the granting of a
stay under section 143 of the EPA is only an interim measure, pending the disposition of the appeals in this proceeding.
Despite his use of this tenn, the Tribunal understands that Superior's request is for an adjustment of the compliance
dates specified in the Director's Order, not that it be removed as a named person in the Director's Order.
75
Although one of Superior's submissions addresses a "stay" of Superior's obligations in respect of the Industrial
Sewage Lagoon, the Tribunal has earlier noted that Superior is not named in these Parts of the Director's Order, as
these requirements were imposed upon Superior under separate Order. Accordingly, Superior's obligation in respect of
the Industrial Sewage Lagoon is not an issue in this proceeding. Consequently, the Tribunal has not considered this
submission in addressing Issue #2.
76
The evidence adduced respecting Superior's financial circumstances suggests that sale of assets on the Site, upon
decommissioning, may be sufficient to fund Superior's obligations under the Director's Order. However, the evidence
does not indicate when such funds could be obtained. Although Mr. Sinclair has acknowledged that Superior has "silent"
investors, the evidence does not confirm that Superior can access additional funds at this time. The Tribunal gives due
consideration to Superior's assertion that it will implement the actions required under the Director's Order when, and if,
it secures the financing to commence operations on the Site. The Tribunal accepts that Superior's payment of $100,000
to implement berm repairs is evidence of Superior's intentions in this regard.
77
The Tribunal accepts that Superior is experiencing some on-going capital underfunding and restricted cash-flow.
However, based on the paucity of the evidence adduced by Superior, it is difficult to determine whether these difficulties
are severe enough to be characterized as a financial inability to fund the work ordered by the Director. In this regard,
the Tribunal notes that Superior did not call any evidence to counter the factual evidence referenced in the submissions
of Cascades and the Director respecting the circumstances relating to Thunder Bay Fine Paper's ownership of the Site,
Superior's acquisition of the Site, and the receipt of nearly $700,000 ($430,000 and $264,000) in tax rebates from the City
of Thunder Bay since Superior acquired the Site. The Tribunal notes that Mr. Sinclair indicates that these funds have
been used to continue to maintain the Site. Even viewing Mr. Sinclair's efforts and motivations on behalf of Superior in
their most positive light, the Tribunal accepts the submissions of the Director and Cascades that the financial disclosure
provided is, at best, vague. A detailed accounting of the disposition of the $700,000 was not provided. Superior has
submitted that, as it is not a publicly traded or widely held company, there is no regulatory reason to have audited
financial statements. The Tribunal does not accept this submission. Audited statements are produced for the purpose of
verifying the financial records of a business, whenever there is a reason to do so.
78 The Tribunal further notes that Superior has not filed any economic or financial analysis with the MOE in support
of a request to have Financial Assurance obligations reduced because of financial hardship, as is required under the
MOE's Guideline entitled "Financial Assurance Guideline" which was last reviewed by the MOE in November 2005.
The relevant sections regarding proponents who assert financial hardship are set out in sections 6.10.1 and 7.2.4:
6.10.1 Regulated parties sometimes ask to have Financial Assurance obligations reduced because of financial
hardship. Some regulated parties may ask to provide only a fraction of the total Financial Assurance required at
the outset of their operation until they "build up their business" or "can better afford the Financial Assurance."
Parties who ask for such considerations should be reviewed carefully before an approval is issued. They could be
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vulnerable to failure if economic conditions deteriorate and could constitute a risk of leaving a site remediation
problem with little or no Financial Assurance. Financial Assurance is a necessary cost of doing business and is
needed to internalize the environmental risks that would otherwise be borne by the public. Businesses should not
be subsidized and should provide their fair share of Financial Assurance.
7.2.4 If the regulated party claims that provision of the Financial Assurance may cause unemployment or undue
financial hardship, an economic or financial analysis should be carried out to verify these claims. This analysis
should be completed in accordance with appropriate Ministry guidelines, procedures or policies, such as Guideline
F-14, Economic Analyses of Control Documents on Private Sector Enterprises and Municipal Projects.
79 Accordingly, the Tribunal finds that Superior has not provided the required financial analysis to assist the MOE, and
this Tribunal, in determining whether Superior's current financial circumstances indicate that it is experiencing financial
hardship.
80
In light of Superior's insufficient financial disclosure, the absence of clarity regarding the nature of Superior's
obligations to its private investors, and the fact that Superior has not provided an adequate accounting of the disposition
of the $700,000, verified by formal audit or other documentary records, the Tribunal finds that Superior has not met
the onus of establishing that it does not have the financial capacity to meet the requirements of the Director's Order.
Consequently, the Tribunal is not prepared to extend any of the compliance dates for Superior's obligations under the
Director's Order, unless otherwise specified in this Tribunal Order for other reasons.
81
Alternatively, assuming that Superior is having cash flow problems (as opposed to adequate capital assets on
liquidation of the Site), this is not the only factor to be considered by the Tribunal. To paraphrase Appletex, the Tribunal,
when exercising its discretion, must consider a wide variety of factors to do what is fair in the circumstances, to ensure
that environmental costs should be internalized by those who create the risks or who benefit directly from them wherever
possible. In this regard, the Tribunal finds the following considerations to be relevant.
• Clearly, Superior will benefit if the environmental problems on the Site are remediated, as this is an important step
in bringing the Site into compliance with the EPA, so that operations can resume.
• The Tribunal, elsewhere in this Tribunal Order, has found that Cascades is not responsible for maintaining
electrical and supervisory services in the buildings on the Site. Therefore, Superior is the only named person in
the Director's Order who is required to do this work. It is not disputed that these services are required to secure
hazardous substances stored on the Site.
• The Director's Order was issued on July 29, 2009. Hence Superior has already had over one year to pursue further
financing.
82 The Tribunal has considered the Director's argument that Superior should remain bound by the Order in order to
ensure that, at the very least, it cooperates with the efforts of Cascades to comply with the Director's Order. However,
as noted above, Superior does not seek to be removed as a named person in the Order.
83
In light of the above factors, the Tribunal finds that, even it accepts that Superior had or has a cash flow
problem, it would not further extend the compliance dates in the Director's Order, as against Superior. Superior has
had a lengthy time to organize its business affairs, and was well aware of the environmental liabilities associated with
the Site before acquiring it. It is time now for Superior to assume the environmental costs that are necessary to ensure
that the environment is protected.
84
Superior does not otherwise dispute the Director's jurisdiction to order the requirements set out in the Director's
Order. Accordingly, subject to the Tribunal's finding respecting Financial Assurance, the requirements of the Director's
Order will remain in place as against Superior.
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Issue #20. Whether it is fair to order Cascades to perform the work in the Director's Order, where Cascades no longer
owns the Site and, pursuant to contract and/or Court Order, private law responsibility for matters at issue in the
Director's Order (other than in respect of the Bark Pile) rests with Superior.
Issue #21. Whether it is fair for Cascades to be ordered to take any actions in relation to the dredging of the Lagoon,
given that Cascades entered into an agreement with a predecessor owner of the Site, Thunder Bay Fine Papers,
specifying that Thunder Bay Fine Papers would dredge the Lagoon system in exchange for a one-time payment by
Cascades in the amount of $500,000, which payment has been made, and Superior is bound by this agreement.
Superior's Submissions:
85
Superior denies it has been obstructionist as alleged by the Director. (Superior's submissions respecting its
negotiations with Cascade respecting the Bark Pile are described in the Tribunal's finding below). Superior maintains
that it did not stop Cascades from addressing the environmental issues, as Cascades has not tried to actually do any
work to address the issues in the Director's Order.
86
Superior asserts that, despite Superior's willingness to co-operate, Cascades has done little to address the
environmental issues on the Site. Superior maintains that the main items in the Director's Order have been known to
Cascades for several years, and yet Cascades has intentionally delayed, or sought to defer its responsibility, without
making an effort to continue discussions, negotiations or mediation to address its joint responsibility under the Director's
Order collaboratively — a measure which Superior maintains that it has consistently indicated its willingness to take.
Cascades' Submissions:
87 Cascades submits that, where the Tribunal has determined that there is jurisdiction to issue an order, the Tribunal
should then consider whether it should exercise its discretion to make the order and, if so, how to exercise its discretion
in issuing the order. In the event that the Tribunal determines that it has jurisdiction to uphold the Director's Order,
Cascades submits that the Tribunal ought to exercise its discretion to vacate the Director's Order in its entirety as against
Cascades for the following reasons:
• Because the Order is unworkable, it does not protect the environment;
• The Order is not proportional to the harm it seeks to prevent; and
• The Order is not fair.
Submissions in support of Cascades' position that the Director's Order is unworkable:
88
Cascades notes that the Tribunal considered the issue of discretion in Appletex. There, as the foundation of
its power to exercise discretion, the Board said that, "Where neither the Ministry nor the Director appear to have
put their mind to principles of fairness, efficiency, and effectiveness to guide the exercise of discretion, the Board may
attempt to enunciate and apply such principles." (Appletex, paragraph 137). Cascades submits that the principles of
fairness, efficiency, and effectiveness still guide the discretionary powers of the Tribunal, under the overarching purpose
of protecting the environment.
89
Contrary to the submission of the Director, Cascades states that it is not suggesting that matters of fairness and
private civil liability ought to override protection of the environment. Rather, Cascades submits that if the Director's
Order does not protect the environment because it is unworkable, then it ought not be upheld. Furthermore, an order
ought to be vacated against a party if it is not proportional or is unfair, provided the environment is still protected by
virtue of the effect of the order, or other orders, against another party or parties.

:> cwNext canaox Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Superior Fine Papers inc. v. Ontario (Director, Ministry of..., 2011 CarsweiiOnt 3793
2011 CarswollOnt 3793, [2011] O.E.R.T.D. No. 22, 59 C.F..L.R. (3d) 179

......... .

....

....""

90 Cascades argues that the Order in this case, as drafted, does not represent an efficient and effective way to protect
the environment, maintaining that this is the key difference in Kawartha Lakes from the matter before the Tribunal.
Cascades asserts the following: In Kawartha Lakes, the order represented the most efficient and effective way to clean
up the contamination. The orderee in Kawartha Lakes owned and controlled the lands on which the contamination was
located. It had the option to clean up the contamination in a manner satisfactory to itself and the Ministry, and then
the further option to collect that cost from the contaminating parties through a civil proceeding. This was the most
practicable way to ensure the environment was protected.
91

In contrast, in this case, the Order does not represent an efficient or effective means of protecting the environment.

92
Cascades argues, moreover, that in Kawartha Lakes the relief sought by the orderee would have lengthened the
hearing and reduced efficiency, without offering more effective protection of the environment. Cascades maintains that
is not the case here. Cascades notes the following: In Kawartha Lakes 1, the single orderee attempted to call evidence
related to the factual liability of other, contaminating parties who were not named in the order. Such evidence risked
significantly and unnecessarily expanding the length of the hearing. The Tribunal found that a detailed inquiry into fault
would prejudice the ability of the Tribunal to deal with environmental problems in a prompt and efficient manner and
would offer no corresponding benefit to the purposes of the environmental legislation.
93
Cascades maintains that the case at bar is very different. Here, Cascades has no such ownership of the lands or
undertakings. The Director is attempting to make Cascades responsible for lands and undertakings for which it has no
control, and which it cannot control due to the fact that another party, Superior, has control over the lands. Superior
is, significantly, also named in the Director's Order, and has an outstanding effective Provincial Officer's Order issued
against it, mandating that Superior do some of the same work as that in the Director's Order.
94
Cascades submits that the inquiries it is asking the Tribunal to make into the Director's Order in this case, and
the discretion it is asking the Tribunal to exercise when making those inquiries, is, therefore, fundamentally different
than the situation the Tribunal considered in Kawartha Lakes. Here, Cascades does not seek to name new parties in the
Director's Order. Nor has Cascades sought to delve into issues of responsibility that are unrelated to the protection of
the environment, as was the case in Kawartha Lakes.
95
Instead, in the case at bar Cascades urges the Tribunal to consider the requirements of the Director's Order, the
responsibilities, intractable conflicts, and jurisdictional issues the requirements of the Director's Order create, and to
find that the Director's Order as drafted is unworkable — it is neither fair, efficient or effective in its protection of the
environment. And, on this basis Cascades submits, it is in the best interests of the environment that the Director's Order
be vacated against Cascades.
96
Cascades argues that, if there were no owner in control of the Site, then a former owner would be able to act
similarly to the orderee in Kawartha Lakes. In such a situation, where the site is abandoned, it may make sense to turn to
a former owner, provided the jurisdiction requirements of section 18 are met. However, Cascades maintains that, in this
case, the Site has not been abandoned. Superior is still an active, interested owner, and has submitted evidence in this
case. Cascades argues that to turn to Cascades, a former owner, in this situation, creates intractable conflicts concerning
issues of responsibility and control, as discussed in Cascades' submission in respect of each of the undertakings. Cascades
maintains that such conflicts lead to delays and/or stalemates and do not result in the protection of the environment.
97
Cascades asserts that, as a former owner, it has no control over the Site, whereas Superior does. Cascades argues
that the MOE should not look to Cascades until the resources of Superior are exhausted. Cascades observes that the
MOE has not even attempted to make a personal order against the Director and sole shareholder of the current owner,
or attempted to enforce the existing Provincial Officer's Order. Cascades notes that the MOE admitted it has put the
enforcement of that order "on hold", and maintains that the MOE should not be permitted to accept at face value the
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pleas of Superior that it has no money and simply turn to a former owner because it perceives the former owner to have
deep pockets.
98
Cascades asserts that, if Superior is not first looked to, then the Director's Order only serves to unjustly enrich
Superior and prevent Cascades from employing the least cost method to protect the environment. Cascades argues,
moreover, that perverse incentives for Superior are created that would not be in the best interests of the environment,
posing the following as an example: Despite a lack of oversight ability, the Director has ordered that Cascades be
financially responsible for the Approved Waste Disposal Site, and to put monitoring, reporting and decommissioning
plans in place and implement them. However, without control of the Site, and control over the wastes that are disposed
of at the approved and operational landfill, the MOE is putting Cascades at the mercy of the actions of Superior
on an ongoing basis. And, more importantly from the perspective of the environment, it gives Superior free reign to
deposit, or permit the deposit of anything in the waste disposal site without financial responsibility for those actions
or responsibilities for its management plan or monitoring. Cascades submits that this is not in the best interests of the
environment, maintaining that such a situation creates dangerously perverse incentives.
99
Cascades argues that shared responsibility is equally unworkable as this will create issues between the conflicting
interests of Cascades, as a former owner, and Superior as the current owner. In support of this argument, Cascades notes
the following: Mr. Sinclair has testified that the landfill is necessary for Superior's operations. Ms. Hakala has further
testified that more work is required to submit an application for a Certificate of Approval to operate the landfill then
to simply decommission it. Ms. Hakala also admitted that the least cost scenario for the protection of the environment
would satisfy the MOE.
100
Cascades questions why, therefore, does the Director's Order require more from Cascades than the least cost
option? Cascades submits there is no valid reason relating to protection of the environment. Cascades maintains that it
has been ordered to pay to fund the requirements necessary to make the landfill site approved and operational, instead
of simply being ordered to do what is necessary for the protection of the environment, which would likely be to close
the landfill to which Superior is likely to strenuously object. Cascades notes the following: The Director concedes that
Cascades should not be required to do work that is required only if the mill is returned to operation. Yet, the Director
maintains that Cascades should still apply to amend Superior's Certificate of Approval to include a site management
plan, supporting documentation for the increase in the landfill's size, a closure plan and financial assurance evaluation,
all of which either relate to the operation of the site or are not legally required.
101
Cascades argues that none of these are necessary or advisable to prevent the harm section 18 seeks to avoid.
Cascades maintains that, if the Order is upheld against Cascades, Superior and Cascades are likely to be in direct conflict
over how the work of the Order ought to be done. Cascades will want the least cost option, whether it impairs operations
or not, and Superior will want something that benefits it and its operations, not unlike with the Bark Pile.
102 Cascades asserts that, as the examples of the landfill and of electricity and security for the chemicals demonstrate,
the work required by the Order does not simply involve monetary issues, but fundamental issues of control regarding
how the work will be carried out. In support of this submission, Cascades asserts the following: The Director claims that
Cascades can simply do the work and then sue Superior for compensation. However, resorting to civil courts cannot
address the issue of control over how the work will be carried out. This is in part what makes the Order unworkable,
as the Order requires Cascades to have responsibility when it has no control over the site and, therefore, over what is
done on the site to fulfill the Order.
103 Cascades asserts, as an example, that the Bark Pile has created conflicts between Superior and Cascades. Cascades
also similarly observes that, to avoid excess costs to Cascades, the least cost option regarding the lagoon may be to
dredge and decommission it, or use the equipment located at the mill to dredge and dispose of it, which could similarly
create conflicts. Cascades asserts that correspondingly, reducing or eliminating the amount of monitoring, recording and
reporting necessary on the Site would be the least-cost option for Cascades, maintaining, however, that this necessarily
means selling assets to reduce the scope of the work or decommissioning the Site altogether. Cascades states that it cannot
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do this without Superior's consent. Cascades argues that the Director's Order must be functional, and that pointing to
the civil courts cannot relieve the Director of this responsibility.
104
Cascades argues, moreover, that the work in the Director's Order requires greater powers than can be provided
by the civil courts. In support of this argument, Cascades asserts the following: Cascades needs Superior's consent and
cooperation as an owner. This has not been forthcoming. The Order is further deficient because it only provides Cascades
"access", not the control it needs to effectively deal with the environmental issues. Cascades maintains that these issues
must be addressed to do the work required by the Director's Order and cannot be resolved in civil proceedings.
105
Cascades argues that, as the Order is currently drafted, Cascades is in a continuous tug of war with Superior,
the owner of the Site, maintaining that the Director has only ordered that Cascades have "access" to the Site to
perform the works required in the Order. Cascades asserts that what those access rights entail is murky at best, as Ms.
Hakala's testimony in cross-examination and then in reply on this point demonstrates. Cascades further asserts that, as
demonstrated by the evidence in this hearing regarding the specific required works, set out above, more than access is
required to remedy these environmental issues. Actual work needs to be done and decisions made with respect to the
assets of the Mill. Cascades asserts that such work and decisions, while in the best interests of the environment, may not
be in the best interests of the Mill's owner.
106 Cascades argues that, if the environmental risks are as severe as this Order suggests, considering that it is directed
against a former owner, then the orderee must have the authority necessary to carry out the required works, including
disposing of hazardous chemicals with or without the owner's consent, or decommissioning and padlocking the mill,
with or without the owner's consent. Without these powers, a third party, such as a former owner, cannot effectively
and efficiently address the environmental issues.
107 Cascades maintains that having a workable Order is in the best interest of the environment, citing the Tribunal's
decision in Kawartha Lakes. Cascades submits that, in that decision, the Tribunal says repeatedly that one of the main
roles of the Tribunal is to provide an efficient resolution to many of the disputes relating to decisions of the Director
in a manner that furthers the protection of the environment. Cascades argues that, in this case, the Director's Order as
drafted creates inherent conflicts, not efficient resolution, further submitting that it is not workable, and, consequently,
does not protect the environment. Therefore, it ought not to be upheld as against Cascades.
Submissions in support of Cascades' position regarding proportionality:
108 Cascades notes that, under the MOE's Compliance Policy, the MOE's approach to compliance and enforcement
is to safeguard the public interest by ensuring that the MOE's response to an incident is proportionate to its severity.
Cascades argues that, in this case, the Director has jumped the gun and has issued an Order requiring works that are
disproportionate to the environmental concerns presented by this Site, which are really no different than the majority
of pulp and paper mills across Ontario.
109
Accordingly, Cascades argues that the Director's Order is not proportional, further maintaining that the works
required in this Order are not reflective of the risks posed by the Site, for the following reasons:
• The Site is not abandoned;
• The Site does not have unknown environmental risks;
• The Site is owned, managed and controlled by Superior, an existing entity with knowledge of the environmental
issues that need to be addressed and the resources to do so; and,
• The Site's actual environmental risks do not require an Order against Cascades.
110
Cascades asserts that it has demonstrated in the course of this Hearing that this is not an instance of another
orphaned site with pressing environmental liabilities with no one to look after them because the site has been abandoned.
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In support of this assertion, Cascades maintains the following: This is not the Marathon Pulp/Tembec case or the
Mackenzie pulp mill in British Columbia. Similar risks do not exist here. Mr. Sinclair, the sole shareholder, has testified
that this site is owned, managed and controlled by Superior, which is attempting to get financing with the intention to
operate the milL. Although it is currently not operating, the Site is far from abandoned. Superior has assets available
which should first be applied to the environmental liabilities before a former owner is looked to for remedy. Cascades
consequently argues that it is not a proportionate response to the actual risks posed by the Site to turn to a previous
owner when there is insufficient evidence demonstrating that the current owner cannot perform the required works.
111
Cascades asserts that Superior understood the environmental liabilities when it bought the mill, and knows what
ought to be done to remedy the Site, and maintains that these risks do not necessitate turning to a former owner, who has
already paid once to remedy the issues. Cascades states that the evidence demonstrates that Thunder Bay Fine Papers
had a Phase I environmental assessment for the Site, which documented the environmental issues with the Site. This
Phase I report was available to Superior. Superior itself, in its own business plan, estimated the environmental liabilities
at $2 million.
112
Cascades further observes that Mr. Sinclair testified that many of the same persons in control of Superior had
familiarity with Thunder Bay Fine Papers. In this regard, Cascades notes the following: Mr. Sinclair himself was the
CFO of Thunder Bay Fine Papers for a month. His brother, Dan Sinclair, one of Superior's directors, was the CEO of
Thunder Bay Fine Papers. Superior retained for a time the same environmental manager as Thunder Bay Fine Papers,
Mr. Quennell. As well, the alleged lenders to Superior overlapped with those who lent money to, and/or worked for,
Thunder Bay Fine Papers. Mr. Sinclair testified that Superior bought the property on an as-is, where-is basis with the
knowledge that, other than in respect of the mercury-contaminated sediment in the harbour and the Bark Pile, Superior
would have responsibility for all environmental issues on Site. Cascades consequently argues that there were no surprises
here, and there is no corresponding need to look to Cascades for their remedy, further maintaining that such a response
is not proportionate.
Submissions regarding Fairness:
113
Applying the Appletex decision, Cascades submits that the Order as against Cascades ought to be revoked in its
entirety on the basis that it is unfair for the following reasons:
• The current owner of the Site can afford to pay for all, or most of the work;
• Cascades has already paid to address the environmental liabilities on the Site;
• The Order is premature; and,
• The Order requires that the Site be made operational, which benefits Superior exclusively with no corresponding
benefit to the environment.
114

Cascades' submissions respecting Superior's ability to pay for the work are provided under Issue #1.

115
In support of Cascades' position that it has already paid to address the environmental liabilities on the Site,
Cascades states that the evidence has shown that Cascades has already paid significant sums of money, directly and
indirectly, to deal with the post-sale environmental liabilities on the site. Accordingly, Cascades argues that it is unfair
to require Cascades to continue to pay for the environmental issues on Site prior to turning to the current owner, who
already has ail outstanding Order against it.
116 Cascades maintains that its actions demonstrate that it was never Cascades' intention to shirk its responsibilities
regarding any of the environmental issues. Cascades asserts that it made provisions for, and paid significant amounts
of money, to ensure that any remaining environmental liabilities were addressed after it sold the facility. In this regard,
Cascades notes the following: Mr. Marineau has testified that, in addition to transferring all of the assets of the Mill,
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which had been valued at the time at least $7 million on a salvage basis, Cascades paid Thunder Bay Fine Papers an
additional $4.5 million. Mr. Marineau testified that this was intended to address the environmental liabilities on the
Site. The evidence shows that Cascades paid another $500,000 in exchange for Thunder Bay Fine Papers' agreement to
perform the Lagoon dredging. Mr. Marineau demonstrated that this represented a fair estimate of the cost of the work if
Thunder Bay Fine Papers undertook the work itself as part of its operations. In total, Cascades paid $12 million towards
the Site when it relinquished ownership.
117
Cascades states that it has continued to pay, in the form of a $430,000 property tax refund it was expecting to
receive from the City of Thunder Bay. In this regard, Cascades notes the following: Mr. Marineau testified that the refund
covered the years from 2004 to 2007 in which Cascades owned the Site and overpaid on property taxes. Mr. Sinclair
has testified that it was paid instead to Superior. Mr. Sinclair admitted that Superior has spent the entire rebate, almost
half a million dollars, on the Mill's operations. Again, none of this has been spent on dealing with the environmental
liabilities on Site, other than $100,000 on the partial berm repair.
118
Cascades asserts that it has paid for the environmental risks on the Site, and, therefore, the Director's Order
requires that Cascades pay again for the maintenance of the Site while Superior owns it. Cascades argues that the Director
has the power to stop this cycle, by forcing Superior to liquidate assets to clean up the Site and comply with the two
Orders issued against it. Cascades asserts that, instead, the Director is perpetuating the cycle, by issuing this Order as it
is drafted against Cascades. Cascades submits that this does not represent a fair response to the environmental liabilities
posed by the Site.
119
In support of Cascades' position that the Director's Order was premature, Cascades submits that the Director's
Order was issued without a full understanding of the reality of the environmental liabilities on the Site. In support
of this position, Cascades asserts the following: Based on the information he had in hand at the time, it is likely
that the Director thought the Lagoon berm was in a worse condition that has turned out be the case. The other
environmental undertakings, such as amending the CofA(Waste), the Site security and electricity, the Bark Pile issues,
and the monitoring and recording for the Site were not the primary concern or impetus of the Director's Order. Many of
these undertakings are already complete, or are administrative in nature. Cascades submits that the evidence tendered
at this Hearing has shown that there was either no basis for issuing the Director's Order at all, or no basis for issuing it
against a former owner, in order to protect against the harm that section 18 is intended to address. It is submitted that
even if there is a basis for any of the provisions in the Director's Order to be upheld, the evidence demonstrates that the
current owner has active management of the Site as well as assets with value that should be exhausted prior to making
an order against the former owner, Cascades. In fact, since the issuance of the Provincial Officer's Order to Superior and
the Director's Order, both in July 2009, Superior has received significant funds but has neglected to apply these to the
environmental issues, other than $100,000 spent to repair the berm, but not in the area of concern. As such, Cascades
submits that the Director has jumped the gun and acted prematurely in exercising his discretion to issue the Director's
Order in the first place and issuing it to a former owner, Cascades. Cascades asserts that such premature action is not
a fair response to the environmental issues at the Mill.
120 In support of Cascades' position that Cascades should not pay to make the Site operational, Cascades notes that
both Ms. Hakala and Mr. Marineau have testified to the fact that the requirements of the Order are such that Cascades is
not simply being required to protect the environment, but instead to make the Mill operational again. The Director has
conceded this point, although he takes a very narrow view as to what aspects of the Order are operational requirements.
Cascades argues, therefore, that the requirements of the Director's Order are not justifiable as a fair response to the
environmental issues, and go above and beyond what is necessary to protect the environment, as Cascades has submitted
with respect to each of the undertakings. Cascades argues, moreover, that the Director has no jurisdiction to make
the Order, asserting that he is limited to making orders to prevent the environmental harm that section 18 seeks to
prevent. In support of this postion, Cascades asserts the following: The Director's Order itself is structured so that the
environniental remediation that Cascades is required to perform is only done in a way that maintains the viability of the
Mill, regardless of whether there are other options that would similarly, or better, protect the environment. Such options
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should include decommissioning the Site, or removing hazardous assets. However, no provision for such is available in
the Order. As discussed in detail with respect to each of the undertakings, Cascades argues that the Director, by virtue
of the Director’s Order, is thereby actively enriching Superior at Cascades' expense, although this was undoubtedly not
the intended purpose of the Order.
121
Cascades states that, unlike the orderee in Kawartha Lakes, Cascades cannot choose how to remedy the
environmental issues. Cascades argues that the Director has outlined the ways in which the environmental issues can be
remedied in the Director's Order itself, and, as a result, the Director's Order necessarily maintains the viability of the
Mill. Cascades states that it is not permitted to deal with the environmental issues as it sees fit, and submits that this does
not represent a fair Order against Cascades, and is not a fair means of dealing with the environmental issues at the Mill.
122 Cascades submits that it has demonstrated that turning to Cascades for the work required by the Director's Order
is not a fair, efficient and effective means of protecting the environment, and is, therefore, an inappropriate exercise of
discretion. The circumstances of this case militate against turning to Cascades as a former owner for the requirements
outlined in the Director's Order.
Director's Submissions:
123
The Director submits that the Tribunal should reject Cascades' arguments, as Cascades is inviting the Tribunal
to engage in precisely the type of analysis of matters of fairness and private civil liability that the Tribunal has stated, in
the Kawartha Lakes, must take a back seat to protection of the environment.
124
The Director maintains that, if it is, indeed, the case that Superior would be unjustly enriched were Cascades
required to remedy environmental problems on the Site, then Cascades can seek restitution from Superior in a civil
lawsuit (as it has already done with respect to the property tax refund). The Director maintains that the legal doctrine
of unjust enrichment is a recognized and flexible cause of action that is designed for precisely this purpose. As authority
for this position, the Director cites Peter v. Beblow, [1993] 1 S.C.R. 980 (S.C.C.) at paras. 9-10.
125 The Director further asserts that it is well established that in circumstances where two parties lie under a joint legal
obligation, and one of the parties discharges the obligation thereby benefiting the other party, the party that discharges
the obligation can seek restitution from the party that benefited on the basis unjust enrichment. The principle was
applied, for instance, in Carleton (County) v. Ottawa (City), [1965] S.C.R. 663 (S.C.C.). Similarly, the Supreme Court
has recognized this cause of action in Peel (Regional Municipality) v. Canada, [1992] S.C.J. No. 101 (S.C.C.), at paras.
47-48.
126 The Director submits that these cases recognize a cause of action designed to remedy precisely the sort of unjust
enrichment to which Cascades says it would fall victim if forced to carry out the work ordered while Superior is still the
owner and in management and control of the Site, i.e., Cascades and Superior would lie under a joint obligation to carry
out the work, by virtue of the Director's Order, but Cascades would be forced to do the work itself because Superior has
insufficient finds to do the work. Superior would thereby be unjustly enriched at the expense of Cascades.
127
The Director maintains that, because unjust enrichment is a recognized cause of action in such circumstances,
Cascades can make itself whole by suing Superior for unjust enrichment. The Director submits, therefore, that Cascades
should not be relieved of responsibility for any work ordered on the basis of this "unjust enrichment" argument.
128 The Director asserts that, if the Tribunal accepts Cascades' "unjust enrichment" argument as a basis for relieving
it of liability, a company that is a former owner or that was formerly in management and control of an undertaking or
property could virtually never be issued an order, as work performed by a former owner or party formerly in management
and control of a site will almost always end up benefiting the current owner of the site. The Director notes that the only
exception would be a circumstance where, as with the Bark Pile, the former owner has retained private law liability for
an environmental issue.
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129
The Director maintains that Cascades has suggested that the present case is unusual in that the Site is not an
"orphan site", because Superior still owns and occupies the Site and exercises management and control over it. The
Director notes that Cascades' position appears to be that the Director (and the Tribunal) should indefinitely delay
requiring Cascades to address the environmental problems on the Site until it becomes genuinely orphaned, and only
then would it be appropriate to pursue Cascades.
130
The Director submits that this sort of indefinite delay in addressing environmental concerns is precisely what
this Tribunal sought to avoid in Kawartha Lakes 1, where the Tribunal articulated why protection of the environment
must be given priority over consideration of fairness and private law liability. In this regard the Director refers to the
decision in Kawartha Lakes 1:
... A detailed inquiry into fault would prejudice the ability of the Tribunal (and perhaps the Provincial Officer or
Director in the first instance) to deal with environmental problems in a prompt and efficient manner and would
offer no corresponding benefit to the purposes of the environmental legislation, (para. 77).

At the end of the day, the EPA seeks to ensure that appropriate environmental measures are carried out by one or
more of those who are properly named under the relevant ordering section and who have the capacity to do the
work. While it may be interesting that others could have been named or that one party contributed to a problem less
than others (or in the case of innocent owners, not at all), those are not really issues that are germane to the questions
before the Tribunal. Those interesting issues are practically suited to resolution in another forum. Accordingly, the
Tribunal finds that there is an obvious reason why many of the Appletex factors did not find their way into the
Compliance Policy. The issuance of orders, and appeals therefrom, are not strictly speaking, meant to make final
determinations of financial liability for contaminated sites, (para. 79).
131 The Director submits that the Tribunal's primary concern must be prompt and efficient response to environmental
issues, while issues of private law liability, including unjust enrichment, should be left to civil courts to sort out. The
Director asserts that Cascades' argument, if accepted, would result in an indefinite and lengthy delay in addressing the
environmental issues on the Site. In this regard, the Director points to Mr. Sinclair's testimony that although Superior
has a deadline of July 16,2010 to pay off its mortgage, CIT [the mortgagee] may, once again, extend the deadline beyond
its original due date in August 2009. The Director asserts that Superior may continue to limp on indefinitely, without
becoming formally insolvent, but also without the resources required to address the environmental issues on the Site.
132
The Director submits, on the other hand, that delaying holding Cascades to account would serve no discernible
purpose even from a private law perspective. The Director maintains that, if Cascades does the required work now,
and Superior eventually does obtain the $35 million it needs to restart operations, then Cascades can make itself whole,
from a private law perspective, by suing Superior for unjust enrichment. Similarly, if, as Cascades claims, Superior has
machinery that could be sold off for more than it would cost to remedy the environmental issues on the Site, Cascades can
sue Superior to access these resources and make itself whole. The Director also maintains that, if Superior is genuinely
impecunious and it does not obtain the $35 million it is seeking, then the Site is genuinely an orphan and Cascades will
have to do the work ordered anyway.
Findings on Issues #20 and #21:
133
As the detailed submissions by Cascades indicate, there have been significant differences of opinion between
Superior and Cascades regarding how the requirements of the Director's Order should be implemented. The genesis of
this dispute appears to stem from Cascades' goal in effecting remediation in the most economic manner, versus Superior's
desire to complete the work in a manner which maximizes the Site's capacity to efficiently support on-going operations.
As a result, actions have been delayed because Cascades does not have Superior's consent, as owner of the property, to
conduct the work Cascades wishes to do on the property.
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134
One of the main areas of disagreement between Superior and Cascades relates to remediation of the Bark Pile.
Cascades proposed to remove the contents of the Bark Pile to the Approved Waste Disposal Site, or capping this waste
in situ, as this is the most economical means of remediating this area of the site. Capping in situ would require a new
Certificiate of Approval. It is not disputed that Cascades, in compliance with Part 2.14 of the Director's Order, prepared
an application for a Certificate of Approval in respect of the Bark Pile. Cascades submitted this application to the MOE
indicating that Superior was the applicant. However, it is also not disputed that the MOE requires the consent of the
owner before issuing a Certificate of Approval, which was not forthcoming from Superior prior to the Hearing.
135
Cascades asserts that it appears that Superior did not want to reduce the space in its waste disposal site by
having the bark wastes transferred there, without getting a benefit in the form of concessions from Cascades. In response,
Superior denies it has been obstructionist, maintaining that Superior and Cascades were in negotiations over capping
the pile in place, but that Cascades insisted on conditions and guarantees with which Superior could neither agree or
comply. Superior asserts that it could not guarantee that there is sufficient quality of clay in the approved landfill site
to cap the Bark Pile, nor guarantee that the clay in the approved landfill is of the quality that would be required to use
as a capping material. Irrespective of which person is right, one thing is clear: Remediation of the Bark Pile has not
proceeded in light of this dispute.
136

The MOE's Compliance Policy partially addresses this problem at page 23:
When issuing a control document to more than one person, it is not the role of the statutory decision maker to
apportion or allocate liability among parties, or make findings of "fault" or "degrees of fault". Since the legislation
provides no mechanism to adjudicate such issues in relation to persons named in a control document, statutory
decision-makers should generally refrain from apportioning liability among those persons. Also, any apportionment
of liability in a control document would not be binding on any court, should the same incident be the subject of
a civil action between some or all of the persons named in the document. Generally, those named in a control
document are to be held jointly and severally liable to carry out the work specified in the document. After the
control document is issued, named persons are free to negotiate matters of "fault" and apportionment of liability
among themselves. Failing a settlement of such issues, they are free to take legal action against one another and
have matters of apportionment of liability and "fault" adjudicated by the courts. If indeed the named persons are
able to reach a settlement which includes a clear basis for allocating liability for the work specified in the document,
with the consent of the statutory decision-maker and the named persons, the control document may be amended
to incorporate the settlement.

137
The EPA does not make any express provision regulating the order in which named persons should undertake
the work required in a Director's order. As noted above, the Compliance Policy provides that those named in a control
document are to be held jointly and severally "liable" to carry out the work specified in the control document. In this
context "liability" does not refer to private liability, i.e. liability under civil law. Rather, it refers to an obligation under
the EPA to meet the requirements of this statute to protect the environment. Accordingly, the Compliance Policy is
simply confirming that each person who has such an obligation under the EPA in respect of an environmental problem
is equally responsible to fulfill the requirements of this statute.
138

The Tribunal has considered the following submissions raised by Cascades:
• the Director's Order is unworkable because Cascades does not have unfettered access to the Site to implement its
proposed remediation alternatives in response to the requirements of the Director's Order;
• The Director's Order is not proportionate because the Site is not orphaned - there is a current owner which is an
existing entity with knowledge of the environmental issues that need to be addressed and the resources to respond,
and, consequently, it is premature and unnecessary to require Cascades, as a former owner, to respond at this time;
and
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• The Direct or's Order is unfair because Superior can afford to pay for all, or most of the work, Cascades has already
paid to address the environmental liabilities on the Site, and the Director's Order requires that the Site be made
operational, which benefits Superior exclusively with no corresponding benefit to the environment.
139

The Tribunal will address each of these submissions in turn.

140
Regarding the first submission, although Cascades has referred to the Director's Order as being "unworkable”,
this term is not used in the EPA. The Tribunal's jurisdiction is to determine whether the required actions under the
Director's Order are in accordance with the provisions of the EPA. In this jurisdictional context, Cascades' submission
raises two questions:
1. Whether Cascades should be named in the Director's Order if there is an intractable dispute between Cascades
and Superior regarding the appropriate remediation alternative.
2. Whether there is authority under the Director's Order to authorize Cascades to both enter the Site and utilize
resources on the Site to perform the actions required under the Director's Order, if Superior withholds its permission
to do so.
141
Regarding the issue of which remediation alternative should be selected, Superior and Cascades should first be
encouraged to resolve any outstanding issues between themselves. Failing such agreement, the Tribunal notes that Part
2.12 of the Director's Order requires that both Cascades and Superior each provide plans detailing the actions necessary
to fulfill the requirements under this Part of the Director's Order. Under Part 2.13 a proposed plan can be implemented
only upon approval of the Director. Accordingly, the Tribunal notes that, under Parts 2.12 and 2.13, it is the Director
who decides which proposed remediation alternative is to be implemented.
142
In Oxford (County) v. Ontario (Director, Ministry of the Environment), [2008] O.E.R.T.D. No. 40 (Ont.
Environmental Review Trib.), the Tribunal has addressed some of the parameters to be considered when reviewing
remediation alternatives. At paragraph 80, the Tribunal stated:
Given the broad statutory definitions of "adverse effect" and "deemed impairment" of water quality, both the EPA
and the O WRA may be applied in a very wide range of circumstances. Therefore, it is not possible to exhaustively
list the criteria to be considered when evaluating the effectiveness of a remediation alternative or its comparative
merits where multiple alternatives are being proposed. Such criteria will include:
• The nature, severity, and extent of the contamination/impairment to be redressed;
• Whether a remediation alternative addresses all the criteria within the definitions of "adverse effect" and/or
"deemed impairment" of water quality;
• A comparison of the effectiveness of each remediation alternative in reducing or eliminating the
contamination/impairment, and the amount of time required to achieve this result;
• A comparison of the resources (time, physical resources, and labour) required to implement each remediation
alternative; and
• Whether a remediation alternative itself may cause an adverse effect or deemed impainnent of water quality.
143

At paras. 99-100, the Tribunal further stated:
Respecting the County's argument that the costs of a remedial alternative should be proportional to the
environmental problem, the Tribunal accepts that Ministry policy should not be limited by such proportionality, as
the goal is to achieve the objectives of the EPA and O WRA. In ATCO Gas & Pipeline v. Alberta (Energy and Utilities
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Board), [2006] 1 S.C.R. 140, the Supreme Court of Canada found that it has long been recognized that what is "in
the public interest" is not really a question of law or fact but is an opinion. As well, in Crest Centre (Meadowcrest)
Inc. v. Ontario (Director, Ministry ofEnvironment) (2007), 33 C.E.L.R. (3d) 132 ("Crest Centre"), the Tribunal also
observed that the absence of a detailed statutory provision outlining factors to be considered by the Director, or a
provision establishing more structured discretion for the Director, does not mean that there are no constraints on
the Director's discretion when acting in the "public interest". Crest Centre refers to Johnson v. Ontario (Ministry of
Environment), [2006] O.E.R.T.D. No. 5 at para. 65 where the Tribunal stated:
The Tribunal agrees that statutory decision-makers, including the Tribunal itself, have an authority and a "duty
to choose the best course of action, from the standpoint of the public interest, in order to achieve the objectives
of the environmental protection legislation" (Imperial Oil Ltd. v. Quebec (Minister of the Environment), [2003]
2 S.C.R. 624 at para. 38).
Therefore, in order to achieve the objectives of the EPA and the OWRA, a remedial alternative may be required,
even though a cost/benefit analysis suggests its cost is expensive, or a comparative analysis indicates that a
proposed alternative produces only a limited increase in benefits at significantly higher cost. However, the cost
of implementing a remedial alternative is not an irrelevant consideration. Where comparative analysis of two or
more remedial alternatives indicates each is approximately equal in optimizing remediation of an adverse impact or
impairment of water, then cost may become a decisive factor, as it is also in the public interest to adopt the most
cost effective alternative in such circumstances.
144
The Tribunal adopts this analysis. Accordingly, if Cascades' remediation proposal is as effective in optimizing
remediation as Superior's proposal, but costs less to implement, then cost will become the decisive factor. The Tribunal
further finds that it is unnecessary to consider whether a remedial alternative provides an additional benefit in maximizing
the Site's capacity to efficiently support on-going operations. This is a business consideration which is unrelated to
whether a proposed alternative optimizes remediation of the environmental issues addressed by the Director's Order.
145 In light of the above analysis, the Tribunal also finds that Cascades' submissions respecting unjust enrichment are
not a relevant consideration. Again, the purpose of the Director's Order is to require work to be done that is necessary
to protect the environment. This work will be required regardless of who may otherwise benefit from it being done.
146
If Superior, as the current owner, wishes to implement a more expensive alternative, then Superior should be
allowed to do so, but only if Superior establishes that it has the funds to guarantee the work will be done in compliance
with the Director's Order. If Cascades, as a former owner, is called upon to effect the remediation, then it can proceed
with its alternative if it is less expensive. There is no provision in the EPA granting a current owner a final right of
approval over which remediation alternative should be implemented.
147
In light of the above analysis, the Tribunal finds that the dispute between Cascades and Superior regarding the
appropriate remediation alternative can be addressed by the Director under the provisions of the Director's Order, which
are in accordance with the provisions of the EPA.
148 The Tribunal now turns to the question whether there is authority under the Director's Order to authorize Cascades
to both enter the Site and utilize resources on the Site to perform the actions required under the Director's Order, if
Superior withholds its permission to do so.
149 The Tribunal first notes there is a dispute whether Superior has refused Cascades access to the Site. Mr. Sinclair,
on behalf of Superior, maintains that Superior has never denied a request for access. However, Cascades maintains
that it could not proceed with the work, the Bark Pile being the primary example, because Superior would not agree to
Cascades' plan to transfer some of the waste to the existing Approved Waste Disposal Site. It was only at the Hearing
that Mr, Sinclair indicated terms on which he would agree to such transfer.
150

The Tribunal notes that Part 2.1 of the Director's Order provides:
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2.1 Beginning on the day that this Order is issued, and until the provision of written notification by the District
Manager, Thunder Bay District Office (the "District Manager"), SFP shall provide Cascades Inc., Cascades Fine
Papers, TBFP and their agents, representatives and contractors, access to the Site at any time for the purpose of
performing the work required by this order.
151

The Director's authority to order this requirement is found in section 196(2) of the EPA, which states:
(2) A person who has authority under this Act to order that a thing be done on or in any place also has authority
to order any person who owns, occupies or has the charge, management or control of the place to permit access to
the place for the purpose of doing the thing.

152 Cascades asserts that an order under section 196(2) does not authorize Cascades to enter the Site where Superior
does not give its permission to Cascades to do so. Cascades further asserts that even if Superior gives Cascades permission
to access the Site, Cascades still requires Superior's consent to use the resources on the Site, which are owned by
Superior, in order to complete the work. As noted above, Cascades proposes to deposit wastes from the Bark Pile in the
Approved Waste Disposal Site, and/or use clay located on-Site for the purpose of capping the Bark Pile in situ. Cascades'
submissions indicate that Superior required concessions from Cascades before agreeing to allow Cascades to utilize these
resources. Superior does not deny that Superior and Cascades were in on-going negotiations regarding this matter. The
Director, as noted in his submissions under Issue #1, expressed concern that obstructionist behaviour by Superior "may
well continue". Accordingly, the Tribunal finds that, while Superior may have intended to ultimately provide permission,
it was not given when Cascades requested it, and as a result, Cascades could not proceed with its proposed remediation.
153 The Tribunal finds that the substantive issue raised by Cascades' submissions, is whether Cascades has the power
to fulfill its obligations under the Director's Order. The Director emphasizes that Part 2.1, which requires Superior to
permit access pursuant to section 196(2), provides the authority to enter on lands without the permission of the owner/
occupier. The Tribunal notes, however, that section 196(2) provides the jurisdiction to order the person to permit access.
The person may choose not to comply with the Order, albeit exposing the person to enforcement proceedings for non
compliance.
154 Cascades has submitted that, even if Superior permits access to the Site, Cascades still requires Superior's consent
to use the resources on the Site, which are owned by Superior, in order to complete its proposed remediation. In this
regard, the Tribunal notes that the authority under section 196(2) is only to permit access to the place for "the purpose
of doing the thing". The Tribunal accepts that this section does not authorize the Director to order a person to allow the
use of the person's assets or resources located in the place to complete the work.
155
However, it must be again be emphasized that the context in which these issues are raised is whether Cascades
has the power to fulfill its obligations under the Director's Order. In this regard, the Tribunal notes that, pursuant to
section 147(l)(a)(iv), Cascades may request the assistance of the Director in complying with the Director's Order. In
turn, the Director, under sections 147 and 149, has the authority to enter the Site and cause the work to be done. As
such, Cascades has the means under the EPA to ensure that the physical activities that must be performed on the Site
(for which Cascades is responsible) can be completed.
156
In light of the above analysis, the Tribunal finds that Cascades has failed to establish that the requirements of
the Director's -Order are not in accordance with the provisions of the EPA on the ground that Cascades cannot access
the Site or utilize on-Site resources.
157
The Tribunal now turns to Cascades' submission that the Director's Order is not proportionate because there is
a current owner which is an existing entity and, consequently, it is premature and unnecessary to require Cascades, as a
former owner, to respond at this time. The Tribunal does not accept this submission. Provided that the terms of the Order
are within the Director's jurisdiction under the EPA, it is entirely appropriate to name a former owner in the Director's
Order where it is necessary to ensure that the purpose of the statute is achieved. In environmental matters, the timing of
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an intervention is often pivotal to ensure that the environment is protected. Therefore, when deciding if a former owner
should be named in the order, the enquiry is not based only on whether a current owner is obligated under the statute
to respond, but whether and when that response will be made. It is not disproportionate to name a former owner in an
order where there is uncertainty whether the current owner can or will provide a timely response to the environmental
problems the control document seeks to address. The purpose of the Director's Order is not only to specify the required
actions, but also to provide for the orderly and efficient implementation of these requirements. As already noted, where
multiple named persons are required to implement an action under the Director's Order, each is equally responsible to
do so. If one of the named persons refuses to co-operate in determining how this responsibility should be shared, then
the remaining named persons must, nonetheless, proceed to implement the required action irrespective of the degree of
their liability under civil law to undertake the action and/or fund the cost of its implementation.
158

The Tribunal now addresses Cascades' third submission that the Director's Order is unfair because:
• Superior can afford to pay for all, or most of the work;
• the Director's Order requires that the Site be made operational which benefits Superior exclusively with no
corresponding benefit to the environment;
• Cascades has already paid to address the environmental liabilities on the Site;

159 Superior's ability to pay for the work has been addressed under Issue # 1 which is discussed below. The Tribunal has
already observed that it is appropriate to name Cascades in the Order, to ensure that the requirements of the Director's
Order will be implemented. Accordingly, the Tribunal does not find it unfair to name Cascades in the Director's Order
on this ground.
160
The second point of concern has been addressed in the analysis above. The Tribunal has already found that the
Director's authority is to approve the proposed remediation alternative that best responds to the environmental concerns
which the Director's Order seeks to address. Consequently, this clearly benefits the environment. The Tribunal has also
found that the consideration whether the approved remediation assists in making the Site operational, is not relevant
to this determination.
161
Regarding the argument that Cascades has already paid to address the environmental liabilities, the Tribunal
first notes that Cascades does not argue that it can, by private contract, be excused from fulfilling its obligations under
the EPA. As such, the fact that Cascades has paid another person to remediate the Site, does not relieve Cascades of its
responsibilities under this statute. In this regard, it is important to note that the relevant provisions of the EPA require
that the work be done, not only that the work be paid for. As Mr. Marineau testified, in selling the Site to Thunder Bay
Fine Papers, Cascades chose to structure the sale transaction by discounting the sale price for the Site by an estimate
of the amount which would be required to address the environmental issues on the Site. While this may have been a
prudent business decision, it failed to include a sufficient guarantee that Cascades' responsibilities under the EPA would
be implemented by subsequent owners. It also failed to include security provisions to ensure that the necessary funds
could only be used for these responsibilities. Under the Amended Environmental Indemnity Agreement, Cascades paid
Thunder Bay Fine Papers $500,000 to assume all Cascades' obligations relating to the dredging of the Lagoon, again
without additionally structuring the agreement to ensure that the funds could only be spent for this purpose. At the time
it sold the Site, Cascades knew, or ought to have known, of its continuing responsibilities under the EPA as a former
owner, and operator named in the two CofAs. Therefore, the Tribunal does not find that Cascades has established that is
unfair that it be named in the Director's Order because it has already paid to address environmental problems on the Site.
In making this determination, the Tribunal has not considered Cascades' submissions that Superior has retained and
spent property tax rebates which legally belong to Cascades. Cascades advised at the Hearing that this matter is being
litigated in the courts. As such, this is an issue of civil liability which is outside the scope of the Tribunal's jurisdiction
to determine.
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Finally, the Tribunal turns to Cascades' submission that the Director's Order is premature because it requires
work that is currently unnecessary to protect the environment. The Tribunal accepts that the work must be necessary or
advisable to fulfill the named requirements of the EPA which the Order seeks to address. The Tribunal has considered
whether the disputed requirements in the Director's Order are necessary or advisable in its analysis below of the individual
issues raised in these appeals. As the Tribunal has found that Cascades is required to undertake certain actions in respect
of the Site, the Tribunal does not accept Cascades' submission that the Director's Order is premature.
163 In light of the above analysis and findings, the Tribunal finds that Cascades has not established that it should be
relieved of any of its responsibilities under the Director's Order based on fairness.
164 The Tribunal notes that the original compliance dates in the Director's Order are long past due. However, as the
Director's Order has been under appeal, the Tribunal finds that it is appropriate to adjust the compliance dates to a date
eight weeks from the issuance of this Tribunal Order, or such longer period as the Director determines is reasonable. The
Director may also implement a shorter time period for specific work if necessary to address any immediate environmental
concern.
Issue #2: If Cascades has assumed responsibility for the Bark Pile, whether is it fair for Superior to be ordered to
perform the work in the Director's Order related to the Bark Pile.
Submissions:
165
Superior argues that it is not fair that it be required under the Director's Order to perform the work relating to
the Bark Pile, since Cascades has acknowledged that it is responsible for doing this work.
166
Cascades and the Director did not make separate submissions respecting this Issue, as it appears the dispute
between Cascades and Superior respecting the appropriate remediation alternative was resolved at the Hearing. This
agreement is discussed below in the Tribunal's findings under Issue #7.
Findings on Issue #2:
167 The Tribunal finds that its analysis and findings respecting the fairness argument under Issue #20 also apply to its
determination respecting Issue #2. Accordingly, to the extent that there is any further dispute respecting the remediation
of the Bark Pile, then Superior should continue to be required to do this work, to ensure that the Director can exercise
his jurisdiction vis-a-vis Superior, as the current owner, to cause the work to be done. Furthermore, if for any reason,
Cascades becomes unwilling to do the work, there is no question that Superior, as the current owner, remains responsible
to do this work. In light of this analysis, the Tribunal does not accept Superior's submission that it should not be named
under the above referenced Parts of the Director's Order because Cascades has acknowledged its obligation under private
agreement to perform this work.
168
Superior's obligation to provide Financial Assurance in respect of the remediation of the Bark Pile is addressed
under Issues #18 and #19.
Issue #7: Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades:
a. to develop a plan to remove as much waste as is practicable from the Bark Pile and to transport and dispose of
those wastes in an approved manner, and implement the plan, and
b. to have a qualified consultant submit an application for a Certificate of Approval for the Bark Pile, including
leachate management and closure plans as set out in Parts 2.11, 2.12 (c) and (e), and 2.13 - 2.14 of the Director's
Order.
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Issue #8: Whether the Director has jurisdiction under sections 18 and/or 196 of the EPA to issue an order requiring a
person to apply for a Certificate of Approval.
Issue #9: Whether the Director has the jurisdiction under sections 18 and/or 196 of the EPA to issue an order requiring
a person to apply for a Certificate of Approval for works on lands that the person does not currently own, manage or
control but which it formerly owned, managed or controlled.
Issue #10: If ordered to do so under sections 18 and/or 196 of the EPA, whether a person can apply for a Certificate of
Approval for works on lands that the person does not currently own, manage or control.
Superior's Submissions:
169 The Tribunal notes that Superior's submissions on these issues have been already been referenced in its submissions
under Issues #20 and #2. In addition, Superior points to the testimony of Mr. Smits that Cascades has had a Provincial
Officer's Order in place since 2004 to cap the Bark Pile in place. Superior notes that the Director's Order requires the
submission of an application for a Certificate of Approval to cap it in place. Superior asserts that the MOE cannot now
say that capping it in place is not an option.
Cascades' Submissions:
170 The Tribunal notes that some of Cascades' submissions on these issues have already been referenced in Cascades'
submissions under Issues #20 and #2.
171
Cascades submits that all aspects of the work pertaining to the Bark Pile (Parts 2.12 (c), (d), (e) and 2.14 of the
Director's Order) have been fulfilled and, therefore, the Director's Order in this regard is spent. While the plan submitted
by Cascades on behalf of Superior may never be approved by the MOE for technical reasons and because Superior has
not consented, a plan nonetheless has been submitted. Despite Cascades' assertion that the Director's Order is spent
with respect to the Bark Pile, Cascades states that it makes submissions on this issue because it illustrates the types of
conflicts experienced by Cascades as a result of the Director's Order and how ineffective the Order is because it foists
responsibility on Cascades without any corresponding control, control which is essential to effectively and efficiently
carry out the Order and protect the environment.
172 Cascades states that Mr. Sinclair admitted that the Environmental Indemnity states that Superior has a contractual
obligation to provide Cascades with unrestricted access to its landfill site for Cascades to use in remediating the Bark Pile.
Cascades asserts that it has removed about 50% of the volume of the Bark Pile, but was not permitted by Thunder Bay
Fine Papers to dump the remainder of the bark (this bark being too small or wet to be used as hog fuel) into the Approved
Waste Disposal Site. Cascades maintains that it has attempted again to deal with the Bark Pile but has had difficulties in
obtaining the co-operation of Superior. Despite this, Cascades submitted a Certificate of Approval in Superior's name
and without Superior's consent.
173
Cascades asserts the following: According to Mr. Marineau and Mr. Sinclair, Superior prefers to put its own
caveats in place on the usage of the landfill for the Bark Pile, regardless of the private allocation of liabilities in the
Environmental Indemnity. Mr. Marineau has testified that Superior has continued to frustrate Cascades' access to the
Mill. While there has been some disagreement on this point, Cascades submits that Mr. Marineau's testimony was more
credible than that of Mr. Sinclair, and urges the Tiibunal to accord it more weight. Superior has continued to object
and has attempted to get concessions out of Cascades before allowing it to either put the waste in the landfill, or use
materials from the landfill to cap the Bark Pile in situ. Cascades consequently maintains that it appears that Superior
did not want t-o reduce the space in its waste disposal site by having the bark wastes transferred there, without getting
a benefit in the form of concessions from Cascades.
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Cascades states that Mr. Sinclair admitted at the Hearing that Superior would be willing to have the Bark Pile
placed in the landfill, on two conditions — all the possible fuel is removed from the waste, at least three quarters of the
volume, and the remainder is deposited in accordance with the landfill's Certificate of Approval. Cascades asserts that
this represents the first time Superior has advised Cascades of this. Cascades maintains that Superior has still refused
its consent to Cascades for the Certificate of Approval for the Bark Pile, although it is attempting to rely on Cascades'
submission of an application for that Certificate of Approval in satisfaction of the Order.
175
Cascades argues that the requirement that Cascades apply for a Certificate of Approval over lands it does not
own has, as has been demonstrated, causes significant problems for Cascades, as Superior has refused its consent for the
Certificate of Approval and Cascades has no ability to force Superior's consent. Cascades notes that such refusal was
noted in the Ministry's review of the application submitted by Cascades on Superior's behalf. Cascades argues that this
further demonstrates the ways in which the Order as drafted is unworkable, and does not result in the effective protection
of the environment. Therefore, Cascades argues that the Director's Order is not necessary or advisable.
176
In addition, Cascades submits that neither section 18 nor section 196, being the sections under which the
Order against Cascades was issued, actually grant the Ministry jurisdiction to order parties to apply for Certificates of
Approval. In support of this position, Cascades argues the following: Section 18, as its title indicates, is intended to apply
to preventative measures. Certificates of Approval are not preventative measures. A section 18 Order can require that
procedures specified in the Order be implemented, under item 3, but a Certificate of Approval is not a procedure. It is
an approval of a piece of equipment or process that may result in the discharge of a contaminant.
177
Cascades observes that section 18 can also require, under item 8, that plans be developed and implemented to
reduce or prevent discharges or the adverse effects therefrom. However, Cascades again submits that item 8 does not
encompass Certificates of Approval, which are significantly more than "plans". They are a legal document akin to a
licence issued by the government permitting someone to operate a piece of equipment or a process that may result in the
discharge of a contaminant. Cascades argues that the Ministry is trying to bend sections 18 and 196 to create powers for
itself which were simply not granted under those sections.
178
Cascades asserts that the Director's Order is unworkable because it attempts to by-pass the owner and operator
of the Site and place the responsibilities on a former owner who is no longer, and cannot possibly be, in management
and control of the property and undertakings. Cascades consequently argues that the result is simply an unworkable
order, that is not effective in protecting the environment and, therefore, is neither necessary, nor advisable, to prevent
the section 18 harm.
Director's Submissions:
179
Although Cascades does not dispute the work ordered with respect to the Bark Pile, the Director states that
it is worth briefly reviewing why the work ordered is appropriate. In this regard, the Director notes the following:
The Bark Pile is an illegal waste disposal site where the wood waste has been deposited on land for which there is no
Certificate of Approval to use the land as a waste disposal site, contrary to the requirements of sections 27 and 40
of the EPA. Further, as Alisdair Brown explained in his testimony, the Bark Pile is producing strong leachate that is
contaminating groundwater (and possibly surface water in a creek that runs alongside the pile and directly into the
Lake). The pile is so close to the shore of Lake Superior that natural attenuation of contaminants is insufficient to reduce
contaminant levels caused by the leachate to below Provincial Water Quality Objectives ("PWQO"). In particular, Mr.
Brown's expert opinion is that leachate from the Bark Pile has contaminated the groundwater with cobalt, iron and
phenols, such that groundwater with concentrations of those contaminants at above PWQO is currently discharging into
Lake Superior. The Director maintains that Mr. Brown's testimony regarding the discharge of water with contaminants
at concentrations above PWQO has not been disputed.
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The Director submits that it appears that very little is in dispute with respect to the work ordered with respect
to the Bark Pile. As indicated at the outset of the Hearing, the Director concedes that Cascades has complied with
paragraph 2.14, and Cascades has submitted the required application for a Certificate of Approval for the Bark Pile,
notwithstanding the technical reservations the Director and the Environmental Assessment and Approvals Branch of
the MOE have regarding the application.
181
The Director submits that, although Superior did not itself satisfy Part 2.14 - it did not submit an application
for a Certificate of Approval, and, the Director alleges, it was obstructive of Cascades' application in that it refused to
consent to the application - because Part 2.14 is issued to Cascades and Superior jointly and severally, it is sufficient that
Cascades has complied with Part 2.14 to satisfy the Director's Order. In the circumstances, the Director submits that the
appeals of Part 2.14 are moot as the paragraph has already been complied with.
182 With respect to the remaining Parts of the Director's Order that address the Bark Pile — Parts 2.12 (c), (d) and (e),
and insofar as they relate to Parts 2.11 and 2.13 — the Director notes that it appears that all Parties are in agreement that
the provisions are advisable, subject to amending the compliance dates, in order to ensure that the Bark Pile is removed
so that it will no longer cause groundwater with contaminant levels above PWQO to discharge to Lake Superior.
183
The Director further notes that all Parties at the Hearing eventually agreed that removing the Bark Pile to the
Approved Waste Disposal Site is an appropriate and feasible way to prevent the Bark Pile from continuing to cause
discharges above PWQO to Lake Superior, so long as moving the wood waste to the Approved Waste Disposal Site
does not violate the terms of the CofA(Waste).
184 The Director states that he and Cascades, at least, view moving the whole of the Bark Pile to the Approved Waste
Disposal Site to be the most efficient and, from an environmental perspective, the most desirable way of addressing the
environmental problems created by the Bark Pile, certainly superior to the option of capping the Bark Pile in situ. The
Director states that Mr. Brown is of the view, in undisputed testimony, that if the contents of the Bark Pile were moved to
the Approved Waste Disposal Site, which is further from the shore, it is likely that the effects of natural attenuation would
be sufficient to reduce groundwater contamination levels to below PWQO before leachate contaminated groundwater
discharges to Lake Superior.
185 Based on the evidence adduced, the Director further notes that it also appears that there is sufficient space in the
Approved Waste Disposal Site to accommodate the contents of the Bark Pile, so the move can be accomplished without
violating the terms of the CofA(Waste).
Findings on Issues #7, #8, #9, and #10:
186

The Director's Order provides:
2.11 No later than August 4, 2009 at 2 p.m., provide to the District Manager the name, professional address and
C.V. of a consultant or consultants (the "Consultant") with the experience and training sufficient to make him, her
or they proficient in the maintenance, repair and operation of industrial sewage works, the decommissioning of
waste disposal sites and the submission of applications for Ministry-issued Certificates of Approval.
2.12 By no later than August 5, 2009 at 2 p.m., provide to the Director, for his approval, a detailed written plan (the
"Plan") produced by the Consultant and containing the following:

(c) a schedule detailing the steps necessary and time required for removing all wastes that it is practicable to remove
from the Site's Bark Storage Area and transporting and disposing of those wastes in an approved manner;
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(d) the name(s) of the contractor(s) approved and available for the transport of the wastes located at the Site's
sewage works and Bark Storage Area;
(e) the name(s) and location(s) of a disposal site or sites available and approved to receive the waste from the Site's
sewage works and Bark Storage Area; and,

2.13 Implement the plan delivered pursuant to Article 2.12, as approved by the Director, within three (3) days of
the date of the Director's approval.
2.14 By no later than August 21, 2009, ensure that the Consultant submits to the Director of the Environmental
Assessment and Approvals Branch, a completed application for a Certificate of Approval for the unapproved Bark
Storage area, including all appropriate supporting documentation and fees, and specifically addressing plans for
leachate management and closure with a copy of that application and supporting documentation being provided
to the District Manager by the same date.
187
It appears that Cascades and Superior will resolve their responsibilities under the Director's Order respecting
the Bark Pile. As noted in the Parties' written submissions, Mr. Sinclair agreed at the Hearing that Superior would be
willing to have the Bark Pile placed in the landfill, on two conditions: (1) that all the possible fuel is removed from the
waste, at least three quarters of the total volume, and (2) that the remainder is deposited in the Approved Waste Disposal
Site in accordance with the terms and conditions of the CofA(Waste). In his oral submissions, Mr. Sinclair went one
step further by agreeing that all the waste could be moved to the Approved Waste Disposal Site, and, if necessary, clay
from within the Site could be used, if this approach is the most economical solution, and if the Director approved it. He
confirmed that Superior would follow the Director's decision in this regard.
188
In their submissions, the Director and Cascades consider that this will be the most efficient and, from an
environmental perspective, the most desirable way of addressing the environmental problems created by the Bark Pile,
preferable to capping the Bark Pile in situ. As noted in the Director's submissions, it is Mr. Brown's undisputed testimony,
that if the contents of the Bark Pile are moved to the Approved Waste Disposal Site, which is further from the shore, it
is likely that the effects of natural attenuation would be sufficient to reduce groundwater contamination levels to below
P WQO before leachate contaminated groundwater discharges to Lake Superior. Neither Superior nor Cascades disputes
the Director's evidence that there is sufficient space in the Approved Waste Disposal Site to accommodate the contents
of the Bark Pile, so that the move can be accomplished without violating the terms of the CofA(Waste). Accordingly,
the Tribunal accepts that this agreement meets the requirements of the EPA.
189 In the course of this proceeding, Cascades instituted a motion requesting a stay of several Parts of the Director's
Order, including Part 2.14. However, at the hearing of this motion, Cascades did not proceed with its request for a
stay of Part 2.14, indicating that Cascades and the Director were pursuing settlement negotiation regarding this request.
Cascades did not return its request for a stay of Part 2.14 before the Tribunal for adjudication. It is not disputed that
Cascades subsequently completed and filed an application for a Certificate of Approval in Superior's name. As noted
in his submission, the Director agrees with Cascades' assertion that it has complied with Part 2.14 of the Director's
Order. Superior did not dispute these submissions. Accordingly, the Tribunal accepts that the issue is now moot and,
consequently, it is unnecessary for the Tribunal to address this issue.
Issue #14: Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades to
ensure that a qualified consultant submits a completed application to amend the CofA(Waste), as required under Part
2.15 of the Director's Order.
Issue #15: Whether the Director has jurisdiction under sections 18 and/or 196 of the EPA to issue an Order requiring
a person to apply to amend a Certificate of Approval held by a third party.
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Issue #16: Whether the Director has jurisdiction under sectionsl8 and/or 196 of the EPA to make an Order requiring
a person to apply to amend a Certificate of Approval held by a third party for works on lands that the person does not
own, manage or control.
Issue #17: If ordered to do so under sections 18 and/or 196 of the EPA, whether a person is entitled to apply to amend
a Certificate of Approval held by a third party.
Superior's Submissions:
190

Superior did not address these issues in its submissions.

Cascades' Submissions:
191
Cascades refers to the Director's argument that, because Mr. Brown has testified that the required amendments
to the CofA(Waste) are advisable from an environmental perspective, the required amendments are the proper subject
of a section 18 order. Cascades submits that this is not the proper application of the section 18 test. In support of this
position, Cascades asserts that the Director must demonstrate that the Certificate of Approval amendments are necessary
or advisable to prevent or reduce the risk of a discharge of a contaminant from the property or undertaking; or to
prevent, reduce or eliminate an adverse effect from a discharge of a contaminant from the undertaking or the presence or
discharge of a contaminant in, on or under the property. In support of this submission, Cascades cites Hen-Sieg Holdings
Ltd., Re, [1995] O.E.A.B. No. 65 (Ont. Environmental App. Bd.), at p. 12. Cascades maintains that the Director did not
provide this evidence, noting that Mr. Marineau has testified that the amendments to the CofA(Waste) are not necessary
or advisable to prevent a discharge of a contaminant into the environment, as they are administrative changes.
192 The Director argues that section 18 can require preventative action. Cascades concedes that one of the purposes
of section 18 is to prevent or reduce the risk of discharge, and so it is preventative in nature. However, Cascades argues
that the Director has failed to demonstrate that the closure plan, or any of the Certificate of Approval amendments, is
directed at a risk of discharge in existence. Cascades argues that these requirements are not directed at a risk of discharge.
In support of this position, Cascades asserts the following: The closure plan is directed at the potential for discharge once
the landfill is closed. The landfill is currently operating. There is no risk now. As Mr. Brown testified, the leachate from
the site attenuates prior to any discharge into the Lake. It is not posing any immediate concern that needs to be addressed
by way of a section 18 Order. Mr. Brown simply claims that there should be continued sampling and monitoring, and the
closure plan should be updated, with appropriate covering, slopes and a contingency plan for the eventuality of closure.
Cascades does not disagree that there should be continued monitoring and reporting but submits that these obligations
should fall to the current owner, Superior.
193
Cascades further maintains that Mr. Brown testified that the closure plan is deficient by current standards.
Cascades submits that, while the closure plan may or may not need to be updated, the plan itself does not prevent a risk
of discharge of a contaminant at this time. As admitted by Mr. Brown, O.Reg 232/98 does not even legally require the
closure plan to be updated. Cascades maintains that it is extraordinary that in this case the Director is resorting to a
section 18 order against a former owner in order to require the former owner to amend the current owner’s Certificate of
Approval when, as Cascades asserts, (1) the current levels of leachate attenuate before any discharge into the Lake; and
(2) there is no legal requirement to update the closure plan. Cascades consequently argues that the Director's evidence
simply does not reach the level of reasonable and probable grounds required to show that the Director's Order is necessary
and advisable to prevent the harm section 18 seeks to avoid.
194 As Mr. Marineau agreed, and Cascades concedes, the landfill closure elements outlined by Mr. Brown represent
best practices. Cascades does not dispute Mr. Brown's evidence that such best practices can be advisable. However,
Cascades disagrees that the Director has advanced any evidence to establish that Cascades should be ordered to
implement these best practices as part of this Director's Order. Cascades submits that this work is simply not necessary
or advisable to prevent a discharge of a contaminant into the environment.
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195
Apart from it being neither necessary nor advisable, Cascades submits that the MOE has no jurisdiction under
sections 18 or 196 to order Cascades to amend a Certificate of Approval held by a third party for a Site which it does
not own or operate. Cascades asserts that the MOE is attempting to require that a third party, Cascades, amend a
Certificate of Approval issued by the MOE to Superior. As argued in relation to the Bark Pile, Cascades submits that the
application for, or the amendment of, a Certificate of Approval is not "work" the Director can order pursuant to section
18(1). Furthermore, Cascades maintains that the legislation was simply not designed to permit third parties to amend
Certificates of Approval held by other parties. Cascades asserts that this would creates absurd results, and may open
the floodgates of third parties, such as concerned citizens, applying to amend Certificates of Approvals of neighbouring
industrial facilities, etc., which Ms. Hakala agreed would be of concern to the MOE.
196 Cascades argues that, once again, the MOE is requiring Cascades to assume responsibility for an undertaking over
which it has no control. Cascades maintains that it cannot control the use of the waste disposal site by Superior or anyone
to whom Superior might sell the site. Cascades emphasizes that Mr. Marineau testified that Cascades receives no reports
from Superior regarding what is disposed of in the landfill site, and has no way to stop Superior from disposing of what
it wants in the landfill. Cascades states that, despite this lack of oversight ability, the Director has ordered that Cascades
be financially responsible for the Approved Waste Disposal Site, and to put monitoring, reporting and decommissioning
plans in place and implement them. Cascades argues that, without control of the Site, and control over the wastes that
are disposed of at this approved and operational landfill, the MOE is putting Cascades at the mercy of the actions of
Superior on an ongoing basis.
Director's Submissions:
197
The Director states that Cascades has, with some merit, argued that it should not be required to address
environmental issues that will only be at issue should the facility start to operate again, as the Site is not currently
operational, and if it is ever to be operational again Superior (or a successor to Superior) will have the resources to address
operational environmental issues at that time. Regarding the requirement to apply for amendment of the CofA(Waste),
the Director submits that Cascades should only be ordered to post Financial Assurance adequate to ensure (i) that the
CofA(Waste) is amended, as ordered, and (ii) that there is proper closure of the approved waste disposal site. Otherwise,
the Director submits that the work ordered with respect to the approved waste disposal site should be confirmed, with
appropriate changes to compliance dates.
198

The Director submits that the basis for requiring the work ordered is two-fold:
Section 18 of the EPA: Mr. Brown gave unchallenged testimony that the work ordered is advisable from an
environmental perspective — he was not asked a single question on cross-examination; and
Section 44 of the EPA: the Approved Waste Disposal Site is out of compliance with Part V of the EPA in that it is
approved for a 6.5 hectare footprint, but it is actually occupying 8.29 hectares.

199 The Director refers to the testimony of Mr. Brown who indicated that the closure plan included in the CofA(Waste),
which was produced in 1982, is out of date and that it does not comply with current standards for waste disposal sites.
In particular, Mr. Brown highlighted five respects in which the closure plan is deficient by current standards:
• The plan does not include an impermeable cover. An impermeable cover is required on closure to reduce infiltration
of water and, thereby, reduce production of leachate.
♦ The plan does not provide for topsoil to be put on top of the impermeable cover prior to seeding. Topsoil is required
in order to provide a suitable medium for growth of vegetation on top of the landfill and to ensure that the roots
from that vegetation do not penetrate the impermeable cover.
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• The current closure plan calls for final slopes of 30°, which is steeper than the new standard of 25°. Appropriate
slopes are required to ensure stability of the waste pile.
• The current closure plan does not require post-closure monitoring of groundwater. Post-closure groundwater
monitoring is required to ensure that leachate from the site does not increase contamination levels in groundwater
to unacceptable levels.
• The current closure plan does not include a contingency plan to be implemented in the event that groundwater
monitoring shows that the leachate from the site is causing unacceptable levels of contamination in groundwater.
200 The Director notes that, in giving his testimony on these issues, Mr. Brown referred to a guideline document, the
Landfill Standards, which is itself based on Regulation 232/98. Counsel for the Director drew the Tribunal's attention to
an issue regarding the Landfill Standards and Regulation 232/98, on which it was based, that may not have come across
in Mr. Brown's testimony due to Counsel's failure to ask Mr. Brown appropriate questions on the issue: the Landfill
Standards and O. Regulation 232/98, on which it is based, do not apply to landfills for which an application for a CofA
was submitted before August 1, 1998. The Director states that, with respect to landfills for which an application for a
CofA was submitted before August 1,1998, the Landfilling Standards are informative of current best practices, but they
do not have the force of binding regulations.
201
The Director asserts that Mr. Brown's testimony regarding the deficiencies in the closure plan and the
environmental basis for requiring that the deficiencies be remedied was not disputed. The Director notes that Mr. Brown
was not asked a single question in cross-examination. The Director also notes the following testimony of Mr. Marineau:
On closure, a landfill site must be properly graded, properly capped, and there must be an ongoing groundwater
monitoring program to ensure that leachate from the Site is not causing unacceptable levels of contamination in
groundwater. He estimated the cost of the program at roughly $25,000 per annum, though this could taper off if the
monitoring confirms that contamination from leachate is not a problem. Mr. Marineau also accepted that the Director
would want the conditions of the CofA(Waste) to apply to the whole footprint of this waste site, not just the currently
approved 6.5 hectare footprint, in order that the conditions be enforceable over the whole footprint of the site. However,
Mr. Marineau gave his opinion that the work ordered with respect to the approved site is not necessary or advisable in
order to reduce the risk of discharge of a contaminant or to prevent or reduce an adverse effect.
202
The Director asserts that it appears that Cascades' position with respect to the work ordered with respect to the
Approved Waste Disposal Site is much the same as its position with respect to the dredging of the Lagoon. The Director
states that Cascades agrees that the work ordered is appropriate over the long term, but disputes that it should have to
do the work right now because, it says, the approved waste disposal site is not creating any acute environmental risk
that needs to be addressed right now.
203 The Director repeats his submissions regarding the proper interpretation of section 18(2): the sub-section clearly
contemplates taking preventive action before an environmental risk becomes acute. The Director argues that limiting the
scope of section 18 orders to situations in which there is an acute and immediate environmental risk would undermine
the Director's ability to require preventive actions designed to eliminate environmental risks before they become acute.
204 The Director references Mr. Brown's opinion that the Approved Waste Disposal Site, even with the addition of the
contents of the Bark Pile, is far enough from the lakeshore that contamination of the groundwater by leachate from the
Site will likely be attenuated by the time the groundwater reaches the shore such that contaminant concentration will be
below PWQO by the time the groundwater discharges to the Lake. The Director also notes, however, that when pressed
about whether his opinion on this issue in any way altered his opinion about the necessity of the Site having an updated
closure plan, Mr. Brown testified that his opinion remained the same: an updated closure plan was required, as the waste
disposal site does produce leachate of significant strength, the site is still in its "productive phase" for producing leachate,
and, accordingly, it must have an appropriate closure plan, including proper capping, monitoring and a contingency plan.
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205
The Director asserts that even Mr. Marineau was of the view that further monitoring wells are required to
confirm that leachate from the approved site is being sufficiently attenuated before groundwater reaches the lakeshore:
His Witness Statement states:
Prior to shallow impacted groundwater discharging to Lake Superior, water quality will likely improve due to
natural attenuation processes; therefore, groundwater impacts to the lake from the site will likely be minimal;
however, additional groundwater monitoring wells need to be established further down gradient of the clay disposal and
former coal storage areas, near Lake Superior, to confirm this.
[emphasis added]
206 The Director submits that, to the extent that the Tribunal has any doubt that Cascades can be required to apply
for an amendment to the CofA(Waste) pursuant to an order issued under section 18 of the EPA, section 44 of the EPA
provides a second basis for the requirement. Cascades is a past owner of the Site and was responsible for the operation
of the Approved Waste Disposal Site while it had management and control of the Site between 1997 and 2007.
207 The Director submits that, unlike section 18, section 44 does not require as a precondition for issuing an order that
the work ordered be necessary or advisable in order to prevent or reduce the risk of a discharge or an adverse effect. The
Director maintains that the only precondition for issuing an order under section 44 is that a waste disposal site be out
of conformity with Part V of the EPA. The Director states that the Approved Waste Disposal Site is not in conformity
with Part V, as waste has been deposited beyond the approved footprint in violation of the CofA(Waste) and of sections
27 and 40 of the EPA, and, therefore, the Director submits that the Tribunal can confirm the Director's Order on the
basis of section 44.
208
The Director submits that, although the Director's Order itself did not cite section 44 as a basis for the work
ordered, the failure to cite a statutory head of power when issuing an order does not render the order invalid so long as the
administrative actor issuing the order did have the required power to issue the order, citing, in support of this position,
British Columbia (Milk Board) v. Grisnich, [1995] S.C.J. No. 35 (S.C.C.). The Director further submits that this is a
hearing de novo in which the Tribunal exercises its own discretion regarding the appropriate work to be ordered, and that,
in conducting the "new hearing" under section 145.2, the Tribunal's responsibility involves weighing the evidence on the
issues raised within the subject-matter of a hearing to determine what ought to be done in accordance with the EPA and
the regulations. In support of this submission, the Director refers to RPL Recycling & Transfer Ltd. v. Ontario (Director,
Ministry of the Environment) (2006), 21 C.E.L.R. (3d) 80 (Ont. Environmental Review Trib.) and cases cited therein.
Findings on Issues #14, #15, #16, and #17:
209

Sections 27(1) and 43 of the EPA provide:
27. (1) No person shall use, operate, establish, alter, enlarge or extend,
(a) a waste management system; or
(b) a waste disposal site,
unless a certificate of approval or provisional certificate of approval therefor has been issued by the Director and
except in accordance with any conditions set out in such certificate.
43. Where waste has been deposited upon, in, into or through any land or land covered by water or in any building
that has not been approved as a waste disposal site, the Director may issue an order to remove the waste and to
restore the site to a condition satisfactory to the Director to,
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(a) an owner or previous owner or a person who otherwise has or had charge and control of the land or building
or waste;
(b) an occupant or previous occupant of the land or building; or
(c) person that the Director reasonably believes engaged in an activity prohibited by section 40 or 41 that
resulted in the deposit of the waste.
210
Cascades, as a former owner, does not dispute that the use of the unapproved area was in place during the time
that Cascades owned the Site and operated the Approved Waste Disposal Site. It is clear that there are three remedial
options to address this unapproved deposit of waste, to achieve compliance with these sections:
• Transfer the waste to an approved waste site located off-Site;
• Transfer the waste to the area currently approved under the CofA(Waste); or
• Leave the waste where it is, and amend the CofA(Waste) to include this area as part of the Approved Waste
Disposal Site.
211
The third option is a remediation alternative, as opposed to being a measure to bring the Approved Waste
Disposal Site into conformity with the current provisions of the CofA(Waste). However, Superior and Cascades agree
that the appropriate remediation alternative is to amend the CofA(Waste) to expand the approved area. The Director
has approved this alternative.
212

The Order requires the following work with respect to the Approved Waste Disposal Site:
2.15 By no later than August 21, 2009, ensure that the Consultant submits to the Director of the Environmental
Assessment and Approvals Branch, with a copy provided to the District Manager by the same date, a completed
application, including all appropriate supporting documentation and fees, to amend Waste Disposal Site Certificate
of Approval No. A590101 and all of which shall include the following;
a) A closure plan;
b) A site management plan;
c) All necessary supporting documentation to support a request to increase the total area of the waste disposal
site; and
d) A financial assurance evaluation report.

213
The Tribunal notes that Part 2.15 does not require Cascades to apply to amend the CofA(Waste) to include
Cascades as one of the persons to whom this Certificate of Approval is issued, i.e. as one of the persons named on the
Certificate.
214
The Tribunal addresses the requirement respecting the financial assurance evaluation report under Issues #18
and #19.
215
Other than the requirement to increase the total area of the Approved Waste Disposal Site, Part 2.15 is unclear
regarding the specific amendments which the Director requires. In this regard, the Tribunal notes that the CofA(Waste)
already includes an existing site management plan dated May 3, 1982, which expressly provides that it includes a closure
plan. Based on the Director's evidence and submissions, it appears that the Director requires an amendment to include
an updated closure plan. The evidence adduced did not provide further clarification regarding the site management plan.
Therefore, the Tribunal can only assume that this relates to any collateral site plan amendments required to implement
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the amendments to increase the total area and update the closure plan. Consequently, the Tribunal has proceeded on
the basis that the substantive amendments required under Part 2.15 are to increase the total area of the Approved Waste
Disposal Site, and to update the closure plan.
216
Turning to the issue whether the Director can order Cascades to apply for the amendment required under
Part 2.15, the Tribunal does not accept the Director's submission that the jurisdiction to do so rests under section 18.
Assuming that the grounds under section 18(2) are established, and further assuming that these grounds suggest that
one of the preventative measures should include an amendment to a Certificate of Approval, the Tribunal finds that the
jurisdictional authority to amend a Certificate of Approval is, nonetheless, found under Part V of the EPA, specifically
section 39(2) which provides:
Idem
(2) The Director may,
(a) refuse to issue or renew;
(b) suspend or revoke; or
(c) impose, alter or revoke terms and conditions in,
a certificate of approval or provisional certificate of approval where,
(d) the waste management system or the waste disposal site does not comply with this Act or the regulations; or
(e) the Director considers, upon probable grounds, that the use, establishment, operation, alteration,
enlargement or extension of the waste management system or the waste disposal site may create a nuisance, is
not in the public interest or may result in a hazard to the health or safety of any person.
217
In reaching this conclusion, the Tribunal first notes that section 39(2)(d) expressly indicates that an amendment
may be imposed where the site does not comply with the EPA or the regulations. Therefore, section 39(2) is clearly drafted
to address all requirements under the EPA. Consequently, the scope of section 39(2) is sufficiently broad to include the
purposes set out in section 18(2). The Tribunal further notes that the preventative measures listed under section 18(1) do
not make express reference to an amendment of a Certificate of Approval. As such, there is no indication that section 18
is intended to replace or supplant the Director's jurisdiction under section 39(2). Secondly, the Tribunal observes that, in
section 39(2) (d) and (e), the Legislature has expressly defined the conditions which must be satisfied before the Director
can amend a Certificate of Approval. The Tribunal finds that there is nothing in section 18 to suggest that the Legislature
intended that section 18 bypass these jurisdictional prerequisites. For these reasons, the Tribunal concludes that section
18 is not intended to alternatively address the requirement to amend a Certificate of Approval. Accordingly, the Tribunal
finds that, in determining whether the Director can order Cascades to apply for an amendment to the CofA(Waste),
section 39(2) is the operative provision to be considered. In this regard, the Tribunal also notes that there are no other
provisions under Part V, which expressly state that the Director may require a former owner to apply for an amendment.
218
In light of this conclusion, the substantive question is whether section 39(2) provides the authority to require a
former owner not named on a Certificate of Approval to apply for an amendment to the Certificate of Approval. The
Tribunal has adopted both a purposive and interpretative approach in considering the Director's jurisdiction under this
section. Regarding the legislative interpretation of section 39(2), the Tribunal notes that this section clearly provides
that the Director may amend a Certificate of Approval without first receiving an application from a person to do so.
It is similarly clear that the Director also does not require the prior consent of an "owner" as defined in Part V, or the
person(s) named on the Certificate of Approval. The only jurisdictional prerequisites to the exercise of the Director's
authority are the conditions set out in section 39(2) (d) and (e). Where these conditions are met, the Director may then

v/erin ovvNext CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Superior Fine Papers inc. v. Ontario (Director, Ministry of..., 2011 CarswellOnt 3793
26lTCarsweilOnt 37937(201^1] OERXD......

.............. ..........

.......... ....

.....

proceed to impose the amendment. As such, a requirement for an application to amend is neither indicated in this section
nor necessary.
219

The Tribunal has considered section 44 which states:
44. Where a waste management system or a waste disposal site is not in conformity with this Part or the regulations,
the Director may order an owner or previous owner to take such action as is required to bring the system or the site
into conformity with this Part or the regulations within the time specified in the order.

220 Under this section, a former owner is obligated to take such action "as1 is required to bring the system or site into
conformityHowever, as noted above, under section 39(2), neither an application to amend a Certificate of Approval,
nor consent to an amendment, are required for the Director to amend the Certificate.
221 Based on this interpretative analysis, the Tribunal finds that section 39(2) does not include the authority to order
a former owner not named on a Certificate of Approval to apply for an amendment to the Certificate of Approval.
222
As noted above, the Tribunal has also considered a purposive evaluation of section 39(2). In this regard, the
Tribunal acknowledges that the current holder of a Certificate of Approval may voluntarily request the MOE to amend
the Certificate of Approval. However, the issue before the Tribunal is whether Cascades, as a former owner, may be
ordered to apply for an amendment of a Certificate of Approval where Cascades is not named on the Certificate. A
purposive evaluation involves consideration of the practical implications of imposing such a requirement.
223
As was indicated by the Director in this Hearing, it is the MOE's policy to require the consent of the person(s)
named on a Certificate of Approval, before the MOE will approve an application by other persons to amend an existing
Certificate of Approval. Where the current property owner is not named on the Certificate of Approval, the consent of
the current owner is also required. Under section 44, the current owner is equally responsible as the persons named on
the Certificate of Approval, to take such action as is required to bring the system or the site into conformity with Part
V or the regulations. This includes conformity with the terms and conditions of any Certificate of Approval which has
been issued under this Part, even if the current owner is not named on the Certificate of Approval. For ease of reference,
the Tribunal will refer to this as the "MOE Consent Policy".
224
There are sound reasons for this Policy. A Certificate of Approval for either a waste deposit site or a
waste management system includes terms and conditions necessary to ensure the control and containment of adverse
effects. Of necessity, such terms and conditions include provisions to address issues relating to the daily operation
of the site or system, the type and quantity of waste that may be deposited or processed, as well as provisions for
closure and post-closure maintenance of the site/system. Consequently, amending a Certificate of Approval may impose
significant economic and operational responsibilities on any person who is legally obligated to ensure that site/system is in
conformity with the Certificate of Approval. As such the Tribunal accepts that it is an appropriate and responsible policy
to require the consent of the current owner and persons named in a Certificate of Approval, as part of an application
by any other person for an amendment to the Certificate. Otherwise, as Cascades has noted in its submissions, someone
having no obligation under the EPA in respect of an approved waste disposal site, could apply for amendments to a
Certificate of Approval that would be binding on the current owner and person(s) named on that Certificate.
225
Accordingly, any application by Cascades to amend the CofA(Waste) must include the consent of Superior, as
the current owner of the property and as the person named on this Certificate. This case highlights the difficulties that
can arise where there are disputes regarding the specific terms of the amendment. More so, in this case, where Cascades
asserts that Superior's consent is being withheld for reasons unrelated to the requirement in the Director's Order. The
Tribunal finds that one of the purposes of section 39(2) is to avoid these difficulties altogether by conferring on the
Director the authority to impose an amendment without first requiring the submission of an application to amend the
Certificate of Approval.
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226
The Director has argued that the requirement for Superior's consent under the MOE Consent Policy can
simply be waived, or, alternatively, that Superior can be compelled to provide the consent pursuant to the application
of either section 196(1) or section 147(1), thus obviating the difficulties described above. The Tribunal finds that it is
unnecessary to make conclusive findings in respect of these submissions. Even if there is jurisdiction to compel Superior's
consent in this manner, the Tribunal notes that the Director, by doing so, would be indirectly doing what he is otherwise
authorized to directly do under section 39(2), i.e., exercising the authority to implement the amendments, as determined
by the Director, without the prior approval of the current owner and persons named in the Certificate of Approval.
The Tribunal finds that this further reinforces the conclusion that one of the purposes of section 39(2) is to avoid such
disputes altogether by providing that the Director may impose an amendment without first requiring the submission of
an application to amend the Certificate of Approval.
227 The Tribunal also notes that the provisions of Part V are otherwise sufficient to address the waste deposited in the
unapproved area. Pursuant to section 43, the Director can require that this waste be removed. Furthermore, pursuant to
section 44, the Director may require an owner as defined in Part V, or a previous owner, to take such action as is required
to bring the Site into conformity with the CofA(Waste). The Tribunal finds that, under these two sections, the Director
has sufficient jurisdiction to address any environmental problems associated with the Approved Waste Disposal Site.
228 In considering the scope of the Director's authority under section 44, the Tribunal is mindful of the practical reality
that the Director may require investigation or evaluation respecting a waste disposal site or waste management system,
in order to determine whether it is in compliance with its Certificate of Approval, and if not, the measures required to
bring it into conformity. This may or may not fall within monitoring requirements set out in the Certificate of Approval.
The Tribunal recognizes that financial and other resources may be required in order to obtain such information. These
should be borne by persons responsible under Part V of the EPA for the waste disposal site or waste management system.
Accordingly, the Tribunal finds that the responsibility of a former owner, under section 44 of the EPA includes the
obligation to obtain such information, where such investigation or evaluation is necessary, to establish the measures
required to ensure that a waste disposal site or waste management system is in conformity with Part V and the regulations.
229 Therefore, the Tribunal concludes that the Director can fulfill his responsibilities under section 39(2) without first
requiring an application to amend the Certificate of Approval.
230
Based on the above interpretative and purposive analyses, the Tribunal finds that section 39(2) does not include
the authority to order Cascades to apply for an amendment to the CofA(Waste).
231

The Tribunal has considered Cascades' submission in respect of section 44 that:
Cascades cannot control the use of the waste disposal site by Superior, or, frankly, anyone to whom Superior might
sell the site.... Cascades receives no reports from Superior regarding what is disposed of in the landfill site, and has
no way to stop Superior from disposing of what it wants in the landfill. ... However, without control of the site,
and control over the wastes that are disposed of at the approved and operational landfill, the Ministry is putting
Cascade at the mercy of the actions of Superior on an ongoing basis.

232
However, notwithstanding these concerns, section 44 of the EPA is clear and unequivocal. A former owner is
responsible to take such action as is required to bring a waste disposal site into conformity with Part V or the regulations.
The extent of Cascades' future responsibilities under this section is not before the Tribunal.
233 The Director has submitted that "Cascades has, with some merit, argued that it should not be required to address
environmental issues that will only be at issue should the facility start to operate again, as the Site is not currently
operational, and if it is ever to be operational again Superior (or a successor to Superior) will have the resources to
address operational environmental issues at that time." The Tribunal makes no finding in respect of this submission.
Again, the extent of Cascades' future responsibilities under section 44 is not before the Tribunal in this proceeding.
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234
The Tribunal now turns to the amendments required by the Director under Part 2.15, and the information the
Director has requested under Part 2.15 in support of these proposed amendments.
235
Respecting the amendment to expand the area of the Approved Waste Disposal Site to include the unapproved
area, neither Superior nor Cascades opposes this amendment, nor do they dispute the obligation to provide information
necessary to support it. As noted above, there is no indication that the Approved Waste Disposal, within its approved
area, is not in conformity with the CofA(Waste). Hence, their obligation to provide the required information does not
fall under section 44. However, it is also undisputed that this amendment is in response to the requirement to comply
with sections 27 and 43. As such, the Tribunal finds that they can be required to provide the information in furtherance
of their responsibilities under section 43 to address the unauthorized disposal of this waste.
236 The Tribunal now turns to the amendments required under Part 2.15(a) and (b) for a Site Management Plan (other
than what may be required to increase the total area of the Site) and Closure Plan. The Tribunal notes that, although
the Director called undisputed evidence regarding the respects by which the current closure plan is deficient by current
standards, these current standards are imposed under Regulation 232/98, which the Director concedes does not apply to
the Approved Waste Disposal Site. The Director adduced no other evidence to indicate that the current condition of the
Approved Waste Disposal Site is not in conformity with the Site Management Plan and Closure Plan currently in force
under the CofA(Waste), nor that it does not conform with the applicable Regulation 347.
237
The Director is essentially asking that the CofA(Waste) be amended to include the updated standards under
Regulation 232/98. However, as noted above, to impose such amendment, the Director must first establish that the
jurisdictional prerequisites set out in section 39(2) (d) and (e) have been satisfied.
238
Notwithstanding the evidence that the requirements under the current standards are advisable, the Tribunal
cannot assume that non-compliance with the current standards, in and of itself, is sufficient to find that the prerequisites
under section 39(2)(d) and (e) have been satisfied, because the Legislature clearly has not chosen to retroactively impose
these regulatory standards on pre-existing landfilling sites. Section 2 of Regulation 232/98, expressly provides:
2. (1) This Regulation applies to the following landfilling sites:
1. Every landfilling site that comes into existence on or after August 1, 1998 and that is intended at the time
it comes into existence to have a total waste disposal volume of more than 40,000 cubic metres and to accept
only municipal waste for disposal.
2. Every landfilling site for which an alteration, enlargement or extension is proposed on or after August 1,
1998 that involves an increase in the site's total waste disposal volume, if the site is intended after the alteration,
enlargement or extension to have a total waste disposal volume of more than 40,000 cubic metres and to accept
only municipal waste for disposal.
239
The MOE Guideline, Landfill Standards: A Guideline on the Regulatory And Approval Requirements for New
or Expanding Landfilling Sites, Original Document May 1998, Last Revision Date: June 2010 (the "Landfill Standards
Guideline") further confirms that, for small and existing sites, the existing requirements under the ERA and Regulation
347 remain in effect. This Guideline also provides that: "Additional or more detailed requirements for waste sites and
systems are addressed as appropriate through the Certificate of Approval process." Accordingly, the Tribunal notes that
Guideline confirms that the jurisdictional prerequisites under section 39(2) (d) and (e) of the ERA continue to apply.
240 It has not been argued that the CofA(Waste) fails to comply with the current applicable regulations. The Parties'
submissions did not directly address whether the current closure plan, or other aspects of the Approved Waste Disposal
Site, do not comply with the ERA, or whether section 39(2) (e) applies in the current circumstances. As such, the Parties
have not fully addressed whether the Director has the authority to require an amendment to update the closure plan.
Consequently, the Tribunal is not prepared, at this time, to specify that Cascades can be required to provide technical
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information and analysis to support the amendment proposed by the Director. The Director should first make a separate
determination whether there is authority to impose the proposed amendment under section 39(2). This will also afford
the Director the opportunity to precisely articulate the specific amendments to be required. If the Director concludes
there is authority to require an amendment, he may then review the information required to implement the amendment,
and, if necessary, issue a separate order to Superior and Cascades to provide this information where there is jurisdiction
under the EPA to do so.
241
The Tribunal notes that Superior does not oppose the requirements imposed under Part 2.15, including updates
to the closure plan. The Tribunal encourages Superior, as the person named on the CofA(Waste), to work with the
Director to voluntarily identify and agree on the specific amendments to be implemented to the Site Management Plan
and Site Closure Plan, and to provide any technical information required by the Director to support the imposition of
such amendments.
242 In summary, as the Tribunal has found that Cascades, as a former owner, should not be required to apply to amend
the CofA(Waste). Accordingly, the Tribunal directs the Director to amend the Director's Order removing Cascades from
this obligation under Part 2.15 of the Director's Order. If the Director requires additional information in support of the
amendment to increase the total waste area of the Approved Waste Disposal Site, then the Director should amend the
Director's Order to require Cascades and Superior to provide this information.
Issue #3: Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades:
a. To provide to the Director a written plan detailing the steps necessary, the time required, and the name of a
person licensed by the Professional Engineers Ontario, to repair the Industrial Sewage Works to stop the seepage
from entering Lake Superior and implement the plan as set out in Parts 2.2-2.3 of the Director's Order;
b. To conduct daily visual inspections, collect samples, and provide weekly written reports to the Director on the
results, as set out in Parts 2.4-2.5 of the Director's Order;
c. To retain a consultant to develop a plan to remove the waste sludges from the sewage lagoons regulated by the
Cof A (Sewage Works) and bring the components and operation of the Site's sewage works into full compliance
with this CofA, and to implement the plan as set out in Parts 2.11; 2.12 (a), (b), (d) and (e), and 2.13 of the
Director's Order.
Superior's Submissions:
243 The Tribunal repeats its earlier observation that Superior is not named in Parts 2.2 to 2.5 of the Director's Order,
as these requirements were imposed upon Superior under separate Order. As such, Superior's submissions relate only
to Cascades' responsibilities in this regard.
244 In oral submissions, Superior agreed that the Director's Order should only address issues respecting the structural
integrity of the berm walls, and that any requirement for dredging the Lagoon should be vacated from the Director's
Order, to be dealt with by separate Order in the future, if necessary.
Cascades' Submissions:
245 Cascades indicates that it relies on the evidence given by Mr. Marineau. His evidence is summarized in his Witness
Statement as follows:
34. The lagoon system was built many years ago in order to treat the process water originating at the Facility. Process
water and storm water are sent to the lagoon, where the water flows through ten passes before it goes through a
weir and into Lake Superior. The "treatment" occurs by virtue of the time the process water is retained in the lagoon
before it exits the weir into the Lake. The treatment occurs by virtue of the of the process water travelling through
five aerated passes, during which time biological oxygen demand ("BOD") is removed, and five non-aerated passes
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during which time the total suspended solids in the process water settle out and accumulate on the bottom of the
lagoon as sludge. Eventually, the lagoon becomes full of sludge and the sludge needs to be removed to provide space
for the process water to flow through to the Lake and for new sludge to accumulate.
35. Therefore, the design of the lagoons is such that the process water is intended to flow through the lagoon and
into the Lake after the solids have settled out over the course of several days and forms sludge at the bottom of
the lagoon.
36. The walls of the lagoon, known as the "berm" are constructed of earth and shale, a fme-grained sedimentary
rock. Because of the nature of the construction, the berm has had cracks in it over the years. As well, because of the
nature of its construction, and the absence of a liner for most of its history (the lagoon was originally constructed
without a liner), the berm has not been impervious. Water has been able to move back and forth from the lagoon to
the Lake and vice versa. As a result, there have been visual indications of seepage from the berm over the years. In
order to attempt to reduce the occurrence of seepage while the Facility was operational, PVC liner was installed in
parts of the berm in the late 1990's and 2000's. Cracking in the berm and/or indications of seepage are not necessarily
indicative of imminent collapse of the berm or failure mandating repairs if the Facility is not operational.
37. When the Facility is not operating, there is no process water flowing to the lagoon. Therefore, the only water
entering the lagoon is rainwater and storm water collected onsite. As a result, seepage of rainwater and storm water
through the berm walls and into the Lake directly, without travelling through all ten passes of the lagoon, does
not result in the discharge of a contaminant into the natural environment or an adverse effect resulting from the
discharge or presence of a contaminant. If the water was not seeping through the walls, it would simply travel to the
end of the lagoon and discharge into the Lake in any event. It is only necessary for process water to travel through
the ten passes to provide sufficient time for removal of BOD and for the solids to settle out before the process water
enters the Lake. This is not necessary when the Facility is not operational and the water entering the lagoon is not
process water.
38. Furthermore, the seepage which has been reported here does not relate to the structural integrity of the berm,
particularly in light of the fact that the Facility is not operational. Therefore, the cracks through which water may
be seeping do not have to be repaired in order to reduce the risk of a discharge of a contaminant into the natural
environment or an adverse effect resulting from the discharge or presence of a contaminant.
39. Therefore, it is not necessary or advisable to repair the berm to stop seepage from entering Lake Superior so as
(a) to prevent or reduce the risk of a discharge of a contaminant into the natural environment from the undertaking
or property; or (b) to prevent, decrease or eliminate an adverse effect that may result from (i) the discharge of a
contaminant from the undertaking, or (ii) the presence or discharge of a contaminant in on or under the property.
40. While I agree that the berm should be repaired if the Facility is to become operational, again, in my opinion it
does not need to be done now in order (a) to prevent or reduce the risk of a discharge of a contaminant into the
natural environment from the undertaking or property; or (b) to prevent, decrease or eliminate an adverse effect
that may result from (i) the discharge of a contaminant from the undertaking, or (ii) the presence or discharge of
a contaminant in on or under the property.
41. Because the water and sludge/sediment levels are the same on either side of the berm (on the Lake side and the
lagoon side), there are not acting forces on the berm. Therefore, if the berm fails, it will be a slow, gradual failure
over the course of a long time with the berm sliding into the lagoon. Therefore a spread of sludge into the Lake is
unlikely in the event of a berm failure.
42. And, because the sediment level on the Lake side and the sludge level on the lagoon side are the same, even if
the. berm failed, the sludge would not move into the Lake unless there was a complete slope side failure resulting
in an open channel between the Lake and the lagoon through which the sludge could flow. In my opinion this is
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very unlikely to occur based on the present condition of the berm. While there is always a risk of failure of an
engineered structure, it is my opinion that repairs to the berm do not have to be made now and can wait until the
Facility becomes operational again. Weekly inspections carried out by the Facility operator are sufficient in order
to determine whether the circumstances have changed such that there is a risk of a failure of the berm that would
result in discharge of sludge to the Lake. At present, the height and width of the berm is sufficient to isolate the
sludge from the Lake.
[•••]

47. The sludge does not need to removed from the Lagoon in order (a) to prevent or reduce the risk of a discharge of a
contaminant into the natural environment from the undertaking or property; or (b) to prevent, decrease or eliminate
an adverse effect that may result from (i) the discharge of a contaminant from the undertaking, or (ii) the presence
or discharge of a contaminant in on or under the property. The sludge should be dredged by the owner/operator
prior to the Facility becoming operational again in order to make room for the process water and accumulation
of new sludge.
246

In addition to Mr. Marineau's evidence, Cascades makes the following submissions.

247
Cascades has never disputed that the sludge should not enter the Lake. Cascades submits that the legal issue to
be decided here is whether it is necessary or advisable for Cascades to carry out the requirements in the Order in order
to prevent or reduce the risk of a discharge of a contaminant or to prevent, decrease or eliminate an adverse effect from
the discharge of a contaminant. Cascades submits that the Director has not satisfied this test. In support of this position,
Cascades asserts the following: The Director has adduced no evidence that the sludge will enter the Lake, nor has the
Director tendered any evidence as to the likelihood or risk of the type of berm failure that would cause the sludge to
enter the Lake. At best, the Director's evidence consists of Ms. Hakala's concerns about the stability of the berm based
on cracks that were observed a year ago and a drop in the water level at that same time. However, she admitted she does
not know whether it is stable or not. Mr. Kondrat testified that if there was a catastrophic failure of the berm, the sludge
would go in the Lake but he gave no opinion regarding the likelihood or risk of such an event occurring. Mr. Kondrat
could not say for certain that such an event would harm the Lake. Cascades submits that neither Ms. Hakala nor Mr.
Kondrat are engineers, and neither of them can give an expert opinion with respect to the risk of the sludge entering the
Lake. The MOE has not undertaken any studies in the last year to confirm that the berm is unstable. They have had no
experts examine it. Instead, the evidence is that, the berm has existed in its present condition for decades. Despite the
crack that was observed last summer, the berm is still stable.
248
Cascades submits that it is the only Party that has tendered evidence by anyone with qualifications to assess the
condition of the berm. Cascades has advanced evidence from an expert in berm stability, Mr. Marineau, noting that,
while Mr. Marineau has not conducted a geotechnical evaluation of the berm, he has made observations of it and has
reviewed the MOE's evidence regarding the condition of the berm.
249
Cascades also asserts that the evidence has shown that the concerns held by the MOE in June of 2009 with
respect to whether the berm might imminently fail have not been borne out. Cascades maintains that the actions of the
MOE itself have shown that they no longer believe the berm poses a risk of collapse in the near term. In support of this
position, Cascades asserts the following: Ms. Hakala has testified that she has not inspected the berm since February,
2010. Moreover, enforcement of the Provincial Officer's Order against Superior to fix the berm has been put on hold while
the appeal of this Director's Order takes place, and the Director requested a delay in the Hearing of this matter in order
to issue a new order requiring a study of the berm. Cascades submits these are indicia that the MOE itself has recognized
that there is no threat requiring immediate intervention with respect to the berm. And, lastly, Cascades observes that the
berm has not failed since the observations upon which the MOE's concerns are based, were made in 2009.
250
Cascades emphasizes Mr. Marineau's view that a complete slopeside failure is very unlikely to occur based on
the present condition of the berm and the material of which the berm is constructed. Cascades maintains that, so long
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as the Mill is not operating and the berm is routinely inspected and repaired, the sludge does not need to be removed.
Therefore, Cascades submits that it is not necessary or advisable for the sludge to be removed at the present time in order
to avoid the ha m Section 18 seeks to prevent.
251
Contrary to the Director's argument, Cascades asserts that it is not taking the position that there must be an
imminent risk of berm failure before the MOE should be permitted to turn to Cascades to repair the berm and dredge
the sludge. Cascades submits, however, that section 18 requires that there must be some demonstrable risk that the berm
will fail. Reasonable and probable grounds for the opinion that the work is necessary or advisable to prevent the harm
section 18 seeks to prevent are required. Cascades argues that the fact that failure of the berm is a possibility, as with any
engineered structure, and the fact that a provincial officer has concerns, are simply not enough to reach the section 18
threshold, particularly in light of the fact that the only expert evidence tendered before the Tribunal is to the effect that
the risk is minimal. Cascades maintains that, although the Director has shown that the sludge contains contaminants, the
risk is not related to the sludge being contaminated. The sludge has always been in the Lagoon. Cascades consequently
maintains that the risk is related to the structural integrity of the berm, further asserting that the only expert evidence
tendered indicates that the risk is minimal in light of the non-operation of the Mill.
252
Cascades argues that, provided that the berm will function to separate sludge from the Lake, which it does,
the sludge does not need to be removed at the present time. Cascades notes that Ms. Hakala has testified that there
are two scenarios in which the sludge would need to be removed: (1) if the Lagoon was in operation, for the proper
function of the Lagoon, and (2) if the Lagoon is decommissioned; in which case the sludge would need to be dredged
and disposed of as waste in accordance with the CofA. Cascades further states that Ms. Hakala admitted that neither
scenario is before the Tribunal, and that the sludge in the Lagoon is acceptable temporarily so long as the Lagoon is not
operational and the berm contains it from the Lake. Cascades also states that Ms. Hakala admitted that the MOE's real
concern is with the integrity of the berm. Cascades maintains that Mr. Martineau's evidence demonstrates that the berm
integrity is not a concern at this time, and weekly inspections by the owner are sufficient to ensure that the conditions
do not change, necessitating repairs. Therefore, Cascades submits that the requirements in the Director's Order do not
meet the threshold of being necessary or advisable.
253
Contrary to the argument advanced by the Director, Cascades asserts that this is not an indefinite delay, as
the Site will eventually have to either be made operational or decommissioned. Cascades states that the MOE controls
how long they are willing to wait and see if the Mill starts up again before revoking the CofA and requiring permanent
decommissioning.
Director's Submissions:
254
The Director concedes that so long as the Site remains non-operational, berm repair is required only to the
extent necessary to ensure that the berm does not breach before or during removal of the contaminated sludge from the
Lagoon system. Thus, the Director concedes that there is merit to Cascades' argument that it should not be required
to conduct work on the Lagoon berm that is only necessary in the event that the Mill becomes operational again. The
Director notes, for instance, that repairs to the berm necessary to prevent untreated liquid effluent from leaking through
the berm wall are not necessary unless the Mill becomes operational again, since the Mill is not currently discharging
effluent into the Lagoon system — effectively, the water currently in the Lagoon system is storm water that presents a
low risk to the environment.
255
However, the Director submits that there is substantial evidence that the lagoon berm is not structurally sound,
and that the Parties should be ordered to ensure that the berm is sufficiently structurally sound to ensure that it does
not breach prior to all of the contaminated sludge being removed from the Lagoon system. The Director notes that Mr.
Marineau conceded in his testimony that the sludge should not be allowed to discharge into Thunder Bay Harbour.
256
The Director has summarized the evidence which the Director submits demonstrates that the berm is not
structurally sound:
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a. Carl Taylor gave evidence that in late June 2009 the water level in the lagoon system dropped by about 9
cm over a three day period, which amounts to about 12 litres per second over that period. The water level then
dropped a further 16 cm (to 30 cm below the level of the weir) over the following days.
b. In late June 2009, Carl Taylor found cracks running lengthwise along the top of the berm, at one point three
cracks were in parallel, and the biggest crack was about 15 feet long, one foot deep, and six inches wide.
c. Leon Marineau confirms that the cracks, which were photographed by Sherry Hakala on June 30, 2009
(Exhibit 112), look bigger than cracking he saw on the berm in April, 2009. Mr. Marineau described the cracking
he saw as being roughly 10 cm deep. This suggests that the cracks expanded between April and June 2009.
d. In late June 2009, Mr. Taylor found that a portion of the top of the beim had "slumped" in towards the
lagoon.
e. Ms. Hakala observed voids beneath the liner on the inside of the berm wall, though she could not recall
whether she saw them in June 2009 or when she visited the Site later in the summer to take water and sludge
samples.
f. Although Mr. Marineau gave an opinion that the risk of a slope side failure of the beim is minimal in present
circumstances, he confirmed that
i. He has not done a geotechnical assessment of the berm's stability, a procedure that he says would cost
between $20,000 and $30,000;
ii. He would not sign a report as a professional engineer providing an opinion that the risk of failure is
minimal without first doing a geotechnical assessment;
iii. He cannot explain the cause of the cracking on the top of the beim, though he theorizes that it may
have been caused by the steep sides of the top of the berm being exposed as a result of the water level both
inside the lagoon and in the Lake outside the berm being very low compared to historical levels; and
iv. Mr. Marineau's opinion regarding the stability of the berm is, in part, based on the fact that water levels
inside and outside the lagoon are currently in equilibrium, so there is no excess pressure on the berm from
a high water level inside the berm as there would be if effluent were being discharged into the lagoon. Mr.
Marineau conceded, however, that a significant rain event could raise the water level inside the lagoon
and create pressure on the berm wall.
g. Ms. Hakala and Mr. Marineau both saw tears in the liner on the inside of the berm, though Mr. Marineau
says that the tears were only in the top layer of the liner designed to protect the lower layer from UV light.
h. Exhibit 33, a letter from CFPG to MOE dated April 15, 2005, indicates on the last page of the letter that the
lagoon liner was intended as a short-term solution to the seepage issues it was designed to address and that its
expected lifetime was about 10 years. The liners were installed in 1999 and 2000.
i. Mr. Marineau did concede that he thought weekly inspections of the berm were warranted in order to take
readings from markers to determine whether the berm was moving.
257 The Director argues that, collectively, all of this evidence raises serious concerns regarding the long-term structural
integrity of the berm.
258 The Director submits, therefore, that the Tribunal should confirm the work ordered regarding berm repair, though
in slightly altered form. The Director asserts that both Superior and Cascades should be required to do work designed
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to ensure that the berm is sufficiently stable that it will not breach before the sludge is removed from the Lagoon. The
Director further asserts that Superior alone should be required to do any further work required to bring the berm up to
the standard required should the Mill become operational again.
Findings on Issue #3:
259
Issue #3, as written, includes a summary of the relevant provisions of the Parts of the Director's Order that are
being challenged by Cascades.
260

The relevant provision in Part 2.12 of the Director's Order states:
2.12 By no later than August 5,2009 at 2 p.m., provide to the Director, for his approval, a detailed written plan (the
"Plan") produced by the Consultant and containing the following:
(a) a schedule detailing the steps necessary and time required to remove the waste sludges from the sewage
lagoons regulated by Certificate ofApproval (Industrial Sewage Works) No. 3758-5NTJ43;
(b) a schedule detailing the steps necessary and time required for bringing the components and operation of
the Site's sewage works into full compliance with its Certificate of Approval

(d) the name(s) of the contractor(s) approved and available for the transport of the wastes located at the Site's
sewage works and Bark Storage Area;
(e) the name(s) and location(s) of a disposal site or sites available and approved to receive the waste from the
Site's sewage works and Bark Storage Area;...
261
In his submissions, the Director concedes that the section of Part 2.4 that requires Superior and/or Cascades
to collect samples on a daily and monthly basis are no longer necessary as testing results received after the Director's
Order was issued have demonstrated that the aqueous contents of the Lagoon represent a low risk to the water quality of
Thunder Bay Harbour and Lake Superior if an unregulated discharge were to occur. As the Director adduced undisputed
evidence to support this conclusion, the Tribunal accepts this submission.
262
None -of the Parties disputes that the sludge will need to be removed before the Industrial Sewage Works can
resume operation.
263
Regarding the work required under Part 2.12 and 2.13, the Director agrees that Cascades "ought only to be
ordered to ensure that the berm is adequately structurally sound such that it will not breach until the sludge within the
lagoon system has been dredged and removed."
264
In summary, the work required falls into four categories: remove (dredge) the sludge from the Lagoon, repair
the Lagoon berm wall, prepare and implement a schedule to bring components and operation of the Industrial Sewage
works into full compliance with the CofA(Sewage Works), and conduct daily visual inspection of the berms.
265
In his written submissions, the Director's position is that the provisions of the Director's Order, as against
Cascades should be upheld for all four categories, subject to the refinement respecting the scope of berm wall repair.
Mr. Adamson, on behalf of the Director, acknowledged that, in principle, there would be no obligation to remove the
sludge immediately, provided that the Lagoon berm walls were structurally sound. As a result, the Director argues that
Cascades is required to either repair the berm walls to ensure secure containment of the sludge presently in the Lagoon,
or to remove the sludge, but not both.
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266 Cascades, for reasons detailed in its written submissions, maintains that the Director does not have the jurisdiction
to order Cascades to undertake the actions required by any of these Parts of the Director's Order, and, even if the Director
has such authority, the Director has not established that there is any risk that the berm walls will fail. Cascades submits
that weekly inspections are sufficient to determine whether there is a change in circumstances indicating that there is a
risk of a failure of the berm that could result in discharge of sludge to the Lake. Cascades also maintains that Superior, as
the current owner of the Site and operator of the Industrial Sewage Works to whom the CofA(Sewage Works) is issued,
should be solely responsible for the work required under the Director's Order.
267
Superior's submissions did not disclose a position respecting Cascades' obligation under these Parts of the
Director's Order. As for itself, Superior argues that it cannot pay for further repairs to the berm walls beyond the $100,000
it has already spent. Superior also argues that the MOE should be able to carry out any testing deemed necessary to
satisfy themselves the berm is stable.
268
The Tribunal first turns to the issue of the Director's authority to order the actions required under these Parts
of the Director's Order.
269 Pursuant to section 25 (definition of "waste management system") and section 27, Part V of the EPA clearly applies
to the Industrial Sewage Works. As noted by the Director above, Condition 3 of the CofA(Sewage Works) requires
the owner to handle and dispose of the sludge generated from the works in accordance with Part V of the EPA. Here,
the purpose of the Lagoon berm walls is to contain the waste sludge so it is not deposited in the Lake. An "owner", as
defined in Part V, is clearly required to maintain an waste management system in good repair in order to ensure that its
performance conforms with the provisions of its certificate of approval. Consequently, based on the circumstances of this
case, the Tribunal finds that the actions required under these Parts of the Director's Order are clearly within the scope
of the terms and conditions of the CofA(Sewage Works). For this reason, the Tribunal adopts its analysis and findings
under Issues #7 and #14, to conclude that the Director's jurisdiction respecting compliance with the requirements of the
CofA(Sewage Works) is governed by Part V of the EPA, and not section 18. As noted earlier, Cascades, as a former
owner, can be required to take such action to bring the system into conformity with Part V or the regulations. Therefore,
the issue here is the extent to which the Industrial Sewage Works, in its current condition, is not in conformity with Part
V, and, more particularly, with the CofA(Sewage Works).
270

The Tribunal will address each category of the required work in turn.

271
Regarding the Parts of the Director's Order relating to the requirement to dredge the Lagoon, the Director, as
noted above, has agreed that the sludge does not need to be dredged provided that it is contained by the berm walls. The
Tribunal accepts this submission. It is not disputed that Superior intends to resume operation of the Industrial Sewage
Works at some point in the future.
272 It is not disputed that the sludge contains contaminants. Under the EPA, discharge of these contaminants to the
environment, i.e. to the Lagoon, are allowed only because this discharge is governed the CofA(Sewage Works) issued
under Part V. The evidence indicates that the presence of the sludge in the Sewage Lagoon while the Site is not operational
does not, in and of itself, create a risk of discharge or adverse effect outside the area governed by the CofA(Sewage
Works). Although Mr. Marineau testified that the Lagoon would need to be dredged before the Industrial Sewage works
could again become operational, he also indicated that the sludge could remain in the Lagoon while the Industrial Sewage
Works was inactive. Accordingly, the Tribunal finds that it is clear on the evidence adduced, that the presence of the
sludge in the Lagoon, while the Industrial Sewage Works is not in active operation, is not, in and of itself, contrary to
the provisions of the EPA. Therefore, the Tribunal accepts that the sludge can remain in the Lagoon in accordance with
the provisions of this CofA(Sewage Works), as long as the structural integrity of the berm walls is secure, and sludge is
not leaking through the berm walls into the Lake.
273

This conclusion thus leads to consideration of the requirements under the Director's Order relating to berm repairs.
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274
Mr. Marineau is a professional engineer who was qualified to give expert opinion in the areas of hydrogeology,
waste management (land fill design) and geotechnical study (bearing capacity and slope slide failure analysis). As Vice
President, Environment, for Cascade Inc., he provides technical assistance to Cascades, and as such he is familiar with
the environmental matters in relation to the Site. On behalf of the Director, Mr. Kondrat, a surface water specialist,
testified that the aqueous contents of the lagoon represent low risk to the water quality of the Lake, if an unregulated
discharge was to occur. Ms. Hakala, a Senior Environmental Officer also testified regarding her observations of the berm
walls, as described above in the Director's submissions. However, the Director did not seek to qualify either Ms. Hakala
or Mr. Kondrat to give opinion evidence regarding geotechnical analysis of the berm walls. Consequently, the Tribunal
accepts that Mr. Marineau is the only witness who has the qualifications to provide expert opinion in this regard.
275
Although the Director adduced evidence showing that there are holes in the PVC liner near the surface level of
water in the Lagoon, the Director acknowledges Mr. Marineau's evidence that the tears were only in the top layer of
the liner designed to protect the lower layer from UV light. Hence the evidence remains unclear whether the condition
of the liner is such that sludge can leak through it, although it is not disputed that the liner is aging as it was installed
approximately ten years ago.
276
The Director adduced evidence, primarily by Ms. Hakala, indicating that on June 29, 2009, an employee of
Superior contacted the MOE to advise that water levels in the Lagoon had dropped seven centemetres over the weekend
despite the fact that the level in the Lagoon was below the level at which the weir (the point where the treated water in
the Lagoon discharges to the Lake) would let the water out. The Director also adduced evidence to establish that there
had been a small amount of rain over this period. Ms. Hakala testified that it was her understanding that Superior had
just turned off all process water going into the Lagoon, so she expressed her conclusion that the drop in water must have
been due to a leak in the berm. Mr. Marineau indicated that a seven centemetre drop in the water level is unusual and
could only be explained by massive seepage. He expressed his doubt that the reduction in water level could have been
this sudden. He also points out that seepage does not relate to structural integrity of the berm. However he indicated
that he could not make further comment as he had never observed the static condition of the Lagoon system as opposed
to its operational state.
277 Ms. Hakala also testified that she attended the Site on June 30, 2009 and found that there was a crack in the top
of the Lagoon berm, and the berm was slumping on pass 5, by which she meant that there was a depression under the
liner where there was a void due to an absence of soil.
278
Although Mr. Marineau is an employee of Cascades Inc., the Tribunal finds that he gave his evidence in an
objective and impartial manner. Therefore, unless otherwise stated, the Tribunal accepts his evidence and analysis. Mr.
Marineau agreed that the sludge currently in the Sewage Lagoon was deposited there when Cascades had management
and control of the Site. Regarding his opinions, Mr. Marineau has indicated that cracking in the berm and/or indications
of seepage are not necessarily indicative of imminent collapse of the berm or failure mandating repairs if the Industrial
Sewage Works is not operational. He expressed his opinion that the potential for a slope/slide failure is low. However, he
also indicated that with engineered (man made) structures there is never no risk. He confirmed that his opinion is based
on his knowledge of the history of the Site, and a conservative assumption that there were no acting forces on the berm.
However, in cross-examination, he also acknowledged that he could not say what the safety factor is, and he is not certain
what caused the crack observed in the berm wall. He conceded that the only way to definitely determine the safety factor,
is to conduct an assessment. He explained this would entail drilling to obtain samples, performing geotechnical testing,
then profiling the berm geometry and creating a model to compare safety factors against any potential for slope failure.
He indicated the cost of such assessment would be approximately $30,000, but would give a fair degree of certainty. He
acknowledged that such assessment had not been done, and without it, he could not express his opinion as a professional
engineer that the risk of a slope/slide failure is minimal.

Next- Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Superior Fine Papers Inc. v. Ontario (Director, Ministry of..., 2011 CarswellOnt 3793
2011 CarswellOnt 3793, [2011] O.E.R.T.D. No. 22, 59 C.E.L.R. (3d) 179 ....

...... ........’.....

"""

....... ....

.. .

279
The evidence adduced indicates that, since Ms. Hakala's observations, there have been no further problems
or deterioration noted respecting the berm walls. However, the Tribunal received no evidence to confirm that this is a
reliable predictive indicator regarding the future stability of the berm walls.
280
Based on the evidence adduced in this proceeding, the Tribunal is not prepared to accept Mr. Marineau's
opinion that the risk of failure is minimal. Mr. Marineau was qualified to give opinion evidence based on his professional
expertise as an engineer, and he has testified that he would not affirm his opinion without first conducting a geotechnical
assessment. The Tribunal finds, therefore, that the evidence adduced establishes a sufficient basis on which to conclude
that there is uncertainty regarding the structural integrity of the berm. Even if the risk of berm wall failure is low, this risk
must be weighed in light of the berm's function in containing the contaminant sludge. In reaching this determination,
the Tribunal has also considered Mr. Marineau's evidence as stated in paragraphs 41 and 42 of his Witness Statement:
Because the water and sludge/sediment levels are the same on either side of the berm (on the Lake side and the
lagoon side), there are no acting forces on the berm. Therefore, if the berm fails, it will be a slow, gradual failure
over the course of a long time with the berm sliding into the lagoon. Therefore, a spread of sludge into the Lake
is unlikely in the event of a berm failure.
And, because the sediment level on the Lake side and the sludge level on the lagoon side are the same, even if the
benn failed, the sludge would not move into the Lake unless there was a complete slope side failure resulting in an
open channel between the Lake and the lagoon through which the sludge could flow. In my opinion, this is very
unlikely to occur based on the present condition of the benn.
281
Regarding this evidence, the Tribunal first observes, as noted above, that Mr. Marineau's evidence is that the
risk is low, not that there is no risk at all.
282
Apart from this, the Tribunal also notes that Mr. Marineau's evidence does not address the issue whether the
Industrial Sewage Works is in compliance with the CofA(Sewage Works). It must be emphasized that, under section
27, no person shall use a waste management system except in accordance with the terms and conditions of its certificate
of approval. It is not disputed that the berm walls under the CofA(Waste) continue to be used as a component of this
waste management system to contain the contaminant sludge. While Superior may not be fully operating the Industrial
Sewage Works, it, is nonetheless continuing to use this system, and Cascades, in submitting that the sludge can remain in
the Lagoon, is relying on this use as well. Consequently, the Tribunal finds that a geotechnical assessment is required in
order to determine whether the structural integrity of the berm walls is sufficiently sound so that the Industrial Sewage
Works is in conformity with the CofA(Sewage Works).
283
In considering the scope of the Director's authority under section 44, the Tribunal is mindful of the practical
reality that the Director may require investigation or evaluation respecting a waste disposal site, in order to determine
whether a waste disposal site is in compliance with its Certificate of Approval. This may or may not fall within monitoring
requirements set out in the Certificate of Approval. The Tribunal recognizes that financial and other resources may be
required in order to obtain such information. These should be borne by persons responsible under Part V of the EPA
for the waste disposal site or waste management system. Accordingly, the Tribunal finds that the responsibility of a
former owner, under section 44 of the EPA includes the obligation to obtain such information, where such investigation
or evaluation is necessary, to establish the measures required to ensure that a waste disposal site or waste management
system is in conformity with Part V and the regulations.
284
In light of the above analysis and findings, the Tribunal concludes that the uncertainty respecting the structural
integrity of the benn walls establishes sufficient grounds to question whether the Industrial Sewage Works is in
conformity wi th the CofA(Waste). As such, the Tribunal finds that it is reasonable to require a geotechnical assessment of
the structural integrity of the benn walls, as described by Mr. Marineau. For sake of clarity, structural integrity includes
the structural stability of the benn walls, their capacity to contain the maximum volume of water which can accumulate
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within the Lagoon system, and whether the berm walls in the current environment, provide an impermeable barrier to
the sludge leaking through the walls into the Lake, which will include an evaluation of the condition of the liner and
whether it is currently meeting its original functional specifications. The phrase "in the current environment" is intended
to include, as a relevant factor, an evaluation of the extent to which the existing sludge on the outside of the berm walls
would prevent sludge from leaking through the berm walls.
285
As it is unclear to the Tribunal whether the Provincial Officer's Order against Superior for remediation of
the Lagoon would include the geotechnical assessment, Superior should also be required to do this work under this
Director's Order. The Director's Order should require only the geotechnical assessment and report. Once this assessment
is completed, the Director can issue a further Order for such measures as are deemed necessary by the Director, in light
of the findings and recommendations in the assessment.
286
Finally, the Tribunal has considered the Director's submission that Cascades ought only to be ordered to ensure
that the berm is adequately structurally sound such that it will not breach until the sludge within the Lagoon system has
been dredged and removed, and that any further repairs to the berm should be the sole responsibility of Superior and
should be conducted prior to any future discharge of process wastewater into the Lagoon. The Tribunal has found, under
Issue #1, that it is irrelevant, for purposes of the EPA, to consider whether a remediation measure supports continued
operations. The requirement under section 44 is to take such action as is required to bring the system or the site into
conformity with Part V or the regulations. Accordingly, the Tribunal is not prepared to make a finding, one way or the
other, whether Cascades may, at some time in the future, be responsible for other actions which are required to bring
the system into conformity with Part V of the EPA or the regulations.
287
The Tribunal now turns to the requirement to prepare and implement a schedule to bring components and
operation of the Industrial Sewage works into full compliance with the CofA(Sewage Works).
288
The Tribunal has already found, that a former owner's responsibilities under section 44 include the obligation,
where such investigation or evaluation is necessary, to investigate or evaluate a waste management system, in order to
determine whether it is in compliance with its Certificate of Approval. The above-required geotechnical assessment is an
example of such an obligation. The Tribunal recognizes that a review by a consultant may be of assistance in identifying
whether the current condition of other aspects of the Industrial Sewage Works is in conformity with the CofA(Sewage
Works). Accordingly, the Tribunal upholds the requirement under Part 2.12(b) of the Director's Order as against both
Cascades and Superior, and the requirement under Part 2.13 to implement the plan prepared by the consultant, as
approved by the Director. However, the Tribunal also notes that, based on the evidence adduced at the Hearing and
the Parties' submissions, there does not appear to be any concern that the Industrial Sewage Works does not comply
with the CofA(Sewage Works) other than the issue respecting the structural integrity of Lagoon berm. The Director
acknowledges that there are no water quality issues respecting the water that is discharged to the Lake. The Director also
concedes that the presence of the sludge in the Lagoon is permitted (provided it remains contained by the Lagoon berm).
Furthermore, the Director further does not require that the Lagoon currently be dredged, and Superior agrees it will
need to dredge the Lagoon before it resumes operating the Industrial Sewage Works. Although the Tribunal upholds
the requirement for the consultant review under Part 2.12(b), Cascades and Superior ought not to be required to pursue
any unnecessary work in this regard. For this reason, while the Tribunal is not directing any further amendment to Part
2.12, the Tribunal requests that the Director review the CofA(Waste) to identify the specific terms and conditions, and
supporting technical specifications which the Director wishes the consultant to review. The Director should confirm
these in writing to Cascades and Superior, so this may be provided to the consultant as a term of reference for the scope
of the review.
289
The Tribunal now considers whether Cascades should be responsible for the requirement under Part 2.4 to
conduct daily visual inspections of the Lagoon berms. In his evidence, Mr. Marineau indicated that weekly inspections
were sufficient. As the Director did not call expert evidence to challenge this conclusion, the Tribunal is prepared to
accept that weekly observations are sufficient, and directs the Director to amend Part 2.4 in this regard, but with the
additional proviso that the frequency of the inspections may be increased forthwith upon notice from the Director. This
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latter provision will provide for flexibility should any changes in the condition of the berm walls indicate that more
frequent inspections are necessary. The Tribunal notes that Part 2.4 does not specify a termination date for this on-going
obligation. The Tribunal directs that this obligation should continue until the results of the geotechnical assessment are
filed with the Director. The Director can then review this assessment, and, if it appears that further regular inspections
are required, the Director can issue a further order at that time.
290
Regarding Cascades' responsibility to fulfil the requirement to conduct the visual inspections, the Tribunal
finds that such inspections are for the purpose of ensuring that the Sewage Lagoon remains in conformity with the
CofA(Sewage Works), and, therefore, the Director has the jurisdiction under section 44 of the EPA to impose this
responsibility on Cascades.
291
In light of the above analysis and findings the Tribunal makes the following directions to the Director regarding
Cascades' responsibility for the Parts of the Director's Order relating to the Industrial Sewage Lagoon:
• Part 2.11 (requiring a consultant) can remain in place against both Cascades and Superior, on the assumption
that this consultant is the person who will conduct the geotechnical assessment.
• Part 2.12 (a) (d) and (e) should be vacated.
• Part 2.12 (b) should be vacated and replaced with the requirement to conduct the geotechnical assessment.
• Part 2.4 should be amended to provide for weekly visual inspections of the berm walls, but the frequency of
such inspections may be varied forthwith upon notice from the Director once he has received and reviewed
the geotechnical assessment.
Issue #4: Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades:
a. To make arrangements with the Independent Electricity Service Operator to ensure the supply of electricity to
the Site as set out in Parts 2.6-2.7 of the Director's Order; and
b. To develop and implement a plan to maintain security of the Site as set out in Parts 2.8-2.10 of the Director's
Order.
Issue #5: Whether Cascades ever owned, managed or controlled some or all of the equipment and/or materials that the
Director is of the view require electricity and/or security as set out in Parts 2.6 and 2.7 of the Director's Order.
Issue #6: Whether the Director has jurisdiction to order Cascades to do the work set out in parts 2.6 and 2.7 of the
Director's Order, if Cascades did not own, manage or control some or all of the equipment and/or materials that the
Director is of the view require electricity and/or security as set out in these Parts.
Issue #22: Whether it is fair to order Cascades to do the work set out in Parts 2.6 and 2.7 of the Director's Order, if
Cascades did not own, manage or control some or all of the equipment and/or materials that the Director is of the view
require electricity and/or security as set out in these Parts.
Issue #23: Whether it is fair to order Cascades to do the work set out in Parts 2.12(f) and 2.13 of the Director's Order,
if Cascades did not own, manage or control some or all of the equipment and/or materials which are the subject of
these Parts.
Superior's Submissions:
292
With respect to Parts 2.6 and 2.7 of the Director's Order, Superior maintains that the Independent Electricity
Service Operator ("IESO") will not ensure the power will not be interrupted without a financial guarantee, which Superior
cannot provide at this time.
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293
With respect to Parts 2.8, 2.9 and 2.10 of the Director's Order, Superior argues that it cannot afford to have two
staff on the Site 24 hours a day. Superior currently maintains a minimum of one person on Site 24 hours a day.
Cascades' Submissions:
294 Cascades submits that neither Site security nor electricity is required for any matters which ought to be Cascades'
responsibility. Cascades argues that such requirements are beyond the jurisdiction of the Director to order and, therefore,
ought to be vacated by the Tribunal.
295
Cascades asserts that Site security and electricity are primarily necessary due to the chemicals located on
Site, noting that Mr. Marineau has testified, with no contrary evidence being adduced, that the chemicals on-Site are
materials that were brought on to the Site after Cascades sold it. Cascades emphasizes his evidence that Cascades removed
any hazardous materials it owned prior to selling the Site, other than some partially full paint cans and maintenance
lubricants, and a small bit of fuel in two underground storage tanks, which was long ago used up in the on-Site operations.
296 Cascades submits that it is important to look at the section 18(2) provisions, and examine the meaning of discharge
“from the undertaking or property". Cascades submits that the Tribunal, as confirmed by the Ontario Divisional Court
in Montague v. Ontario (Director, Ministry of the Environment) (2005), 12 C.E.L.R. (3d) 271 (Ont. Div. Ct.), at para.
24, was clear that the undertaking is defined relative to that which causes the risk of discharge. In this regard, Cascades
asserts the following: In this situation, the undertaking or property in question is the hazardous materials, which Superior
is storing at the Mill. The existence of these materials is what may cause the risk of discharge, not the Mill itself. As Mr.
Marineau testified, Cascades never owned, managed or controlled these materials. As such, it is not a former owner or
formerly in management or control of these materials, which are the sole property of Superior. Cascades did not bring
these materials on Site and create the risk. Therefore, Cascades argues that the Director has no jurisdiction under section
18 to order Cascades to supply electricity or security relating to these risks.
297
Cascades also emphasizes the following evidence: Mr. Marineau testified that, but for the presence of these
chemicals, there is no need for in person security on-Site. In his past experience with closed or idled mills, padlocking
gates are sufficient. There are many idled mills with this type of security. Ms. Hakala also testified that security was
needed to protect against the risks of spills or vandalism related to the chemicals. Cascades submits that neither of these
are an issue but for the chemicals, which Cascades asserts are not its responsibility.
298 Cascades similarly argues that, without the chemicals present on-Site, the electricity necessary to visually inspect
the chemicals or have an internal sprinkler system available are not necessary. Cascades notes Mr. Marineau's evidence
that other emergency matters at the Mill related to the Approved Waste Disposal Site, the Bark Pile or the Lagoon,
can use lights on generators. Cascades further notes the evidence that there are no lights in any event at either the Bark
Pile or the Approved Waste Disposal Site, and that a generator could be used to pump Lake water to fight any fires.
Cascades consequently argues that the requirement for a generator on-Site to do so will suffice, noting that the Site is
no different than many other operational or non-operational mills around the province, which Cascades asserts do not
have orders for electricity or site security personnel.
299 Cascades further notes that Ms. Hakala admitted that Superior is presently providing security for the Site, and that
Mr. Sinclair testified as to the names and shift work of these security personnel. Cascades submits that this makes the
Order's requirement for Cascades to do so unnecessary. Finally, Cascades asserts that Ms. Hakala has also admitted that
the chemical inventory has been performed, satisfying that aspect of the Order, and that the chemicals overwintered on
the Site without incident. Cascades consequently argues that there is no need to turn to Cascades to supply Site security
or electricity. Accordingly, Cascades submits that the work ordered is neither necessary nor advisable and, therefore,
jurisdiction to order it does not exist.
Director's Submissions:
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300 The Director submits that the Order should be confirmed as it stands. The Director asserts that there are significant
environmental risks on the Site — in particular, the threat of breach of the berm, the possibility of another fire in the
Bark Pile, and the presence of significant volumes of dangerous chemicals both inside the Mill building and in outdoor
storage tanks. The Director, therefore, submits that it is crucial that Site security be maintained until those risks are
permanently addressed, and that the supply of electricity be maintained in order to ensure the capacity to respond to
fires or spills, and in order to inspect chemical storage areas inside the Mill building where lighting is required.
301 The Director asserts that the need for adequate Site security is given further urgency by Andrew Sinclair’s evidence
that there have been two instances of vandalism since the summer of 2009, one within the last two months of the date of
this Hearing involving the breaking of computer screens in the Mill building.
Findings on Issues #4, #5, #6, #22, and #23:
302

The Director's Order requires that the following work be done with respect to site security and electrical supply:
2.6 No later than August 4, 2009 at 2 p.m., and until the provision of written notification by the District Manager,
make arrangements with the Independent Electricity System Operator to ensure that the supply of electricity to the
Site is not discontinued, altered, interfered with or terminated.
2.7 Provide written confirmation to the Director that the arrangements described in Article 2.2 have been made with
the IESO no later than August 4, 2009 at 3 p.m. [Note: The reference to Part 2.2 is a typographical error. The intent
of 2.7 is to refer to Part 2.6 of the Director's Order.]
2.8 Retain security personnel for the Site satisfactory to the Director prior to 2 p.m. on August 4, 2009.
2.9 Submit a written plan for securing the Site to the Director for his approval prior to 2 p.m. on August 4, 2009.
Amongst other things the plan shall provide for: (1) two security guards on duty 24 hours, seven days a week; (2)
recording of all material observations; and (3) weekly reports to the District Manager on the status and activities
at the Site.
2.10 Implement the plan described in Article 2.9, as approved by the Director, within one (1) day of the Director's
approval.

303
Regarding the requirement for electricity, Mr. Marineau's undisputed evidence is that Cascades removed all
hazardous materials from the Site at the time it sold the Site to Thunder Bay Fine Papers, other than two underground
storage tanks for fuel. He indicated that neither of these tanks requires heating, and furthermore, that the fuel in them, in
all likelihood, has been used. He also expressed the opinion that these tanks did not require Site security as the tanks are
underground. Similarly, his undisputed evidence is that electricity service is not installed at the Bark Pile, the Approved
Waste Disposal Site, or the Industrial Sewage Works, and that a generator could be used for lighting or to pump Lake
water in case of any fires.
304 Cascades does not dispute the Director has jurisdiction to impose responsibilities on Cascades, as a former owner,
under section 18 of the EPA in respect of the Site, provided the grounds under section 18(2) are satisfied. The Tribunal
notes that the Compliance Policy addresses common fact situations where a decision maker may be asked to relieve a
person from responsibility which may otherwise be imposed by a control document. The first, entitled "Innocent previous
persons" states:
Where a statutory decision-maker is authorized under the EPA to issue an order to a previous owner, occupant
or person in charge, management or control of a site, and that person only had a connection with the site before
any contaminating substance became present upon it, and has no other connection to the problem leading to
the contamination or the contamination itself, it is unlikely that the statutory decision-maker has any statutory
authority to issue a control document to such a person. They would not be a relevant previous owner, occupant
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or person in charge, management or control of the site for the purposes of the statute. Even if they were, it would
likely be appropriate for the statutory decision maker to relieve such a person of liability (i.e. not name him/her in
the control document). Including such an entirely innocent and uninvolved person in a control document would
tend to bring the administration of the EPA into disrepute, thereby encouraging the parties and the public to flout
it. This would not serve the purpose of Ministry legislation.
Of course, it is possible to conceive of situations where a person who previously had a connection to the site (for
instance a previous owner) may be subject to a control document, and should not be relieved of liability, i.e. where
he/she has chosen to sell uncontaminated property where an undisclosed hazardous materials storage tank was
buried and subsequent to the sale of the site, the tank ruptured which led to the discharge of a contaminant into the
natural environment. Therefore, every fact of a situation must be examined on its own merit.
305
The Tribunal finds that this aspect of the Compliance Policy applies in this case. On the evidence, there were
no hazardous substances left on-Site when Cascades sold it to Thunder Bay Fine Papers. The Tribunal finds that Mr.
Marineau's assumption that the fuel in the fuel tanks has been used, to be a reasonable assumption. The Tribunal accepts
Cascades' submission that the Director adduced no evidence that Cascades left any other source of contaminants on-Site
where absence of electricity would result in the risk of a discharge of any source of contaminants or to prevent, decrease
or eliminate other adverse effects as set out in section 18(2). Accordingly, the Tribunal directs that Parts 2.6 and 2.7 of
the Director's Order be vacated as against Cascades.
306 Turning to Site security, the Tribunal finds that the above analysis and findings also apply to these requirements.
On the evidence adduced, the need for security relates to the concern regarding vandalism, primarily due either to physical
damage to containers or equipment, or by setting fires, which, in turn, poses a risk of discharge of the hazardous materials
or other adverse effects. However, as noted above, Cascades did not leave these hazardous substances on Site when it
sold the property, and the Tribunal has accepted that it is reasonable to assume that fuel left behind has been used.
Again, the Director adduced no evidence to indicate that there were other security risks that would result in the risk of
a discharge of other contaminants or cause other adverse effects as set out in section 18(2).
307 In light of the above finding, it is unnecessary for the Tribunal to rule on Cascades' submission that padlocking the
Facility will provide sufficient security. Superior has not disputed the requirement for security as set out in the Director's
Order. Superior acknowledges that it currently has reduced the level of this security, but maintains that it has only done
so due to lack of financial resources.
308
The Tribunal has considered whether Cascades may be responsible for provision of electricity and security
respecting the Industrial Sewage Works and the Approved Waste Disposal Site. In this regard, the evidence of Mr.
Marineau is that they do not require electricity for their operation, and that emergency lighting, if required, could
be provided by a generator. The Tribunal received no submissions regarding any requirements in the two CofAs for
electricity or Site security. In any event, Superior, as the current holder of these CofAs should first be required to provide
any security that is required. Furthermore, the evidence indicates that Superior has continued to maintain security (albeit
a reduced level). Therefore, the Tribunal finds that the Director has not established that there is non-conformity with
the two CofAs on this ground.
309
The Tribunal has considered the potential for a fire in the Bark Pile. The evidence indicates that some of the
materials can be used as fuel, and, are, therefore, combustible. Also, the Director has referenced an incident where a fire
occurred at the Bark Pile. However, the Parties agree that the combustible materials are to be removed from the Site and
sold. Accordingly, the evidence does not establish that there will be a risk of fire in the future.
310
Consequently, the Tribunal accepts Cascades' submission that Parts 2.8 to 2.10 should be vacated as against
Cascades.
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Finally, the Tribunal notes that the evidence provided was not extensive. For this reason, the Tribunal observes
that, should evidence of other contaminants or potential adverse effects arise, the Director may further consider Cascades'
responsibilities under the provisions of the EPA and the regulations, as well as the provisions in the Compliance Policy.
Issue #11: Whether there are reasonable and probable grounds under section 18(2) of the EPA to require Cascades to
retain a consultant to develop a plan to monitor the Site as set out in Parts 2.12(f) and 2.13 of the Director's Order?
Issue #12: Whether Cascades ever owned, managed or controlled some or all of the equipment and/or materials which
are the subject of Parts 2.12(f) and 2.13 of the Director's Order?
Issue #13: If Cascades never owned, managed or controlled some or all of the equipment and/or materials which are
the subject of Parts 2.12(f) and 2.13 of the Director's Order, does the Director have jurisdiction to order Cascades to
do the work set out in Parts 2.12(f) and 2.13 of the Order?
Superior's Submissions:
312
Superior did not make written submissions on this issue. Superior did not dispute this aspect of the Director's
Order.
Cascades' Submissions:
313 Cascades notes that Parts 2.12(f) and 2.13 of the Director's Order relate to the development of a plan to monitor,
record and report on the Site, including the Lagoon, the materials and chemicals on-Site, the waste on-Site and all of
the tanks and piping at the Mill, and to implement that plan.
314
Cascades first asserts that there must be reasonable or probable grounds to believe it is necessary or advisable
for Cascades to create and implement such a monitoring and reporting plan in order to prevent or reduce the risk of a
discharge of a contaminant or prevent, decrease or eliminate an adverse effect that may result from a discharge. Cascades
maintains that this Site is no different than the tens or hundreds of other mills around Ontario where former owners are
not being ordered to similarly monitor, record, and report on the operations of current owners. Cascades argues that
this then begs the questions: how is a section 18 order warranted here?
315
Cascades argues that there are no exceptional circumstances in this case that raise the Site to a level where it
becomes necessary or advisable to make such an order, let alone look to a former owner to do this work. Aside from
the hazardous chemicals, which Cascades asserts are not its, Cascades relies on Mr. Marineau's evidence that, the only
necessary monitoring, recording and reporting while the Site is not in operation is the regular groundwater testing,
reporting of non-operation to the MOE, and performance of the weekly berm inspections. Cascades refers to his evidence
that these costs are about $25,000 a year. Cascades maintains that these costs are minimal and well within Superior's
abilities. Furthermore, Cascades argues that it is Superior's contractual obligation and obligation as the owner and holder
of the applicable CofAs to perform the ground water monitoring on this Site. Again, Cascades submits that the Director
has jumped the gun in issuing the Director's Order at all, and, in particular, to Cascades.
316
Cascades states that Mr. Marineau has also testified, and no one has disputed, that some of the materials the
MOE has ordered that Cascades monitor and report on were never owned by Cascades, as noted above in its submissions
in respect of the Site security issue. Therefore, Cascades submits that the Director is completely without jurisdiction to
require Cascades to fund the monitoring, recording and reporting of these matters. Moreover, Cascades relies on Ms.
Hakala's evidence that Superior has completed the inventory of the chemicals. Cascades consequently argues that it is not
necessary or advisable to have Cascades do this work, and, if required at all, ought to be the responsibility of the owner of
the Site, as it is actively in management and control of the Site and has the financial wherewithal to complete these tasks.
Cascades maintains that Superior "crying poor" is an insufficient basis upon which to turn to a former owner to take
responsibility for all the environmental issues at a site as though it was an orphaned site with an imminent environmental
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disaster about to befall it. Cascades further asserts that there has been insufficient evidence advanced to demonstrate
that the MOE should look to a former owner at this point in time, and that this requirement is not necessary to protect
the environment. As such, Cascades submits that Parts 2.12(f) and 2.13 of the Order should be vacated against Cascades.
Director's Submissions:
The Tribunal notes that the Director did not address this matter separately in his written submissions, as some
317
of the required work has been done by Superior, and the Director's submissions regarding monitoring of the Industrial
Sewage Works, and provision of Site security, also relate to these Issues.
318 The Director notes that, even Mr. Marineau was of the view that further monitoring wells are required to confirm
that leachate from the approved site is being sufficiently attenuated before groundwater reaches the lakeshore. In his
evidence he indicated that:
Prior to shallow impacted groundwater discharging to Lake Superior, water quality will likely improve due to
natural attenuation processes; therefore, groundwater impacts to the lake from the site will likely be minimal;
however, additional groundwater monitoring wells need to be establishedfurther down gradient of the clay disposal and
former coal storage areas, near Lake Superior, to confirm this.
[emphasis added]
Findings on Issues #11, #12, and #13:
319

Part 2.12(f) and 2.13 of the Director's Order provide:
2.12 By no later than August 5, 2009 at 2 p.m., provide to the Director, for his approval, a detailed written plan (the
"Plan") produced by the Consultant and containing the following:

(f) a plan for monitoring the Site (including the inspection of the lagoon berm and the identification and labeling
of all waste flammable materials and chemicals on Site, classification and registration of all waste on the Site;
identification of, and physical integrity of all above ground tanks, underground tanks and related piping) and for
recording and reporting such monitoring activities.
2.13 Implement the plan delivered pursuant to Article 2.12, as approved by the Director, within three (3) days of
the date of the Director's approval.
320 Based on the evidence adduced, and the Tribunal's findings in this proceeding, the Tribunal finds that the Director
has established that the following monitoring requirements are required:
• Identification and labeling of all waste flammable materials and chemicals on Site, classification and registration
of all waste on the Site; identification of, and physical integrity of all above ground tanks, underground tanks and
related piping
• Visual inspections of the berm wall in the Industrial Sewage Lagoon; and
• Additional monitoring wells to assess the leachate which may reach the Lake;
321
The Tribunal will deal with each of these in turn. Again, it must be noted that Superior did not dispute Part
2.12(f) or 2.13 of the Director's Order, so the Tribunal's findings are in respect of Cascades' responsibilities. Also, as the
Tribunal did not receive submissions respecting conformity with specific monitoring requirements under the two CofAs,
the Tribunal has not addressed this aspect of monitoring in this Tribunal Order.
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322 Regarding the identification of materials and physical integrity of tanks, the Tribunal first notes that the Parties
agree that Superior has completed the inventory of the chemicals. It is clear that the Director has the authority, under
section 18(1) #5 and #6 to require such monitoring, and it was not disputed that these requirements are necessary or
advisable so as to prevent or reduce the risk of a discharge of a contaminant into the natural environment from the
undertaking or property. However, the Tribunal has already applied the Compliance Policy in finding that Cascades
should not be required to provide electricity services because it removed all hazardous chemicals when it sold the Site. The
Tribunal finds the same analysis applies in respect of monitoring respecting these hazardous chemicals. As the need to
monitor the physical integrity of the tanks and related piping relates to the risk of discharge of the presence of hazardous
chemicals, or the discharge or fuel and/or the potential of fire within these physical structures, the same analysis also
applies. Cascades should not be required to conduct any monitoring activities for any substances brought on Site after
Cascades sold it.
323
The evidence is not entirely clear that the chemicals that Cascades removed from the Site also include waste
flammable materials. However, the evidence did not confirm that there were waste flammable materials on Site (other
than the Bark Pile, which has already been addressed). As such, the Tribunal finds that the Director has not established
grounds to impose this monitoring requirement on Cascades at this time. Should the Director determine that there are
flammable wastes presently on the Site, which were left there by Cascades (excluding waste governed by the two CofAs),
the matter can he addressed at that time.
324
In his submissions respecting the Approved Waste Disposal Site (under Issue #14), the Director noted that Mr.
Marineau acknowledged "that additional groundwater monitoring wells are required to confirm that leachate from the
approved site is being sufficiently attenuated before groundwater reaches the lakeshore." The Director then references
Exhibit 62, which is a report by True Grit Consulting Limited ("True Grit"), dated December 19, 2007. The Executive
Summary in this report indicates that True Grit was retained by Cascades Inc. to complete an evaluation of groundwater
quality for monitoring events conducted at the Site in 2007. Section 3 of this report confirms that the groundwater well
network on the Site monitors three areas. Figure 1 in this report, entitled Location Plan, confirms the location of these
three areas. They are the clay waste disposal area (which is the Approved Waste Disposal Site), a former coal storage
area (a small area located adjacent to clay waste disposal area), and the Bark Pile. On page 2 of the Executive Summary,
the report states:
Based on historical and current results, leachate impacts to groundwater are apparent directly downgradient of
the clay waste disposal, former coal storage, and bark storage/transfer .areas. The impacts generally appear to
be limited to the shallow groundwater. Based on the lower concentrations of indicator parameters measured in
the deeper groundwater, the semi-confining silty clay layer between the shallow and deeper groundwater across
the site appears to be protecting the deeper groundwater from significant impact associated with the surface land
use. Prior to shallow impacted groundwater discharging to Lake Superior, water quality will likely improve due
to natural attenuation processes; therefore, groundwater impacts to the Lake from the site will likely be minimal;
however, additional groundwater monitoring wells need to be established further downgradient of the clay disposal
and former coal storage areas, near Lake Superior, to confirm this.
325
Therefore, it appears that these leachate monitoring wells are required for some areas that are not currently
governed by the two CofAs. Accordingly, the Tribunal finds that the Director has authority to require both Superior
and Cascades to implement the recommendation for the additional monitoring wells (a recommendation which was not
disputed by Cascades or Superior) pursuant to sections 18(1) #5, and 18(2).
326
Respecting the Industrial Sewage Works, the Tribunal, under Issue #3, has already addressed the issue of the
requirement for visual inspections as required in Part 2.3 of the Director's Order.
327
In conclusion, the Tribunal finds that, as against Cascades, Part 2.12 (f) should be amended to require only the
recommended implementation of the groundwater monitoring wells.
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Issue #18: Whether the requirement under Part 2.15 of the Director's Order for Financial Assurance in the amount
of $5,000,000, or the revised amount, is an accurate assessment of the amount of financial assurance required for the
work required by the Director's Order.
Issue #19: If not, what is the appropriate sum of financial assurance required for each component of the work required
by the Director's Order?
Superior's Submissions:
328 As noted in Superior's submissions under Issue #2, Superior argues that it should not be required to perform the
work relating to the Bark Pile since Cascades has acknowledged that it is responsible for doing this work.
329
Superior maintains that it does not have the financial resources to provide $5,000,000 in financial assurance to
the MOE. Superior asserts that, when it has had funds, it has done what it could to carry out compliance with the Order,
citing, for example, the expenditure of $100,000 on the partial berm repair. Superior asserts that it was thereafter without
further funds to keep the hydro bill current.
330
Superior notes that it has been argued that it could sell the assets to pay for the repairs. Superior asserts
that it cannot sell the assets without the written permission of the current mortgage holder as per the testimony of
Andrew Sinclair. Alternatively, even if the mortgage holder did give permission, Superior asserts that there would still
be insufficient funds to carry out the work. In support of this postion, Superior asserts the following: The current value
of the registered mortgage is $1,964,144.16 as per the testimony of Andrew Sinclair. The current value of the metal in the
facility, as per the testimony of Mr. Marineau and a quote from a contractor (Exhibit 129) is $3,500,000. The Director
was looking for $5,000,000 in financial assurance — at that amount, the sale of the assets would be just under $3.5
million dollars less than what is needed. Even under the Director's new scheme of financial assurance requirements of
$2,715,240, there would still be a shortfall ofjust under $1.2 million.
Cascades' Submissions:
331
Cascades observes that the Director's Order requires Cascades to provide Financial Assurance for every action
required under the Director's Order. However, Cascades points to the Director's acknowledgment that Cascades should
not be required to undertake actions which make the Industrial Sewage Works operational, other than the work necessary
to ensure the structural integrity of the berm walls. Cascades further notes that, in respect of the Approved Waste
Disposal Site, the Director acknowledges that Cascades should only be required to provide Financial Assurance in
respect of closure costs for the landfill.
332
In the first instance, Cascades disputes the Financial Assurance requirement on the basis that the requirements
of the Order are either not necessary or advisable, nor within the jurisdiction of the MOE for other reasons, or are an
inappropriate exercise in discretion.
333
With respect to amount, Cascades relies on Mr. Marineau's evidence that, for the work Cascades submits is its
responsibility, namely the Bark Pile, the least cost option, namely moving the Bark Pile, would be about $250,000, and
that even the cost of capping in situ would be only approximately $500,000. Cascades states that Ms. Hakala admitted
that the Financial Assurance Guideline demonstrates that the least cost option to protect the environment is acceptable
as an amount of Financial Assurance, and that, even if a more expensive option is chosen, Financial Assurance can be
of the lower amount.
334
Cascades emphasizes that Mr. Marineau testified that $5 million is not an accurate estimation of the least cost
option for the rest of the requirements of the Director's Order — that is, if the least cost option were pursued for each of
the undertakings, the environmental liabilities on the site would be significantly less than $5,000,000. Cascades asserts,
for example, that the Director has based his assurance on the scenario of the sewage works being dredged. However
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Cascades maintains that, if the Site is not operational and is not being decommissioned, then the Lagoon does not
need to be dredged. Cascades submits that, while dredging the Lagoon may be in the interests of the current owner,
it is not appropriate for an order against a former owner who has no interest in operating the Site. Cascades further
submits that it is also not necessary in order to protect the environment. Cascades maintains that the MOE should turn
to the assets of Superior before requiring this Financial Assurance of Cascades. Otherwise, Cascades is being required to
financially backstop the operations of Superior, which is neither necessary nor advisable in order to prevent a discharge
of a contaminant in or an adverse effect from a contaminant on the environment.
335 Cascades also argues that, ordering Cascades to take on the financial risk for a Site over which it has no control,
places Cascades at the mercy of Superior. Cascades maintains that such a situation creates incentives for Superior to
potentially not act in the best interests of the environment, as it is left with complete control of the Mill and its operations,
but with no legal or monetary responsibility regarding its environmental issues. Cascades asserts that this is not advisable
in order to effectively protect the environment and, in fact, may have the exact opposite effect.
Director's Submissions:
336 The Director submits that Cascades should only be ordered to post Financial Assurance adequate to ensure (i) that
the CofA(Waste) is amended, as ordered, and (ii) to ensure proper closure of the Approved Waste Disposal Site. Any
further Financial Assurance that might be required above and beyond those amounts for an operational waste disposal
site should be the sole responsibility of Superior and should be posted prior to the Mill returning to operational status.
337
The Director asserts that, based on the evidence at the Hearing, the $5,000,000 estimate for the total amount
of Financial Assurance required for the work ordered can now be more precisely estimated. The Director submits that
Cascades and Superior should be jointly and severally liable to post at least a total of $2,715,240 in Financial Assurance,
broken down as follows:
a. Moving the contents of the Bark Pile to the approved site: $5 per cubic metre x 114,698 cubic metres of
waste = $573,490
(The $5 cost per cubic metre is from Mr. Marineau’s estimate in Exhibit 146, which he confirmed in his oral
testimony to still be roughly accurate; the estimate of 114,698 cubic metres of waste is from Exhibit 132 at
section 2.2.3 on p. 4 of True Grit's Bark Pile Closure Plan.)
b. Financial assurance for closure of the approved landfill: $871,750
(Source: Mr. Marineau's estimate in Exhibit 146 of the cost of closure and post-closure monitoring at $7.5 per
square metre, for a site that covers 8.29 hectares, plus $250,000 for construction of an embankment.)
c. The cost of dredging the lagoon system; Sacchetti Construction's estimate, in Exhibit 110, which did not
include dredging of passes 1 to 5 of the lagoon system, was $1,250,000. Given the evidence of Ms. Hakala that
passes 1 and 2 of the lagoon system were even more full of sludge than pass 5 — she testified that there were
shoals of sludge in portions of those passes where the sludge was above the water level — Sacchetti's estimate is
likely to underestimate the cost of dredging. Mr. Marineau’s testimony was that his own estimate of the cost of
dredging, done in 2004, was roughly $1,000,000, an estimate which again did not include dredging passes 1 to 5.
d. Financial assurance for proper geotechnical testing of the lagoon berm in order to ensure that it will not
breach until the sludge is dredged: $20,000. In is testimony, Leon Marineau estimated the cost of proper
geotechnical testing of the berm at $20,000 to $30,000, so $20,000 would be conservative estimate.
Should Superior return to operational status, Superior should be required, solely, to post adequate financial
assurance for the following work:
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a. Financial assurance to ensure that the lagoon berm is repaired in a manner that renders it adequate to
serve its function in the industrial sewage works: $148,500. This amount represents the cost of having Sacchetti
Construction complete the repairs it commenced in 2009. Sacchetti gave a quote of $248,000 (Exhibit 114)
for the full repairs, but only did $100,000 worth of the work, leaving roughly $148,500 worth of work to be
completed. This estimate is conservative, as it assumes that Sacchetti Construction's plan to repair the berm
is adequate. Andrew Sinclair admitted that Paolo Sacchetti, the project manager in charge of the repairs, is
not an engineer and that he did not do any testing of the berm's structural integrity before implementing the
repair plan.
b. Any financial assurance above and beyond that required for closure and postclosure monitoring for the
approved waste disposal site to if it is to be used as an operational site. Superior has not provided a financial
assurance evaluation report, so the precise amount required is not known at this time, but Superior can provide
the report and required financial assurance at a future date prior to recommencing operations.
338

The Director asserts that the above estimates are conservative in that, for instance, they do not include:
a. the cost of submitting an application for amendments to the CofA(Waste) for the Approved Waste Disposal Site;
b. Financial assurance to maintain the supply of electricity, which Andrew Sinclair testified was costing $8,250 per
week; or
c. Financial assurance for Site security.

Findings on Issues #18 and #19:
339

Part 2.16 of the Director's Order provides:
By no later than August 14, 2009, provide financial assurance for the performance of the work specified in this
Order, in the amount of $5,000,000.00 to the Crown in right of Ontario in the form of cash or an irrevocable letter
of credit that conforms with Ministry Guidelines F-15.

340
As noted earlier in this Tribunal Order, "Financial Assurance" refers to the requirement for financial assurance
under Part XII of the EPA.
341 As noted in the Director's submissions, the Director maintains that the amount of the Financial Assurance should
be set by the Director's Order. However, the Director has now revised this amount, and has further particularized the
work for which Financial Assurance is required.
342
Based on his submission, the Director requires that Cascades and Superior be jointly and severally responsible
to provide Financial Assurance for the following:
1. Removal of the Bark Pile waste and site restoration;
2. Amendment of the CofA(Waste);
3. Closure of the Approved Waste Disposal Site;
4. Dredging the Lagoon and conducting the compliance review of the Industrial Sewage Works; and
5. Geotechnical assessment of the lagoon berm and monitoring.
343
The Director requires Superior alone to provide Financial Assurance, for all other actions required under the
Director's Order. Specifically this includes:
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• Further repair of the berm wall to ensure the operation of the industrial sewage lagoon is functional; and
• Operation of the Site (other than closure and post closure monitoring)
344 In oral submissions, the Director agreed that Cascades and Superior are not required to duplicate the posting of
this Financial Assurance for which they are jointly responsible, but that it is their obligation to decide between themselves
how this responsibility will be shared between them, failing which one or the other must proceed to do so.
345

These submissions raise four questions:
1. What is the scope of the Director's authority to impose Financial Assurance requirements on Superior and
Cascades, particularly in respect of matters governed by the existing CofAs issued under Part V of the EPA1
2. Apart from the Tribunal's exercise of discretion based on fairness, should Superior be relieved of the obligation
to provide Financial Assurance on the basis that it will cause adverse effects on Superior or other economic
consequences?
3. Where the authority to require Financial Assurance is discretionary, should Cascades or Superior be required
to provide it?
4. If Financial Assurance is required, should the amount of Financial Assurance be fixed in the Director's Order
without first following the requirement under the Financial Assurance Guideline that a proposal be submitted for
review by the Business and Fiscal Planning Branch, and the Environmental Assessment and Approvals Branch?

346

The Tribunal will address each of these questions in turn.

347 Regarding the first question, the Tribunal notes that the CoA (Sewage Works) was initially issued in 1997, and the
CofA(Waste), in 1984. Based on the evidence adduced, it appears that no financial security or assurance was required by
the Director for the Industrial Sewage Works prior to the issuance of the Director's Order. Based on the information in
Part 1.21 of the Director's Order, it appears that Financial Assurance was not requested for the Approved Waste Disposal
Site until an amendment to the CofA(Waste) was issued on May 13, 2008 to Thunder Bay Fine Papers. This amendment
required that a Financial Assurance evaluation report be submitted by July 21, 2008. The Director's Order confirms that
this report was never filed. The Tribunal received no evidence to explain why the MOE approved the transfer of the
CofA(Waste) to Superior without first requiring the filing of the Financial Assurance report and obtaining the necessary
Financial Assurance. Similarly, the evidence adduced does not indicate that Financial Assurance was earlier required
from Cascades respecting either the Industrial Sewage Works or the Approved Waste Disposal Site.
348

The Tribunal has considered the following provisions. Section 35 of the EPA states:
Condition precedent to issue of certificate
35. No certificate of approval shall be issued to an applicant other than a municipality unless the applicant has,
(a) deposited a sum of money;
(b) furnished a surety bond; or
(c) furnished personal sureties,
in such amount and upon such conditions as the regulations prescribe to assure satisfactory maintenance of the waste
management system or the waste disposal site or the removal of waste from the site if the Director considers such
removal necessary.
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[emphasis added]
349
This provision has been in the EPA since it was first passed into legislation. However, Regulation 232/98
respecting Landfilling Sites is the only regulation that has been passed in respect of section 35. The Director acknowledges
that Regulation 232/98 does not apply to the Approved Waste Disposal Site. Consequently, there are no regulations
prescribing the amounts or conditions that may be ordered under section 35 in respect of the Industrial Sewage Works or
the Approved Waste Disposal Site. Accordingly, there is no jurisdiction under section 35 to order that financial security
be posted in respect of the two CofAs.
350
Consequently, the only other provisions governing financial assurance are found in Part XII of the EPA. The
relevant sections from this Part provide:
Definitions, Part XU
131. In this Part,
"approval" means program approval, certificate of approval, provisional certificate of approval or renewable energy
approval, and includes a permit or approval issued by a Director under the Ontario Water Resources Act, but does
not include an approval under Part X of this Act; ("autorisation")...
"order" means an order by the Director under this Act, and includes an order, notice, direction, requirement or
report made by a Director under the Ontario Water Resources Act, but does not include an order under section 136
(order for performance of environmental measures) of this Act; ("arrete")...
"works" means an activity, facility, thing, undertaking or site in respect of which an approval or order is issued,
("travaux")
Financial assurance
Approval or order
132. (1) The Director may include in an approval or order in respect of a works a requirement that the person to
whom the approval is issued or the order is directed provide financial assurance to the Crown in right of Ontario
for any one or more of,
(a) the performance of any action specified in the approval or order;
(b) the provision of temporary or permanent alternate water supplies to replace those that the Director has
reasonable and probable grounds to believe are or are likely to be contaminated or otherwise interfered with
by the works to which the approval or order is related; and
(c) measures appropriate to prevent adverse effects upon and following the cessation or closing of the works.
351
Both the definitions of "approval" and "order" under section 131, and sections 132(l)(a) and (c) have been in
force as they currently read since at least 1990.
352 As the Director has, in Part 2.15(d) of the Director's Order, required a Financial Assurance evaluation report in
respect of the CofA(Waste), it appears that the Director has required Financial Assurance for the action/requirements
under 132(l)(a) (b) and (c) in respect of all aspects of the Approved Waste Disposal Site.
353 Respecting the Industrial Sewage Works Parts 2.12 and 2.13 of the Director's Order requires Superior to prepare
and subsequently implement:
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• a schedule detailing the steps necessary and time required to remove the waste sludges from the sewage Lagoon;
• a schedule detailing the steps necessary and time required for bringing the components and operation of the Site's
sewage works into full compliance with its Certificate of Approval; and
• a plan for monitoring the Industrial Sewage Works (including the inspection of the Lagoon berm)
354
The Director's Order does not contain a general requirement for provision of a Financial Assurance evaluation
report in respect of the CofA(Sewage Works). As such the Director's Order, under Part 2.12 and 2.13 requires Financial
Assurance only in respect of the specific actions referenced above.
355 Regarding section 132, it is clear that "approval" includes a Certificate of Approval, and, therefore, the Director
has the authority to include a requirement for Financial Assurance for actions specified in a Certificate of Approval as
it may be amended from time to time. However, it is important to note that, under section 132, the Director may require
Financial Assurance only from "the person to whom the approval is issued or the order is directed ..." Part XII contains
no provisions to authorize the Director to include, in an approval, a requirement that any other persons also be required
to provide Financial Assurance. Similarly, with respect to orders, the requirement for Financial Assurance applies only
to persons to whom the order is issued. It is also important to note that the requirement for Financial Assurance becomes
effective only as of the date of issuance of the order, or the Certificate of Approval or amendment thereto. This is because
the requirement for Financial Assurance relates only to the performance of any action specified in the approval or order.
Consequently, the Director has no jurisdiction to retroactively impose a requirement for Financial Assurance on an
individual who is no longer named in an order or on a Certificate of Approval.
356
In light of the above analysis, the Tribunal concludes that the Director has no authority to order Cascades to
provide Financial Assurance in respect of the Industrial Sewage Works or the Approved Waste Disposal Site, on the
basis that Cascades formerly held the two CofAs. As noted earlier in this Tribunal Order, the Director has the authority
to issue an order to Cascades to take the actions necessary to bring the system or the site into conformity with Part V or
the regulations. A requirement for Financial Assurance can be included in any order issued to Cascades in this regard.
Cascades' obligation in this regard is addressed below.
357
As Superior is the person to whom both CofA's are issued the Director has clear authority under section 132 to
impose a requirement against Superior for Financial Assurance in respect of these two CofA's.
358
There are no provisions under the EPA or the regulations which make Financial Assurance mandatory for any
of the requirements in the Director's Order. Section 132 of the EPA is the governing section, under which the Director's
authority to require Financial Assurance is discretionary. The Tribunal notes that the Financial Assurance Guideline
includes provisions to inform the exercise of this discretion. Section 4, together with Appendix F of this Guideline,
indicate that Financial Assurance is usually required in respect of approvals of under Part V of the EPA. Section 4.1
states:
4.1 ...
Orders, approvals and other activities for which Financial Assurance is usually required in every case are detailed
in Section4.3.
.
Orders, approvals and other activities for which Financial Assurance is usually required where certain situations or
conditions apply are detailed in Section 4.4.
359

Section 4.3 includes approvals under Part V of the EPA.

360
Section 4.4 of the Guideline addresses facilities referenced in this section which also includes approvals under
Part V of the EPA. Section 4.4 states:
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4.4 Financial Assurance should be required for facilities listed in Sections 4.4.1 to 4.4.5 if any of the following
situations apply, which should be specified in the order or approval file as reason(s), including:
a) Where a required action, process or task could result in adverse effects, such as increased health or
environmental risks, contamination of or interference with the operation and use of municipal or private wells,
or hazards to public health and safety.
b) When the operation or waste residuals of a facility are judged to be high risk in that the release of a
contaminant could cause health, environmental or property damage, including contamination of the operation
or interference with the operation and use of a municipal or private well.
c) When a Ministry of the Environment official determines that a facility or operation will require future
decommissioning, rehabilitation, site rededication or environmental clean-up measures and includes these
requirements as conditions in an order or approval.
d) When future long-tenn or perpetual management or monitoring of an existing or potential pollution or
contamination problem is required by an order or approval.
e) When there is reason to expect that the regulated party might become insolvent in the future and be unable
to complete or comply with the terms and conditions of an order or approval.
f) When a regulated party or person has been convicted of violations involving pollution discharges or emissions
for specific or related problems addressed in an order or approval.
g) When the regulated party has missed a deadline in any previous orders or approvals.
h) When the regulated party has received an extension to a compliance date in an order or approval.
361
Applying the above provisions to the actions required under the Director's Order, the Tribunal finds that the
Guideline indicates that Financial Assurance would usually be required for each of these requirements.
362
Turning to the second question, the Tribunal has already addressed, under Issue #2, Superior's submission
that it should be relieved of its obligations to provide Financial Assurance because it would be unfair to impose this
requirement in light of Superior's assertions regarding its financial difficulties. Although it may be a fine distinction,
the Tribunal accepts that Superior can advance a separate argument under Section 7.2.4 of the Financial Assurance
Guideline, that any other adverse effects on Superior and other economic consequences of imposing a requirement for
financial assurance may be considered.
363
The relevant provisions (sections 3, 4, 5, and 7) of Guideline F-14 provide that a regulated party who claims
undue hardship, adverse financial effects, or economic consequences, such as plant closure, must request an assessment
and provide detailed relevant information including, financial records together with financial performance data for the
industry in which the regulated party operates, as well as cost-effectiveness and benefit-cost analyses.
364

Section 8 provides:
8.0 Provision of Relevant Information
8.1 Responsibility of Regulated Parties
Regulated parties who request economic analyses are expected to provide such financial and other types of
information to Ministry personnel or its consultants, as needed, to carry out the analyses.
8.2 Failure to Provide Requisite Information
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Failure to provide the required information by regulated parties who request financial assessment shall be
interpreted to mean that the regulatory requirements have no significant adverse effects on the regulated party in
question.
365 Superior has asserted throughout this proceeding that it is attempting to resurrect the Facility as a viable economic
activity, not just for itself, but for the Thunder Bay community at large. Although a laudable goal, this does not allow
Superior to defer its obligations under the EPA. Environmental responsibilities under the EPA are one aspect of the
operating of the Facility and maintaining the Site, and, as such, it was incumbent on Superior to include the costs of such
responsibilities in its business and financing plans. In its Order dated November 23,2009 [2009 CarswellOnt 7564 (Ont.
Environmental Review Trib.)], the Tribunal identified the opportunity afforded Superior under the above Guidelines
and granted Superior a stay of its obligation to provide Financial Assurance, to allow Superior to prepare and file
a financial assurance evaluation report. At the Hearing, Superior conceded that it had not done so. Accordingly, the
Tribunal can only apply section 8.2 of the F-14 Guideline to conclude that Superior has not established, at this time,
that the requirement for Financial Assurance will cause Superior significant adverse effects. Accordingly, the Tribunal
does not accept Superior's submission that its obligation to provide Financial Assurance under the Director's Order or
the CofA(Waste), should be deferred on this ground.
366
The Tribunal now turns to the third question. The Tribunal will first address Cascades' obligation to provide
Financial Assurance each of the five above-described requirements.
367
Regarding the amendment of the CofA(Waste), as stated above, the Tribunal has found that the Director has
no jurisdiction to retroactively impose a requirement for Financial Assurance on Cascades on the basis that Cascades
formerly held the CofA(Waste). It is acknowledged that there is no current requirement for closure of the Approved
Waste Disposal Site. Consequently, the Tribunal does not accept the Director's submission that Cascades can, at the
present time, be required to provide Financial Assurance for these requirements, as there is no order against Cascades
to do so. The Tribunal has found, under Issue 14, that Cascades' only obligation is to provide such information as the
Director may require to amend the CofA(Waste) to increase the total approved area where waste may be deposited.
Consequently, this is the only action for which Financial Assurance may be required at this time in respect of the
Approved Waste Disposal Site.
368 Regarding the Bark Pile, Cascades is ordered to implement removal of the Bark Pile waste and restore the Site in
that vicinity. Consequently, there is authority to require Financial Assurance, in respect of this aspect of the Director's
Order.
369 Cascades is not, at this point in time, ordered to dredge the Lagoon. Consequently there is no authority to require
Financial Assurance for this requirement. Cascades is, however, ordered to conduct the geotechnical assessment and
monitor the Lagoon berm until this assessment has been completed. Cascades is also required to retain a consultant
to prepare a plan which identifies whether there are any measures required to bring the Industrial Sewage Works into
conformity with the CofA(Waste) and to implement the plan as approved by the Director. Consequently, there is
authority to require Financial Assurance for these requirements.
370
The Tribunal notes that, in exercising the discretion to require Financial Assurance, the Financial Assurance
Guideline indicates that it would usually be required, not that it must be required. Therefore, the Tribunal finds that it
is still necessary to exercise its discretion in deciding whether to require Financial Assurance, based on a consideration
of the relevant circumstances in this case. In this regard, the Tribunal has considered the following.
371 The req uirement for the geotechnical assessment of the berm walls is an immediate short term requirement. In this
regard, the Tribunal observes that the MOE's process to evaluate Financial Assurance (described below) is somewhat
extensive and complex. Accordingly, the Tribunal has considered that there is some practical benefit in having a person
directly proceed with the work which is immediately required, rather than incurring delay and expense in first pursuing
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this evaluation process. However, this must be considered in conjunction with an evaluation whether the person will
voluntarily proceed with the work, and has the financial capacity to ensure it is completed.
372 The requirement for on-going visual inspections is currently being met by Superior, and again, as ordered by the
Tribunal, is short term, as the need for this requirement will be reviewed once the geotechnical assessment is completed.
Regarding the compliance review by the consultant, the Tribunal has earlier observed that, other than the geotechnical
assessement, this requirement may not be extensive. This requirement is also an immediate short term requirement.
Regarding the requirement to provide the necessary information to amend the CofA(Waste) to increase the approved
area, there was no indication that extensive work would be required, or expense incurred, to produce this information. In
contrast, the cost estimates for the remediation of the Bark Pile indicate that this is a significant undertaking. However,
Cascades has acknowledged its sole legal liability, under the Environmental Indemnity, to complete this work, and the
Parties have reached an agreement on the remediation alternative to be implemented.
373
The evidence adduced at the Hearing indicates that Cascades had made efforts to satisfy this requirement of
the Director's Order. There is no suggestion that Cascades could not provide the necessary funds to cover the estimated
costs associated with all the above requirements. The Tribunal notes that Cascades has voluntarily complied with the
provisions of the Director's Order which were not stayed. The Director has agreed that Cascades Inc. can be removed
as a named person in the Director's Order, accepting that Cascades Inc. will perform the required work if Cascades (i.e.
Cascade Fine Papers Group) does not.
374 Taking all the above circumstances and considerations into account, the Tribunal is satisfied that it is unnecessary,
at this time, to impose a requirement for Financial Assurance on Cascades for these requirements.
375

The Tribunal now considers Superior's responsibilities in respect of the Director's Order.

376
Superior has argued that it should not be required to perform the action required in relation to the Bark Pile,
which includes the provision of Financial Assurance. The Tribunal has found that Superior should be required, under the
Director's Order to do the work related to remediation of the Bark Pile. However, the basis for this finding is to ensure
that the Director can exercise his jurisdiction vis-a-vis Superior, as the current owner, to step in and cause the work to be
done if neither Cascades nor Superior complete this work. As noted earlier, Cascades has acknowledged that it is legally
liable, under the Environmental Indemnity, to complete this work, so Cascades does not assert that Superior is required
to implement or fund the Bark Pile remediation. The Tribunal has considered this acknowledgement, as well as the
Parties' agreement respecting the measures to be implemented to remediate the Bark Pile. In light of these circumstances,
it appears unlikely that Superior will be called upon to fund the implementation of the Bark Pile remediation. Therefore,
the Tribunal concludes that Superior should not be called upon to provide Financial Assurance for this requirement
at this time.
377 Although the cost of the geotechnical assessment of the berm walls is estimated at $20,000, Superior asserted it only
had funding to contribute $5,000 to this cost. The Tribunal has not required that Cascades provide Financial Assurance
for this work, in major part, because the evidence indicates that Cascades, or Cascades Inc., will fulfil this requirement.
In light of Superior's position regarding funding, it does not appear that Superior can similarly be relied upon to ensure
this work is completed. The Tribunal has also considered that this work is necessary so that the Superior can operate
the Industrial Sewage Works in the future. For these reasons, the Tribunal is not prepared to relieve Superior of the
obligation to provide Financial Assurance for the geotechnical assessment. The Tribunal has made this determination
in full recognition that the need for this Financial Assurance may be obviated if Cascades fulfils its responsibility to
complete this work if Superior does not do so.
378
Superior does not dispute the Director's jurisdiction to require Financial Assurance for the other work required
under the Director's Order. Superior asserts only that the Director should not exercise his discretion to require Superior
to provide Financial Assurance because Superior does not have financial means to provide it. Because the Tribunal
has not accepted Superior's submissions in this regard, and because Superior is the person who holds both CofAs, the
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Tribunal finds that, except for the Bark Pile remediation, Superior should be required to provide Financial Assurance
for the actions required under the Director's Order, including the geotechnical assessment.
379
For clarification, the Tribunal has found that, in respect of the work respecting the Lagoon berm, the Director's
Order should be amended to require only the geotechnical assessment and report. In making this finding, the Tribunal
has also noted that the Director can issue a further Order for such measures as are deemed necessary by the Director, in
light of the findings and recommendations in this assessment once it is completed. Consequently, any requirement for
Financial Assurance in respect of such measures may be addressed by the Director at that time.
380
The Tribunal now turns to the final question whether the amount of Financial Assurance should be fixed in the
Director's Order, without first requiring that a proposal be submitted for review by the Business and Fiscal Planning
Branch, and the Environmental Assessment and Approvals Branch.
381
The Financial Assurance Guideline clarifies that the evaluation of the amount of Financial Assurance requires
preparation of an initial estimate by the person who is obliged to provide Financial Assurance, (the "regulated party"),
as well as a comprehensive MOE review process, which potentially includes site visits and contacts with third parties.
The Guideline also requires that the MOE first attempt to resolve any disagreement between the MOE and the regulated
party.
382
The evaluation of Financial Assurance is not based on a standard formula, either in terms of ascertaining
the constituent components to be included in the cost estimates, or the assumptions applied in determine what each
component will cost. In this regard, the Tribunal recognizes that a simplified evaluation is implemented under Regulation
232/98 in respect of contingency measures where the cost of such measures is determined at a fixed rate per tonne of
waste deposited. However, even under Regulation 232/98, there is no fixed formula for site closure and post-closure care.
The Tribunal further notes that this evaluation is complex. Appendix A to the Financial Assurance Guideline, entitled
"Compliance Cost Items to Estimate the Amount of Financial Assurance Required for Specific Orders, Approvals,
Facilities and Activities" is a multi-page document that identifies, among other things, the following:
As discussed in Section 6, at least two key types of costs must be provided for each program activity, facility,
technology, etc.
(1) Capital and other one-time costs: Costs incurred for the purchase of equipment and installation of
equipment, construction of buildings and other site improvements, including the costs for contract services,
architect services, construction labour, laboratory testing, project management, etc.; incurred usually once
during the project.
(2) Recurring or annual costs: Costs for operation, maintenance and monitoring of equipment, buildings and
the site, including the costs for labour, materials, ongoing consultant services, monitoring, etc.; expressed on
an annual basis.
Financial Assurance proposals that specify technologies, cost estimates, appropriate inflation and discounting
procedures (where necessary) and Financial Assurance determinations are the responsibility of the approval
applicants or recipients of orders with Financial Assurance conditions.
383
The Tribunal notes that the costs estimates provided by Director in his evidence and submissions did not
comprehensively address all of the cost factors referenced in the Financial Assurance Guideline.
384
Consequently, the Tribunal finds that the evaluation process should first be completed to ensure that an
appropriate determination of the amount of Financial Assurance can be made. Accordingly, the Tribunal does not
accept the Director's submission that the Tribunal should proceed to fix the amount of Financial Assurance based on
the evidence adduced in this proceeding.
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385
In reaching the above conclusion, the Tribunal has considered Superior's non-compliance with the requirement
to submit a Financial Assurance evaluation report. The Tribunal finds that the response to non-compliance has been
addressed in the Financial Assurance Guideline, which provides:
7.1...
a) If satisfactory Financial Assurance is not received according to the terms and conditions of the order
or approval, the Program Director should take immediate actions such as issuing orders, or even revoking
the approval in accordance with Ministry guidelines, procedures and policies and in consultation with Legal
Services Branch. Normally, an approval should not be revoked if waste is already on the site. Revoking the
approval will remove an important legal authority that the Ministry has to require compliance with other (nonFinanrial Assurance) conditions in the approval. If waste is on the site, staff should amend the approval to
stop operations or to prohibit waste being brought to the site. Such an amendment should not affect any other
conditions in the approval.
386
The Tribunal also notes that, pursuant to section 186 of the EPA, a contravention of the Act or the regulations
is an offence. The Tribunal accepts that these are adequate responses to address non-compliance with a requirement to
provide Financial Assurance.
387
In summary, in light of the above findings, the Tribunal directs the Director to amend the Director's Order to
remove Cascades' obligation to provide Financial Assurance. The Director's Order should only require that Superior
provide Financial Assurance, naming the actions for which Financial Assurance is required, and specifying a compliance
date for filing a Financial Assurance evaluation report. Although the Tribunal has upheld the requirement that Superior
provide Financial Assurance, the Tribunal confirms that Superior may still include a request for relief under the Financial
Assurance Guideline and Guideline F-14, which can then be assessed and determined by the MOE based on Superior's
circumstances at that time. If Superior fails to comply with the requirement to file the Financial Assurance evaluation
report, then the Director can pursue the enforcement remedies as noted above. As noted, one of the remedies is that the
Director can issue an order to prohibit waste from being deposited in the Approved Waste Disposal Site. However, the
Tribunal directs that such an order should not prohibit the deposit of waste from the Bark Pile because this action is
being taken as an environmental remediation measure.
Summary:
388
When the Tribunal alters a director's order, the Tribunal often attaches an amended order as an appendix to
its Decision. However, in this case, there are a number of amendments, as well as the need to adjust compliance dates
in light of information available to the Parties at the time they receive this Tribunal Order. Consequently, the Tribunal
directs the Director to prepare a draft amended Director's Order in accordance with the Tribunal's directions in this
Tribunal Order. This draft amended Director's Order should be filed with the Tribunal within 30 days of the issuance
of this Tribunal Order, together with confirmation as to whether Superior and Cascades agree that the draft amended
Director's Order reflects the Tribunal's directions. In the event that there is any disagreement regarding the terms of
the draft prepared by the Director, or if further clarification from the Tribunal is required regarding the appropriate
amendments, the Parties may contact the Case Manager to schedule a date and time to address the Tribunal to obtain
directions from the Tribunal in this regard. The Tribunal will then issue a final Decision ordering the changes to the
Director's Order.
Order
389 The Director is directed to amend the Director's Order, issued on July 29, 2009, in accordance with this Tribunal
Order and to prepare and file a draft amended Director's Order within thirty days of the issuance of this Order.
Order accordingly.
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Appendix D
Director's Order
Environmental Protection Act, Sections 18, 132 and 196

TO:

AND TO:

AND TO:

AND TO:

SITE:

DIRECTOR'S ORDER
Cascades Inc.
471, Marie-Victorin Boulevard
Kingsey Falls, Quebec
Canada JOA 1B0
Cascades Fine Papers Group Inc./Cascades
Groupe Papiers Fins Inc.
2 Avenue Rolland
St. Jerome, Quebec
Canada J7Z 5S1
Thunder Bay Fine Papers Inc.
550 Shipyard Road
Thunder Bay, Ontario, P7B 6V1
Canada
Superior Fine Papers Inc.
550 Shipyard Road
Thunder Bay, Ontario, P7B 6V1
Canada
550 Shipyard Road
Thunder Bay City, District of Thunder Bay

Part 1 Legal Authority and Reasons
1.1 Pursuant to subsection 1(1) of the Environmental Protection Act, R.S.O. 1990, c. E.19, as amended (the
"EPA"), "contaminant" means any solid, liquid, gas, odour, heat, sound, vibration, radiation or combination
of any of them resulting directly or indirectly from human activities that causes or may cause an adverse effect.
1.2 Pursuant to subsection 1(1) of the EPA the meaning of "discharge" includes, when used as a verb, add,
deposit, leak or emit and, when used as a noun, includes addition, deposit, emission or leak.
1.3 Pursuant to subsection 1(1) of the EPA "adverse effect" means one or more of,
(a) impairment of the quality of the natural environment for any use that can be made of it,
<b) injury or damage to property or to plant or animal life,
<c) harm or material discomfort to any person,
■(d) an adverse effect on the health of any person,
(e) impairment of the safety of any person,
(f) rendering any property or plant or animal life unfit for human use,
(g) loss of enjoyment of normal use of property, and
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interference with the normal conduct of business.

1.4 Pursuant to subsection 1(1) of the EPA "natural environment" means the air, land and water, or any
combination or part thereof, of the Province of Ontario.
1.5 Pursuant to subsection 27(1) of the EPA no person shall use, operate, establish, alter, enlarge or extend,
(a) a waste management system; or
(b) a waste disposal site,
Unless a certificate of approval or provisional certificate approval therefore has been issued by the Director
and except in accordance with any conditions set out in such certificate.
1.6 Subsection 18(1) of the EPA provides that the Director may, by order, require a person who owns or owned
or who has or had management or control of an undertaking or property to do any one or more of the following:
1. To have available at all times, or during such periods of time as are specified in the order, the equipment,
material and personnel specified in the order at the locations specified in the order.
2. To obtain, construct and install or modify the devices, equipment and facilities specified in the order at
the locations and in the manner specified in the order.
3. To implement procedures specified in the order.

4. To take all steps necessary in order that procedures specified in the order will be implemented in the
event that a contaminant is discharged into the natural environment from the undertaking or property.
5. To monitor and record the presence or discharge of a contaminant specified in the order and to report
thereon to the Director.
6. To study and to report to the Director on,
i. the presence or discharge of a contaminant specified in the order,
ii. the effects of the presence or discharge of a contaminant specified in the order,
iii. measures to control the presence or discharge of a contaminant specified in the order,
iv. the natural environment into which a contaminant specified in the order may be discharged,
7. To develop and implement plans to,
i. reduce the amount of a contaminant that is discharged into the natural environment,
ii. prevent or reduce the risk of a spill of a pollutant within the meaning of Part X, or
iii. prevent, decrease or eliminate any adverse effects that result or may result from a spill of a
pollutant within the meaning of Part X or from any other discharge of a contaminant into the natural
environment, including,
A. plans to notify the Ministry, other public authorities and members of the public who may be
affected by a discharge, and
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B. plans to ensure that appropriate equipment, material and personnel are available to respond
to a discharge.
8. To amend a plan developed under paragraph 7 and section 91.1 in the manner specified in the order.
1.7 Subsection 18(2) of the EPA provides that the Director may make an order under subsection 18(1) if the
Director is of the opinion, on reasonable and probable grounds, that the requirements specified in the order
are necessary or advisable so as,
(a) to prevent or reduce the risk of a discharge of a contaminant into the natural environment from the
undertaking or property, or
(b) to prevent, decrease or eliminate an adverse effect that may result from,
(i) the discharge of a contaminant from the undertaking, or
(ii) the presence or discharge of a contaminant in, on or under the property.
1.8 Subsection 132 of the EPA provides that the Director may include in an Order a requirement that the person
to whom the order is directed provide financial assurance to the Crown in right of Ontario for the performance
of any action specified in the Order.
1.9 Subsection 196(1) of the EPA provides that the authority to make an order under the Act includes the
authority to require the person or body to whom the order is directed to take such intermediate action or such
procedural steps or both as are related to the action required or prohibited by the order and as are specified
in the order.
1.10 Subsection 196(2) of the EPA provides that a person who has authority under the Act to order that a
thing be done on or in any place also has authority to order any person who owns, occupies or has the charge,
management or control of the place to permit access to the place for the purpose of doing the thing.
1.11 Section 5 paragraph 5 of Ontario Regulation 681/94, made under the Environmental Bill of Rights, 1993,
S.O. 1993, c. 28, as amended (the "EBR"), provides a proposal for an order under section 18 of the EPA is a
Class II proposal.
1.12 Subsection 22(1) of the EBR provides that the Minister shall do everything in his or her power to give
notice to the public of a Class I, II or III proposal for an instrument under consideration in his or her ministry
at least thirty days before a decision is made whether or not to implement the proposal.
1.13 Subsection 22(2) of the EBR provides that, for the purposes of subsection (1), a proposal for an instrument
is under consideration in a ministry If,
(a) it is possible that a decision whether or not to implement the proposal will be made under an Act by
the minister for the ministry or by a person employed in the ministry; or
<b) it is possible that a decision whether or not to implement the proposal will be made under an Act
administered by the minister for the ministry.
1.14 Subsection 22(4) of the EBR provides that notice under this section shall be given in accordance with
section 27.
1.15 Subsection 27(1) of the EBR provides that a notice of a proposal under section 15, 16 or 22 shall be given
in the registry and by any other means the minister giving the notice considers appropriate.
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1.16.1 A paper mill (the "Facility") has been operated at the 550 Shipyard Road site (the "Site") for almost
ninety years. The Site is immediately adjacent to Thunder Bay's harbour. Cascades Fine Papers Group Inc.
("Cascades Fine Papers") owned the Facility from 1997 until 2007. Cascades Fine Papers is a subsidiary of
Cascades Inc. Cascades Inc. had management or control of the Facility. Cascades Inc.'s Annual Report for
2008 states, at page 77, that"... the Company ceased its operations at its Fine papers Thunder Bay, mill on
January 21, 2006." In the Annual Report, at page 1, "Company" is defined to mean "Cascades Inc.".
1.17 The operations at the Facility owned by Cascades Fine Papers produced significant quantities of
wastewater which required treatment before discharge to Lake Superior. This treatment requirement was
addressed by the on Site sewage works governed by Amended Certificate of Approval (Industrial Sewage
Works) No. 3758-5NTJ43, issued to Cascades Fine Papers on August 29, 2003 by the Ministry of the
Environment (the "Ministry"). The sewage works' effluent was also regulated by effluent monitoring and limit
requirements imposed by Ontario Regulation 760/93, made under the EPA. A significant component of these
sewage works is the extensive lagoon system used for storage and treatment of the Facility's wastewater.
1.18 The lagoon system component of the sewage works for the Site is located principally on two adjacent
water lots totaling 23.14 acres. These water lots are owned by the Federal Crown and the Thunder Bay Port
Authority (the "TBPA") administers these lands on behalf of the Federal Crown. These water lots were leased
by Cascades Fine Papers and its predecessor operators at the Site from the TBPA.
1.19 The operations at the Facility owned by Cascades Fine Papers also generated a need for storage space
for wood wastes. These process wastes remain stored in a location at the Site referred to as the Bark Storage
Area or Bark Pile. Such a waste storage area is defined as a waste disposal site under the EPA and, as such,
pursuant to subsection 27(1) of the Act, requires a Certificate of Approval issued by the Ministry. No such
certificate has ever been issued.
1.20 The Bark Storage Area generates leachate which has the potential to contaminate the groundwater.
Removal and disposal of the Bark Pile waste, to the extent practicable, would help address this problem. Due to
the high water table in this area, it would not be practical to remove all of the waste and therefore a Certificate
of Approval containing closure and leachate management plans to deal with the remaining waste would be
necessary.
1.21 The operations at the Facility owned by Cascades Fine Papers also generated a need for additional area for
waste at its approved waste disposal site. This waste site operates under Certificate of Approval No. A590101
issued to Abitibi-Price Inc., Provincial Papers on August 8,1984 by the Ministry. An amendment to the above
Certificate was issued on May 13, 2008 requiring a financial assurance evaluation report be submitted by July
21, 2008. The financial assurance evaluation report was never submitted. Additionally, this waste disposal site
is in violation of its Certificate of Approval and subsection 27(1) of the EPA for enlarging its disposal footprint
beyond the limits provided by the existing certificate.
1.22 In December, 2007, Cascades Inc. sold the Facility to Thunder Bay Fine Papers Inc. ("TBFP"). The Asset
Purchase Agreement (the "APA") signed on December 21,2007 by Cascades Fine Papers and TBFP specified,
in page 17 of the APA, under the heading Indemnity of Vendor in Respect of Environmental Matters (the
"Environmental Indemnity"), that certain environmental responsibilities remained with the vendor (Cascades
Fine Papers) subsequent to the completion of the sale of the Facility. Those environmental responsibilities
included the following:
i) The dredging of the lagoon and repair of the weir at the Site; and
ii) The removal of the bark pile and any issues related to the bark pile.
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1.23 TBFP operated the Site for less than four months and the vast majority of the wastes contained in the
Site's sewage lagoons, the Bark Pile and the approved waste disposal site belong to Cascades Fine Papers.
1.24 The Environmental Indemnity, with respect to the matters referenced at paragraph 1.20 of this order,
stated the following:
For greater certainty, the Vendor will have the responsibility for all costs of investigation, clean-up and/or
remediation, penalties, fines, monetary sanctions, costs and all other expenses that are required to carry
out and perform the specific foregoing environmental obligations as set out above, to the satisfaction and
approval of the Ministry of the Environment, or its successors, and/or the Department of Environment,
or its successors.
1.25 Subsequent to refurbishing of the Facility and its equipment, TBFP started production at the Site in April
or May of 2008. Production was halted due to surplus inventory on July 15,2008. Production has not resumed.
1.26 TBFP was placed into receivership on October 29, 2008. Since that time the court-appointed Receiver
for TBFP (the "Receiver") has addressed the ongoing environmental monitoring requirements at the Site,
particularly with respect to the sewage works.
1.27 On January 30, 2009, the Director became aware that the Receiver had accepted a proposed Agreement of
Purchase and Sale for the Facility from Superior Fine Papers Inc. ("SFP"). Included in the proposed agreement
was the purchase by SFP of the Environmental Indemnity.
1.28 A motion, returnable January 30, 2009, was brought by the Receiver for a court order approving SFP's
offer to purchase the Site and the Facility. A court order approving the sale and transferring ownership of the
Site to SPF was issued on February 5, 2009.
1.29 A Provincial Officer Order was issued to SFP on July 8, 2009 for purposes of dealing with the seepage
originating from lagoon berm (cell #5), adjacent to Lake Superior, which is part of the industrial sewage works.
Those requirements are generally reflected in Articles 2.2, 2.3., 2.4 and 2.4 of this Order. SFP did not request
that the Provincial Officer Order be reviewed by the Director within seven days of the service of the Provincial
Officer Order. Accordingly, the Provincial Officer Order is final and cannot be appealed. SFP has indicated
that it does not have the financial means to pay for the required work.
1.30 The long term structural integrity of the Site's sewage works is uncertain in particular the lagoon berm
structures. The lagoon system contains contaminated sludges and waste water that, if discharged to the
environment, could cause adverse effect.
1.31 To properly address the environmental issues related to the Site's sewage works requires that any remaining
deficiencies be addressed and that it be maintained and operated in accordance with its Certificate of Approval,
with repairs made to the existing lagoon structure and sludges being removed and disposed of in a manner that
is in accordance with applicable environmental laws.
1.32 The unapproved Bark Storage Area contains wastes that, over time, will generate contaminated run-off
that, if discharged to the environment, could cause adverse effect.
1.33 To properly address the environmental issues related to the Bark Storage Area requires that the waste
in the area be removed to the extent practicable and an application for a waste disposal site Certificate of
Approval, along with a closure plan, be submitted in accordance with applicable environmental laws.
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1.34 To properly address the environmental issues related to the Site's approved waste disposal site requires
that an application for an amendment to the waste disposal site be submitted in accordance with applicable
environmental laws.
1.35 The Information available to me indicates that steps are required to address the ongoing environmental
requirements associated with the Site's sewage works, Bark Storage Area and approved waste disposal site.
1.36 Cascades Fine Papers has owned or has had management or control of the Facility and Site, including
the sewage works, the Bark Storage Area and approved waste disposal site, for a period of approximately ten
years. Cascades Inc. has had management or control of the Facility and Site, including the sewage works, the
Bark Storage Area and approved waste disposal site, for a period of approximately ten years. For the majority
of that period Cascades Fine Papers and Cascades Inc. operated the Facility. TBFP owned the Site only from
December, 2007 and operated the Facility for less than four months. TBFP is presently insolvent. SFP has
purchased the Site and is planning to restart the Facility.
1.37 I am of the opinion, based on the information provided to me, that,
(a) the requirements specified in the order are necessary or advisable to prevent or reduce the risk of the
discharge of a contaminant into the natural environment from the undertaking or property, and
(b) the requirements specified in the order are necessary or advisable to prevent, decrease or eliminate the
risk of any adverse effects arising from a discharge of a contaminant from the undertaking or property
or adverse effects arising from the presence of a contaminant or a discharge of same in, on or under the
undertaking or property.
Part 2 Work Ordered
Pursuant to the authority vested in me by sections 18,132 and 196 of the EPA, I hereby order SFP to:
2.1 Beginning on the day that this Order is issued, and until the provision of written notification by the District
Manager, Thunder Bay District Office (the "District Manager"), SFP shall provide Cascades Inc., Cascades
Fine Papers, TBFP and their agents, representatives and contractors, access to the Site at any time for the
purpose of performing the work required by this order.
Pursuant to the authority vested in me by sections 18,132 and 196 of the EPA, I hereby order Cascades Inc., Cascades
Fine Papers and TBFP, jointly and severally, to take all steps necessary to do, or cause to have done, the following:
2.2 By no later than August 5,2009 at 2 p.m., provide to the Director a written plan detailing the steps necessary,
the time required, and the name of the person licensed by the Professional Engineers Ontario to repair the
industrial sewage works (lagoon berm) to stop the seepage from the industrial sewage works (lagoon berm)
from entering into Lake Superior.
2.3 Implement the plan delivered pursuant to Article 2.2, as approved by the Director, within three (3) days
of th e date of the Director's approval.
2.4 Until such repairs are completed to the industrial sewage works (lagoon berm) and until the provision of
written notification by the District Manager, conduct daily visual inspections of the industrial sewage works
(lagoon berms) and collect samples on a daily basis (pH, conductivity, total suspended solids) and monthly
basis (phenols, chloroform, toluene, phosphorus and acute toxicity) from the effluent in the sewage lagoon in
the immediate area of the seepage.
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2.5 Provide a written report to the Director on a weekly basis including observations from the visual inspections
and analytical results described in Article 2.4 no later than July 31, 2009 at 2 p.m. and weekly thereafter.
Pursuant to the authority vested in me by sections 18, 132 and 196 of the EPA, I hereby order Cascades Inc.,
Cascades Fine Papers, TBFP and SFP, jointly and severally, to take all steps necessary to do, or cause to have done,
the following:
2.6 No later than August 4, 2009 at 2 p.m., and until the provision of written notification by the District
Manager, make arrangements with the Independent Electricity System Operator to ensure that the supply of
electricity to the Site is not discontinued, altered, interfered with or terminated.
2.7 Provide written confirmation to the Director that the arrangements described in Article 2.2 have been made
with the IESO no later than August 4, 2009 at 3 p.m.
2.8 Retain security personnel for the Site satisfactory to the Director prior to 2 p.m. on August 4, 2009.
2.9 Submit a written plan for securing the Site to the Director for his approval prior to 2 p.m. on August 4,
2009. Amongst other things the plan shall provide for: (1) two security guards on duty 24 hours, seven days a
week; (2) recording of all material observations; and (3) weekly reports to the District Manager on the status
and activities at the Site.
2.10 Implement the plan described in Article 2.9, as approved by the Director, within one (1) day of the
Director's approval.
2.11 No later than August 4,2009 at 2 p.m., provide to the District Manager the name, professional address and
C.V. -of a consultant or consultants (the "Consultant") with the experience and training sufficient to make him,
her or they proficient in the maintenance, repair and operation of industrial sewage works, the decommissioning
of waste disposal sites and the submission of applications for Ministry-issued Certificates of Approval.
2.12 By no later than August 5, 2009 at 2 p.m., provide to the Director, for his approval, a detailed written plan
(the "Plan") produced by the Consultant and containing the following:
(a) a schedule detailing the steps necessary and time required to remove the waste sludges from the sewage
lagoons regulated by Certificate of Approval (Industrial Sewage Works) No. 3758-5NTJ43;
(b) a schedule detailing the steps necessary and time required for bringing the components and operation
of the Site's sewage works into full compliance with its Certificate of Approval
<c) a schedule detailing the steps necessary and time required for removing all wastes that it is practicable to
remove from the Site's Bark Storage Area and transporting and disposing of those wastes in an approved
manner;
(d) the narne(s) of the contractor(s) approved and available for the transport of the wastes located at the
Site's sewage works and Bark Storage Area;
(e) the name(s) and location(s) of a disposal site or sites available and approved to receive the waste from
the Site's sewage works and Bark Storage Area; and,

.

(f) a plan for monitoring the Site (including the inspection of the lagoon berm and the identification and
labeling of all waste flammable materials and chemicals on Site, classification and registration of all waste
on the Site; identification of, and physical integrity of all above ground tanks, underground tanks and
related piping) and for recording and reporting such monitoring activities.
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2.13 Implement the plan delivered pursuant to Article 2.12, as approved by the Director, within three (3) days
of the date of the Director's approval.
2.14 By no later than August 21,2009, ensure that the Consultant submits to the Director of the Environmental
Assessment and Approvals Branch, a completed application for a Certificate of Approval for the unapproved
Bark Storage area, including all appropriate supporting documentation and fees, and specifically addressing
plans for leachate management and closure with a copy of that application and supporting documentation
being provided to the District Manager by the same date.
2.15 By no later than August 21,2009, ensure that the Consultant submits to the Director of the Environmental
Assessment and Approvals Branch, with a copy provided to the District Manager by the same date, a completed
application, including all appropriate supporting documentation and fees, to amend Waste Disposal Site
Certificate of Approval No. A59D101 and all of which shall include the following;
a) A closure plan;
b) A site management plan;
c) All necessary supporting documentation to support a request to increase the total area of the waste
disposal site; and
d) A financial assurance evaluation report.
2.16 By no later than August 14, 2009, provide financial assurance for the performance of the work specified in
this Order, in the amount of $5,000,000.00 to the Crown in right of Ontario in the form of cash or an irrevocable
letter of credit that conforms with Ministry Guidelines F-15.
Part 3 General
3.1 The requirements of this order are severable. If any requirement of this order or the application of any
requirement to any circumstance is held invalid, the application of such requirement to other circumstances
and the remainder of the order shall not be affected thereby.
3.2 Any request to change a requirement of this order shall be made in writing to the Director, with the
reasons for the request, at least fourteen (14) days prior to any compliance date for that requirement unless the
compliance date is less than fourteen (14) days following the issuance of the order.
3.3 The requirements of this order are minimum requirements and do not relieve the ordered parties from
complying with any other applicable order, statute, regulation, permit, licence or approval or municipal,
provincial or federal law.
3.4 Subsection 186(2) of the EPA provides that non-compliance with the requirements of this order constitutes
an offence.
3.5 In the event that any party to this order is, in the opinion of the Director, rendered unable to perform or
comply with any obligations herein because of:
3.5.1 natural phenomena of an exceptional, inevitable or irresistible nature, or insurrections, or
3.5.2 strikes, lockouts, or other industrial disturbances, or
3.5.3 inability to obtain materials or equipment for reasons beyond the control of the company, or
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3.5.4 any other cause whether similar to or different from the foregoing beyond the reasonable control of
the parties, the obligations hereof, as they are affected by the above, shall be adjusted in a manner defined
by the Director. To obtain such an adjustment, the party must notify the Director immediately of any
of the above occurrences, providing details that demonstrate that no practical alternatives are feasible in
order to meet the compliance dates in question.
3.6 Failure to comply with a requirement of this Order by the date specified does not absolve the party named
in the Order from compliance with the requirement. The obligation to complete the requirement shall continue
each day thereafter.
3.7 All written materials submitted to the Director pursuant to the requirements of this Order shall be submitted
to:
Jim Fry
District Manager
Ministry of the Environment
Thunder Bay District Office
3rd Floor, Suite 331
435 Janies Street South
Thunder Bay, ON P7E 6S7
Fax # 807.475.1754
Part 4 Hearing before the Environmental Review Tribunal
4.1 Pursuant to section 140 of the EPA, you may require a hearing before the Environmental Review Tribunal
(ERT), If, within fifteen (15) days after service on you of a copy of this order, you serve written notice on the
Director and the ERT as set out in paragraph 4.3.
4.2 Pursuant to section 142 of the EPA, the notice requiring the hearing must include a statement of the portions
of the order for which the hearing is required and the grounds on which you intend to rely at the hearing. Except
by leave of the ERT, you are not entitled to appeal a portion of the order or to rely on grounds of appeal that
are not stated in the notice requiring the hearing.
4.3 Written notice requiring a hearing should be served personally or by mail on the following:
The Secretary
Environmental Review Tribunal
•655 Bay Street -15th Floor
Toronto, ON M5G 1E5
And
Director
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Jim Fry, District ManagerThunder Bay District Office
Ministry of the Environment
3 rd Floor, Suite 331
435 James Street South
Thunder Bay, ON P7E 6S7
Fax # 807.475.1754
4.4 Unless stayed by application under section 143 of the EPA, this order is effective from the date of issue.

Signed at:

, ON on the

day

Minutes af Settlement
ERT Case Nos. 09-076/09-090/09-091
Environmental Review Tribunal
IN THE MATTER OFappeals by Superior Fine Papers Inc. filed July 31, 2009; and by Cascades Inc. and Cascades
Fine Papers Group Inc. filed August 7, 2009, for a hearing before the Environmental Review Tribunal pursuant to
Section 140 of the Environmental Protection Act, R.S.O. 1990, c. E.19, as amended (the "EPA") with respect to an
Order issued by the Director, Ministry of the Environment, on July 29, 2009 under sections 18, 132 and 196 of the

Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Superior Fine Papers inc, v. Ontario (Director, Ministry of..., 2011 CarswellOnt 3793
2011 CarswellOnt 3793, [2011] O.F.R.T.D. No. 22, 59 C.E.I..R. (3d) 179..... .... ....... ......

'

......

... ...........

......

EPA (the "Order") concerning a property at 550 Shipyard Road, City of Thunder Bay, District of Thunder Bay,
Ontario and two adjacent water lots owned by the Thunder Bay Port Authority (the "Site")
MINUTES OF SETTLEMENT
BETWEEN:
DIRECTOR, MINISTR Y OF THE ENVIRONMENT
(hereinafter referred to as the "Director")
- and CASCADES INC.

Whereas the Director issued an order on July 29, 2009 under sections 18,132 and 196 of the EPA (the "Order"); and
Whereas the Director posted a draft order on the Environmental Registry on April 13, 2010 under sections 18, 44
and 196 of the EPA with the intention of issuing the order subject to any changes resulting from comments received
(the "New Order"; together the Order and the New Order are the "Director's Orders");
1. Cascades Inc. and the Director agree that as soon as possible after the date of the execution of this agreement,
a. they will jointly request that the Environmental Review Tribunal ("ERT") amend the Order to remove
Cascades Inc. from the Order on an interim basis, pending the completion of the hearing or settlement of
the appeal of the Order by Cascades Fine Papers Group Inc. ("CFPG"); and
b. they will jointly request that the ERT, in its final decision on this appeal, amend the Order to remove
Cascades Inc. from the Order.
2. The Director agrees that if the New Order is issued by the Director after the 30 day Environmental Registry
comment period, Cascades Inc. will not be one of the ordered parties in the New Order.
3. In consideration for the Director's agreement to request that Cascades Inc. be removed from the Order, and
in consideration for the Director's undertaking not to include Cascades Inc. as an ordered party in the New
Order, Cascades Inc. agrees as follows, without any admission of liability or responsibility for, or ownership,
management or control of, CFPG or the Site or its environs, including, without limiting the generality of the
foregoing, for any matters addressed in the Director's Orders:
Work ordered pending appeal
a. If CFPG is required, after the ERT hearing, to do any work pursuant to the Director's Orders, whether
the Director's Orders remain in their current form or are amended by the ERT, the performance of which
work is not stayed pending any appeal of the Director's Orders, including applications for judicial review
and any subsequent appeals of applications for judicial review, and CFPG fails to perform any of that
work, either for a reason within its control or due to its financial circumstances, whether or not those
financial circumstances are within its control, then Cascades Inc. will perform the work that CFPG has
failed to perform.
Work ordered after all appeals have been exhausted
b. If, after CFPG and/or the Director have exhausted their appeals of the Director's Orders, including
applications for judicial review and any subsequent appeals of applications for judicial review, CFPG
is ultimately ordered to perform work pursuant to the Director's Orders, whether the Director's Orders
remain in their current form or are amended as a result of the ERT hearing and any subsequent appeals
and/or judicial review, and CFPG fails to perform any of that work, either for a reason within its control or
due to its financial circumstances, whether or not those financial circumstances are within its control, then
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i. Cascades Inc. will perform the work pursuant to the Director's Orders that CFPG fails to perform,
ii. the Director, at the Director's discretion, may issue an order or orders to Cascades Inc. requiring
Cascades Inc. to perform the work pursuant to the Director's Orders that CFPG fails to perform and
the new order or orders shall be in the exact same terms as the Director's Orders, as they may have
been amended as a result of the ERT hearing and any subsequent appeals and/or judicial review, for
the aspects of the work CFPG fails to perform, and
iii. Cascades Inc. agrees, without any admission of liability or responsibility for, or ownership,
management or control of, CFPG or the Site or its environs, including, without limiting the generality
of the foregoing, for any matters addressed in the Director's Orders, that Cascades Inc. will not appeal
or seek judicial review of any such order or orders that the Director issues pursuant to section 3(b)(ii)
of this Agreement, provided such order or orders conform to the terms of this Agreement.
4. These minutes of settlement are without prejudice to: (a) the Director's right to issue further orders to
Cascades Inc. with respect to the Site if the Director deems it appropriate to do so, other than an order in
respect of the work that is the subject of the Director's Orders, as the Director is only permitted to issue an
order to Cascades Inc. in respect of the work that is the subject of the Order under appeal in the circumstances
described in Section 3(b)(ii) or where such order is based on information that comes into the possession of the
Ministry of the Environment after the date of execution of these Minutes of Settlement; and (b) Cascades Inc.'s
right to appeal/seek judicial review of such orders, other than in respect of an order issued pursuant to section
3(b)(ii) of this Agreement.
5. For greater certainty, in the event that that (i) Cascades Inc. performs some or all of the work contained in
the Director's Orders; and/or (ii) the Director issues an order against Cascades Inc. pursuant to section 3(b)
(ii) of this Agreement, which Cascades Inc. does not appeal pursuant to section 3(b)(iii) of this Agreement,
such actions on the part of Cascades Inc. shall be without any admission of liability or responsibility for,
or ownership, management or control of, CFPG or the Site or its environs, including, without limiting the
generality of the foregoing, for any matters addressed in the Director's Orders. Furthermore, evidence of such
actions on the part of Cascades Inc. shall not be introduced in any proceeding as proof that Cascades Inc.
is liable or responsible for, or in ownership, management or control of, CFPG or the Site or its environs,
including, without limiting the generality of the foregoing, for any matters addressed in the Director's Orders.
6. In the event that the ERT refuses to amend the Order removing Cascades Inc. from the Order, on either an
interim or final basis, then this Agreement will be null and void and of no force and effect.
IN WITNESS WHEREOF the Director and Cascades Inc. have executed these minutes of settlement.
Scott Sheriff, in his capacity as Director under the EPA
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Appendix F
Relevant Legislation and Guidelines
Environmental Protection Act
Control orders
7. (1) When the report of a provincial officer contains a finding that a contaminant discharged into the natural
environment is a contaminant the use of which is prohibited by the regulations or is being discharged in
contravention of section 14 or the regulations, the Director may issue a control order directed to,
(a) an owner or previous owner of the source of contaminant;
(b) a person who is or was in occupation of the source of contaminant; or
(c) a person who has or had the charge, management or control of the source of contaminant.
Order by Director re preventive measures
18. (1) The Director, in the circumstances mentioned in subsection (2), by a written order may require a person
who owns or owned or who has or had management or control of an undertaking or property to do any one or
more of the following:
1. To have available at all times, or during such periods of time as are specified in the order, the equipment,
material and personnel specified in the order at the locations specified in the order.
2. To obtain, construct and install or modify the devices, equipment and facilities specified in the order at the
locations and in the manner specified in the order.
3. To implement procedures specified in the order.
4. To take all steps necessary so that procedures specified in the order will be implemented in the event that a
contaminant is discharged into the natural environment from the undertaking or property.
5. To monitor and record the presence or discharge of a contaminant specified in the order and to report thereon
to the Director.
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6. To study and to report to the Director on,
i. the presence or discharge of a contaminant specified in the order,
ii. the effects of the presence or discharge of a contaminant specified in the order,
iii. measures to control the presence or discharge of a contaminant specified in the order,
iv. the natural environment into which a contaminant specified in the order may be discharged.
7. To develop and implement plans to,
i. reduce the amount of a contaminant that is discharged into the natural environment,
ii. prevent or reduce the risk of a spill of a pollutant within the meaning of Part X, or
iii. prevent, decrease or eliminate any adverse effects that result or may result from a spill of a pollutant
within the meaning of Part X or from any other discharge of a contaminant into the natural environment,
including,
A. plans to notify the Ministry, other public authorities and members of the public who may be
affected by a discharge, and
B. plans to ensure that appropriate equipment, material and personnel are available to respond to
a discharge.
8. To amend a plan developed under paragraph 7 or section 91.1 in the manner specified in the order.
Grounds for order
(2) The Director may make an order under this section if the Director is of the opinion, on reasonable and probable
grounds, that the requirements specified in the order are necessary or advisable so as,
(a) to prevent or reduce the risk of a discharge of a contaminant into the natural environment from the
undertaking or property; or
(b) to prevent, decrease or eliminate an adverse effect that may result from,
(i) the discharge of a contaminant from the undertaking, or
(ii) the presence or discharge of a contaminant in, on or under the property.
25. In this Part,

"owner" includes,
(a) a person that is responsible for the establishment or operation of a waste management system or waste
disposal site, or
(b) the person that owns the land in or on which a waste disposal site is located; ("proprietaire")
Certificates of approval
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27. (1) No person shall use, operate, establish, alter, enlarge or extend,
(a) a waste management system; or
(b) a waste disposal site,
unless a certificate of approval or provisional certificate of approval therefor has been issued by the Director and
except in accordance with any conditions set out in such certificate.
Condition precedent to issue of certificate
35. No certificate of approval shall be issued to an applicant other than a municipality unless the applicant has,
(a) deposited a sum of money;
(b) furnished a surety bond; or
(c) furnished personal sureties,
in such amount and upon such conditions as the regulations prescribe to assure satisfactory maintenance of the
waste management system or the waste disposal site or the removal of waste from the site if the Director considers
such removal necessary.
Information to be furnished
38. An applicant for a certificate of approval shall submit to the Director plans and specifications of the work to be
undertaken together with such other information as the Director may require.
39. (1) The Director, after considering an application for a certificate of approval, may issue a certificate of approval
or provisional certificate of approval.
Idem
(2) The Director may,
(a) refuse to issue or renew;
(b) suspend or revoke; or
(c) impose, alter or revoke terms and conditions in,
a certificate of approval or provisional certificate of approval where,
(d) the waste management system or the waste disposal site does not comply with this Act or the regulations; or
(e) the Director considers, upon probable grounds, that the use, establishment, operation, alteration,
enlargement or extension of the waste management system or the waste disposal site may create a nuisance, is
not in the public interest or may result in a hazard to the health or safety of any person.
Terms and conditions
(3) In imposing terms and conditions in a certificate of approval or provisional certificate of approval, the Director
may include terms and conditions in respect of, but not limited to,
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(a) future specified alterations, extensions or enlargements, including future specified alterations,
extensions or enlargements to be carried out by persons prescribed by the regulations;
(b) operational parameters, including maximum rates of production, process limits, performance limits
and parameters relating to equipment and infrastructure; and
(c) alterations, extensions or enlargements to be carried out within the operational parameters mentioned
in clause (b), including alterations, extensions or enlargements to be carried out within the operational
parameters by persons prescribed by the regulations. 2010, c. 16, Sched. 7, s. 2 (28).
Same
(4) If the Director imposes terms and conditions mentioned in clause (3) (a), (b) or (c) in respect of alterations,
extensions or enlargements to be carried out by persons prescribed by the regulations, the certificate of approval
or provisional certificate of approval shall be deemed to include a condition that the holder of the approval
must give the persons notice of the terms and conditions in the approval.

Prohibition as to deposit of waste
40. No person shall deposit, or cause, permit or arrange for the deposit of, waste upon, in, into or through any
land or land covered by water or in any building that is not a waste disposal site for which a certificate of approval,
provisional certificate of approval or renewable energy approval has been issued and except in accordance with the
terms and conditions of the certificate or approval.
Order for removal of waste
43. Where waste has been deposited upon, in, into or through any land or land covered by water or in any building
that has not been approved as a waste disposal site, the Director may issue an order to remove the waste and to
restore the site to a condition satisfactory to the Director to,
(a) an owner or previous owner or a person who otherwise has or had charge and control of the land or building
or waste;
(b) an occupant or previous occupant of the land or building; or
(c) a person that the Director reasonably believes engaged in an activity prohibited by section 40 or 41 that
resulted in the deposit of the waste.
Order by Director
44. Where a waste management system or a waste disposal site is not in conformity with this Part or the regulations,
the Director may order an owner or previous owner to take such action as is required to bring the system or the site
into conformity with this Part or the regulations within the time specified in the order,
Control o rders
124. (1) The Director may, where he or she is authorized by this Act to issue a control order, order the person to
whom it is directed to do any one or more of the following, namely,
(a) to limit or control the rate of discharge of the contaminant into the natural environment in accordance with
the directions set out in the order;
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(b) to stop the discharge of the contaminant into the natural environment,
(i) permanently,
(ii) for a specified period, or
(iii) in the circumstances set out in the order;
(c) to comply with any directions set out in the order relating to the manner in which the contaminant may be
discharged into the natural environment;
(d) to comply with any directions set out in the order relating to the procedures to be followed in the control
or elimination of the discharge of the contaminant into the natural environment;
(e) to install, replace or alter any equipment or thing designed to control or eliminate the addition, emission or
discharge of the contaminant into the natural environment;
(f) to monitor and record, both in the manner specified in the order, the discharge into the natural environment
of the contaminant specified in the order and to report thereon to the Director;
(g) to study and to report to the Director upon,
(i) measures to control the discharge into the natural environment of the contaminant specified in the order,
(ii) the effects of the discharge into the natural environment of the contaminant specified in the order,
(iii) the natural environment into which the contaminant specified in the order is being or is likely to be
discharged; and
(h) to report to the Director in respect of fuel, materials and methods of production used and intended to be
used, and the wastes that will or are likely to be generated.
Report to Director
(2) A person required under subsection (1) to study and to report to the Director on a matter shall report to the
Director in the manner, at the times and with the information specified by the Director in the order.
Financial assurance
Approval or order
132. (1) The Director may include in an approval or order in respect of a works a requirement that the person to
whom the approval is issued or the order is directed provide financial assurance to the Crown in right of Ontario
for any one or more of,
(a) the performance of any action specified in the approval or order;
(b) the provision of temporary or permanent alternate water supplies to replace those that the Director has
reasonable and probable grounds to believe are or are likely to be contaminated or otherwise interfered with
by the works to which the approval or order is related; and
(c) measures appropriate to prevent adverse effects upon and following the cessation or closing of the works.
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Amendment of approval, order or certificate ofproperty use
(3) The Director may amend an approval, order or certificate of property use to change a requirement as to financial
assurance contained in the approval, order or certificate of property use.
Failure to provide financial assurance
133. (1) Failure to provide financial assurance specified in an approval or in accordance with a stage specified in
an approval is grounds for revocation of the approval and for an order in writing by the Director prohibiting or
restricting the carrying on, operation or use of the works in respect of which the financial assurance is required.
Idem, order
(2) Failure to provide financial assurance specified in an order or in accordance with a stage specified in an order
is grounds for an order in writing by the Director prohibiting or restricting the carrying on, operation or use of the
works in respect of which the financial assurance is required.

Director may cause things to be done
147. (1) Where an order or decision made under this Act is not stayed, the Director may cause to be done any thing
required by it if,
(a) a person required by the order or decision to do the thing,
(i) has refused to comply with or is not complying with the order or decision,
(ii) is not likely, in the Director's opinion, to comply with the order or decision promptly,
(iii) is not likely, in the Director's opinion, to carry out the order or decision competently, or
(iv) requests the assistance of the Director in complying with the order or decision;
(a.l) a receiver or trustee in bankruptcy is not required to do the thing because of subsection 19 (5) or 168.20
(7); or
(b) in the Director's opinion, it would be in the public interest to do so.
Notice of intent to cause things to be done
(2) The Director shall give notice of an intention to cause a thing to be done under subsection (1),
(a) to each person required by an order or decision made under this Act to do the thing; and
(b) if a receiver or trustee in bankruptcy is not required to do the thing because of subsection 19 (5) or 168.20
(7), to the receiver or trustee in bankruptcy.
Idem
(3) A person who receives a notice under subsection (2) shall not do the thing referred to in the notice without the
permission of the Director.
Entry without judicial order
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149. (1) Apersonwho is responsible for doing a thing under section 146,147,148 or 148.1 may, for the purpose, enter
on or into any land or place on or in which the thing is to be done and any adjacent land or place without an order if,
(a) the entry is made with the consent of an occupier or owner of the land or place; or
(b) the delay necessary to obtain an order under subsection (2) would result in,
(i) danger to the health or safety of any person,
(ii) impairment or serious risk of impairment of the quality of the natural environment for any use that
can be made of it, or
(iii) injury or damage or serious risk of injury or damage to any property or to any plant or animal life.
Order authorizing entry
(2) A justice who is satisfied on evidence under oath that there is reasonable ground to believe that entry on land or
into or on a place is necessary for the purpose of doing a thing under section 146, 147, 148 or 148.1, may issue an
order authorizing the person named in the order to make the entry and do the thing.
Order by provincial officer: contraventions
157. (1) A provincial officer may issue an order to any person that the provincial officer reasonably believes is
contravening or has contravened,
(a) a provision of this Act or the regulations;
(b) a provision of an order under this Act, other than an order under section 99.1, 100.1, 150 or 182.1 or an
order of a court; or
(c) a term or condition of a certificate of approval, provisional certificate of approval, certificate of property
use, renewable energy approval, licence or permit under this Act.

What order may require
(3) The order may require the person to whom it is directed to comply within the time specified relating to,
(a) achieving compliance with the provision, term or condition;

(h) submitting an application for a certificate of approval, provisional certificate of approval, renewable energy
approval, licence or permit;
Regulations relating to Part V
176(4) The Lieutenant Governor in Council may make regulations relating to Part V,

(f) prescribing the amounts and conditions of deposits and bonds and sureties for the purpose of section 35,
and prescribing the terms and conditions upon which deposits may be returned under section 37;
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Orders, consequential authority
196. (1) The authority to make an order under this Act includes the authority to require the person or body to whom
the order is directed to take such intermediate action or such procedural steps or both as are related to the action
required or prohibited by the order and as are specified in the order.
Same, authority to order access
(2) A person who has authority under this Act to order that a thing be done on or in any place also has authority
to order any person who owns, occupies or has the charge, management or control of the place to permit access to
the place for the purpose of doing the thing.
Application
(3) Subsection (1) applies in respect of every order made under this Act whether or not the order was made before
the 1st day of January, 1984.
Guideline F-14, Economic Analyses of Control Documents on Private Sector Enterprises and Municipal Projects.
3.0 Purposes and Uses of Economic Analyses
(a) to assess and verify claims by a regulated party that it cannot afford the costs associated with a
control document, or that costs associated with a control document are expected to cause plant closures,
unemployment, or other undesirable consequences
(b) to provide information about the costs, benefits and other economic consequences of proposed conditions
or environmental conditions in a control document
(c) to help decide on environmental objectives in a control document; or
(d) to provide evidence for environmental prosecutions or for sentencing hearings after convictions.
4.2 Reasons for Initiating an Economic Analysis
(a) a regulated party claims undue hardship, adverse financial effects, or economic consequences, such as plant
closure, and requests an assessment;
5.0 Information that may be required:
To conduct analyses, the Economic Services Branch shall normally require:
5.1 Cost-Effectiveness Analyses
...(c) estimates of the capital and operating costs of implementing specified technologies or management procedures
to achieve the stated objectives.
5.2 Financial Impact Analyses
In addition to the information described under 5.1(c):
(a) detailed financial statements of the regulated party's operation for at least five years including, at minimum:
consolidated income statements, balance sheets, statement of changes in financial position, relevant transfer
prices and adopted accounting policies;
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(b) where a single establishment of a large, multi-establishment regulated party is the focus, desegregated
financial data for the specific establishment are required; and
(c) financial performance data for the industry in which the regulated party operates.
5.3 Benefit-Cost Analyses
In addition to the information described under Section 5.1:
(a) estimates of the physical quantities of equipment, chemicals, materials, labour (person-hours or years of
work, etc.) and their financial values required to achieve various levels of abatement, pollution reduction or
degrees of environmental protection, as well as any cost reductions or revenues resulting;
(b) non-financial consequences of complying with the Control Document including (but not limited to) lay
offs, reduced or increased output or production; and
(c) quantitative estimates and/or qualitative descriptions of the environmental and social gains or losses
resulting from the proposed action(s) and, where possible, estimates of the dollar values associated with these
consequences.
7.0 Further Analyses
If a financial analysis indicates that the control document compliance costs could cause severe financial burdens,
plant closures, or employee layoffs, a more comprehensive benefit-cost analysis may be implemented.
8.0 Provision of Relevant Information
8.1 Responsibility of Regulated Parties
Regulated parties who request economic analyses are expected to provide such financial and other types of
information to Ministry personnel or its consultants, as needed, to carry out the analyses.
8.2 Failure to Provide Requisite Information
Failure to provide the required information by regulated parties who request financial assessment shall be
interpreted to mean that the regulatory requirements have no significant adverse effects on the regulated party in
question.

End of Document
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638733 ONTARIO INC. et al. v. WARD
Mandel D.C.J.
Judgment: January 3,1990
Docket: Doc. No. York 272452/86
Counsel: S. Sahoy, for plaintiff.
S. Fitterman, for defendant.
Subject: Property; Contracts; Civil Practice and Procedure
ACTION for damages to recover costs of replacing floors in residence purchased from defendants.
Mandel D.C.J.z

1
This is an action by the plaintiffs to recover from the defendants damages being the costs of the replacement of the
floors in the residence (which was not new) purchased by the plaintiffs from the defendants.
2 The basis for such claim according to the plaintiff is twofold. First, the plaintiffs allege that the tile floors in question
were not damaged at the time that the agreement of purchase and sale was entered into with the defendants and that
such damage occurred subsequent thereto, at or before the closing. The agreement stipulates that the property was at the
risk of the vendors and accordingly, the plaintiffs allege that the vendors are liable for the costs of replacing such floors.
3
Second, and in the alternative, the plaintiffs allege that if the floors were damaged at the time that the agreement
was entered into, such damage was then known to the vendors and was a latent defect which rendered the premises unfit
for habitation and which was not disclosed by the vendors to the plaintiffs rendering the vendors liable [see McGrath v.
MacLean (1979), 22 O.R.(2d) 784, 27 Chitty's L.J. 58, 95 D.L.R. (3d) 144 (C.A.)].
4
I find the following facts. Mr. Hoosein for a number of years was searching for a residence to accommodate his
family which consists of his wife, four sons, of whom the youngest at the relevant time was five years old, and himself.
He wanted a house that had five bedrooms and a room that could be used by him as an office. To that end his real estate
agent, Lois Wideman, had for quite a period of time searched for such a residence. She described Mr. Hoosein as being
"fussy". The defendants owned a home which had the number of rooms that Mr. Hoosein wanted. They had purchased
such home in November 1984 and moved into it in January 1985. Mr. Ward described the house as a side-split. The main
floor contained a large foyer and hallway that led into a kitchen, laundry room and powder room. Such rooms had tile
floors. The tile was "about 3/8ths thick and with a biscuit back, and it was laid on 5/8ths sub-floor with chicken mesh
and cement". When the defendants moved into their home, they discovered broken and cracked tiles. A Mr. Aldridge,
a ceramic installer, was called to give an estimate to replace the damaged tiles. Before trial, Mr. Aldridge returned to
England. His evidence was taken on consent of the parties prior to trial pursuant to r. 36.01 and the transcript thereof
on consent of the parties was filed at trial. Mr. Aldridge testified that there were broken tiles in the kitchen and cracked
tiles in the other rooms and, as well, the floors crunched, it was all loose. Mr. Aldridge refused to replace the damaged
tiles, not only because it would be difficult to get the same type and colour of tile to match, but more importantly it
could not be done "because, I mean, you start taking up all cracked tiles, you disturb everything else." According to
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Mr. Aldridge, the tiles were "going around him". In addition, Mr. Aldridge stated that such biscuit back tiles were "not
meant for floors." Mr. Aldridge recommended that the old ceramic, the mesh and cement bed down to the sub-floor be
ripped up, 3/4 inch plywood be installed and "then use an epoxy for the new tile". I accept such testimony as well as that
of Mr. Ward and Mr. McLaren and find that the tile floor before Mr. Hoosein entered the agreement of purchase and
sale had broken tiles and cracked tiles and the tiles were "going" and were loose and one could feel the tile crunching and
that the tiles were not meant to be used on floors. Further, it was not feasible to merely replace the broken and cracked
tile, the tile floors had to be replaced.
5 Mr. Ward did not replace the tile floors as he became disenchanted with the neighbourhood and made up his mind
to sell his residence and move back to the area where his children grew up. He acquired an option on land in Unionville.
The approval of the town was required to build on such land. Until the approval was obtained, Mr. Ward was, to use
his term, in "limbo" for he could not build. Accordingly he remained in the home and did not list it for sale. Although
the home was not listed for sale, Mr. Cooper, a real estate agent, who was instrumental in the purchase of such home by
Mr. Ward and in the acquisition of the option on the Unionville land by Mr. Ward, was contacted by Mrs. Wideman,
Mr. Hoosein's agent, and was informed of the residence in question.
6
At about this time, Mr. Hoosein had sold his home and he had to find another place to live in a very short period
of time. Mrs. Wideman inspected the residence in question and reported satisfactorily to Mr. Hoosein. He inspected the
residence twice and as trustee entered into the agreement of purchase and sale (after negotiations concerning price and
septic tank warranty) with the defendants on April 24, 1986.
7 Mr. Hoosein is not a neophyte in the matter of real estate transactions. Not only was he active in buying commercial
properties for a number of years but he also was licensed as a real estate agent, took courses in real estate, and acted as
a real estate agent for 6 years. In my view, and I find that Mr. Hoosein was well experienced in buying real estate and
the principles involved therein. I shall come back to this when I deal with the matter of credibility, hereafter.
8
The agreement of purchase and sale provides for the completion of the transaction in 4 weeks. That provision was
a material and main factor to Mr. Hoosein having regard to his having sold his home and having to move at about such
time. As Mr. Hoosein stated on his examination for discovery:
114 Q. You were impressed with the house, were you not?
A. I was faced with a dilemma where I had to find a house in four weeks and one condition that Mr. Ward
was accommodating was he was ready to give us possession and that was our main point of deciding to take
Rebecca. Had we a choice, we might have looked at another property, but because Mr. Ward was ready to
move and gave us possession so fast, it influenced my decision.
9 I shall return to the matter of the "dilemma" hereafter when I deal with credibility. The evidence discloses and I find
that a 4-week closing is very rare if unknown in the real estate field. Usually the time for closing is a much longer period.
10 There was a rug in the kitchen area. Such rug might have covered the broken tiles in the kitchen when Mr. Hoosein
inspected the property, which was twice before the agreement was entered into and twice after the agreement was entered
into, and before closing. There is no evidence before me that the defendants attempted to conceal the state of the floors
from the plaintiffs as was the case in Abel v. McDonald, [1964] 2 O.R. 256, 45 D.L.R. (2d) 198 (C.A.). I find specifically
that at no time did the defendants conceal or attempt to conceal the state of the tile floors from the plaintiffs or actively
prevented such state from coming to the notice of the plaintiffs.
11 The transaction closed on May 26,1986 and the deed was taken by 638733 Ont. Inc. The keys were delivered to the
plaintiffs. That same day, Mrs. Hoosein attended at the premises to clean it before moving in. According to her, when
she attended at the premises, she saw broken tiles in the foyer in front of the door, by the stairs and in the bathroom.
She called Mrs. Wideman who testified that there was a number of "smashed and cracked tiles" in the foyer and in the
kitchen by the stove. It is common ground that one could not replace the damaged tiles and that it was necessary to
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replace the floors. The plaintiff obtained an estimate to replace the floors within a very short time of the closing of the
transaction. On consent the estimate was filed as Exhibit 2. The costs of replacing the floors according to such estimate
at such time was $9,400. The defendant agreed that such amount was reasonable and had no quarrel with such sum.
The plaintiff did not replace the floors at such time but did so in March 1987 at a cost of $10,500. It is the position of
the plaintiffs that the amount of its damages is $9,400 (the amount of the first estimate) and not their actual costs of
replacing the floors. An issue between the parties is whether the tiles were damaged between the time that the agreement
was entered into and the time of closing.
12
The rights and liabilities of the parties in the period between the entering into of the agreement of purchase and
sale and the closing of the transaction at common law are succinctly set forth in Halsbury's Laws of England, 4th ed.,
vol. 41, Sale of Land, and is as follows:
186. Maintenance Of Property.
Because the vendor while remaining in possession is in a sense a trustee for the purchaser, he is bound to take
reasonable care that the property does not deteriorate between the date of the contract and the time when possession
is delivered to the purchaser, and even where the delay in completion is due to the purchaser, this duty remains
binding on the vendor so long as he treats his possession as security for the purchase money.
187. Repairs And Preservation.
In pursuance of his duty to preserve the property from deterioration the vendor must act in regard to it as a provident
beneficial owner... If the property is freehold, the vendor must keep it in repair so far as this can be done by ordinary
expenditure. He must not damage it himself and must prevent it being damaged by trespassers, ... If damage is
caused by the vendor's failure to perform any of these duties, the purchaser is entitled to have the amount of the loss
deducted from the purchase money or if he completed the purchase he can recover the amount by way of damages.
190. Purchaser's Risk And Rights.
Subject to the vendor's duty to take reasonable care to prevent deterioration of the property, the property is at the
risk of the purchaser.
The Common Law position was put thus by Mowat J.C. in Fisken v. Wride (1865), 11 Gr. 245 at 248:
A purchaser must bear all damage which property sustains after the date of the contract, from causes which are
necessarily beyond the control of either party; such deteriorations, for example, as arise from a flood, an earthquake,
an accident by fire, and the like. But until the seller places the purchaser in a position in which the latter can prudently
take possession, the seller must at his own risk take care of the estate; ...and that the property is protected from
injury as far as the watchful care of a prudent owner could protect it.
13 Such common law position may be varied by contract. In this case it was and as hereinbefore set forth the contract
provides for the property to be at the risk of the vendor.
14 As I have hereinbefore found, prior to the date of the contract, the floors were damaged and needed to be replaced,
the tiles on the floors were cracked, broken, were going, and the tiles crunched when you walked on them. They were
loose. Such state existed at the date of the contract and such state existed at the time of closing. I do not accept the
evidence of Mr. Hoosein that the floors when he saw them before closing were "All nice clean and tidy" and were "All
okay" and that the floors were damaged after the agreement of purchase and sale was entered into and before completion
thereof.
15
Mr. Hoosein contradicted himself in a material aspect with what he stated on his examination for discovery. At
trial he testified and would have one believe that the 4-week period with which he was faced to find another home was of
little import in his quest for he could have rented a home and that he purchased the home in question because the family
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liked it; it was in excellent condition; and the defendants kept it tidy and clean. Yet on discovery when asked the question
"You were impressed with the house, were you not?" The answer he gave was not "yes", which one would expect having
regard to the foregoing testimony at trial, rather his answer was:
A. I was faced with a dilemma where I had to find a house in four weeks and one condition that Mr. Ward was
accommodating was he was ready to give us possession and that was our main point of deciding to take Rebecca.
Had we had a choice, we might have looked at another property but because Mr. Ward was ready to move and give
us possession so fast it influenced my decision.
16
It then appears and I find that Mr. Hoosein was facing a dilemma and, of major and overriding importance to
him in the purchase of the house in question, was his ability to complete the transaction within 4 weeks. The plaintiffs
did not have a choice.
17
The foregoing question and answer was read to Mr. Hoosein by counsel and he agreed that he gave such answer
on his examination for discovery. He then attempted to explain away such answer by saying that the word "dilemma"
was not his word but that of Mr. Budd, counsel for the defendants who conducted the examination. Such explanation is
but an example of the manner in which Mr. Hoosein gave his evidence. Such answer is neither convincing nor accurate.
I have quoted the question posed by counsel on discovery. The word "dilemma" was not the word of such counsel, it was
the word of Mr. Hoosein. The question asked was "you were impressed by the house, were you not?"
18 In addition, Mr. Hoosein would have one believe that he was unaware of the principle of "Buyer Beware", having
heard it for the first time in this action. He would then have one believe that he is naif. I find it hard to believe that
someone who dealt as a principal actively buying commercial properties for a number of years and who acted as a real
estate agent for 6 years, having taken courses and who was licensed to sell property, was unaware of the buyer beware
principle. Having seen and heard Mr. Hoosein in the witness box, he struck me as a person who was not naif. Rather,
to use the vernacular, he struck me as one who was "street smart". In addition he stated that his concern in respect of
the floor was the harm that might occur to his 5-year-old son in that he often walked barefoot and may fall. Having
regard to the evidence as to the condition of the floor, it is strange to say the least, that the concern was only in regard
to the 5-year-old son and no one else using the floor and further that, notwithstanding such concern, the floors were
not replaced until almost 1 year later and then because the wife was disgusted with having to clean caipets which were
placed on the damaged floors. The foregoing are but examples and not all inclusive of why I do not accept Mr. Hoosein's
testimony where it conflicts with my findings.
19
As I have said I find that the tiles on the floors were broken, cracked, loose and going; that they crunched when
walked on; that the floors needed to be replaced; and that the condition of the floor was as aforesaid at date of contract
as well as on completion. I further find that the most important matter to the plaintiffs was to find a five-bedroom house
which also contained a room to be used as an office, possession of which could be obtained by the plaintiffs with 4
weeks. That was foremost in the minds of the plaintiffs, the wife and Mrs. Wideman. Although if they had a choice, the
plaintiffs would have looked at other properties. They had no choice. They had been searching for and had retained Mrs.
Wideman to search for a suitable home for quite a considerable period of time. They were unsuccessful and they were
now met with a very short time limit to acquire a home. As Mr. Hoosein stated on his discovery, if he had a choice he
would have looked at another property. The plaintiffs had no choice and bought the home in question with the defects
that existed as I have hereinbefore found. The first ground of the plaintiffs accordingly fails.
20
As for the plaintiffs' alternative ground, the law as to the purchase of completed houses was put thus by Dickson
I. (as he then was) in Fraser-Reid v. Droumtsekas, [1980] 1 S.C.R. 720, 29 N.R. 424, 9 R.P.R. 121, 103 D.L.R. (3d) 385:
Although the common law doctrine of caveat emptor has long since ceased to play any significant part in the sale
of goods, it has lost little of its pristine force in the sale of land. In 1931, a breach was created in the doctrine
that the buyer must beware, with recognition by the English Court of an implied warranty of fitness for habitation
in the sale of an uncompleted house. The breach has since been opened a little wider in some of the States of the
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United States by extending the warranty to completed houses when the seller is the builder and the defect is latent.
Otherwise, notwithstanding new methods of house merchandising and, in general, increased concern for consumer
protection, caveat emptor remains a force to be reckoned with by the credulous or indolent purchaser of housing
property. Lacking express warranties, he may be in difficulty because there is no implied warranty of fitness for
human habitation upon the purchase of a house already completed at the time of sale. The rationale stems from
the laissez-faire attitudes of the 18th and 19th centuries and the notion that a purchaser must fend for himself,
seeking protection by express warranty or by independent examination of the premises. If he fails to do either, he
is without remedy either at law or in equity, in the absence of fraud or fundamental difference between that which
was bargained for and that obtained.
21
In McGrath v. McLean (1979), 22 O.R. (2d) 784 at 792, 27 Chitty’s L.J. 58, 95 D.L.R. (3d) 144 (C.A.) Dubin J.A.
was prepared to make the following assumptions:
I am prepared to assume that, in an appropriate case, a vendor may be liable to a purchaser with respect to premises
which are not new if he knows of a latent defect which renders the premises unfit for habitation. But, as is pointed out
in the lecture above referred to, in such a case it is incumbent upon the purchaser to establish that the latent defect
was known to the vendor, or that the circumstances were such that it could be said that the vendor was guilty of
concealment or a reckless disregard of the truth or falsity of any representation made by him. It is to be observed that
that is quite a different case than the one founded on the principle of M'Alister (or Donaghue) v. Stevenson, supra.
Similarly, I am prepared to assume that there is a duty on the vendor to disclose a latent defect which renders the
premises dangerous in themselves, or that the circumstances are such as to disclose the likelihood of such danger,
e.g. the premises being sold being subject to radioactivity. Again, however, under such circumstances the cause of
action is not dependent on the principles enacted in M'Alister (or Donaghue) v. Stevenson.
22

It is on such assumptions that the alternative ground of the plaintiffs rests.

23 An element thereof is that the defect complained of be a latent defect. The distinction between a latent and a patent
defect is set forth in Halsbury's Laws of England, 4th ed., vol. 42, para. 51, as follows:
1. Patent Defects Of Quality.
Defects of quality may be either patent or latent. Patent defects are such as are discoverable by inspection and
ordinary vigilance on the part of a purchaser, and latent defects are such as would not be revealed by any inquiry
which a purchaser is in a position to make before entering into the contract for purchase.
24
The defects in the floors at the date of the contract could have been detected by ordinary vigilence on the part of
the plaintiffs. Not only were they visible to the eye but they were also detectable having regard to the other senses. The
floors crunched when walked on. As I have already found the defects were not attempted to be, nor were they concealed
by the defendants. I find that the defects were patent and not latent. Accordingly the second ground also fails.
25

The action of the plaintiffs is dismissed with costs to the defendants to be assessed.
Action dismissed.

End of Document
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Counsel: Alan Lenczner, Orlando Rosa for Plaintiff
Brett Ledger, Andrea Laing for Defendants
Subject: Contracts; Property; Civil Practice and Procedure; Environmental; Corporate and Commercial; Torts
ACTION for damages based on fraudulent inducement to purchase contaminated land.
Lax J.:

1
At the nub of this case is the uneasy marriage between contract and tort law. It asks under what circumstances
a contracting party who limits or excludes liability in its contract will have liability in tort? The question arises on the
brief facts below.
2 In 1990, the plaintiff, "Antorisa", purchased a service station property (the "Sheppard property") from a petroleum
company on an "as is" basis under an Agreement that excluded liability after closing for the condition of the property and
for any representations other than those contained in the Agreement. Five years later, Antorisa learned that the property
was contaminated. It brings this action claiming damages to recover the costs of clean-up and associated business losses
alleging that representations by the vendor that the property was "clean" induced it to enter into the Agreement. The
representations are alleged to have been made recklessly and to amount to fraudulent misrepresentations that displace
the contractual limitations on liability. It asks why a purchaser should be saddled with the costs of cleaning up the
vendor's mess and looks to the law to impose a duty of care so as to overcome this result, notwithstanding the agreement
it made and whether or not the representations are found to be actionable.
3 Prior to trial, the action against Sunoco Inc. and Barenco Inc. was dismissed. The defendants at trial were McCollFrontenac Inc. (formerly, Texaco Canada Inc.), 172965 Canada Limited, Imperial Oil Limited, Devon Estates Limited
and Al Brown (collectively, "Imperial"). The quantum of damages was agreed. The issue at trial was whether these
defendants have liability to the plaintiff for its damages.
Background to the Agreement
Imperial's Acquisition of Texaco

4
In 1989, Imperial acquired the shares of Texaco Canada Inc. from its American parent corporation, Texaco Inc.
Following the acquisition, Texaco changed its name and was continued as McColl-Frontenac Inc. It carried on business
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as a partnership with Imperial under the name Imperial Oil. The acquisition was subject to approval by the Federal
Bureau of Competition Policy ("FBC"), which had concerns about the potential effect the acquisition would have on
competition in the petroleum industry. Following lengthy negotiations and public hearings, the Competition Tribunal
ordered Imperial and its subsidiaries to divest several hundred service station sites across Canada. The Order required
that in the Greater Toronto area, half of all the former Texaco sites be sold for continued petroleum use.
5 Antorisa was incorporated as Active Tire & Auto Centre Corp. and changed its name to Antorisa Investments Ltd.
in 1990. It forms part of a family of automotive-related businesses that are owned or controlled by Ralph Chiodo and his
family. Chiodo was interested in acquiring some of the divestiture sites for his Active Tire business, which was expanding
at the time. By 1990, Chiodo had twenty years of experience in the petroleum retail and service-station business, having
owned and operated at least seven service stations. He also owned or controlled a variety of companies, including Active
Tire & Auto Centre (operator of the Active Green & Ross tire franchise), car dealerships, an auto-parts business, a fuel
oil business, a construction company and several holding companies. Despite his lack of formal education, he is an astute
businessman and a successful entrepreneur with considerable experience in commercial real estate transactions.
6
Asa result of Chiodo's involvement in the petroleum retail and related automotive-service industry, he was well
known in the industry and was acquainted with individuals who worked for the major oil companies of the day, including
the defendant A1 Brown and Don Webster. They were employees of Imperial who were assigned to the group that
was responsible for the implementation of the divestiture. Webster became an Ontario Coordinator and Brown was
the National Coordinator of the program. Apart from a business relationship, Chiodo and Brown developed a social
relationship and they saw one another regularly for lunches, golf, hockey games and the like.
7
Chiodo learned about the Texaco acquisition from a newspaper account and contacted Brown to find out when
the sites would be available and about the bid process. During this conversation and in several that followed, Chiodo
testified that Brown, and later, Webster, made representations concerning the environmental condition of the properties
that Imperial was divesting. The alleged representations, which I will discuss more fully later, are the foundation of the
plaintiffs case.
The Divestiture Process

8
The FBC's Order required Imperial to divest a large number of properties in a short timeframe. It also required
that a number of properties be sold for continued petroleum use. Up until that point in time, the sale by Imperial of
properties for continued petroleum use was a rare occurrence. Previously, when Imperial sold a property that had been
used as a service station, it "decommissioned" the site by removing the tanks, pumps and lines and often any buildings
on the property. It would remediate contaminated soil encountered on the property to a level acceptable for commercial
use and sell the property as "bare" or "surplus" land.
9
The FBC process required Imperial to develop new procedures for dealing with the divestiture and a group of
employees was formed to handle the sales across the country. The group was composed of individuals experienced in
the marketing and sale of real estate, such as Brown and Webster. The group also contained individuals specialized in
dealing with environmental matters.
10 Jim Strasser was an engineer who was requested by Imperial management to develop a series of recommendations
as to how the divestitures could be handled from an environmental perspective. Strasser considered a range of options
from selling all of the divestiture properties "as is", without any investigation into their environmental condition, to
conducting a full-scale investigation of the environmental state of all sites, including intrusive testing, and remediation of
all contamination identified as a result of such assessments prior to sale. Ultimately, Strasser concluded that a full-scale
environmental assessment and remediation of all sites could not be accomplished within the timeframe contemplated by
the Order. In addition, intrusive testing would be impractical in cases where a property would continue in petroleum use
because this kind of testing and remediation generally involved the destruction of the existing facilities on the property.

iwNext Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Antorisa Investments Ltd. v. 172965 Canada Ltd., 2006 CarsweilOnt 5160
2006 CarswellOnt 5160, [2006] O.J. No. 3427, 20 B.l ,R. (4th) 211, 41 C.C.L.T. (3d) 275...

......

.... . .......

11
Strasser concluded that a "middle of the road" option involving full "evaluation" of all properties but only limited
intrusive "assessment and remediation" of some of the properties would be most in keeping with the intent of the Order.
This option contemplated, in each case, a review of the historic information available about the site, including any history
of leaks or spills. This also involved a non-intrusive surface site inspection, including an interview of the operator of the
service station. This preliminary evaluation stage was designed to screen sites and identify those that posed an elevated
risk of contamination. Those sites which posed an elevated risk were to be subjected to more extensive testing, including,
where appropriate, tests to confirm that underground tanks were not leaking, or bore hole testing of the property's soil.
Sites that were determined to be contaminated as a result of this process would be remediated prior to sale. All properties
would be sold with full disclosure to the purchaser of the results of the first stage evaluation of the site's history and,
where further testing was performed, the results of such tests. Strasser's recommendation, made in the form of a report
dated October 27,1989, was accepted by Imperial management.
12
In order to determine which sites would be subjected to full assessment (i.e., beyond the initial evaluation stage),
Imperial developed a "risk matrix" that attributed weight to various factors that might affect the risk of contamination
posed by a property, including, amongst other things, its proximity to sources of potable water, a prior history of spills,
the age of the facility and the land-use of neighbouring properties. The various scores were ran through an equation
which calculated an individual "risk score" for each property. Those properties that had risk scores of more than "50"
were subjected to intrusive testing while those that had scores under "50" were not.
13 Asa result of the first stage evaluation, Imperial prepared a "Site Environmental Review Checklist" for the Sheppard
property. It indicated that Texaco had acquired it in 1967, that the facilities had been rebuilt in 1981, but that "records
of ownership and usage [were] not available". The Checklist also indicated that the property did not exhibit any obvious
signs of contamination and that there was no history of environmental incidents on file. It stated that product inventory
control results had been reviewed and that no consistent losses of product had been noted. A risk score calculated for
the Sheppard property shows that it obtained a score of "32". Because its tanks were of a certain age, the tanks and
lines were subjected to pressure and vacuum testing but, because the risk score was less than fifty, the property was not
subjected to intrusive testing.
Antorisa’s Purchase of the Sheppard Property
(i) The Bid Process

14 Imperial established a closed bid process administered by First Boston Canada Limited to sell the Texaco properties.
In March 1990, Chiodo wrote to First Boston to express interest in 24 service station sites to be divested, including
the Sheppard property. In April, First Boston sent information fact sheets with respect to the properties requested by
Antorisa and invited Antorisa to attend a Data Information Centre to obtain additional information. The First Boston
letter also provided an outline of the terms of sale and sealed bid process. Among other things, the First Boston letter
stated:
While care has been taken to prepare information to assist Potential Purchasers in considering the making of an
offer, neither Imperial Oil nor First Boston make any representations whatsoever as to the accuracy or completeness
of the information either in the Data Information Centres or as sent to you, and shall assume no liability whatsoever
to you for any reliance or use that you may make of such information.
You are requested to do your own due diligence with respect to each of the properties in which you are interested.
Imperial Oil shall only be liable with respect to representations and warranties that are contained in an Agreement of
Purchase and Sale, if any, executed by Imperial Oil and by you as a purchaser. [Emphasis added]
15
At Antorisa’s request, First Boston later provided Antorisa with bid packages for eight service station properties,
including the Sheppard Property. The bid package for each of the eight properties consisted of Bid Instructions, an Offer
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Form and a bid submission envelope. The Bid packages were identical in material respects for each of the properties,
particularly the environmental provisions and the indemnities.
16

Among other things, the Bid Instructions contained the following disclaimer:
A Prospective Purchaser shall have no claims whatsoever against Imperial Oil, or its Affiliates, or First Boston
Canada Limited and all of their respective directors, officers, employees and shareholders ("Vendor Parties")
howsoever arising out of the Divestiture, except to the extent arising out of or attributable to a binding Agreement
of Purchase and Sale, if any, entered by that Prospective Purchaser, as purchaser and the Vendor for any of the
properties. Without limiting the generality of the foregoing, nothing contained in these Instructions to Prospective
Purchasers or in the Evaluation Materials in the Data Room(s) or in any other statements, whether oral or written,
shall constitute representations or warranties of the Vendor Parties as to any of the Properties and the Vendor Parties
assume no responsibility whatsoever for any reliance therein placed by Prospective Purchasers in formulating any of
their Bid submissions for any of the Properties. [Emphasis added]

(ii) The Offer Terms

17
Imperial was aware that the procedure it adopted for assessing the divestiture properties would not identify all
potential contamination on the properties. Accordingly, the Offer Terms used for the sale of the properties were specially
developed for the divestiture process. The divestitures were taking place at a point in time when environmental matters
were gaining an increased profile. Although the prior form of agreement that had been used by Imperial for the sale
of decommissioned former gas station sites was also designed to transfer liability for environmental matters to the new
owner, more detailed provisions were included to achieve this in the divestiture context. Imperial wanted to ensure that it
would not have any future involvement with a property after closing. Once a new owner started to operate a gas station
on a property it would become very difficult to separate liability for what happened prior to closing from what happened
after closing. There was also a concern that environmental standards were evolving and Imperial did not wish to be
responsible for a failure to comply with future standards by a regulatory body.
18 With this in mind, Imperial's solicitors drafted an Offer that included acknowledgments by the purchaser in Article
10.1 that:
(i) the Real Property has been used by the Vendor for the storage, sale and transfer of petroleum products or
their derivatives and additives;
(ii) discharge of petroleum products or their derivatives into the soil may have occurred at the Real Property
from time to time in the past, as a result of which portions of the Real Property may have petroleum
impregnated surface and subsurface conditions;
(iii) the Purchaser is responsible for conducting its own searches and investigations of the current and past uses
of the Real Property;
(iv) the Real Property is being sold on an "as is" basis, subject to the provisions of Schedule "F" ...
19

Article 10.2 states:
Subject to the provisions of Schedule "F", the Purchaser agrees to accept the Real Property on the Closing Date in all
material respects as it exists on the date of this Offer, reasonable wear and tear excepted. The Purchaser acknowledges
that the Vendor has not made, does not make, and shall not be required to provide any warranty or representation
with respect to the condition of the Real Property (environmental or otherwise) and that the Vendor shall have no
liability or obligation with respect to the value, state or condition of the Real Property, any deficiencies therein or
repairs, replacements or other work required with respect thereto, environmental or otherwise, whether or not with any
knowledge of the Vendor, its employees, agents, tenants or contractors, (or set forth in the reports mentioned in s.
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8.1), any and all of which, including any obligations with respect thereto, shall on the Closing Date be accepted and
assumed by the Purchaser. [Emphasis added]
20 Article 8 and Schedule "F' are headed "Environmental Matters". Together, they contemplate a due diligence period
and a process for a purchaser to conduct an environmental assessment of a property. Following acceptance of an Offer,
the vendor is required to provide the purchaser with copies of environmental reports "in [its] control or possession". The
purchaser is then given a period of 45 days to conduct its own environmental assessment with an option to give notice
to terminate the agreement if dissatisfied with the assessment. The vendor, upon l-eceipt of a notice to terminate has the
option to either perform remedial measures or terminate the Agreement. Schedule "F' includes the following terms:
F.2 From and after the Closing Date, the Real Property shall be entirely at the risk of the Purchaser and the
Purchaser shall assume any and all responsibilities and liabilities arising out of or in any way connected with any
condition in, on, or of the Real Property existing as of the Closing Date, whether environmental or otherwise.
F.3 The Purchaser acknowledges that it is being provided with an opportunity to conduct a full environmental
assessment and investigation of the Property and that the Purchaser is not in any way relying on the adequacy,
appropriateness, accuracy, completeness or other advisability of the actions proposed to be taken in connection
with the Work in respect of which the Vendor makes no covenant, representation or warranty.
F.4 The Purchaser covenants and agrees:
(a) to be liable for any Claim; and
(b) to indemnify and to hold each, of the Vendor Indemnified Parties completely harmless in respect of any
Claim,
directly or indirectly incurred, sustained or suffered by or asserted against any Vendor Indemnified Party
relating to, arising out of, resulting from or in any way connected with any Environmental Matters, including,
without limitation, any latent defects howsoever caused whether through or attributable to the negligence, wilful
misconduct or other actions of the Vendor or otherwise, the failure of the Vendor to comply with any laws,
rules, regulations, ordinances, standards, by-laws, orders, certificates, permits, approvals, consents or directions
connected therewith whether existing prior to or arriving after the Closing Date, including, without limitation, the
costs and expense of clean up and restoration of the real property required as a result of a court or governmental
order and of compliance with any stop orders, control orders, abatements or other orders or directions of any
governmental authority. The Vendor shall not be liable to the Purchaser for any loss, cost, expense, liability,
payment and/or damage which the Purchaser may suffer as a result of business disruption or damage to Real
Property as a result of any such clean-up. ...
[Emphasis added]
21

The entire agreement clause in Article 18.1 provides:
This Agreement shall constitute the entire agreement between the parties concerning the transaction contemplated
hereby and all prior negotiations, proposals and writings pertaining to this Agreement (except any confidentiality
agreement between the parties) or the subject matter hereof are superseded hereby. The Purchaser acknowledges that
the Vendor has made no representation, warranty, collateral agreement or condition, whether direct or collateral, or
express or implied, which induced the Purchaser to make this Offer or to enter into the Agreement or on which reliance is
placed by ihe Purchaser, or which affect this Agreement or the Property other than expressed herein. [Emphasis added]

22

Finally, Article I is a form of Indemnity Agreement that in part provides:
2. Purchaser's Indemnity of the Vendor Without limiting and in addition to any other indemnities provided by the
Purchaser in the Purchase Agreement, the Purchaser shall be liable for and shall indemnify and hold completely
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harmless the Vendor, its affiliates, their successors and assigns, from any and all costs, claims, demands, liabilities
and damages whatsoever that they may suffer, pay or incur howsoever arising out of or in any way connected with
any condition in, on, or of the Real Property existing as of the Closing Date or thereafter, whether environmental
or otherwise.
(Hi) Antorisa Submits Offers for the Properties

23
Cliiodo did not review the Offer Form. Instead, he forwarded it to his lawyer, Patricia Wright of Reble, Ritchie,
Laurent, Wright and Ketcheson and retained her to review it and prepare offers to purchase the eight service station sites.
Wright testified that she reviewed all of the Offer Terms and then had a telephone discussion with Chiodo in which she
discussed the environmental provisions in the Offers. She did not like them as they were too onerous on the purchaser and
she conveyed this to Chiodo. Schedule "K" to the Offer Form allowed for purchaser's amendments and she recommended
that Antorisa make amendments to the Offer. Chiodo did not want to make any changes out of concern that this would
make his bid less attractive and take him out of the process.
24
Chiodo denies this discussion took place, but I find that it did. Wright is a careful solicitor who had previously
acted for Chiodo and his companies in respect of numerous real estate transactions, including the acquisition of service
station sites. She was correct that the Offer Terms were onerous on a purchaser. I would expect her to point this out to
her client and I am satisfied that she did.
25 On Antorisa's instructions, no amendments were made to Schedule "K" and Wright prepared offers to purchase the
eight properties. Antorisa was the successful bidder on four of the sites for a combined purchase price of $4.8 million. Its
offers were accepted by McColl-Frontenac on August 15, 1990, resulting in Purchase Agreements for these properties.
It was also the high bidder for two other properties, 1539 Jane Street and 445 Trafalgar Road. The Jane Street property
was subject to a right of first refusal, which was exercised and it could not be sold to Antorisa.
26 The Trafalgar property was withdrawn from the sale process due to environmental conditions. Nonetheless, Chiodo
attempted to purchase it. He sought to negotiate a 10-year lease on the property with an option to purchase within this
period once the environmental problems were rectified. Imperial was willing to lease Trafalgar to Antorisa, but it was
not prepared to commit to a future sale as the remediation method recommended by its environmental specialists was
expected to take some years to complete.
27 Chiodo h ad conversations with Webster about the Trafalgar property shortly after he returned from Italy in August
1990 and made some notes of his discussions with Webster. The first note reads, "called Don — cant sale 445 Trafalgar
because its contaminated and cant cleanup — Esso policy cant sale contaminated sites". The second note reads, "don't
waste money — we cant sell — engineer won't approve if contaminated — Esso policy important".
28 Chiodo testified that Webster told him not to waste his money on environmental assessments because of Imperial's
policy and this is reflected in the second note. It is more likely that Webster was advising him not to waste his money
on purchasing the Trafalgar property given the uncertainty of the length of time it would take to remediate the site. I
accept Webster's evidence that he told him, "kick the tires yourself'. He was aware that the Agreement imposed onerous
terms on a purchaser. Webster respected and liked Chiodo and had no motivation to mislead him. Rather, he tried to
ensure that Chiodo looked out for his own interests. I find that the statements attributed to Webster that are reflected
in the notes relate to the Trafalgar property. They have no bearing on the Sheppard property and in any event, they
are true statements. Imperial had a policy to clean up sites before offering them for sale and did not sell sites it knew
to be contaminated.
(iv) The Environmental Assessments

29 After its offers were accepted and in accordance with Article 8.1, Imperial provided copies of the Checklist and the
pressure and vacuum test results for the Sheppard property to Antorisa as well as environmental reports for the otherthree properties. In September, Antorisa retained Charles Sweeney, a former Petro Canada engineer who had worked in
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the petroleum industry for many years, to assist with its purchase of the four properties. He recommended that Antorisa
retain Barenco Inc., an environmental consulting and engineering firm, to conduct environmental testing of the four
properties. Barenco was asked to prepare a proposal for shallow vapour testing at each of the sites, but informed Antorisa
that this would not detect petroleum products that had seeped deep into the ground. Using the shallow vapour method,
it found elevated gasoline vapour readings at three of the sites. As contemplated by the Agreements, Imperial carried
out a program of remedial measures on these properties and the transactions were subsequently completed.
30 The fourth property, the Sheppard property, which is the subject of this lawsuit, had been the site of a gas station
for many years before Texaco acquired it and constructed a service station and gas bar on the property. In 1981, Texaco
demolished the existing station and replaced it with a two-bay self-service facility that Texaco owned until the Imperial
acquisition. Barenco did not find contamination at this site. Its only recommendation was to pump out and remove the
waste oil tank that was no longer in use.
(v) Completion of the Agreement for the Sheppard Property

31 McColl-F rontenac was the executing party to the Agreement for the Sheppard property. As a tax planning measure,
it transferred the property to 172965 Canada Limited, which held bare title as a nominee for McColl-Frontenac and
Imperial until title was transferred to Antorisa on January 15, 1991.
32 Antorisa could have sold the property to Ultramar for $1,000,000 before closing and realized a profit of $100,000.
It rejected Ultramar's offer in favour of a lucrative lease with Sunoco Inc., which was in place before the completion of
the sale of the Sheppard property. Sunoco operated a gasoline service station on the site for five years. In September
1995, in anticipation of the termination of the lease with Sunoco and the sale of the property for non-petroleum use,
Antorisa obtained an environmental report from Jacques Whitford Environmental Limited ("Whitford"). The report
disclosed significant subsurface contamination on the Sheppard property that likely pre-dated Antorisa's purchase and
Sunoco's lease.
The Theories of the Case
Plaintiffs Case

33
Antorisa advances three alternative grounds for imposing tort liability on the defendants despite an "as is"
contract that was entered into with the benefit of professional advice, both legal and environmental, that excludes liability
for representations and that transfers to the purchaser following closing all liability for the condition of the property,
environmental or otherwise.
34
First, it relies on a line of authority that holds that representations that induce a party to contract can overcome
contractual language excluding liability. To succeed on this branch of its argument, the plaintiff must establish that but
for the alleged representations, Antorisa would not have completed the transaction. It must also address article 18.1 of
the Agreement as it contains an express acknowledgment that Antorisa was not induced to enter into the Agreement.
35
Second, it puts its case on the basis of fraud, alleging that the representations of Brown and Webster, although
made without an intention to deceive, were made recklessly and that this has the same legal effect as a fraudulent
misrepresentation. If this is correct, the plaintiff submits that no effect can be given to a contractual limitation excluding
representations of this kind.
36
Third, I am asked to 'advance the law' and impose a common law duty of care on a vendor of real property who
conveys land without disclosing its potential for an "environmental defect". The plaintiff submits that Texaco knowingly
concealed the contamination on the Sheppard property by burying the old tanks when the station was rebuilt in 1981, and
that Barenco’s testing method, which was common at the time, could not have discovered the subsurface contamination.
The plaintiff says that these are circumstances where the law should impose a duty on the vendor to disclose the defect
or assume the risk. According to the plaintiff, the doctrine of caveat emptor should not apply.
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Defendants' Case

37
The defendants do no dispute that there can be concurrent liability in tort and contract. They submit that
the contract must prevail where its terms contradict or exclude liability in tort as this contract does. The terms of the
Agreement do not permit Antorisa to rely on representations as to the condition of the property, but in any event, the
alleged representations, if they were made, do not approach the level of certainty to be actionable, nor is it credible that
they were relied on.
38 The defendants characterize this as a case of two sophisticated commercial parties who were both aware that there
is a risk of contamination on any service station site and that this is fairly reflected in the terms of their Agreement.
The Agreement provides the purchaser with the opportunity to discover this before closing and gives the vendor the
opportunity to remedy it before closing or the contract can be terminated. They submit that there is no common law duty
to sell land in any particular condition and no unfairness in transferring the risk of contamination to the purchaser after
closing unless a cause of action for latent defect (which Antorisa concedes it cannot establish) is made out. Otherwise,
the doctrine of caveat emptor is alive and well and carving out another exception is neither necessary nor desirable.
The Theory of Concurrency
39

The general issue of tort-contract concurrency was addressed by the Supreme Court of Canada in Central & Eastern
Trust Co. v. Rafuse I and explored further in BG Checo International Ltd. i>. British Columbia Hydro & Power Authority 2 .

The majority held that, unless excluded or limited by the terms of the contract, concurrent actions in tort and contract
may be pursued. In Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd.', the plaintiffs claim was based
on a negligent failure to warn. Referring to some of the court's earlier decisions, McLachlin J. stated at pp. 1231-32:
While BVHB's claim sounds in tort, the contract remains relevant to determining whether a tort duty arises, and if
so, its scope. As this court stated in BG Checo International Limited v. British Columbia Hydro and Power Authority,
[1993] 1 S.C.R. 12, per LaForest and McLachlin JJ., parties are free to contract "to limit or waive the duties which
the common law would impose on them for negligence" (pp. 26-27). However, "[i]n so far as the tort duty is not
contradicted by the contract, it remains intact and may be sued upon" (p. 27).
To borrow the language of LaForest J. in London Drugs Ltd. v. Kuelme & Nagel International Limited, [1992] 3
S.C.R. 299 at p. 327, tort liability in a case such as this falls to be assessed in a contractual matrix. The parties'
planned obligations must be given appropriate pre-eminence. Where those planned obligations negate tort liability,
contract trumps tort [citations omitted]. It follows that a tort claim cannot be used to escape an otherwise applicable
contractual exclusion or limitation clause: Central Trust Co. v. Rafuse, [1986] 2 S.C.R. 147.
40 In Air Nova t>. Messier-Dowty Ltd. 4, the Ontario Court of Appeal adopted the second paragraph from the above
passage as an articulation of the general proposition of law. This was also a failure to warn case. The court had no
difficulty finding that a general exclusion for negligence included an exclusion of liability based on a negligent failure
to warn. The court points out that none of the exclusion clauses in Bow Valley used the word "negligence", but because
of the broad wording of the clauses, the Supreme Court interpreted them as excluding liability for this tort. Although
exclusion clauses are strictly construed against the party relying on them, it seems that specific common law duties or
causes of action need not be explicitly exempted as long as the contractual terms are broad enough to exclude them.
41

It is now settled that the fact that parties have dealt with matters in a contract does not mean that they intend

to exclude the right to sue in tort. ("It all depends on how they have dealt with it").5 Commercial parties may order
their affairs and allocate risks as they like. However, if they arrange their rights and duties in a different way than would
be done by the law of tort, the tort duty must give way. How then have the parties in this case arranged their rights
and duties?
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42 According to the terms of the Agreement that I have already referred to, they have expressly agreed and Antorisa
has expressly acknowledged that:
(a) the property is being sold on an "as is" basis;
(b) the property has been used for storage, sale and transfer of petroleum products and may have petroleum
impregnated surface and subsurface conditions;
(c) the vendor has no liability for the environmental condition of the property, whether or not it had knowledge;
(d) the vendor has made no extra-contractual representations, warranties, collateral agreements or conditions
that induced the contract or on which reliance is placed;
(e) the vendor is to be indemnified for all claims connected with any environmental matters, whether caused by
negligence, wilful misconduct or other actions of the vendor including regulatory non-compliance pre-dating
the purchase;
(f) from and after closing, the property is entirely at the risk of the purchaser who will assume all liabilities,
including liability for the environmental condition of the property.
Despite the comprehensive exclusions and non-reliance terms contained in this contract, it is the plaintiffs position
that the only one that gives it pause and may limit a tort remedy is found in Article 10.2 [item (c) above], which I reproduce
again with the particular portion highlighted:

43

10.2 Subject to the provisions of Schedule "F". the Purchaser agrees to accept the Real Property on the Closing
Date in all material respects as it exists on the date of this Offer, reasonable wear and tear excepted. The Purchaser
acknowledges that the Vendor has not made, does not make, and shall not be required to provide any warranty or
representation with respect to the condition of the Real Property (environmental or otherwise) and that the Vendor
shall have no liability or obligation with respect to the value, state or condition of the Real Property, any deficiencies
therein or repairs, replacements or other work required with respect thereto, environmental or otherwise, whether or not
with any knowledge of the Vendor, its employees, agents, tenants or contractors, (or set forth in the reports mentioned
in s. 8.1), any and all of which, including any obligations with respect thereto, shall on the Closing Date be accepted
and assumed by the Purchaser.
44

The plaintiffs answer to the "no liability" clause is said to lie in a series of cases beginning with Lord Denning's

dicta in Jaques v. Lloyd D. George & Partners Ltd.

(\

7

and Mendelssohn v. Normand Ltd. and accepted by our Supreme
O
A
Court in Okanagan Mainline Rea! Estate Board v. Canadian Indemnity Co. and Bauer v. Bank of Montreal. They
are authority for the proposition that a party who misrepresents, albeit innocently, the contents or effect of a clause
inserted into a contract that induces the contract, cannot rely on the clause in the face of the misrepresentation (per
Judson J)10. In Bauer, which was an action by a bank on a guarantee, the misrepresentation argument failed as there
was no evidence of a specific misrepresentation that led to the formation of the contract. In Canadian Indemnity, which
was also a commercial case, it succeeded.
45
Mendelssohn was a case where a man left his car with a parking attendant who promised that he would lock it
up. His luggage was stolen and he claimed damages for the loss. The rationale for relieving Mr. Mendelssohn of the
company's exclusion on liability that was printed on the ticket is expressed in this way by Lord Denning:
The reason is because the oral promise or representation has a decisive influence on the transaction — it is the very
thing which induces the other to contract — and it would be most unjust to allow the maker to go back on it. The
printed condition is rejected because it is repugnant to the express oral promise or representation.11

v
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Lord Phillimore approached it this way:
He was clearly concerned about his luggage and it seems to me that he was induced to leave the car there by a firm
promise that it would be locked. Whether one regards that promise as a representation or whether one regards it as
a collateral term of the contract, or whether one regards the contract as being partly oral and partly in writing in the
shape of the ticket, it seems to me it can make no real difference. It is quite clear that if it was really a representation...
10
namely, the representation being made and believed ... [the defendants] cannot rely on their exemption clauses.

47 I would describe Mendelssohn and Lloyd George as "consumer cases" as each deals with an exemption or exclusion
clause in a printed contract where there has been no opportunity for the parties to "arrange their rights and duties".
i •a

Beer v. Townsgate I Ltd.
also falls into this category. There, the plaintiffs, who were unsophisticated, entered into
printed form agreements for the purchase and sale of condominiums on representations that were false. The agreements
contained an "entire agreement" clause that purported to exclude any finding of liability from a representation. The court
referred to the decisions in Central Trust Co. and BG Checo, citing the passage below from BG Checo:
The rule is not that one cannot sue concurrently in contract and tort where the contract limits or contradicts the
tort duty. It is rather that the tort duty, a general duty imputed by the law in all the relevant circumstances, must
yield to the parties' superior right to arrange their rights and duties in a different way. In so far as the tort duty is
not contradicted by the contract, it remains intact and may be sued upon.14
48
In Beer, the trial judge assumed that the "entire agreement" clause precluded an action in tort. The Court of
Appeal was not convinced of this, but did not give any reasons. The trial judge imposed liability relying on a finding that
the misrepresentations concerned a material matter that induced the two purchasers to enter into the agreement, which
were signed in haste in an atmosphere of extreme "hype" and "frenzy" with no opportunity to read the agreement before
signing. The Court of Appeal agreed and dismissed the appeal relying on Canadian Indemnity for the proposition that
the parole evidence rule cannot be used to exclude evidence of a misrepresentation that induced the making of a contract
and thus be used to allow the defendant to rely on a clause in the face of the misrepresentation.15 The court also found
that the plaintiffs were not bound by the clause as there was no reasonable expectation they were assenting to it. For this
proposition, the court relied on Zippy Print Enterprises Ltd. v. Pawliuk,16 where Lambert J.A. stated:
A general exclusion clause will not override a specific representation on a point of substance which was intended
to induce the making of the agreement unless the intended effect of the exclusion clause can be shown to have been
brought home to the party to whom the representation was made by being specifically drawn to the attention of
that party, or by being specifically acknowledged by that party, or in some other way.
49 Antorisa submits that these cases can be reconciled with BG Checo on the basis that tort will trump contract despite
a contractual exclusion or limitation, where a party is induced by a material misrepresentation to enter into a contract.
BG Checo does not address this point directly, nor refer to the line of authority on which Antorisa relies. The explanation
may be that in BG Checo, the representation that Hydro would clear the right-of-way was contained within the language
of the contract between the parties and the question of "inducement" did not arise. Also, the court found there was no
clause in the contract or tender documents, which either limited or excluded the duty of care Hydro owed to Checo. The
tort duty was co-extensive with the express term in the contract.
50

In BG Checo, Iacobucci J. (in dissent) comprehensively reviews the development of the law of negligent

misrepresentation and considers the decision of Martland J. in Carman Construction Ltd. v. Canadian Pacific Railway .
This was also a "bid" case where the contractor relied on a representation of a railway employee as to the amount of
rock to be removed. As in Bauer, the plaintiff argued that the misrepresentation induced the contract and also sought
to establish a collateral agreement. It is of some interest that Bauer is relied on in Carman Construction, but only for the
proposition that a collateral agreement cannot be established when it is inconsistent with or contradicts the terms of the
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written contract. The court does not refer to the Mendelssohn line of authority relied on in Canadian Indemnity, although
Carman Construction was both an inducement and misrepresentation case.
51 In that case, the railway sought to rely on a clause that stated,"... the Contractor does not rely upon any information
given or statement made in relation to the work by the Company". The court held that this was a contractual "non
reliance" clause that excluded the assumption of a duty of care and without a duty of care, there could not be any claim
in negligence:
In my opinion, on the facts of this case, a duty of care on the part of C.P.R. in respect of information provided
by its employee never arose provided the information was given honestly. The trial judge has found that the
1S
misrepresentation made to Carman was made innocently without intent to defraud.
52 Iacobucci J. points out that Carman Construction affirms the principle that an action for negligent misrepresentation
will survive the making of the contract, but that Martland J. makes clear in his reasons that the fact that the
misrepresentation had induced the contract was not a reason for disallowing the claim m negligence.
The above
passage, taken together with Iacobucci J.'s comments, suggest to me that absent fraud, or other "invalid contractual
provisions" as described below, the court will give effect to a contractual limitation on representations, even where the
representations are found to induce the formation of the contract. This reading of Carman Construction is consistent
with the majority opinion in BG Checo:
We conclude that actions in contract and tort may be concurrently pursued unless the parties by a valid contractual
provision indicate that they intended otherwise. This excludes, of course, cases where the contractual limitation is
invalid, as by fraud, mistake or unconscionability. Similarly, a contractual provision may not apply where the tort
is independent of the contract in the sense of falling outside the scope of the contract... “ [Emphasis added]
53
In BG Checo, all six judges agreed that it should be left to the parties to define their respective rights and duties
and the plaintiff may not allege a wider liability in tort to circumvent the terms of the contract if the liability or duty is
excluded or limited by the terms of the contract. Where the duties in contract and tort are co-extensive as they were in
that case, Iacobucci J. thought that the plaintiff should be limited to whatever remedies are available under the contract
and would have confined Checo to an action for breach of contract. The majority held that the contract did not preclude
Checo from suing in tort.
54
In assessing whether a claim in tort is foreclosed by the terms of a contract, Iacobucci J. preferred a contextual
approach that would leave it open to a court to take into account the context in which the contract is made, including
the relative bargaining power of the parties and whether the contractual context is commercial or non-commercial. He
thought that if issues of unconscionability or unequal bargaining power or issues analogous to these were to arise, a court
should be wary not to exclude too rapidly a duty of care in tort on the basis of an express term of the contract especially
if the end result for the plaintiff would be a wrong without a remedy. However, the majority rejects this approach m
favour of certainty and predictability. The implication of BG Checo and Carman Construction is that exclusion or non
reliance provisions that oust tort liability for representations made without fraudulent intent, are valid.
55
In my opinion, the parties to this Agreement intended that the defendants have no liability for the environmental
condition of the property or for any representations, whether or not they induced the contract. This is the effect of
Articles 10.2 and 18.1. Mendelssohn, Lloyd George and Beer are clearly distinguishable on their facts, but this does not
settle the question whether, as a matter of law, a misrepresentation that induces the formation of a contract may be
validly excluded by the terms of a contract. BG Checo and Carman Construction support the proposition that, absent
O')

fraud, parties can limit or exclude this tort duty. “ Canadian Indemnity and Bauer are against the proposition and these
cases have never been overruled. On the assumption that this question remains open, I will go on to consider whether in
this case, representations were made that induced the formation of the agreement.
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Were Representations Made that Induced the Agreement?
56
As I understand the plaintiffs submission, vicarious liability can be imposed on Imperial because Brown and
Webster were employees acting within the scope of their duties, and on Texaco, because they were acting as its agent to
sell the properties. A corporation or principal will be liable for torts committed by its employee or agent if all elements of
the tort are satisfied. Where fraudulent misrepresentation is alleged against a corporation, the intention to deceive must
still be strictly proved: Toronto Dominion Bank v. Leigh Instruments Ltd. ( Trustee of).23
57
The hallmark of an allegation of fraud is the intention to deceive. What counts as a fraudulent misrepresentation
derives from Peek v. Derry where Lord Herschell said:
I think the authorities establish the following propositions: First, in order to sustain an action of deceit, there must
be proof of fraud, and nothing short of that will suffice. Secondly, fraud is proved when it is shown that a false
representation has been made (i) knowingly, or (ii) without belief in its truth, or (iii) recklessly, careless whether it
be true or false. Although I have treated the second and third as distinct cases, I think the third is but an instance of
the second, for one who makes a statement under such circumstances can have no real belief in the truth of what he
states. To prevent a false statement being fraudulent, there must, I think, always be an honest belief in its truth.
And this probably covers the whole ground, for one who knowingly alleges that which is false has obviously no
such belief.24 [Emphasis added]
58

In Angus v. Clifford,25 Bowen L.J. more precisely discusses the role of carelessness or recklessness:
Not caring, in [the context of an allegation of fraud], did not mean taking care, it meant indifference to the truth, the
moral obli quity which consists in a wilful disregard of the importance of truth, and unless you keep it clear that that
is the true meaning of the term, you are constantly in danger of confusing the evidence from which the inference of
dishonesty in the mind may be drawn — evidence which consists in a great many cases of gross want of caution —
with the inference of fraud, or of dishonesty itself, which has to be drawn after you have weighed all the evidence.

59

Fraud "involves intentional dishonesty, the intent being to deceive. If the plaintiff fails to prove this mental element
'Jc

<

then ... the claim must be dismissed."" To speak with the absence of an honest belief and a callous disregard as to
whether the statement is true or false is fraud, but where there is no intention to deceive, a cause of action for fraudulent
misrepresentation cannot succeed. This includes statements made recklessly. No liability can attach to a corporation for
fraudulent misrepresentation without a human actor who has an intention to deceive.
60
At its highest, the representations of Webster and Brown were made negligently. Antorisa cannot avoid the "no
liability" provision in Article 10.2 on the basis that this provision is invalid. Its case must rest on whether the alleged
misrepresentations, although not fraudulent, were relied on and induced the formation of the contract.
61 To be actionable, a representation must be as to an ascertainable fact: Hinchey v. Gouda . I have already addressed
the representations of Webster that are reflected in the notes that Chiodo made in August 1990 and found that they
related to the Trafalgar property. Webster recalled that the information he had about the Sheppard property showed
that the site looked clean and he believed it was. I find that this is what he told Chiodo.
62 Brown denied or could not recall making any representations that the properties were clean. In cross-examination,
he conceded that he might have said Imperial would not knowingly sell contaminated sites. Antorisa submits that this is
not the kind of language used in conversations that takes place between friends and I should accept Chiodo's evidence
that the statements were unqualified. The contemporaneous notes that Chiodo made of his conversations with Brown
lend credibility to his evidence that Brown gave him assurances that the properties were clean because of Imperial’s policy
not to sell contaminated sites. However, Antorisa can only succeed if it was reasonable for Chiodo to rely on them. His
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claim that he did and that this induced him to complete the purchase is not credible. There are numerous reasons to
reach this conclusion, but I will only mention a few.
63
Antorisa does not allege that Brown made a specific representation about the Sheppard property. These were
general representations about the properties Imperial was divesting. As a result of Barenco's testing, Chiodo learned
prior to closing that three of the four properties he was purchasing from Imperial had some degree of contamination
on them. In the face of this information, it was not reasonable for him to continue to believe an assurance from Brown
that all properties being sold were "clean".
64
Neither was it reasonable for him to believe that Imperial's policy dictated that every property being sold in the
divestiture process was free from petroleum impregnated surface and subsurface conditions. Barenco's testing revealed
that this clearly was not the case. The Agreement expressly mentions that there may be petroleum impregnated soil.
Barenco warned Antorisa that its testing method would not reveal subsurface conditions. It would have been apparent
to Chiodo prior to closing that the Sheppard Property had not been intrusively tested by Imperial.
65
Chiodo is a sophisticated person who had owned a number of service stations. He was aware of the risk of
contamination with these kinds of properties. If Chiodo had really relied on Webster and Brown, there was no need for
him to retain Barenco to conduct an environmental assessment. His explanation for why he did this is unconvincing.
Clearly, he retained Barenco to obtain the benefit of its professional advice about the environmental condition of the
properties. The law is clear that where a purchaser of real estate hires professional inspectors, the purchaser relies on its
OO
inspector's report and not on the vendor. In these circumstances, a professed reliance on a vendor is unreasonable.66
In requiring remediation of the other three properties, Antorisa relied on the advice of Barenco, and not on
any alleged assurances by Brown or Webster that the properties were "clean". It is not sensible for Antorisa to take the
position that it relied on Barenco when Barenco's conclusions were correct but that it relied on Imperial when Barenco's
conclusions were wrong.
67 From the time Chiodo received the First Boston letter, and later the Bid Instructions, which he must be taken to have
read, he knew that representations extrinsic to the contract could not be relied on. Even if he did not read these documents
or the Agreement, his lawyer did. Patricia Wright testified that she specifically advised Chiodo that he could not rely on
oral representations from Imperial. Reliance on any oral representations in the face of this advice was unreasonable.
68 Chiodo was very familiar with the legal significance of reducing matters to writing and obtaining protection in this
manner. Yet, he never asked for or obtained written confirmation of the representations he now relies on. He did not
give his banker his notes of his conversations with Brown and Webster. He sent the bank the Barenco reports. After he
received the Whitford report in 1995, he wrote to Brown to complain about the contamination found on the Sheppard
property, but the letter makes no mention whatsoever of Brown's assurances to him. If Chiodo had really relied on them
as he now claims, he would certainly have reminded Brown of their conversations.
69 These are some of the reasons to support my conclusion that Chiodo did not place any reliance on the statements
of Brown and Webster. An inducement claim cannot succeed without reliance and the evidence does not support this.
Reliance has not been proven.
70 Further, Antorisa has failed to establish that the representations induced the purchase. Chiodo wanted to acquire
the Sheppard property. The high volume of sales impressed him as this ensured a reliable customer base. He was attracted
to the configuration of the site as it was a good site for an Active Tire. Before closing, he turned down an attractive offer
from Ultramar and entered into a lucrative lease with Sunoco. He rejected his lawyer's advice to make amendments to
the Offer Terms as he did not want to jeopardize his bid. He completed the transaction in the face of his lawyer's advice
that he could not rely on oral representations that did not form part of the Agreement. Chiodo was eager to purchase
the property because it presented an excellent business opportunity for Antorisa. It would have purchased the property
regardless of whether Chiodo had been assured by Webster and Brown that the property was "clean".
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71
I conclude that the legal principle on which Antorisa relies has no application to the facts of this case. Even if the
statements of Brown and Webster reach the level of certainty and clarity to meet the test in Hinchey v. Gonda and can
be characterized as actionable misrepresentations, neither reliance nor inducement has been established.
Should Caveat Emptor Apply?
72
Antorisa seeks to 'advance the law' in the area of the sale of contaminated land. It rhetorically asks why a large
company should be able to sell property and not have to say anything to a purchaser about the environmental condition
of the property. It submits that the doctrine of caveat emptor should not apply where the owner of the land has conducted
a business on the land that has resulted in contamination. The rationale for this submission is that the vendor is in the
best position to know about the contamination and without a registry system for "environmental defects", the purchaser
is unable to determine the environmental condition of the land.
73
The plaintiff relies on its previous decision in Antorisa Investments v. Petro Canada Ltd. ~ , where liability was
admitted and Wright J. stated, in obiter, that there is a common law duty to clean a site before selling it. No authority is
cited for this proposition and respectfully, I do not believe it is a correct statement of the law. A similar submission was
advanced in Westfair Foods Ltd. v. Domo Gasoline Corp.
74

and rejected.

The common law does not imply any warranty that real estate is sold in any particular state or is fit for

any particular purpose — to the contrary, the governing principle is caveat emptor: Fraser-Reid v. Droumtsekas^ ;
Carleton Condominium Corp. No. 32 i>. Camdev Corp. 32 Holtby's Design Service Inc. v. Campbell Chevrolet Oldsmobile
3^

34

.

Inc. ; Tony's Broadloom & Floor Covering Ltd. v. NMC Canada Inc. . The courts have consistently demonstrated
an unwillingness to assist purchasers who failed to heed the dictum "buyer beware", including those who purchase
contaminated lands.
75
Absent contractual protections providing otherwise, a purchaser of real property acquires it "as is". Canadian
courts, including the Supreme Court of Canada, have consistently recognized the continuing vitality of the rule of caveat
emptor with respect to the purchase and sale of land and have endorsed the principle that, as a matter of public policy,
purchasers seeking protection concerning the fitness or quality of land should openly negotiate specific protections as
a matter of contract:
The common law doctrine of "caveat emptor" governs with respect to the sale of real property and the purchaser
must generally seek protection either by express warranty or by independent examination of the premises.35
76
This is a case where the purchaser had the opportunity to do both. Antorisa made a deliberate decision not to
seek a warranty by making amendments to Schedule "K" of the Agreement. It also took the opportunity to conduct its
own investigation of the environmental state of the property. Intrusive testing would have been more costly, more time
consuming and more difficult, but it could have been accomplished. In choosing to do neither, it accepted the allocation
of risk of contamination that was provided for in the Offer Terms.
77 A plaintiff cannot rely on its own lack of diligence to fix responsibility upon the defendant. Nor do I see why the law
should come to the assistance of a purchaser in these circumstances. As Master Funduk stated in Toffoli v. Rozenharf.
... It cannot seriously be argued that the essential terms of an agreement for the sale of land disappear because title
is transferred to the purchaser.
That submission, if indeed that is what is submitted, would mean that a purchase "as is" is a purchase "as is" until title
is transferred and stops being a purchase "as is" the moment title is transferred. That is just not sensible, intellectually
or legally.36
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78
The law already provides some protection for a purchaser to ameliorate the consequences of the caveat emptor
doctrine. Fraud, mistake and negligent misrepresentation can be the basis for an action for rescission or damages. A
vendor may also be liable to a purchaser for hazards on a property, if a cause of action for latent defect is made out.
Antorisa concedes that no cause of action lies against the defendants, presumably because the decision of the Ontario
Court of Appeal in Tony's Broadloom would appear to foreclose such a claim in circumstances where the purchaser has
had the opportunity to conduct its own diligence.
79
If Texaco did not comply with Regulation 439 under the Gasoline Handling Act and failed to remove the
contaminated soil on the Sheppard property in 1981, what difference can or should this make? How can Texaco's
knowledge be attributed to Brown and Webster, who were employees of Imperial, a separate corporate entity? What is
the basis for imposing a duty of care on Imperial in 1989?
80
Imperial had no knowledge that the Sheppard property was contaminated. It took appropriate and reasonable
steps to avoid the sale of contaminated properties. Trafalgar is an example. The "risk matrix" it developed is another
example. Imperial acquired the shares of Texaco. It did not have comprehensive histories for the properties, but provided
the information it did have. It afforded a purchaser a reasonable opportunity to determine the environmental condition
of a property. Antorisa could have conducted intrusive testing and, had this been done, it is likely the contamination
would have been detected. Imperial would have cleaned it up or withdrawn the property from the sale process. It seems
to me that this is a fair and reasonable allocation of risk.
81 I can think of no compelling reason to 'drive the law forward' in this case and several reasons not to. The common
law has always recognized the primacy of contract law. Under this Agreement, Antorisa, a sophisticated commercial
party, assumed all liability for the condition of the property and gave a comprehensive indemnity, including an indemnity
for statutory or regulatory infractions. There was opportunity to negotiate the allocation of risk, but Antorisa preferred
to purchase the property and accept the risk.
82 For these reasons, the action is dismissed. I was told that I did not need to concern myself with the counterclaim as
this would be dealt with in costs submissions. If costs are not agreed, counsel should arrange a schedule for the exchange
of written submissions and provide these to me within 30 days.
Action dismissed.
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would be of limited and unusual group of individuals in which accused did not belong rightly excluded by trial judge —
Person committing sexual assaults on young women could not be said to belong to group possessing sufficiently distinctive
behavioural characteristics — Expert’s group profiles not sufficiently reliable to be considered helpful.
The accused, a practising paediatrician, was charged with four counts of sexual assault on four of his female patients, aged 13
to 16 years old at the relevant time. The alleged sexual assaults were perpetrated during the course of medical examinations.
Counsel for the accused sought to call a psychiatrist who would testify that the perpetrator of the offences alleged to have
been committed would be one of a limited and unusual group of individuals, and that the accused did not fall within that
narrow class because he did not possess the characteristics belonging to that group. The trial judge held a voir dire and ruled
that the evidence tendered on the voir dire would not be admitted.
The jury found the accused guilty as charged. The Court of Appeal allowed the accused’s appeal, quashed the convictions
and ordered a new trial, upon a finding that the rejected evidence was admissible on two bases. On the first basis, given that
similar fact evidence was admitted showing that the acts compared were so unusual and strikingly similar that their
similarities could not be attributed to coincidence, the testimony was admissible to show that the offences alleged were
unlikely to have been committed by the same person. On the second basis, it was admissible to show that the accused was not
a member of either of the unusual groups of aberrant personalities that could have committed the offences alleged. The
Crown appealed.
Held:
The appeal was allowed and the convictions were restored.
On the basis of the principles relating to exceptions to the character evidence rule and the principles governing the
admissibility of expert evidence, the limitations on the use of this type of evidence required that the evidence in this case be
excluded.
To be admissible, an expert’s opinion must be necessary in the sense that it provide information that is likely to be outside the
experience and knowledge of a judge or jury. However, the need for the evidence must be assessed in light of its potential to
distort the fact-finding process. Presented in scientific language that the jury does not easily understand and submitted
through a witness of impressive antecedents, this evidence is apt to be accepted by the jury as being virtually infallible and as
having more weight than it deserves. There is also a concern inherent in the application of this criterion that experts not be
permitted to usurp the functions of the trier of fact. Too liberal an approach could result in a trial becoming nothing more
than a contest of experts with the trier of fact acting as referee in deciding which expert to accept. Expert evidence that
advances a novel scientific theory or technique is subjected to special scrutiny to determine whether it meets a basic threshold
of reliability and whether it is essential in the sense that the trier of fact will be unable to come to a satisfactory conclusion
without the assistance of the expert. The closer the evidence approaches an opinion on an ultimate issue, the stricter the
application of this principle.
The Crown cannot lead expert evidence in the first instance unless it is relevant to an issue and is not being used merely as
evidence of disposition. In order to be relevant on the issue of identity, the evidence must tend to show that the accused
shared a distinctive and unusual behavioural trait with the perpetrator of the crime. The trait must be sufficiently distinctive
that it operates virtually as a badge or mark identifying the perpetrator. When, however, the evidence is tendered by the
accused, other considerations apply. The accused is permitted to adduce evidence as to disposition both in his or her own
evidence or by calling witnesses. The general rule is that evidence as to character is limited to evidence of the accused’s
reputation in the community with respect to the relevant trait or traits. The accused in his or her own testimony, however,
may rely on specific acts of good conduct. Evidence of an expert witness that the accused, by reason of his or her mental
make-up or condition of the mind, would be incapable of committing or disposed to commit the crime does not fit either of
these categories.
A further exception, however, has developed that is limited in scope. An expert’s opinion may be admitted as evidence, if the
trial judge is satisfied that either the perpetrator of the crime or the accused has distinctive behavioural characteristics such
that a comparison of one with the other will be of material assistance in determining innocence or guilt. The trial judge
should consider the opinion of the expert and whether the expert is merely expressing a personal opinion or whether the
behavioural profile that the expert is putting forward is in common use as a reliable indicator of membership in a distinctive
West! avvNext cawada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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group. Where the scientific community has developed a standard profile for the offender who commits this type of crime, the
criteria of relevance and necessity will be satisfied. Not only will the expert evidence tend to prove a fact in issue, but it will
also provide the trier of fact with assistance that is needed. Such evidence will have passed the threshold test of reliability that
will generally ensure that the trier of fact does not give it more weight than it deserves.
The findings of the trial judge in this case were that a person who committed sexual assaults on young women could not be
said to belong to a group possessing behavioural characteristics that are sufficiently distinctive to be of assistance in
identifying the perpetrator of the offences charged. Moreover, the fact that the alleged perpetrator was a physician did not
advance the matter because there is no acceptable body of evidence that doctors who commit sexual assaults fall into a
distinctive class with identifiable characteristics. There was no material in the record to support a finding that the profile of a
paedophile or psychopath has been standardized to the extent that it could be said that it matched the supposed profile of the
offender depicted in the charges. The expert’s group profiles were not seen as sufficiently reliable to be considered helpful. In
the absence of these indicia of reliability, the evidence would not be necessary to clarify a matter otherwise inaccessible, nor
would any value it may have had be outweighed by its potential for misleading or diverting the jury. Given these findings and
applying the principles referred, the trial judge had rightly decided as a matter of law that the evidence was inadmissible.
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allowing appeal from conviction on four counts of sexual assault and ordering new trial.

The judgment of the court was delivered by Sopinka J.:
1
In this appeal we are required to determine under what circumstances expert evidence is admissible to show that
character traits of an accused person do not fit the psychological profile of the putative perpetrator of the offences charged.
Resolution of this issue involves an examination of the rules relating to expert and character evidence.
I. Facts
A. The Events

2
The respondent, a practising paediatrician in North Bay, was charged with four counts of sexual assault on four of his
female patients, aged thirteen to sixteen at the relevant time. The alleged sexual assaults were perpetrated during the course of
medical examinations of the patients conducted in the respondent’s office. The complainants had been referred to the
respondent for conditions which were, in part, psychosomatic in nature.
3
Evidence relating to each complaint was admitted as similar fact evidence with respect to the others. The complainants
did not know one another. Three of them came forth independently. Following a mistrial, which was publicized, the fourth
victim came forward, having heard about the other charges. Three of the four complainants had been victims of prior sexual
W- HroNext Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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abuse. With respect to two of them, the respondent knew about their sexual abuse at the hands of others. The alleged assaults
consisted of fondling of the girls’ breasts and digital penetration and stimulation of their vaginal areas, accompanied by
intrusive questioning of them as to their sexual activities. All of the complainants testified that the respondent did not wear
gloves while examining them internally. The respondent, who testified in his own defence, denied the complainants’
evidence.
4
At the conclusion of the respondent’s examination in chief, counsel for the respondent indicated that he intended to call
a psychiatrist who would testify that the perpetrator of the offences alleged to have been committed would be part of a
limited and unusual group of individuals and that the respondent did not fall within that narrow class because he did not
possess the characteristics belonging to that group. The Crown sought a ruling on the admissibility of that evidence. The trial
judge held a voir dire and ruled that the evidence tendered on the voir dire would not be admitted.
5
The jury found the respondent guilty as charged on November 16, 1990. He was sentenced to nine months’
imprisonment on each of the four counts, to be served concurrently, and to two years’ probation. The respondent appealed his
convictions and the Crown appealed the sentence. The Court of Appeal allowed the respondent’s appeal, quashed the
convictions and ordered a new trial. Accordingly, the Court of Appeal found it was not necessary to deal with the Crown’s
sentence appeal and refused the Crown leave to appeal.
6
The appellant sought leave to appeal to this court against the decision of the Ontario Court of Appeal pursuant to s. 693
of the Criminal Code, R.S.C. 1985, c. C-46. On December 10, 1992 leave to appeal was granted by this court.
B. The Excluded Evidence

7
In the voir dire, Dr. Hill, the expert, began his testimony by explaining that there are three general personality groups
that have unusual personality traits in terms of their psychosexual profile perspective. The first group encompasses the
psychosexual who suffers from major mental illnesses (e.g. schizophrenia) and engages in inappropriate sexual behaviour
occasionally. The second and largest group contains the sexual deviation types. This group of individuals shows distinct
abnormalities in terms of the choice of individuals with whom they report sexual excitement and with whom they would like
to engage in some type of sexual activity. The third group is that of the sexual psychopaths. These individuals have a callous
disregard for people around them, including a disregard for the consequences of their sexual behaviour towards other
individuals. Another group would include paedophiles who gain sexual excitement from young adolescents, probably
pubertal or post-pubertal.
8
Dr. Hill identified paedophiles and sexual psychopaths as examples of members of unusual and limited classes of
persons. In response to questions hypothetically encompassing the allegations of the four complainants, the expert stated that
the psychological profile of the perpetrator of the first three complaints would likely be that of a paedophile, while the profile
of the perpetrator of the fourth complaint would likely be that of a sexual psychopath. Dr. Hill also testified that, if but one
perpetrator was involved in all four complaints described in the hypothetical questions, he would uniquely categorize that
perpetrator as a sexual psychopath. He added that such a person would belong to a very small, behaviourally distinct category
of persons. Dr. Hill was asked whether a physician who acted in the manner described in the hypothetical questions would be
a member of a distinct group of aberrant persons. His answer was that such behaviours could only flow from a significant
abnormality of character and would be part of an unusual and limited class. In cross-examination, Dr. Hill said: “You bring
an extra abnormal, extra component for the abnormality when you talk about a physician in his or her office.” According to
Dr. Hill, physicians who were also sexual offenders would be a small group because not only would they be breaking the
usual norms of society, but they would also be breaking out against the norms of the medical profession which are very strict
given the intimate contact necessary to treat patients. It was contemplated that Dr. Hill would go on to testify “to the effect
that Doctor Mohan does not have the characteristics attributable to any of the three groups in which most sex offenders fall.”
II. Judgments Below
A. Ontario Court of Justice (Ruling on Voir Dire) (Bernstein J.)

9

In ruling on the admissibility of Dr. Hill’s evidence, the trial judge stated the issues as follows:
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One: Did the offences alleged to have been committed by the accused have unusual features which would indicate that
anyone who committed them was a member of a limited and distinguishable group?
Two: Did the psychiatrist have the necessary qualifications and ex pertise to venture an opinion on the first issue so as to
be helpful to the jury?

10
The trial judge noted that Dr. Hill had personally interviewed and treated three doctors who engaged in criminal sexual
misconduct with their patients. He also noted that Dr. Hill admitted that he was not aware of any scientific study or literature
related to the psychiatric make-up of doctors who sexually abuse their patients and that his experience with three admitted
offenders who were doctors was not a sufficient basis to allow him to make any generalizations on the subject. Dr. Hill
acknowledged that he, as a psychiatrist, is unable to diagnose individuals as having the distinct characteristics of a paedophile
or of a homosexual until the patient has performed an overt act which suggests the existence of the characteristic.
11
The trial judge reviewed the case law in which the use of such psychiatric evidence had been discussed (i.e., R. v.
Lupien, [1970] S.C.R. 263; R. v. Robertson (1975), 21 C.C.C. (2d) 385 [29 C.R.N.S. 141] (Ont. C.A.); R. v. McMillan (1975),
23 C.C.C. (2d) 160 [29 C.R.N.S. 191] (Ont. C.A.); R. v. Lavallee, [1990] 1 S.C.R. 852; R. v. French (1977), 37 C.C.C. (2d)
201 (Ont. C.A.); R. v. T. (S.) (1986), 31 C.C.C. (3d) 1 [55 C.R. (3d) 321] (Ont. C.A.)). From these cases, the trial judge
concluded that the use of psychiatric evidence has been greatly expanded since Lupien. He cited the following words of
Martin J.A. in Robertson (at p. 423 [C.C.C., p. 183 C.R.N.S.]):
Evidence that the offence had distinctive features which identified the perpetrator as a person possessing unusual
personality traits constituting him a member of an unusual and limited class of persons would render admissible
evidence that the accused did not possess the personality characteristics of the class of persons to which the perpetrator
of the crime belonged.
The trial judge also relied on the following passage of McMillan (at p. 175 [C.C.C., p. 207 C.R.N.S.]):
I leave open, until the question is required to be decided, whether when the crime is one assumed to be committed by
normal persons, e.g., rape, psychiatric evidence is admissible to show that the accused is a member of an abnormal
group, possessing characteristics which make it improbable that he committed the offence, e.g., that he is a homosexual
with an aversion to heterosexual relations. I am disposed, however, to think that such evidence is admissible.
After relying on McMillan, the trial judge held:
Doctor Hill is of the opinion that sexual assault is a crime committed by a distinguishable group. As I read the cases, I
came to the conclusion that it is the size and the degree of distinctiveness of the “unusual and limited class of persons”
which determines whether expert opinion will be helpful in defining the class and categorizing accused persons within
or without the group. These days it is trite to say that a large number of men from all walks of life commit sexual
offences on young women. While all may have some type of character disorder, I doubt that expert evidence regarding
the normality of any given accused would be of assistance to a trier of fact absent some more distinguishing within the
wide spectrum of sexual assault.
The evidence of Doctor Hill is not sufficient, I believe, to establish that doctors who commit sexual assaults on patients
are in a significantly more limited group in psychiatric terms than are other members of society. There is no scientific
data available to warrant that conclusion. A sample of three offenders is not a sufficient basis for such a conclusion.
Even the allegations of the fourth complainant... are not so unusual, as sex offenders go, to warrant a conclusion that the
perpetrator must have belonged to a sufficiently narrow class.
1 conclude that if the evidence was received as proposed, it would merely be character evidence of a type that is
inadmissible as going beyond evidence of general reputation, and does not fall within the proper sphere of expert
evidence.
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12
It was apparent for Finlayson J.A., who wrote the court’s judgment, that the trial judge’s conclusions were based on a
misapprehension of the evidence of Dr. Hill. Finlayson J.A. stated that Dr. Hill did not base his opinion on case studies of the
three physicians he had as patients who were accused of sexual crimes. Rather, Finlayson J.A. was of the view at p. 177 that,
in concluding that the perpetrators in the hypothetical examples would fall into an unusual and limited class of persons, and
that, if the perpetrator were a physician, the class into which he would fall would be even narrower, Dr. Hill based his
opinion on all of his experience:
With respect, I think the learned trial judge was in error, in that he ruled on the sufficiency of the evidence of Dr. Hill,
not its admissibility. It was up to the jury to consider what weight should be given to the expert opinion. Crown counsel
suggested on appeal that the trial judge was ruling on the qualifications of the expert witness to give the opinion that he
did. I do not think that is a correct interpretation of the trial judge’s reasons. Dr. Hill’s qualifications are outstanding and
no attempt was made at trial to challenge them. I think the trial judge was saying that Dr. Hill’s personal experience in
dealing with sex-offending physicians and the lack of scientific literature specific to such physicians did not justify Dr.
Hill giving the opinion that he did. In my opinion, in restricting his interpretation of Dr. Hill’s testimony to “doctors
who commit sexual assaults on patients”, the trial judge misapprehended the opinion of Dr. Hill and the broad
psychiatric experience upon which it was based.

13
Finlayson J.A. went on to say that the evidence of Dr. Hill was admissible on two bases. On the first basis, given that
similar fact evidence was admitted showing that the acts compared are so unusual and strikingly similar that their similarities
cannot be attributed to coincidence, Dr. Hill’s testimony was admissible to show that the offences alleged were unlikely to
have been committed by the same person (R. v. C. (M.H.), [1991] 1 S.C.R. 763).
14
On the second basis, it was admissible to show that the respondent was not a member of either of the unusual groups of
aberrant personalities which could have committed the offences alleged. Referring to R. v. Litpien, supra, at pp. 275-78, R. v.
Robertson, supra, at p. 425 [C.C.C., pp. 184-85 C.R.N.S.], and R. v. McMillan, supra, Finlayson J.A, held that it is settled law
that opinion evidence showing that the accused did or did not possess the distinguishing characteristics of an abnormal group
is admissible in a criminal case, where it would appear that the perpetrator of the crime alleged is a person with an abnormal
propensity or disposition which stamps him or her as being a member of that special and extraordinary class (or group). In
this case, the psychiatrist showed that paedophiles and sexual psychopaths are members of special and extraordinary classes.
Considering also the issues put to the jury in the case at bar (complex psychological issues, testimonial trustworthiness),
Finlayson J.A. held that evidence of persons with professional psychiatric experience in dealing with sexual offences would
be of assistance (based on: R. v. Lyons, (sub nom. R. v. L. (T.P.)) [1987] 2 S.C.R. 309; R. v. Abbey, [1982] 2 S.C.R. 24; R. v.
Lavallee, supra; R. v, B.(G.), [1990] 2 S.C.R. 30).
15
The court allowed the respondent’s appeal, quashed the convictions and ordered a new trial. Accordingly, the Court of
Appeal refused leave to the Crown’s sentence appeal.
III. Analysis

16
The admissibility of the rejected evidence was analyzed in argument under two exclusionary rules of evidence: (1)
expert opinion evidence, and (2) character evidence. I have concluded that, on the basis of the principles relating to
exceptions to the character evidence rule and under the principles governing the admissibility of expert evidence, the
limitations on the use of this type of evidence require that the evidence in this case be excluded.
(1) Expert Opinion Evidence

17

Admission of expert evidence depends on the application of the following criteria:
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(a) relevance;

19

(b) necessity in assisting the trier of fact;

20

(c) the absence of any exclusionary rule;

21

(d) a properly qualified expert.

(a) Relevance

22
Relevance is a threshold requirement for the admission of expert evidence as with all other evidence. Relevance is a
matter to be decided by a judge as question of law. Although prima facie admissible if so related to a fact in issue that it tends
to establish it, that does not end the inquiry. This merely determines the logical relevance of the evidence. Other
considerations enter into the decision as to admissibility. This further inquiry may be described as a cost-benefit analysis, that
is “whether its value is worth what it costs.” See McCormick on Evidence (3rd ed. 1984), at p. 544. Cost in this context is not
used in its traditional economic sense but rather in terms of its impact on the trial process. Evidence that is otherwise
logically relevant may be excluded on this basis, if its probative value is overborne by its prejudicial effect, if it involves an
inordinate amount of time which is not commensurate with its value or if it is misleading in the sense that its effect on the
trier of fact, particularly a jury, is out of proportion to its reliability. While frequently considered as an aspect of legal
relevance, the exclusion of logically relevant evidence on these grounds is more properly regarded as a general exclusionary
rule (see R. v. Morris, [1983] 2 S.C.R. 190). Whether it is treated as an aspect of relevance or an exclusionary rule, the effect
is the same. The reliability versus effect factor has special significance in assessing the admissibility of expert evidence.
23
There is a danger that expert evidence will be misused and will distort the fact-finding process. Dressed up in scientific
language which the jury does not easily understand and submitted through a witness of impressive antecedents, this evidence
is apt to be accepted by the jury as being virtually infallible and as having more weight than it deserves. As La Forest J. stated
in R. c. Beland, [1987] 2 S.C.R. 398, at p. 434, with respect to the evidence of the results of a polygraph tendered by the
accused, such evidence should not be admitted by reason of “human fallibility in assessing the proper weight to be given to
evidence cloaked under the mystique of science”. The application of this principle can be seen in cases such as R. v.
Melaragni (1992), 73 C.C.C. (3d) 348 (Ont. Gen. Div.), in which Moldaver J. applied a threshold test of reliability to what he
described, at p. 353, as “a new scientific technique or body of scientific knowledge”. Moldaver J. also mentioned two other
factors, inter alia, which should be considered in such circumstances (at p. 353):
(1) Is the evidence likely to assist the jury in its fact-finding mission, or is it likely to confuse and confound the jury?
(2) Is the juiy likely to be overwhelmed by the “mystic infallibility” of the evidence, or will the jury be able to keep an
open mind and objectively assess the worth of the evidence?

24
A similar approach was adopted in R. v. Bonrguignon, [1991] O.J. No. 2670 (Q.L.), where, in ruling upon a voir dire
concerning the admissibility of DNA evidence, Flanigan J. admitted most of the evidence but excluded statistical evidence
about the probability of a match between the DNA contained in samples taken from the accused and those taken from the
scene of a crime. The learned judge explained:
This Court does not think that the criminal jurisdiction of Canada is yet ready to put such an additional pressure on a
jury, by making them overcome such fantastic odds and asking them to weigh it as just one piece of evidence to be
considered in the overall picture of all the evidence presented. There is a real danger that the jury will use the evidence
as a measure of the probability of the accused’s guilt or innocence and thereby undermine the presumption of innocence
and erode the value served by the reasonable doubt standard. As said in the Schwartz case: “dehumanize our justice
system”.
I would therefore, rule admissible the DNA testing evidence but not the statistic probabilities^ This restriction jean be
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easily overcome by evidence that “such matches are rare” or “extremely rare” or words to the same effect, which will
put the jury in a better position to assess such evidence and protect the right of the accused to a fair trial.
It should be noted that, subsequently, other courts have rejected the distinction drawn by Flanigan J. and have admitted both
DNA evidence and the evidence regarding statistical probabilities of a match. (See, e.g., R. v. Lafferty, [1993] N.W.T.J. No.
17 (Q.L.) [reported at [1993] 4 W.W.R. 74]). I rely on R. v. Bourguignon, supra, simply to illustrate the mode of approach
adopted there and leave the specific issue decided by Flanigan J. to be considered when it arises.
(b) Necessity in Assisting the Trier of Fact

25

In R. v. Abbey, supra, Dickson J., as he then was, stated, at p. 42:
With respect to matters calling for special knowledge, an expert in the field may draw inferences and state his opinion.
An expert’s function is precisely this: to provide the judge and jury with a ready-made inference which the judge and
jury, due to the technical nature of the facts, are unable to formulate. “An expert’s opinion is admissible to furnish the
Court with scientific information which is likely to be outside the experience and knowledge of a judge or jury. If on the
proven facts a judge or jury can form their own conclusions without help, then the opinion of the expert is unnecessary”
(Turner (1974), 60 Crim. App. R. 80, at p. 83, per Lawton L.J.).

26
This precondition is often expressed in terms as to whether the evidence would be helpful to the trier of fact. The word
“helpful” is not quite appropriate and sets too low a standard. However, I would not judge necessity by too strict a standard.
What is required is that the opinion be necessary in the sense that it provide information “which is likely to be outside the
experience and knowledge of a judge or jury”: as quoted by Dickson J. in R. v. Abbey, supra. As stated by Dickson J., the
evidence must be necessary to enable the trier of fact to appreciate the matters in issue due to their technical nature. In
Kelliher (Village) v. Smith, [1931] S.C.R. 672, at p. 684, this court, quoting from Beven on Negligence (4th ed. 1928), p. 141,
stated that in order for expert evidence to be admissible, “[t]he subject-matter of the inquiry must be such that ordinary
people are unlikely to form a correct judgment about it, if unassisted by persons with special knowledge.” More recently, in
Lavallee, supra, the above passages from Kelliher and Abbey were applied to admit expert evidence as to the state of mind of
a “battered” woman. The judgment stressed that this was an area that is not understood by the average person.
27
As in the case of relevance, discussed above, the need for the evidence is assessed in light of its potential to distort the
fact-finding process. As stated by Lawton L.J. in R. v. Turner, [1975] Q.B. 834, at p. 841, and approved by Lord Wilberforce
in Director of Public Prosecutions v. Jordan, [1977] A.C. 699 at 708, at p. 718:
An expert’s opinion is admissible to furnish the court with scientific information which is likely to be outside the
experience and knowledge of a judge or jury. If on the proven facts a judge or jury can form their own conclusions
without help, then the opinion of an expert is unnecessary. In such a case if it is given dressed up in scientific jargon it
may make j udgment more difficult. The fact that an expert witness has impressive scientific qualifications does not by
that fact alone make his opinion on matters of human nature and behaviour within the limits of normality any more
helpful than that of the jurors themselves; but there is a danger that they may think it does.
The possibility that evidence will overwhelm the jury and distract them from their task can often be offset by proper
instructions.
28
There is also a concern inherent in the application of this criterion that experts not be permitted to usurp the functions
of the trier of fact. Too liberal an approach could result in a trial’s becoming nothing more than a contest of experts with the
trier of fact acting as referee in deciding which expert to accept.
29
These concerns were the basis of the rule which excluded expert evidence in respect of the ultimate issue. Although
the rule is no longer of general application, the concerns underlying it remain. In light of these concerns, the criteria of
relevance and necessity are applied strictly, on occasion, to exclude expert evidence as to an ultimate issue. Expert evidence
as to credibility or oath-helping has been excluded on this basis.^ee R. v. Marquard, j 1993] 443.CTL 223, per McLachlin J.
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(c) The Absence of any Exclusionary Rule

30
Compliance with criteria (a), (b) and (d) will not ensure the admissibility of expert evidence if it falls afoul of an
exclusionary rule of evidence separate and apart from the opinion rule itself. For example, in R. v. Morin, [1988] 2 S.C.R.
345, evidence elicited by the Crown in cross-examination of the psychiatrist called by the accused was inadmissible because
it was not shown to be relevant other than as to the disposition to commit the crime charged. Notwithstanding, therefore, that
the evidence otherwise complied with the criteria for the admission of expert evidence it was excluded by reason of the rule
that prevents the Crown from adducing evidence of the accused’s disposition unless the latter has placed his or her character
in issue. The extent of the restriction when such evidence is tendered by the accused lies at the heart of this case and will be
discussed hereunder.
(d) A Properly Qualified Expert

31
Finally the evidence must be given by a witness who is shown to have acquired special or peculiar knowledge through
study or experience in respect of the matters on which he or she undertakes to testify.
32
In summary, therefore, it appears from the foregoing that expert evidence which advances a novel scientific theory or
technique is subjected to special scrutiny to determine whether it meets a basic threshold of reliability and whether it is
essential in the sense that the trier of fact will be unable to come to a satisfactory conclusion without the assistance of the
expert. The closer the evidence approaches an opinion on an ultimate issue, the stricter the application of this principle.
(2) Expert Evidence as to Disposition

33
In order to decide what principles should govern the admissibility of this kind of evidence, it is necessary to consider
the limitations imposed by the rules relating to character evidence, having regard to the restrictions imposed by the criteria in
respect of expert evidence.
34
I have already referred to R. v. Morin, supra, wherein a unanimous court decided that the Crown cannot lead such
evidence in the first instance unless it is relevant to an issue and is not being used merely as evidence of disposition. As I
stated, at p. 371:
In my opinion, in order to be relevant on the issue of identity the evidence must tend to show that the accused shared a
distinctive unusual behavioural trait with the perpetrator of the crime. The trait must be sufficiently distinctive that it
operates virtually as a badge or mark identifying the perpetrator. The judgment of Lord Hailsham in Boardman, quoted
above, provides one illustration of the kind of evidence that would be relevant.

Conversely, the fact that the accused is a member of an abnormal group some of the members of which have the unusual
behavioural characteristics shown to have been possessed by the perpetrator is not sufficient. In some cases it may,
however, be shown that all members of the group have the distinctive unusual characteristics. If a reasonable inference
can be drawn that the accused has those traits then the evidence is relevant subject to the trial judge’s obligation to
exclude it if its prejudicial effect outweighs its probative value. The greater the number of persons in society having
these tendencies, the less relevant the evidence on the issue of identity and the more likely that its prejudicial effect
predominates over its probative value.

35
When, however, the evidence is tendered by the accused, other considerations apply. The accused is permitted to
adduce evidence as to disposition both in his or her own evidence or by calling witnesses. The general rule is that evidence as
to character is limited to evidence of the accused’s reputation in the community with respect to the relevant trait or traits. The
accused in his or her own testimony, however, may rely on specific acts of good conduct. See R. v. McNamara (No.l) (1981),
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56 C.C.C. (2d) 193 (Ont. C.A.), at p. 348; leave to appeal refused, [1981] 1 S.C.R. xi. Evidence of an expert witness that the
accused, by reason of his or her mental make-up or condition of the mind, would be incapable of committing or disposed to
commit the crime does not fit either of these categories. A further exception, however, has developed that is limited in scope.
1 propose to exam ine the extent of this exception.
36
In England, with the exception of non-insane automatism, expert psychiatric and psychological evidence is not
admissible to show the accused’s state of mind unless it is contended that the accused is abnormal in the sense of suffering
from insanity or diminished responsibility. In R. v. Chard (1971), 56 Cr. App. R. 268 (C.A.), the trial judge refused to allow
medical evidence that the accused who was not alleged to be suffering from a disease of the mind lacked the necessary mens
rea. In the Court of Appeal, Roskill L.J. stated at p. 271 that it was “not permissible to call a witness, whatever his personal
experience, merely to tell the jury how he thinks an accused man’s mind — assuming a normal mind — operated at the time
of the alleged crime ...”
37
In Lowery v. R., [1974] A.C. 85 (P.C.), such evidence was admitted when tendered by one co-accused against another.
It was a case involving the sadistic murder of a young girl. Lowery and King were both charged, and it was obvious that one,
the other, or both of them were guilty. In this context, King sought to prove that he feared Lowery and that Lowery
dominated him. The Privy Council held that the trial judge acted properly in allowing King to call a psychiatrist to swear that
he was less likely to have committed the crime than Lowery. That is, character evidence tendered by a psychiatrist was held
to be admissible. Lord Morris of Borth-y-Gest of the Privy Council stated, at p. 103:
Lowery and King were each asserting that the other was the completely dominating person at the time Rosalyn Nolte
was killed: each claimed to have been in fear of the other. In these circumstances it was most relevant for King to be
able to show, if he could, that Lowery had a personality marked by aggressiveness whereas he, King, had a personality
which suggested that he would be led and dominated by someone who was dominant and aggressive ... Not only
however was the evidence which King called relevant to this case: its admissibility was placed beyond doubt by the
whole substance of Lowery’s case.
Moreover, in R. v. Turner, supra, the accused unsuccessfully pleaded provocation in answer to a charge of murder of his
girlfriend whom he alleged that he had killed in a fit of rage caused by her sudden confession of infidelity. He appealed on
the grounds that the trial judge had wrongly refused to admit the evidence of a psychiatrist. That psychiatrist was to testify to
the effect that the accused was not mentally ill, that he had a great affection toward the victim and that he deeply regretted his
act of murder. The evidence was rejected on the basis that it was not the proper subject of expert evidence. As for Lowery, it
was confined to its own facts.
38

C. Tapper in Cross on Evidence (7th ed. 1990), at p. 492, reconciled Lowery and Turner using a principled approach:
Juries do not need to be told that normal men are liable to lose control of themselves when their women admit to
infidelity, but they require all the expert assistance they can get to help them determine which of two accused has the
more aggressive personality.

Tapper then proceeded to reconcile the two cases using a more technical approach:
Another way of reconciling the cases would be to treat the fact that Lowery had put his character in issue as crucial to
the decision of the Privy Council, the psychiatric evidence then being admissible to impugn the credibility of his
testimony. Unfortunately we are left without any guidance on the subject from the Court of Appeal who contented
themselves with saying that Lowery's case was decided on its special facts.

39
With respect to the development of the exception in Canada, R. v. Lupien, supra, is a good starting point. It involved a
respondent who was convicted of attempting to commit an act of gross indecency, and whose defence was that he lacked the
requisite intent to commit the act because he thought his companion was a woman. He sought to prove his “lack of intent” by
tendering psychiatric evidence which showed that he reacted violently against any type of homosexual activity and, therefore,
could not have knowingly engaged in an act of gross indecency. Ritchie J. concluded, at pp. 277-78, that the evidence was
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admissible for the following reasons:
I am far from saying that as a general rule psychiatric evidence of a man’s disinclination to commit the kind of crime
with which he is charged should be admitted, but the present case is concerned with gross indecency between two men
and I think that crimes involving homosexuality stand in a class by themselves in the sense that the participants
frequently have characteristics which make them more readily identifiable as a class than ordinary criminals. See Reg. v.
Thompson [(1917), 13 Cr. App. R. 61 at 81]. In any event, it appears to me that the question of whether or not a man is
homosexually inclined or otherwise sexually perverted is one upon which an experienced psychiatrist is qualified to
express an opinion and that if such opinion is relevant it should be admitted at a trial such as this even if it involves the
psychiatrist in expressing his conclusion that the accused does not have the capacity to commit the crime with which he
is charged.
It is this passage that created the abnormal group exception which is often sought to be applied to various contexts other than
the homosexual context.
40
The Ontario Court of Appeal, and specifically Martin J.A., further looked into this exception of proving the disposition
of the accused through psychiatric evidence in the following two cases: R. v. McMillan, supra, affirmed [1977] 2 S.C.R. 824,
and R. v. Robertson, supra.
41
R. v. McMillan involved an accused who was charged with the murder of his infant child and whose defence was that it
was in fact his wife and not he who killed the child. The trial judge allowed the accused to call a psychiatrist who testified
that the accused’s wife had a psychopathic personality disturbance with brain damage. This psychiatric evidence showed that
a third party, the accused’s wife, was more likely to have committed the crime because of her abnormal
personality/disposition. Martin J.A., speaking for the court, found that disposition to commit a crime is generally relevant
since it goes to the probability/propensity of the person doing or not doing the act charged. He then referred to R. v. Lupien,
at p. 169 [C.C.C.,p. 201 C.R.N.S.], as creating the following exception:
One of the exceptions to the general rule that the character of the accused, in the sense of disposition, when admissible,
can only be evidenced by general reputation, relates to the admissibility of psychiatric evidence where the particular
disposition or tendency in issue is characteristic of an abnormal group, the characteristics of which fall within the
expertise of the psychiatrist.
After having noted the applicability of R. v. Lupien, Martin J.A. engaged in a lengthy discussion of the exception and in fact
extended R. v. Lupien. This extension, at pp. 173-75 [C.C.C., pp. 205-207 C.R.N.S.], was affirmed by the Supreme Court of
Canada:
I do not consider that, because the crime under consideration was not one that could only be committed by a person with
a special or abnormal propensity, psychiatric evidence with respect to Mrs. McMillan’s disposition, was, therefore,
inadmissible, in the circumstances of this case.
All evidence to be admissible must, of course, be relevant to some issue in the case. Psychiatric evidence with respect to
the personality traits or disposition of a person, whether of the accused or another, may be admissible for different
purposes. While those purposes are not mutually exclusive, evidence which is relevant for one purpose may not be for
another.
Psychiatric evidence with respect to the personality traits or disposition of an accused, or another, is admissible
provided:
(a) the evidence is relevant to some issue in the case;
(b) the evidence is not excluded by a policy rule;
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(c) the evidence falls within the proper sphere of expert evidence.
One of the purposes for which psychiatric evidence may be admitted is to prove identity when that is an issue in the
case, since psychical as well as physical characteristics may be relevant to identify the perpetrator of the crime.
Where the offence is of a kind that is committed only by members of an abnormal group, for example, offences
involving homosexuality, psychiatric evidence that the accused did or did not possess the distinguishing characteristics
of that abnormal group is relevant either to bring him within, or to exclude him from, the special class of which the
perpetrator of the crime is a member. In order for psychiatric evidence to be relevant for that purpose, the offence must
be one which indicates that it was committed by a person with an abnormal propensity or disposition which stamps him
as a member of a special and extraordinary class.
Psychiatric evidence with respect to the personality traits or disposition of the accused, or another, if it meets the three
conditions of admissibility above set out, is also admissible, however, as bearing on the probability of the accused, or
another, having committed the offence.
It would appear that it was upon this latter ground that the psychologist’s evidence was held to be admissible in Lowery
v. The Queen, supra, although the features of the offence in that case were sufficiently indicative of the possession of an
abnormal propensity by the perpetrator, that the expert evidence might have been relevant to the issue of identity as
well. Since in that case the evidence was offered by the accused King, it was not excluded by the policy rule which
prevents the prosecution from introducing evidence to prove that the accused by reason of his criminal propensities is
likely to have committed the crime charged. Both accused in Loweiy v. The Queen had psychopathic personalities
(although the features of King’s psychopathic personality were less severe than Lowery’s) and hence their personality
traits fell within the proper sphere of expert evidence.

Where the crime under consideration does not have features which indicate that the perpetrator was a member of an
abnormal group, psychiatric evidence that the accused has a normal mental make-up but does not have a disposition for
violence or dishonesty or other relevant character traits frequently found in ordinary people is inadmissible. The
psychiatric evidence in the circumstances postulated is not relevant on the issue of identity to exclude the accused as the
perpetrator any more than the possession of violent or dishonest tendencies by the accused or a third person would be
admissible to identify the accused or the third person as the perpetrator of the crime.
”So common a characteristic is not a recognisable mark of the individual.” {Per Lord Sumner in Thompson v. Director
of Public Prosecutions (1918), 26 Cox C.C. 189 atp. 199.)
While such evidence is relevant as bearing on the probability of the accused having committed the crime, the psychiatric
evidence proffered in such circumstances really amounts to an attempt to intro duce evidence of the accused’s good
character, as a normal person, through a psychiatrist. Such evidence does not fall within the proper sphere of expert
evidence and is subject to the ordinary rule applicable to character evidence which, in general, requires the character of
the accused to be evidenced by proof of general reputation.
I leave open, until the question is required to be decided, whether when the crime is one assumed to be committed by
normal persons, e.g., rape, psychiatric evidence is admissible to show that the accused is a member of an abnormal
group, possessing characteristics which make it improbable that he committed the offence, e.g., that he is a homosexual
with an aversion to heterosexual relations. I am disposed, however, to think that such evidence is admissible. [Emphasis
in original.]
The evidence of the psychiatrist was held to be admissible.
42
Martin J.A. elaborated on the reasoning set out above in R. v. Robertson, supra. That case involved a 16-year-old
accused charged with brutally murdering a nine-year-old girl by kicking her. The defence sought to introduce expert
psychiatric evidence to show that a propensity for violence or aggression was not a part of the accused’s psychological
make-up. This tended to rebut evidence led by the Crown as to the accused’s violent character. Martin J.A. summed up, at p.
426 [C.C.C., p. 186 C.R.N.S.]:
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While the judgment of Ritchie J. deals only with the admissibility of psychiatric evidence with respect to disposition in
offences involving homosexuality, there would appear to be no logical reason why such evidence should not be admitted
on the same principle in other cases where there is evidence tending to show that, by reason of the nature of the offence,
or its distinctive features, its perpetrator was a person who, in the language of Lord Sumner, was member of “a
specialized and extraordinary class”, and whose psychological characteristics fall within the expertise of the psychiatrist,
for the purpose of showing that the accused did not possess the psychological characteristics of persons of that class.
Obviously, where such evidence is adduced by the accused, the prosecution is entitled to call psychiatric evidence in
order to rebut the evidence introduced by the defence.
In my view, however, the judgment of Ritchie J. in Regina v. Lupien provides no support for a conclusion that, in the
case of ordinary crimes of violence, psychiatric evidence is admissible to prove that the accused’s psychological makeup
does not include a tendency or disposition for violence.
Martin J.A. further stated, at pp. 429-30 [C.C.C., pp. 189-90 C.R.N.S.]:
In my view psychiatric evidence with respect to disposition or its absence is admissible on behalf of the defence, if
relevant to an issue in the case, where the disposition in question constitutes a characteristic feature of an abnormal
group falling within the range of study of the psychiatrist, and from whom the jury can, therefore, receive appreciable
assistance with respect to a matter outside the knowledge of persons who have not made a special study of the subject. A
mere disposition for violence, however, is not so uncommon as to constitute a feature characteristic of an abnormal
group falling within the special field of study of the psychiatrist and permitting psychiatric evidence to be given of the
absence of such disposition in the accused. [Emphasis in original.]
Given this reasoning, Martin J.A. concluded that the crime was not specially marked and so the conditions for the
admissibility of psychiatric evidence were not met.
43
A useful summary of the principles that emerge from the cases is made by Alan W. Mewett, “Character as a Fact in
Issue in Criminal Cases” (1984-85) 27 Crim. L.Q. 29, at pp. 35-36 of his article, where he points out the various contexts in
which an accused can tender character evidence by way of an expert:
There are thus three basic requirements that must be met before such psychiatric evidence can even be considered as
potentially admissible. First, it must be relevant to an issue. Second, it must be of appreciable assistance to the trier of
fact and third, it must be evidence that would otherwise be unavailable to the ordinary layman without specialized
training, but these requirements only set forth the general requirements for the admissibility of expert testimony.
Once these hurdles have been passed, a number of different scenarios may be postulated. The crime may be an
“ordinary” one (which I take to mean a crime for which no special mental characteristics on the part of the perpetrator
would be required) and the accused is an “ordinary” person; the crime may be an “ordinary” one, but the accused an
“extraordinary” person (/. e., having some peculiar mental make-up that would tend to show that he would not commit
that “ordinary” crime); the crime may be “extraordinary”, but the accused “ordinary”; or the crime may be
“extraordinary” and the accused “extraordinary”, in a different direction.
In the first scenario, the evidence is irrelevant because it is simply not probative of anything. In the second it is probative
and admissible but only if the extraordinary characteristic of the accused tends to show that he would not commit an
ordinary crime of that nature (such as a homosexual being charged with a heterosexual offence). In the third, if it is
shown that the crime is such that it could only, or in all probability would only, be committed by a person having
identifiable peculiarities that the accused does not possess, it would be admissible. In the last scenario, the situation is
the same provided that the difference in the abnormalities tends to exclude the accused from the probable group of
perpetrators.

44
I question whether use of the terms “abnormal” and “normal” is the best way to describe the concept that underlies
their use. The term “abnormal” is derived from the English cases in which it usually connotes the mental state of insanity or
diminished responsibility. See R. v. Chard, supra, at p. 270. The basic rationale of these cases is that “normal” human
WesUnwNext. Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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behaviour is a matter which a judge or jury can assess without the assistance of expert evidence. Canadian cases have
extended the exception to include what has been described as sexually deviant behaviour. See Rosemary Pattenden,
“Conflicting Approaches to Psychiatric Evidence in Criminal Trials: England, Canada and Australia” [1986] Crim. L.R. 92,
at p. 100. The rationale underlying this extension is the relevance of the evidence based on the distinctiveness of the
behavioural traits of either the putative perpetrator of the crime or the accused. This distinctiveness tends to exclude the
accused from the category of persons that could or would likely commit the crime.
45
There are other reasons why the use of the term “abnormal” is no longer satisfactory. Even in medical circles there are
differing views as to what constitutes abnormality. See Pattenden, supra, at p. 100, and David C. Rimm and John W.
Sommerville, Abnormal Psychology (1977), at pp. 31 and 32. Moreover, it imports a value judgment on the lifestyle of some
groups in society. This is aptly illustratedby considering the statement of Lord Sumner in Thompson v. R., [1918] A.C. 221,
at p. 235:
The evidence tends to attach to the accused a peculiarity which, though not purely physical, I think may be recognized
as properly bearing that name. Experience tends to show that these offences against nature connote an inversion of
normal characteristics which, while demanding punishment as offending against social morality, also partake of the
nature of an abnormal physical property. A thief, a cheat, a coiner, or a house-breaker is only a particular specimen of
the genus rogue, and, though no doubt each tends to keep to his own line of business, they all alike possess the by no
means extraordinary mental characteristic that they propose somehow to get their livings dishonestly. So common a
characteristic is not a recognizable mark of the individual. Persons, however, who commit the offences now under
consideration seek the habitual gratification of a particular perverted lust, which not only takes them out of the class of
ordinary men gone wrong, but stamps them with the hall-mark of a specialized and extraordinary class as much as if
they carried on their bodies some physical peculiarity.

46
The difficulty in defining what is abnormal was recently referred to by McCarthy J.A. in R. v. Garfmkle (1992), 15
C.R. (4th) 254 (Que. C.A.), At pp. 256-57, speaking for the court, he stated:
What dispositions are to be classified as abnormal, as outside ordinary human experience, for the purpose of admitting
psychiatric evidence may be a difficult question. A disposition for sadism is clearly abnormal. Dispositions for violence
(short of sadism or something akin thereto), or for dishonesty, are clearly too common to be classified as abnormal. In
sexual offences, classification is less easy. However, it seems to me that, whether it be called pedophilia or something
else, a disposition in an adult to use boys of 10 and 11 for sexual gratification must be classified as abnormal.
Accordingly, in the present case, psychiatric evidence is admissible to show that Garfmkle does not have such a
disposition.

47
In my opinion, the term “distinctive” more aptly defines the behavioural characteristics which are a precondition to the
admission of this kind of evidence.
48
How should the criteria for the admission of this type of evidence be applied? I find the following statement of
Professor Mewett, supra, at p. 36, to be an apt characterization of the nature of the decision which the trial judge must make:
The categorization of crimes into the “ordinary” and the “extraordinary” is therefore a legal question to be determined
by the judge, as is the “normality” or “abnormality” of the accused — to the despair, no doubt, of psychiatrists. But
admissibility of evidence is a legal question and depends primarily upon relevance, that is, upon its assistance to the trier
of fact in his inference-drawing process, and this is governed, not by expertise, but by common sense and experience;
words like “ordinary”, “extraordinary” or “abnormal” are not meant to be scientific expressions but assessments of
relevance and are thus clearly within the domain of the judge.

49
Before an expert’s opinion is admitted as evidence, the trial judge must be satisfied, as a matter of law, that either the
perpetrator of the crime or the accused has distinctive behavioural characteristics such that a comparison of one with the other
WestlawNext Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved,
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will be of material assistance in determining innocence or guilt. Although this decision is made on the basis of common sense
and experience, as Professor Mewett suggests, it is not made in a vacuum. The trial judge should consider the opinion of the
expert and whether the expert is merely expressing a personal opinion or whether the behavioural profile which the expert is
putting forward is in common use as a reliable indicator of membership in a distinctive group. Put another way: Has the
scientific community developed a standard profile for the offender who commits this type of crime? An affirmative finding
on this basis will satisfy the criteria of relevance and necessity. Not only will the expert evidence tend to prove a fact in issue
but it will also provide the trier of fact with assistance that is needed. Such evidence will have passed the threshold test of
reliability which will generally ensure that the trier of fact does not give it more weight than it deserves. The evidence will
qualify as an exception to the exclusionary rule relating to character evidence provided, of course, that the trial judge is
satisfied that the proposed opinion is within the field of expertise of the expert witness.
(3) Application to This Case

50
I take the findings of the trial judge to be that a person who committed sexual assaults on young women could not be
said to belong to a group possessing behavioural characteristics that are sufficiently distinctive to be of assistance in
identifying the perpetrator of the offences charged. Moreover, the fact that the alleged perpetrator was a physician did not
advance the matter because there is no acceptable body of evidence that doctors who commit sexual assaults fall into a
distinctive class with identifiable characteristics. Notwithstanding the opinion of Dr. Hill, the trial judge was also not satisfied
that the characteristics associated with the fourth complaint identified the perpetrator as a member of a distinctive group. He
was not prepared to accept that the characteristics of that complaint were such that only a psychopath could have committed
the act. There was nothing to indicate any general acceptance of this theory. Moreover, there was no material in the record to
support a finding that the profile of a paedophile or psychopath has been standardized to the extent that it could be said that it
matched the supposed profile of the offender depicted in the charges. The expert’s group profiles were not seen as
sufficiently reliable to be considered helpful. In the absence of these indicia of reliability, it cannot be said that the evidence
would be necessary in the sense of usefully clarifying a matter otherwise unaccessible, or that any value it may have had
would not be outweighed by its potential for misleading or diverting the jury. Given these findings and applying the
principles referred to above, I must conclude that the trial judge was right in deciding as a matter of law that the evidence was
inadmissible.
51
The Court of Appeal also supported the admissibility of the evidence on the basis that Dr. Hill’s evidence tended to
rebut alleged similarities between the evidence on the respective counts. On this point, Finlayson J.A. stated at p. 178:
Where, as here, the Crown alleges that the probative value of the similar fact evidence arises from the circumstance that
the acts compared are so unusual and strikingly similar that their similarities cannot be attributed to coincidence, the
defence is equally entitled to lead evidence as to features of the alleged acts which demonstrate dissimilarities ...
The judgment of the Court of Appeal was not supported on this ground either in the respondent’s factum or in the oral
argument.
52
The use to which the jury could put the evidence was explained by the trial judge in his charge to the jury. The key
passage in the charge in this respect was the following:
If you conclude when considering any of the specific counts that evidence relating to any or all of the other counts is so
similar that common sense dictates the relevancy of such evidence to one or more of the issues I mentioned earlier, then
you may, not must, draw the inferences to which I have referred. [Emphasis added.]
The similarities, which were detailed by the judge, were with respect to the modus operandi of the perpetrator of the acts
which were the subject of the individual counts. No objection was taken to this aspect of the charge. This use of the similar
fact evidence relates to a different issue from the subject matter of the proposed evidence of Dr. Hill. As discussed above, the
dissimilarities addressed in Dr. Hill’s proposed evidence are not as to modus operandi but rather with respect to the
comparative psychological make-up of the respondent on the one hand and the alleged perpetrator of the acts charged, on the
other. Furthermore, whether a crime is committed in a manner that identifies the perpetrator by reason of striking similarities
VVestlawNext casiada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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in the method employed in the commission of other acts is something that a jury can, generally, assess without the aid of
expert evidence. As stated by the trial judge, it is a matter of common sense.
53
I would allow the appeal, set aside the judgment of the Court of Appeal, restore the convictions and remit the matter to
the Court of Appeal for disposition of the sentence appeal.
Appeal allowed.
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Cases considered by J.:
Fellowes, McNeil v. Kama General International Insurance Co. (1998), 40 O.R. (3d) 456, 37 C.P.C. (4th) 20 (Ont. Gen.
Div.) — applied
New Quebec Raglan Mines Ltd. v. Blok-Andersen (1993), 9 B.L.R. (2d) 93 (Ont. Gen. Div. [Commercial List]) —
referred to
Paramount Tavern (Toronto) Ltd. v. Global Real Estate Co. (1993), 29 C.P.C. (3d) 217 (Ont. Div. Ct.) — referred to
Pente Investment Management Ltd. v. Schneider Corp. (April 21, 1998), Doc. 98CL-1011, 98-BK001935,
95-BK-001935A (Ont. Gen. Div. [Commercial List]) — distinguished
Pente Investment Management Ltd. v. Schneider Corp. (1998), 113 O.A.C. 253, (sub nom. Maple Leaf Foods Inc. v.
Schneider Corp.) 42 O.R. (3d) 177,44 B.L.R. (2d) 115 (Ont. C.A.) — distinguished
'
R. v. D. (D.), 2000 SCC 43, 36 C.R. (5th) 261, 148 C.C.C. (3d) 41, 191 D.L.R. (4th) 60, 259 N.R. 156, 136 O.A.C. 201,
[2000] 2 S.C.R. 275 (S.C.C.) — applied
R. c. J. (J.-L.), 2000 SCC 51, 37 C.R. (5th) 203, (sub nom. R. v. J. (J-L.)) 148 C.C.C. (3d) 487, (sub nom. R. v. J. (J-L.))
192 D.L.R. (4th) 416, 261 N.R. Ill, [2000] 2 S.C.R. 600 (S.C.C.) — applied
R. v. Mohan, 29 C.R. (4th) 243, 71 O.A.C. 241, 166 N.R. 245, 89 C.C.C. (3d) 402, 114 D.L.R. (4th) 419, [1994] 2
S. C.R. 9, 18 O.R. (3d) 160 (note) (S.C.C.) — applied
Toronto Dominion Bank v. E. Goldberger Holdings Ltd. (1999), 43 C.P.C. (4th) 275 (Ont. S.C.J. [Commercial List]) —
referred to
Walker Estate v. York-Finch General Hospital (1996), 5 C.P.C. (4th) 240 (Ont. Gen. Div.) — referred to
Rules considered:
Rides of Civil Procedure, R.R.O. 1990, Reg. 194
R. 53 — considered
PRE-TRIAL RULING on admissibility of expert report and expert evidence in receivership action.

Farley J.:
Reasons for Judgment

1
I am scheduled to take these 2 trials in April, 2001 so I am hearing this non-admissibility of expert witness issue as a
pre-trial matter. See Paramount Tavern (Toronto) Ltd. v. Global Real Estate Co. (1993), 29 C.P.C. (3d) 217 (Ont. Div. Ct.). I
dealt with this issue on the basis of Donald Hill’s viva voce testimony and his reports (see R. 53 which requires that an
expert’s qualifications and substance of the proposed testimony must be set out in a report given to the other side). I was cited
R. v. D. (D.) (2000), 191 D.L.R. (4th) 60 (S.C.C.) by the Citak/Marco Polo interests as preventing such an exercise where it is
stated at p. 69:
The application of the four Mohan criteria is case-specific. Determinations of relevance and necessity, as well as the
assessment of whether the prejudicial effect of the evidence outweighs its probative value, must be made within the
factual context of the trial.
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1 would point out this observation was made in the context of a criminal trial situation; a prejudice versus probity balancing
would not come into play civilly.
2
The Bank and Coopers challenged the admissibility of Donald Hill’s report at the trial of these actions and that Mr. Hill
was not qualified to give expert evidence with respect to the conduct of the private receivership and the calculation of
damages if liability were determined. As set forth in their factum:
8. It is the position of the Bank and Coopers that the Hill Report should be declared wholly inadmissible at the trial of
these actions. If the Hill Receivership Opinion is declared inadmissible, the Bank and Coopers accept that the Hunter
Receivership Opinion [Hunter having been retained by the Bank and Coopers in response to the Hill Report] would also
be inadmissible and it would be withdrawn.

3
As I understand it, in an affidavit sworn by an officer of Coopers some years ago, there was an indication that Coopers
would be proffering expert evidence on the conduct of receiverships and that it was this indication which spurred on the
Citak/Marco-Polo interests to retain Mr. Hill.
4

R. v. Mohan (1994), 114 D.L.R. (4th) 419 (S.C.C.) sets out the 4 part test of admissibility of expert evidence.

5
Experts must be neutral and objective, to the extent that they are not, they are not properly qualified to give expert
opinions. See Toronto Dominion Bank v. E. Goldherger Holdings Ltd. (1999), 43 C.P.C. (4th) 275 (Ont. S.C.J. [Commercial
List]); Fellowes, McNeil v. Kansa General International Insurance Co. (1998), 40 O.R. (3d) 456 (Ont. Gen. Div.); New
Quebec Raglan Mines Ltd. v. Blok-Andersen (1993), 9 B.L.R. (2d) 93 (Ont. Gen. Div. [Commercial List]); Sopinka,
Lederman and Bryant, The Law of Evidence in Canada (2d Ed. Butterworths, Toronto) at p. 624. To the extent that Mr. Hill
has merely used the views of Mr. Citak as to the state of affairs and based his opinion on these views, Mr. Hill is building on
a foundation of sand, not rock. I do not doubt the sincerity of Mr. Hill; to the contrary he appears to be quite sincere. In fact,
it appears that he cautioned Mr. Citak as to the frailty of this when for example he indicated that the Court would not accept
the aspect of loss of equity with respect to real estate if Mr. Citak’s views were given as the base as opposed to an appropriate
valuation. On the real estate aspect, Mr. Hill indicated he inserted Mr. Citak’s figure only on the basis that Mr. Citak would
later provide satisfactory appraisals - but none were provided. This caveat was not mentioned. Similarly there is the aspect of
collectibility of accounts receivable and goodwill/profitability. While his report indicated that Mr. Hill had incorporated Mr.
Citak’s views as to value in these areas, on examination he indicated that Mr. Citak had indicated larger receivables and that
he, Mr. Hill, had talked him down to levels Mr. Hill was comfortable at. It is surprising that the report did not allude to this.
Regretfully for this trial, Mr. Hill has not demonstrated that he is independent so as to be neutral and objective. This tends to
taint the whole of his opinion.
6
In his viva voce evidence Mr. Hill indicated that “in every matter of litigation, I always take the position of advocate for
my client and that I’m paid a good fee”. He did however maintain that notwithstanding his advocacy views, he would never
give up his independence or objectivity. While I still accept Mr. Hill’s sincerity of his beliefs, I am afraid that I cannot accept
his views on an objective basis. He gave an indication however that there were, in addition to this approach, in this case some
special circumstances. When asked about the special circumstances, it appeared that from a previous relationship of asking
for assistance from Mr. Citak in another “rug” case, afterwards Mr. Citak asked him to help out in this, the subject case. The
terms of the engagement are not appropriate for an expert witness who is required to be objective and neutral. See E.
McDonald J.’s views at p. 460 of Fellowes, McNeil:
I turn briefly to the case law in the role of an expert. Experts must not be permitted to become advocates. To do so
would change or tamper with the essence of the role of the expert, which was developed to assist the court in matters
which requ ire a special knowledge or expertise beyond the knowledge of the court. In this case, the question is whether
the conduct of Fellowes, McNeil fell below the standard of reasonably competent solicitors handling complex insurance
matters. If 1 look to only two of the seven duties and responsibilities of experts testifying in civil cases that are laid out
in The “Ikarian Reefer", [1993] 2 Llyod’s Rep. 68 at p. 81, I have to conclude that this would not be a case for Mr.
Mclnnis to assume the role of an expert. These duties are:

W;
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(1) Expert evidence presented to the court should be, and should seen to be, the independent product of the experts
uninfluenced as to the form or content by the exigencies of litigation.
(2) An expert should provide independent assistance to the court by objective, unbiased opinion in relation to
matters within his or her expertise. An expert witness should never assume the role of advocate.

7
I wholeheartedly concur with those views. The terms of this engagement (which terms continued until after Mr. Hill
delivered his report in July, 2000) were that Mr. Citak “guaranteed” him 60% of his fee and the other 40% would be
contingent on the outcome of the case. After delivery of the report, this was changed to a 100% “guarantee”. No matter how
good the “guarantee” is on a practical basis, a contingency fee makes Mr. Hill a co-venturer in the litigation. While he may
not appreciate that result, the fact is that he had lost his neutrality and objectivity.
8
For the Court to receive an expert’s opinion, it must be demonstrated that this witness possess special knowledge or
experience going beyond that possessed by the trier of fact. See Mohan at p. 431 and Sopinka, Lederman & Bryant at pp.
623-4. Mr. Hill quite openly states in his February 27, 2001 material that: “It is true, I do not have special expertise in
receiverships”. Rather it appears that he has been involved in forensic accounting and business valuation. To his credit, Mr.
Hill has acknowledged quite openly this deficiency and he has indicated in his material his heavy reliance on Bennett on
Receiverships and the various cases referred to therein. It is commendable that he has tried to educate himself in this field of
receiverships for the purpose of giving an opinion, but he has not thereby demonstrated that he has any special skill or
experience in this field. Rather he is a relative novice, notwithstanding his studious approach to the subject matter. Mr. Hill
may have been accepted as an expert witness in other cases, but never in this particular field. He does not meet the
requirement here of Walker Estate v. York-Finch General Hospital (1996), 5 C.P.C. (4th) 240 (Ont. Gen. Div.), at pp. 243-4.
9
Mr. Hill indicated in his material that there are only two groups of persons who have special expertise in receiverships:
(1) trustees in bankruptcy and (2) members of the legal profession who practice in the field of bankruptcy. It was appreciated
during the examination that a third group, being those insolvency practitioners who specialize in receiverships although not
being licensed trustees in bankruptcy, would also qualify. Mr. Hill is not qualified as to any of these three groups. He does
not have special training, he has not taken any courses, let alone taught courses in this field. He has virtually no exposure to
receiverships before so as to gain special experience through the “school of hard knocks”.
10
To be admitted into evidence, an expert opinion must be necessary to assist the trial of fact - in this case, myself as
judge. See Mohan at p. 429:
What is required is that the opinion be necessary in the sense that it provide information “which is likely to be outside
the experience and knowledge of a judge or jury”: as quoted by Dickson J. in R. v. Abbey, supra. As stated by Dickson
J., the evidence must be necessary to enable the trier of fact to appreciate the matters in issue due to their technical
nature. In Kelliher v. Smith, [1931] 4 D.L.R. 102 at p. 116, [1931] S.C.R. 672 (S.C.C.), this court, quoting from Beven
on Negligence, 4th ed. (London: Sweet & Maxwell, 1928), p. 141, stated that in order for expert evidence to be
admissible, “[t]he subject-matter of the inquiry must be such that ordinary people are unlikely to form a correct
judgment about it, if unassisted by persons with special knowledge”.

11
Questions of domestic law as opposed to questions of foreign law are not matters upon which a Court will receive
expert evidence. But I note that even if I were to assess Mr. Hill as if he were being qualified to give an expert opinion on
receiverships as the matter of foreign law, I would reject him and his evidence.
12
The conduct of Coopers as the receiver of Marco-Polo must be weighed against existing statutes, policies, experience
and legal precedent. Mr. Hill’s opinion (and report) will not assist the Court in my view. See Rente Investment Management
Ltd. v. Schneider Corp. ([(April 21, 1998), Doc. 98CL-1011, 98-BK001935, 95-BK-001935A (Ont. Gen. Div. [Commercial
List])]; 1998 Ont. C.J. Lexis 3078) as approved in Pente Investment Management Ltd. v. Schneider Corp. (1998), 42 O.R.
(3d) 177 (Ont. C.A.), at pp. 194-5. While I appreciate that Mr. Hill does not believe that he is usurping my function, when
one reads his report that is the inevitable conclusion not just on a singular (and perhaps accidental) instance but on a multiple
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repeated basis. See Goldberger at p. 277.
13
The Supreme Court of Canada in R. c. J. (J.-L.) (2000), 192 D.L.R. (4th) 416 (S.C.C.) at p. 440 recently reminded the
profession that:
The purpose expert evidence is thus to assist the trier of fact by providing special knowledge that the ordinary person
would not know. Its purpose is not to substitute the expert for the trier of fact. What is asked of the trier of fact is an act
of informed judgment, not an act of faith.

14
As to the quantification elements of Mr. Hill’s opinion, it is replete with the adoption of facts and assumptions related
to him by Mr. Citak and others and from documents Mr. Hill has obtained from litigation production. These figures are in
essence merely “lifted” from their source without analysis. Mr. Hill has not used any expertise in opining as to quantification.
Rather in essence he has just provided an arithmetic assembly of components given to him by others. Examples of this are
well developed in the factum of the Bank and Coopers dealing with the elements of inventory, accounts receivable, cost of
inventory, loss of business goodwill and other damages (loss of equity in building). This approach is completely contrary to
the requirements of Mohan at p. 431. See also Rente Investment Management Ltd. at para. 9 (ECarswell) and field *13-* 14
(Lexis/Nexis) and E. Goldberger Holdings Ltd. at p. 278.
15
The issue as to whether the Bank acted precipitously in appointing a receiver is not a part of this lawsuit. Marco-Polo’s
statement of claim does not allege that the Bank acted precipitously in appointing Coopers as a receiver. One is therefore left
to scratch one’s head how Mr. Hill went off on this tangent which is not truly in any way linked to this litigation.
16

These are the written reasons I promised yesterday when I endorsed the record:
Mr. Hill is not qualified as an expert in the particular field [of receiverships] and his report and evidence proffered as
expert evidence is inadmissible.
Evidence inadmissible.

Knd of Document

WostlciV'/Next

cawada

Copyright £;> Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
AND

ASTORIA ORGANIC MATTERS LTD. and ASTORIA
ORGANIC MATTERS CANADA LP
Respondents
Court File No. CV-17-11760-00CL

o in
t—i

O
<u
H

in m J-tl
<t>
<3
co m
VO ID
oo oo ctfl
*3
id id
t—1
w
<§
4-*

I

Ss

1

w

>1

oo
CO
%
U
&

03

i

ta

2

io
0

Z
u

&
03

1
c

o s

J2fi

03

fl 33

►

a£

Lawyers for BDO Canada Limited, in its capacity as
Court appointed receiver o f Astoria Organic Matters
Ltd. and Astoria Organic Matters Canada LP

z

(N

CO

h
o>

CM

