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S Corp., which engaged in the air transport business, had a division known as AT. When S Corp. experienced financial
difficulties, one of the secured creditors, who had an interest in the assets of AT, brought a motion for the appointment of a
receiver. The receiver was ordered to operate AT and to sell it as a going concern. The receiver had two offers. It accepted
the offer made by OEL and rejected an offer by 922 which contained an unacceptable condition. Subsequently, 922 obtained
an order allowing it to make a second offer removing the condition. The secured creditors supported acceptance of the 922
offer. The court approved the sale to OEL and dismissed the motion to approve the 922 offer. An appeal was brought from
this order.

Held:

The appeal was dismissed.

Per Galligan J.A.: When a court appoints a receiver to use its commercial expertise to sell an airline, it is inescapable that it
intends to rely upon the receiver’s expertise and not upon its own. The court should be reluctant to second-guess, with the
benefit of hindsight, the considered business decisions made by its receiver.

The conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court. The order
appointing the receiver did not say how the receiver was to negotiate the sale. The order obviously intended, because of the
unusual nature of the asset being sold, to leave the method of sale substantially to the discretion of the receiver.

To determine whether a receiver has acted providently, the conduct of the receiver should be examined in light of the
information the receiver had when it agreed to accept an offer. On the date the receiver accepted the OEL offer, it had only
two offers: that of OEL, which was acceptable, and that of 922, which contained an unacceptable condition. The decision
made was a sound one in the circumstances. The receiver made a sufficient effort to obtain the best price, and did not act
improvidently.

The court must exercise extreme caution before it interferes with the process adopted by a receiver to sell an unusual asset. It
is important that prospective purchasers know that, if they are acting in good faith, bargain seriously with a receiver and enter
into an agreement with it, a court will not lightly interfere with the commercial judgment of the receiver to sell the assets to
them.

Per McKinlay J. A. (concurring in the result): It is most important that the integrity of procedures followed by court-appointed
receivers be protected in the interests of both commercial morality and the future confidence of business persons in their
dealings with receivers. In all cases, the court should carefully scrutinize the procedure followed by the receiver. While the
procedure carried out by the receiver in this case was appropriate, given the unfolding of events and the unique nature of the
asset involved, it may not be a procedure that is likely to be appropriate in many receivership sales.

Per Goodman J.A. (dissenting): It was imprudent and unfair on the part of the receiver to ignore an offer from an interested
party which offered approximately triple the cash down payment without giving a chance to the offeror to remove the
conditions or other terms which made the offer unacceptable to the receiver. The offer accepted by the receiver was
improvident and unfair insofar as two creditors were concerned.
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Appeal from order approving sale of assets by receiver.

Galligan J.A. :
1
This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that order, he approved the sale of Air
Toronto to Ontario Express Limited and Frontier Air Limited, and he dismissed a motion to approve an offer to purchase Air
Toronto by 922246 Ontario Limited.
2
It is necessary at the outset to give some background to the dispute. Soundair Corporation (’’Soundair”) is a corporation
engaged in the air transport business. It has three divisions. One of them is Air Toronto. Air Toronto operates a scheduled
airline from Toronto to a number of mid-sized cities in the United States of America. Its routes serve as feeders to several of
Air Canada’s routes. Pursuant to a connector agreement, Air Canada provides some services to Air Toronto and benefits from
the feeder traffic provided by it. The operational relationship between Air Canada and Air Toronto is a close one.
3
In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the “Royal Bank”) is owed at least
$65 million dollars. The appellants Canadian Pension Capital Limited and Canadian Insurers’ Capital Corporation
(collectively called “CCFL”) are owed approximately $9,500,000. Those creditors will have a deficiency expected to be in
excess of $50 million on the winding up of Soundair.
4
On April 26, 1990, upon the motion of the Royal Bank, O’Brien J. appointed Ernst & Young Inc. (the “receiver”) as
receiver of all of the assets, property and undertakings of Soundair. The order required the receiver to operate Air Toronto
and sell it as a going concern. Because of the close relationship between Air Toronto and Air Canada, it was contemplated
that the receiver would obtain the assistance of Air Canada to operate Air Toronto. The order authorized the receiver:
(b) to enter into contractual arrangements with Air Canada to retain a manager or operator, including Air Canada, to
manage and operate Air Toronto under the supervision of Ernst & Young Inc. until the completion of the sale of Air
Westl awNext Canada Copyright © Thomson Renters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Toronto to Air Canada or other person.
Also because of the close relationship, it was expected that Air Canada would purchase Air Toronto. To that end, the order of
O’Brien J. authorized the Receiver:
(c) to negotiate and do all things necessary or desirable to complete a sale of Air Toronto to Air Canada and, if a sale to
Air Canada cannot be completed, to negotiate and sell Air Toronto to another person, subject to terms and conditions
approved by this Court.

5
Over a period of several weeks following that order, negotiations directed towards the sale of Air Toronto took place
between the receiver and Air Canada. Air Canada had an agreement with the receiver that it would have exclusive negotiating
rights during that period. I do not think it is necessary to review those negotiations, but I note that Air Canada had complete
access to all of the operations of Air Toronto and conducted due diligence examinations. It became thoroughly acquainted
with every aspect of Air Toronto’s operations.
6
Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was considered unsatisfactory
by the receiver. The offer was not accepted and lapsed. Having regard to the tenor of Air Canada’s negotiating stance and a
letter sent by its solicitors on July 20, 1990,1 think that the receiver was eminently reasonable when it decided that there was
no realistic possibility of selling Air Toronto to Air Canada.
7
The receiver then looked elsewhere. Air Toronto’s feeder business is very attractive, but it only has value to a national
airline. The receiver concluded reasonably, therefore, that it was commercially necessary for one of Canada’s two national
airlines to be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers, whether direct or
indirect. They were Air Canada and Canadian Airlines International.
8
It was well known in the air transport industry that Air Toronto was for sale. During the months following the collapse
of the negotiations with Air Canada, the receiver tried unsuccessfully to find viable purchasers. In late 1990, the receiver
turned to Canadian Airlines International, the only realistic alternative. Negotiations began between them. Those negotiations
led to a letter of intent dated February 11, 1990. On March 6, 1991, the receiver received an offer from Ontario Express
Limited and Frontier Airline? Limited, who are subsidiaries of Canadian Airlines International. This offer is called the OEL
offer.
9
In the meantime, Air Canada and CCFL were having discussions about making an offer for the purchase of Air Toronto.
They formed 922246 Ontario Limited (”922”) for the purpose of purchasing Air Toronto. On March 1, 1991, CCFL wrote to
the receiver saying that it proposed to make an offer. On March 7, 1991, Air Canada and CCFL presented an offer to the
receiver in the name of 922. For convenience, its offers are called the “922 offers.”
10
The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in more
detail later. The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer. Subsequently, 922 obtained
an order allowing it to make a second offer. It then submitted an offer which was virtually identical to that of March 7, 1991,
except that the unacceptable condition had been removed.
11
The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed a motion for the
acceptance of the 922 offer. Before Rosenberg J., and in this court, both GCFL and the Royal Bank supported the acceptance
of the second 922 offer.
12

There are only two issues which must be resolved in this appeal. They are:
(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to OEL?
(2) What effect does the support of the 922 offer by the secured creditors have on the result?

Westlav/Next. CANADA Copyright © Thomson Renters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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I will deal with the two issues separately.

1. Did the Receiver Act Properly in Agreeing to Sell to OEL?

14
Before dealing with that issue, there are three general observations which I think I should make. The first is that the
sale of an airline as a going concern is a very complex process. The best method of selling an airline at the best price is
something far removed from the expertise of a court, When a court appoints a receiver to use its commercial expertise to sell
an airline, it is inescapable that it intends to rely upon the receiver’s expertise and not upon its own. Therefore, the court must
place a great deal of confidence in the actions taken and in the opinions formed by the receiver. It should also assume that the
receiver is acting properly unless the contrary is clearly shown. The second observation is that the court should be reluctant to
second-guess, with the benefit of hindsight, the considered business decisions made by its receiver. The third observation
which 1 wish to make is that the conduct of the receiver should be reviewed in the light of the specific mandate given to him
by the court.
15
The order of O’Brien J. provided that if the receiver could not complete the sale to Air Canada that it was “to negotiate
and sell Air Toronto to another person.” The court did not say how the receiver was to negotiate the sale. It did not say it was
to call for bids or conduct an auction. It told the receiver to negotiate and sell. It obviously intended, because of the unusual
nature of the asset being sold, to leave the method of sale substantially in the discretion of the receiver. I think, therefore, that
the court should not review minutely the process of the sale when, broadly speaking, it appears to the court to be a just
process.
16
As did Rosenberg J., I adopt as correct the statement made by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60
O.R. (2d) 87, 67 C.B.R. (N.S.) 320n, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.), at pp. 92-94 [O.R.], of the duties which
a court must perform when deciding whether a receiver whp has sold a property acted properly. When he set opt the court’s
duties, he did not put them in any order of priority, nor do 1.1 summarize those duties as follows:
1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently.
2. It should consider the interests of all parties.
3. It should consider the efficacy and integrity of the process by which offers are obtained.
4. It should consider whether there has been unfairness in the working out of the process.

17

I intend to discuss the performance of those duties separately.

1. Did the Receiver make a sufficient effort to get the best price and did it act providently?

18
Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone but the
two national airlines, or to someone supported by either of them, it is my view that the receiver acted wisely and reasonably
when it negotiated only with Air Canada and Canadian Airlines International. Furthermore, when Air Canada said that it
would submit no further offers and gave the impression that it would not participate further in the receiver’s efforts to sell,
the only course reasonably open to the receiver was to negotiate with Canadian Airlines International. Realistically, there was
nowhere else to go but to Canadian Airlines International. In do ing so, it is my opinion that the receiver made sufficient
efforts to sell the airline.
19
When the receiver got the OEL offer on March 6, 1991, it was over 10 months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver had not received one offer which it thought was acceptable.
After substantial efforts to sell the airline over that period, I find it difficult to think that the receiver acted improvidently in
accepting the only acceptable offer which it had.
WestlawNext, Canada Copyright ©Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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20
On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two offers, the OEL offer, which
was acceptable, and the 922 offer, which contained an unacceptable condition. I cannot see how the receiver, assuming for
the moment that the price was reasonable, could have done anything but accept the OEL offer.
21
When deciding whether a receiver had acted providently, the court should examine the conduct of the receiver in light
of the information the receiver had when it agreed to accept an offer. In this case, the court should look at the receiver’s
conduct in the light of the information it had when it made its decision on March 8, 1991. The court should be very cautious
before deciding that the receiver’s conduct was improvident based upon information which has come to light after it made its
decision. To do so, in my view, would derogate from the mandate to sell given to the receiver by the order of O’Brien J. I
agree with and adopt what was said by Anderson J. in Crown Trust Co. v. Rosenberg, supra, at p. 112 [O.R.]:
Its decision was made as a matter of business judgment on the elements then available to it. It is of the very essence of a
receiver’s function to make such judgments and in the making of them to act seriously and responsibly so as to be
prepared to stand behind them.
If the court were to reject the recommendation of the Receiver in any but the most exceptional circumstances, it would
materially diminish and weaken the role and function of the Receiver both in the perception of receivers and in the
perception of any others who might have occasion to deal with them. It would lead to the conclusion that the decision of
the Receiver was of little weight and that the real decision was always made upon the motion for approval. That would
be a consequence susceptible of immensely damaging results to the disposition of assets by court-appointed receivers.
[Emphasis added.]
22
I also agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R.
(N.S.) 1,45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), at p. 11 [C.B.R.]:
In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with respect to
certain assets is reasonable and sound under the circumstances at the time existing it should not be set aside simply
because a later and higher bid is made. To do so would literally create chaos in the commercial world and receivers and
purchasers would never be sure they had a binding agreement.
[Emphasis added.]
23
On March 8, 1991, the receiver had two offers. One was the OEL offer, which it considered satisfactory but which
could be withdrawn by OEL at any time before it was accepted. The receiver also had the 922 offer, which contained a
condition that was totally unacceptable. It had no other offers. It was faced with the dilemma of whether it should decline to
accept the OEL offer and run the risk of it being withdrawn, in the hope that an acceptable offer would be forthcoming from
922. An affidavit filed by the president of the receiver describes the dilemma which the receiver faced, and the judgment
made in the light of that dilemma:
24. An asset purchase agreement was received by Ernst & Young on March 7, 1991 which was dated March 6, 1991.
This agreement was received from CCFL in respect of their offer to purchase the assets and undertaking of Air Toronto.
Apart from financial considerations, which will be considered in a subsequent affidavit, the Receiver determined that it
would not be prudent to delay acceptance of the OEL agreement to negotiate a highly uncertain arrangement with Air
Canada and CCFL . Air Canada had the benefit of an ‘exclusive’ in negotiations for Air Toronto and had clearly
indicated its intention take itself out of the running while ensuring that no other party could seek to purchase Air
Toronto and maintain the Air Canada connector arrangement vital to its survival. The CCFL offer represented a radical
reversal of this position by Air Canada at the eleventh hour. However, it contained a significant number of conditions to
closing which were entirely beyond the control of the Receiver. As well, the CCFL offer came less than 24 hours before
signing of the agreement with OEL which had been negotiated over a period of months, at great time and expense.
[Emphasis added.] I am convinced that the decision made was a sound one in the circumstances faced by the receiver on
March 8, 1991.
WestlawNext. Canada Copyright ©Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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24
I now turn to consider whether the price contained in the OEL offer was one which it was provident to accept. At the
outset, I think that the fact that the OEL offer was the only acceptable one available to the receiver on March 8, 1991, after 10
months of trying to sell the airline, is strong evidence that the price in it was reasonable. In a deteriorating economy, I doubt
that it would have been wise to wait any longer.
25
I mentioned earlier that, pursuant to an order, 922 was permitted to present a second offer. During the hearing of the
appeal, counsel compared at great length the price contained in the second 922 offer with the price contained in the OEL
offer. Counsel put forth various hypotheses supporting their contentions that one offer was better than the other.
26
It is my opinion that the price contained in the 922 offer is relevant only if it shows that the price obtained by the
receiver in the OEL offer was not a reasonable one. In Crown Trust Co. v. Rosenberg , supra, Anderson J., at p. 113 [O.R.],
discussed the comparison of offers in the following way:
No doubt, as the cases have indicated, situations might arise where the disparity was so great as to call in question the
adequacy of the mechanism which had produced the offers. It is not so here, and in my view that is substantially an end
of the matter.

27
In two judgments, Saunders J. considered the circumstances in which an offer submitted after the receiver had agreed
to a sale should be considered by the court. The first is Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.), at p. 247:
If, for example, in this case there had been a second offer of a substantially higher amount, then the court would have to
take that offer into consideration in assessing whether the receiver had properly carried out his function of endeavouring
to obtain the best price for the property.

28

The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.) , at p. 243:
If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate.

29

In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.), at p. 142, McRae J. expressed a similar view:
The court will not lightly withhold approval of a sale by the receiver, particularly in a case such as this where the
receiver is given rather wide discretionary authority as per the order of Mr. Justice Trainor and, of course, where the
receiver is an Officer of this court. Only in a case where there seems to be some unfairness in the process of the sale or
where there are substantially higher offers which would tend to show that the sale was improvident will the court
withhold approval. It is important that the court recognize the commercial exigencies that would flow if prospective
purchasers are allowed to wait until the sale is in court for approval before submitting their final offer. This is something
that must be discouraged.

[Emphasis added.]
30
What those cases show is that the prices in other offers have relevance only if they show that the price contained in the
offer accepted by the receiver was so unreasonably low as to demonstrate that the receiver was improvident in accepting it. I
am of the opinion, therefore, that if they do not tend to show that the receiver was improvident, they should not be considered
upon a motion to confirm a sale recommended by a court-appointed receiver. If they were, the process would be changed
from a sale by a receiver, subject to court approval, into an auction conducted by the court at the time approval is sought. In
my opinion, the latter course is unfair to the person who has entered bona fide into an agreement with the receiver, can only
lead to chaos, and must be discouraged.
WestlawNext. Canada Copyright © Thomson Renters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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31
If, however, the subsequent offer is so substantially higher than the sale recommended by the receiver, then it may be
that the receiver has not conducted the sale properly. In such circumstances, the court would be justified itself in entering into
the sale process by considering competitive bids. However, I think that that process should be entered into only if the court is
satisfied that the receiver has not properly conducted the sale which it has recommended to the court.
32
It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly better or marginally better
than the OEL offer. He concluded that the difference in the two offers did not show that the sale process adopted by the
receiver was inadequate or improvident.
33
Counsel for the appellants complained about the manner in which Rosenberg J. conducted the hearing of the motion to
confirm the OEL sale. The complaint was that when they began to discuss a comparison of the two offers, Rosenberg J. said
that he considered the 922 offer to be better than the OEL offer. Counsel said that when that comment was made, they did not
think it necessary to argue further the question of the difference in value between the two offers. They complain that the
finding that the 922 offer was only marginally better or slightly better than the OEL offer was made without them having had
the opportunity to argue that the 922 offer was substantially better or significantly better than the OEL offer. I cannot
understand how counsel could have thought that by expressing the opinion that the 922 offer was better, Rosenberg J. was
saying that it was a significantly or substantially better one. Nor can I comprehend how counsel took the comment to mean
that they were foreclosed from arguing that the offer was significantly or substantially better. If there was some
misunderstanding on the part of counsel, it should have been raised before Rosenberg J. at the time. I am sure that if it had
been, the misunderstanding would have been cleared up quickly. Nevertheless, this court permitted extensive argument
dealing with the comparison of the two offers.
34
The 922 offer provided for $6 million cash to be paid on closing with a royalty based upon a percentage of Air Toronto
profits over a period of 5 years up to a maximum of $3 million. The OEL offer provided for a payment of $2 million on
closing with a royalty paid on gross revenues over a 5-year period. In the short term, the 922 offer is obviously better because
there is substantially more cash up front. The chances of future returns are substantially greater in the OEL offer because
royalties are paid on gross revenues, while the royalties under the 922 offer are paid only on profits. There is an element of
risk involved in each offer.
35
The receiver studied the two offers. It compared them and took into account the risks, the advantages and the
disadvantages of each. It considered the appropriate contingencies. It is not necessary to outline the factors which were taken
into account by the receiver because the manager of its insolvency practice filed an affidavit outlining the considerations
which were weighed in its evaluation of the two offers. They seem to me to be reasonable ones. That affidavit concluded with
the following paragraph:
24. On the basis of these considerations the Receiver has approved the OEL offer and has concluded that it represents
the achievement of the highest possible value at this time for the Air Toronto division of SoundAir.

36
The court appointed the receiver to conduct the sale of Air Toronto, and entrusted it with the responsibility of deciding
what is the best offer, I put great weight upon the opinion of the receiver. It swore to the court which appointed it that the
OEL offer represents the achievement of the highest possible value at this time for Air Toronto. I have not been convinced
that the receiver was wrong when he made that assessment. I am, therefore, of the opinion that the 922 offer does not
demonstrate any failure upon the part of the receiver to act properly and providently.
37
It follows that if Rosenberg J, was correct when he found that the 922 offer was in fact better, I agree with him that it
could only have been slightly or marginally better. The 922 offer does not lead to an inference that the disposition strategy of
the receiver was inadequate, unsuccessful or improvident, nor that the price was unreasonable.
38
1 am, therefore, of the opinion the the receiver made a sufficient effort to get the best price, and has not acted
improvidently.
2. Consideration of the Interests of all Parties
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39
It is well established that the primary interest is that of the creditors of the debtor; see Crown Trust Co. v. Rosenberg,
supra, and Re Selkirk , supra (Saunders J.). However, as Saunders J, pointed out in Re Beauty Counsellors , supra at p. 244
[C.B.R.], “it is not the only or overriding consideration.”
40
In my opinion, there are other persons whose interests require consideration. In an appropriate case, the interests of the
debtor must be taken into account. I think also, in a case such as this, where a purchaser has bargained at some length and
doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken into account. While it is
not explicitly stated in such cases as Crown Trust Co. v. Rosenberg, supra, Re Selkirk (1986), supra, Re Beauty Counsellors ,
supra, Re Selkirk (1987), supra, and (Cameron ), supra, I think they clearly imply that the interests of a person who has
negotiated an agreement with a court-appointed receiver are very important.
41
In this case, the interests of all parties who would have an interest in the process were considered by the receiver and
by Rosenberg J.
.
3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42
While it is accepted that the primary concern of a receiver is the protecting of the interests of the creditors, there is a
secondary but very important consideration, and that is the integrity of the process by which the sale is effected. This is
particularly so in the case of a sale of such a unique asset as an airline as a going concern.
43
The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I refer to
Re Selkirk, supra, where Saunders J. said at p. 246 [C.B.R.]:
In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important considera tion is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.
In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal Division)
in Cameron v. Bank ofN.S. (1981), 38 C.B.R. (N.S.) 1,45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), where he said at p.
11:
In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the circumstances at the time existing it should not be set
aside simply because a later and higher bid is made. To do so would literally create chaos in the commercial world
and receivers and purchasers would never be sure they had a binding agreement. On the contrary, they would know
that other bids could be received and considered up until the application for court approval is heard — this would
be an intolerable situation.
While those remarks may have been made in the context of a bidding situation rather than a private sale, I consider them
to be equally applicable to a negotiation process leading to a private sale. Where the court is concerned with the
disposition of property, the purpose of appointing a receiver is to have the receiver do the work that the court would
otherwise have to do.

44
In Salima Investments Ltd v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 A.R. 372, 21
D.L.R. (4th) 473 at p. 476 [D.L.R.], the Alberta Court of Appeal said that sale by tender is not necessarily the best way to sell
a business as an ongoing concern. It went on to say that when some other method is used which is provident, the court should
not undermine the process by refusing to confirm the sale.
45

Finally, I refer to the reasoning of Anderson J. in Crown Trust Co. v. Rosenberg, supra, at p. 124 [O.R.]:
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While every proper effort must always be made to assure maximum recovery consistent with the limitations inherent in
the process, no method has yet been devised to entirely eliminate those limitations or to avoid their consequences.
Certainly it is not to be found in loosening the entire foundation of the system. Thus to compare the results of the
process in this case with what might have been recovered in some other set of circumstances is neither logical nor
practical.
[Emphasis added.]
46
It is my opinion that the court must exercise extreme caution before it interferes with the process adopted by a receiver
to sell an unusual asset. It is important that prospective purchasers know that, if they are acting in good faith, bargain
seriously with a receiver and enter into an agreement with it, a court will not lightly interfere with the commercial judgment
of the receiver to sell the asset to them,
47
Before this court, counsel for those opposing the confirmation of the sale to OEL suggested many different ways in
which the receiver could have conducted the process other than the way which he did. However, the evidence does not
convince me that the receiver used an improper method of attempting to sell the airline. The answer to those submissions is
found in the comment of Anderson J. in Crown Trust Co. v. Rosenberg, supra, at p. 109 [O.R.]:
The court ought not to sit as on appeal from the decision of the Receiver, reviewing in minute detail every element of
the process by which the decision is reached. To do so would be a futile and duplicitous exercise.

48
It would be a futile and duplicitous exercise for this court to examine in minute detail all of circumstances leading up
to the acceptance of the OEL offer. Having considered the process adopted by the receiver, it is my opinion that the process
adopted was a reasonable and prudent one.
4. Was there unfairness in the process?

49
As a general rule, I do not think it appropriate for the court to go into the minutia of the process or of the selling
strategy adopted by the receiver. However, the court has a responsibility to decide whether the process was fair. The only part
of this process which I could find that might give even a superficial impression of unfairness is the failure of the receiver to
give an offering memorandum to those who expressed an interest in the purchase of Air Toronto.
50
1 will outline the circumstances which relate to the allegation that the receiver was unfair in failing to provide an
offering memorandum, In the latter part of 1990, as part of its selling strategy, the receiver was in the process of preparing an
offering memorandum to give to persons who expressed an interest in the purchase of Air Toronto. The offering
memorandum got as far as draft form, but was never released to anyone, although a copy of the draft eventually got into the
hands of CCFL before it submitted the first 922 offer on March 7, 1991. A copy of the offering memorandum forms part of
the record, and it seems to me to be little more than puffery, without any hard information which a sophisticated purchaser
would require in or der to make a serious bid.
51
The offering memorandum had not been completed by Februaryll, 1991. On that date, the receiver entered into the
letter of intent to negotiate with OEL. The letter of intent contained a provision that during its currency the receiver would
not negotiate with any other party. The letter of intent was renewed from time to time until the OEL offer was received on
March 6, 1991.
52
The receiver did not proceed with the offering memorandum because to do so would violate the spirit, if not the letter,
of its letter of intent with OEL.
53
I do not think that the conduct of the receiver shows any unfairness towards 922. When I speak of 922,1 do so in the
context that Air Canada and CCFL are identified with it. I start by saying that the receiver acted reasonably when it entered
into exclusive negotiations with OEL. I find it strange that a company, with which Air Canada is closely and intimately
involved, would say that it was unfair for the receiver to enter into a time-limited agreement to negotiate exclusively with
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OEL. That is precisely the arrangement which Air Canada insisted upon when it negotiated with the receiver in the spring
and summer of 1990. If it was not unfair for Air Canada to have such an agreement, I do not understand why it was unfair for
OEL to have a similar one. In fact, both Air Canada and OEL in its turn were acting reasonably when they required exclusive
negotiating rights to prevent their negotiations from being used as a bargaining lever with other potential purchasers. The fact
that Air Canada insisted upon an exclusive negotiating right while it was negotiating with the receiver demonstrates the
commercial efficacy of OEL being given the same right during its negotiations with the receiver. I see no unfairness on the
part of the receiver when it honoured its letter of intent with OEL by not releasing the offering memorandum during the
negotiations with OEL.
54
Moreover, I am not prepared to find that 922 was in any way prejudiced by the fact that it did not have an offering
memorandum. It made an offer on March 7, 1991, which it contends to this day was a better offer than that of OEL. 922 has
not convinced me that if it had an offering memorandum, its offer would have been any different or any better than it actually
was. The fatal problem with the first 922 offer was that it contained a condition which was completely unacceptable to the
receiver, The receiver, properly, in my opinion, rejected the offer out of hand because of that condition. That condition did
not relate to any information which could have conceivably been in an offering memorandum prepared by the receiver. It was
about the resolution of a dispute between CCFL and the Royal Bank, something the receiver knew nothing about.
55
Further evidence of the lack of prejudice which the absence of an offering memorandum has caused 922 is found in
CCFL’s stance before this court. During argument, its counsel suggested as a possible resolution of this appeal that this court
should call for new bids, evaluate them and then order a sale to the party who put in the better bid. In such a case, counsel for
CCFL said that 922 would be prepared to bid within 7 days of the court’s decision. I would have thought that, if there were
anything to CCFL’s suggestion that the failure to provide an offering memorandum was unfair to 922, that it would have told
the court that it needed more information before it would be able to make a bid.
56
I am satisfied that Air Canada and CCFL have, and at all times had, all of the information which they would have
needed to make what to them would be a commercially viable offer to the receiver. I think that an offering memorandum was
of no commercial consequence to them, but the absence of one has since become a valuable tactical weapon.
57
It is my opinion that there is no convincing proof that if an offering memorandum had been widely distributed among
persons qualified to have purchased Air Toronto, a viable offer would have come forth from a party other than 922 or OEL.
Therefore, the failure to provide an offering memorandum was neither unfair, nor did it prejudice the obtaining of a better
price on March 8, 1991, than that contained in the OEL offer. I would not give effect to the contention that the process
adopted by the receiver was an unfair one.
58
There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg, supra, which I adopt as my own.
The first is at p. 109 [O.R.]:
The court should not proceed against the recommendations of its Receiver except in special circumstances and where the
necessity and propriety of doing so are plain. Any other rule or approach would emasculate the role of the Receiver and
make it almost inevitable that the final negotiation of every sale would take place on the motion for approval.
The second is at p. Ill [O.R.]:
It is equally clear, in my view, though perhaps not so clearly enunciated, that it is only in an exceptional case that the
court will intervene and proceed contrary to the Receiver’s recommendations if satisfied, as I am, that the Receiver has
acted reasonably, prudently and fairly and not arbitrarily.
In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion, therefore, that the process
adopted by the receiver in reaching an agreement was a just one.
59

In his reasons for judgment, after discussing the circumstances leading to the 922 offer, Rosenberg J. said this:

_ They created a situation as of March 8th, where the Receiver was faced with two offers, one of which was in acceptable
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form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in accepting
the OEL offer.
I agree.
60
The receiver made proper and sufficient efforts to get the best price that it could for the assets of Air Toronto. It
adopted a reasonable and effective process to sell the airline which was fair to all persons who might be interested in
purchasing it. It is my opinion, therefore, that the receiver properly carried out the mandate which was given to it by the order
of O’Brien J. It follows that Rosenberg J. was correct when he confirmed the sale to OEL.
II. The effect of the support of the 922 offer by the two secured creditors.

61
As I noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by CCFL and by the Royal Bank,
the two secured creditors. It was argued that, because the interests of the creditors are primary, the court ought to give effect
to their wish that the 922 offer be accepted. I would not accede to that suggestion for two reasons.
62
The first reason is related to the fact that the creditors chose to have a receiver appointed by the court. It was open to
them to appoint a private receiver pursuant to the authority of their security documents. Had they done so, then they would
have had control of the process and could have sold Air Toronto to whom they wished. However, acting privately and
controlling the process involves some risks. The appointment of a receiver by the court insulates the creditors from those
risks. But, insulation from those risks carries with it the loss of control over the process of disposition of the assets. As I have
attempted to explain in these reasons, when a receiver’s sale is before the court for confirmation, the only issues are the
propriety of the conduct of the receiver and whether it acted providently. The function of the court at that stage is not to step
in and do the receiver’s work, or change the sale strategy adopted by the receiver. Creditors who asked the court to appoint a
receiver to dispose of assets should not be allowed to take over control of the process by the simple expedient of supporting
another purchaser if they do not agree with the sale made by the receiver. That would take away all respect for the process of
sale by a court-appointed receiver.
63
There can be no doubt that the interests of the creditor are an important consideration in determining whether the
receiver has properly conducted a sale, The opinion of the creditors as to which offer ought to be accepted is something to be
taken into account. But if the court decides that the receiver has acted properly and providently, those views are not
necessarily determinative. Because, in this case, the receiver acted properly and providently, I do not think that the views of
the creditors should override the considered judgment of the receiver.
64
The second reason is that, in the particular circumstances of this case, I do not think the support of CCFL and the
Royal Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dealt with summarily. It is a
co-owner of 922. It is hardly surprising and not very impressive to hear that it supports the offer which it is making for the
debtor’s assets.
65
The support by the Royal Bank requires more consideration and involves some reference to the circumstances. On
March 6, 1991, when the first 922 offer was made, there was in existence an inter-lender agreement between the Royal Bank
and CCFL. That agreement dealt with the share of the proceeds of the sale of Air Toronto which each creditor would receive.
At the time, a dispute between the Royal Bank and CCFL about the interpretation of that agreement was pending in the
courts. The unacceptable condition in the first 922 offer related to the settlement of the inter-lender dispute. The condition
required that the dispute be resolved in a way which would substantially favour CCFL. It required that CCFL receive
$3,375,000 of the $6 million cash payment and the balance, including the royalties, if any, be paid to the Royal Bank. The
Royal Bank did not agree with that split of the sale proceeds.
66
On April 5, 1991, the Royal Bank and CCFL agreed to settle the inter-lender dispute. The settlement was that if the
922 offer was accepted by the court, CCFL would receive only $1 million, and the Royal Bank would receive $5 million plus
any royalties which might be paid. It was only in consideration of that settlement that the Royal Bank agreed to support the
922 offer.
67

The Royal Bank’s support of the 922 offer is so affected by the very substantial benefit which it wanted to obtain from
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the settlement of the inter-lender dispute that, in my opinion, its support is devoid of any objectivity. I think it has no weight.
68
While there may be circumstances where the unanimous support by the creditors of a particular offer could
conceivably override the proper and provident conduct of a sale by a receiver, I do not think that this is such a case. This is a
case where the receiver has acted properly and in a provident way. It would make a mockery out of the judicial process,
under which a mandate was given to this receiver to sell this airline if the support by these creditors of the 922 offer were
permitted to carry the day. I give no weight to the support which they give to the 922 offer.
69
In its factum, the receiver pointed out that, because of greater liabilities imposed upon private receivers by various
statutes such as the Employment Standards Act, R.S.O. 1980, c. 137, and the Environmental Protection Act, R.S.O. 1980, c.
141, it is likely that more and more the courts will be asked to appoint receivers in insolvencies. In those circumstances, I
think that creditors who ask for court-appointed receivers and business people who choose to deal with those receivers should
know that if those receivers act properly and providently, their decisions and judgments will be given great weight by the
courts who appoint them. I have decided this appeal in the way I have in order to assure business people who deal with
court-appointed receivers that they can have confidence that an agreement which they make with a court-appointed receiver
will be far more than a platform upon which others may bargain at the court approval stage. I think that persons who enter
into agreements with court-appointed receivers, following a disposition procedure that is appropriate given the nature of the
assets involved, should expect that their bargain will be confirmed by the court.
70
The process is very important. It should be carefully protected so that the ability of court-appointed receivers to
negotiate the best price possible is strengthened and supported. Because this receiver acted properly and providently in
entering into the OEL agreement, I am of the opinion that Rosenberg J. was right when he approved the sale to OEL and
dismissed the motion to approve the 922 offer.
71
I would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier Airlines Limited their costs out
of the Soundair estate, those of the receiver on a solicitor-client scale. I would make no order as to the costs of any of the
other parties or intervenors.
McKinlay J.A. :
72
1 agree with Galligan J.A. in result, but wish to emphasize that I do so on the basis that the undertaking being sold in
this case was of a very special and unusual nature. It is most important that the integrity of procedures followed by
court-appointed receivers be protected in the interests of both commercial morality and the future confidence of business
persons in their dealings with receivers. Consequently, in all cases, the court should carefully scrutinize the procedure
followed by the receiver to determine whether it satisfies the tests set out by Anderson J. in Crown Trust Co. v. Rosenberg
(1986), 67 C.B.R (N.S.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.). While the procedure carried
out by the receiver in this case, as described by Galligan J.A., was appropriate, given the unfolding of events and the unique
nature of the assets involved, it is not a procedure that is likely to be appropriate in many receivership sales.
73
I should like to add that where there is a small number of creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest price attainable would result in recovery so low that no other
creditors, shareholders, guarantors, etc., could possibly benefit therefore), the wishes of the interested creditors should be
very seriously considered by the receiver. It is true, as Galligan J.A. points out, that in seeking the court appointment of a
receiver, the moving parties also seek the protection of the court in carrying out the receiver’s functions. However, it is also
true that in utilizing the court process, the moving parties have opened the whole process to detailed scrutiny by all involved,
and have probably added significantly to their costs and consequent shortfall as a result of so doing, The adoption of the court
process should in no way diminish the rights of any party, and most certainly not the rights of the only parties with a real
interest. Where a receiver asks for court approval of a sale which is opposed by the only parties in interest, the court should
scrutinize with great care the procedure followed by the receiver. I agree with Galligan J.A. that in this case that was done. I
am satisfied that the rights of all parties were properly considered by the receiver, by the learned motions court judge, and by
Galligan J.A.
Goodman J.A. (dissenting):
74

I have had the opportunity of reading the reasons for judgment herein of Galligan and McKinlay JJ.A. Respectfully, I
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am unable to agree with their conclusion.

75
The case at bar is an exceptional one in the sense that upon the application made for approval of the sale of the assets
of Air Toronto, two competing offers were placed before Rosenberg J. Those two offers were that of OEL and that of 922, a
company incorporated for the purpose of acquiring Air Toronto. Its shares were owned equally by CCFL and Air Canada. It
was conceded by all parties to these proceedings that the only persons who had any interest in the proceeds of the sale were
two secured creditors, viz., CCFL and the Royal Bank of Canada. Those two creditors were unanimous in their position that
they desired the court to approve the sale to 922. We were not referred to, nor am I aware of, any case where a court has
refused to abide by the unanimous wishes of the only interested creditors for the approval of a specific offer made in
receivership proceedings.
76
In British Columbia Developments Corp. v. Spun Cast Industries Ltd. (1977), 26 C.B.R. (N.S.) 28, 5 B.C.L.R, 94
(S.C.), Berger J. said at p. 30 [C.B.R.]:
Here all of those with a financial stake in the plant have joined in seeking the court’s approval of the sale to Fincas. This
court does not have a roving commission to decide what is best for investors and businessmen when they have agreed
among themselves what course of action they should follow. It is their money.

77
I agree with that statement. It is particularly apt to this case. The two secured creditors will suffer a shortfall of
approximately $50 million. They have a tremendous interest in the sale of assets which form part of their security. I agree
with the finding of Rosenberg J. that the offer of 922 is superior to that of OEL. He concluded that the 922 offer is marginally
superior. If by that he meant that mathematically it was likely to provide slightly more in the way of proceeds, it is difficult to
take issue with that finding. If, on the other hand, he meant that having regard to all considerations it was only marginally
superior, I cannot agree. He said in his reasons:
I have come to the conclusion that knowledgeable creditors such as the Royal Bank would prefer the 922 offer even if
the other factors influencing their decision were not present. No matter what adjustments had to be made, the 922 offer
results in more cash immediately. Creditors facing the type of loss the Royal Bank is taking in this case would not be
anxious to rely on contingencies especially in the present circumstances surrounding the airline industry.

78
I agree with that statement completely. It is apparent that the difference between the two offers insofar as cash on
closing is concerned amounts to approximately $3 million to $4 million. The bank submitted that it did not wish to gamble
any further with respect to its investment, and that the acceptance and court approval of the OEL offer in effect supplanted its
position as a secured creditor with respect to the amount owing over and above the down payment and placed it in the
position of a joint entrepreneur, but one with no control. This results from the fact that the OEL offer did not provide for any
security for any funds which might be forthcoming over and above the initial down payment on closing.
79
In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), Hart J.A.,
speaking for the majority of the court, said at p. 10 [C.B.R.]:
Here we are dealing with a receiver appointed at the instance of one major creditor, who chose to insert in the contract of
sale a provision making it subject to the approval of the court. This, in my opinion, shows an intention on behalf of the
parties to invoke the normal equitable doctrines which place the court in the position of looking to the interests of all
persons concerned before giving its blessing to a particular transaction submitted for approval. In these circumstances
the court would not consider itself bound by the contract entered into in good faith by the receiver but would have to
look to the broader picture to see that that contract was for the benefit of the creditors as a whole. When there was
evidence that a higher price was readily available for the property the chambers judge was, in my opinion, justified in
exercising his discretion as he did. Otherwise he could have deprived the creditors of a substantial sum of money.

80

This statement is apposite to the circumstances of the case at bar. I hasten to add that in my opinion it is not only price
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which is to be considered in the exercise of the judge’s discretion. It may very well be, as I believe to be so in this case, that
the amount of cash is the most important element in determining which of the two offers is for the benefit and in the best
interest of the creditors.
81
It is my view, and the statement of Hart J.A. is consistent therewith, that the fact that a creditor has requested an order
of the court appointing a receiver does not in any way diminish or derogate from his right to obtain the maximum benefit to
be derived from any disposition of the debtor’s assets. I agree completely with the views expressed by McKinlay J.A, in that
regard in her reasons.
82
It is my further view that any negotiations which took place between the only two interested creditors in deciding to
support the approval of the 922 offer were not relevant to the determination by the presiding judge of the issues involved in
the motion for approval of either one of the two offers, nor are they relevant in determining the outcome of this appeal. It is
sufficient that the two creditors have decided unanimously what is in their best interest, and the appeal must be considered in
the light of that decision. It so happens, however, that there is ample evidence to support their conclusion that the approval of
the 922 offer is in their best interests.
83
I am satisfied that the interests of the creditors are the prime consideration for both the receiver and the court. In Re
Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.), Saunders J. said at p. 243:
This does not mean that a court should ignore a new and higher bid made after acceptance where there has been no
unfairness in the process. The interests of the creditors, while not the only consideration, are the prime consideration.

84
I agree with that statement of the law. In Re Selkirk (1986), 58 C.B.R, (N.S.) 245 (Ont. S.C.) , Saunders J. heard an
application for court approval of the sale by the sheriff of real property in bankruptcy proceedings. The sheriff had been
previously ordered to list the property for sale subject to approval of the court. Saunders J. said at p. 246:
In dealing with the request for approval, the court has to be concerned primarily with protecting the interests of the
creditors of the former bankrupt. A secondary but important consideration is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.

85
I am in agreement with that statement as a matter of general principle. Saunders J. further stated that he adopted the
principles stated by Macdonald J.A. in Cameron , supra, quoted by Galligan J.A. in his reasons. In Cameron , the remarks of
Macdonald J.A. related to situations involving the calling of bids and fixing a time limit for the making of such bids. In those
circumstances the process is so clear as a matter of commercial practice that an interference by the court in such process
might have a deleterious effect on the efficacy of receivership proceedings in other cases. But Macdonald J.A. recognized
that even in bid or tender cases where the offeror for whose bid approval is sought has complied with all requirements, a
court might not approve the agreement of purchase and sale entered into by the receiver. He said at pp. 11-12 [C.B.R.]:
There are, of course, many reasons why a court might not approve an agreement of purchase and sale, viz., where the
offer accepted is so low in relation to the appraised value as to be unrealistic; or, where the circumstances indicate that
insufficient time was allowed for the making of bids or that inadequate notice of sale by bid was given (where the
receiver sells property by the bid method); or, where it can be said that the proposed sale is not in the best interest of
either the creditors or the owner. Court approval must involve the delicate balancing of competing interests and not
simply a consideration of the interests of the creditors.

86
The deficiency in the present case is so large that there has been no suggestion of a competing interest between the
owner and the creditors.
87
I agree that the same reasoning may apply to a negotiation process leading to a private sale, but the procedure and
process applicable to private sales of a wide variety of businesses and undertakings with the multiplicity of individual
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considerations applicable and perhaps peculiar to the particular business is not so clearly established that a departure by the
court from the process adopted by the receiver in a particular case will result in commercial chaos to the detriment of future
receivership proceedings. Each case must be decided on its own merits, and it is necessary to consider the process used by the
receiver in the present proceedings and to determine whether it was unfair, improvident or inadequate.
88

It is important to note at the outset that Rosenberg J. made the following statement in his reasons:
On March 8, 1991 the trustee accepted the OEL offer subject to court approval. The Receiver at that time had no other
offer before it that was in final form or could possibly be accepted. The Receiver had at the time the knowledge that Air
Canada with CCFL had not bargained in good faith and had not fulfilled the promise of its letter of March 1st. The
Receiver was justified in assuming that Air Canada and CCFL’s offer was a long way from being in an acceptable form
and that Air Canada and CCFL’s objective was to interrupt the finalizing of the OEL agreement and to retain as long as
possible the Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada.

89
In my opinion there was no evidence before him or before this court to indicate that Air Canada, with CCFL, had not
bargained in good faith, and that the receiver had knowledge of such lack of good faith. Indeed, on his appeal, counsel for the
receiver stated that he was not alleging Air Canada and CCFL had not bargained in good faith. Air Canada had frankly stated
at the time that it had made its offer to purchase, which was eventually refused by the receiver, that it would not become
involved in an “auction” to purchase the undertaking of Air Canada and that, although it would fulfil its contractual
obligations to provide connecting services to Air Toronto, it would do no more than it was legally required to do insofar as
facilitating the purchase of Air Toronto by any other person. In so doing, Air Canada may have been playing “hardball,” as
its behaviour was characterized by some of the counsel for opposing parties. It was nevertheless merely openly asserting its
legal position, as it was entitled to do.
90
Furthermore, there was no evidence before Rosenberg J. or this court that the receiver had assumed that Air Canada
and CCFL’s objective in making an offer was to interrupt the finalizing of the OEL agreement and to retain as long as
possible the Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada. Indeed, there was no
evidence to support such an assumption in any event, although it is clear that 922, and through it CCFL and Air Canada, were
endeavouring to present an offer to purchase which would be accepted and/or approved by the court in preference to the offer
made by OEL.
91
To the extent that approval of the OEL agreement by Rosenberg J. was based on the alleged lack of good faith in
bargaining and improper motivation with respect to connector traffic on the part of Air Canada and CCFL, it cannot be
supported.
92
I would also point out that rather than saying there was no other offer before it that was final in form, it would have
been more accurate to have said that there was no unconditional offer before it.
93
In considering the material and evidence placed before the court, I am satisfied that the receiver was at all times acting
in good faith. I have reached the conclusion, however, that the process which he used was unfair insofar as 922 is concerned,
and improvident insofar as the two secured creditors are concerned.
94
Air Canada had been negotiating with Soundair Corporation for the purchase from it of Air Toronto for a considerable
period of time prior to the appointment of a receiver by the court. It had given a letter of intent indicating a prospective sale
price of $18 million. After the appointment of the receiver, by agreement dated April 30, 1990, Air Canada continued its
negotiations for the purchase of Air Toronto with the receiver. Although this agreement contained a clause which provided
that the receiver “shall not negotiate for the sale ... of Air Toronto with any person except Air Canada,” it further provided
that the receiver would not be in breach of that provision merely by receiving unsolicited offers for all or any of the assets of
Air Toronto. In addition, the agreement, which had a term commencing on April 30, 1990, could be terminated on the fifth
business day following the delivery of a written notice of termination by one party to the other. I point out this provision
merely to indicate that the exclusivity privilege extended by the receiver to Air Canada was of short duration at the receiver’s
option.
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95
As a result of due negligence investigations carried out by Air Canada during the months of April, May and June of
1990, Air Canada reduced its offer to $8.1 million conditional upon there being $4 million in tangible assets. The offer was
made on June 14, 1990, and was open for acceptance until June 29, 1990.
96
By amending agreement dated June 19, 1990, the receiver was released from its covenant to refrain from negotiating
for the sale of the Air Toronto business and assets to any person other than Air Canada, By virtue of this amending
agreement, the receiver had put itself in the position of having a firm offer in hand, with the right to negotiate and accept
offers from other persons. Air Canada, in these circumstances, was in the subservient position. The receiver, in the exercise
of its judgment and discretion, allowed the Air Canada offer to lapse. On July 20, 1990, Air Canada served a notice of
termination of the April 30, 1990 agreement.
97
Apparently as a result of advice received from the receiver to the effect that the receiver intended to conduct an auction
for the sale of the assets and business of the Air Toronto division of Soundair Corporation, the solicitors for Air Canada
advised the receiver by letter dated July 20, 1990, in part as follows:
Air Canada has instructed us to advise you that it does not intend to submit a further offer in the auction process.

98
This statement, together with other statements set forth in the letter, was sufficient to indicate that Air Canada was not
interested in purchasing Air Toronto in the process apparently contemplated by the receiver at that time. It did not form a
proper foundation for the receiver to conclude that there was no realistic possibility of selling Air Toronto [to] Air Canada,
either alone or in conjunction with some other person, in different circumstances. In June 1990, the receiver was of the
opinion that the fair value of Air Toronto was between $10 million and $12 million.
99
In August 1990, the receiver contacted a number of interested parties. A number of offers were received which were
not deemed to be satisfactory. One such offer, received on August 20, 1990, came as a joint offer from OEL and Air Ontario
(an Air Canada connector). It was for the sum of $3 million for the good will relating to certain Air Toronto routes, but did
not include the purchase of any tangible assets or leasehold interests.
100 In December 1990, the receiver was approached by the management of Canadian Partner (operated by OEL) for the
purpose of evaluating the benefits of an amalgamated Air Toronto/Air Partner operation. The negotiations continued from
December of 1990 to February of 1991, culminating in the OEL agreement dated March 8, 199J.
101
On or before December 1990, CCFL advised the receiver that it intended to make a bid for the Air Toronto assets.
The receiver, in August of 1990, for the purpose of facilitating the sale of Air Toronto assets, commenced the preparation of
an operating memorandum. He prepared no less than six draft operating memoranda with dates from October 1990 through
March 1, 1991. None of these were distributed to any prospective bidder despite requests having been received therefor, with
the exception of an early draft provided to CCFL without the receiver’s knowledge.
102
During the period December 1990 to the end of January 1991, the receiver advised CCFL that the offering
memorandum was in the process of being prepared and would be ready soon for distribution. He further advised CCFL that it
should await the receipt of the memorandum before submitting a formal offer to purchase the Air Toronto assets.
103
By late January, CCFL had become aware that the receiver was negotiating with OEL for the sale of Air Toronto. In
fact, on February 11, 1991, the receiver signed a letter of intent with OEL wherein it had specifically agreed not to negotiate
with any other potential bidders or solicit any offers from others.
104
By letter dated February 25, 1991, the solicitors for CCFL made a written request to the receiver for the offering
memorandum. The receiver did not reply to the letter because he felt he was precluded from so doing by the provisions of the
letter of intent dated February 11, 1991. Other prospective purchasers were also unsuccessful in obtaining the promised
memorandum to assist them in preparing their bids. It should be noted that, exclusivity provision of the letter of intent
expired on February 20, 1991. This provision was extended on three occasions, viz., February 19, 22 and March 5, 1991. It is
clear that from a legal standpoint the receiver, by refusing to extend the time, could have dealt with other prospective
purchasers, and specifically with 922.
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105
It was not until March 1, 1991, that CCFL had obtained sufficient information to enable it to make a bid through 922.
It succeeded in so doing through its own efforts through sources other than the receiver. By that time the receiver had already
entered into the letter of intent with OEL. Notwithstanding the fact that the receiver knew since December of 1990 that CCFL
wished to make a bid for the assets of Air Toronto (and there is no evidence to suggest that at that time such a bid would be
in conjunction with Air Canada or that Air Canada was in any way connected with CCFL), it took no steps to provide CCFL
with information necessary to enable it to make an intelligent bid, and indeed suggested delaying the making of the bid until
an offering memorandum had been prepared and provided. In the meantime, by entering into the letter of intent with OEL, it
put itself in a position where it could not negotiate with CCFL or provide the information requested.
106
On February 28, 1991, the solicitors for CCFL telephoned the receiver and were advised for the first time that the
receiver had made a business decision to negotiate solely with OEL and would not negotiate with anyone else in the interim.
107
By letter dated March 1, 1991, CCFL advised the receiver that it intended to submit a bid. It set forth the essential
terms of the bid and stated that it would be subject to customary commercial provisions. On March 7, 1991 CCFL and Air
Canada, jointly through 922, submitted an offer to purchase Air Toronto upon the terms set forth in the letter dated March 1,
1991. It included a provision that the offer was conditional upon the interpretation of an inter-lender agreement which set out
the relative distribution of proceeds as between CCFL and the Royal Bank. It is common ground that it was a condition over
which the receiver had no control, and accordingly would not have been acceptable on that ground alone. The receiver did
not, however, contact CCFL in order to negotiate or request the removal of the condition, although it appears that its
agreement with OEL not to negotiate with any person other than OEL expired on March 6, 1991.
108
The fact of the matter is that by March 7, 1991, the receiver had received the offer from OEL which was subsequently
approved by Rosenberg J. That offer was accepted by the receiver on March 8, 1991. Notwithstanding the fact that OEL had
been negotiating the purchase for a period of approximately 3 months, the offer contained a provision for the sole benefit of
the purchaser that it was subject to the purchaser obtaining “a financing commitment within 45 days of the date hereof in an
amount not less than the Purchase Price from the Royal Bank of Canada or other financial institution upon terms and
conditions acceptable to them. In the event that such a financing commitment is not obtained within such 45 day period, the
purchaser or OEL shall have the right to terminate this agreement upon giving written notice of termination to the vendor on
the first Business Day following the expiry of the said period.” The purchaser was also given the right to waive the condition.
109
In effect, the agreement was tantamount to a 45-day option to purchase, excluding the right of any other person to
purchase Air Toronto during that period of time and thereafter if the condition was fulfilled or waived. The agreement was, of
course, stated to be subject to court approval.
110
In my opinion, the process and procedure adopted by the receiver was unfair to CCFL. Although it was aware from
December 1990 that CCFL was interested in making an offer, it effectively delayed the making of such offer by continually
referring to the preparation of the offering memorandum. It did not endeavour during the period December 1990 to March 7,
1991, to negotiate with CCFL in any way the possible terms of purchase and sale agreement. In the result, no offer was
sought from CCFL by the receiver prior to February 11, 1991, and thereafter it put itself in the position of being unable to
negotiate with anyone other than OEL. The receiver then, on March 8, 1991, chose to accept an offer which was conditional
in nature without prior consultation with CCFL (922) to see whether it was prepared to remove the condition in its offer.
111
I do not doubt that the receiver felt that it was more likely that the condition in the OEL offer would be fulfilled than
the condition in the 922 offer. It may be that the receiver, having negotiated for a period of 3 months with OEL, was fearful
that it might lose the offer if OEL discovered that it was negotiating with another person. Nevertheless, it seems to me that it
was imprudent and unfair on the part of the receiver to ignore an offer from an interested party which offered approximately
triple the cash down payment without giving a chance to the offeror to remove the conditions or other terms which made the
offer unacceptable to it. The potential loss was that of an agreement which amounted to little more than an option in favour of
the offeror.
112
In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in effect, it gave OEL the
opportunity of engaging in exclusive negotiations for a period of 3 months, notwithstanding the fact that it knew CCFL was
interested in making an offer. The receiver did not indicate a deadline by which offers were to be submitted, and it did not at
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any time indicate the structure or nature of an offer which might be acceptable to it.
113
In his reasons, Rosenberg J. stated that as of March 1, CCFL and Air Canada had all the information that they needed,
and any allegations of unfairness in the negotiating process by the receiver had disappeared. He said:
They created a situation as of March 8, where the receiver was faced with two offers, one of which was acceptable in
form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in accepting
the OEL offer.
If he meant by “acceptable in form” that it was acceptable to the receiver, then obviously OEL had the unfair advantage of its
lengthy negotiations with the receiver to ascertain what kind of an offer would be acceptable to the receiver. If, on the other
hand, he meant that the 922 offer was unacceptable in its form because it was conditional, it can hardly be said that the OEL
offer was more acceptable in this regard, as it contained a condition with respect to financing terms and conditions
“acceptable to them .”
114
It should be noted that on March 13, 1991, the representatives of 922 first met with the receiver to review its offer of
March 7, 1991, and at the request of the receiver, withdrew the inter-lender condition from its offer. On March 14, 1991,
OEL removed the financing condition from its offer. By order of Rosenberg J. dated March 26, 1991, CCFL was given until
April 5, 1991, to submit a bid, and on April 5, 1991, 922 submitted its offer with the inter-lender condition removed.
115
In my opinion, the offer accepted by the receiver is improvident and unfair insofar as the two creditors are concerned.
It is not improvident in the sense that the price offered by 922 greatly exceeded that offered by OEL. In the final analysis it
may not be greater at all. The salient fact is that the cash down payment in the 922 offer con stitutes proximately two thirds of
the contemplated sale price, whereas the cash down payment in the OEL transaction constitutes approximately 20 to 25 per
cent of the contemplated sale price. In terms of absolute dollars, the down payment in the 922 offer would likely exceed that
provided for in the OEL agreement by approximately $3 million to $4 million.
116

In Re Beauty Counsellors of Canada Ltd. , supra, Saunders J. said at p. 243 [C.B.R.]:
If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the estate. In such
a case the proper course might be to refuse approval and to ask the trustee to recommence the process.

117
I accept that statement as being an accurate statement of the law. I would add, however, as previously indicated, that
in determining what is the best price for the estate, the receiver or court should not limit its consideration to which offer
provides for the greater sale price. The amount of down payment and the provision or lack thereof to secure payment of the
balance of the purchase price over and above the down payment may be the most important factor to be considered, and I am
of the view that is so in the present case. It is clear that that was the view of the only creditors who can benefit from the sale
of Air Toronto.
118
I note that in the case at bar the 922 offer in conditional form was presented to the receiver before it accepted the
OEL offer. The receiver, in good faith, although I believe mistakenly, decided that the OEL offer was the better offer. At that
time the receiver did not have the benefit of the views of the two secured creditors in that regard. At the time of the
application for approval before Rosenberg J., the stated preference of the two interested creditors was made quite clear. He
found as fact that knowledgeable creditors would not be anxious to rely on contingencies in the present circumstances
surrounding the airline industry. It is reasonable to expect that a receiver would be no less knowledgeable in that regard, and
it is his primary duty to protect the interests of the creditors. In my view, it was an improvident act on the part of the receiver
to have accepted the conditional offer made by OEL, and Rosenberg J. erred in failing to dismiss the application of the
receiver for approval of the OEL offer. It would be most inequitable to foist upon the two creditors, who have already been
seriously hurt, more unnecessary contingencies.
119

Although in other circumstances it might be appropriate to ask the receiver to recommence the process, in my
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opinion, it would not be appropriate to do so in this case. The only two interested creditors support the acceptance of the 922
offer, and the court should so order.
120
Although I would be prepared to dispose of the case on the grounds stated above, some comment should be addressed
to the question of interference by the court with the process and procedure adopted by the receiver.
121
I am in agreement with the view expressed by McKinlay J.A. in her reasons that the undertaking being sold in this
case was of a very special and unusual nature. As a result, the procedure adopted by the receiver was somewhat unusual. At
the outset, in accordance with the terms of the receiving order, it dealt solely with Air Canada. It then appears that the
receiver contemplated a sale of the assets by way of auction, and still later contemplated the preparation and distribution of an
offering memorandum inviting bids. At some point, without advice to CCFL, it abandoned that idea and reverted to exclusive
negotiations with one interested party. This entire process is not one which is customary or widely accepted as a general
practice in the commercial world. It was somewhat unique, having regard to the circumstances of this case. In my opinion,
the refusal of the court to approve the offer accepted by the receiver would not reflect on the integrity of procedures followed
by court-appointed receivers, and is not the type of refusal which will have a tendency to undermine the future confidence of
business persons in dealing with receivers.
122
Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved it. He said it knew the
terms of the letter of intent in February 1991, and made no comment. The Royal Bank did, however, indicate to the receiver
that it was not satisfied with the contemplated price, nor the amount of the down payment. It did not, however, tell the
receiver to adopt a different process in endeavouring to sell the Air Toronto assets. It is not clear from the material filed that
at the time it became aware of the letter of intent that it knew that CCF1 was interested in purchasing Air Toronto.
123
I am further of the opinion that a prospective purchaser who has been given an opportunity to engage in exclusive
negotiations with a receiver for relatively short periods of time which are extended from time to time by the receiver, and
who then makes a conditional offer, the condition of which is for his sole benefit and must be fulfilled to his satisfaction
unless waived by him, and which he knows is to be subject to court approval, cannot legitimately claim to have been unfairly
dealt with if the court refuses to approve the offer and approves a substantially better one.
124
In conclusion, I feel that I must comment on the statement made by Galligan J.A. in his reasons to the effect that the
suggestion made by counsel for 922 constitutes evidence of lack of prejudice resulting from the absence of an offering
memorandum. It should be pointed out that the court invited counsel to indicate the manner in which the problem should be
resolved in the event that the court concluded that the order approving the OEL offer should be set aside. There was no
evidence before the court with respect to what additional information may have been acquired by CCFL since March 8, 1991,
and no inquiry was made in that regard. Accordingly, I am of the view that no adverse inference should be drawn from the
proposal made as a result of the court’s invitation.
125
For the above reasons I would allow the appeal one set of costs to CCFL-922, set aside the order of Rosenberg J.,
dismiss the receiver’s motion with one set of costs to CCFL-922 and order that the assets of Air Toronto be sold to numbered
corporation 922246 on the terms set forth in its offer with appropriate adjustments to provide for the delay in its execution.
Costs awarded shall be payable out of the estate of Soundair Corporation. The costs incurred by the receiver in making the
application and responding to the appeal shall be paid to him out of the assets of the estate of Soundair Corporation on a
solicitor-client basis. I would make no order as to costs of any of the other parties or intervenors.
Appeal dismissed.
End of Document
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A.

INTRODUCTION

[1]

The moving parly on this motion was Rosen Goldberg Inc., the receiver in

the underlying insolvency proceedings (the “Receiver”). The Debtor is Harmony
Village-Sheppard
Shepard

LP.

(2016)

The

Inc.,

responding

Fortress

parties

Real

on

the

Developments

motion
and

were

Fortress

Derek

Sorrenti

(collectively, “Fortress”).
[2]

The Receiver’s purpose in bringing this motion was to defeat Fortress’

appeal from a court order approving an asset sale (the “Approval Order") and
thereby to secure that sale, for which the closing date was June 30, 2017.
Fortress had filed a Notice of Appeal in this court, dated June 21, 2017, in which
it had

sought to

appeal the Approval

Order,

asserting that this court had

jurisdiction solely based on s. 193(c) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3 (the “S/A").
[3]

I heard the motion on June 29, 2017, and, given its urgency, I granted the

motion orally and notified the parties that written reasons would follow. These are
my written reasons.

B.

BACKGROUND

(1)

The Property and the Stakeholders

[4]

Before its insolvency proceedings, the Debtor had been developing some

real estate in Toronto (the “Property”) as a residential condominium project,
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marketed to seniors. At the time of the Receiver’s appointment, the Debtor had

although construction had not yet begun.
[5]

The Property is subject to three encumbrances. Downing Street Financial

Inc. (“DSFI”) holds the first in priority, securing payment of approximately $20
million. The second in priority, held by JYR Capital Mortgage Investment Corp.
and

Li

Ruixia

$1,395,000.

as

tenants

The third

in

common,

encumbrance

is

secures

payment of

approximately

a syndicated mortgage involving 542

investors. According to Fortress, Sorrenti and a related company are the trustees
of this syndicated mortgage.

(2)

The Approval Order

[6]

The Superior Court judge who reviewed the sale (the “motions judge”)

made the Approval Order on June 19, 2017, and issued a brief endorsement on
the same date. The Approval Order, granted in response to a motion by the
Receiver, approved the Receiver’s sale of the Property to Pinnacle International
One Lands Inc. (“Pinnacle”).
[7]

The sale to Pinnacle was the culmination of a court-approved sale process

under the Receiver’s supervision in which Pinnacle and Fortress had competed
for the Property.
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pre-sold 223 units in this project to various purchasers (the “Unit Purchasers”),

(3)

The “Stalking Horse Bid”

[8]

Pursuant to the Receiver’s appointment order, dated January 20, 2017, the

Receiver conducted a “stalking horse” sale process, in which a sale agreement
between the Receiver and Fortress would constitute the “stalking horse bid” (the
“Stalking Horse Bid”). The Stalking Horse Bid would have required Fortress to
assume the Debtor’s agreements of purchase and sale with the Unit Purchasers.
The Stalking Horse Bid also was a credit bid.

On closing, the first mortgagee,

DSFI, would have been paid in full, while the purchaser would have assumed the
existing debt secured under the second and third charges.
[9]

The Receiver and Fortress each provided different explanations for why

Fortress repudiated the Stalking Horse Bid. However, the parties agreed in their
submissions that, beyond the deal discussed in the next paragraph, the “stalking
horse” process did not attract any offers for the Property.
[10]

According to Fortress, Fortress always had intended to find a developer to

build the condo project, and it ultimately had negotiated a sale of the Property to
Pinnacle

(the “Pinnacle-Fortress APS”).

The

Pinnacle-Fortress APS

required

Pinnacle to assume the terms of the Stalking Horse Bid. Fortress advised the
Receiver of its deal with Pinnacle, and the Receiver acquiesced on the condition
that the sale price of the Pinnacle-Fortress APS would not exceed the Stalking
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j

Horse Bid’s sale price, so that Fortress’ intermediary role would not cost the

j

[11]

However, in Fortress' narrative, the Stalking Horse Bid failed because, on

April 4, 2017, only three days before the court-approval hearing for the PinnacleFortress APS, Pinnacle informed Fortress that it no longer was willing to assume
the contracts with the Unit Purchasers. Fortress informed the Receiver of this
problem,

and

the

Receiver

refused

to

save

the

deal

by

amending

the

requirements of the Stalking Horse Bid.
[12]

In the Receiver’s version, Fortress told the Receiver on April 6, 2017, the

'i

day before the hearing to approve the Pinnacle-Fortress APS, that Fortress

f

would not complete the purchase of the Property pursuant to the Stalking Horse

;j
:]

Bid because Fortress no longer was willing to assume the Unit Purchasers’

i;

contracts.

^

(4)

Subsequent Offers and Negotiations

;

[13]

According to the Receiver, its subsequent efforts produced three offers for

l

the Property. One of them, from an offeror whom the Receiver does not identify,

^

which involved a price that the Receiver found unacceptably low. The other two
offers were from Fortress and from Pinnacle, respectively. Fortress’ offer, dated
April 13, 2017, involved the same price as the Stalking Horse Bid and similar

;i

3

financial terms. The important differences were that Fortress would not assume
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Debtor’s estate any value.

Page: 6

the contracts with the Unit Purchasers,

deposit would be

Pinnacle communicated its offer to the Receiver several days

later. The Receiver accepted Pinnacle’s offer on May 2, 2017, and informed
Fortress of this acceptance on May 3, 2017.
[14]

The Receiver asserts that it had legitimate concerns regarding Fortress’

financial

capacity.

correspondence

The

raising

Receiver’s
such

motion

concerns.

record

The

includes

correspondence

some

e-mail

suggests

that

Fortress was unwilling to provide a deposit large enough to satisfy the Receiver.

(5)

Fortress’ Opposition to Pinnacle’s Offer

[15]

Fortress advised the Receiver on April 28, 2017 that it would oppose any

deal between the Receiver and

Pinnacle.

Fortress alleged that Pinnacle had

improperly exploited its earlier negotiations with Fortress to develop its own direct
offer to the Receiver.
[16]

On June

Receiver’s

16,

2017, several days before the scheduled hearing of the

motion for approval of

Pinnacle’s

bid,

Fortress submitted to the

Receiver a new, third, offer to purchase the Properly. This offer relied on a
financing

commitment from

another

party,

MarshallZehr,

to cover the

cash

component of Fortress’ offer, all closing costs, and the costs of the financing.
During the

hearing

of this motion,

counsel for Fortress conceded that the

Receiver had correctly identified several conditions of the MarshallZehr financing
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slightly higher.

but that Fortress’
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that would limit Fortress’ ability to obtain additional financing from other parties.
However, counsel for Fortress asserted that such formal conditions would not be
a practical obstacle to the Fortress offer’s feasibility.

C.

FORTRESS’ APPEAL

[17]

After the granting of the Approval Order on June 19, 2017, Fortress filed a

Notice of Appeal in this court, dated June 21, 2017. The relief that Fortress seeks
from this court is the following: an order setting aside the Approval Order, and an
order directing the Receiver to accept Fortress’ June 16, 2017 offer that would
also serve as an approval and vesting order for a sale on that offer’s terms.
[18]

Based on the Notice of Appeal and Fortress’ submissions on this motion,

the essence of Fortress’ planned argument on appeal would seem to be that the
motions judge did not apply the right legal test when making the Approval Order;
his brief endorsement said that he approved Pinnacle’s bid because it was “the
best offer to purchase the Property from the point of view of the majority of
stakeholders.” In oral argument for this motion, counsel for Fortress suggested
that this language in the motions judge’s endorsement demonstrates that the
motions judge did not correctly apply the relevant principles from Royal Bank v.

Soundair Corp. (1991), 4 O.R. (3d) 1 (C.A.).
[19]

The Notice of Appeal relies only on s. 193(c) of the BIA in support of this

court’s jurisdiction to hear the Appeal. Fortress explicitly disclaims reliance on s.
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193(e), the provision for leave to appeal, by asserting in the Notice that it does

Rules, C.R.C., c. 368, precludes reliance by an appellant on s. 193(e) of the BIA
when that appellants Notice of Appeal does not include the relevant application
for leave to appeal. Therefore, jurisdiction pursuant to s. 193(e) is unavailable in
this case.
[20]

Fortress chose to rely exclusively on s. 193(c) despite the clear direction in

recent case law in favour of narrow construal of the rights to appeal in ss. 193(a)
to (d) of the BIA: Re Enroute Imports Inc., 2016 ONCA 247, 35 C.B.R. (6th) 1, at
para. 5. As Brown J.A. explained in his chambers decision in 2403177 Ontario

Inc. v. Bending Lake Iron Group Ltd., 2016 ONCA 225, 396 D.L.R. (4th) 365, at
paras. 50-53, these automatic rights of appeal create disharmony between the

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”) and
the BIA because s. 13 of the CCAA imposes a leave requirement for all appeals
from orders made under that statute. Therefore, the goal of regulatory harmony
between these two major insolvency statutes favours narrow construal of the
BIA’s automatic rights of appeal. This jurisprudential context, along with Fortress’
strategic decision not to seek leave to appeal, informed my decision on s. 193(c).
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not require leave to appeal. Rule 31 of the Bankruptcy and Insolvency General
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ANALYSIS
(1)

[21]

Subsection 193(c) of the BIA
Subsection 193(c) of the BIA provides a right to appeal to the Court of

Appeal “if the property involved in the appeal exceeds in value ten thousand
dollars”. As Blair J.A., in chambers, noted in Business Development Bank of

Canada v. Pine Tree Resorts Inc., 2013 ONCA 282, 115 O.R. (3d) 617, at para.
17, a narrow construal of “property involved in the appeal" is necessary because
otherwise the low quantum of this automatic right to appeal would make s. 193(e)
practically redundant.
[22]

In Bending Lake, at para. 53, Brown J.A., summarizing prior case law,

identified three kinds of order from which s. 193(c) would not grant a right to
appeal: (i) orders that are procedural in nature; (ii) orders that do not bring into
play the value of the debtor’s property; and (iii) orders that do not result in a loss.
I will consider only the third category because doing so will suffice to resolve the
s. 193(c) analysis.

(2)
[23]

Does the Approval Order “Result in a Loss?”
As Brown J.A. explained at para. 61 of Bending Lake, for an order to

“result in a loss” in the relevant sense, “the order in question must contain some
element of a final determination of the economic interests of a claimant in the
debtor.

2017 O N C A 611 (C anLII)
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[24]

Fortress is correct that, in Bending Lake, Brown J.A. relied on the fact that

there was an absence of any valuation of the debtor’s estate in the record before
the motions judge: Bending Lake, at paras. 63-66.

In contrast, in this case, there

were competing bids with different purchase prices.
[25]

Nevertheless, I do not accept that the Approval Order “resulted in a loss” in

the relevant sense.
[26]

Although some of the factors on which Brown J.A. relied do not apply in

this case, these distinctions do not defeat the broader reasoning of Bending

Lake. I quote from para. 64 of Bending Lake at length:
The determination of whether “the property involved in
the appeal exceeds ten thousand dollars” is a factspecific one. In order to bring itself within s. 193(c), the
[appellant] must do more than make a bald allegation of
improvident sale. This is real-time insolvency litigation in
which delays in the proceeding can prejudice the
amounts fetched by a receiver on the realization
process. The [appellant! must demonstrate some basis
in the evidentiary record considered by the motion judge
that the property involved in the appeal would exceed in
value $10,000, in the sense that the granting of the
Approval and Vesting Order resulted in a loss of more
than
$10,000 because the Receiver could have
obtained a higher sales price for the Debtor’s property.
Bald assertion is not sufficient, otherwise a mere bald
allegation of improvident sale in a notice of appeal could
result in an automatic stay of a sale approval order
under BIA s. 195 as the appellant pursues its appeal.
[Emphasis added.]
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there was no competing bid for the disputed property, as well as the fact that
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[27]

I focus here on the requirement for “some basis in the evidentiary record”

Debtor’s estate, as opposed to a “bald assertion” to that effect. In its submissions
before me, the primary basis for Fortress’ assertion that the impugned order
might “result in a loss” is the fact that the nominal purchase price in Fortress’
offer was higher than the nominal purchase price in Pinnacle’s offer.
[28]

The passage that I have quoted from Bending Lake casts the issue as

whether “the Receiver could have obtained a higher sales price for the Debtor’s
property.”

However,

given

the

diversity

among

financing

structures

for

commercial sale agreements, I do not think that I betray the spirit of Brown J.A.’s
reasons

by

reading

his

comments

to

contemplate

a

more

substantive

assessment of competing offers than a mere comparison of formal prices.
[29]

On this motion, Pinnacle presented compelling evidence to suggest that

the practical value of its offer exceeded that of Fortress’ offer.
[30]

First, the deposit in Pinnacle’s offer was much higher than the deposit in

Fortress’

offer.

This

demonstrates that,

factor

gains

salience

during the sale process,

from

the

correspondence

that

Fortress resisted the Receiver’s

demands to increase the deposit in its offer substantially.
[31]

Second,

the

Pinnacle

offer

was

entirely

in

cash,

whereas

only

approximately 40% of the Fortress offer was in cash. Fortress planned to fund
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j-

the rest of its offer through credit.

This factor gains salience from the structure of

|

the Debtor’s pre-existing secured

debt. Fortress explains in its submissions that

l

Fortress (more specifically, Sorrenti), along with a related company, is trustee for
;

the 542 investors who collectively

hold the beneficial interest in the Debtor’s third

encumbrance, a syndicated mortgage. Fortress further submits that its ordinary
business is in “real estate consulting and arranging financing for real estate
development projects”.

Fortress’

submissions before me did

not assuage the

concern that the effect of the Fortress offer, if accepted, would have been to
allow Fortress to preserve its business interest in the Property as a development
project at the risk of providing less recovery for other creditors, including the
ji
r!

j

investors for whom Sorrenti acts as trustee. Indeed, Fortress explained in its
~

~

~

submissions that it entered into a Joint Venture Agreement with another firm in

I
the hope, based on “anticipated profits”, of providing full repayment of the second
and third mortgages on the Property.
i;’
i.\

e

[32]

Third, Fortress conceded in its submissions that its offer would not have

j

involved assuming the Unit Purchasers’ contracts. Instead, it promised a “friends
•

and family VIP event” for the Unit Purchasers and opportunities for first access

■

and special pricing.

i

Stalking Horse Bid would have succeeded had it not been for Pinnacle’s refusal

This concession

undermines Fortress’

to assume the Unit Purchasers’ contracts.

assertion that the
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[33]

Fourth,

the

Receiver’s

Report

states

that the

highest-ranking secured

offers purported to provide full recovery to DSFI.
[34]

Fifth, Fortress does not dispute the Receiver’s assertions that the “stalking

horse” process attracted no bidders other than Fortress and Pinnacle and that
the Receiver’s subsequent efforts procured only one other offeror, who offered a
price that was unacceptably

low and that caused concern that the market’s

valuation of the Property might be much lower than Pinnacle’s.
[35]

Although Fortress’ argument for the application of s. 193(c) is slightly more

plausible

than

that

of

the

appellant

in

Bending Lake,

Fortress

has

not

demonstrated a sufficient basis irrthe record that was before the motions judge
for me to conclude that there is an arguable case that the Receiver could have
obtained a better deal than Pinnacle’s.
[36]

Therefore, s. 193(c) did not grant a right of appeal to Fortress because the

impugned order did not “result in a loss or gain” in the relevant sense.

(3)
[37]

Leave to Appeal (s. 193(e))
As I noted earlier in these reasons, Fortress did not meet the procedural

requirements for consideration of an application for leave to appeal. Therefore,
what follows

is

obiter dicta.

However,

since

both

submissions on s. 193(e), I will address the issue briefly.

parties

made

alternative

2017 O N C A 6 1 1 (C anLII)

creditor, DSFI, supported Pinnacle’s bid over Fortress’, despite the fact that both
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[38]

Although leave to appeal pursuant to s. 193(e) is discretionary and “must

be exercised in a flexible and contextual way”, the prevailing considerations are
whether the proposed appeal :
(i) raises an issue of general importance to the practice
in insolvency matters or the administration of justice as
a whole;
(ii) Is it prima facie meritorious; and
(iii) Would it unduly hinder the progress
insolvency proceedings: Enroute, at para. 7.
[39]

of

the

I will address the second criterion, i.e., the prima facie merit, first. As I

mentioned above, the Notice of Appeal and Fortress’ submissions on this motion
suggested that the primary ground for Fortress’ appeal was that the motions
"judge applied the law incorrectly when he approved Pinnacle’s bid because it
was “the best offer to purchase the Property from the point of view of the majority
of stakeholders.”
[40]

The allegation was that the motions judge misapplied the criteria from

Soundair for judicial review of a receiver’s sale of property. Soundair, at p. 6,
identifies four duties of a judge reviewing a receiver’s sale. Those duties are to:
L

(1) “consider whether the receiver has made sufficient
effort to get the best price and has not acted
improvidently”;
(2) “consider the interests of all parties”:
(3) “consider the efficacy and integrity of the process by
which offers are obtained”; and
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(4) “consider whether there has been unfairness in the
working out of the process.” [Emphasis added.]

court.
[41]
above,

Given this framework and the facts of the sale process that I summarized
the argument that the motions judge misinterpreted or misapplied the

Soundair test is implausible. The motions judge’s comment that the Pinnacle
offer was best “from the point of view of the majority of stakeholders” does not
indicate a failure to have considered Fortress’ interests. Therefore, the appeal
was prima facie meritless.
[42]

I will address the other factors more briefly. This appeal did not raise any

issue of general importance to insolvency practice or the broader administration
of justice; it was a fact-specific dispute about the propriety of a receiver’s sale.
Additionally, given the difficulty that the Receiver had faced in finding prospective
purchasers other than Pinnacle and Fortress, a hearing of the appeal probably
would have unduly hindered the Debtor’s insolvency proceedings.

E.

DISPOSITION

[43]

These are my reasons for my granting of the Receiver’s motion on June

29, 2017. The Receiver did not seek an order for costs of the motion.
Released: MT JUL 20 2017
“M. Tulloch J.A.”
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Furthermore, at p. 7, Soundair prescribes a deferential standard of review in this
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ENDORSEMENT

[1]

The receiver moved for approval of a sale transaction in which an 18 hole golf course

property in Wasaga Beach was sold to a purchaser named the Smardenka Group and then
assigned to T.P.C.@Marlwood Inc. The approval was opposed by the respondent, the first
mortgagee of the properly, who now wishes to redeem the first mortgage and has brought a
motion for that relief At the conclusion of the hearing I granted the motion of the receiver
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CITATION: BDC v. Marlwood Golf & Country Club, 2015 ONSC 3909
COURT FILE NO.: CV-15-10878-00CL
DATE: 20150622

- Page 2 approving the sale and dismissed the motion by the respondent, with reasons to follow. These are
my reasons.

Marlwood was operated by Trilinks Golf Limited in conjunction with another golf course

in Wasaga Beach called the Links at New England Village. Marlwood, Trilinks and the Links are
all related and owned by Baywood Homes Partnership. The receiver was advised that Trilinks
and Baywood were experiencing cash flow difficulties in 2014. Baywood entered into an
agreement under which a third party named Simmons took possession of Marlwood late in the
2014 golf season and operated the golf course. During the winter of 2014-15 Marlwood and
Simmons had a felling out and no utilities were paid.

[3]

The first mortgage by Marlwood to BDC was made in 2007 for $2.6 million. It went into

defeuk on July 31, 2014. Demand by BDC on the first mortgage was made on October 9, 2014.

[4]

On Februaiy 17, 2015 BDC applied for the appointment of a receiver of the property of

Marlwood. By that date there were no services to file Marlwood clubhouse and all leased golf
carts and turf equipment had been removed by the lessors as payments for leased equipment and
utilities had not been made. The golf course superintendent had also not been paid. Simmonds
had offered memberships for 2015 to the members of Marlwood and money from the members
who accepted had been deposited into a Marlwood account.

[5]

On Februaiy 17, 2015 Justice Spence adjourned the BDC application for the appointment

of a receiver to March 3, 2015 and appointed BDO as a monitor of the property of Marlwood. On
March 3, 2015 Justice McEwen continued the appointment of BDO as monitor, ordered a
$25,000 forbearance fee to be paid by Marlwood and ordered that Marlwood sign a consent to
the appointment of a receiver to be held in escrow until March 31, 2015 subject to terms
including the right of BDC to act on the consent if the second mortgagee failed to consent by
May 6, 2015 to the terms of a refinancing of the first mortgage proposed by Toronto Capital
Corp.
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- Page 3 [6]

The second mortgagee is Romspen Investment Corporation which holds a mortgage for

$55 million registered on July 9, 2014. It is a collateral mortgage and part of a larger security

including adjacent development land and another golf course. Romspen Med to consent to the
refinancing of the BDC first mortgage by May 6, 2015. Accordingly BDO was appointed
receiver of the property on May 12, 2015. Marlwood did not oppose the appointment of BDO as
receiver. In its motion material before me, Marlwood requested an order setting aside the
receivership order, but this was abandoned at the hearing.

[7]

The order appointing BDO as receiver authorized it to market the property. BDO

determined that

if it marketed the property quickly, it might be able tocomplete a sale of the

assets by early

June allowing a purchaser to operate the courseduring the busiest summer

months of July

and August. While it would have been possible for the receiver to operate the

course for play

during the sales process, it believed that the costs of doing so would not be

recovered by income taken in before a sale could be achieved.

[8]

The receiver undertook a sales process. It is described in detail in the receiver’s report at

paras. 29 to 36. I am satisfied that it was a reasonable sales process and that the property was
sufficiently exposed to the market for a reasonable period of time to enable prospective bidders
to assess the property and bid for it. Marlwood contends that the property was not listed through
a “real estate agent experienced in golf courses”. There is no evidence that such a real estate
agent exists in the market or that such an agent would have achieved any better result than die
receiver did. The receiver advertised twice in the Globe and Mail, focal newspapers and online. It
also engaged a Canadian firm with expertise in the golf indusby which provided an electronic
notice of the sale to approximately 4,000 industry parties drawn from its own data base. The
sales process resulted in 60 enquiries. Twenty-two persons signed confidentiality agreements and
obtained access to the receiver’s data room Two offers were received.

[9]

Marlwood contends that the sale was an improvident sale. I cannot so find based on the

evidence. BDC obtained an appraisal from an accredited appraiser with an effective date of
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package in which Romspen has first mortgage security over several other pieces of land

- Page 4 February 9, 2015. BDO obtained its own appraisal from an accredited appraiser with an effective
date of February 24, 2015. The bid from the successful purchaser is veiy favourable compared to

opined that the highest and best use of the property was as a golf course.

[10]

Marlwood complains that it did not have access to the sale agreement or to the appraisals

obtained by BDC and BDO. The sale agreement and appraisals have been fled under seal, as is
usual in the Commercial List, in case ary approved sale fails to close and the property must be
again exposed to the market place. The integrity of ary future sales process would be jeopardized
if these documents were available to ary future bidders. Marlwood had no special right to these
documents. The receiver declined to provide these documents to Marlwood and I cannot quarrel
with that decision. Indeed, Mr. Ralph Canonaco, a director of Marlwood and together with his
brother Tony Canonaco the two principals of Marlwood, filed an affidavit in which he referred to
the down payment on the sale and had no concern estimating the purchase price based on the
amount of the deposit. This was not helpful to the process in the event that the sale were to fall
through.

In my view, the Sierra Club test has been met to require the documents to be filed

under seal until the sales process has been completed and a sale to the successful purchaser has
been completed.

[11]

Mr. Canonaco asserted in his affidavit that the Marlwood assets should be valued at

approximately $2 million, much higher than his estimate of the sale price. There is no cogent
evidence from him as to how he arrived at a $2 million value, nor have any appraisals been
provided on behalf of Marlwood to support it. I do not accept his assertions of value as being in
ary way reliable.

[12]

I am satisfied that the sales process carried out by BDO in the circumstances was

reasonable and appropriate and meets the test of the Soundair principles in Royal Bank of

Canada v. Soundair Corp. (1991), 4 O.R. (3d) 1 (C.A.).
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Mariwood moved for an order permitting it to redeem the first mortgage. On June 9,

2015 BDC provided a mortgage discharge statement stating that the amount outstanding was
$2,129,477, inclusive of principal, interest and costs of BDC incurred in enforcing its mortgage,
2015 O N S C 3 9 0 9 (C anLII)

including expected receiver costs. At the hearing, counsel for Mariwood stated that he had a
certified cheque in hand to pay that amount. In all of the circumstances, I declined to permit the
first mortgage to be redeemed. The essential reason is that it would upset the integrity of sales
process undertaken by the receiver.

[14]

In its affidavit material sworn June 15, 2015, BDC takes the position that it supports the

sale to the Smardenka Group. In argument, counsel for BDC said BDC believes in the court sales
process but took no position on whether Mariwood should be entitled to redeem its mortgage.
While it was not said, the fact that BDC would get less on the sale of the property than if its
mortgage were immediately redeemed, may mean that BDC is satisfied that Mariwood and ary
guarantors would be good for the shortfall on the mortgage covenant.

[15]

Immediately after the appointment of the receiver, the principals of Mariwood told the

receiver that it wished To redeem the BDC mortgage. The earlier proceedings in which the
application to appoint a receiver had been adjourned featured some offer of financing from
Toronto Capital Corp. that Romspen had not consented to. In mid-March, Mariwood advised it
was in the process of arranging financing and the receiver provided an estimate of the amount
required to redeem. However no redemption at that time took place.

[16]

During the currency of the sales process, the receiver was advised that the principals of

Mariwood had reached a conditional agreement with BDC for an assignment of the BDC
security. The receiver understood that this information had been communicated as fact within the
focal community by the principals of Mariwood and the receiver received many inquiries
regarding the return of the golf course to Mariwood. Some parties interested in the assets of
Mariwood asked the receiver about the rumours that Mariwood was going to take back its assets
and what effect that would have on the sale process. The receiver believes that based on
conversations with interested parties, a number of potential purchasers did not make bids because

-

- Page 6 of the rumours of redemption and the activities of the principals of Marhvood. An e-mail from
one interested party to the receiver of May 6, 2015 is troubling. It refers to threats from Mr.

process as tainted. Mr. Canonaco did not deny this in his affidavit.

[17]

The receiver established May 8, 2015 as the deadline for bids to be submitted. On that

day, just prior to the bid deadline of 12:00 noon, the receiver was advised by counsel for BDC
that they had been contacted by counsel for Toronto Capital Corp., Marlwood’s mortgage
consultant, that funds were in place to redeem the mortgage. By this date the bid from both
bidders, including the winning bid from the Smardenka Group, had been received. The bids were
irrevocable until 5 p.m. on May 13, 2015 and after acceptance of the winning bidder, that bidder
had 15 days to complete due diligence.

[18]

On May 13, 2015 at 10:45 am counsel for BDC advised the receiver that the deal with

Toronto Capital Corp. was officially dead and that the solicitor for the investor group had been
directed to return the funds to his clients. On that day the receiver contacted the two bidders and
requested improved bids. The improved bids were received and on May 15, 2015 the bid by the
Smardenka Group was accepted.

[19]

Mr. Alex Smardenka received what he described as two unsolicited visits. The first was

from an Eva Ricci and Ralph Canonaco on May 31, 2015. Mr. Smardenka said that Mr.
Canonaco strongly suggested that it was in their best interest to forge a partnership with him for
the golf course or that Mr. Canonaco and his legal team would put a swift end to the Smardenka
purchase of the golf course and that Mr. Canonaco would again be the owner. Mr. Smardenka
took this as a threat. The second was the next day on June 1, 2015 from a Michael Sannella and a
person named Frank who said they were from Toronto Capital Corp. working on behalf of Mr.
Canonaco. They insisted that Mr. Smardenka enter into a partnership with Mr. Canonaco or that
the Smardenka purchase of the golf course would not happea Mr. Smardenka said he was rattled
by their threats and so suggested they put their offer on paper for his lawyer to review. They said
that this would not be proper in the eyes of the court and so refused to provide any offer. Mr.
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Ralph Canonaco that led to the third party backing away from a bid as he viewed the sales

- Page 7 Sannella also said that for the deal to work Mr. Smardenka must hire his son for $150,000 per
year and that his job would be to redevelop the golf course into residential Mr. Sannella said that
Baywood was not in the golf course business but in the land development business and that they
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would reclaim Marlwood with or without Mr. Smardenka. Mr. Smardenka recorded the visits in
an e-mail to the receiver on June 1, 2015.

[20]

On June 2, 2015 the solicitors for BDO wrote by e-mail to Mr. Canonaco and Mr.

Sannella of Toronto Capital Corp. and advised that the visits to Mr. Smardenka were a deliberate
interference with the receiver’s mandate and were designed to disrupt the receiver’s intended
action to sell the golf course. They suggested that the recipients of the e-mail feel free to have
their lawyers get in touch if they wished to discuss the matter. No response to the e-mail was
received back.

[21]

Mr. Canonaco admits he called and met with Mr. Smardenka. He puts a different light on

it. He says that he presented Mr. Smardenka with an opportunity of a joint venture. He said at no
material time was it his intention to undermine the receiver’s efforts. He says that at the time, he
disagreed with-the receiver’s plans to sell Marlwood to a third party and he believed that by
working together with the purchaser, the affected stakeholders, being BDC, the receiver, Mr.
Smardenka and Marlwood’s shareholders and guarantors could benefit. He denies threatening
Mr. Smardenka.

[22]

There has been no cross-examination on the affidavits of Mr. Smardenka or Mr.

Canonaco and I hesitate to say too much about the evidence of the visit from Mr. Canonaco to
Mr. Smardenka. I note, however, that no evidence from Eva Ricci was provided about that
meeting to deny what Mr. Smardenka has stated took place. Even on Mr. Canonaco’s version of
his visit to Mr. Smardenka, it is an indication that Mr. Canonaco was prepared to interfere in the
sales process. He could have waited until the sale closed and then approached Mr. Smardenka. It
is clear from his affidavit that Mr. Canonaco was against the receiver selling the property to a
third party.
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I accept the evidence of Mr. Smardenka as to what took place on June 1, 2015 in the visit

from Mr. Sannella of Toronto Capital Corp. Neither Mr. Sannella nor Frank Mondelli of Toronto

Canonaco did not say anything in his affidavit about the visit by Mr. Sannella or deny that Mr.
Sannella was speaking for him. In his affidavit, Mr. Canonaco just said that when he met with
Mr. Smardenka, he told him that Michael Sannella and Frank Mondelli of Toronto Capital Corp.
would be calling to discuss the matter further. I take it from the evidence that Messrs Sannella
and Mondelli were speaking on behalf of Mr. Canonaco. The threats made by them to Mr.
Smardenka indicate a complete interference with the sales process undertaken by the receiver
and indicate a lack of good faith on the part of Mr. Canonaco and Toronto Capital Corp.

[24]

At the hearing, counsel for Marhvood said that he had in his possession a certified cheque

signed by the solicitors of Toronto Capital Corp. for the amount to redeem the BDO mortgage.
He said that Romspen, the second mortgage, now was prepared to consent to the new financing.
What caused the change from May 13, 2015 when Toronto Capital Corp. had said that the deal
was dead was not explained by ary evidence, nor was any evidence provided as to why any
problems with the earlier Toronto Capital Corp. endeavours to provide financing to redeem the
mortgage could not have been solved before the sales process was to be completed. The
mortgage had been in default for nearly one year and, when Toronto Capital Corp. announced on
May 13, 2015 that the refinancing was dead, the receiver was justified in completing the sales
process and selling the property.

[25]

A mortgagee has no automatic right to redeem in these circumstances. In another case

involving a mortgagee who on a motion to approve a receiver’s sale applied for the right to
redeem the mortgage in default, B&M Handelman Investments Limited v. Mass Properties Inc.,
Pepall J. (as she then was) denied the request to redeem Her statements in that case are
completely apt to the present situation. After referring to the terms of the receivership order,
which were the same as in this case, she stated:
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Capital Corp. gave any evidence denying what Mr. Smardenka says happened, and Mr.

22
In the lace of these provisions, Ms. Singh does not have an automatic right
to redeem. A mockery would be made of the practice and procedures relating to
receivership sales if redemption were permitted at this stage of the proceedings. A
receiver would spend time and money securing an agreement of purchase and sale
that was, as is common place, subject to Court approval, and for the benefit of all
stakeholders, only for there to be a redemption by a mortgagee at the last minute.
This could act as a potential chill on securing the best offer and be to the overall
detriment of stakeholders.
[26]

While the primary concern of a receiver is the protecting of the interests of creditors, a

secondary but important consideration is the integrity of the process by which the sale is
effected. See Galligan J.A. in Soundair. Moreover, the interests of a purchaser in a property run
sates process by a receiver are to be considered. In B&MHandelman Pepall J. also stated:

27
The Receiver considered the interests of all parties. As Galligan J.A. stated
in Soundair, it is well established that the primary interest is that of the creditors
of the debtor but other persons' interests require consideration as well This may
include the interests of a purchaser such as Mr. Bharwalia who has negotiated an
agreement with a Court appointed receiver.
[27]

In this case, the sates process was property run Redemption of its mortgage by

Marlwood in these circumstances would interfere with the integrity of that process. I also find
that the respondent has not established that it has come to court with clean hands entitling it to
the order sought permitting it to redeem its mortgage. The respondent has not acted in good Mh.

[28]

In the circumstances, it is appropriate that the sate to the Smardenka Group and assigned

to T.P.C.@Marlwood Inc. be approved and that the motion by the respondent Marlwood to
redeem the first mortgage be dismissed.

Newbould J.
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TAB 4

SUPERIOR COURT OF JUSTICE - ONTARIO
COMMERCIAL LIST
RE:

GE Canada Real Estate Financing Business Property Company, Applicant

AND:
1262354 Ontario Inc., Respondent

BEFORE:

D. M. Brown J.

COUNSEL:

L. Pilbn and Y. Katirai, for the Receiver
L. Rogers, for the applicant, GE Canada Real Estate Financing Business Property
Company
C. Reed, for the Respondent and for Keith Munt, the principal of the Respondent,
and 800145 Ontario Inc., a related subsequent encumbrancer
A. Grossi, for the proposed purchaser, 5230 Harvester Holdings Corp.

HEARD:

February 18, 2014

REASONS FOR DECISION
I.
Debtor’s request for disclosure of commercially sensitive information on a receiver’s
motion to approve the sale of real property
[1]
PrieewaterhouseCoopers Inc., the receiver of all the assets, undertaking and properties of
the respondent debtor, 1262354 Ontario Inc., pursuant to an Appointment Order made November
5, 2012, moved for an order approving its execution of an agreement of purchase and sate dated
December 27, 2013, with G-3 Holdings Inc., vesting title in the purchased assets in that
purchaser, approving the fees and disbursements of the Receiver and authorizing the distribution
of some of the net proceeds from the sate to the senior secured creditor, GE Canada Real Estate
Financing Business Property Company (“GE”).
[2]
The Receiver’s motion was opposed by the Debtor, Keith Munt, the principal of the
Debtor, and another of his companies, 800145 Ontario Inc. (“800 Inc.”), which holds a
subordinate mortgage on the sate property. The Debtor wanted access to the information filed by
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- Page 2 the Receiver in the confidential appendices to its report, but the Debtor was not prepared to
execute the form of confidentiality agreement sought by the Receiver.

II.

Facts

[4]
The primary assets of the Debtor were two manufacturing facilities heated on ebse to 13
acres of land at 5230 Harvester Road, Burlington (the ‘Property”). Prior to the initiation of the
receivership the Property had been listed for sale for $10.9 million. Following its appointment in
November, 2012, tire Receiver entered into a new listing agreement with Colliers Macaulay
Nieolls (Ontario) Inc. at a listing price of $9.95 million. In January, 2013, the listing price was
reduced to $8.2 million.
In its Second Report dated March 14, 2013 and Third Report dated February 5, 2014, the
[5]
Receiver described in detail its efforts to market and sell the Properly. As of the date of the
Second Report Colliers had received expressions of interest from 33 parties, conducted 8 site
tours and had received 8 executed Non-Disclosure Agreements from parties to which it had
provided a confidential information package. From that 5-month marketing effort the Receiver
had received one offer, which it rejected because it was significantly bebw the asking price, and
one letter of intent, to which it responded by seeking an increased price.
[6]
Prbr to the appointment of the Receiver the Debtor had begun the process to seek
permission to sever the Property into two parcels. Understanding that severing the Property
might enhance its realization value, the Receiver continued the services of the Debtor’s planning
consultant and in July, 2013, filed a severance application with the City of Burlington. In midNovember, 2013 the City provided the Receiver with its comments and those of affected parties.
Hie City would not support a parking variance request. Based on discussbns with its counsel,
the Receiver had concerns about the attractiveness of the Property to a potential purchaser should
it withdraw the parking variance request. Since the Receiver had issued its notice of a bid
deadline in November, it decided to put the severance application on hold and allow the future
purchaser to proceed with it as it saw fit.
[7]
Returning to the marketing process, following its March, 2013 Second Report the
Receiver engaged Cushman & Wakefield Ltd. to prepare a narrative report form appraisal for the
Property. On June 6, 2013, Cushman & Wakefield transmitted its report stating a value as at
March 31, 2013. The Receiver filed that report on a confidential basis. In its Third Report the
Receiver noted that the appraised value was less than the January, 2013 listing price, as a result
of which on June 4, 2013 the Receiver authorized Colliers to reduce the Property’s listing price
to $6.8 millfon. That same day the Receiver notified the secured creditors of the reduction in the
listing price and the expressbns of interest for the Property it had received up until that point of
time.
[8]
One such letter was sent to Debtor’s counsel Accordingly, as of June 4, 2013, the
Debtor and its principal, Munt: (i) were aware of the history of the listing price for the Property
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[3]
After adjourning the hearing date once at the request of the Debtor, I granted the orders
sought by the Receiver. These are my reasons for so doing.

under the receivership; (ii) knew of the marketing history of the Property, including the
Receiver’s advice that all offers and expressions of interest received up to that time had been
rejected “because they were all significantly bebw the Listing Price and Revised Listing Price
for the Property”; (iii) knew that the Receiver had obtained a new appraisal from Cushman
which valued the Property at an amount ‘lower than the Revised Listing Price, which is
consistent with the Offers and the feedback from the potential purchasers that have toured the
Property”; and, (iv) learned that the listing price had been towered to $6.8 million.
[9]
On June 18 the Receiver received an offer from an interested party (the “Initial
Purchaser”) and by June 24 had entered into an agreement of purchase and sale with that party.
The Receiver notified new counsel for Munt and his companies of that development on July 29,
2013. The Receiver advised that the agreement contemplated a 90-day due diligence period.
[10]
As file deadline to satisfy the conditions under the agreement approached, the Initial
Purchaser informed the Receiver that it would not be able to waive the conditions prior to the
deadline and requested an extension of the due diligence period until November 5, 2013, as well
as the inclusion of an additional condition in its favour that would make the deal conditional on
the negotiation of a lease with a prospective tenant. The Receiver did not agree to extend the
deadline. Its reasons for so doing were fully described in paragraphs 50 and 51 of its Third
Report. As a result, that deal came to an end, the feet of which the Receiver communicated to
the secured parties, including Munt’s counsel, on September 27,2013.
[11]
The Colliers listing agreement expired on September 30; the Receiver elected not to
renew it. Instead, it entered into an exclusive listing agreement with CBRE Limited for three
months with the listing price remaining at $6.8 million CBRE then conducted the marketing
campaign described in paragraph 67 of the Third Report. Between October 7, 2013 and January
21, 2014, CBRE received expressions of interest from 56 parties, conducted 19 site tours and
received 12 executed NDAs to whom it sent information packages.
[12]
In October CBRE received three offers.
their price or the conditions attached to them

The Receiver rejected them either because of

[13]
By November, 2013, the Receiver had marketed the Property for one year, during which
time GE had advanced approximately $593,000 of the $600,000 in permitted borrowings under
the Appointment Order. The Receiver developed concerns about how tong the receivership
could continue without additional funding. By that point of time the Receiver had begun to
accrue its fees to preserve cash.
[14]
The Receiver decided to instruct CBRE to distribute an email notice to all previous
bidders and interested parties announcing a December 2, 2013 offer submission deadline.
Emails went out to about 1,200 persons.
[15]
In response to the bid deadline notice, four offers were received. The Receiver concluded
that none were acceptable.
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[17]
The Receiver fifed, on a confidential basis, charts summarizing the materials terms of the
offers received, as well as an un-redacted copy of the G-3 APA. The G-3 offer was superior in
terms of price, “clean” - in the sense of not conditional on financing, environmental site
assessments, property conditions reports or other investigations - and provided for a reasonably
quick closing date of February 25,2014.

III.

The adjournment request

[18]
The only persons who opposed the proposed safe to G-3 were the Debtor, its principal,
Munt, together with the related subsequent mortgagee, 800 Inc. When the motion originally
came before the Court on February 13, 2014, the Debtor asked for an adjournment in order to
review the Receiver’s materials. Although the Receiver had served the Debtor with its motion
materials eight days before the hearing date, the Debtor had changed counsel a few days before
the hearing. I adjourned the hearing until February 18, 2014 and set a timetable for the Debtor to
fife responding materials, which it did.
[19]
At the hearing the Debtor, Munt and 800 Inc. opposed the safe approval order on two
grounds. First, they argued that they had been treated unfairly during the sate process because
the Receiver would not disclose to them the terms of the G-3 APA, in particular the sates price.
Second, they opposed the safe on the basis that the Receiver had used too few a listing price
which did not reflect the true value of the land and was proposing an improvident safe. Let me
deal with each argument in turn.

IV.
A.

Receiver’s request for approval of the sale: the disclosure issue
The dispute over the disclosure of the purchase price

[20]
The Debtor submitted that without access to information about the price in the G-3 APA,
it could not evaluate the reasonableness of the proposed safe.
In order to disclose that
information to the Debtor, the Receiver had asked the Debtor to sign a form of confidentiality
agreement (the “Receiver’s Confidentiality Agreement”). A dispute thereupon arose between the
Receiver and Debtor about the terms of that proposed agreement.
[21]
By way of background, on Januaiy 8, 2014, the Receiver had advised the secured
creditors (other than GE) that it had entered into the G-3 APA and would seek court approval of
the sate during the week of February 10. In that tetter the Receiver wrote:
As you can appreciate, the economic terms of the Agreement, including the purchase
price payable, are commercially sensitive. In order to maintain the integrity of the Sate
Process, the Receiver is not in a position to disclose this information at this time.
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[16]
The Receiver then received five additional offers. It engaged in negotiations with those
parties in an effort to maximize the purchase price. On December 13, 2013, the Receiver
accepted an offer from G-3 and on December 27 executed an agreement with G-3, subject to
court approvaL
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[23]

On January 23 Debtor’s counsel wrote to the Receiver:
My clients, being both the owner, and secured and unsecured creditors of the owner, and
having other interests in the outcome of the sales transaction, have a right to the
production of the subject Agreement, and should be afforded a sufficient opportunity to
review it and understand its terms in advance of any court hearing to approve the
transaction contemplated therein. I once again request a copy of the subject Agreement
as soon as possible.

According to the Receiver’s Supplemental Report, in response Receiver’s counsel explained that
the purchase price generally was not disclosed in an insolvency sales transaction prior to the
closing of the sale and that the secured claim of GE exceeded the purchase price.
[24]
The Receiver’s motion record served on February 5 contained a full copy of the G-3
APA, save that the Receiver had redacted the references to the purchase price. An affidavit filed
on behalf of the Debtor stated that “it has been Mr. Munt’s position that his position on the
approval motion is largely contingent upon the terms and conditions of the subject Agreement,
particularly the purchase price”.
[25]
The Debtor and a construction lien claimant, Gentimark Ltd., continued to request
disclosure of the G-3 APA. On February 11, 2014, Receiver’s counsel wrote to them advising
that the Receiver was prepared to disclose the purchase price upon the execution of the
Receiver’s Confidentiality Agreement which confirmed that (i) they would not be bidding on the
Property at any time during the receivership proceedings and (if) they would maintain the
confidentiality of the information provided.
[26]
Centimark agreed to those terms, signed the Receiver’s Confidentiality Agreement and
received the sales transaction information. Centimark did not oppose approval of the G-3 sales
transaction.
[27]
On February 12, the day before the initial return of the sales approval motion, counsel for
the Receiver and Debtor discussed the terms of a confidentiality agreement, but were unable to
reach an agreement. According to the Receiver’s Supplement to the Third Report, “[Munt’s
counsel] did not inform the Receiver that Munt was prepared to waive its right to bid on the Real
Property at some future date”.
[28]
At
include all
Wakefield
the listing

the initial hearing on February 13 the Debtor expanded its disclosure request to
the confidential appendices filed by the Receiver - Le. the June 6, 2013 Cushman &
appraisal; a chart summarizing the offers/letters of intent received while Colliers was
agent; a chart summarizing the offers/letters of intent received while CBRE had been
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[22]
On Januaiy 10, 2014, counsel for the Debtor requested a copy of the G-3 APA.
Receiver’s counsel replied on January 13 that it would be seeking a court date during the week of
February 10 and “as is normally the custom with insolvency proceedings, we will not be
circulating the Agreement in advance”.

- Page 6 the listing agent; and, the un-redacted G-3 APA. Agreement on the terms of disclosure could not
be reached between counsel; the motion was adjourned over the tong weekend until February 18.
The Receiver’s Confidentiality Agreement contained a recital which read:
The undersigned 1262354 Ontario Inc., 800145 Ontario Inc. and Keith Munt have
confirmed that it, its affiliates, related parties, directors and officers (collectively the
‘Recipient”), have no intention of bidding on the Property, located at 5230 Harvester
Road, Burlington, Ontario.
The operative portions of the Receiver’s Confidentiality Agreement stated:
1. The Recipient shall keep confidential the Confidential Information, and shall not
disclose the Confidential Information in any manner whatsoever including in respect of
any motion materials to be filed or submissions to be made in the receivership
proceedings involving 1262354 Ontario Inc. The Recipient shall use the Confidential
Information solely to evaluate the Sale Agreement in connection with the Receiver’s
motion for an order approving the Sale Agreement and the transaction contemplated
therein, and not directly or indirectly for any other propose.
2. The Recipient will not, in any manner, directly or indirectly, atone or jointly or in
concert with any other person (including by providing financing to any other person),
effect, seek, offer or propose, or in any way assist, advise or encourage any other person
to effect, seek, offer or propose, whether publicly or otherwise, any acquisition of some
or all of the Property, during the course of the Receivership proceedings involving
1262354 Ontario Inc.
3. The Recipient may disclose the Confidential Information to his legal counsel and
financial advisors (the “Advisors”) but only to the extent that the Advisors need to know
the Confidential Information for the purposes described in Paragraph 1 hereof have been
informed of the confidential nature of the Confidential Information, are directed by the
Recipient to hold the Confidential Information in the strictest confidence, and agree to act
in accordance with the terms and conditions of this Agreement. The Recipient shall cause
the Advisors to observe the terms of this Agreement and is responsible for any breach by
the Advisors of ary of the provisions of this Agreement.
4. The obligations set out in this Agreement shall expire on the earlier of (a) an order of
the Ontario Superior Court (Commercial List) (the “Court”) unsealing the copy of the
Sale Agreement filed with the Court; and (b) the closing of a transaction of purchase and
sale by the Receiver in respect of the Property.
[30]
Following the adjourned initial hearing of February 13, Debtor’s counsel informed the
Receiver that his client would sign the Receiver’s Confidentiality Agreement if (i) paragraph 3
was removed and (ii) the last sentence of paragraph 1 was revised to read as follows:
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[29]
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[31]
By the time of the February 18 hearing the Debtor had not signed the Receiver’s
Confidentiality Agreement.
B.

Analysis

[32]
In Sierra Club of Canada v. Canada (Minister of Finance)1 the Supreme Court ofCanada
sanctioned the making of a sealing order in respect of materials filed with a court when (i) the
order was necessaiy to prevent a serious risk to an important interest, including a commercial
interest, because reasonably alternative measures would not prevent the risk and (ii) the salutary
effects of the order outweighed its deleterious effects.2 As applied in the insolvency context that
principle has led this Court to adopt a standard practice of sealing those portions of a report from
a court-appointed officer - receiver, monitor or trustee — filed in support of a motion to approve a
sale of assets which disclose the valuations of the assets under sale, the details of the bids
received by the court-appointed officer and the purchase price contained in the offer for which
court approval is sought.
[33]
The purpose of granting such a sealing order is to protect the integrity and fairness of the
sales process by ensuring that competitors or potential bidders do not obtain an unfair advantage
by obtaining sensitive commercial information about the asset up for sale while others have to
rely on their own resources to place a value on the asset when preparing their bids.3
[34]
To achieve that purpose a sealing order typically remains in place until the closing of the
proposed sates transaction. If the transaction closes, then the need for confidentiality disappears
and the seated materials can become part of the public court file. If the transaction proposed by
the receiver does not close for some reason, then the materials remain seated so that the
confidential information about the asset under sate does not become available to potential
bidders in the next round of bidding, thereby preventing them from gaining an unfair advantage
in their subsequent bids.
The integrity of the sates process necessitates keeping all bids
confidential until a final sate of the assets has taken place.
[35]
From that it follows that if an interested party requests disclosure from a receiver of the
sensitive commercial information about the sates transaction, the party must agree to refrain from
participating in the bidding process. Otherwise, the party would gain an unfair advantage over
those bidders who lacked access to such information.

1 2002 SCC 41
2 Ibid., para. 53.
3 8857574 Ontario Inc. v. Pizza Pizza Ltd. (1994), 23 B.L.R. (2d) 239 (Gen. Div.).
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The Recipient shall use the Confidential Information solely in connection with the
Receiver’s motion for an order approving the Sale Agreement and other relief and not
directly or indirectly for any other purpose.
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Paragraph 1 of the agreement specified that the disclosed confidential information
could be used “solely to evaluate the Sale Agreement in connection with the
Receiver’s motion for an order approving the Sale Agreement”. In other words, the
disclosure would be made solely to enable the Debtor to assess whether the proposed
sates transaction had met the criteria set out in Royal Bank of Canada v. Soundair
Corp.,4 specifically that (i) the Receiver had obtained the offers through a process
characterized by fairness, efficiency and integrity, (if) the Receiver had made a
sufficient effort to get the best price and had not acted improvident^, and (iii) the
Receiver had taken into account the interests of all parties. The Debtor was not
prepared to agree to that language in the agreement and, instead, proposed more
general language. The Debtor did not offer any evidence as to why it was not
prepared to accept the tailored language of paragraph 1 of the Receiver’s
Confidentiality Agreement;
(ii)

The recital and paragraphs 2 and 4 of the agreement would prevent the Debtor, its
principal and related company, from bidding on the Property during the course of the
receivership - a proper request. The Debtor was prepared to agree to that term;

(iii)

However, the Debtor was not prepared to agree with paragraph 3 of the Receiver’s
Confidentiality Agreement which limited disclosure of the confidential information to
the Debtor’s financial advisors only for the purpose of evaluating the Receiver’s
proposed sate transaction. Again, the Debtor did not file any evidence explaining its
refusal to agree to this reasonable provision. Although Munt filed an affidavit sworn
on February 14, he did not deal with the issue of the form of the confidentiality
agreement.

[37]
In sum, I concluded that the form of confidentiality agreement sought by Receiver from
the Debtor as a condition of disclosing the commercially sensitive sates transaction information
was reasonable in scope and tailored to the objective of maintaining the integrity of the sates
process. I regarded the Debtor’s refusal to sign the Receiver’s Confidentiality Agreement as
unreasonable in the circumstances and therefore I was prepared to proceed to hear and dispose of
the sates approval motion in the absence of disclosure of the confidential information to the
Debtor.

4 (1991), 4 O.R. (3d) 1 (C.A.)
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[36]
Applying those principles to the present case, I concluded that the Receiver had acted in a
reasonable fashion in requesting the Debtor to sign the Receiver’s Confidentiality Agreement
before disclosing information about the transaction price and other bids received. The provisions
of the Receiver’s Confidentiality Agreement were tailored to address the concerns surrounding
the disclosure of sensitive commercial information in the context of an insolvency asset sale:
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[38]
The Receiver fled detailed evidence describing the lengthy marketing process it had
undertaken with the assistance of two listing agents, the offers received, and the bid-deadline
process it ultimately adopted which resulted in the proposed G-3 APA. I was satisfied that the
process had exposed the Property to the market in a reasonable fashion and for a reasonable
period of time. In order to provide an updated benchmark against which to assess received bids
the Receiver had obtained the June, 2013 valuation of the Property from Cushman & Wakefield.
The offer received from the Initial Purchaser had contained the highest purchase price of
[39]
all offers received and that price closely approximated the “as is value” estimated by Cushman &
Wakefield. That offer did not proceed. The purchase price in the G-3 APA was the second
highest received, although it was below the appraised value. However, it was for superior to any
of the other 11 offers received through CBRE in the last quarter of 2013.
From that
circumstance I concluded that the appraised value of the Property did not accurately reflect
prevailing market conditions and had over-stated the foir market value of the Property on an “as
is” basis. That said, the purchase price in the G-3 APA significantly exceeded the appraised land
value and the liquidation value estimated by Cushman & Wakefield.
[40]
Nevertheless, Munt gave evidence of several reasons why he viewed the Receiver’s
marketing efforts as inadequate:
(l)

Munt deposed that had the Receiver proceeded with the severance application, it
could have marketed the Property as one or two separate parcels. As noted above, the
Receiver explained why it had concluded that proceeding with the severance
application would not likely enhance the realization value, and that business judgment
of the Receiver was entitled to deference;

(ii)

Munt pointed to appraisals of various sorts obtained in the period 2000 through to
January, 2011 in support of his assertion that the ultimate listing price for the
Property was too low. As mentioned, the June, 2013 appraisal obtained by the
Receiver justified the reduction in the listing price and, in any event, the bids received
from the market signaled that the valuation had over-estimated the value of the
Property,

(iii)

Finally, Munt complained that the MLS listing for the Property was too narrowly
limited to the Toronto Real Estate Board, whereas the Property should have been
listed on all boards from Windsor to Peterborough. I accepted the explanation of the
Receiver that it had marketed the Property drawing on the advice of two real estate
professionals as listing agents and was confident that the marketing process had
resulted in the adequate exposure of the Property,

[41]
Consequently, I concluded that the Receiver’s marketing of the Property and the
proposed sales transaction with G-3 had satisfied the Soundair criteria. I approved the sale
agreement and granted the requested vesting order.
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Receiver’s request for approval of the sale: The Soundair analysis

V.
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Request to approve Receiver’s activities and fees

[42]
As part of its motion the Receiver sought approval of its fees and disbursements, together
with those of its counsel, for the period up to January 31, 2014, as well as authorization to make
distributions from the net sale proceeds for Priority Claims and an initial distribution to the
senior secured, GE. The Debtor sought an adjournment of this part of the motion until after any
sale had closed and the confidential information had been unsealed. I denied that request.
[43]
As Marrocco J., as he then was, stated in Bank of Montreal v. Dedicated National
Pharmacies Inc. ,5 motions for the approval of a receiver’s actions and fees, as well as the fees of
its counsel, should occur at a time that makes sense, having regard to the commercial realities of
the receivership.
For several reasons I concluded that it was appropriate to consider toe
Receiver’s approval request at the present time.
[44]
First, one had to take into account toe economic reality of this receivership - Le. that
given the cash-flow challenges of this receivership, toe Receiver had held off seeking approval
of its fees and disbursements for a considerable period of time during which it had been accruing
its fees.
[45]
Second, the Receiver filed detailed information concerning toe fees it and its legal
counsel had incurred from September, 2012 until January 31, 2014, including itemized invoices
and supporting dockets.
The Receiver had incurred fees and disbursements amounting to
$356,301.40, and its counsel had incurred fees approximating $188,000.00. That information
was available for the Debtor to review prior to toe hearing of the motion.
[46]
Third, with toe approval of toe G-3 sale, little work remained to be done in this
receivership. By its terms toe G-3 APA contemplated a closing date prior to February 27, 2014,
and toe main condition of closing in favour of toe purchaser was the securing of toe approval and
vesting order.
[47]
Fourth, toe Receiver reported that GE’s priority secured claim exceeded the purchase
price. Accordingly, GE had toe primary economic interest in toe receivership; it had consented
to toe Receiver’s fees. Also, toe next secured in line, Centimark, had not opposed toe Receiver’s
motion.
[48]
Which leads me to toe final point. Like any other civil proceeding, receiverships before a
court are subject to toe principle of procedural proportionality. That principle requires taking
account of toe appropriateness of toe procedure as a whole, as well as its individual component
parts, their cost, timeliness and impact on toe litigation given toe nature and complexity of toe
litigation.6 In this receivership toe Receiver had served this motion over a week in advance of

5 2011 ONSC 346, para. 7.
6 Hryniak v. Mauldin, 2014 SCC 7, para. 31.

2 0 1 4 O N S C 1 1 7 3 (C a n L II)

VL

- Page 11-

[49]
Debtor’s counsel submitted that an adjournment of the fees request was required so that
the Debtor could assess the reasonableness of the fees in light of the purchase price. Yet, it was
the Debtor’s unreasonable refusal to sign the Receiver’s Confidentiality Agreement which
caused its inability to access the purchase price at this point of time, and such unreasonable
behavior should not be rewarded by granting an adjournment of the fees portion of the motion.
[50]
Further, to adjourn the fees portion of the motion to a later date would increase the
litigation costs of this receivership. From the report of the Receiver the Debtor’s economic
position was “out of the money”, so to speak, with the senior secured set to suffer a shortfall It
appeared to me that the Debtor’s request to adjourn the fees part of the motion would result in
additional costs without any evident benefit. I asked Debtor’s counsel whether his client would
be prepared to post security for costs as a term of any further adjournment; counsel did not have
instructions on the point. In my view, courts should scrutinize with great care requests for
adjournments that will increase the litigation costs of a receivership proceeding made by a party
whose economic interests are “out of the money”, especially where the party is not prepared to
post security for the incremental costs it might cause.
[51]

For those reasons, I refused the Debtor’s second adjournment request.

[52]
Having reviewed the detailed dockets and invoices filed by the Receiver and its counsel,
as well as the narrative in the Third Report and its supplement, I was satisfied that its activities
were reasonable in the circumstances, as were its fees and those of its counsel I therefore
approved them.

VII.

Partial distribution

[53]
Given that upon the closing of the safe to G-3 the Receiver will have completed most of
its work, I considered reasonable its request for authorization to make an interim distribution of
funds upon the closing. In its Third Report the Receiver described certain Priority Claims which
it had concluded ranked ahead of GE’s secured claim, including the amounts secured by the
Receiver’s Charge, the Receiver’s Borrowing Charge and an H.S.T. claim. As well, it reported
that it had received an opinion from its counsel about the validity, perfection and priority of the
GE security, and it had concluded that GE was the only secured creditor with an economic
interest in the receivership. In light of those circumstances, I accepted the Receiver’s request
that, in order to maximize efficiency and to avoid the need for an additional motion to seek
approval for a distribution, authorization should be given at this point in time to the Receiver to
pay out of the safe proceeds the priority claims and a distribution to GE, subject to the Receiver
maintaining sufficient reserves to complete the administration of the receivership.
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the hearing date and the Debtor had secured an adjournment over a long weekend; the Debtor
had adequate time to review, consider and respond to the motion. I considered it unreasonable
that the Debtor was not prepared to engage in a review of the Receiver’s accounts in advance of
the second hearing date, while at the same time the Debtor took advantage of the adjournment to
file evidence in response to the safes approval part of the motion.
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[54]
For these reasons I granted the Receiver’s motion, including its request to seal the
Confidential Appendices until the closing of the sales transaction.
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.

APPLICATION by receiver manager for approval of sale of property.
Menzies
1
Shape Foods Inc. ('Shape') operated a food processing business in the City of Brandon. 0767623 B.C. Ltd. ('B.C.')
was a related corporation which held ownership to the intellectual property (patents and trademarks) associated with
Shape's food processing business. Both corporations executed a security agreement in favor of Vanguard Credit Union
('Vanguard') as security for a loan. The security agreement provided that in the event of default on the loan, Vanguard
had the right to appoint a receiver-manager to realize on its security.
2 On October 23,2008, Vanguard appointed Deloitte & Touche ('the Receiver') as receiver-manager of Shape Foods
Inc.
3

Subsequently on December 10,2008, Vanguard, appointed Deloitte & Touche receiver-manager of0767623 B.C. Ltd.

4
On April 14, 2009, the Receiver accepted an offer to purchase the assets of Shape and B.C. in the amount of $5.1
million from 5842664 Manitoba Ltd. ('the purchaser'). A formal agreement was executed on May 6,2009 which required
the Receiver to provide a vesting order of the property in the name of the purchaser on or before June 5,2009.
5 The Receiver-manager brought an application is for a vesting order to complete the transaction with the purchaser
and for a declaration that the sale of the corporate assets is not reviewable by the remaining creditors of Shape or B.C.
or by any subsequent trustee in bankruptcy.
The Standing of Parties on the Application
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6 The application by the Receiver-manager is opposed by 884498 Manitoba Ltd., Canrex Biofuels Ltd., Barry Comis,
Ben Comis, Todd Hicks and Richard Brugger. The Receiver-manager argues these parties do not enjoy standing before
the court as they are not interested parties in the outcome of the application.
7 Before deciding the issue of standing, I allowed Todd Hicks on behalf of 884498 Manitoba Ltd. and Nick Mashin on
behalf of Canrex Biofuels Ltd. to file affidavits as to their attempts to purchase the assets of Shape and B.C. My decision
was based on the premise the evidence was relevant to the issue of the integrity of the Receiver-manager's actions taken
to sell the security.
8 The Receiver-manager brought the application for the vesting order shortly before the closing date of June 5,2009.
A decision as to whether or not the vesting order would issue was required in a timely fashion or the sale agreement
would be in jeopardy. With some misgivings, I reserved my decision on the issue of standing and heard the arguments
of the opposing parties to allow the ultimate application to proceed. While this is not the best procedure in which to
consider an application, the process did allow me to render a decision on the issue of the vesting order within the time
constraints of the purchase agreement.
Interested Parties

9 884498 Manitoba Ltd. and Canrex Biofuels Ltd. attempted unsuccessfully to purchase the assets of Shape and B.C.
from the Receiver-manager. Barry Comis, Ben Comis, Todd Hicks and Richard Brugger are shareholders of 884498
Manitoba Ltd.
10
I have concluded an unsuccessful purchaser does not have standing to challenge a proposed sale. In coming to
this conclusion I rely upon the reasons of O'Connor J. A. of the Ontario Court of Appeal in Skyepharma PLC v. Hyal
Pharmaceutical Corp., [2000] O.J. No. 467,47 O.R. (3d) 234 (Ont. C.A.) beginning at para 25:
There are two main reasons why an unsuccessful prospective purchaser does not have a right or interest that is
affected by a sale approval order. First, a prospective purchaser has no legal or proprietary right in the property
being sold...The duties of the receiver and the court are to ensure that the sales are in the best interests of those
with an interest in the proceeds of sale. There is no right in a party who submits an offer to have the offer, even
if the highest, accepted by either the receiver or the court: Crown Trust v. Rosenberg (1986), 60 O.R. (2d) 87, 39
D.L.R. (4th) 526 (H. C. J.).
Moreover, the fundamental purpose of the sale approval motion is to consider the best interests of the parties
with a direct interest in the proceeds of sale, primarily the creditors. The unsuccessful would be purchaser has no
interest in this issue. Indeed, the involvement of unsuccessful prospective purchasers could seriously distract from
this fundamental purpose by including in the motion other issues with the potential for delay and additional expense.
In making these comments, I recognize that a court conducting a sale approval motion is required to consider the
integrity of the process by which the offers have been obtained and to consider whether there has been unfairness in
the working out of the process: Crown Trust v. Rosenberg, supra; Royal Bank of Canada v. Soundair Corp. (1991), 4
O. R. (3d) 1,83 D. L. R. (4th) 76 (C. A.). The examination of the sale process will in normal circumstances be focused
on the integrity of that process from the perspective of those for whose benefit it has been conducted. The inquiry
into the integrity of the process may incidentally address the fairness of the process to prospective purchasers, but
that in itself does not create a right or interest in a prospective purchaser that is affected by a sale approval order.
[para. 29] In limited circumstances, a prospective purchaser may become entitled to participate in a sale approval
motion. For that to happen, it must be shown that the prospective purchaser acquired a legal right or interest from
the circumstances of a particular sale process and that the nature of the right or interest is such that it could be
adversely affected by the approval order. A commercial interest in not sufficient.
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11 As prospective purchasers, none of the opposing parties have a legal right or interest in the assets arising out of the
circumstances of the sale process. Although I have considered their evidence in assessing the integrity of the sale process,
they are not interested parties merely due to their status of unsuccessful purchasers.
12
Barry Comis and Ben Comis claim standing as interested parties by virtue of being shareholders of Shape.
Richard Brugger and Todd Hicks claim standing as shareholders of Falcon Creek Holdings Inc., a corporation which
is a shareholder in Shape. The extent of their holdings in Shape were not disclosed except to the extent of an admission
by their counsel that they are minority shareholders in Shape. They were not appearing on behalf of Shape, but simply
in their capacity as minority shareholders.
13

Ben Comis also claims status as an interested party by virtue of being a creditor of Shape in the amount of $6,300.00.

14
I am not satisfied that the status of shareholder, in and of itself, or the status of creditor gives one the status
of an interested party. In my opinion, more is required. In this case the assets of Shape and B. C. are secured by three
secured creditors. Vanguard is the first secured creditor. As of May 19, 2009, Vanguard was owed $4,711,865.50 with
daily interest accruing at the rate of $822.26. The Manitoba Development Corporation ('MDC') is the second secured
creditor. The debt owed to MDC as of May 1,2009 was $4,145,541.82 with interest accruing at the daily rate of $868.14.
In addition, MDC had guaranteed repayment of Vanguard's debt. The third debtor is RAB Special Situation (Master)
Fund Ltd. with a debt in the approximate amount of $2,000,000.00.
15 The completion of the agreement between the Receiver and the successful purchaser will result in Vanguard being
paid in full and MDC receiving only partial payment. In addition, MDC will be relieved of any obligation under its
guarantee of the Vanguard debt.
16
The two prospective offers not accepted by the Receiver will result in Vanguard being paid in full, and
MDC receiving an increased partial payment on its debt. The acceptance or the rejection of the Receiver-manager's
recommended sale in favor of one of the unsuccessful purchasers will not affect the position of Ben Comis, Barry Comis,
Todd Hicks or Richard Brugger in their capacity as minority shareholders or Ben Comis in his capacity as an unsecured
creditor.
17
As receiverships often affect numerous parties, I am of the opinion that a party requesting to appear to oppose a
proposed sale by a receiver-manager must minimally show an interest to the extent that any alleged failure of the receivermanager to act in a commercially reasonable manner may affect their interests in a material fashion.
18
I am not satisfied that 884498 Manitoba Lyd., Canrex Biofuels Ltd., Barry Comis, Ben Comis, Todd Hicks or
Richard Brugger have proven they are interested parties to this application.
The Duty of the Receiver

19 S. 94 of The Corporations Act (Manitoba) provides that a receiver or receiver-manager of a corporation appointed
under an instrument shall act honestly and in good faith; and deal with any property of the corporation in his possession
or control in a commercially reasonable manner.
20

On considering a proposed sale of a debtor's property by a receiver-manager, there are four criteria for the court to

consider. (See: Crown Trust Co. v. Rosenberg, supra; Bennett on Receiverships, (2 nd Ed.) (1999) Carswell at p. 251 et seq.)
1) The court should consider whether the receiver has made a sufficient effort to get the best price and has not
acted improvidently.
2) The court should consider the interests of the parties.
3) The court should consider the efficacy and integrity of the process by which offers are obtained.

vVeitlawNext* CANADA Copyright ©Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

3

Shape Foods Inc. (Receiver of), Re, 2009 MBQB 171,2009 CarswellMan 312
2009 MBQB 171, 2WCaiiiveiiMan 312, [2009]lO: No. 240,178 A.C.WSTl3d)l>70T

4) The court should consider whether there has been unfairness in the working out of the process.
21
In Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 4 O.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321 (Ont.
C.A.), the Ontario Court of Appeal outlined two principles for a court to consider in reviewing a sale of property. The
first principle is that a court should place a great deal of confidence in the actions taken and the opinions formed by
the receiver-manager. Unless the contrary is clearly shown, the court should assume that the receiver-manager is acting
properly. The second principle is a court should be reluctant to second-guess, with the benefit of hindsight, the considered
business decisions of the receiver-manager. I will now consider the relevant criteria in this transaction.
Did the Receiver Make a Sufficient Effort to Get the Best Price and Did It Act Providently?

22
In this instance the Receiver-manager was appointed to take control of the assets of Shape in October 2008. The
Receiver-manager advertised the sale of the assets of Shape and B. C, by way of tender with the advertisements being
published in the Brandon Sun, the Winnipeg Free Press and the Globe and Mail on November 26, 2008. Tenders closed
on December 17, 2008 with the highest bid being in the amount of $750,000.00.
23 Following the attempt to sell by tender, a sales and information package was distributed to potential purchasers and
interested parties on April 16, 2009. By March 31, 2009, the Receiver-manager had received five additional proposals
with the highest being $4.5 million.
24 The Receiver-manager advised the interested parties to reconsider their bids and that no bid under $5 million would
be considered. The Receiver-manager maintains that all parties were advised that bids would require either a deposit or
a letter from a financial institution confirming financing.
25
Two bids were received which complied with the conditions as set out by the Receiver-manager. The highest bid
was received from the purchaser and was accepted.
26 The evidence establishes the Receiver-manager put considerable effort into obtaining the best price for the assets
of Shape and B. C.
27 The real issue to he determined is whether the Receiver-manager acted improvidently. I am guided by the comments
of Anderson J. in the decision of Crown Trust Co. v. Rosenberg, supra, at p. 112 [O. R.]:
Its decision was made as a matter of business judgment on the elements then available to it. It is of the very essence
of a receiver's function to make such judgments and in the making of them to act seriously and responsibly so as
to be prepared to stand behind them.
If the court were to reject the recommendation of the Receiver in any but the most exceptional circumstances, it
would materially diminish and weaken the role and function of the Receiver both in the perception of receivers and
in the perception of any others who might have occasion to deal with them. It would lead to the conclusion that the
decision of the Receiver was of little weight and that the real decision was always made on the motion for approval.
28
I repeat that a court should be reluctant to reject the recommendation of the Receiver-manager based upon
information which comes to light after the decision was made. Evidence as to the value of competing bids was placed
before me on this application. This evidence is relevant only to the extent it allows me to evaluate the reasonableness of
the price obtained by the Receiver-manager. (See: Crown Trust Co. v. Rosenberg, supra)
29
Evidence of the value of competing bids was considered by McRae J. in Selkirk, Re (1987), 64 C.B.R. (N.S.) 140
(Ont. S.C.), at 142:
Only in a case where there seems to be some unfairness, in the process of the sale or where there are substantially
higher offers which would tend to show that the sale was improvident will the court withhold approval. It is
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important that the court recognize the commercial exigencies that would flow if prospective purchasers are allowed
to wait until the sale is in court for approval before submitting their final offer. This is something that must be
discouraged.
30 The evidence alleging improvident behavior on behalf of the Receiver-manager comes from two sources. One such
source is the affidavit of Nick Mashin, the President of Canrex Biofuels Ltd, who submitted a proposal of $6.25 million
for the assets of Shape and B.C. In brief, the evidence of Mashin was that although he forwarded the proposal to the
Receiver-manager on March 13, 2009, he was not prepared to provide either a deposit or a letter of commitment for
financing by the date on which the Receiver-manager accepted the purchaser's offer. These allegations do not amount
to evidence of improvident behavior by the Receiver-manager.
31
The other source is the affidavit of Todd Hicks. According to Hicks, 884498 Alberta Ltd. submitted a proposal
in the amount of $6.51 million on April 9, 2009. On April 14,2009, Hicks was advised that a 7% deposit and a letter of
commitment for financing would need to be provided to the Receiver-manager by 1:00 p.m. that day. Hicks forwarded
the letter confirming financing to their Manitoba lawyer but instructed him not to forward it on to the Receiver-manager
until he received further instructions.
32
At 3:04 p.m. on April 14, 2009, the lawyer for 884498Alberta Ltd. emailed the Receiver advising that his client
was aware the confirmation of financing letter must be provided and that the 7% deposit was being raised. This was two
hours after the deadline as advised by the Receiver. On April 15, 2009, the Receiver advised 884498 Alberta Ltd. that
another offer had been accepted.
33
Hicks provides much evidence as to conversations he had with respect to the purchase of the property. However,
Hicks knew of the April 14, 2009 at 1:00 p.m. deadline and did not meet it. There is no evidence of a request for an
extension of time to raise the deposit. The letter of commitment for financing was available but not forwarded until
after the deadline.
34
Business negotiations take many interesting and varied approaches. 884498 Alberta Ltd. decided not to forward
the available letter of commitment for financing which is their right to do. However, as of April 14,2009 at 1:00 p.m., the
Receiver did not have a deposit or a letter of commitment of financing to back up the offer of $6.5 million. The Receivermanager, with the information it had, made his decision. He accepted the purchaser's proposal. I am not persuaded the
Receiver-manager acted improvidently.
The Interests of the Parties

35

No one appeared on behalf of Shape and B. C. on this application.

36
There are three major creditors holding security against the assets the Receiver-manager proposes to sell. The
first secured creditor in priority is Vanguard who as of May 19,2009 was owed $4,711,865.50 with interest continuing
to accrue at the per diem rate of $882.26.
37
The second secured creditor in priority is MDC. As of May 1, 2009, MDC was owed $4,145,541.82 with interest
accruing at the rate of $868.14 daily. In addition to its own loan to Sharpe and B.C., MDC has guaranteed the loan
held by Vanguard.
38 The third secured creditor in priority is RAB Special Situations (Master) Fund Ltd. whose loan is in the approximate
amount of $2,000,000.00. This creditor took no part in these proceedings.
39
Vanguard supports the Receiver-manager's proposal in favor of the purchaser. Vanguard will be paid in full by
the Receiver-manager's proposal.
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40
MDC also supports the Receiver-manager's proposal. With the closing of the transaction with the purchaser,
Vanguard will be paid off and MDC will be released of any liability under their guarantee. It is anticipated that there
will also be some monies available to reduce the amount of indebtedness on the MDC loan. RAB will get nothing.
41
MDC does not support the position of 884498 Manitoba Ltd. Although 884498 Manitoba Ltd.'s bid exceeds the
purchaser's offer by $1.5 million, the bid is subject to the completion of a due diligence review. It is not a guaranteed
transaction. MDC supports the Receiver-manager's proposal as it is to close imminently.
42 Neither scenario will result in MDC being paid in full. RAB will not receive any payment on account of their debt
no matter which proposal is accepted.
43

It is in the interests of the interested parties that approval to the Receiver-manager's proposal be given.

Consideration of the Efficacy and Integrity of the Process
44 It is important that the potential purchasers in a receivership situation have confidence that if they act in good faith,
undertake bona fide negotiations with a receiver-manager and enter into an agreement for purchase of the assets that a
court will not lightly interfere with the negotiated agreement. Potential purchasers must have some degree of confidence
in the efficacy and integrity of the process. The comments of Saunders J. in Re: Selkirk, supra, at p. 246 [C. B. R.] are
of assistance:
In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important consideration is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.
In that connection I adopt the principles stated by Macdonald J. A. of the Nova Scotia Supreme Court (Appeal
Division) in Cameron v. Bank ofN. S. (1981), 38 C. B. R. (N. S.) 1, 45 N. S. R. (2d) 303, 86 A. P. R. 303 (C. A.),
where he said at p. 11:
In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the circumstances at the time existing it should not be
set aside simply because a later and higher bid is made. To do so would literally create chaos in the commercial
world and receivers and purchasers would never be sure they had a binding agreement. On the contrary, they
would know that other bids could be received and considered up until the application for court approval is
heard — this would be an intolerable situation.
45 Hicks and Mashin attack the process used by the Receiver-manager in their affidavits. They claim they were unable
to obtain information in a timely manner and their bids were made subject to conditions that the ultimate purchaser
did not have to comply with, notably the provision of a deposit. I do know that the purchaser did ultimately provide
a deposit but I do not know when and under what circumstances. Although their allegations raise some concern, I am
unable to adjudicate if the procedures required of Mashin or Hicks were substantially different than the procedure for
the purchaser based solely on the affidavit evidence before the court.
46 It is true that there were strict timelines under which parties were expected to comply with conditions of the receiver's
process, but that does not affect the integrity of the process.
47
As far as efficacy of the process, the Receiver-manager began with a tendering process which resulted in an offer
of $750,000.00 and was able to negotiate a proposal from the purchaser in the amount of $5,100,000.00. The efforts
of the receiver-manager obtained positive results for the debtor and creditors. As was stated earlier in the Skyepharma
decision, supra, the integrity of the process should be analyzed from the perspective of those for whose benefit it has
been conducted. In that regard, the proposal accepted by the Receiver-manager was considerably higher that the initial
tenders at the beginning of the process.
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Consideration of Unfairness in the Process

48 The Receiver-manager undertook to sell the assets with a tendering process which was unsuccessful. The Receiver
moved on to a second bidding process which once again was unsuccessful. Finally the Receiver followed up with who
he considered to be serious buyers and accepted a proposal from the purchaser. All parties were provided with notice of
what constituted an acceptable tender by the Receiver and all potential bidders were aware of the time guidelines. The
only unfairness alleged is that the conditions of a tender were not the same for all parties. As I have already said I am
unable on the evidence before me to conclude whether this allegation has been made out or not. However, other that
that one allegation, the process undertaken was a fair process to all concerned.
Decision

49
The court should accept the recommendation of the Receiver except in circumstances where the necessity of
rejection of the Receiver-manager's recommendation is clear (See Crown Trust and Rosenberg, supra.).
50 Receiver-manager has made a considered effort to obtain the best price and has not acted improvidently. In light
of the position of MDC, I have no hesitation in finding that the approval of the proposed sale to the purchaser would
be in the best interests of the interested parties.
51
I am unsure if there has been any unfairness in the working of the process with respect to the conditions imposed
on the final purchase bids on the property. The evidence is somewhat contradictory and I am unable to resolve the
credibility issues on the basis of affidavits alone. However, a decision was required as of the date of the hearing or the
sale agreement with the purchaser would have been breached.
52
Due consideration must be given to preserving the efficacy and integrity of the sale process undertaken by the
Receiver-manager.
53 After consideration of all the criteria set out in the case law, I have concluded the proposed sale should be approved
as requested by the Receiver-manager. To not do so would put any potential sale of the assets at jeopardy and place the
parties back into a situation of uncertainty.
54

The vesting orders as requested by the Receiver will be granted.

55 Because I was unable to resolve the issue of unfairness with any degree of certainty, I am not prepared to grant the
declaratory relief as requested by the Receiver and that portion of the application is dismissed.
Application granted.
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Blair J.A.:
1
Regal Pacific (Holdings) Limited is the 100% shareholder of Regal Constellation Hotel Limited, the company that
operated the Regal Constellation Hotel near Pearson Airport in Toronto. The hotel is bankrupt and in receivership.1
2
Deloitte & Touche Inc., the receiver, has agreed to sell the assets of the hotel to 2031903 Ontario Inc. (”203”). The sale
was approved, and a vesting order issued, by Sachs J. on December 19, 2003. Following a hearing on January 15, 2004,
Farley J. approved the payment of $23,500,000 from the sale proceeds to the hotel’s secured creditor, HSBC Bank of Canada
(’’HSBC”), and as well approved the conduct of the receiver in the receivership and passed its accounts.
3
This appeal involves an attempt by Regal Pacific, in its capacity as shareholder of the bankrupt hotel, to set aside the
orders of Sachs J. and Farley J., and thus to set aside the sale transaction between the receiver and 203. It is based upon the
argument that the receiver failed to disclose to Regal Pacific and to Sachs J. the name of one of the members of the
consortium lying behind the purchaser, 203, and that this failure to disclose tainted the fairness and integrity of the
receivership process to such an extent that it must be set aside. Farley J. was made aware of the information. However, his
failure to grant an adjournment of the hearing respecting approval of the receiver’s conduct in the face of Regal Pacific’s
fresh discovery of the information, and his conclusion that the information was irrelevant to the receiver’s duties with respect
to the sale process, are said to constitute reversible error.
4

In a separate motion 203 also seeks to quash the appeal on the ground it is moot.

5

For the reasons that follow, I would quash the appeal from the vesting order and I would otherwise dismiss the appeals.

Facts

6
The hotel has been in financial difficulties for some time. It is old and in need of repair and renovation. Because the
premises no longer comply with the requisite fire code regulations, and because liability insurance is difficult to obtain, they
have been closed for some time. In addition, the hotel has suffered from the decrease in air passenger traffic following the
events of September 11, 2001, and the aftermath of the SARS outbreak in Toronto in early 2003. It is thus an asset of
declining value.
7
At the time of the appointment of the receiver, the hotel was in default in its payments to HSBC, which was owed
$33,850,000. In fact, HSBC had made demand for repayment in November 2001 and as a result Regal Pacific and the hotel
had commenced searching for a purchaser. They retained Colliers International Hotels (’’Colliers”) to market the hotel.
8
Several bids were received, and in the fall of 2002 a share-purchase transaction was entered into between Regal Pacific
and a company controlled by the Orenstein Group. The purchase price was $45 million and included the purchase of Regal
Pacific’s shares in the hotel together with other assets. The transaction was not completed, however, and Regal Pacific and
the Orenstein Group are presently in litigation as a result. The existence of this litigation is not without significance in these
proceedings.
9
When the foregoing transaction failed to close, in June 2003, the bank commenced its application for the appointment of
a receiver. On July 4, 2003, Cumming J. granted the receivership order [Regal Constellation Hotel Ltd., Re (July 4, 2003),
Cumming J. (Ont. S.C.J.)].
10
The receiver and Colliers continued the efforts to market the hotel. The receiver’s supplemental report indicates that
“an investment profile of the hotel was distributed to more than five hundred potential investors, a Confidential Information
Memorandum was distributed to eighty potential purchasers, tours of the Hotel were conducted for twenty-three parties, and
a Standard Offer to Purchase Form was provided to 42 purchasers”. As of August 28, 2003, the deadline for the submission
of binding offers, 13 offers had been received. After reviewing these offers with HSBC, the receiver accepted an offer from
203 to purchase the assets of the hotel for $25 million, subject to court approval (the “First 203 Offer”).
11
A summary of the thirteen bids setting out their proposed purchase prices, the deposits made with them, and their
conditions, is set out in Appendix 1 of the receiver’s supplemental report. Five of the bids were not accompanied by a
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deposit, as required by the terms of the sale process approved by the court. The receiver went back to each of the bidders who
had not provided a deposit and gave them a few more days to submit the deposit. None of them did so.
12
The First 203 Offer was for the fourth highest purchase price. It was accompanied by a $1 million deposit, as required,
and it was unconditional. The second and third highest bids were not accompanied by the requisite deposit. The highest bid,
by Hospitality Investors Group LLC (”HIG”) was for $31 million. While the HIG bid was accompanied by a $1 million
non-certified deposit cheque, however, the receiver was advised that the deposit cheque submitted could not be honoured if
presented for payment, and the offer was withdrawn by HIG.
13
HIG is a company controlled by the Orenstein Group. The withdrawal of its $31 million offer is the subject of some
controversy in the proceedings, and I shall return to that turn of events in a moment.
14
Of the remaining bids, one was rejected as inordinately low. Three of the remaining six were for the same $25 million
purchase price as that offered by 203. They were rejected because they were subject to conditions and the First 203 Offer was
not. The rest were rejected because their proposed purchase price was lower.
15
On September 9, 2003, Cameron J. approved the sale to 203. At this hearing Regal Pacific expressed a concern that
203 might be connected to the Orenstein Group. Counsel for Regal Pacific states that Cameron J. was advised by counsel for
the receiver that there was no such connection. It is not clear on the record whether this statement was accurate in fact, but
there is no suggestion that counsel for the receiver was at that time aware of any Orenstein Group connection to 203. Mr.
Orenstein’s personal involvement did not seem to come until sometime later in October, following the failure of the First 203
Offer to close,
16
At the receiver’s request Cameron J, also granted an order sealing the receiver’s supplemental report respecting the
sale process in order to protect the confidential information regarding the pricing and terms of the other bids outlined above,
in case the First 203 Offer did not close and it proved necessary for the receiver to renegotiate with the other offerors. This
meant that Regal Pacific was not privy to the information contained in it.
17
The First 203 Offer did not close, as scheduled, on October 10. This led to proceedings by the receiver to terminate the
agreement and for the return of the $2 million in deposit funds that had been submitted by 203. These proceedings were
settled, with the commercial list assistance of Farley J. But the settled transaction did not close either. As a result of the
minutes of settlement, the First 203 Offer was terminated and 203 forfeited a $2.5 million deposit plus $500,000 in carrying
costs.
18
The receiver renewed its efforts to find a purchaser for the hotel. In what was intended to be a second round of
bidding, it instructed Colliers to continue its search. Between Colliers and the receiver all thirteen of the original bidders
referred to above, including 203, were canvassed again in an effort to generate new offers. Except for a second proposal from
203 (’’the Second 203 Offer”), none was forthcoming.
19
The Second 203 Offer was for $24 million. It was again unconditional and this time was buttressed by a $20 million
credit facility provided by the intervenor, Aareal Bank A.G. It was also accompanied by a certified and non-refundable
deposit cheque for $2 million. The receiver was concerned that the market for the hotel was in a state of steady decline and
that the creditors’ positions would only worsen if a sale could not be completed expeditiously. With a purchase price of $24
million, HSBC would be suffering a shortfall on its secured debt of approximately $9 million; in addition there are unsecured
creditors of the hotel with claims exceeding $2 million. As the receiver had not been able to generate any other new offers at
a price comparable to the $24 million, and Colliers had not been able to identify any new purchasers, the receiver accepted
the Second 203 Offer and entered into a new agreement with 203 on December 9, 2003, with a projected closing date of
January 5, 2004. Given the $3 million in deposits that 203 had previously forfeited, the receiver views the purchase price as
being the equivalent of $27 million.
20
On December 19, 2003, Sachs J. approved the sale of the hotel to 203. She also granted a vesting order pursuant to
which title to the hotel would be conveyed to 203 on closing. The transaction closed on January 6, 2004. 203 paid the
receiver $24 million and registered the vesting order on title. Aareal Bank’s $20 million advance is secured on title based on
that vesting order. The hotel’s indebtedness to HSBC Bank of Canada has been paid down by $20.5 million from the sale
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proceeds.
21
A few days later Regal Pacific learned from an article in the Toronto Star newspaper that the hotel had been sold “to
the Orenstein Group”. A motion was pending before Farley J. on January 15,2004, for approval of the receiver’s conduct and
related relief. Regal sought an adjournment of that motion on the basis of the prior non-disclosure of the Orenstein Group’s
involvement in the 203 offers. When the adjournment request was taken under advisement, Regal Pacific opposed approval
of the receiver’s conduct on the basis that the failure to advise it and Sachs J. of the Orenstein Group’s involvement tainted
the fairness and integrity of the process. Farley J. refused the adjournment request, and approved the receiver’s conduct and
accounts, He concluded that the identity of the principals behind the purchaser was not material. In this regard he said:
While Mr. Rueter alludes to “the sales process was manipulated”, I do not see that anything that the Receiver did was in
aid of, or assisted such (as alleged). The identity of who the principals were was not in issue so long as a deal could be
closed without a vendor take back mortgage.

It seems to me that the Receiver acted properly and within the mandate given it from time to time by the court, It
fulfilled its prime purpose of obtaining as high a value [as] it could for the hotel after an approved marketing campaign.
Vis-a-vis the Receiver and that duty, it does not appear to me that the identity of the principals, but more importantly
that there was an overlap regarding the aborted purchaser from Holdings prior to the receivership, HIG and 203, is of
any moment.

Standard of Review

22
The orders appealed from are discretionary in nature. An appeal court will only interfere with such an order where the
judge has erred in law, seriously misapprehended the evidence, or exercised his or her discretion based upon irrelevant or
erroneous considerations or failed to give any or sufficient weight to relevant considerations.
23
Underlying these considerations are the principles the courts apply when reviewing a sale by a court-appointed
receiver. They exercise considerable caution when doing so, and will interfere only in special circumstances - particularly
when the receiver has been dealing with an unusual or difficult asset. Although the courts will carefully scrutinize the
procedure followed by a receiver, they rely upon the expertise of their appointed receivers, and are reluctant to second-guess
the considered business decisions made by the receiver in arriving at its recommendations. The court will assume that the
receiver is acting properly unless the contrary is clearly shown. See Royal Bank v. Soundair Corp. (1991), 4 O.R. (3d) 1 (Ont.
C.A.).
24
In Soundair, at p. 6, Galligan J.A. outlined the duties of a court when deciding whether a receiver who has sold a
property has acted properly. Those duties, in no order of priority, are to consider and determine:
(a) whether the receiver has made a sufficient effort to get the best price and has not acted improvidently;
(b) the interests of the parties;
(c) the efficacy and integrity of the process by which offers are obtained; and
(d) whether there has been unfairness in the working our of the process.

25
In Soundair as well, McKinlay J.A. emphasized the importance of protecting the integrity of the procedures followed
by a court-appointed receiver “in the interests of both commercial morality and the future confidence of business persons in
their dealings with receivers”.
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26
A court-appointed receiver is an officer of the court. It has a fiduciary duty to act honestly and fairly on behalf of all
claimants with an interest in the debtor’s property, including the debtor (and, where the debtor is a corporation, its
shareholders). It must make candid and full disclosure to the court of all material facts respecting pending applications,
whether favourable or unfavourable. See Toronto Dominion Bank v. Usarco Ltd. (2001), 196 D.L.R. (4th) 448 (Ont. C.A.),
per Austin J. A. at paras. 28-31, and the authorities referred to by him, for a more elaborate outline of these principles. It has
been said with respect to a court-appointed receiver’s standard of care that the receiver “must act with meticulous correctness,
but not to a standard of perfection”: Bennett on Receiverships, 2nd ed. (Toronto: Carswell, 1999) at p. 181, cited in Toronto
Dominion Bank v. Usarco Ltd., supra, at p. 459.
27
The foregoing principles must be kept in mind when considering the exercise of discretion by the motions judges in the
context of these proceedings.
Analysis
The Vesting Order and the Motion to Quash

28
Aareal Bank A.G. and 203 sought to quash the appeal on the basis that it is moot. They argue that once the vesting
order granted by Sachs J. was registered on title - no stay having been obtained - its effect was spent, the court’s power to set
it aside is extinguished, and no appeal can lie from it. Because all the parties were prepared to argue the appeal, we heard the
submissions on the motion to quash during the argument of the appeal on the merits.
29

In my opinion the appeal from the vesting order should be quashed because the appeal is moot.

30
Sachs J.’s order of December 19, 2003 granted a vesting order directing the land registrar at Toronto, in the land titles
system, to record 203 as the owner of the hotel. The order was subject to two conditions, namely, that 203 pay the purchase
price and comply with all of its obligations on closing of the transaction and that the vesting order be delivered to 203. These
conditions were complied with on January 6, 2004, and the vesting order was registered on title on that date. Aareal Bank
registered its $20 million mortgage against the title to the hotel property following registration of the vesting order.
31
In Ontario, the power to grant a vesting order is conferred by the Courts of Justice Act, R.S.O. 1990, c. C.43, s. 100,
which provides as follows:
A court may by order vest in any person an interest in real or personal property that the court has authority to order be
disposed of, encumbered or conveyed.

32
The vesting order itself is a creature of statute, although it has its origins in equitable concepts regarding the
enforcement of remedies granted by the Court of Chancery, Vesting orders were discussed by this court in Chippewas of
Sarnia Band v. Canada (Attorney General) (2000), 195 D.L.R. (4th) 135 (Ont. C.A.), at 227, where it was observed that:
Vesting orders are equitable in origin and discretionary in nature. The Court of Chancery made in personam orders,
directing parties to deal with property in accordance with the judgment of the court. Judgments of the Court of Chancery
were enforced on proceedings for contempt, followed by imprisonment or sequestration. The statutory power to make a
vesting order supplemented the contempt power by allowing the Court to effect the change of title directly, see McGhee,
Snell’s Equity 30th ed., (London: Sweet and Maxwell, 2000) at 41-42 [emphasis added].

33
A vesting order, then, has a dual character. It is on the one hand a court order (’’allowing the court to effect the change
of title directly”), and on the other hand a conveyance of title (vesting “an interest in real or personal property” in the party
entitled thereto under the order). This duality has important ramifications for an appeal of the original court decision granting
the vesting order because, in my view, once the vesting order has been registered on title its attributes as a conveyance prevail
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and its attributes as an order are spent; the change of title has been effected. Any appeal from it is therefore moot.
34

I reach this conclusion for the following reasons.

35
In its capacity as an order, a vesting order is in the ordinary course subject to appeal. In Ontario, however, the filing of
a notice of appeal does not automatically stay the order and, in the absence of such a stay, it remains effective and may be
registered on title under the land titles system - indeed, the land registrar is required to register it on a proper application to do
so: see the Land Titles Act, R.S.O. 1990, c. L.5, ss.25 and 69. In this respect, an application for registration based on a
judgment or court order need only be supported by an affidavit of a solicitor deposing that the judgment or order is still in full
force and effect and has not been stayed; there is no requirement - as there is in some other jurisdictions2 - to show that no
appeal is pending and that all appeal rights have terminated: see Ontario Land Titles Regulations, O. Reg 26/99, s. 4.
36
Appeal rights may be protected by obtaining a stay, which precludes registration of the vesting order on title pending
the disposition of the appeal. Do those appeal rights remain alive, however, where no stay has been obtained and the order
has been registered?
37
In answering that question I start with the provisions of ss. 69 and 78 of the Land Titles Act, which deal, respectively,
with vesting orders (specifically) and the effect of registration (generally). They state in part, as follows:
69(1) Where by order of a court of competent jurisdiction ... registered land or any interest therein is stated by the order
...to vest, be vested or become vested in, or belong to ... any person other than the registered owner of the land, the
registered owner shall be deemed for the purposes of this Act to remain the owner thereof,
(a) until an application to be registered as owner is made by or on behalf of the ... other person in or to whom the
land is stated to be vested or to belong; or
(b) until the land is transferred to the ... person by the registered owner, as the case may be, in accordance with the
order or Act.
78 (4) When registered, an instrument shall be deemed to be embodied in the register and to be effective according to its
nature and intent, and to create, transfer, charge or discharge, as the case requires, the land or estate or interest therein
mentioned in the register [italics added].

38
Upon registration, then, a vesting order is deemed “to be embodied in the register and to be effective according to its
nature and intent”, Here the nature and effect of Sachs J.’s vesting order is to transfer absolute title in the hotel to 203, free
and clear of encumbrances.3 When it is “embodied in the register” it becomes a creature of the land titles system and subject
to the dictates of that regime.
39
Once a vesting order that has not been stayed is registered on title, therefore, it is effective as a registered instrument
and its characteristics as an order are, in my view, overtaken by its characteristics as a registered conveyance on title. In a
way somewhat analogous to the merger of an agreement of purchase and sale into the deed on the closing of a real estate
transaction, the character of a vesting order as an “order” is merged into the instrument of conveyance it becomes on
registration. It cannot be attacked except by means that apply to any other instrument transferring absolute title and registered
under the land titles system. Those means no longer include an attempt to impeach the vesting order by way of appeal from
the order granting it because, as an order, its effect is spent. Any such appeal would accordingly be moot.
40
This interpretation of the effect of registration of a vesting order is consistent with the purpose of the land titles regime
and the philosophy lying behind it. It ensures that disputes respecting the registered title are resolved under the rubric of that
regime and within the scheme provided by the Land Titles Act. This promotes confidence in the system and enhances the
certainty required in commercial and real estate transactions that must be able to rely upon the integrity of the register.
41

Donald H.L. Lamont described the purposes of the land titles system very succinctly in his text, Lamont on Real Estate
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Conveyancing, 2nd ed. looseleaf (Toronto: Carswell, 1991) vol. 1 at 1-10, as follows:
The basis of the system is that the Act authoritatively establishes title by declaring, under a guarantee of indemnity, that
a certain parcel of land is vested in a named person, subject to some special circumstances. Early defects are cured when
the land is brought under the land titles system, and thenceforth investigation of the prior history of the title is not
necessary.
No transfer is effective until recorded; once recorded, however, the title cannot, apart from fraud, be upset [italics
added].

42
Epstein J. elaborated further on the origins, purpose and philosophy behind the regime in Durrani v. Augier (2000), 50
O.R. (3d) 353 (Ont. S.C.J.). At paras. 40 - 42 she observed:
[40] The land titles system was established in Ontario in 1885, and was modeled on the English Land Transfer Act of
1875. It is currently known as the Land Titles Act, R.S.O. 1990, c. L.5. Most Canadian provinces have similar
legislation.
[41] The essential purpose of land titles legislation is to provide the public with the security of title and facility of
transfer: Di Castri, Registration of Title to Land, vol, 2 looseleaf (Toronto: Carswell, 1987) at p. 17-32. The notion of
title registration establishes title by setting up a register and guaranteeing that a person named as the owner has perfect
title, subject only to registered encumbrances and enumerated statutory exceptions.
[42] The philosophy of land titles system embodies three principles, namely, the mirror principle, where the register is a
perfect mirror of the state of title; the curtain principle, which holds that a purchaser need not investigate the history of
past dealings with the land, or search behind the title as depicted on the register; and the insurance principle, where the
state guarantees the accuracy of the register and compensates any person who suffers loss as the result of an inaccuracy.
These principles form the doctrine of indefeasibility of title and is the essence of the land titles system: Marcia Neave,
’Indefeasibility of Title in the Canadian Context” (1976), 26 U.T.L.J. 173 at p. 174.

43
Certainty of title and the ability of a bona fide purchaser for valuable consideration to rely upon the title as registered,
without going behind it to examine the conveyance, are, therefore, the hallmarks of the land titles system. The
transmogrification of a vesting order into a conveyance upon registration is consistent with these hallmarks. It does not mean
that such an order, once registered on title, is absolutely immune from attack. It simply means that any such attack must be
made within the parameters of the Land Titles Act.
44
That legislation does present a scheme of remedies in circumstances where there has been a wrongful entry on the
registry by reason of fraud or of misdescription or because of other errors of certification of title or entry on the registry. The
remedies take the form of damages or compensation from the assurance ftmd established under the Act or, in some instances,
rectification of the register by the Director of Titles and/or the court: see, for example, s. 57 (Claims against the Fund), Part
IX (Fraud) and Part X (Rectification). In this scheme, good faith purchasers or mortgagees who have taken an interest in the
land for valuable consideration and in reliance on the register, are protected,4 in keeping with the motivating principles
underlying the land titles system. It has been held that there is no jurisdiction to rectify the register if to do so would interfere
with the registered interest of a bona fide purchaser for value in the interest as registered: see R.A. & J. Family Investment
Corp. v. Orzech (1999), 44 O.R. (3d) 385 (Ont. C.A.); and Durrani v. Augier, supra, at paras. 49, 75 and 76.
45
Vesting orders properly registered on title, then - like other conveyances - are not immune from attack. However, any
such attack is limited to the remedies provided under the Land Titles Act and no longer may lie by way of appeal from the
original decision granting the vesting order. Title has effectively been changed and innocent third parties are entitled to rely
upon that change. The effect of the vesting order qua order has been spent.
46

Johnstone J., of the Alberta Court of Queens Bench, came to a similar conclusion -although not based upon the same
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reasoning - in Royal Trust Corp. of Canada v. Karenmax Investments Inc. (1998), 71 Alta. L.R. (3d) 307 (Alta. Q.B. [In
Chambers]). She refused to interfere with a vesting order granted by the master in the context of a receivership sale, stating
(at para. 22, as amended):
Accordingly, because the Order of Master Funduk has been entered, and no stay of execution was sought nor granted,
the Order acts as a transfer of title, which having been registered at the Land Titles Office, extinguishes my ability to set
aside the Order, absent any err [sic] in fact or law by the learned Master.....

47
In a brief three-paragraph endorsement this court granted an unopposed motion to quash an appeal from an order
approving a sale by a receiver in National Life Assurance Co. of Canada v. Brucefield Manor Ltd., [1999] O.J. No. 1175
(Ont. C.A.). While a vesting order was involved, it does not appear to have been the subject of the appeal. The appeal was
quashed. The sale order had been made in May 1996, a motion to stay the order pending appeal had been dismissed in
August, and the sale had closed and a vesting order had been granted in November of that year. The proceeds of sale had
been distributed. “Against this background”, Catzman J.A. noted, “we agree with [the] submission that the order under appeal
is spent”.
48
This decision was based on the global situation before the court, not on the narrower premise that the vesting order had
been registered and the appeal was therefore moot. I am satisfied, based on the foregoing analysis, however, that the narrower
premise is sound.
49
I do not mean to suggest by this analysis that a litigant’s legitimate rights of appeal from a vesting order should be
prejudiced simply because the successful party is able to run to the land titles office and register faster than the losing party
can run to the appeal court, file a notice of appeal and a stay motion and obtain a stay. These matters ought not to be
determined on the basis that “the race is to the swiftest”. However, there is no automatic stay of such an order in this
province, and a losing party might be well advised to seek a stay pending appeal from the judge granting the order, or at least
seek terms that would enable a speedy but proper appeal and motion for a stay to be launched. Whether the provisions of s.
57 of the Land Titles Act (Remedy of person wrongfully deprived of land), or the rules of professional conduct, would
provide a remedy in situations where a successful party registers a vesting order immediately and in the face of knowledge
that the unsuccessful party is launching an appeal and seeking a timely stay, is something that will require consideration
should the occasion arise. It may be that the appropriate authorities should consider whether the Act should be amended to
bring its provisions in line with those contained in the Alberta legislation, and referred to in footnote 2 above.
50
The foregoing concerns do not change the legal analysis of the effect of registration of a vesting order outlined above,
however, and I conclude that the appeal from the vesting order is moot.
The Appeals on the Merits

51
Even if I am in error respecting the mootness of the appeal from the vesting order, the appeal from it and from the
approval orders must be dismissed on their merits. On behalf of Regal Pacific, Mr. Rueter highlights the facts concerning the
Orenstein Group’s involvement in the failed $45 million share purchase transaction, which was followed by the receivership,
the sudden withdrawal by HIG (also an Orenstein company) of its $31 million bid on September 2, 2003 - just the day before
the First 203 Offer for $25 million was submitted - and the involvement of the Orenstein Group in that First (and subsequent)
203 Offer. He forcefully argues that the Orenstein participation in the 203 Offers should have been disclosed to Regal Pacific
and to Sachs J., and submits that had that disclosure been made Sachs J. may have declined to approve the Second 203 Offer.
The non-disclosure tainted the receivership sale process to the extent that its fairness and integrity have been jeopardized, he
concludes, and accordingly the sale must be set aside.
52
On behalf of the receiver, Mr. Casey acknowledges that the Orenstein involvement was not disclosed, even after the
receiver became aware of it (which, he submits, was not until the time of the Second 203 Offer). He concedes that “it would
have been nice” if the receiver had disclosed the information, but submits it was under no legal obligation to do so as, in its
view, the information was not material to the sale process. The sale process was carried out in good faith in accordance with
the duties and obligations of the receiver, and both of the 203 Offers represented the best offers available at the time of their
We-.tl awNext. Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved
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acceptance - and, in the case of the Second 203 Offer, the only offer available. The transaction is in the best interests of all
concerned, he contends. The orders should not be set aside.
53
203 and the intervenor, Aareal Bank A.G., support the receiver’s position. On behalf of 203 Mr. Gilbert argues in
addition that 203 is a bona fide purchaser of the hotel for value, that it has paid its deposit and purchase price and registered
its interest through the vesting order on title, and that $20 million has been advanced by Aareal Bank A.G. on the strength of
the registered vesting order. The transaction cannot be overturned because once the vesting order has been registered it is
spent and any appeal from the order is therefore moot. Mr. Dube advanced a similar argument on behalf of Aareal Bank A.G.
54

I do not accept the argument advanced by the appellant.

55
In my view, the fact that the Orenstein Group is involved in the 203 bid is not material to the sale process conducted
by the receiver. I agree with the conclusions of Farley J., recited above, in that regard.
56
Whatever may be the rights and obligations between Regal Pacific and the Orenstein Group with respect to the $45
million share purchase transaction, as determined in the pending litigation between them, the facts relating to that transaction
are of little more than historical interest in the context of the receivership sale. The hotel was not bankrupt and in
receivership, or closed, at that time, For the various reasons outlined earlier, the hotel is an asset progressively declining in
value, and it is not surprising that the business may have attracted a higher offer in mid-2002 than it did in mid-2003.
Moreover, the $45 million transaction involved the purchase of the shares of Regal Pacific rather than the assets of the hotel
and, as well, the acquisition of certain other assets. None of the thirteen bids elicited by the receiver remotely approached a
purchase price of $45 million. Apart from its indication that the Orenstein Group has an interest in acquiring the hotel, I do
not see the significance of this earlier transaction to the sale process conducted by the receiver.
57
I turn, then, to the $31 million HIG bid. It, too, confirms an interest by the Orenstein Group in the Hotel. Mr. Rueter
argues that the withdrawal of that bid the day before the First 203 Offer was presented at the lower $25 million price is
suspicious, and that the court should have been apprised of what exchange of information occurred between the receiver, HIG
and 203 that resulted in the HIG bid being withdrawn and the lower 203 offer going forward as the offer recommended by the
receiver. In my view, however, this argument does not assist Regal Pacific.
58
First, there is not a scintilla of evidence to suggest that the receiver participated in any such discussions. Secondly,
when the receiver inquired whether the deposit cheque that had been submitted with the HIG offer - and which had not been
certified, as required by the court-approved bidding process - could be cashed, the receiver was told the cheque would not be
honoured if presented for payment. The receiver would have been derelict in its duties if it had accepted the HIG bid in those
circumstances. Finally, in the absence of some provision in an offer or the terms of the bidding process to the contrary which was not the case here - a potential purchaser is entitled to withdraw its offer at any time prior to acceptance for any
reason, including the belief that the purchaser may be able to obtain the property at a better price by another means. Mr.
Rueter conceded that the receiver was not obliged to accept the HIG offer and that he was not asserting a kind of
improvident-sale claim for damages based upon the difference in price between the HIG offer and the 203 bid.
59
The stark reality is that after nearly two years of marketing efforts by Colliers, and latterly by Colliers and the receiver,
there were no other offers available to the receiver that were superior to the unconditional $25 million First 203 Offer at the
time of its acceptance by the receiver and approval by the court. After the failure of the First 203 Offer to close, and in spite
of renewed efforts by both Colliers and the receiver, there were no other offers available apart from the $24 million Second
203 Offer, which was accepted by the receiver and approved by Sachs J.
60
A persuasive measure of the realistic nature of the 203 offers is the fact that they are supported by HSBC, which stands
to incur a shortfall on its security of $9 million. In addition, there are outstanding unsecured creditors with over $2 million in
claims. No one except Regal Pacific has opposed the sale.
61
There is simply nothing on the record to suggest that the hotel assets are likely to fetch a price that will come anywhere
close to providing any recovery for Regal Pacific in its capacity as shareholder of the hotel. Regal Pacific, therefore, has
little, if anything, to gain from re-opening the sale process. Apart from a liability to make some interest payments as part of
an earlier agreement in the proceedings, Regal Pacific is not liable under any guarantees for the indebtedness of the hotel. It
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therefore has little, if anything to lose from opposing the sale, as well. This lends some credence to the respondents’
argument that Regal Pacific’s opposition to the sale, and this appeal, are driven by tactical motives extraneous to these
proceedings and relating to the separate litigation between it and the Orenstein Group concerning the aborted $45 million
share purchase transaction,
62
In the circumstances of this case, then, and given the principles courts must apply when reviewing a sale by a
court-appointed receiver, as outlined above, I can find no error on the part of Sachs J. or Farley J. in the exercise of their
discretion when granting the orders under appeal.
63

I would dismiss the appeals for the foregoing reasons.

Disposition
The Appeals

64
For all of the foregoing reasons, the appeal from the vesting order granted by Sachs J. is quashed, and the appeals from
the orders of Sachs J. dated December 19, 2003 approving the sale, and the order of Farley J. dated January 14, 2004, are
dismissed.
Costs

65
The respondents and the intervenor are entitled to their costs of the appeal, including the motion to quash, which was
included in the argument of the appeal.
66
The receiver and 203 requested that costs be fixed on a substantial indemnity basis - the receiver on the ground that the
allegations raised impugned its integrity in the conduct of the receivership, and 203 on the ground that the appeal was futile
and brought solely for tactical purposes in an attempt to extract a settlement and at great expense to 203 in terms of
uncertainty and carrying costs, 1 would not accede to these requests. Without in any way questioning the integrity of the
receiver in the conduct of the receivership, it seems to me that some of the problems could have been avoided had the
receiver revealed the involvement of the Orenstein Group in the 203 transactions when it first learned that was the case.
While I understand 203’s frustration at the delay in finalizing the results of the transaction, it cannot be said that the appeal
was frivolous and there is nothing in the circumstances to justify an award of costs on the higher scale: see Foulis v.
Robinson (1978), 21 O.R. (2d) 769 (Ont. C.A.). I would therefore award costs on a partial indemnity scale.
67
Counsel provided us with bills of costs. Regal Constellation sought $57,123.25 on a partial indemnity basis if
successful. The receiver asks for $61,919.00 and Aareal Bank requests $12,224.75, These amounts are inclusive of fees,
disbursements and GST and seem somewhat high to me. The draft bill submitted by 203 appears to me to be exceedingly
high, given the amounts sought by other parties who carried a similar burden, and notwithstanding the importance of the case
for 203. 203 asks us to fix its costs in the amount of $137,444.68. Such an award is not justified and would simply not be fair
and reasonable in the circumstances, in my view, given the nature and length of the appeal and the issues involved: see
Boucher v. Public Accountants Council (Ontario), [2004] O.J. No. 2634 (Ont. C.A.).
68

Costs are awarded, on a partial indemnity basis, as follows:
a) To the receiver, in that amount of $40,000;
b) To 203, in the amount of $40,000; and,
c) To Aareal Bank, in the amount of $12,225.

69

These amounts are inclusive of fees, disbursements and GST.
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Luskin J.A.:
I agree.
Feldman J.A.:
I agree.
Appeal dismissed.
Footnotes
1

I shall refer to Regal Constellation Hotel Limited as “the Hotel” throughout these reasons.

2

See, for example, the Alberta Land Titles Act R.S.A. 2000, c. L-4, s. 191, which precludes registration of a judgment or order in the
absence of consent, an undertaking not to appeal, or proof that all appeal rights have expired.

3

Except certain encumbrances that must remain on title by virtue of the Land Titles Act.

4

For instance, where an instrument would have been absolutely void if unregistered and rectification is ordered, a person suffering
by the rectification is entitled to compensation as provided: s. 57(13). Persons fraudulently procuring an entry on the registry may
be convicted of an offence under the Act, and where an innocent purchaser has acquired a charge or interest in the lands while the
wrongful entry was subsisting on the lands the land registrar may revest the lands in the rightful owner but subject to the interests
so acquired: ss 155-157.

End of Document
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1276761 Ontario Ltd., carrying on business as GRM Contracting
(Plaintiff / Appellant) and 2748355 Canada Inc. and Cameo
Developments Inc., Camille's Restaurant Systems Inc., Michael
Statham and Ashbran Enterprises Ltd. (Defendants / Respondents)
Durno, Wilson, Aston JJ.
Heard: March 8,2006
Judgment: May 26, 2006
Docket: DC-05-076716-00
Proceedings: affirming 1276761 Ontario Ltd. v. 2748355 Canada Inc. (2005), 44 C.L.R. (3d) 284,2005 CarswellOnt 3018
(Ont. S.C.J.)
Counsel: Laszlo Pandy for Appellant
Michele Hecke for Respondent, 2748355 Canada Inc.
No one for other defendants
Subject: Contracts; Corporate and Commercial; Property; Insolvency
APPEAL from judgment reported at 1276761 Ontario Ltd. v. 2748355 Canada Inc. (2005), 44 C.L.R. (3d) 284, 2005
CarswellOnt 3018 (Ont. S.C.J.), discharging plaintiffs claim for lien and vacating registration of claim for lien and
certificate of action.
Aston J.:
1
The plaintiff ("GRM Contracting") appeals the order of July 6, 2005, wherein Bryant J. discharged the plaintiffs
claim for lien and vacated the registration of the claim for lien and certificate of action. The sole issue in this appeal is
whether a written notice given by GRM Contracting (the "contractor"), to the respondent, 2748355 Canada Inc. (the
"landlord") complies with the requirements of s. 19(1) of the Construction Lien Act, R.S.O. 1990 c. C.30. If it does, the
landlord's interest in the premises is subject to the appellant's lien.
2 For the reasons that follow, we agree with the appellant that the test applied by the motion judge was too onerous.
However, his conclusion was correct.
Factual Background

3 In December 1999, the subtenant Statham retained GRM Contracting as a contractor to build a new restaurant at
the landlord's premises. The initial contract price was $189,000. As a result of changes required by the subtenant over
the course of the contract, the contract price increased to approximately $580,000. By January 20, 2000, the landlord
was aware of at least some of this additional work. In February 2000, in various meetings and communications, the
landlord was informed about specific drawings for the work being done and the contractor was in turn provided with
the landlord's Tenant Manual of Design Criteria and general information. On or about February 22,2000, the landlord
approved the plans and drawings for the construction of the restaurant. The landlord was not a party to the appellant's
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contract with the subtenant and did not request that work. The motions judge found the landlord was not an "owner"
as defined by s. 1(1) of the Construction Lien Act. That finding is not being appealed, only the finding on the adequacy
of notice under s. 19(1) of the Act.
4
On or about March 3,2000, prior to commencing work on its contract with the subtenant, the appellant delivered
to the landlord a memo which included the following statement:
Re; Camilles project 60 Interchange way unit 7a
GRM Contracting Ltd. will be working on your premises doing the leasehold improvements and Buildout of the
Camille's bar & grill. I Trust you have received a copy of my liability insurance As requested.
5
The reference to liability insurance was tied in to other separate work the contractor was doing for the landlord,
not the work that is the subject of the lien. At no time did the appellant give the landlord a copy of its contract with
the subtenant for the construction of the restaurant, nor did it ever advise the landlord that if it were unable to recover
payment from the subtenant, it would look to the landlord for payment. No such demand was made upon the landlord
until the Statement of Claim was issued months later, in November 2000. GRM Contracting had registered its lien on
August 22, 2000.
The Statutory Provision

6

Section 19(1) of the Construction Lien Act reads as follows:
Where the interest of the owner to which the lien attaches is leasehold, the interest of the landlord shall also be
subject to the hen to the same extent as the interest of the owner if the contractor gives the landlord written notice
of the improvement to be made, unless the landlord, within fifteen days of receiving the notice from the contractor,
gives the contractor written notice that the landlord assumes no responsibility for the improvement to be made.

7 Ontario Regulation 175 under the Construction Lien Act, s. 2(2), provides "a notice to a landlord under ss. 19(1) of
the Act may be in Form 2." Form 2 is attached as Schedule "A" to these reasons.
The Reasons of the Motions Court Judge

8

The learned motion judge found that:
a) A contractor's statutory right of recovery under s. 19 is distinct from a contractual or common law right and
is conditional upon proper notice under the statute. Furthermore, the contractor has the onus of proving that
proper written notice has been given to the landlord (at para. 19).
b) The contractor may satisfy the notice requirement without using Form 2 (at para. 24).
c) The memo of March 3, 2000, did not constitute adequate notice under s. 19 of the Construction Lien Act.
The express reasons for this conclusion are that GRM Contracting did not provide, or offer, a copy of the
contract. The landlord did not know its potential monetary exposure. The memorandum provided was given
in the context of some other need and part of a communication for some other purpose. At least some of the
costs for the improvements were for additional improvements subsequent to the March 3,2000, memorandum.
The motions judge regarded as "critical" that the landlord be warned of its potential liability to the contractor,
relying particularly on the Pinehurst Woodworking Co. and Venneri Engineering Ltd., infra (paras. 28-33).
d) Subsequent notice to the landlord, after Statham defaulted under the contract, did not comply with s. 19(1)
because that notice was given after the improvements had already been made (at para. 31).
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9
Although the motions judge refers to "a reasonable landlord", it is clear, in context, that the motions judge did
actually, and properly, address whether this particular landlord knew or ought to have known of its potential liability
in the specific factual context of the case.
The Test on Appeal

10 The proceedings before the motions judge took place based on an Agreed Statement of Facts. The motions judge
was not required to make findings of fact on any contested evidence. The only issue in the case at bar is whether the notice
requirements in s. 19(1) were met. This is a question of mixed fact and law, since it involves applying a legal standard to
a set of facts. The standard of review is not as stringent as the standard of correctness: see Housen r. Nikolaisen, [2002]
2 S.C.R. 235 (S.C.C.) at paras. 28 and 36. See also Equity Waste Management of Canada Corp. v. Halton Hills (Town)
(1997), 35 O.R. (3d) 321 (Ont. C.A.) at pages 13-15.
The Jurisprudence

11
In Pinehurst Woodworking Co. v. Rocco, [1986] OJ. No. 41 (Ont. Div. Ct.), the issue was whether delivery of
plans and specifications showing work to be done by Pinehurst and its subcontractors on leased premises constituted
sufficient notice to make the fee simple subject to the lien. There was no mention of the contract price and no intention
at the time to give notice under the predecessor to the present s. 19(1). The Divisional Court, at page 20, held that the
provision in the Construction Lien Act requiring the contractor to give notice in writing (by personal service according
to the Act as it then read):
... envisages something more arresting in the sense of attention-getting than the delivery of plans required to be
delivered for other reasons. The notice must be sufficiently distinct and memorable to allow the landlord to know
when the 15 day period, within which he may deny liability, commences.
[emphasis added]

•••

12 The court found that the required notice had not been given, pointing to certain facts. Pinehurst had no intention
of triggering the operation of the subsection. In fact, the plans were delivered to the landlord for a separately identified
reason. The alleged notice did not give the landlord information as to the contract price.
13
We adopt the test outlined in Pinehurst Woodworking Co. as reasonable. It ensures that the landlord has notice
of the contractor's intention to hold the landlord responsible in case of default by the tenant, without imposing overly
technical or onerous requirements.
14
The Pinehurst Woodworking Co. decision has been often referred to in subsequent cases but with certain
inconsistency. One line of authority suggests that the written notice under s. 19(1) of the Construction Lien Act must be
fairly closely akin to the prescribed Form 2. However, other jurisprudence suggests that mere "indicators of notice" or
"notice events" may suffice.
15 In Venneri Engineering Ltd. v. Zonenward Leasex Management Inc., [1994] O.J. No. 1649(Ont. Master), the plaintiff
Venneri sought to hold the landlord Pianosi liable, relying on s. 19(1) of the Construction Lien Act. The prescribed form
was not used and the issue was the adequacy of the "written notice" given. The plaintiff had faxed and mailed a letter
to Pianosi, which read, in part,
This letter is to notify you that we have been retained by your tenant Leasex ... This work will involve
considerable renovation to the existing mechanical and electrical systems and we would appreciate receiving your
acknowledgement by returning a signed copy of this letter as soon as possible.
16
Pianosi signed and returned a copy of the letter, adding certain conditions. Master Sandler found as a fact that
Pianosi never would have signed the acknowledgement on the letter if he thought there was any risk of liability. He found
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that if there had been some sort of warning in the letter to the effect that the plaintiff was trying to hold the landlord
liable, Pianosi would have made it clear to the plaintiff that the landlord assumed no responsibility for payment.
17
In considering the decision in Pinehurst Woodworking Co., Master Sandler noted that under the predecessor to
what is now s. 19(1) of the Construction Lien Act, there was no form of notice prescribed by Regulation. The essential
facts were otherwise quite similar in the two cases. Master Sandler found that the wording of the letter from Venneri was
not sufficiently "arresting" or "attention getting" or "sufficiently distinct and memorable" to allow the landlord to know
that he was "being looked to to be financially responsible" for any money owing by his tenant to the contractor.
18

Master Sandler went on to comment:
At a minimum, the "notice" must contain the basic elements of Form 2, being the name of the landlord and a
reference to his capacity as landlord, the details of the contract, a description of the improvement to be made, a
sufficient description of the premises, a reference to the contractor and the tenant by name and by capacity, and
words sufficient to make it clear that the contractor is looking to the landlord's interest in the land, in addition
to the tenant and his interest in the leasehold, to be responsible for payment of the improvement to be made, and
additional words sufficient to make it clear that the landlord must give written notice back to the contractor within
a certain time, if it wishes to disclaim responsibility for the improvement to be made, and additional words sufficient
for the landlord to know when the 15 day period, within which he may disclaim liability, commences. Of course the
safest procedure is for the contractor to use Form 2, in which case there can be no question of the adequacy of the
notice. Failing that, each case must be looked to on its facts as I am doing in the present case.

19
We agree with the submissions of the appellant, GRM Contracting, that these comments in Venneri Engineering
Ltd. go too far in their articulation of the onus upon a contractor and that they are incorrect. The obligations suggested
exceed the obligations imposed by the provisions of 19(1) of the Construction Lien Act.
20
Master Clark considered the notice issue in Southern Plumbing Ltd. v. Quality Craft Interiors Ltd., [1994] O.J.
No. 2109 (Gen. Div.). The contractor in that case gave no express written notice to the landlord but relied upon "notice
events." The court did not reject the concept that notice events, taken singly or cumulatively, might amount to adequate
notice under s. 19(1) of the Act but found on the facts of that particular case that the notice events fell short of what
was required.
21 In Shot Construction-Design Ltd. v. North Maple Mall Ltd., [1999] O.J. No. 4927 (Ont. S.C.J.), Heeney J. rejected
the concept that "notice events" could satisfy the notice requirement of s. 19(1) of the Construction Lien Act. At para.
15 he states:
The apparent object of s. 19(1) is to provide a mechanism whereby a person contemplating doing work on leased
premises can hold the landlord liable for the price of the work. Notice is given to the landlord about the contract.
The landlord then has 15 days to disclaim any responsibility for payment. If the landlord does not disclaim, the lien
against the tenant will attach to the landlord's interest in the property. If the landlord does disclaim responsibility,
then presumably the supplier will have to make a decision whether to proceed with the job anyway, trusting that he
will be paid by the tenant and knowing that he has no lien rights against the interest of the landlord in the premises.
22

Other cases apparently hold the contractor to a much less stringent standard.

23
The highwater mark in a less stringent standard is outlined in Royal Tile Flooring Ltd. v. Rannoch Developments
Ltd. [1998 CarswellOnt 5996 (Ont. Gen. Div.)], 15 May 1998, Guelph 10295/96. The court defined the issue as "whether
or not any notice or notice events exist which would constitute sufficient notice under s. 19(1)." The lease between the
landlord and its tenant specifically referred to particular improvements the tenant was to make to the property, reserving
to the landlord its approval, and at least general knowledge of the improvements to be made.

I
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24 There was no letter sent from the contractor to the landlord. The trial judge found that the lease itself in the context
of other events and communications, constituted sufficient acts of notice under s. 19(1). While the lease was seen as a
"significant distinction from the facts in Venneri Engineering Ltd.," Walters J. also specifically chose "not to import the
additional requirements Master Sandler saw fit to impose in the Venneri Engineering Ltd. decision," that is to say the
need for the notice to be "arresting" or "attention-getting" or "sufficiently distinct and memorable" to allow the landlord
to know that he, or at least his land, was being looked to for indemnification.
25 In Dearlove v. 451019 Ontario Ltd., [2002] O.J. No. 4217 (Ont. S.C.J.), the landlord sought to strike the claim for
a hen which was founded in part upon s. 19(1) of the Construction Lien Act. Caswell J. held that the use of Form 2 is
not mandatory and that a contractor is only required by s. 19 of the Construction Lien Act to identify the contractor
and the tenant and describe the improvement. Using that low threshold, she concluded that there was at least a triable
issue to be placed before the trial judge.
26 We conclude in law that the appropriate test was correctly outlined in Pinehurst Woodworking Co. The additional
requirements enunciated by Master Sandler in Venneri Engineering Ltd. are too onerous and exceed the requirements of
the statute. Further, we conclude that the interpretation in the case law that the notice requirement contemplated in the
statute may be fulfilled by "notice events" alone, without a document providing notice in writing, does not conform with
the statute. Notice events may only supplement the notice provided.
Analysis

27
In this case the appellant's memo to the landlord of March 3, 2000, previously referred to, is supplemented by
"notice events" that include:
a) details of the work required to be completed being set out in Schedule H of the lease;
b) meetings-between the appellant and the landlord in February of 2000;

-

—.-~

c) the contents of the landlord's own Tenant Manual being provided to the tenant for the work to be done;
d) the review and approval by the landlord of the plans and drawings for the work;
e) the awareness of the landlord of additional work; and
f) the landlord's own independent awareness of the construction costs.
28

The appellant does not rely on these notice events as sufficient for the purposes of s. 19(1) in and of themselves,

but submits that they are nevertheless relevant in measuring the adequacy or sufficiency of the March 3rd memo.
29

Who should bear the risk if the contractor chooses not to use the available Form 2? What is missing from the

March 3rd memo that would have been included in a properly completed Form 2? The memo does not specify the date
of the contract between the contractor and the subtenant, nor does it attach a copy of the contract or offer it up for
inspection. There is no address for service for the contractor and the boldly printed "warning" of potential liability on
the bottom of Form 2 is missing. The appellant submits that none of this missing information is germane on the facts
and circumstances of this case because there is no demonstrable prejudice to the landlord. Even without a copy of the
contract or advice as to its particulars, the landlord knew generally of the work to be done from the terms of the lease
and knew specific information about plans and specifications that it approved before March 3,2000. The landlord knew
the approximate cost of the improvement. The landlord was in regular contact with the contractor and had no need of
an address for service. Furthermore, the landlord was a sophisticated and experienced party, presumptively aware of s.
19(1) and not requiring a "warning".
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30
The appellant submits that a fundamental purpose of the Construction Lien Act is to protect unsophisticated
contractors or subcontractors and to ensure that landlords do not reap the benefits of the improvements to the property
as a windfall.
31 The respondent submits that even sophisticated and experienced landlords should not be ambushed by a document
that does not prompt a landlord to consider its option of disclaiming liability.
32 In our view, the very use of the word "notice" in the statutory provision is significant. We agree with Sutherland J.
on behalf of the court in Pinehurst Woodworking Co. that the notice in any particular case envisages something "arresting
in the sense of attention-getting" and that it must be "sufficiently distinct and memorable to allow the landlord to know
when the 15 day period, within which he may deny liability, commences."
33
It is also significant that the notice must be in writing and that the words "the improvement to be made" requires
the notice to be given before the work is undertaken.
34 Because of the 15 day period within which the landlord can disclaim responsibility, it is important that there be a
"trigger point," that is to say an identifiable document which starts the clock running. It should be clear, and the document
being relied upon as "notice" should not be buried of overshadowed in a document delivered for some other purpose.
Landlords, particularly those who may have many tenants, are entitled to a fair warning if the rights and interests of
parties are to be properly and equitably balanced under the Construction Lien Act.
35
A defective or incomplete Form 2 could constitute notice under s. 19(1) if it otherwise clearly signals a potential
liability. However, we conclude that "notice events" taken singularly or cumulatively are not sufficient by themselves to
satisfy the notice requirement to a landlord under s. 19(1) of the Construction Lien Act. These events may supplement
the written notice a contractor is relying upon if the events took place before the delivery of that document, but it is a
question of fact in each case as to whether the "written notice" is adequate in the sense of signalling potential liability.
36
In our view the motions judge correctly concluded that the memo of March 3, 2000, even in the context of the
other facts and circumstances, did not clearly signal a potential liability on the part of the landlord and did not constitute
adequate notice under s. 19(1) of the Construction Lien Act.
37

This appeal is, therefore, dismissed.

38
We asked counsel for their submission as to what the reasonable costs would be payable by the losing party. The
respondent suggested $16,000.00 and the appellant suggested $7500.00 inclusive of G.S.T. and disbursements. In our
view the suggestion of the appellant is reasonable, relative to cost awards in other cases. Costs therefore fixed in the
amount of $7500.00 payable by the appellant to the respondent.
Schedule "A"
Form 2 - Notice to Landlord Under Subsection 19(1) of the Act
Construction Lien Act

TO:

, the landlord of
(address ofpremises)

FROM:
a contractor, who has entered into a contract with your tenant,
to supply services or materials to make the following improvement to the above named premises:
(describe improvement to be made)
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This contract was entered into on (date)
( Use A, B or C as appropriate)
(A) A copy of the contract is enclosed.
(B) The contract is oral and the following are the details of the contract:
(C) You may inspect a copy of this contract at (place) between the hours of, and every (days of week).
Date:
(contractor or agent)
(address for service of contractor)

WARNING: Subsection 19(1) of the Construction Lien Act provides as follows:
19. (1) Where owner's interest leasehold—Where the interest of the owner to which the lien attaches is leasehold, the
interest of the landlord shall also be subject to the hen to the same extent as the interest of the owner if the contractor
gives the landlord written notice of the improvement to be made, unless the landlord, within fifteen days of receiving
the notice from the contractor, gives the contractor written notice that the landlord assumes no responsibility for
the improvement to be made.
Appeal dismissed.

End of Document
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Ontario Superior Court of Justice
Flexible Contractors Inc. v. 1408023 Ontario Inc.
2012 CarswellOnt 12912, 2012 ONSC 5837, 221 A.C.W.S. (3d) 831

Flexible Contractors Inc. v. 1408023 Ontario Inc.,
CMLS Financial Ltd. and 2234185 Ontario Inc.
M.J. Donohue J.
Heard: September 12, 2012
Judgment: October 15,2012
Docket: Milton 1287/12
Counsel: Adam Jarvis, for Plaintiff
Allan D J. Dick, for Defendants
Subject: Contracts; Corporate and Commercial; Civil Practice and Procedure
MOTION by defendants for summary judgment discharging lien and certificate of action and dismissing action.
M.J. Donohue J.:
1
The defendants bring this motion to discharge the plaintiffs lien and Certificate of Action and to dismiss the
plaintiffs action. They do so pursuant to section 47(1) of the Construction Lien Act, R.S.O. 1990 c. C-30.
2
The onus is on the moving party. (Beaver Materials Handling Co. r. Hejna, [2005] O.J. No. 2733 (Ont. S.CJ.)
paragraph 24.
3 On summary judgment motions, the courts are now in a position to weigh and assess evidence and draw inferences
from the evidence presented to determine whether a trial is necessary. (Rule 20.01 ad 20.04 of the Rules of Civil Procedure).
4 The question is whether "the full appreciation of the evidence and issues that is required to make dispositive findings
be achieved by way of summary judgment, or can this full appreciation only be achieved by way of a trial?" (Combined
Air Mechanical Services Inc. v. Flesch, 2011 ONCA 764 (Ont. C.A.), paragraph 253).
5

The responding party must put their "best foot forward". (Combined Air Mechanical Services Inc. ....para 54).

Litigation Background
6

The plaintiff was retained by the tenant to make leasehold improvements.

7 The plaintiff worked under two contracts during the fall of 2011. It claimed a Hen on January 17,2012 and registered
a certificate of action on March 9,2012. It issued their statement of claim March 9,2012.
8
The claim for lien was based on an alleged combined contract price of $215,650.33. The plaintiffs were paid
$138,205.97. The lien registered was for $77,445.33. (It is noted that their math is not correct.)
9
The lien states that services or materials were suppHed from August 1, 2011 to December 12, 2011. On cross
examination, the plaintiff admitted the work started after September 20, 2011. This part of the lien is, therefore, also
not correct.
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10 The motion to set aside the lien was originally returnable August 2,2012. It was adjourned to September 12, 2012
to allow the plaintiff to file responding materials and for cross-examinations to be held if required.
Section 19 Notice Deficiency

11 The lien is registered against the owner of the property, 1408023 Ontario Inc. as well as the tenant 2234185 Ontario
Inc. Andrew Donaldson admits to being president of both numbered companies but he deposes that each company is
owned by different shareholders. This evidence was not disputed by the plaintiff.
12
The contracting documents and invoices were with 2234185 Ontario Inc., the tenant. No contrary evidence was
provided by the plaintiff.
13
The evidence by Mr. Donaldson is that the property owner, 1408023 Ontario Inc., was never given the required
written notice under section 19(1) of the Construction Lien Act of the proposed hen.
14
The plaintiff had no evidence that written notice was given to 1408023 Ontario Inc. The plaintiff argued that
there was constructive notice given as Mr. Donaldson was president of both numbered companies. The plaintiff did not
provide any authority in support of that proposition and it is inconsistent with the requirement in section 19(1) of the
Act that notice be in writing.
15
The law in this area is reviewed by the Divisional Court in 1276761 Ontario Ltd. v. 2748355 Canada Inc., 2006
CarswellOnt 5392, 55 C.L.R. (3d) 54 (Ont. Div. Ct.). Earlier case law had considered that "notice events" without a
written notice to the landlord might suffice in certain cases. The divisional Court clearly found that a written notice
was required,
...we conclude that the interpretation in the case law that the notice requirement contemplated in the statute may be
fulfilled by 'notice events' alone, without a document providing notice in writing, does not conform with the statute.
Notice events may only supplement the notice provided. 1276761 Ontario Ltd. v 2748355 Canada Inc. paragraph 26.
16
The plaintiff has not proven any evidence of a written notice document. I find this issue does not require a trial.
I order the claim for hen vacated as against the defendant 1408023 Ontario Inc., the action against it dismissed and the
registration of the claim for lien and certificate of action discharged from the owners' interest to the property.
Two Contracts of Work

17
The plaintiff alleged that the Stucco and Paint (S & P) contract was for $49,612.55, the Balance contract work
was alleged to be for $156,037.78. These two total $205,650.33. The lien stated $215,650.33 was claimed to have been
done on the property.
18
The parties agree that the defendants paid $38,205.97 for work on the S & P contract. The parties agree that the
defendants paid $100,000.00 on the Balance contract.
19 The plaintiff treated both contracts as one when it filed one hen for the two contracts. This court will do the same
for the purpose of this motion.
(a) S&P Contract
20 The original quote for this contract was for $43,445.65, as evidenced by the document dated August 17,2011. The
invoice sent to 2234185 Ont. Inc. on December 9,2011 was for $49,612.65. As the defendant paid the plaintiff $38,205.97,
there is a shortfall on that invoice of $11,406.68.
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21
The defendant agreed that if that were the only issue then the matter would have to go to trial. The dispute over
what extras the plaintiff was entitled to would need to go before a judge. The issue as to whether the defendant 2234185
Ont. Inc. was entitled to claims for deficiencies would require a trial judge to assess.
22 The defence argued that they can prove an overpayment on the Balance contract such that the potential shortfall
issue on the S & P contract is negated and no trial is required.
(b) Balance Contract
23 The Balance contract between the plaintiff and the defendant 2234185 Ontario Inc. is dated November 8,2011 and
amounts to $260,000.00. Of that contract, the plaintiffs evidence is they performed all the work set out in the quantity
surveyor's report of January 11, 2012. The quantity surveyor was Oktay Selcuk. He concludes that the work performed
amounted to $146,936.00 plus contractor's overhead and profit and HST. No information is provided by the plaintiff
as to "contractor's overhead, profit and HST."
24
The report by Mr. Selcuk does not satisfy the Rule 53 requirement of an acknowledgement of expert's duty. The
report does not set out his qualifications, although it is stamped as a quantity surveyor's report. The report as is would
not suffice to allow Mr. Selcuk to give expert evidence at trial. The plaintiff has not put their "best foot forward" in
providing a proper expert report for the court's consideration.
25 The report is of limited use as Mr. Selcuk did not attend at the site to assess the work done. His report is based on
information provided in drawings, site photos and "some invoices" provided by the plaintiff. He goes on to state:
...it is my understanding from photos and meetings that there are many change orders occurred during the
construction without any proper documents and drawings. Therefore it is very difficult for me to quantify all works
accurately.
26
The plaintiff has not presented credible and reliable evidence how they would prove the value of the work they
did that would support the lien claim.
27
The defendants, in response, presented evidence that the parties reduced the contract of $260,000.00 for various
reasons. On questioning, the plaintiff agreed that the landscaping for $25,000.00 was removed from the contract; cedar
canopy work for $60,000.00 was removed from the contract; the sidewalks were not done for $ 15,000.00; and the asphalt
for $60,000.00 was removed. (On questioning, the plaintiff could not remember what the asphalt costing was but his
quote of December 17, 2011 confirmed a $60,000.00 amount.) When the contract is reduced for removals it becomes
$100,000.00.

28 The plaintiff gives evidence that they had to do more excavation than contemplated. They seek payment for having
to dig to eight feet rather than four feet for a trench for a wall they were to build.
29
However, the plaintiff agreed that, for a specified amount, it would excavate to the depth required by the soil
engineer. The defendants provided affidavit evidence that it is the contractor's responsibility to dig to the depth that the
soil engineer requires. The plaintiff provided no contrary evidence or argument.
30
The issue becomes then, of the $100,000.00 that was left on the contract, what work did the plaintiff do. On
questioning, the plaintiff confirmed that he was to building 200 linear feet of wall and he did not do so. He did not pour
any of the concrete for those walls. He admitted that he did only half of the forming of the wall. He admitted that he did
not build the 55,000 square foot concrete floor of the patio. He admitted that part of the curb work was not done. The
conclusion must be that he did less than $100,000.00 of the contracted work.
31
On questioning, the plaintiff agreed that they had done excavation services; supplied 5 MPA concrete forms
and footings; built some wall forms and rebar; installed some piers and columns; provided some footing concrete and
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rebar; and, as of December 9,2011, that was all of the work they performed on the property. The plaintiff invoiced the
defendant 2234185 Ontario Inc. for those five items in the total amount of $100,000.00, which was an amount that the
numbered company had paid in advance.
32
There is evidence that, on the same day the invoice was sent to the numbered company, Mr. Donaldson wrote
stating that the amount billed was excessive for the work that had been done.
33
Affidavit evidence from defence witnesses was given that some of the work that was done had no value. The
formwork and location of some of the concrete piers deviated from the architectural plans. The defence expert report
by Mr. Grosso is dated July 4, 2012. His evidence is that the value of the work done by the plaintiff had a value of
between $27,600.00 and $18,500.00 rather than the $100,000.00 that was billed. (Mr. Grosso is a construction consultant
and general contractor. His curriculum vitae was attached as was his Form 53 acknowledgement of expert's duty.) His
estimates do not address the costs to the defence of remedying the deficiencies and damages.
Conclusion

34
A full appreciation of the issues to be tried can be discerned from the evidence filed by the parties. Having
carefully reviewed the issue, I have concluded no trial is required in this action. There is a sufficient record provided
between admissions of the plaintiff, the expert evidence of the defence, and the documents produced for me to have a
full appreciation of the evidence and issues. I find that the amount paid to the plaintiff ($138,000.00) exceeds the value
of any work done on the property. The matter does not require a trial for me to determine that there are no monies
owing under the lien.
35
I, therefore, order a discharge of the plaintiffs lien and certificate of action as against 2234185 Ontario Inc. I
dismiss the plaintiffs action as against 2234185 Ontario Inc. I order the claim for hen and the certificate of action shall
be vacated from title to the lands.
The defendant CMLS Financial Ltd.

"

~

36 The statement of claim stated the defendant CMLS is a financial institution which holds a mortgage on a portion
of the lands.
37
No submissions were made by either party as to the claim. If the parties require the court to consider that claim
then written submissions are required within 14 days.
Costs

38
If the parties are unable to agree on costs, they are to file written submissions of not more than three pages, not
including offers to settle, within 14 days of this order.
Motion granted.

End of Document

West! awNext-

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

4

TAB 9

industrial Refrigerated Systems Inc. v. Quality Meat Packers Ltd., 2015 ONSC 4545,...
2015 ONSC 4545, 2015 CarswellOnt 10645, 256 A.C.W.S. (3d) 774, 50 C.L.R. (4th) 203

2015 ONSC 4545
Ontario Superior Court of Justice
Industrial Refrigerated Systems Inc. v. Quality Meat Packers Ltd.
2015 CarswellOnt 10645, 2015 ONSC 4545, 256 A.C.W.S. (3d) 774,50 C.L.R. (4th) 203

In the Matter of the Construction lien Act, R.S.0.1990, c. C.30
Industrial Refrigerated Systems Inc., Plaintiff and Quality Meat Packers
Limited, Toronto Abattoirs Limited and Two Tecumseth Street Inc., Defendants
Perell J.
Heard: June 30, 2015
* **

Judgment: July 14, 2015
Docket: CV-14-505748
Counsel: Christopher Stanek, for Plaintiff
Matthew Alter, Mark St. Cyr, for Defendant, Two Tecumseth Street Inc.
Subject: Contracts; Corporate and Commercial; Property
MOTION by defendant landlord for summary judgment dismissing claim against it; CROSS-MOTION by plaintiff
contractor to have dispute referred to master for determination.
Perell J.:
A. Introduction

1
The motions before the court raise questions about a landlord's liability under the Construction Lien Act, R.S.O.
1990, c. 30 when its tenant makes improvements to the rented premises on its own account. In the light of the more
robust summary judgment rule mandated by the Supreme Court of Canada's decision in Hryniak v. Mauldin, 2014 SCC
7 (S.C.C.), the motions before the court also raise issues about the role of summary judgment motions in a construction
lien action under the Construction Lien Act and about what claims can be joined to a construction lien action.
2
The background to the motions is that the Defendant Two Tecumseth Street Inc. ("TT Street"), which owns a
property at 2 Tecumseth Street in Toronto, leased the property to the Defendant, Toronto Abattoirs Limited, which
subleased the property to its sister corporation, the Defendant, Quality Meat Packers Limited ("Quality Meat"). Toronto
Abattoirs operated a slaughterhouse on the property, and Quality Meat operated a meat-packing facility on the property.
The Plaintiff, Industrial Refrigerated Systems Inc. ("Industrial"), provided refrigeration equipment under a contract
to improve Quality Meat's facilities. Quality Meat, however, did not fully pay Industrial for its goods and services.
After both Toronto Abattoirs and Quality Meat, went into bankruptcy, Industrial, although it has no contract with the
landlord TT Street, registered a construction lien against TT Street's freehold fee simple ownership interest. In other
words, Industrial liened the freehold owner's interest not the leasehold owner's interest at the 2 Street property. Industrial
sued to enforce the lien, and it joined contract, quantum meruit, and unjust enrichment claims against TT Street.
3
TT Street now moves for summary judgment dismissing the action as against it and for an order discharging the
registered construction lien. Industrial brings a cross-motion to have its dispute with TT Street referred to a master for
determination.
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For the reasons that follow, I grant Industrial's motion but on terms that strike out its claims for quantum meruit
and unjust enrichment. These claims cannot be properly joined to its construction lien action. Pursuant to s. 67 of the
Construction Lien Act, I grant TT Street leave to bring a summary judgment motion, and I allow its summary judgment
motion, but only insofar as to dismiss Industrial's claim in contract and its related claim to pierce the corporate veil.

4

5 In my opinion, there are genuine issues for trial about whether TT Street is an "owner" as that term is defined in the
Construction Lien Act and about whether Industrial's hen claim is timely, and it would not be appropriate, fair, or just
to decide these issues on a summary judgment motion under the Rules of Civil Procedure. These genuine issues should
be decided at a construction hen trial.
B. Methodology

6 To explain my reasons, I shall delay describing the factual background and rather begin with the legal background
to construction hen claims where there is a dispute about whether a defendant is an "owner" under the Construction Lien
Act, focusing on the situation where the alleged owner is a landlord whose tenant has contracted for improvements to be
made to the leased premises. Then, I will describe the nature of TT Street's argument and Industrial's counterargument.
The factual and procedural background will come next, to be followed by the discussion and analysis, which will include
a discussion of the court's summary judgment jurisdiction in the context of construction hen actions.
C. Legal Background to Construction Lien Claims in a Landlord and Tenant Context

7 For present purposes, the relevant sections of the Construction Lien Act are set out in Schedule "A" to these Reasons
for Decision. Before describing the factual background, it is helpful to understand the legal background to Industrial's
claim for hen under the Construction Lien Act, and how the Act deals with the circumstance that it is a tenant who
contracted for an improvement to be made to the land it is leasing.
8
Under s. 14 (1) of the Construction Lien Act, a person who supplies services or materials to an improvement for
an owner has a hen upon the interest of the "owner" for the price of those services or materials. Section 1 (1) of the Act
defines owner as follows:
"owner” means any person, including the Crown, having an interest in a premises at whose request and,
(a) upon whose credit, or
(b) on whose behalf, or
(c) with whose privity or consent, or
(d) for whose direct benefit,
an improvement is made to the premises but does not include a home buyer;
9
The first major point to note about the statutory definition of "owner" is that for a person to qualify as an owner,
four preconditions must be satisfied; namely: (1) the person has an "interest in a premises," which is a defined term in
the Act; (2) an "improvement," which is another defined term, is made to the premises; (3) the improvement is made at
the person's request; and (4) the improvement is made: (a) on the person's credit, or (b) on the person's behalf, or (c) on
the person's privity or consent, or (d) for the person's direct benefit.
10
It is relatively easy to satisfy the "interest in a premises" and the "improvement" pre-conditions, because the Act
has expansive definitions of these terms. The problematic preconditions are the third and the fourth components of the
statutory definition of owner.
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11 Whether or not a person is an "owner" under the Construction Lien Act is dependent on the factual circumstances of
each case: Advanced Construction Techniques Ltd. v. OHL Construction Canada, 2013 ONSC 7505 (Ont. S.C.J.) at para.
151; Roni Excavating Ltd. v. Sedona Development Group (Lome Park) Inc., 2015 ONSC 389 (Ont. S.C.J.) at para. 53.
12
Ownership under the statute is a factually intensive matter, and it is the substance and not the form of the
arrangement between the parties that determines whether a person qualifies to be an owner under the Act: Cipriani v.
Hamilton (City) (1976), [1977] 1 S.C.R. 169 (S.C.C.), atp. 173; Northern Electric Co. v. Manufacturers Life Insurance Co.
(1976), [1977] 2 S.C.R. 762 (S.C.C.) atpp. 765 and 774; Bird Construction Co. v. Ownix Developments Ltd., [1984] 2 S.C.R.
199 (S.C.C.), at pp. 208-209,214-215 and 217-218; Parkland Plumbing & Heating Ltd. v. Minaki Lodge Resort 2002 Inc.,
2009 ONCA 256 (Ont. C.A.); RSG Mechanical Inc. v. 1398796 Ontario Inc. ,2015 ONSC 2070 (Ont. Div. Ct.) at para. 47.
13
All the circumstances relating to the alleged owner, including its interest in the lands, its role before, during and
after the improvement is made, its interest in the financial aspects of the improvement, are factors in determining whether
the person is an owner under the Act: Roni Excavating Ltd. r Sedona Development Group (Lome Park) Inc., supra, at
para. 53.
14 The relevant time for determining whether a person is an "owner" is the date on which the claimant supplied services
or materials to the improvement: Leyburn Electric Ltd. v. Merton Development Corp., [1998] O.J. No. 2428 (Ont. Div.
Ct.) at para. 7; RSG Mechanical Inc. v. 1398796 Ontario Inc., 2015 ONSC 2070 (Ont. Div. Ct.) at paras. 55-59.
15 There may be more than one statutory owner: Roni Excavating Ltd. v. Sedona Development Group (Lome Park) Inc.,
supra; Celebrity Flooring Systems Ltd. v. One Shaftesbury Community Assn. (2006), 55 C.L.R. (3d) 184 (Ont. Master).
16
The third and fourth components of the definition of "owner" reveal that in the context of landlords and tenants
of land, it is the design of the Construction Lien Act that for a hen claim, it is not good enough for a lien claimant just
to make improvements on a person's land. A landowner's mere knowledge that improvements will be or are being made
to its property is by itself insufficient to make the owner an owner under the statute: Geocor Engineering Inc. v. Kingston
2000 Developments Ltd., [2003] O.J. No. 5101 (Ont. S.C.J.); Roboak Developments Ltd. v. Lehndorff Corp., [1986] O.J.
No. 2681 (Ont. H.C.) (L.J.S.C.); Graham v. Williams (1885), 9 O.R. 458 (Ont. Div. Ct.).
17 For a construction hen, the improvements must both: (1) be made at the land owner's "request;" and also (2) upon
his or her credit, behalf, consent, privity, of benefit. The "owner" under the Construction Lien Act is not necessarily the
registered owner of the fee; rather, the owner is a person with an interest in land requesting work that enhances his or
her interest in the land: Bird Construction Co. v. Ownix Developments Ltd., [1984] 2 S.C.R. 199 (S.C.C.) at p. 213.
18
In Sanderson Pearcy & Co. r Foster (1923), 53 O.L.R. 519 (Ont. C.A.), in a passage later approved by the Court
of Appeal in Bird Construction Co. v. Ownix Developments Ltd. (1981), 33 O.R. (2d) 807 (Ont. C.A.), Justice Middleton
stated atp. 521:
The intention of the statute clearly is to prevent anyone who has an estate or interest in lands upon which a hen may
be claimed... from having hability imposed upon his estate unless there is on his part, first, a request, and, secondly,
one or more of the alternative requirements mentioned.
19
Thus, a landlord, the owner of the freehold, will not be a statutory owner simply because he or she is the owner
of the freehold where a leasehold interest is being improved. Although the leasehold owner's interest will be lienable by
the lien claimant, the landlord's freehold may or may not be henable.
20 Where there is a contract between a hen claimant and a tenant, before the landlord's fee simple interest can be hened,
there must be a request express or implied combined with one or more of the other factors referred to in the statutory
definition: Pinehurst Woodworking Co. v. Rocco, [1986] O.J. No. 41 (Ont. Div. Ct.); Lincoln Mechanical Contractors v.
Cardillo, 2011 ONSC 664 (Ont. S.C.J.) at paras. 9-10; 1276761 Ontario Ltd. r 2748355 Canada Inc., [2005] O.J. No. 2956
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(Ont. S.C.J.); Haas Homes Ltd v. March Road Gym & Health Club Inc., [2003] O.J. No. 2847 (Ont. S.C.J.); Gearing v.
Robinson (1900), 27 O.A.R. 364 (Ont. C.A.).
21
A request for an improvement to be made on land may be a direct request in the conventional sense of a person
asking the contractor to do the work, but a direct request is not a necessary requirement of the Construction Lien Act's
defining an owner and a request can be implied or inferred from all the surrounding circumstances even in the absence of
contract between the lien claimant and the land owner: Cipriani v. Hamilton (City), supra, at p. 173; Geocor Engineering
Inc. v. Kingston 2000 Developments Ltd., [2003] OJ. No. 5101 (Ont. S.CJ.) at paras. 16-18; Advanced Construction
Techniques Ltd. v. OHL Construction Canada, 2013 ONSC 7505 (Ont. S.CJ.) at para. 148; Roni Excavating Ltd. v. Sedona
Development Group (Lome Park) Inc., supra.
22
A request for work may be inferred from the totality of the circumstances viewed in light of the substance of the
relationship between the parties, even in the absence of direct dealings between the parties: Parkland Plumbing & Heating
Ltd. v. Minaki Lodge Resort 2002 Inc., supra, at para. 58; Muzzo Brothers Ltd. v. Cadillac Fairview Corp. (1981), 34 O.R.
(2d) 461 (Ont. H.C.) (L.J.S.C.).
23
It is almost inherent or inevitable that a landlord will benefit if its tenant makes improvements to the leased
premises, however, with respect to factor (d), the "direct benefit" (one of the four factors that are required for a lien
claim in addition to an expressed or implied request), there must be more than the benefit as a reversioner: Pinehurst
Woodworking Co. v. Rocco, supra; Haas Homes Ltd. v. March Road Gym & Health Club Inc., supra, at para. 17; Lincoln
Mechanical Contractors v. Cardillo, supra, at para. 30.
24
With respect to the one or more of four factors that are required in addition to an express or implied request,
factor (a), the "upon whose credit" factor, is not satisfied just by the circumstance that the landlord has agreed with the
tenant to pay for the tenant's improvements in whole or in part: Haas Homes Ltd. v. March Road Gym & Health Club
Inc., supra, at para. 15; Belmar Sheet Metal Co. v. 849539 Ontario Inc., [1995] O J. No. 2519 (Ont. Gen. Div.); Southern
Plumbing Ltd. v. Quality Craft Interiors Ltd., [1994] O.J. No. 2109 (Ont. Master).
. ..
25
With respect to the one or more of four factors that are required in addition to an express or implied request,
factor (b), the "on whose behalf' factor, refers to a possible agency relationship between the land owner and the person
contracting with the hen claimant: Lincoln Mechanical Contractors v. Cardillo, supra, at para. 29; Haas Homes Ltd. v.
March Road Gym & Health Club Inc., supra, at para. 16.
26 With respect to the one or more of four factors that are required in addition to an express or implied request, factor
(c), the "privity or consent factor" factor, requires a significant amount of direct dealing between the owner and the hen
claimant, and standing alone a landlord's approval of a tenant's plans for leased premises does not satisfy the privity
and consent factor: Pinehurst Woodworking Co. v. Rocco, supra; Lincoln Mechanical Contractors v. Cardillo, supra, at
para. 30; Haas Homes Ltd, v. March Road Gym & Health Club Inc., supra, at para. 18; Dalgleish v. Prescott Arena Co.
(1950), [1951] O.R. 121 (Ont. C.A.); John A. Marshall Brick Co. v. York Farmers Colonization Co. (1917), 54 S.C.R.
569, 36 D.L.R. 420 (S.C.C.); Stuart & Sinclair Ltd. v. Biltmore Park Estates Ltd., [1931] O.R. 315 (Ont. C.A.); Sandon
Construction Ltd. v. Cafik, [1973] 2 O.R. 553 (Ont. Master).
27 Before moving on to describe the arguments of the parties, it should be noted that apart from the facts determining
whether the owner of the freehold is a statutory owner under the Construction Lien Act, there is an alternative formalistic
means to ascribe ownership. The Act provides a statutory mechanism to make a landlord liable to a lien claim arising
from work being done on leased premises. The mechanism is found in s. 19(1) of the Act, which states:
Where owner's interest leasehold

19. (1) Where the interest of the owner to which the lien attaches is leasehold, the interest of the landlord shall also
be subject to the lien to the same extent as the interest of the owner if the contractor gives the landlord written notice
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of the improvement to be made, unless the landlord, within fifteen days of receiving the notice from the contractor,
gives the contractor written notice that the landlord assumes no responsibility for the improvement to be made.
28
The notice under s. 19 must be in writing: 1276761 Ontario Ltd. v. 2748355 Canada Inc. (2006), 55 C.L.R. (3d) 54
(Ont. Div. Ct.); Flexible Contractors Inc. v. 1408023 Ontario Inc., 2012 ONSC 5837 (Ont. S.CJ.) at paras. 14-15. The
notice must be sufficiently distinct and memorable to signify to the landlord its potential liability and for it to known
when the 15-day period within which it may deny liability begins: 1276761 Ontario Ltd. v. 2748355 Canada Inc., [2006]
O. J. No. 4740 (Ont. Div. Ct.); Pineliurst Woodworking Co. v. Rocco, supra. The notice cannot be buried or overshadowed
in a document delivered for some other purpose and the notice must be given before the contractor begins work: 1276761
Ontario Ltd. v. 2748355 Canada Inc., supra, at paras. 33-35.
29

The formalistic means of making a landlord liable to a lien claim was not employed in the case at har.

D. The Arguments of the Parties

30 TT Street's argument is that the case at bar is an appropriate case for a summary judgment dismissing Industrial's
construction hen claim. It submits that Industrial's action can be summarily dismissed on a variety of grounds. TT
Street argues that because it is a landlord and no notice was given to it by the lien claimant pursuant to s. 19 (1) of
the Construction Lien Act, it can only be liable to a hen claim if it qualifies as a statutory owner under the Act, but it
submits that it does not qualify as a statutory owner, and, therefore, the hen should be discharged. Further, TT Street
submits that there is no claim against it in contract, because there was no contract between it and Industrial and there is
no basis to pierce the corporate veil to make TT Street the alter ego of Toronto Abattoirs or of Quahty Meat. Further
still, relying on Con-Drain Co. (1983) Ltd. v. Ronto Development Corp. (1995), 26 C.L.R. (2d) 23 (Ont. Master); Forty v.
Gilina, [2006] O.J. No. 3469 (Ont. Master), TT Street submits that while a quantum meruit claim appended to a contract
claim can be joined to a construction hen action, there is no contract between TT Street and Industrial in the case at bar
and, therefore, s. 55(1) of the Construction Lien Act precludes an unjust enrichment claim being joined to Industrial's
construction Fernand contract claims.
31
Industrial's counterargument is that there are genuine issues for trial that cannot be resolved by a summary
judgment. Industrial submits that there are genuine issues for trial that TT Street is an owner under the Construction
Lien Act, and that Industrial's construction hen and contract claim are enforceable against TT Street. Industrial submits
that TT Street was an owner because: (1) it has an interest in the premises as a registered owner; (2) the Refrigeration
Upgrade was done at TT Street's request; and, (3) TT Street consented to the Refrigeration Upgrade or the Upgrade
was for TT Street's direct benefit. Further, in an argument, which I foreshadow to say makes no sense both factually
and legally, Industrial argues that there are genuine issues for trial that Quahty Meat, with whom it contracted was not
a subtenant and, therefore, Quahty Meat does not have a leasehold interest and s. 19 of the Construction Lien Act does
not apply which, in turn, makes TT Street hable for the improvements made to the 2 Tecumseth Street property. Further
still, Industrial submits that there are genuine issues for trial about that its construction hen claim was timely and about
the calculation of its damages.
£. Factual and Procedural Background

32

In 1931, the Schwartz family founded a meat packing business known as Quahty Meat.

33
The family business came to be operated by Franklyn and Irwin Schwartz, the sons of the founder, and in 1960,
Toronto Abattoirs, purchased 2 Tecumseth Street as the headquarters and head office for the family's business.
34
In 1985, Irwin decided to leave the business, and he and his brother Franklyn came to an agreement. At that
time, Toronto Abattoirs and Quahty Meat were the operating companies, and Irwin sold his shares in the operating
companies to Franklyn. At the same time, TT Street, which was Irwin's corporation, became the registered owner of 2
Tecumseth Street, and TT Street agreed to lease the property to Toronto Abattoirs. After 1985, TT Street has carried
on business only as a landlord, and Franklyn's family carried on the meat packing business.
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35 On December 18,1985, TT Street registered its lease with Toronto Abattoirs on the title of the property. It is a 40year lease terminable after January 1989 by either side by at least two years prior written notice. Under the Lease, there
is a minimum rent of $150,000 per annum, plus additional rent that covers all costs, charges, expenses and outlays of
any nature whatsoever, including all utilities and property taxes. The minimum rent is adjustable at the commencement
of each year in accordance with the percentage increase or decrease of the consumer price index for Canada. The Lease
is a carefree net lease, and the landlord has no responsibilities to provide any services to the leased premises. Toronto
Abattoirs is obliged to maintain the property and to be responsible for all expenses. David Schwartz, who is the late
Franklyn's son, testified that for example in 2012, TT Street received $5.05 million in rental payments. I do not know
what portion of that was the adjusted minimum rent of $150,000.
36
TT Street is now owned by Franklyn Bernard Company Limited, but from what I can gather from the record
on this motion, in 1985, TT Street was owned by Irwin or his family and the rental income from the Lease was part of
the consideration Irwin received for being bought out by his brother Franklyn. For reasons that I will shortly explain,
I emphasize that I make the finding that in 1985, TT Street was owned and controlled by Irwin's family based on
the evidentiary record and not by drawing any adverse inference from refused question on David Schwartz's cross
examination.
37 During his cross-examination, TT Street's current sole director, David Schwartz, refused to answer questions about
who are the ultimate owners of Franklyn Bernard Company Limited. He did indicate in answers to undertakings that
the shares of the corporation were held by the Schwartz Family Trust, of which he and his brother Brian are the trustees,
and by the estate of his father Franklin. David admitted that he is the President of Franklyn Bernard Company Limited.
38 David also indicated that Franklyn Bernard Company Limited currently holds non-voting fully redeemable shares
in Quality Meat Packers Holdings Limited, which wholly owns Toronto Abattoirs and Quality Meat. Thus, David
Schwartz is currently: (1) the sole director of Franklyn Bernard Company Limited, of which he may or may not have an
ownership interest; (2) the sole director of Toronto Abattoirs, of which he may or may not have_an ownership interest;
and (3) the sole director of Quality Meat, of which he may or may not have an ownership interest. David, however, is
not an officer of Toronto Abattoirs or Quality Meat. The officers chiefly involved in the contract with Industrial are
Sheldon Garfinkle and Femardo Amorim. Mr. Garfinkle is the Chief Financial Officer and Executive Vice-President of
Toronto Abattoirs and Quality Meat, and Mr. Amorim is the Vice-President of Operations of these companies.
39
I will return to this topic of corporate ownership and control below, because determining the nature of the
relationship between the landlord and the tenant of 2 Tecumseth Street, which may have changed over time, is a
significant factor in my decision to dismiss the summary judgment motion.
40
But before moving on, I note here that in resisting the summary judgment motion, Industrial asked me to draw
an adverse inference that the current owners of TT Street are David and/or his brother or other members of their father
Franklyn's family. They urged me to draw this inference because David Schwartz refused to answer questions about the
ownership when he was cross-examined. However, the factual point I am making now, concerns the situation in 1985
when TT Street was owned by David's Uncle Irwin; i.e. it was owned by Irwin's family.
41 David Schwartz evidence about the nature of the leasing in 1985 strongly indicates that Irwin's family was to be the
landlord and to earn rental income and that Franklyn's family was to be an arms-length tenant earning business income
from operating a slaughter house and a meat processing facility on the leased premises.
42
It is TT Street's position that although David Schwartz seems to be intimately involved with both the landlord
and with the tenants of 2 Tecumseth Street, since 1985 and until today, the landlord has remained independent from
and has no control over the tenants.
43
Returning to the narrative, by Lease dated September 30, 2002, Toronto Abattoirs subleased the property to
Quality Meat. This sublease was not registered, and thus, as noted above, Industrial argued that the sublease was a sham
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and did not genuinely exist. I find as a fact, however, that the sublease was real, and I find as a fact that under the sublease
Quality Meat paid as rent its proportionate share of the rent that Toronto Abattoirs was paying to TT Street.
44

The sublease has a term of 23 years and 3 months. The rent provision in the sublease states:
As rent for the Subpremises, the Subtenant covenants to pay to the Sublandlord ... in Canadian funds without
deduction or setoff, 60% of the annual Minimum Rent and the Subtenant's proportionate share of all other sums
of money to be paid by the Sublandlord as Additional Rent under the Head Lease,.... The Subtenant shall not be
required to pay its proportionate share of any Additional Rent payable by the Sublandlord in respect of any matter
relating or chargeable specifically to or in respect of any portion of the Premises other than the Subpremises.

45
Turning now to Industrial's involvement in the affairs at 2 Tecumseth Street, Industrial, whose president is
Don Bayley, was one of several contractors that Toronto Abattoirs and Quality Meat retained to maintain and make
improvements to the facilities at 2 Tecumseth Street
46
Beginning in 2003, Industrial began providing goods and services from time to time to Toronto Abattoirs and
Quality Meat. From its perspective as Landlord and registered owner, it is not disputed that TT Street knew that
improvements were being made to the facilities on the 2 Tecumseth Street property. It is also not disputed that Mr.
Bayley did not know about TT Street's existence, and if he thought anything about it, Mr. Bayley assumed that Toronto
Abattoirs and Quality Meats were the owners of the property. He never thought to check the title of the property.
47
David Schwartz testified that Irwin sold his shares in TT Street in 2004 or 2005. I infer that it was around
this time that TT Street became a wholly owned subsidiary of Franklyn Bernard Company Limited. As already noted,
David Schwartz is a director of Franklyn Bernard Company Limited, which owns non-voting, fully redeemable shares in
Quality Meat Packers Holding Limited. It is Quality Meat Packers Holding Limited that is the parent of wholly owned
subsidiaries Toronto Abattoirs and Quality Meat.
48
In the late winter and spring of 2012, Mr. Bayley and Fernando Amorim, who reported to David Schwartz,
negotiated an agreement for upgrades to the refrigeration equipment for Quality Meat's operation. On March 29,2012,
Industrial and Quality Meat signed an agreement for the upgrades, known as the Refrigeration Upgrades Project.
The Refrigeration Upgrade Project was: (a) to supply, install and service a 500 HP Screw Compressor Package, a 250
HP Screw Compressor Package, a Plate & Frame Chiller Package, an Evaporative Condenser, and a Rooftop Dock
Evaporator; (b) to replace the Evaporator Coils and Evaporators; and (c) to Optimize Refrigeration Control System,
including all parts and labour. Apparently, there were government incentive programs to support this project.
49
Quality Meat issued purchase orders to Industrial totalling $1,235,033.55 (inclusive of applicable taxes), and
Industrial issued five invoices in the aggregate sum of $1,414,559.99 (inclusive of applicable taxes).
50
TT Street was not named in the contract, any of the purchase orders, or any of the invoices. Any payments were
made by Quality Meat and the work was done under the supervision of Mr. Amorim or George Papakakis, who is
Quality Meat's site engineer.
51
Although it is a provision in the Lease between TT Street and Toronto Abattoirs that the tenant shall not make
improvements to any part of the Premises without the landlord's approval, no formal request was made and no formal
approval was given for the Refrigeration Upgrade Project. David Shapiro, who would have made any request, testified
that the matter did not cross his mind, but that if a request had been made it would have been a matter for discussion
between himself and his brother.
.
52 Here it may be noted that at no time did Industrial give notice to TT Street pursuant to s. 19(1) of the Construction
Lien Act. As noted above, Mr. Bayley did not know about TT Street's existence until 2014 around the time when it
registered its lien.
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53 Industrial's invoices for the Refrigeration Upgrade were issued under the project code QM6337 and the last of these
invoices was issued on February 18, 2014. Industrial submitted that the amount unpaid for the Refrigeration Upgrade
project was $746,345.23.
54 On April 24,2014, which is 64 days after the last invoice on the project, Industrial registered a claim for lien against
TT Street's freehold in the amount of $746,345.23. Although the lien is expressed to be in respect of services and materials
supplied to Toronto Abattoir and Quality Meat, Industrial asserted its lien against TT Street's fee simple interest and
did not claim against the leasehold interests of Toronto Abattoirs and Quality Meat.
55
Pausing here, TT Street submits that Industrial's construction lien claim is untimely under s. 31(2)(b) because it
was not registered within 45 days "after the date the contract was completed or abandoned."
56 Industrial, however, submits that the lien is timely for three alternative reasons: (1) the project work was in phases
and was ongoing, and, therefore, the work had not been completed or abandoned, making the lien timely; (2) because
there were other Schwartz companies for which work was provided, Industrial had a "prevenient arrangement" with the
Schwartz family making the lien claim timely; and (3) one of its alleged subcontractors, L.R. Welding, whose principal
is Luis Ribeiro, performed work on the project on March 15,2014, making the preservation of the lien claim timely.
57
TT Street disputes that there is any evidence that supports any of these arguments about the timeliness of the
hen claim.
58
From the perspective of the summary judgment motion, there was, in truth, some evidence on the issue of the
timeliness of the hen, and some evidence about whether or not the project work was an improvement that would support
a hen claim and some evidence about the calculation of Industrial's damages. I do not propose to detail this evidence,
and simply say that there are genuine and difficult issues for trial about these matters.
—- 59 Resuming the narrative, there is no doubt that Industrial did supply goods and-services in a contract with Quality
Meat. There is also no doubt that Industrial was not fully paid for its goods and services.
60
On May 6, 2014, Toronto Abattoirs and Quality Meat made an assignment into bankruptcy and A. Farber &
Partners Inc. was appointed their receiver. The receiver subsequently, obtained court approval to sell the bankrupts'
assets and all of the equipment supplied by Industrial was sold and the refrigeration equipment is no longer at the 2
Tecumseth Street property.
61
On June 5, 2014, Industrial commenced this action seeking to enforce its hen claim and seeking damages against
TT Street, Toronto Abattoir and Quahty Meat for breach of contract, quantum meruit, and unjust enrichment in the
amount of $746,345.23, inclusive of HST. Industrial's claim is in respect of unpaid amounts for work performed at the
request of Quahty Meat.
62
On September 11, 2014, Industrial asked TT Street to consent to having the action referred to a master pursuant
to s. 58(l)(a) of the Construction Lien Act.
63
TT Street refused to consent and instead brought a summary judgment motion to have Industrial's construction
hen action dismissed.
64

Industrial brought a cross-motion to have the action referred to a m aster in Toronto.

F. Discussion and Analysis

1. Jurisdiction to Grant Summary Judgment in Construction Lien Actions
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65 TT Street's motion is a motion for summary judgment in a construction lien action. Rule 20.04(2)(a) of the Rules of
Civil Procedure provides that the court shall grant summary judgment if: "the court is satisfied that there is no genuine
issue requiring a trial with respect to a claim or defence."
66 With amendments to Rule 20 introduced in 2010, the powers of the court to grant summary judgment have been
enhanced. Rule 20.04(2.1) states:
20.04 (2.1) In determining under clause (2) (a) whether there is a genuine issue requiring a trial, the court shall
consider the evidence submitted by the parties and, if the determination is being made by a judge, the judge may
exercise any of the following powers for the purpose, unless it is in the interest of justice for such powers to be
exercised only at a trial:
1. Weighing the evidence.
2. Evaluating the credibility of a deponent.
3. Drawing any reasonable inference from the evidence.
67

Rule 20.04(2.2) states:
Oral Evidence (Mini-Trial)

(2.2) A judge may, for the purposes of exercising any of the powers set out in subrule (2.1), order that oral evidence
be presented by one or more parties, with or without time limits on its presentation.
68 On a motion for summary judgment, the court is entitled to assume that the parties have respectively advanced their
best case and that the record contains all the evidence that the parties will present at trial: Dawson v. Rexcraft Storage &
Warehouse Inc., [1998] O.J. No. 3240'(Ont. C.A.); Bluestone v. Enroute Restaurants Inc. (1994), T8 O.R. (3d) 481 (Ont.
C. A.); Papaschase Indian Band No. 136v. Canada (Attorney General), [2008] 1 S.C.R. 372 (S.C.C.) at para. 11.
69 The onus is on the moving party to show that there is no genuine issue requiring a trial, but the responding party
must present its best case or risk losing: Transamerica Life Insurance Co. of Canada v. Canada Life Assurance Co. (1996),
28 O.R. (3d) 423 (Ont. Gen. Div.), affd [1997] O.J. No. 3754 (Ont. C.A.). In 1061590 Ontario Ltd. v. Ontario Jockey
Club (1995), 21 O.R. (3d) 547 (Ont. C.A.) at para. 35, Justice Osborne stated: "a respondent on a motion for summary
judgment must lead trump or risk losing".
70
In Hryniak v. Mauldin, 2014 SCC 7 (S.C.C.), the Supreme Court of Canada held that on a motion for summary
judgment, the court should first determine if there is a genuine issue requiring trial based only on the evidence in the
motion record, without using the fact-finding powers enacted when Rule 20 was amended in 2010. The analysis of
whether there is a genuine issue requiring a trial should be done by reviewing the factual record and granting a summary
judgment if there is sufficient evidence to fairly and justly adjudicate the dispute.
71
In Hryniak v. Mauldin, 2014 SCC 7 (S.C.C.), although the Supreme Court of Canada commanded a very robust
summary judgment procedure, it did not foreclose lower courts from simply dismissing the summary judgment motion
and ordering that the action be tried in the normal course. Indeed, where there are genuine issues for trial and the lower
court concludes that employing the enhanced forensic tools of the summary judgment procedure would not lead to a
fair and just determination of the merits, the court should not decide the matter summarily: Mitusev v. General Motors
Corp., 2014 ONSC 2342 (Ont. S.C.J.) at para. 79; Gon (Litigation guardian of) v. Bianco, 2014 ONSC 7086 (Ont. S.C. J.)
at paras. 41-47; Gubert v. 1536320 Ontario Ltd., 2015 ONSC 3294 (Ont. S.C.J.); Mayotte v. Ontario, 2015 ONSC 4196
(Ont. S.C.J.).
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72
Section 67(2) of the Construction Lien Act requires the leave of the court for a motion for summary judgment,
and the court shall grant leave if the motion is either "necessary" or will "expedite the resolution of the issues in dispute".
Thus, while motions for summary judgment are available in a construction lien action, the moving party confronts a
preliminary hurdle of persuading the court that the motion is necessary or would expedite the resolution of the issues in
dispute: Brantford Engineering & Construction Ltd. v. 1562772 Ontario Inc., [2007] O.J. No. 1636 (Ont. S.C.J.).
73 I shall discuss the caselaw about s. 67(2) momentarily but, speaking practically or pragmatically, unless amotion for
leave is brought as a preliminary motion, it is hollow to discuss the leave requirement once the court schedules or approves
a timetable for the summary judgment motion. Of course, the court cannot abrogate a statutory leave requirement, but
where the moving party does not bring a preliminary motion for leave or the responding party does not move to quash
the motion for want of leave having been obtained, the court, having prepared for the motion being argued, should grant
leave and hear the motion, which is what I did in the case at bar. After preparing for and hearing the motion on its
merits, it would be specious to refuse leave, because refusing leave would just be a pretense for dismissing the motion
on its merits. Refusing to grant leave in the circumstances of the case at bar is to close the judicial bam door after the
parties' horses have gone to run their race.
74 In Michaels Engineering Consultants Canada Inc. v. 961111 Ontario Ltd (1996), 29 O.R. (3d) 273 (Ont. Div. Ct.),
the Divisional Court supported the idea that generally speaking, summary judgment motions should be available in
construction hen actions. At para. 8, Justice Borins stated:
...there is no reason, in principle, why a motion for summary judgment may not proceed in a construction lien
action. As motions for summary judgment, in general, are not inconsistent with the Act, they are sanctioned by
s. 67(3). Indeed, because the purpose of Rule 20 is to dispose of claims, or defences, which do not raise a genuine
issue for trial early in a proceeding, a motion for summary judgment advances the intention of the legislature as
found in s. 67(1). However, in Hamilton Landscaping & Paving v. 603893 Ontario Inc. (1988), 30 C.L.R. 127 (Ont.
H.C.J.), Gravely J. held that a motion fordefault judgment under rule 19,0.5 could be brought in the context of a
construction lien action. And in St. Clair Roofing & Tinsmithing Inc. v. Davidson (1992), 8 O.R. (3d) 578 at p. 583
(Gen. Div.), in following the Hamilton Landscaping case, in obiter dictum, Master Sandler saw no reason why Rule
20 could not be used "in an appropriate case". In my view, Master Sandler was correct in limiting the use of Rule 20
to "an appropriate case". It will be for the court to make this decision when its consent is requested, under s. 67(2)
of the Act, to bring a motion for summary judgment.
75
The case law tends toward the proposition that the leave requirement is a statutory anomaly and rarely should
be refused. In Bradhill Masonry Inc. v. Simcoe County District School Board, 2011 ONSC 6230 (Ont. S.C.J.) at para. 3
Justice Healey noted the anomaly that the Construction Lien Act imposes a leave requirement for a motion for summary
judgment; he stated:
3.... To require that a party seek leave to proceed with a motion for summary judgment prior to undertaking such
a step appears to contradict the provisions of s. 67(1) of the Act, which stipulates that the procedure in an action
shall be as far as possible of a summary character, having regard to the amount and nature of the hens in question.
Having regard to the amount in dispute in this proceeding, it seems sensible to grant leave to a party to take a step
such as a motion for summary judgment if such step may narrow or dispose of the triable issues.
76
See also Kieswetter Demolition (1992) Inc. v. Traugott Building Contractors Inc., 2014 ONSC 1397 (Ont. S.C.J.)
m at paras. 2-11.
77
In the case at bar, as already noted, I shall grant leave to bring the summary judgment motion and decide the
motion on its merits. As will shortly become apparent, with the benefit of foreshadowing the outcome of the summary
judgment motion, the summary judgment motion will have the efficiency of removing both the piercing the corporate
veil claim and also the unjust enrichment claim from the construction hen proceedings.
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78
In the case at bar, Industrial disputed that leave should be granted and submitted, in effect, that a summary
judgment motion was neither necessary nor expeditious having regard to the availability of a reference to the Master. In
my view, having fully responded to the summary motion rather than moving to have the motion quashed for want of
leave having been granted, Industrial's submissions come too late.
2. The Joinder of Claims in Construction Lien Actions

79
Pursuant to s. 55 (1) of the Construction Lien Act, a plaintiff in an action may join with a lien claim a claim for
breach of contract or subcontract. In the case at bar, Industrial had a contract with Quality Meat and save by piercing
the corporate veil there is no contract with TT Street.
80
TT Street submits that based on the evidentiary record for its summary judgment motion, there is no basis for
piercing the corporate veil. I agree.
81 The separate legal personality of the corporation is not lightly disregarded and a shareholder, which may include the
parent corporation or a subsidiary, can be sued for the wrongs of the corporation only in very limited circumstances. To
successfully sue the shareholder for the faults of his or her corporation, the plaintiff must "pierce the corporate veil". See:
Gregorio v. Intrans-Corp. (1994), 18 O.R. (3d) 527 (Ont. C.A.); Canada Life Assurance Co. v. Canadian Imperial Bank of
Commerce, 7 (1974), 3 O.R. (2d) 70 (Ont. C. A.); Transamerica Life Insurance Co. of Canada v. Canada Life Assurance Co.
(1996), 28 O.R. (3d) 423 (Ont. Gen. Div.), affd [1997] O.J. No. 3754 (Ont. C.A.); Kosmopoulos v. Constitution Insurance
Co. of Canada, [1987] 1 S.C.R. 2 (S.C.C.).
82 To pierce the corporate veil, two factors must be established: (1) the alter ego must exercise complete control over
the corporation or corporations whose separate legal identity is to be ignored; and (2) the corporation or corporations
whose separate legal identity is to be ignored must be instruments of fraud or a mechanism to shield the alter ego from
its liability for illegal activity: Transamerica Life Insurance Co. of Canada v. Canada Life Assurance Co., supra', Haskett v.
' Trans Union of Canada Inc. (2003), 224 D.L.R. (4th) 419 (Ont. C. A.); Gregorio v. Intrans-Corp., supra', Parkland Plumbing
& Heating Ltd. v. Minaki Lodge Resort 2002 Inc., supra, at paras. 49-54.
83 The evidentiary record for TT Street's summary judgment motion does not establish that the two factors necessary
to pierce the corporate veil are present in the case at bar. I, therefore, grant TT Street a partial summary judgment and
dismiss Industrial's claim in contract against TT Street.
84 In addition to advancing a claim in contract against TT Street, Industrial advances a claim for unjust enrichment
and a claim for quantum meriut, which in the circumstances of this case, is the same thing.
85
Industrial submits that it provided goods and services that benefited TT Street which has therefore been unjustly
enriched. TT Street responds that there has been no unjust enrichment because the refrigeration equipment is no longer
on the property having been sold as a part of the bankruptcy proceedings. I, however, do not and should not decide
whether this submission is correct, because s. 55 (1) only permits contractual claims to be joined to a construction lien
claim.
86
Where there is a contract that does not specify the contract price, a plaintiff can join a quantum meriut claim for
the value of the goods and services provided; however, a plaintiff cannot otherwise join a claim for unjust enrichment to
a construction hen action: Con-Drain Co. (1983) Ltd. v. Ronto Development Corp. supra', Torty v. Gilina, supra.
87 See also Juddav Designs Inc. v. Cosgriffe, 2010 ONSC 6597 (Ont. Master), affd 2012 ONSC 6493 (Ont. S.C.J.). In
this case, the court where there was a contract but a dispute about who were the contracting parties, an unjust enrichment
claim could be joined to a construction lien claim. In Juddav, Master Albert stated at paras. 28-29:
28. In my view the restriction in section 55(1) that "A plaintiff in an action may join with a lien claim a claim for
breach of contract or subcontract" is intended to preclude a personal injury or unrelated tort claim from being
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advanced in a lien claim, since lien proceedings are intended to be summary in nature. However, this would not
preclude advancing a claim for payment based on services performed and acknowledged as received when the
contract relied upon is not proven, either as to the agreed upon price or as to the proper naming of the parties.
29. The cases recognize that contractual quantum meruit applies when a contract is proven to exist but the parties
disagree as to the price. Similarly I find that unjust enrichment applies when the par-ties agree as to the existence of
a contract (in the present case everyone agrees that the contract is the letter from JD Design that is signed by Judy
Davies and dated March 28, 2007, accepted and signed back by Kelly Cosgriffe on April 11, 2007) but disagree as
to the correct characterization of the contracting parties.
88
Claims for tort and claims for damages outside contractual relations between the parties are not proper claims to
bejoinedinalien action: Clarke's Electrical Service Ltd. v. Gottardo Construction Ltd., [2001] O.J. No. 1517 (Ont. S.CJ.)
89
In the case at bar, it was conceded that the only contract was between Industrial and Quality Meat. The unjust
enrichment claim against TT Street is not based on any contract, and, in my opinion, it cannot be joined to Industrial's
construction lien and contract claims.
90

I, therefore, strike the unjust enrichment claim as improperly joined to this construction lien action.

3. Is TT Street an "Owner" under the Construction Lien Act?
91 As the review of the case law earlier in these Reasons for Decision reveals, whether or not the owner of the freehold
is liable as an "owner" under the Construction Lien Act depends upon a factually intensive analysis of the relationship
among the freehold owner (the landlord), the leasehold owner (the tenant), and the lien claimant that made improvements
to the leased premises. This analysis is done for the time during which the lien claimant supplies its services or materials
for the improvement.
92 In the case at bar, in my opinion, there were genuine issues for trial-about this factually intensive analysis. I heard
no arguments that there were no genuine issues for trial, and the debate between the parties was about whether the case
at bar was a suitable case for a summary judgment applying the approach mandated by Hryniak v. Mauldin.
93
I have set out above the factual background to the case, and it is my opinion that it would not be fair to either
party to decide the case at bar summarily.
94 I believe that there will be cases where the issue about whether the freehold owner is a statutory owner can be truly
and fairly be decided on a summary judgment motion using the approach mandated by Hryniak v. Mauldin, but this is
not one of them. I believe that there will be cases where the timeliness of a lien claim and the calculation of the amount
of it can be decided on a summary judgment motion, but this is not one of those cases.
95
Taking TT Street's case that it is not a statutory owner at its strongest, it is at its strongest around the time that
the lease between TT Street and Toronto Abattoirs was negotiated and the parties were going in independent directions.
Because I am ultimately dismissing TT Street's motion, I shall not express any view about whether, at its highest, TT
Street's case was sufficient for it to succeed on its motion for summary judgment, but in dismissing its summary judgment
motion, I do say that TT Street's case seems to have weakened by the time that Industrial began to supply goods and
services to Quality Meat.
96
In other words, around the time of the Refrigeration Project, the circumstances may have changed such that TT
Street had become a statutory owner although it might have not been a statutory owner for improvements made to the
premises at an earlier point in time.
97 I believe a trial is necessary to examine whether or not at the relevant time TT Street was a statutory owner whatever
may have been the case at the time when Irwin's family and Franklyn's family began to part company.
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98
David Schwarz, TT Street's major witness for the summary judgment motion, refused to answer questions about
the ownership of TT Street and this is unfortunate because it might have indicated that TT Street's strongest case (and
I repeat that I am not opining about whether it was strong enough) had not weakened.
99 Industrial, which did not bring a refusals motion, asks that an adverse inference be drawn that TT Street's connection
to Toronto Abattoirs was such that it was or had become a statutory owner. In the circumstances of the case at bar,
I do not think, however, that it would be fair or just to decide the summary judgment motion by drawing an adverse
inference when the true state of affairs can be determined at a trial.
100
Given the expanded forensic resources available on a summary judgment motion, while it may be possible to
fairly conduct the factually intensive inquiry required to make a determination of whether the owner of the freehold is a
statutory owner, I repeat that, in my opinion, the case at bar is not a case where the court ought to make the determination
summarily.
G. Conclusion

101
For the above reasons, I grant leave to TT Street to bring its summary judgment motion, and I grant the motion
insofar as I dismiss Industrial's claim against TT Street in contract and its related claim to pierce the corporate veil. I
grant Industrial's motion that the action be referred to a m aster but on terms that the claims for quantum meruit and
unjust enrichment are struck out. With these determinations, I grant Industrial's motion to refer the action to a master
at Toronto.
102
If the parties cannot agree about the matter of costs, they may make submissions in writing beginning
with Industrial's submissions within 20 days from the release of these Reasons for Decision followed by TT Street's
submissions within a further 20 days. In the absence of any submissions, I order costs in the cause.
Schedule "A" — Construction Lien Act

—

—

—-

Interpretation

Definitions
1. (1) In this Act,

.

"improvement" means, in respect of any land,
(a) any alteration, addition or repair to the land,
(b) any construction, erection or installation on the land, including the installation of industrial, mechanical,
electrical or other equipment on the land or on any building, structure or works on the land that is essential to the
normal or intended use of the land, building, structure or works, or
(c) the complete or partial demolition or removal of any building, structure or works on the land;
"interest in the premises" means an estate or interest of any nature, and includes a statutory right given or reserved to the
Crown to enter any lands or premises belonging to any person or public authority for the purpose of doing any work,
construction, repair or maintenance in, upon, through, over or under any lands or premises;
"land" includes any building, structure or works affixed to the land, or an appurtenance to any of them, but does not
include the improvement;
"owner" means any person, including the Crown, having an interest in a premises at whose request and,
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(a) upon whose credit, or
(b) on whose behalf, or
(c) with whose privity or consent, or
(d) for whose direct benefit,
an improvement is made to the premises but does not include a home buyer;
"payer" means the owner, contractor or subcontractor who is liable to pay for the materials or services supplied to an
improvement under a contract or subcontract; ("responsable du paiement")
"premises" includes,
(a) the improvement,
(b) all materials supplied to the improvement, and
(c) the land occupied by the improvement, or enjoyed therewith, or the land upon or in respect of which the
improvement was done or made;

Creation of lien
14. (1) A person who supplies services or materials to an improvement for an owner, contractor or subcontractor, has a
hen upon the interest of the owner in the premises improved for the price of those services or materials.

Where owner's interest leasehold
19. (1) Where the interest of the owner to which the lien attaches is leasehold, the interest of the landlord shall also be
subject to the hen to the same extent as the interest of the owner if the contractor gives the landlord written notice of the
improvement to be made, unless the landlord, within fifteen days of receiving the notice from the contractor, gives the
contractor written notice that the landlord assumes no responsibility for the improvement to be made.

Expiry of liens
31.(1) Unless preserved under section 34, the hens arising from the supply of services or materials to an improvement
expire as provided in this section. R.S.0.1990, c. C.30, s. 31 (1).
Contractor's liens
(2) Subject to subsection (4), the hen of a contractor,
(a) for services or materials supphed to an improvement on or before the date certified or declared to be the date
of the substantial performance of the contract, expires at the conclusion of the forty-five-day period next following
the occurrence of the earlier of,
(i) the date on which a copy of the certificate or declaration of the substantial performance of the contract is
published as provided in section 32, and
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(ii) the date the contract is completed or abandoned; and
(b) for services or materials supplied to the improvement where there is no certification or declaration of the
substantial performance of the contract, or for services or materials supplied to the improvement after the date
certified or declared to be the date of substantial performance, expires at the conclusion of the forty-five-day period
next following the occurrence of the earlier of,
(i) the date the contract is completed, and
(ii) the date the contract is abandoned.

How lien preserved
34. (1) A lien may be preserved during the supplying of services or materials or at any time before it expires,
(a) where the lien attaches to the premises, by the registration in the proper land registry office of a claim for lien
on the title of the premises in accordance with this Part; and
(b) where the lien does not attach to the premises, by giving to the owner a copy of the claim for lien.

Contents of claim for lien
(5) Every claim for lien shall set out,
(a) the name and address for service of the person claiming the hen and the name and address of the owner ofthe
premises and of the person for whom the services or materials were supplied and the time within which those services
or materials were supplied;
(b) a short description of the services or materials that were supplied;
(c) the contract price or subcontract price;
(d) the amount claimed in respect of services or materials that have been supplied; and
(e) a description of the premises,
(i) where the Hen attaches to the premises, sufficient for registration under the Land Titles Act or the Registry
Act, as the case may be, or
(ii) where the lien does not attach to the premises, being the address or other identification of the location of
the premises.

Liability for exaggerated chum, etc.
35. In addition to any other ground on which the person may be liable, any person who preserves a claim for Hen or
who gives written notice of a Hen,
(a) for an amount which the person knows or ought to know is grossly in excess of the amount which the person
is owed; or
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(b) where the person knows or ought to know that the person does not have a hen,
is liable to any person who suffers damages as a result.....
General power to discharge lien
47. (1) Upon motion, the court may,
(a) order the discharge of a lien;
(b) order that the registration of,
(i) a claim for hen, or
(ii) a certificate of action,
or both, be vacated;
(c) declare, where written notice of a hen has been given, that the hen has expired, or that the written notice of the
hen shall no longer bind the person to whom it was given; or
(d) dismiss an action,
upon any proper ground and subject to any terms and conditions that the court considers appropriate in the
circumstances.

Accommodating Multiple Claims

-

Joinder of claims
55. (1) A plaintiff in an action may join with a hen claim a claim for breach of contract or subcontract.
Counterclaims and crossclaims
(2) A defendant in an action may, counterclaim against the person who named the defendant as a defendant in respect
of any claim that the defendant may be entitled to make against that person, whether or not that claim is related to the
making of the improvement.
Procedure Generally

Summary procedure
67. (1) The procedure in an action shall be as far as possible of a summary character, having regard to the amount and
nature of the hens in question.
Interlocutory steps
(2) Interlocutory steps, other than those provided for in this Act, shall not be taken without the consent of the court
obtained upon proof that the steps are necessary or would expedite the resolution of the issues in dispute.
Application of rules of court
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(3) Except where inconsistent with this Act, and subject to subsection (2), the Courts of Justice Act and the rules of court
apply to pleadings and proceedings under this Act.
Motion and cross-motion granted in part on terms.
Footnotes
*

Additional reasons at Industrial Refrigerated Systems Inc. v. Quality Meat Packers Ltd. (2015), 2015 ONSC 5334, 2015
CarswellOnt 13123, 50 C.L.R. (4tli) 235 (Ont. S.C.J.).

**

A corrigendum issued by the court on September 15, 2015 has been incorporated herein.

End of Document
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PINEHURST WOODWORKING CO. v. ROCCO et al.; PINEHURST
WOODWORKING CO. v. EAGLEBROOK INVESTMENTS LTD.
Reid, Craig and Sutherland JJ.
Heard: June 17,1985
Judgment: January 22,1986
Docket: Nos. 362/84 and 478/84
Counsel: Norman Direnfeld, for Pinehurst Woodworking.
Frank M. D'Andrea, for Agostino Rocco.
Philip W Thompson, for Eaglebrook Corporation.
Subject: Property; Contracts; Corporate and Commercial
APPEAL from a judgment in favour of a contractor against the landlord and tenant for a mechanics' hen claim and
personal judgment.
The judgment of the Court was delivered by Sutherland J.:
1
Each of the defendants, Agostino Rocco and Eaglebrook Corporation (formerly Eaglebrook Investments Limited
and hereinafter referred to as "Eaglebrook"), appeals from the decision of the Honourable Judge Clare, sitting as a Local
Judge of this Court, given orally on April 6,1984 in an action under the Mechanics' Lien Act, R.S.O. 1980, c. 261, (the
"Act") [subsequently repealed and superseded by the Construction Lien Act, S.0.1983, c. 6]. The respective appeals were
heard in sequence, and these reasons apply to both.
2 At the material times, Eaglebrook was the owner and developer of a new shopping mall, known as Thornhill Square,
in Markham, Ontario.
3 In May 1981, before the shopping mall opened for business, Eaglebrook, as landlord, entered into an agreement to
lease with Rocco, who was stated to be contracting for a corporation to be incorporated. The agreement to lease applied
to premises (the "leased premises") forming part of the mall and identified as store No. 265, and it provided that during
the lease term of 10 years the leased premises would be:
... continuously, actively, and diligently operated, fully fixtured, stocked and staffed on such days and during such
hours as the shopping centre is open for business, solely for the purpose of conducting the business of the sale, at
retail, of Unisex Fashion Clothing Wear, and for no other purpose, and only under the name of Insieme.
Schedule C to the agreement provided that only items designated therein as "Landlord's Work" would be provided and
installed at Eaglebrook's expense, and made it clear that "Landlord's Work" included not much more than the basic
building and a "shell" of the leased premises, with perimeter walls of bare plasterboard or concrete block, roughedin utilities, a single telephone conduit, a heat pump for heating and cooking, a sprinkler main, and, if required by the
applicable building code, a rear door. Almost everything else, whether installed by the landlord or not, was to be paid for
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by the tenant, and most items were to be provided by the tenant at its own expense, but with designs and other matters
subject to approval by the landlord.
4 Among the things to be paid for, and mostly provided by, the tenant were ceilings, floor coverings, partition walls,
wall coverings, all electrical controls, distribution wires and fixtures, all air distribution ducts, all plumbing and plumbing
fixtures beyond that roughed in, water heaters, extra telephone lines, store signs, any additional fire protection required
because of the tenant's use of the leased premises, all duct work for ventilation, all door frames, doors, door hardware
and light fixtures. All that was in addition to cabinets, showcases, cash registers, mirrors, clothes racks, furniture and all
other equipment and fittings required in the operation of the tenant's business.
5
The appellant Rocco accepted, purportedly on behalf of a corporation with the name "Insieme Unisex Boutique
Limited", a tender by the respondent Pinehurst Woodworking Company Limited ("Pinehurst") to provide, for $44,500,
among other things, the carpentry, millwork (cabinet making), storefront, mirrors, glass, glazing, wood doors, door
frames, door hardware, drywall, acoustics, painting and decorating, vinyl wall coverings, carpeting, quarry tile, sign,
sink and hook-up, heating ventilation and air-conditioning duct work, and all electrical work, all in accordance with
plans and specifications which had been, or were later, approved on behalf of Eaglebrook. The contract resulting from
the acceptance of Pinehurst's tender was dated August 28, 1981. It provided that the contract price specifically excluded
19 classes of items, including free-standing furniture, cash registers and any items to be provided by the landlord. I have
fisted many of the items to be provided by Pinehurst so that it can be seen how many are of the sort which by their nature
became incorporated into the leased premises in a way that would prevent them from being removed without their being
destroyed or significantly diminished in value.
6 Before Pinehurst was permitted to enter the leased premises for the purpose of installing any tenant's improvements, it
had to produce an insurance certificate showing that it had at least $1 million of contractor's liability insurance coverage.
That requirement was complied with.
7 In the agreement to lease, Eaglebrook agreed, subject to certain conditions, that it would pay the tenant an allowance
equal to $75 per square metre of the leased premises to help defray the cost of the finishing and fixturing of the leased
premises.
8
The agreement resulting from the acceptance of Pinehurst's tender was a conditional sale agreement. Paragraph 3
of the general conditions of the agreement states:
3. It is hereby understood and agreed that the title to the goods [which term was previously stated in the agreement
to include goods, chattels, fixtures and services as set out in Schedule A to the agreement — i.e. to include all of
Pinehurst's work product under the agreement] provided pursuant to this agreement shall be in Pinehurst and shall
not pass to the client until payment in full as defined hereunder has been made.
(Words in parentheses added) The agreement also contained a number of provisions common in conditional sale
contracts, including provisions requiring the goods to be kept at the leased premises and a provision prohibiting the
mortgaging of the goods until they were paid for in full. It was also provided that in the event of non-payment of an
instalment of the purchase price, Pinehurst could accelerate the due date of payment of the balance owing, could enter
the leased premises and remove goods, could resell the goods and could look to the client for any deficiency.
9
By an invoice dated August 24, 1981, and sent by Pinehurst to Insieme Unisex Boutique Limited at the address
of Agostino Rocco, it was shown that the contract price of $44,500 was to be paid in four instalments, namely $8,500
due with the order, $20,915 due September 23,1981, $8,010 due October 23,1981, and $6,675 due November 23, 1981.
The invoice requested the forwarding of post-dated cheques, and they were in fact provided, in the form of personal
cheques of Rocco.
10
On or about September 4, 1981, Pinehurst delivered the required certificate of insurance to Eaglebrook. Plans
previously delivered to Eaglebrook's agent with respect to the tenant's improvements proposed for the leased premises
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were modified by Eaglebrook's agent and approved by the agent on or about September 4, 1981, but there was
uncontradicted evidence that the approved plans were not received by Pinehurst until September 22,1981, at the earliest.
The returned plans were stamped on each of the first three pages and each of the stamped impressions had been signed
by an agent of Eaglebrook and had been dated September 4,1981. The stamping on p. 1 of the plans had a checkmark
in the box opposite the words "Approved as Noted" and the stampings on pp. 2 and 3 had check marks in the same box
and also in the box opposite the word "Re-Submit". All of the stampings included a legend as follows:
CHECKED FOR GENERAL ARRANGEMENT ONLY NO RESPONSIBILITY ACCEPTED FOR DETAILS
OR COSTS
Counsel for Pinehurst has agreed with the statement in the factum of counsel for Eaglebrook that the approved plans
were received by Pinehurst not before September 22,1981, and perhaps not until September 26, that is, at a time when the
bulk of Pinehurst's work was completed. However, regard should be had to the uncontradicted evidence of Mr. Collins,
a representative of the project manager for Eaglebrook, to the effect that the usual practice of the project manager
when it approved plans, with or without minor changes, was to speak to the contractor by telephone advising of the
approval, mentioning any small changes required and asking whether the contractor wished to pick up the plans or to
have them mailed out. It is apparent that in this case they were mailed out, after Pinehurst was contacted by telephone
on September 8.
11
Pinehurst started the work on or about September 9; the store opened on September 25; and Pinehurst had
completed its obligations pursuant to the original plans and specifications by October 16, 1981. Later, Eaglebrook's
manager notified Pinehurst that the lighting in the leased premises was not functioning properly. Sometime after October
21, and before November 4,1981, Pinehurst changed the transformer, substituting the larger one called for by a change
that had been made to the plans and specifications by the agent of Eaglebrook on or about September 8,1981.
12
Initially Pinehurst, which had quoted its overall price on the basis of the smaller transformer, sought to have the
larger transformer and the cost of exchanging transformers dealt with as an extra under its contract. Both Eaglebrook
and Rocco supplied and installed the larger transformer without having anyone's commitment to reimburse it for the
extra cost. Rocco, in effect, took the position that the installation of the larger transformer was part of the work called
for under the main contract with Pinehurst, a position that obviously weakened his later argument that Pinehurst's claim
for a lien under the Act had not been filed within the statutory 37-day period.
13
As started above, the conditional sales contract dated August 28, 1981, was stated to be between Pinehurst,
as vendor, and Insieme Unisex Boutique Limited, as purchaser. There was uncontradicted evidence at the trial that
employees of Pinehurst first obtained the name "Insieme" from the tenants' list maintained by Eaglebrook's project
manager and later filled out the name to match the name given in a telephone listing for a store at another location. In
accordance with its usual routine, Pinehurst, on August 24,1981, wrote a letter (Ex. 13) to the Ministry of Consumer and
Commercial Relations, Public Search Office, requesting information about a corporation with the name Insieme Unisex
Boutique Limited. The Ministry's reply (Ex. 15) transmitted to Pinehurst by mail, was dated September 1 and stated that
the Ministry had no record of a corporation with the name searched. The reply also referred to an accompanying report
in which the Ministry provided information with regard to a similarly named corporation, Insieme Unisex Limited,
shown to have been incorporated in Ontario on April 17,1978, and to have an Agostino Rocco as its president and sole
director. On August 1981, Pinehurst also wrote to the same ministry to have a partnership search made with respect
to the name "Carini", that being a name which appeared on the plans for the leased premises. That search elicited a
reply that that ministry had no record of a partnership or proprietorship with the name "Carini". The evidence is to the
effect that on or soon after September 2, 1981, i.e. before Pinehurst had cashed Rocco's first cheque and commenced
work under its contract related to the leased premises, Pinehurst was aware that there was no corporation with the name
Insieme Unisex Boutique Limited.
14
Pinehurst caused a financing statement to be registered under the Personal Property Security Act, R.S.O. 1980,
c. 375 (the "P.P.S.A."), in respect of its conditional sale contract. In that financing statement, the debtor was shown to
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be Insieme Unisex Boutique Limited. By letter of October 6,1981, Pinehurst wrote to Insieme Unisex Limited enclosing
an amended contract, in which the conditional purchaser's name was shown as Insieme Unisex Limited, and asking that
Rocco cause the change to be initialled and the revised contract to be returned so that a new financing statement (or, a
financing change statement) could be registered under the P.P.S.A. Rocco did not comply with that request.
15 On October 9, when Pinehurst had not responded promptly to the request for a larger transformer and was seeking
to have the added cost treated as an extra under the contract, an urgent protest and demand was sent to Pinehurst by
telegram and the sender was stated therein to be Carini Unisex Limited per Agostino Rocco. As late as October 16,1981,
Pinehurst was still sending invoices in respect of the leased premises to Insieme Unisex Boutique Limited at the address
of Rocco. When cross-examined as to this, a representative of Pinehurst could say only that he believed that the secretary
who typed further invoices simply copied the address off copies of earlier invoices on file.
16 It was admitted on behalf of Rocco that at the date the Pinehurst contract was entered into, there was no company
in existence with the name Insieme Unisex Boutique Limited, nor was there a partnership, proprietorship or corporation
with the word "Carini" as part of its name but there was in existence an Ontario corporation with the name Insieme
Unisex Limited. Those admissions added little to what had already been established from government documents.
17 The following excerpts are taken from the transcript of the direct examination and the cross-examination, at trial,
of Charles W. Winstone, the sales manager of Pinehurst:
18

(1) Direct examination, at p. 122 of the transcript:
Q. Now I just want to take you back one moment, Exhibit One [the Pinehurst conditional sale contract dated August
28,1981] has the name of the store owner as Insieme Unisex Boutique Limited, who gave you that name?
A. We would have taken it from the tenant list as well as from the, in my discussions with Rocco, he had informed
me that he was incorporating another company but he would use this name to start with.
Q. Well on the tenant list as you know there is only the word Insieme?
A. Mr. Moore [Andrew Moore, contracts manager at Pinehurst] would have got the full name from, I believe the
phone book.

[Words in parentheses added]
19

(2) Cross-examination, at p. 137 of the transcript:
Q. There is nowhere on this document [the August 28, 1981 contract with Pinehurst] that indicates that you're
entering into a contract with Mr. Rocco. Would you not agree with me?
A. We're entering into a contract with Mr. Rocco's company.
Q. Yes?
A. And he's signing for that company.
Q. With Insieme Unisex Limited?
- A. Yes.

-

Q. And an entity called Carini, a store?
A. Yes a store named Carini.
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Q. Were you advised that perhaps there would be incorporation of another company?
A. Yes we were.
Q. And were you advised that that other company would be called Carini?
A. Yes we were, as a matter of fact later on counsel the cheques, the post-dated cheques that we had were changed
to Carini to my understanding. We returned the post-dated cheques and he issued new cheques under the name of
Carini, under the name of the new company he incorporated.
[Words in parentheses added] There was no re-examination of Mr. Winstone with respect to the part of his testimony
set forth above.
20
As stated, Rocco gave Pinehurst four personal cheques, three of which were post-dated, in amounts aggregating
$44,500, being the contract price. The first two cheques, in the aggregate amount of $29,815 were honoured. The other
two personal cheques of Rocco, being one for $8,010 due on October 23, 1981 and one for $6,675 due on November
23.1981, were exchanged by Rocco for two other cheques bearing the same respective dates and being in the respective
amounts of the earlier cheques but drawn upon a different bank. The substituted cheques (Exs. 23 and 24) were also
different in another way, in that well above the signature line and just below the line above which was printed, in words,
the amounts payable, there appears the name "Carini Unisex Ltd.". Each substituted cheque is signed by Rocco, his
signature being the same as the signature on his four personal cheques (copies of which were admitted as Ex. 22), and
on neither of the substituted cheques is the signature of Rocco preceded by the word "by" or "per" or any such word
making it clear that Rocco was signing on behalf of another.
21 When Pinehurst attempted to cash the first of the substituted cheques on its due date of October 23,1981, it found
that payment thereof had been stopped.
22
On November 4, five representatives of Pinehurst turned up at the leased premises with a policeman to repossess
items sold under the conditional sales agreement. The Honourable Judge Clare found, on abundant evidence, that they
removed two sliding doors valued at $1,300, cabinets valued at $2,000, four changing room doors valued at $300, the
valuations being based amounts found to have been charged for such items by Pinehurst. In later accounting, Pinehurst
sought to collect, or offset, the sum of $422 as the cost of such repossession and would have allowed only $303.20 as
the salvage value of the items taken.
23
It is not disputed that Pinehurst's representatives had intended to remove more of the detachable items but were
prevented from doing so or persuaded not to do so by manager of the mall, an agent or employee of the landlord,
Eaglebrook.
24 Shortly thereafter Pinehurst filed its claim for lien under the Act and later it commenced its mechanics lien action
against Eaglebrook, Rocco, Carini Unisex Limited and Insieme Unisex Limited.
25 In order to have the claim for lien discharged, Eaglebrook deposited with the Court a letter of credit issued by the
Canadian Imperial Bank of Commerce, being No. GE26/2622 in the amount of $24,030.76. By an order dated March
26.1982, of the Honourable Judge Shearer, Pinehurst's claim for hen was discharged and the letter of credit was declared
to stand as security to the credit of the action in the place and stead of the leased premises and the fee simple interest.
26
There was uncontradicted testimony from Mr. Winstone of Pinehurst to the effect that he had been to the leased
premises in March 1984 and had seen that they were being operated, under the name "Kent Clothing", with basically
the same tenant's improvements as had been supplied by Pinehurst. Mr. Winstone expressed the opinion that such
improvements had a value of more than $40,000. The trial Judge accepted that evidence and made express findings in
accordance with it.
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27
There was no agreement by Pinehurst with any of the defendants that it would not file or assert a claim for hen
under the Act.
28
Pinehurst claimed a lien under the Act against the leasehold interest and also against the fee simple interest of
Eaglebrook, the latter by virtue of the provisions of subs. 8(1) of the Act, which are as follows:
8. — (1) Where the estate or interest upon which the lien attaches is leasehold, the fee simple is also subject to the
lien if the person doing the work or placing or furnishing the materials gives notice in writing, by personal service,
to the owner in fee simple or his agent of the work to be done or materials to be placed or furnished unless the owner
in fee simple or his agent within fifteen days thereafter gives notice in writing, by personal service, to such person
that he will not be responsible therefor.
Pinehurst's contention was that the delivery to Eaglebrook’s agent (the project manager) of the plans and specifications
for the tenant's improvements proposed for the leased premises constituted a notice in writing by personal service to
Eaglebrook and neither Eaglebrook as owner of the fee simple nor its agent had within 15 days thereafter given Pinehurst
a notice writing under subs. 8(1) denying responsibility. Pinehurst also claimed against all defendants personally.
29
All defendants denied liability. All asserted that Pinehurst had not filed its claim for lien and had not initiated
its action within the times limited by the Act and so had no valid hen. Eaglebrook submitted that no notice in writing
had been given by Pinehurst to it or any of its agents and accordingly that there was no hen against the fee simple. At
trial, Eaglebrook also denied any personal liability and denied that it was an "owner" within the meaning of cl. l(l)(f)
of the Act.
30 In their statement of defence, Rocco and the defendant corporations associated with him, in addition to defences
based on the limitation period under the Act, alleged failure by Pinehurst to complete the work, poor workmanship,
interference with the business (by removal of doors and other items) and asserted that these defendants were not indebted
to Pinehurst. Although it was not pleaded, Rocco also defended at trial on the basis that at all times he was, to the
knowledge of Pinehurst, contracting on behalf of an existing corporation or a corporation about to be incorporated
for the purpose of operating the business to be carried on from the leased premises. At trial, the Rocco group also
defended apparently without objection from Pinehurst, on the basis of a doctrine of election, as between rights under the
conditional sale agreement and rights to a hen under the Act, although that doctrine was neither pleaded nor statutory.
31
I am in agreement with the observation at trial by the Honourable Judge Clare that a great deal of time was spent
at trial establishing background facts as to which there turned out to be no dispute and that should therefore have been
reduced to a statement of agreed facts. For a variety of reasons I have felt it necessary to read most of the transcript of
the evidence at trial, an exercise which leaves me in total sympathy with the learned trial Judge's observation.
32 In the oral reasons for judgment given by the trial Judge, Rocco is referred to as one of the tenants of the shopping
mall and Eaglebrook is expressly found to have been the owner and developer of the mall. It was also expressly found
that Pinehurst obtained Rocco's name and the name Insieme from the tenant list maintained by Eaglebrook's project
manager and that Pinehurst entered into a conditional sale contract to supply tenant's improvements for the leased
premises, the contract being stated to be with Insieme Unisex Boutique Limited, for whom Rocco signed, and being in
the amount of $44,500. It was also expressly found that soon after the signing of the conditonal sale agreement, Pinehurst
learned that there was no corporation with the name Insieme Unisex Boutique Limited. Express findings were made,
to the same effect as set out by me above, as to the insurance certificate, the substitution of a heavier transformer, the
four personal cheques delivered by Rocco arid the Substitution of two other cheques for two of them, the continued
invoicing of Insieme Unisex Boutique Limited by Pinehurst after it knew there was no such corporation, the repossession
by Pinehurst of specified items and the role of Eaglebrook's agent in preventing further repossessions on that occasion.
The trial Judge also found expressly that the store opened for business on September 25 at which time Pinehurst had not
completed all its work, there being cabinets worth some $2,500 that were not installed until October 13,1981. The trial
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Judge's findings as to the value of the items removed by Pinehurst has been summarized above. It was also found that
Eaglebrook had still not paid some $6,000 which, under the terms of the agreement for lease, it was supposed to allow
the tenant in respect of the cost of the tenant's work referred to in Sched. C to that agreement.
33

The learned trial Judge held:
i. that Pinehurst was not entitled to claim anything in respect of its expenses in substituting the larger transformer;
ii. that the conditional sale contract was a personal contract of Rocco because he had purported to sign for an
existing corporation when in fact the corporation in question did not exist;
iii. that Rocco in substituting the last two post-dated cheques had attempted to deceive Pinehurst by having it
unknowingly accept cheques on which Rocco would have no personal liability;
iv. that there was a valid claim for hen, timely filed and, by inference, a valid mechanics' lien action;
v. that the seizure under the conditional sale contract, while it reduced the value of the mechanics' lien claim by
the value of the goods seized, found to be a net amount of $3718.80, did not amount to an election which deprived
Pinehurst of a hen under the Act upon the leasehold interest;
vi. that the delivery of the plans and specifications to an agent of Eaglebrook (the project manager) was a written
notice under s-s. 8(1) of the Act and as no disclaimer or denial had been delivered under that subsection by
Eaglebrook as owner of the fee simple the fee simple would also have been subject to the mechanics' hen in favour
of Pinehurst and so the bank letter of credit was subject to such a hen; and
vii. that Eaglebrook was personally liable jointly and severally with Rocco for payment of the net claim of Pinehurst,
in effect, because it had played an active part in supervising the improvements and because it was committed to pay
or allow an allowance as to part of their costs.

34 The trial Judge gave judgment against Rocco and against Eaglebrook in the amount of $ 12,815.09 plus prejudgment
interest of $5,021.29 and costs of $2,000, for a total of $19,836.99, and directed that the accountant of the Supreme Court
of Ontario draw upon the above-mentioned letter of credit to satisfy the judgment.
35
On behalf of the appellant Agostino Rocco, it was submitted that the trial Judge was in error in holding
Rocco personally liable because, it was submitted, Pinehurst at all material times was aware that it was dealing with a
corporation or a corporation to be incorporated and not with Rocco personally. The second ground of appeal related
to the claim for hen; Rocco submitted that the trial Judge erred in finding that the attempt by Pinehurst to repossess
tenant's improvements supphed by it, and the repossession of certain items, did not amount to an election that barred
Pinehurst from asserting any hen claim under the Act.
36 The appeal of Eaglebrook is focused on submissions that the trial Judge erred in two principal areas, namely: (i) in
holding that Pinehurst had given a notice under subs. 8(1) of the Act; and (ii) in holding that Eaglebrook's interest was
subject to a hen because Eaglebrook was a statutory owner within the definition in cl. l(l)(f) of the Act.
37 Moreover, it is not clear whether the trial Judge's holding that Eaglebrook was personally hable was based on his
finding that Eaglebrook was a statutory "owner" or represented the conclusion that where there is a hen against the fee
simple interest under subs. 8(1) the landlord is also personally hable.
Validity of Lien Action

38
Common to both appeals is the issue of whether the claim for hen was filed in time. The trial Judge found that
it was, and there is ample evidence to support that conclusion. The combination of the completion of the late-delivered
cabinets and the exchange of the electrical transformer are sufficient to support the trial Judge's conclusion. On the
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appeal, no submissions were made as to the second limitations argument, i.e. that the lien action was not commenced
on time. Accordingly, these grounds of appeal fail.
Personal Liability of Agostino Rocco

39 The trial Judge found Rocco personally liable on the ground that he, having signed the conditional sale agreement
on behalf of a corporation not in existence and not then proposed to be incorporated, was in the position of an agent who
purports to contract on behalf of a principal later found not to have existed. The conclusion was stated as a matter of
law and without comment upon evidence that tended to take the case out of the general rule. Thus, the trial Judge made
no reference to the evidence of Mr. Winstone quoted above to the effect that he (and I believe therefore Pinehurst) was of
the belief that Pinehurst was contracting with a corporation of Rocco's that would be replaced by another corporation
to be incorporated by Rocco to operate the retail business in question. Nor was there any comment by the trial Judge
on the uncontradicted evidence of Mr. Moore of Pinehurst to the effect that, before any work was commenced by it,
Pinehurst was aware that corporation named as buyer in the conditional sale agreement did not exist.
40 Pinehurst submitted that the name Insieme Unisex Boutique Limited was supplied to it by Rocco, but I find that
not to be borne out by, or in accordance with, the evidence.
41 On behalf of Pinehurst, it is asserted that the position of Rocco is inconsistent. He signed the agreement on behalf of
a corporation that was either mis-named or non-existent — and at the same time he maintains that he was really signing
on behalf of a corporation to be incorporated. Nothing in the agreement speaks of the intent to have the contract taken
over by the corporation to be incorporated. Rocco had under his control a corporation called Insieme Unisex Limited
but there was nothing said at the time to indicate that the problem was one of misdescription.
42 I am not satisfied that the amount of information possessed by Pinehurst as to the non-existence of Insieme Unisex
Boutique Limited and the intentions of Rocco does not take the case out of the rule in Kelner v. Baxter (1866), L.R.
2 C.P. 174, as adopted recently by our Court of Appeal in Royal Inns Can. Ltd. v. Bolus Revelas-Bolus Ltd. (1982),
37 O.R. (2d) 339 at 346, 136 D.L.R. (3d) 272 (Ont. C.A.) [Leave to appeal to the Supreme Court of Canada refused
(1982), 38 O.R. (2d) 703n, 45 N.R. 450n (S.C.C.). There are, however, two other reasons that support the trial Judge's
decision that Rocco was personally liable. Firstly, Carini Unisex Limited is a corporation incorporated under the laws
of Ontario and there is no evidence that the provisions of s. 19 of the Business Corporations Act, R.S.O. 1980, c. 54,
[subsequently reported and superseded by the Business Corporations Act, S.0.1982, c. 4], were followed by it following
its incorporation. The first three subsections of s. 19 states as follows:
19. — (1) In this section,
(a) 'contractor' means a person who enters into a pre-incorporation contract in the name of or on behalf of a
corporation before its incorporation;
(b) 'other party' means a person with whom a contractor enters into a pre-incorporation contract;
(c) 'pre-incorporation contract' means a contract entered into by a contractor in the name of or on behalf of a
corporation before its incorporation.
(2) A corporation may adopt a pre-incorporation contract entered into in its name or on its behalf, and thereupon
the corporation is entitled to the benefits and is subject to the liabilities that were contracted in its name or on its
behalf and the contractor ceases to be entitled to such benefits or to be subject to such liabilities.
(3) Where a pre-incorporation contract is not adopted by a corporation, the contractor is entitled to the benefits and
subject to the liabilities under the contract and is entitled to recover from the corporation the value of any benefit
received by the corporation under the contract.
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From the record it would appear that subs 19(3) is applicable, with the result that Pinehurst may recover from Rocco
and Rocco is entitled to recover from Carini Unisex Limited.
43
If the timing is such that the revised Business Corporations Act, S.O. 1982, c. 4, applies, the relevant provisions
of that Act are in s. 21 which states as follows:
21. — (1) Except as provided in this section, a person who enters into an oral or written contract in the name of
or on behalf of a corporation before it comes into existence is personally bound by the contract and is entitled to
the benefits thereof.
(2) A corporation may, within a reasonable time after it comes into existence, by any action or conduct signifying
its intention to be bound thereby, adopt an oral or written contract made before it came into existence in its name
or on its behalf, and upon such adoption,
(a) the corporation is bound by the contract and is entitled to the benefits thereof as if the corporation had been in
existence at the date of the contract and had been a party thereto; and
(b) a person who purported to act in the name of or on behalf of the corporation ceases, except as provided in
subsection (3), to be bound by or entitled to the benefits of the contract.
(3) Except as provided in subsection (4), whether or not an oral or written contract made before the coming into
existence of a corporation is adopted by the corporation, a party to the contract may apply to a court for an order
fixing obligations under the contract as joint or joint and several or apportioning liability between the corporation
and the person who purported to act in the name of or on behalf of the corporation, and, upon such application,
the court may make any order it thinks fit.
(4) If expressly so provided in the oral or written contract referred to in subsection (1), a person who purported to
act in the name of or on behalf of the corporation before it came into existence is not in any event bound by the
contract or entitled to the benefits thereof.
44
The second reason for holding Rocco personally liable is that, whatever may have been the intentions of Rocco
with respect to having the proposed corporation as lessee of the leased premises and as operator of the business to be
carried on therefrom, and whether for income tax reasons or reasons having to do with financing, the fact was that while
Pinehurst was doing most of the work and incurring most of its liability to subtrades in connection with the work, it
had been paid an initial instalment by way of a personal cheque of Rocco and it held three post-dated personal cheques
of Rocco. There is evidence from Mr. Moore of Pinehurst to the effect that he thought the principal reason for the
substitution of new post-dated cheques was that the substitute cheques were to be drawn on a different bank. The trial
Judge found that the exchange of cheques amounted to a deception. Without going that far, the circumstances of the
exchange were not spelled out by Rocco, and the original delivery of four personal cheques, and not cheques of Insieme
Unisex Limited, is strong evidence against the misnomer argument advanced by Rocco on the appeal and also strong
evidence that the understanding of Pinehurst was that it would be able to look to Rocco personally for payment. It is
my opinion that the appeal against the trial Judge's finding that Rocco is personally liable must fail.
45 With respect, it is my opinion that the trial Judge made a minor error when he found the amount of the personal
judgment to be the same as the amount of the hen. I believe that the personal judgment against Rocco is in an amount
somewhat larger than the amount of the lien, if any. The difference arises because of the credit allowed by the trial Judge
in respect of the items repossessed by Pinehurst. The trial Judge allowed a credit equal to the purchase price, to the
tenant, of the items repossessed and not merely a credit for the salvage value of those items. I believe that basis to be
correct for the purposes of arriving at the amount of a lien. Where a hen cannot be claimed in respect of an item because
it has been repossessed the item should be accounted for as if there never had been any lien claim in respect of its price.
However, where the question is the amount of the personal judgment, the accounting for a repossession should be in

WestlawNexLCaKAOA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual couri documents). All rights reserved,

9

Pinehurst Woodworking Co. v. Rocco, 1986 CarswellOnt 669
1986 CarswellOnt 669, [1986] O.J. No. 41,13 O.A.C. 121, 34 A.C.W.S. (2d) 371...

accordance with the provisions of the conditional sale agreement. That agreement authorizes the repossession of goods
conditionally sold thereunder in the event the purchaser fails to pay any instalment of the purchase price. Clauses 13
and 14 of the agreement state as follows:
13. Upon any such retaking of the said goods, Pinehurst or its assigns shall have the right to resell the same for the
account of the client in the manner provided by law.
14. The purchase price obtained for the said goods, upon such resale shall be applied to the payment of the expenses
of retaking and resale and then to the payment of the purchase price remaining due under this contract with interest.
In the event that after the application of the proceeds of such resale as hereinbefore provided a deficiency arises, the
client shall pay such deficiency. In the event that after paying the expenses of retaking and resale and the balance
due upon this contract with interest a surplus exists, such surplus shall be paid to the client.
The difference between the credit allowed by the trial Judge and the amount resulting from the application of the
provisions of the agreement is $3,838.80, and accordingly the amount upon which prejudgment interest is calculated to
arrive at the amount of the personal judgment should be $3,838.80 higher than the $12,815.90 upon which prejudgment
interest was, and should be, calculated when arriving at the amount of the lien. On that basis, I calculate the amount
upon which prejudgment interest applies for purposes of the personal judgment to be $16,753.80 and the total personal
judgment against Rocco, including prejudgment interest at the same rate as in the trial Judge's order but exclusive of
costs, to be $23,317.74.
Whether a Mechanics' Lien Against the Leasehold Interest

46
I am unable to agree with the submission of the appellant Rocco that the trial Judge erred in holding that
Pinehurst's repossession of certain of the tenant's improvements supplied by it, and its attempted repossession of more,
constituted an irrevocable election to proceed under the conditional sale agreement instead of by way of a claim for lien
under the Act, not only with respect to the items actually repossed but with respect to the items supplied by Pinehurst
under the conditional sale contract. Our law recognizes that a vendor under a conditional sale contract of goods later
attached to real property has after sale and attachment the right to repossess the items sold, subject to right under the
P.P.S. A. of those with an interest in the realty to stop the repossession by paying the balance owing under the conditional
sale contract in respect of the items in question. Under the P.P.S.A., the right of repossession given by that Act is not
exercisable in respect of building materials incorporated in a building. The law recognizes that at the same time the
delivery and attachment, or the delivery of certain goods to a building site, can give rise to a claim for hen under the Act
as well as to a contract right to repossess. The rights, although both cannot be actually asserted and proceeded upon
at the same time, are allowed to co-exist until the vendor voluntarily makes an election as to which right to pursue or
until the actions of others force such an election upon the vendor. Where, as here 14 of the 18 or 19 categories of goods
provided are by their nature such that they cannot be removed without reducing them to little more than salvage at hest
and to a condition of no value at worst, there is no reason in principle for holding that, where an election to repossess
is made with respect to some goods that can be removed more or less intact, that election must apply to all goods of
whatever nature that happen to have been sold under the same conditional sale contract, or even to all goods sold under
that contract that can by their nature be removed more or less intact.
47 As authority for his position, the appellant Rocco cites Hill v. Storey (1915), 34 O.L.R. 489,25 D.L.R. 247 (Ont.
C.A.), and U.S. Construction Co. v. Rat Portage Lumber Co. (1915), 9 W.W.R. 657, 25 Man. R. 793,25 D.L.R. 162
(Man. C.A.), both of which were decisions in which a vendor was put to his, or its election. Hill v. Storey involved a
furnace sold under a conditional sale contract and arose at a time when proceedings were underway for the.enforcement
of mechanics' liens against the building in which the furnace was installed. The vendor of the furnace asserted a right to a
hen for the price of the furnace but also asserted at the same time his rights under the conditional sale contract to remove
the furnace unless paid in full. It was held that unless the vendor surrendered his right to repossess the furnace, he could
not participate as a hen claimant. I am bound by that decision, and I would have no quarrel with it. It stands for the
proposition that a vendor holding both rights may eventually have to elect between them. The decision does not stand
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for the proposition that an election with respect to one item sold under a conditional sale contract necessarily applies to
all the items sold under that contract. Nor does it stand for the proposition that a foiled attempt at repossession means
that the vendor cannot thereafter proceed by way of a mechanics' lien claim to recover in respect of items he tried, and
failed, to repossess.
48 The decision in U.S. Construction Co. v. Rat Portage Lumber Co. was to the effect that where a conditional vendor
seeks to enforce a mechanics' lien by legal proceedings, he must be taken to have elected to have title pass to the owner
of the realty and therefore to have waived his reservation of title under the conditional sale contract. Again, the decision
did not involve a contract under which a large number of items were provided. It is therefore not authority for the
proposition that the same election must be made with respect to all of several items. Nor is it authority for the proposition
that a vendor cannot change his mind before a critical stage in the proceedings. In that case, the commencement of
mechanics' lien proceedings was found to be a critical development constituting an election. The decision is authority
for the proposition that until the critical time the retention of title in the vendor is not inconsistent with the right to a
mechanics' lien. I take that to mean that such a vendor could file a claim for lien, to protect his position, without being
held to have abandoned his reservation of title. I believe the proper view is that such a vendor may hold on to both rights
until on his own initiative he takes an irrevocable step in one direction or the other or until the unfolding of events force
him as a practical matter to make an election.
49
In connection with this question, I have combed through the index to Macklem and Bristow, Construction and
Mechanics' Liens in Canada (5th ed., 1985), and have followed up on all entries relating to the rights of conditional
vendors. All roads lead back to the two decisions discussed above and I found nothing suggesting that a repossession of
some of the goods sold under a particular conditional sale contract meant that the vendor could not proceed under the
Mechanics' Lien Act with respect to other goods sold under that contract or that a foiled attempt to repossess precludes
a future assertion of a lien claim. Accordingly, it is my opinion that the Honourable Judge Clare did not err in holding
that Pinehurst had a valid lien claim, in the amount found by him, against the leasehold interest in the leased premises.
50

Thus in my opinion both branches of the appeal by Rocco must be dismissed.

Whether Eaglebrook Subject to a Lien as a Statutory Owner

51 Although the learned trial Judge did not refer specifically to the extended meaning of the term owner found in s. 1
of the Act, he held that there was a lien against the interest of Eaglebrook and he held that Eaglebrook was personally
liable. In his discussion of Eaglebrook's liability he relied upon the fact that under the agreement for lease, Eaglebrook
was to pay or allow the tenant $75 per square metre of the area of the leased premises toward the cost of the tenant's
work, i.e. of the tenant's improvements. The trial Judge also relied upon the extent to which Eaglebrook's approval was
required and the extent to which Eaglebrook or its project manager dealt directly with the contractor, for example, in
relation to the substitution of a larger electricity transformer.
52 With respect to the allowance, the trial Judge appears in one part of his reasons to have assumed that the amount
to be allowed by the landlord was to be paid over in respect of the tenant's improvements furnished by Pinehurst under
the conditional sale contract. That is not the case. Schedule C to the agreement for lease provides for a number of
improvements that are to be installed by the landlord but at the tenant's expense. There is nothing in the agreement to
lease, or in the record, to suggest that the whole of the allowance would not be absorbed by way of set-off of the costs of
items provided by the landlord at the tenant's cost. In my opinion the provisions for such an allowance are not a factor
constituting a direct dealing between Eaglebrook and Pinehurst so as to tend to make Eaglebrook a statutory "owner".
53
The extended meaning of the term "owner" for purposes of the Act is set forth in cl. l(l)(f) of the Act which
states as follows:
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(f) 'owner' includes any person and corporation, including the Crown, a municipal corporation and a railway
company, having any estate or interest in the land upon which or in respect of which work is done or materials are
placed or furnished, at whose request, and
(i) upon whose credit, or
(ii) on whose behalf, or
(iii) with whose privity or consent, or
(iv) for whose direct benefit,
work is done or materials are placed or furnished and all persons claiming under him or it whose rights are acquired
after the work in respect of which the lien is claimed is commenced or the materials placed or furnished have been
commenced to be placed or furnished;
Section 6 of the Act creates a lien upon the estate of an owner (as defined above) for materials supplied to, or work done
in, the construction of a building or structure. The question is whether on the facts of this case Eaglebrook is within the
statutory definition of owner. In my opinion it is not. It has been clear since the decision in Gearing v. Robinson (1900),
27 O.A.R. 364 (Ont. C.A.), that there must be a request, express or implied, from the owner of the fee simple, combined
with one or more of the other factors referred to in the above-quoted cl. l(l)(f) of the Act to bring the owner of the
fee simple within the statutory definition of "owner" where the contract for the work is not with him but with a tenant.
It was submitted on behalf of Pinehurst that the delivery by Eaglebrook's project manager to Pinehurst of a tenant list
for the shopping centre constituted an implied request by Eaglebrook that Pinehurst furnish the improvements. I find
that most unconvincing.
54
It was also submitted on behalf of Pinehurst that the trial Judge had found consent, privity and benefit. With
respect, the findings, if they were such, and the submissions are contrary to the authorities, which make it clear that
benefit as a reversioner is not direct benefit as referred to in the definition and also that the sort of approvals given by a
landlord pursuant to his right under a lease or agreement for lease to give or withhold approval of a tenant's plans for
leased premises does not constitute the sort of privity or consent referred to in sub cl. 1 (l)(f)(iii) set forth above, as that
privity or consent requires a significant element of direct contractual dealing between the landlord and the supplier. See
in this regard Dalgleish v. Prescott Arena Co. and Woodward, [1951] O.R. 121 (Ont. C.A.); John A. Marshall Brick Co.
v. York Farmers Colonization Co. (1916), 54 S.C.R. 569,36 D.L.R. 420 (S.C.C.); Stuart & Sinclair Ltd. v. Biltmore Park
Estates Ltd., [1931] O.R. 315, [1931] 3 D.L.R. 345 (Ont. C.A.); Sandon Construction Ltd. v. Cafik, [1973] 2 O.R. 553,
34 D.L.R. (3d) 609 (Ont. C.A.). The type of direct dealing required under those decisions was not present in this case.
55
In stating that conclusion, I am not ignoring three decisions cited to us to support the submission on behalf of
Pinehurst that a specific request and direct dealings are no longer required, namely: Bird Construction Co. v. Ownix
Devs. Ltd.; Yarwood v. Ownix Devs. Ltd. (1981), 33 O.R. (2d) 807, 20 R.P.R. 196, 125 D.L.R. (3d) 680 (Ont. C.A.);
Cipriani v. City of Hamilton; Haddad v. Hamilton (1973), 1 O.R. (2d) 169,39 D.L.R. (3d) 641 (Ont. C.A.), and Muzzo
Bros. Ltd. v. Cadillac Fairview Corp. (1981), 34 O.R. (2d) 461, 21 R.P.R. 23 (Ont. H.C.). Bird Construction, supra,
was affirmed by the Supreme Court of Canada (sub. nom. Phoenix Assurance Co. of Can. v. Bird Construction Co.;
Yarwood v. Ownix Devs. Ltd.), [1984] 2 S.C.R. 199, 33 R.P.R. 221, 8 C.L.R. 242,11 D.L.R. (4th) 1, 5 O.A.C. 109, and
Cipriani was also affirmed by the Supreme Court of Canada in a decision reported at [1977] 1 S.C.R. 169, 67 D.L.R.
(3d) 1 (sub nom. Hamilton v. Cipriani, 9 N.R. 83. With respect, the reported results of appeals from the decisions cited
should have been brought to the attention of the Court by the counsel citing them.
56 In Muzzo, supra, there was a finding of a specific request to the contractor made on behalf of the entity found to
be a statutory owner, albeit that the request was made on that entity's behalf by its agent. In Phoenix Assurance Co. of
Can., it was held by Estey J., with regard to a complex transaction, that the party held to be a statutory owner was the
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parent company and was the entrepreneur, ultimate owner and financier of the transaction upon whose credit rating the
whole project proceeded. Estey J. stated, at p. 217 (S.C.R.), that:
The form may have been dictated by tax, insurance regulations or other considerations. The substance remained
the same. It was the credit of Phoenix that was employed to bring this project into being and to establish the head
office for Phoenix Canada.
Estey J. then found that Phoenix was a statutory owner because it was an entrepreneur and joint venturer as to the whole
complicated project and could be said to have made a request of the contractor in respect of a project financed on its
credit and being for its ultimate benefit. Similarly, in Cipriani, the commission that appeared to be the owner was held
to be the creature of, and a financing vehicle for, the municipal corporation (of the City of Hamilton) that was held to
be a statutory owner on the basis of being the true instigator of the whole project there in question. Where there is not a
direct request, as in Muzzo, these decisions depend upon the closeness or common ownership of the titular owners and
the entities found to be statutory owners. The decisions are therefore exceptions to the general rule. There is no such
close relationship between Eaglebrook and Pinehurst and those decisions, based as they are on such relationships, do
not support the position of Pinehurst.
57 For the reasons stated, it is my opinion that the trial Judge erred in finding in effect that there was any evidence on
the basis of which he could treat Eaglebrook as a person within the statutory definition of "owner". It follows that there
is no hen under s. 6 of the Act against the interest of Eaglebrook in the shopping centre.
Whether Eaglebrook Personally Liable

58
The trial Judge held Eaglebrook to be personally liable jointly and severally with Rocco. On these facts, s. 44 of
the Act does not give rise to personal liability in Eaglebrook. That section states as follows:
44. Where a hen claimant fails to estabhsh a hen he may nevertheless recover a personal judgment against any party
to the action for such sum as may appear to be due to him and which he might recover in an action...
There is no contract between Pinehurst and Eaglebrook. Where it is found that Eaglebrook is not within the statutory
definition of "owner" there is no basis for a personal judgment.
59
In my opinion, it is clear that subs. 8(1) of the Act, set forth above, does not confer a personal action against
landlord but only makes the hen against a tenant's leasehold interest apply also against the fee simple interest in the
property in the circumstances described in the subsection.
60

Accordingly, the appeal against the personal judgment against Eaglebrook should in my opinion be allowed.

Whether the Fee Simple is Subject to the Lien?

61 The leasehold interest being subject to a hen the question arises as to whether that hen also attaches to the interest
of Eaglebrook as the owner of the fee simple interest in the land. This is a question quite separate from the question of
whether Eaglebrook is an "owner" under cl. l(l)(f) of the Act and also quite separate from questions of notice and the
required degree of specificity thereof where the issue is whether or not a registered or other owner is liable for failure to
maintain the required hold-back under the Act.
62
It is not asserted on behalf of Pinehurst that any notice was given by it to Eaglebrook stating in so many words
that Pinehurst would be looking to Eaglebrook for payment of its account, or even that Pinehurst gave a separate notice
in writing by personal service to Eaglebrook or its agent, that it would be doing the work and placing or furnishing the
materials referred to in the conditional sale agreement or in the plans and specifications for the tenant's improvements.
Pinehurst acknowledges that if a notice was given under subs. 8(1) it was given by way of the plans and specifications
and not by way of a separate notice. It is not disputed that Eaglebrook was aware that Pinehurst would be supplying
materials to, and doing work on, the leased premises.
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63 There was no evidence that, and it is not asserted by Eaglebrook that, any separate written disclaimer as envisaged
by subs. 8(1) of the Act was sent to Pinehurst. The position of Eaglebrook is that no disclaimer was required because no
notice in accordance with the subsection was delivered to it by or on behalf of Pinehurst.
64 In passing I note that the disclaimer stamped on the plans, and quoted above, did not constitute a disclaimer within
the meaning of subs. 8(1). Even if the wording were held to be sufficient to constitute such a disclaimer, the time of its
delivery would not bring it within the 15 days provided in the subsection, because the uncontradicted evidence is that
the plans and specifications bearing the stampings were mailed to Pinehurst and did not arrive until well after the end
of the 15-day period, and after most of Pinehurst's work was done.
65
The evidence from representatives of Pinehurst is that in forwarding the plans and specifications to Eaglebrook's
project manager for approval, and in letting such agent know that Pinehurst was the contractor on the job, Pinehurst
was not consciously sending or trying to send Eaglebrook or its agent a notice under subs. 8(1) of the Act. The evidence
is that Pinehurst did not consider its position under the Act until after Rocco had stopped payment on the cheque due
October 23,1981.
66
It is also clear that the alleged notice by Pinehurst did not give Eaglebrook information as to the contract price
for the improvements to be supplied by Pinehurst.
67 The issue is thus whether the delivery to the agent of the landlord, Eaglebrook, of plans and specifications showing
the work to be done by Pinehurst and its subcontractors on the leased premises, where such delivery makes no mention
of the contract price and was not at the time intended as a notice under subs. 8(1), nonetheless constitutes a notice under
that subsection so as to make the fee simple subject to the same lien as there is against the leasehold interest — unless
the landlord shall give a notice of denial of responsibility within 15 days of his receipt of such delivery.
68 Counsel for Eaglebrook relied on the decision in Beyersbergen Construction Ltd. v. Edmonton Centre Ltd. (1977), 4
Alta. L.R. (2d) 8, 5 A.R. 76,78 D.L.R. (3d) 122 (Alta. C.A.), in which it was held, with reference to a statutory provision
very like subs. 8(1) of the Act, that knowledge by the owner of the fee simple was not sufficient and that the notice
in writing must expressly or by necessary implication inform the fee simple owner that the lienholder will claim a lien
against the fee simple estate. Speaking for the Court, McDermid J.A. held that the delivery of plans and specifications
to a landlord for another reason, i.e. in order to obtain the required approval by the landlord of what is proposed in the
plans, is not a notice within the terms of the subsection. His Lordship held that the notice in writing must give notice
that a lien will be claimed and must do so either expressly or by necessary implication.
69 With respect, I have several difficulties with the decision in Beyersbergen. It relies in part upon the decision of our
Court of Appeal in Dalgleish v. Prescott Arena Co., supra, a decision about whether a lessor was an "owner" under the
extended definition in the then-current version of the Act (which definition was the same as that in sub cl. l(l)(f) of the
Act) and not a decision with regard to the special situation of a landlord as dealt with in subs. 8(1) of the Act.
70
There was also reliance upon Suss Woodcraft Ltd. v. Abbey Glen Property Corp., [1975] 5 W.W.R. 57 (Alta.), a
decision in which it was held that the activities of the landlord were such as to bring him within the statutory definition
of "owner". In that decision it was also found on the facts that the delivery of plans to the landlord did not constitute a
notice under provisions comparable to our subs. 8(1). In Beyersbergen, reliance was also placed on the decision of Direct
Lumber Co. v. Meda (1957), 23 W.W.R. 126, a case having to do with a failure to withhold the holdback required under
the mechanics' hen legislation of Alberta as to which the statute required "notice in writing of the lien" and, given the
need to be able to calculate the amount of the holdback, the notice would of necessity have to inchide information as
to the amount owing. Both the exigencies of the situation and the wording of the applicable statutory provisions are
quite different in our case. There would appear to be no need for a contractor's notice under subs. 8(1) to specify the
price of the materials and work to be supplied. Moreover, the cases on holdback deal with statutory provisions requiring
notice of the lien whereas subs. 8(1) of the Act requires only "notice of the work to be done or materials to be placed
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or furnished". In my opinion that would not require the specification of the amount of the contract price. The landlord
does not need that information in order to decide whether he advised to deny any financial responsibility for the work.
71
Suss Woodcraft provides some support for the position taken by Eaglebrook, and is persuasive where it states
that the particular facts must be looked at.
72
On our facts the only purported notice was the delivery of the plans and specifications, which delivery was
mandatory for other reasons and so would not, in the true sense of the term, put Eaglebrook "on notice". The plans
would come in in the ordinary course; they would perforce be in writing and probably accompanied by a transmittal
letter. In my opinion, where subs. 8(1) requires the contractor to give "notice in writing by personal service" it envisages
something more arresting, in the sense of attention getting, than the delivery of plans required to be delivered for other
reasons. The notice must be sufficiently distinct and memorable to allow the landlord to know when the 15-day period,
within which he may deny liability, commences. That has not been achieved here, doubtless in part because at the time
Pinehurst had no intention of triggering the operation of subs. 8(1).
73
In my opinion, Pinehurst did not give Eaglebrook notice under subs. 8(1) and, therefore, the fee simple did not
become subject to the lien provided for in that subsection. Eaglebrook's appeal as to this issue succeeds. I believe that
leaves only one other matter to mention.
Re Subsection 8(2) of the Act

74

Subsection 8(2) of the Act provides as follows:
(2) No forfeiture or attempted forfeiture of the lease on the part of the landlord, or cancellation or attempted
cancellation of the lease except for non-payment of rent, deprives any person otherwise entitled to a lien of the
benefit of the hen, but the person entitled to the lien may pay any rent accruing after he becomes so entitled, and
the amount so paid may be added to his claim.

There was evidence that the tenant went out of possession and that in March 1984, the leased premises were being
operated as a retail clothing store under the name "Kent Clothing".
75
However, there was no evidence as to whether the landlord had forfeited the original tenant's lease and, if so,
whether or not the forfeiture was for non-payment of rent. In the circumstances there was no basis for considering
whether Eaglebrook might have been liable to Pinehurst for failure to give Pinehurst the opportunity to take over the
lease as a means of realizing upon, or settling, its claim for hen.
Disposition

76
1. The appeal of Agostino Rocco is dismissed and the personal judgment against him is varied so that it is a judgment
for $23,317.74, plus costs, including disbursements of $2,000 in respect of the trial.
2. The appeal of Eaglebrook is allowed and the personal judgment against Eaglebrook is set aside and it is declared
that Pinehurst has no lien against the moneys secured by Letter of Credit No. GE26/2622.
3. The Accountant of the Supreme Court of Ontario is directed to surrender and deliver up to Eaglebrook or
its solicitors herein, Messrs. Strathy, Archibald and Seagram, for termination, the said letter of credit posted by
Eaglebrook as security, forthwith upon being served with a certified true copy of the order allowing Eaglebrook's
appeal herein.
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:

:

77 As against the respondent Rocco, Pinehurst shall have its costs of the appeal on a party-and-party basis, payable
forthwith after assessment and, payable at the same time, the $2,000 of costs awarded by the trial Judge. Eaglebrook
shall have its costs here and below from Pinehurst, payable forthwith after assessment.
Appeal allowed in part.

End of Document
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Re CONSTRUCTION LIEN ACT, R.S.0.1990, c. C-30
VENNERI ENGINEERING LIMITED v. ZONENWARD LEASEX MANAGEMENT INC., JOHN PIANOSI
Master Sandler
Heard: June 6,1994
Judgment: July 12,1994
Docket: Doc. CLA 71994/91Q
Counsel: J. Da Re, for plaintiff Venneri Engineering Ltd.
H. Swartz, for plaintiff Stepmark Mechanical Ltd.
E. Fingold, for defendant John Pianosi.
O. DeCiantis, in person as vice-president of plaintiff Lancor Electric Ltd.
F. Carpino, in person as president of hen claimants Comp-Con Construction Inc. and J.C. General Contracting Inc.
Subject: Contracts; Corporate and Commercial; Property
Action by lien claimants against landlord for unpaid balance owing on improvements requested by tenant.
Master Sandler.
1
This is the trial of a construction lien action by way of an order of reference dated January 22, 1993. There are
seven lien claimants with hens registered on title.
2 Venneri Engineering Limited is a hen claimant who commenced action CLA-71994/9IQ, which is the main action,
and is represented by Mr. Da Re. Its claim is for $21,661.03.
3 Stephmark Mechanical Limited, also a hen claimant, commenced its own action, CLA-91-CQ-6679, but seems never
to have served its Statement of Claim on either the defendant tenant, Food Court International Inc., or the landlord,
John (Giovanni) Pianosi, but was served with the Notice of Trial, and is, in effect, a sheltering hen claimant, and is
represented by Mr. Swartz. Its claim is for $71,836.
4 Lancor Electric Ltd. is also both a hen claimant and a plaintiff in Action No. CLA-91-CQ-4512, but it also did not,
apparently, serve its Statement of Claim, and also is, in effect, a sheltering hen claimant, and today is represented by its
vice-president, in person, Orazio DeCiantis. Its claim is for $121,467.56.
5
There are two further claims for hen filed by J.C. Contracting Inc. and Comp-Con Construction Inc. Both these
companies are "owned" by Frank Carpino, and he is in attendance today representing his two companies, although no
formal leave was ever given. Carpino, through his two companies, provided supervisory and project management services
to the tenant, Food Court International Inc., in connection with the improvements that were made to the leased premises.
These claims are for $83,469 and $40,413, respectively. The last two presently existing hen claimants are Woodbridge
Gas Company Limited and Master Steel Fabrication Limited, and they have both been properly served with the Notice
of Trial, and have not appeared, and I find that they have not proved any hen, and the formal Report shah so provide,
and also shah provide that their hens are to be vacated.
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6
As to the defendants, the improvements involved leased premises, and the tenant was Zonenward Leasex
Management Inc., who also operated through a related company called Food Court International Inc., and the landlord
was and is John (Giovanni) Pianosi. The plaintiff, Venneri Engineering Limited, named Zonenward Leasex Management
Inc. and John Pianosi as defendants. The plaintiff Stephmark named Food Court International Inc. and John Pianosi
as defendants. The plaintiff Lancor named Food Court International Inc. and John Pianosi as defendants. The plaintiff,
Venneri, has noted Zonenward Leasex in default. Neither the plaintiff Stephmark nor the plaintiff Lancor ever served
Food Court International Inc. with their Statements of Claim. These two tenant companies are insolvent and without
assets. The defendant John Pianosi is the landlord, and he is represented by Mr. Fingold.
7
And so it can be seen that while the five presenting lien claimants have their contracts with Zonenward Leasex
Management Inc. or Food Court International Inc., they are today pursuing the landlord, John Pianosi, for payment
of their claims, and he is the only defending defendant, and the only defendant with any money or assets to pay these
claims. The plaintiff, Venneri, seeks to hold the landlord, Pianosi, liable on the basis of s. 19(1) of the Construction Lien
Act, R.S.0.1990, c. C.30.
8
The plaintiff and lien claimant Stephmark also seeks to rely on s. 19, but further relies on the proposition that
Pianosi was an "owner" within the extended meaning of that word in s. 1(1) of the Act.
9
The three unrepresented lien claimants rely on whatever theory of liability the counsel for the two represented lien
claimants assert before this court. It is very clear that there is a threshold question in this action as to the liability of
the landlord, Pianosi, for any one or more of these five presenting lien claimants, and it will not he necessary to get into
the subsidiary issues of the proper quantum of each lien, and whether there are any timeliness problems for any of these
five lien claimants, unless it is first determined whether the landlord, Pianosi, can be liable at all. Accordingly, with the
agreement of all counsel, and the three unrepresented lien claimants, I have decided to report on this preliminary issue
first, and will only proceed with the subsidiary issues of quantum, etc., if I find that the landlord is, or could be, liable as
landlord or owner for some amount to at least one or more of these lien claimants, and these reasons are being written
on this preliminary issue, and a formal Report will issue accordingly.
10
And so, the main question is whether the landlord, Pianosi, can he held liable as a "landlord" or as an "owner"
under the various provisions of the Construction Lien Act.
11
The relevant provisions of the Construction Lien Act governing the liability of a landlord is s. 19(1), which reads
as follows:
19(1) Where the interest of the owner to which the lien attaches is leasehold, the interest of the landlord shall also be
subject to the lien to the same extent as the interest of the owner if the contractor gives the landlord written notice
of the improvement to be made, unless the landlord, within fifteen days of receiving the notice from the contractor,
gives the contractor written notice that the landlord assumes no responsibility for the improvement to be made.
12
And so, for any lien claimant to succeed, it must be shown that someone, that is, "the contractor," gave Pianosi
"written notice of the improvement to be made," and further, that the landlord gave no written notice in response
disclaiming responsibility.
13
Reference should also be made to Reg. 175 of R.R.O. 1990, made under the Construction Lien Act. Section 2 of
this regulation has 22 subparagraphs, dealing with the forms that various notices, declarations, certificates, claims for
lien, affidavits of verification, releases, judgments, reports, and other miscellaneous documents referred to in the Act
must take. And Forms 1 through 23 appear at the end of this regulation. The use of certain of these statutory forms is
mandatory, and this is reflected by the use of the words"... shall be in Form____ ", and this mandatory expression is used
in ss. 2(5), (6), (7), (8), (10), (14), (15), (16), (19), (20), (21), and (22).(These requirements are, of course, subject to s. 6 of the
Act, which provides that any certificate, declaration, or claim for lien that fails to comply strictly with certain statutory
requirements is not invalidated only for such reason, but rather, specific prejudice is required. But the document here in
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question is a "notice" and is not covered by s. 6, and, in any event, "prejudice" is exactly what the defendant landlord is
complaining of.) On the other hand, the use of the statutory forms for the sending of other documents described in the
Act is not mandatory, but merely directory, and this is reflected by the use of the words"... may be in Form____ ". This
directory expression is used in paras.2(l), (2), (3), (4), (11), (12), (13), (17), and (18). Specifically, ss. 2(2) and 2(3) of Reg.
175 deal with the forms for notices to be given under s. 19(1) of the Act, and provide as follows:
2(2) A notice to a landlord under subsection 19(1) of the Act may be in Form 2.
2(3) A notice to a contractor under subsection 19(1) of the Act may be in Form 3.
14

And Forms 2 and 3 to this Reg. 175 look and read as follows [at p. 147, post],

15 In looking at the list of forms the use of which is directory only, I first thought the distinction between the mandatory
and the directory forms might be between those documents that are to be used in a construction lien proceeding or
action, and those that are to be used in commercial correspondence between contractors and other business persons such
as landlords or joint owners. But, in fact, many of the directory forms are designed for use informal hen proceedings,
such as the notice requiring a sheltering hen claimant to particularize its claim, [2(1 l)],a notice for cross-examination on
an affidavit of verification, [2(12) and (13)], a notice of trial, [2(17)], and a notice of settlement meeting, [2(18)], so that
cannot be the basis of distinction. Be that as it may, clearly, the notice to the landlord and the notice to the contractor
contemplated by s. 19(1) of the Act, and described in ss. 2(2) and 2(3) of Reg. 175, are documents that would or could be
sent by knowledgeable and sophisticated businessmen to each other without the necessary involvement of solicitors.So
perhaps the drafters of this regulation thought that since these notices might well be prepared in the ordinary course of
business, they did not want to be too demanding as to compliance with statutory forms, and so used the directory word
"may" rather than the mandatory word "shall." But this present case shows the risks involved in businessmen preparing
even these "notice" documents without the input of solicitors, and it may well be that the safest course is for s. 19(1)
notices to follow strictly the requirements of Forms 2 and 3, and for solicitors to prepare these notices or, at least, to
advise, their clients that these forms must be adhered to strictly. The reason I say that is that the centraLissue in this case
is the adequacy of the form of the notice given by the plaintiff, Venneri, to the landlord, Pianosi. This will emerge in the
narrative of the facts of this case, to which I now turn.
[Graphic not Reproduced]
The Facts

16
John Pianosi owns an industrial building at 355 Norfinch Drive in North York. Sometime in the fall of 1990,
Pianosi was approached by some people who wanted to lease the building to operate a "food depot" which was some
sort of commercial, multi-type, take-out food operation involving about 20 kitchen areas, each one preparing phonein, take-out orders for different styles of food. The company was called Zonenward Leasex Management Inc., and the
people behind it were Tony Perini, Gene Ascenio, and Reuben Zonenberg. A lease was negotiated between Pianosi as
landlord and Zonenward Leasex Management Inc. as tenant, and is "dated" November 14,1990. It was for a five-year
term from March 1,1991, and is Trial Exhibit 19.
17 The rent was $110,950 per annum, payable $9,245.83 per month, with the rent for the first month, March/91, and
the last month of the first year, being paid when the lease was executed ($5,000 plus $13.491.66), and the rent for April/91
and thereafter due monthly. Under the provisions of the lease, the tenant was allowed to make improvements to adapt
the premises for the purposes of its business, but under paragraph 9 of the lease, all changes had to have the written
consent ofthe landlord, and had to comply with all statutes, regulations, and by-laws. All improvements installed by thetenant that were "affixed" to the premises became the property of the landlord, but the tenant could remove its "usual
trade fixtures." The people behind this business incorporated a related company, Food Court International Inc., and
it appears that this company was the corporate vehicle through which the construction contracts and the construction
itself would proceed.
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18
Samples of the contracts between Food Court International Inc. and some of the lien claimants in this action are
found as Exhibits 8,15, and 16, and they are a uniform, four-page form contract drawn up in the name of Food Court
International Inc., showing that company as the operator of the food courts.
19
The 20 kitchens that were going to be constructed by Food Court needed mechanical and electrical systems, and
thus mechanical and electrical drawings, and Gene Ascenio contacted the plaintiff, Venneri Engineering Limited, to
retain them to design the systems and prepare the necessary drawings. On January 10,1991, the plaintiff, through Frank
Venneri, its principal, wrote a letter, Exhibit 2, to "Leasex Management Inc." to the attention of Tony Perini, confirming
their agreement, and confirming that they were to be paid on an hourly rate basis as set out in Exhibit 2. Perini signed
and accepted the letter and sent a copy of it back to the plaintiff. In the conversations between Venneri and Ascenio,
Venneri learned that the landlord was John Pianosi or Pianosi Brothers. Accordingly, Frank Venneri faxed and mailed
a letter, Trial Exhibit 1, dated January 23,1991, to Pianosi Brothers. This letter is the central piece of this lawsuit, and
is so important that I set out its text, verbatim, as follows:
Re: Leasex Management Incorporated
355 Norfinch Drive, North York, Ontario
Dear Sirs,
This letter is to notify you that we have been retained by your tenant Leasex to design the mechanical and electrical
system for their "Food Court International".
This work will involve considerable renovation to the existing mechanical and electrical systems and we would
appreciate receiving your acknowledgement by returning a signed copy of this letter as soon as possible.
If you have any questions regarding this matter, please do not hesitate to contact the undersigned.

_

Sincerely,
(Signature)
Frank Venneri, P. Eng.
Below this text, appeared the following:
I the undersigned, representing the owners of this building, acknowledge receipt of this letter.
(Signature of Ian Pianosi)
Signature
(Printed signature of Ian Pianosi)

24 JAN 91
Date

Please Print Name

20
The evidence is that Ian Pianosi received this letter and considered it, and he then wrote a "Note" on a copy of
this letter reading as follows:
. . .
Note:
1) All work to be done in accordance to relevant and applicable building codes and to comply with all rules +
regulations of any governing body having jurisdiction.

WestlawNexLcAKA&A Copyright ©Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

4

Venneri Engineering Ltd. v. Zonenward Leasex Management Inc., 1994 CarswellOnt 943
1994 CarswellOnt 943, [1994] O.J. No. 1649, 16 C.L.R. (2d) 141,49 A.C.W.S. (3d) 18

2) No work to be started without appropriate permits.
3) No work is to be started without the prior approval from the landlord-John Pianosi.
4) All drawings to be submitted to landlord prior to work commencing.
21
It is interesting to observe that this "Note" seems to be somewhat based on the provisions of paragraphs 9.01(a)
and (b) of Exhibit 19, the lease, dealing with the subject of alterations by the tenant. Pianosi then signed and dated this
letter at the bottom where provided (as above set out), and faxed it back to Frank Venneri.
22 The next occurrence was a telephone conversation which took place between Frank Venneri and Ian Pianosi after
the latter faxed his reply back to the plaintiff. Both witnesses gave their recollections of this telephone call that took
place over three years ago (about January 24-25,1991) and, not surprisingly, their recollections differ. Frank Venneri's
version is that when he read Ian Pianosi's "Note" on his January 23 letter, he called Pianosi to say that he could not
ensure compliance within Pianosi's four conditions since he was just the engineering consultant preparing the drawings,
and that his company would not be supervising the work as a general contractor. He claims that he told Pianosi that the
four conditions in his "Note" should be discussed between Pianosi and the tenant, Zonenward Leasex, and that all that
Frank Venneri could do would be to place the "Note," containing the four conditions, on his drawings, and Ian Pianosi
said that that was "fine." Exhibit 3, which are the plaintiffs drawings, and which consist of three drawings, M-l, M-2,
and M-3, and which are dated with various dates in January and February of 1991, have this "Note" placed at the top
right-hand comer of each page reading as follows:
The following instmctions have been requested by the landlord of this building and ALL including the tenant shall
comply with the following:
1. All work to be done in accordance to relevant and applicable building codes and to comply with all rules and
regulations of any governing body having jurisdiction. —
2. No work to be started without appropriate permits.
3. No work is to be started without the prior approval from the landlord-John Pianosi-4580 Fieldgate Drive, Unit
22, Mississauga, Ontario, L4W 4K4, telephone no.: 416-238-3333, fax no.: 416-238-3017.
4. All drawings to be submitted to landlord prior to work commencing.
23 Further, Frank Venneri testified before me that during this telephone conversation with Ian Pianosi, Pianosi asked
Venneri why he had sent the January 23 letter, Exhibit 1, and Venneri testified that, in their conversation, he told Pianosi
that the reason was to inform Pianosi of the project, and to get the landlord's approval for Venneri Engineering to do
their work. In cross-examination, he admitted that he did not think he ever told Pianosi that the purpose of this letter
was to try and make Pianosi liable for payment of the plaintiffs invoices if the tenant, Zonenward Leasex, failed to
pay, or that, somehow or other, by writing this letter, the landlord might have to pay the plaintiffs bills. Frank Venneri
claimed, in his cross-examination testimony, that it was his "practice" and "standard procedure" to try and notify a
landlord when his company was going to "do work" in connection with leased premises. He also said in his testimony
that he "didn't want to get burned." Further, in answer to some questions that I put to him, Venneri testified that on some
previous occasions, landlords had gotten upset when work was done on their premises that they were not aware of, or
informed about, and because Venneri Engineering Ltd.'s name appeared on the drawings, the landlords' anger had been
directed to it, and so Frank Venneri, by contacting the landlord, wanted to make sure that the landlord was assenting
to having the work done, and if the landlord was not, Venneri would not prepare the drawings, since the tenant would
be using Venneri's drawings to carry out the actual construction. Frank Venneri did say, in cross-examination, that on
one occasion, the plaintiff placed a hen on a landlord's premises, but it "wasn't any good" because the landlord "wasn't
aware of it." I thought this might be a reference to the plaintiffs previous attempt to use s. 19(1) of the Act to obtain
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payment from a landlord, but Venneri claimed he got no legal help concerning his letter of January 23,1991, Exhibit 1,
and claimed that he never received instructions or advice from anybody that he should write the type of letter that he
wrote to the landlord in this case, being Exhibit 1.
24
All this evidence shows that at the time of the writing of his letter, Exhibit 1, Frank Venneri had no intention of
trying to make the landlord liable for payment of his company's invoices, in addition to the tenant, Zonenward Leasex,
which is consistent with the evidence of Ian Pianosi that he was never made to understand by anything that Venneri
wrote or said to him, that he was being asked to become responsible for payment, or that he ever could, or would, or
might, become liable. If Venneri had admitted in his testimony that this was his intention, then I would have found that
he was being deceptive and over-reaching in his dealings with Pianosi, since he agreed, during his evidence,that he never
said or wrote or otherwise communicated to the landlord such an intention. I will accept, at face value,the evidence of
Venneri that he had no such intention when he wrote Exhibit 1. If Venneri is unsuccessful in its claim against Pianosi,
such a result will not be contrary to Venneri's stated expectation as of January 1991.
25
Clearly, from Ian Pianosi's evidence, it emerges that he never thought for one moment that because of any of his
dealings with either the tenant or Venneri Engineering, that his father or he could, or would, or might, become liable
to the plaintiff, or that there was even any risk of such liability. He would never have signed the acknowledgement on
Exhibit 1 if he had thought there was any risk of liability to the plaintiff and had there been some sort of a warning in the
letter, to the effect that the plaintiff was trying to hold the landlord liable, in addition to the tenant, he would have made
it clear to the plaintiff that the landlord assumed no responsibility for payment. Ian Pianosi testified that he received no
legal advice in connection with his receipt of Exhibit 1 or in connection with his response.
26 Venneri testified that while he placed the substance of Ian Pianosi's "Note" on each page of his company's drawings,
Exhibit 3, he felt he did not have to do anything further to ensure compliance with these conditions.He did not feel that
he had control of this job because he was just preparing the drawings, and that it would be the function of the general
contractor or the tenant itself to comply with, or ensure compliance with, these conditions of the landlord. He did not
feel that he had to submit his drawings to the landlord, but rather, that it was the responsibility of either the general
contractor or the tenant to do so before the work started, if the tenant decided,after seeing the drawings, and after getting
prices, and a building permit in place, to proceed with the work. Venneri emphasized that Condition 4 in the Note does
not say by whom the drawings are to be submitted to the landlord prior to the work commencing, and he believed that
it was the tenant's responsibility.
27 As the plaintiffs invoices, Exhibit 4, show,the work of the plaintiff was done, as to about $18,000 worth, prior to
February 1, and as to about $20,000 worth,between February 1 and February 15. Some small disbursements, totalling
$167.46, were billed later. On March 6, 1991, Food Court International Inc. gave the plaintiff a cheque for $4,356.30
and on March 19, 1991, a further cheque for $15,000. No further payment was made, and on March 27, the plaintiffs
solicitors registered a lien on the landlord's interest in the property for $21,661.03.
The Stephmark Lien

28
Stephmark was hired to supply and install the gas-piping system for the gas-fired kitchen cooking equipment.
Their quotation is dated March 28,1991 — Exhibit 7. Their contract with Food Court International Inc.is dated April
3, 1991. Their invoices are dated April 19,1991, for $52,002, and May 28, 1991, for $17,334. Their hen was registered
July 11, 1991, and claims $71,836. The president of Stephmark, Frank Federico, testified that he saw Ian Pianosi on
the site while he was doing his work, but he never spoke to him. He says that Pianosi was walking around the site with
Frank Carpino, who was the property manager,and Carpino told Federico that Pianosi was the landlord and owned the
building. He believes that Pianosi introduced himself to Federico. Federico testified that neither Ian Pianosi nor anyone
else ever said not to do the work. That is all the communication that he had with the landlord and specifically, there
was no written communication.
The Comp-Con and J.C. General Contracting Liens
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29
The work was done between April 1 and July 24,1991, and between June 5 and July 24, 1991, respectively.These
are both Frank Carpino's companies. The two hens were registered on July 29, 1991, and are for $40,413 and
$83,469,respectively. Frank Carpino testified that he had several meetings on the site with Ian Pianosi, who was fully
aware of the specifications, and of exactly what work was being done in the building. Carpino asked Pianosi if the tenant,
Zonenward Leasex, was paying him the rent on time and Pianosi indicated that it was. Later, when the tenant ceased
paying money to Carpino's companies, Carpino contacted Pianosi to see if he could help, but Pianosi said he could do
nothing since the tenant was paying the rent on time. Carpino never sent nor gave the landlord any letter at all, and never
expected the landlord to pay. He confirmed that while much of the work of the trades was done, the tenant's business
never became operational.
The Lancor Electric Lien

30
The Lancor contracts to supply all the electrical work were with Food Court International, and are both dated
March 25,1991 —Exhibits 15and 16. The work was done between March 26 and June 19,1991. Invoices were rendered in
April, May, and June 1991, totalling $171,467.50. Lancor received $50,000 in payment from Food Court, leaving a claim
of $121,467.50. Their hen was registered on July 17, 1991. Mr. DeCiantis, the vice-president of this hen claimant, feels
that his company's work has benefitted the landlord and his premises, because the electrical service has been upgraded to
an 800 amp service, and everything else was upgraded, especially the lighting. He confirmed that, prior to the completion
of his company's work and their not being paid, there was no communication, oral or written, between his company and
the landlord. After the tenant had been locked out for non-payment of rent, there was a discussion between DeCiantis
and Ian Pianosi about Pianosi being willing to "talk" about making a deal if Lancor removed its lien, but DeCiantis
objected to this way of proceeding, and nothing further occurred between Lancor and the landlord.
The Evidence of Ian Pianosi

31
He cannot remember the details of his telephone conversation with Frank Venneri, but remembers that there was
one. I have described his evidence about this conversation earlier in these reasons. He indicated that the tenant abandoned
the building some time in the fall of 1991, and here-leased the building. He had to remove most of the equipment and
material installed by the various trades for Food Court so as to make the premises fit for the use desired by the new
tenant. He testified that he first discovered that renovation work was being done in his building, in March 1991, and
wrote a letter of complaint to Zonenward Leasex dated March 11, 1991, to the attention of Tony Perini and Reuben
Zonenberg, to the effect that no work was to be done until he had approved the work, and until all permits had been
obtained, and until the drawings had been approved, and until a construction schedule had been approved, and until he
knew the names and phone numbers of all the trades who were going to be doing work, and until he was made aware of
the names and phone numbers of all inspectors, consultants, engineers, and architects. He agreed, in cross-examination,
that he was on the site after March 11. He agreed that he knew of the tenant's concept and that he had a copy of the lease
executed by the tenant, as of early 1991. He agreed that he eventually got a copy of the drawings from the tenant. He
never stopped the trades doing their work, and, in fact, wanted to see the work completed and the tenant operational.
He agreed that he insisted on approving the work prior to it being done. He agreed that, after March 11,1991, he never
objected to the work being done, but when asked by Mr. Swartz if he "consented" to this work being done, he did not
really answer the question. However, on all the evidence, I find that he did. He claims that after the tenant abandoned
the premises, he had to tear out the gas lines because they were for cooking rather than heating and useless to the new
tenant. Also, he does not regard the electrical work done by Lancor as an improvement to his premises. He knew, by
June of 1991, that the various trades were not being paid by his tenant, but it was not until mid-October 1991, that the
tenant abandoned the premises and ceased paying rent..
The Legal Position and Argument of the Plaintiff, Venneri Engineering

32 Venneri argues that s. 19(1) only requires a contractor to give to a landlord"... written notice of the improvement
to be made...", and once this has been done, the landlord is liable unless the landlord, within 15 days of the receipt of the
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notice, gives written notice back of a disclaimer of responsibility, and it is clear that this was not done in this case. Counsel
for the plaintiff further argues that Exhibit 1, the letter of January 23,1991, to Pianosi Brothers, contains "written notice
of the improvement to be made..." He argues that the intention of the contractor here in writing the letter of January
23 is irrelevant. Frank Venneri testified, in effect, that in writing Exhibit 1, he was not intending, at that time, to seek
to hold liable the landlord. And so the current effort to hold the landlord liable has been thought up by the plaintiffs
solicitors well after the event but, argues plaintiffs counsel, that does not matter. As I have said earlier, if I rule against
the plaintiff, such result would not be contrary to Venneri's contemporaneous expectation. On the other hand, if Frank
Venneri was intending, by writing Exhibit 1, to seek to hold the landlord liable under s. 19, the letter was unfair and
misleading, because it never clearly indicated such an intention, and never asked the landlord to either affirm or disclaim
responsibility for payment nor warned him of the danger of not responding, nor of the provisions of the Act. To this
extent, the landlord was prejudiced.
The Position of the Landlord

33
Even though s. 2(2) of Reg. 175 makes the use of Form 2 directory only, and not mandatory, nonetheless, any
notice to be given by the contractor must contain the basic elements contained in Form 2, and the key elements are: (1)
the details of the contract between the contractor and the tenant, and (2) the warning about s. 19(1) of the Construction
Lien Act and the potential liability of the landlord, and (3) the intention of the contractor to try and hold the landlord
liable under the section, and (4) the ability of the landlord to disclaim responsibility by written notice. And here, the
notice, Exhibit 1, contains none of these key elements, and it is thus not a sufficient notice within the meaning of s. 19(1).
34 His second argument is that even if Exhibit 1 is a sufficient notice under s. 19(1), the four-point written"Note" by the
landlord, endorsed on it, and faxed back to Venneri Engineering, was a "conditional acceptance" of responsibility, and
since Condition No. 4 was not complied with (the drawings were not submitted to the landlord by Venneri Engineering
Limited, prior to work commenc ing), the landlord is therefore not responsible. This argument assumes that the landlord
can impose conditions on his liability created by s. 19.1 note that the Act is silent on this question. Also, this argument
assumes that the fourth condition, noted by Ian Pianosi on Exhibit 1, requires the drawings to be-submitted by Venneri
Engineering to the landlord, although this condition does not say, expressly, by whom the drawings are to be submitted.
Further, while the drawings were not submitted to the landlord by anybody, before March 11 (see Exhibit 18), the
landlord ultimately received the drawings and became aware of, and did acquiescein, the work being done by the tenant,
after this date. But I find that I do not have to deal with these subsidiary issues because of my ruling (set out below) on
the threshold issue about the adequacy of the letter of January 23,1991, Exhibit 1, as a notice under s. 19.
35
In considering this issue, I have been referred by the landlord's counsel to Pinehurst Woodworking Co. v. Rocco
(1986), 38 R.P.R. 116, 13 O.A.R. 121, a decision of the Ontario Divisional Court written by Sutherland J. There are
numerous issues considered and decided in that judgment, and the issue about the adequacy of the notice given by a
contractor to a landlord is dealt with at pp. 140-143 of that judgment as reported in 38 R.P.R.
36 The first thing to note is that the governing statute there was the Mechanics' Lien Act, R.S.0.1980, c. 261 and not the
Construction Lien Act, 1983, S.0.1983, c. 6, since the contract in question was entered into in 1981. And I have examined
Reg. 608, R.R.O. 1980, and note that there was then, unlike now, no form of notice prescribed by the regulation under
that Act, whether mandatory or directory, for the giving of a notice under s. 8(1) of the Mechanics' Lien Act, which
section was the predecessor to what is now s. 19(1) of the current Construction Lien Act. And so, Sutherland J. at p.
142 said that "[tjhere would appear to be no need for a contractor's notice under subsection 8(1) to specify the price of
the materials and work to be supplied." Later on,on that page, he said: "The landlord does not need that information
[the amount of the contract price] in order to decide whether he [sic] advised to deny any financial-responsibility for the
work." By contrast, Form 2 of current Reg. 175 does require a copy of the contract (which would show the amount of
the contract price) or details of the contract (which again would show the amount of the contract price) to be provided
to the landlord, or requires the contractor to provide to the landlord a time and place where a copy of the contract can
be inspected (which would again show the amount of the contract price).
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The facts in the Pinehurst case are quite similar to the facts in the present case, and Pinehurst holds that the
particular facts of each case must be looked at when considering, inter alia, the liability of a landlord under s. 8(1) of
the Mechanics' Lien Act (or its successors). In that case, as in the present case, the contractor never gave any notice,
stating in so many words, that the contractor would be looking to the landlord for payment of its account. In that case,
the contractor did not even give a separate notice in writing to the landlord that it would be doing the work. In the
present case, we have Exhibit 1. In that case, the only "notice" given was by way of plans and specifications of the tenant's
proposed improvements, sent by the tenant to the landlord's agent, and modified and approved by him. In that case,
as in the present case, the landlord was aware that the contractor would be supplying materials to, and doing work on,
the leased premises. In that case, as is probably the situation in the case before me, the contractor was not consciously
sending, or trying to send,the landlord a notice under the applicable statutory provision of the governing Act, and the
intention to use the provision of the Act did not arise until well after the tenant defaulted in paying the contractor. In
that case, as in the case before me, the alleged notice did not give the landlord information as to the contract price, but,
as I have noted, the governing regulations under the two statutes are different.
38

In Pinehurst, the issue was [at p. 141, 38 R.P.R.]:
... whether the delivery to the ... landlord ... of plans and specifications showing the work to be done on the leased
premises, where such delivery makes no mention of the contract price and was not at the time intended as a notice
under subs. 8(1), nonetheless constitutes a notice under that subsection so as to make the fee simple subject to the
same hen as there is against the leasehold interest...

Sutherland J. then discusses, on pp. 141 and 142 of the R.P.R. reports the cases of Beyersbergen Construction Ltd. v.
Edmonton Centre Ltd. (1977), 4 Alta. L.R. (2d) 8, 5 A.R. 76, 78 D.L.R. (3d) 122 (Alta. T.D.) and Suss Woodcraft Ltd.
v. Abbey Glen Property Corp., [1975] 5 W.W.R. 57 (Alta. T.D.), both Alberta cases dealing, inter alia, with a similar issue
under the provisions of the Alberta Act. He then continues as follows [at pp. 142-143]:
On our facts the only purported notice was the delivery of the plans and specifications, which delivery was
mandatory for other reasons and so would not, in the true sense of the term, put Eaglebrook "on notice". The
plans would come in in the ordinary course; they would perforce be in writing and probably accompanied by a
transmittal letter. In my opinion, where subs. 8(1) requires the contractor to give "notice in writing by personal
service", it envisages something more arresting, in the sense of attention getting, than the delivery of plans required
to be delivered for other reasons. The notice must be sufficiently distinct and memorable to allow the landlord to
know when the 15-day period, within which he may deny liability, commences. That has not been achieved here,
doubtless in part because at the time Pinehurst had no intention of triggering the operation of subs. 8(1).
39
In like manner, on the facts of this case, I find the alleged "notice" in Exhibit 1 not to be a notice as required
by s. 19(1). The wording of Exhibit 1 was not sufficiently "arresting" or "attention-getting" or "sufficiently distinct and
memorable" to allow the landlord to know that he, or at least his land, was being looked to to be financially responsible
for any money owing by his tenant to the contractor in question. At a minimum, the "notice" must contain the basic
elements of Form 2, being the name of the landlord and a reference to his capacity as landlord, the details of the contract,
a description of the improvement to be made, a sufficient description of the premises, a reference to the contractor
and the tenant by name and by capacity, and words sufficient to make it clear that the contractor is looking to the
landlord's interest in the land,in addition to the tenant and his interest in the leasehold,to be responsible for payment
of the improvement to be made, and additional words sufficient to make it clear that the landlord must give written
notice back to the contractor within a certain time, if it wishes to disclaim responsibility for the improvement to be made,
and additional words sufficient for the landlord to know when the 15-day period, within which he may disclaim liability
commences. Of course, the safest procedure is for the contractor to use Form 2, in which case there can be no question
as to the adequacy of the notice. Failing that, each case must be looked at on its facts, as I am doing in the present case.
On the facts here, the plaintiff, Venneri Engineering, must fail in its attempt to rely on s. 19(1).
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The Legal Position and Argument of Stephmark

40
Counsel for Stephmark concedes that his client gave no separate notice under s. 19(1). But, he argues that the
notice given by Venneri Engineering can be relied upon by his client, and the other lien claimants, so as to make the
landlord's interest in the land subject to their liens as well, under s. 19(1). Since I have ruled that the "notice" given by
Venneri Engineering, Exhibit 1, was insufficient for the purposes of s. 19(1), it follows that the other lien claimants cannot
rely on it. There is also the further question as to whether other lien claimants can "piggy-back" on the notice given by
one contractor, assuming that it was adequate for the purposes of s. 19(1). I do not have to decide this question, but I
am very doubtful that they can.A close reading of s. 19(1) and Form 2 suggests that each contractor must give its own
notice. Perhaps, a joint, combined notice might be able to be given if the one notice made reference to each contractor
in question, and provided details of each of their respective contracts (and the other required information) so that the
landlord would be aware of which contractors were trying to rely on s. 19(1), and to what extent, and so that the landlord
could, if it so desired, give the proper written dis claimers to the appropriate contractors. And so I reject this submission
made by counsel for Stephmark, on behalf of his client, and on behalf of the other hen claimants acting in person.
41 The second position of Stephmark, and this position is again advanced on behalf of Stephmark and all the other hen
claimants including Venneri Engineering, is that Pianosi is an "owner" within the extended meaning of the term"owner"
in s. 1(1) of the Act, the definition section. The Act provides that "owner" means:
... any person, including the Crown, having an interest in a premises at whose request and,
(a) upon whose credit, or
(b) on whose behalf, or
(c) with whose privity or consent, or
(d) for whose direct benefit,
an improvement is made to the premises but does not include a home buyer.
42
The question here is whether, on the facts of this case, John Pianosi is within the statutory definition of owner.
In my opinion, he is not.
43
The lien claimants must show not only that John Pianosi "consented" to the improvements made to the
premises,which I find he did, but they must also show that he "requested" them. (The facts do not justify even an
argument that it was on John Pianosi's "credit," or "on his behalf," or with his "privity" or for his "direct benefit," that
the improvements were made.) The lien claimants must show "a significant element of direct contractual dealing between
the landlord and the supplier": see again the judgment of Sutherland J. in Pinehurst, supra, at p. 138 of 38 R.P.R., where
he discusses the relevant law on this issue. Counsel for Stephmark argues that the "request" is shown by the notes on the
plans, Exhibit 3, drawn up by Venneri Engineering that John Pianosi asked to be placed there. I reject this submission.
Again, I rely on the Pinehurst judgment dealing with the same issue and apply the law there laid down to the facts of
this case and find John Pianosi did not, on the evidence before me, "request" these improvements to be made,within s.
1(1) of the Act.
44

I thus dismiss all these lien actions and lien claims against the defendant John Pianosi.

45
Venneri Engineering has noted the defendant Zonenward Leasex in default in this action, and can sign, or has
already signed, default judgment, and I need not deal with this claim in my Report. The plaintiff Stephmark has also
sued Food Court International but never served the Statement of Claim, and I will not allow it to proceed further against
Food Court International without such service. In the Lancor action, again, the plaintiff never served the defendant
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:

Food Court International and, again, I will not allow it to proceed further against Food Court International without
proper service. In any event, both the companies are apparently insolvent.
Costs
46 Each of Venneri Engineering, Stephmark Mechanical, and Lancor Electric were pointing the legal finger at Pianosi
by way of their own independent actions: Comp-Conand J & C General Contracting were sheltering hen claimants
and tried to ride the coattails of the arguments of counsel for Venneri Engineering and Stephmark. The lien claimants
Woodbridge Gas Company and Master Steel did not appear at this trial, and made it clear, before trial, that they would
not be attending this trial to pursue Mr. Pianosi. I think that John Pianosi is entitled to party-and-party costs, and these
should be paid by Venneri Engineering and Stephmark Mechanical, and to a lesser extent, by Lancor Electric, but not
by Comp-Con or J & C General Contracting, in all the circumstances. The total costs of John Pianosi, for pleadings, two
pre-trials, and this trial, which lasted one day, I fix at $3,500, inclusive of fees and disbursements, and I order Venneri
Engineering to pay $1,500, Stephmark Mechanical to pay $1,500, and Lancor Electric to pay $500, severally, forthwith
after confirmation of this Report.
47
(The Report shall be drafted by counsel for Pianosi and shall provide for all the hens to be vacated, and for the
three certificates of action to be vacated, and the three actions dismissed — see para. 8 and Schedule F to Form 21. The
Report need only be approved as to form by counsel for Venneri Engineering and Stephmark Mechanical and by no one
else. The Report shall be signed by me. Confirmation is governed by r. 54.07(1) and 54.09(1 )(tf) or(b). Entry is governed
by r. 54.07(2) and 59.05, and shall take place after confirmation. The original exhibits can be retrieved by counsel, on
obtaining my fiat, once the Report has been confirmed and it is clear that no appeal will be taken.)
Action dismissed.
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1994 CarswellOnt 951
Ontario Court of Justice (General Division)
Southern Plumbing Ltd. v. Quality Craft Interiors Ltd.
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Re CONSTRUCTION LIEN ACT; SOUTHERN PLUMBING LIMITED v.
QUALITY CRAFT INTERIORS LTD. and BRAMALEA PROPERTIES INC.
Master Clark
Heard: July 19-21,1994
Judgment: August 25,1994
Docket: Doc. CLA-92CQ-21604
Counsel: Janet Curry, for plaintiff(s).
G.H. Doak, for defendant(s).
Subject: Contracts; Corporate and Commercial
Action by subcontractor against owner of building.
Master Clark:
1 The question to be answered on this trial is whether or not in the circumstances of this action the estate of Bramalea,
the owner of the fee simple, is subject to the construction hen rights of the plaintiff, a subcontractor of Quality Craft
Interiors (1986) Ltd.
2
The defendant Bramalea as the owner of the fee simple entered into a lease with 931576 Ontario Inc. (the tenant),
the purpose of which was to allow the tenant to build and operate a restaurant and bar called "Red Hot and Blue" at 1
Queen Street East in Toronto, the office building in which Bramalea has its head office.
3
"Red Hot and Blue" opened in the winter of 1991, but because of noise and cooking odours, Bramalea terminated
the lease and evicted the tenant in the spring of 1992.
4
One of the tenant's major shareholders was Mr. Brad Kinsella, who was at the same time also the principal owner
of the general contractor Quality Craft Interiors (1986) Ltd. (Quality 1986). In 1986, Quality (1986) bought all the assets
of another corporation called Quality Craft Interiors Ltd., one of the defendants.
5
So far as I can determine from the evidence, the tenant retained Quality 1986, not Quality Craft Interiors Ltd.,
and only Quality 1986 was involved in this project. It was Mr. Kinsella's evidence as a witness for the plaintiff that in
naming Quality Craft Interiors Ltd. as a defendant, the plaintiff had sued the wrong party. Whether by oversight or for
some other reason, no motion was made to amend the title of proceedings in this regard, even though at trial, counsel
for the plaintiff stated her intention to do so.
6
In any event, Quality 1986, not the named defendant, was the general contractor on this job and the plaintiff was
the plumbing subcontractor. From the evidence presented, no written contract has ever existed between the plaintiff and
either of the defendants.
7

Quality Craft Interiors Ltd. did not defend this action and default judgment has been signed against it.
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8

Bramalea did defend.

9
As against Bramalea, the plaintiff claims that Bramalea is an owner within the definition set out in s. 1(1) of the
Construction Lien Act (the Act) and is liable for the amount of the lien on one of two alternate grounds:
(1) That the plumbing was done on the implied request of Bramalea and for Bramalea's benefit, and therefore by
its conduct, Bramalea qualifies as a statutory owner.
(2) Bramalea was given specific notice as owner, pursuant to s. 19(1) of the Act, and Bramalea did not deny
responsibility within the 15-day period.
10 As to s. 19(1), I cannot accept that any of the "notice" events taken singly or cumulatively were sufficient to amount
to notice to the owner. For instance, even if Bramalea received copies of the mechanical plumbing plans showing the
plaintiff as the plumbing contractor, that alone would not constitute the requisite notice. Owners of large buildings have
tenants coming and going all the time, effecting renovations, and it would be an unfair burden on the Owners to require
them to assess their legal position every time they were asked to approve a plan for a tenant's renovations. Something
much more specific is required to constitute notice under s. 19(1).
11 As well, there was no evidence satisfactory to me that the plans had ever in fact been delivered directly to Bramalea.
Secondly, there is no provision in the Act whereby plans delivered to the municipal authority are deemed delivered to
the owner, and it is entirely possible that by the time Bramalea received the plans (if Bramalea received the plans), all the
work would have already been completed. Lastly, in these circumstances when would the landlord's 15 days' response
time commence to run?
12
Neither am I satisfied that when Bramalea saw the plaintiffs bid to do the plumbing work on this project, and
approved the plaintiff to do the work, or, when later, Bramalea was presented with copies of the plaintiffs invoices
(provided by Quality when it sought advances from Bramalea), the plaintiff thereby met the requirements of s. 19(1). By
the time Quality asked for the first advance, a lot of the work had been done, and it would have been too late for the
15-day response period to have been useful to Bramalea.
13

For all those reasons, I find there was no express notice given to Bramalea sufficient to qualify under s. 19 of the Act.

14 The allegation that Bramalea impliedly requested the plaintiff to do the work is more difficult and requires a wider
reference to the facts of the case.
15
In the lease between Bramalea and 931576 Ontario Inc., Bramalea agreed to provide the tenant with well over
$400,000 to use for the renovations required. Some of this money was needed to pay for installations for which the
landlord was responsible (landlord's improvements) and some was to pay for tenant's improvements under a policy of
"tenant inducements." The plaintiff did not know which plumbing work was done for the landlord and which was for
the tenant. However, the plaintiff came to know that Quality 1986 had no money to pay the plaintiff unless and until
Bramalea paid Quality 1986.
16
Bramalea admits it contributed substantial money to the project and admits that it tried to be helpful to Quality
1986 and the trades as they undertook the renovations, but it denies that it even impliedly contracted for any particular
work to he done by the plaintiff, or that it generally directed how the work was to be done, or that any substantial benefit
has flowed to Bramalea from the work. In other words, Bramalea denies that it even impliedly acted like an "owner,"
whose estate could be held liable.
17
It is the plaintiffs position, however, that at all times during the renovations, Bramalea conducted itself as an
owner and that its estate in the land ought now to be made liable for the payment of the hen.
18

In s. 1(1) of the Construction Lien Act "owner" is defined as follows:
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"owner" means any person, including the Crown, having an interest in a premises at whose request and,
(a) upon whose credit, or
(b) on whose behalf, or
(c) with whose privity or consent, or
(d) for whose direct benefit, an improvement is made to the premises but does not include a home buyer.
19

Two criteria must be met for a person to qualify as an "owner":
(1) The putative owner must make a "request" for the improvement (or work) to be done, and
(2) One of the following must be true:
(a) The work must have been done on the putative "owner's" credit or behalf ox,
(b) The work must have been done with the privity or consent of the putative "owner," or
(c) The work must have been done for the direct benefit of the putative "owner."

20
The plaintiffs witnesses gave evidence that Bramalea approved of the choice of the plaintiff as the plumbing
contractor and approved the mechanical plumbing plans. All of this constitutes a request, express or implied, says the
plaintiff. The evidence of Bramalea's witnesses was not so clear that the plans were ever received, but admitted that the
plaintiff was approved to do the work.
21 However, even if I accept all the plaintiffs evidence on this point, such approvals do not amount in law to a request
to do the work. (See D.B.M. Heating & Air Conditioning Ltd'v. Lark Manufacturing Inc. (1990), 37 C.L.R. 113 (Ont.
Master) and Pinehurst Woodworking Co. v. Rocco (1986), 13 O.A.C. 121 (Div. Ct.).)
22 Further, on the basis of Pinehurst (supra) it is clear that merely by contributing to the cost of the renovations through
"tenant inducements," Bramalea has not defined itself as an "owner" so as to attract liability for this construction lien.
23 The other evidence offered by the plaintiffs witnesses on this point was offered by Mr. Harold Kinley, when he (as
did Mr. Smilovits, his employer and owner of the plaintiff) made reference to the installing of a gas line. Both witnesses
were exasperated at the high degree of interest taken by Bramalea in locating the line, and they told of having to change its
location even after it was installed. They also told of Bramalea's extensive direction regarding the location of drainpipes.
24
Mr. Kinley, in general, referred to the Bramalea employees as being all over him "like a wet T-shirt," that they
were frequently seen discussing the decor and general layout of the renovations, and he said that it appeared to him as
if Bramalea people were in charge of the project. I noted that Mr. Kinley could not identify any of these people.
25
I interpret all of the plaintiffs evidence on this point to amount to nothing more than Bramalea's employees
expressing their understandable concerns about where and how work was being done at their head office building. I
heard nothing in evidence that would persuade me that Bramalea had inserted itself as an "owner" into the construction
program. It is immaterial that Bramalea required X-rays to be taken before they allowed their floors to be drilled or that
special arrangements were made by Bramalea to let the plaintiff into the premises to work at night.
26 Bramalea was entitled to protect the integrity of its building without fear of being held liable as an "owner" and it
tried to do just that. Mr. Kinley's evidence that toward the end of the project, the Quality (1986) foreman, "Fred," refused
to give him instructions and referred all questions to Bramalea is the fault of "Fred" and "Fred's" employer, Quality
(1986), and cannot be a foundation for holding Bramalea liable as an owner. If a Bramalea employee gave advice or
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instructions in the absence of "Fred," it was by way of protecting the building's standards and not by way of accepting
responsibility for the cost of the plaintiffs work.
27

Mr. Brad Kinsella also gave evidence:
(1) That he attended the work site about three times every week and attended 30 site meetings as a representative
of the general contractor, Quality 1986;
(2) That Bramalea inspected the work every day and monitored the work very closely;
(3) That the plumbing decisions were made nearly every day by him, Mr. Kinley, or "Jimmy," in concert with Mr.
Smilovits.

28
He said nothing about Bramalea exercising such control and direction of the plaintiff that it could be said that
Bramalea had requested the work, in the place and stead of the tenant.
29

For all the above reasons, I would dismiss the contract action against Bramalea.

30
As to the action against Quality Craft Interiors Ltd., both Mr. Kinsella and Mr. Smilovits told the court that
Mr. Smilovits made no distinction between dealing with Quality Craft Interiors Ltd. (owned by Mr. Kinsella's father),
on the one hand, and Mr. Brad Kinsella and Quality Craft (1986) Inc., on the other hand. Unfortunately, that is Mr.
Smilovits's mistake. He is required to identify properly those he sues.
31
I am satisfied on the evidence that the plaintiff, at all times during these renovations, thought it was dealing with
Quality Craft Interiors Ltd., when in fact it was dealing with Quality Craft (1986) Inc.
32
There was uncontradicted evidence that before 1986 Mr. Smilovits had dealt extensively with Mr. Kinsella's (the
father) company, when Mr. Brad Kinsella (the son) worked as an employee of his father. When Mr. Smilovits was asked
by Brad Kinsella to bid bn this project, he did not concern himself with subtle changes in corporate names. The evidence
of both Mr. Brad Kinsella and Mr. Smilovits was that the relationship between Mr. Smilovits and the Kinsellas was a
close and trusting one in that Mr. Smilovits was allowed to submit bids in handwritten form, even on scraps of paper.
Mr. Smilovits said that he thought that on this contract he was still dealing with the father's company. There was no
evidence to counter that.
33
In all the circumstances and considering that plaintiffs counsel clearly announced her intention to seek an
amendment to the title of proceedings but failed to do so, it would be unfair to dismiss the action against Quality Craft
Interiors Ltd. without giving the plaintiff a chance to correct the oversight and the defendant Bramalea and Quality
(1986) a chance to oppose such correction.
34 For that reason, the question of the proper defendant and the holdback obligations of Bramalea are adjourned to
be further dealt with when the trial is continued at a time to be arranged between counsel in consultation with my office.
Action dismissed.

End of Document
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In the Matter of the Construction Lien Act R.S.0.1990, Chapter C.30
Sloot Construction-Design Ltd., Plaintiff and North Maple Mall Limited, Loblaws Inc., Zally's
Supermarket Stores Inc. and The Equitable Life Assurance Society of the United States, Defendants
Sloot Construction-Design Ltd., Plaintiff and IPCF Properties Inc.,
Loblaws Inc. and Zally's Supermarket Stores Inc., Defendants
Sloot Construction-Design Ltd., Plaintiff and Centrefund (Cedarbrae)
Corporation, Loblaws Inc. and Zally's Supermarket Stores Inc., Defendants
Heeney J.
Heard: November 29,1999
Judgment: December 13,1999
Docket: London B31913T, 69/98,19655/98,98-CV-140683
Counsel: H. Ginn, for Plaintiff/Responding Party.
R Muir, for Defendants, Loblaws Inc., North Maple Mall Ltd., IPCF Properties Inc., Centrefund (Cedarbrae)
Corporation (Moving Parties).
Subject: Contracts; Corporate and Commercial
MOTIONS by owners for summary judgment dismissing contractor's action for construction lien; APPLICATION by
contractor for recovery of claim from security posted by owner.
Heeney Jr.
1
The Defendants in these three consolidated construction hen actions bring a motion for summary judgment
dismissing the Plaintiffs claims. The case involves the construction of three free-standing bakery kiosks by the Plaintiff
under an agreement with the Defendant Zally's (who is now insolvent). The kiosks occupied floor space in three grocery
stores operated by Loblaws. The question to be determined is whether the Plaintiff can recover its unpaid account for
building these kiosks from either Loblaws, or from the registered owners of the malls in which these Loblaws stores
are located.
Background:

2
The Defendants North Maple Mall Limited, IPCF Properties Inc. and Centrefund (Cedarbrae) Corporation own
shopping centres in Chatham, Oakville and Scarborough respectively. The Defendant Loblaws operates a grocery store
at each shopping centre and leases space for that purpose from the owners.
•
3
Loblaws, in turn, entered into a form of sublease or licensing agreement with the Defendant Zally's Supermarket
Stores Inc. whereby Zally's would install and operate bakery kiosks for the baking and sale of bagels. These were to be
stand-alone operations located entirely within Loblaws' retail premises at three of their locations.

WestlawNeXtk CANADA Copyright © Thomson Retitens Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Sloot Construction-Design Ltd. v. North Maple Mall Ltd., 1999 CarswellOnt 4174
1999 CarswellOnt4174, [1999] OJ. No. 4927, 50 C.L.R. (2d) 145, 93 A.C.W.S. (3d) 952

4
Zally's then entered into a series of agreements with the Plaintiff for the construction of these bakery kiosks. There
were twelve in total being constructed. Zally's paid for nine of these projects, but did not pay for the three that are the
subject matter of these actions. Zally's is now insolvent, and the Plaintiff contractor is seeking to recover its unpaid
account of $63,592.75 for the construction of these three kiosks from Loblaws and the three land owners.
5 The kiosks themselves were removed by Loblaws after Zally's became insolvent. It is acknowledged by the Plaintiff
that the materials removed had no value. The floor space is now being used by Loblaws for other purposes.
6
Subsequent to the registration of the Plaintiffs claims for lien, Loblaws obtained orders vacating their registration
and that of their related certificates of action, by posting security with the court under s. 44 of the Construction Lien
Act, R.S.O 1990, c. C. 30 ("the Act").
The motion for judgment:

7 A preliminary question arises as to whether it is appropriate to deal with this case by way of a motion for judgment
as opposed to a trial. Counsel for the Defendants submits that a trial is not necessary to resolve any issues of credibility
because he bases this motion on the evidence of the Plaintiff alone. The Plaintiff is, of course, required to put its "best foot
forward" on a motion for judgment, and Mr. Muir submits that even accepting everything that the Plaintiffs principal
says in his affidavit material and on his cross-examination, the lien actions cannot be sustained.
8
I agree that it is appropriate to entertain this motion for judgment, on the basis that the evidence given on behalf
of the Plaintiff is deemed to be true. Proceeding on that basis leaves only a question of law to be determined based on
admitted facts, and is, therefore, the proper subject matter of a motion for judgment under Rule 20.
9
I also note that leave to bring this motion is required under s. 67(1) of the Act. Since the motion may well make a
trial unnecessary, it is appropriate that leave be granted, and I so order.
The action against the landowners:

10
The case against the three landowners is simple, and I will deal with it first. Section 14(1) of the Act states that
a person supplying services or materials to an improvement has a lien upon the interest of the owner in the premises
improved for the price of the services or materials. The word "owner" has a specific definition in s. 1(1) of the Act:
"owner" means any person, including the Crown, having an interest in a premises at whose request and,
(a) upon whose credit, or
(b) on whose behalf, or
(c) with whose privity or consent, or
(d) for whose direct benefit,
an improvement is made to the premises but does not include a home buyer;
11
The lien claimant must, therefore, show both that the alleged owner requested the work, and that one of the four
elements (a) through (d) have also been met: Venneri Engineering Ltd. v. Zonenward Leasex Management Inc. (1994),
16 C.L.R. (2d) 141 (Ont. Master).
12
It is conceded by Mr. Ginn that the three landowners North Maple Mall Limited, IPCF Properties Inc., and
Centerfund (Cedarbrae) Corporation did not, in any way, request that this work be done. That being the case, they are
not "owners" as defined by the Act, despite the fact that title to the land is held by them. Accordingly, the Act does not
create a lien against their interest in the land, and the actions against them must be dismissed.
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The action against Loblaws:

13
The case against Loblaws is not so simple. Loblaws is not a landowner, but occupies premises in each of the three
malls as a lessee. Zally's occupied its portion of each of Loblaws' stores as a subtenant or licencee, so the interest of
Zally's in the premises is, at best, leasehold. The position of Loblaws was, therefore, that of a landlord to Zally's. Section
19(1) of the Act deals with such a situation, where the interest of an owner to which a lien attaches is leasehold only.
It reads as follows:
19(1) Where the interest of the owner to which the lien attaches is leasehold, the interest of the landlord shall also be
subject to the lien to the same extent as the interest of the owner if the contractor gives the landlord written notice
of the improvement to be made, unless the landlord, within fifteen days of receiving the notice from the contractor,
gives the contractor written notice that the landlord assumes no responsibility for the improvement to be made.
14 A form for this "Notice to Landlord" is prescribed in the Regulations, although its use is not mandatory. It provides
the basic details of the contract, or advises where a copy of the contract can be obtained, and provides a warning as
to the provisions of s. 19(1). It is conceded that no such written notice was given to the landlord Loblaws in the three
cases at bar.
15
The apparent object of s. 19(1) is to provide a mechanism whereby a person contemplating doing work on leased
premises can hold the landlord liable for the price of the work. Notice is given to the landlord about the contract. The
landlord then has 15 days to disclaim any responsibility for payment. If the landlord does not disclaim, the hen against the
tenant will attach to the landlord's interest in the property. If the landlord does disclaim responsibility, then presumably
the supplier will have to make a decision whether to proceed with the job anyway, trusting that he will be paid by the
tenant and knowing that he has no lien rights against the interest of the landlord in the premises.
16
The Plaintiff did not make use of this mechanism, and cannot, therefore, hold Loblaws liable for the lien that the
Plaintiff has against Zally's (which lien arose from Zally's status as an "owner"). The question thus becomes whether the
Plaintiff has a lien against Loblaws directly, as an "owner" within the meaning of the Act.
17 It is acknowledged by the Plaintiff that it did not have a contract with Loblaws. All of its contractual dealings were
solely with Zally's. The Plaintiff did not send any invoices to, make demand for or receive any payment from, Loblaws
in connection with these projects.
18
What the Plaintiff is seeking, therefore, is to hold Loblaws liable to pay for work done under a contract that
Loblaws was never a party to. Mr. Justice Middleton appeared to have had this situation in mind when he considered
the need for a "request" in order to give rise to a lien. In Sanderson Pearcy & Co. v. Foster (1923), 53 O.L.R. 519 (Ont.
C.A.), at 521-22 he said the following:
The intention of the statute clearly is to prevent any one who has an estate or interest in lands upon which a lien
may be claimed under sec. 6 and 8 from having liability imposed upon his estate unless there is on his part, first, a
request, and secondly, one or more of the alternative requirements mentioned.... This statutory definition is not to
be regarded as creating a method of imposing a new kind of liability in favour of the subcontractor without privity
of contract.
19
To determine whether Loblaws is an "owner" within the meaning of the Act, the central issue to be determined is
whether the work done by the Plaintiff was done at the request of Loblaws. These three kiosks were being constructed
within the confines of Loblaws' grocery stores, so it is not surprising that they would have had at least some supervisory
involvement as construction proceeded, in order to ensure that the finished product was compatible with the rest of the
store. The evidence describes the involvement of Loblaws in the Cedarbrae project as follows:
• representatives of Loblaws attended site meetings along with representatives of Zally's and Sloot;
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• at these site meetings, issues such as design, layout and timing were discussed;
• Loblaws asked for changes to the counter design and lighting in order to make it consistent with the balance of
the store and to ensure proper traffic flow within the store;
• representatives of Loblaws advised Sloot as to where it should make its mechanical and electrical hookups;
• Zally's designer submitted its designs to Loblaws in advance of the construction of the kiosks for approval.
20

The involvement of Loblaws at the other locations was somewhat less. It is stated to consist of the following:
• representatives of Loblaws attended at site meetings;
• at those site meetings, discussions were had with respect to the construction and the fact that those stores were
open for business and that Loblaws did not want its business interrupted in any way;
• representatives of Loblaws co-ordinated Sloot's hookup into the mechanical and electrical systems;
• the only representative of Loblaws-on site was the store manager who did not direct Sloot's forces in any way but
was simply ensuring that his or her customers were not interfered with.

21 In order for a landlord to be found to have "requested" improvements to the premises, the lien claimant must show
"a significant element of direct contractual dealing between the landlord and the supplier": Venneri Engineering Ltd. v.
ZonenwardLeasex Management Inc., (supra) at p. 159. In that case, a landlord leased an industrial building to tenants
for the purpose of operating a food depot that consisted of 20 kitchen areas. The landlord was notified of the mechanical
and electrical work that needed to be done, and signed a letter permitting the work to be done, provided that it met all
relevant building codes and that the landlord's prior approval was obtained. Master Sandler held that the landlord was
not an "owner" because the required element of contractual dealing was not present.
22
In his reasons, Master Sandler referred to and followed the Divisional Court decision of Pinehurst Woodworking
Co. v. Rocco (1986), 38 R.P.R. 116 (Ont. Div. Ct.). That case involved a shopping mall, where premises consisting of little
more than a shell were leased to the tenant. The lease required the tenant to pay for all ceilings, floor coverings, partition
walls, electrical controls, air distribution ducts, plumbing, doors, lighting and other fixtures, as well as all finishing work
and trade fixtures. The landlord agreed to contribute an allowance equal to $75 per square meter to help defray these
costs. The plans and specifications were subject to the approval of the landlord.
23
The trial Judge, in finding the landlord to be an "owner", relied on several factors: the fact that the landlord was
contributing a monetary allowance toward the improvements; the extent to which the landlord's approval was required;
and the extent to which the landlord or its project manager dealt directly with the contractor, for example, in relation
to the substitution of a larger electricity transformer.
24
The Divisional Court found the trial Judge to be in error, and held that the landlord was not an "owner" within
the meaning of the Act because there was neither a request by the landlord nor any privity or consent to the work done
by the contractor. Sutherland J. held that there must be a significant element of direct contractual dealing between the
landlord and the supplier before the landlord could be found to be an "owner", and there was no evidence of such direct
contractual dealing before the trial Judge.
25
Sutherland J. also reviewed and distinguished several cases which suggested that a specific request and direct
contractual dealings were no longer required to satisfy the definition of "owner". He summarized those decisions as
follows:
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Where there is not a direct request, as in Muzzo, these decisions depend upon the closeness or common ownership
of the titular owners and the entities found to be statutory owners. The decisions are therefore exceptions to the
general rule. There is no such close relationship between Eaglebrook [the landlord] and Pinehurst [,?ic] and those
decisions, based as they are on such relationships, do not support the position of Pinehurst.
26 I believe that the first reference to Pinehurst in the above passage was intended to refer to the tenant Rocco, not the
lienholder Pinehurst. It is the relationship between the titular owner, being the landlord Eaglebrook, and the statutory
owner, being the tenant Rocco, that was under discussion.
27
Applying these principles to the cases at bar, there is no evidence, on the record before me, of any significant
element of direct contractual dealings between Loblaws and the Plaintiff. The actions of Loblaws amount, in my view,
to nothing more than the actions that one would expect of a landlord in these circumstances, the purpose of which was:
to ensure that the tenant's installation was erected in an orderly fashion; to ensure that these kiosks were aesthetically
and functionally compatible with the rest of the landlord’s premises and operations; and to ensure that the installation
could be completed without unduly interfering with the customers of Loblaws or their ongoing business.
28
There is also no evidence of any close relationship between Loblaws and Zally's that might lead to a finding that
Loblaws was the true instigator of these projects. For these reasons, I find that Loblaws is not an "owner" within the
meaning of the Act, so that no lien is created under s. 14(1) of the Act.
29
If I am wrong in that conclusion, I would have found that no lien arose by virtue of the fact that the work done
by the Plaintiff did not constitute an "improvement" to the land. The kiosks were free-standing structures occupying
floor space in Loblaws1 grocery stores, constructed specifically for the sole use of Zally's. Once Zally's became insolvent,
the kiosks were removed, and the floor space is now being used for other purposes by Loblaws. The land has not been
improved in any respect by the Plaintiffs supply of work and materials.
30
I refer to the following passage in Macklem & Bristow, Construction, Builders' and Mechanics' Liens in Canada
(Sixth edition) at pg. 2-1:
The whole object of mechanics' lien legislation is to prevent statutory "owners" of the lands, whatever their interest
in them, from obtaining, without payment, the labour and capital of the lien claimants [citations omitted].
31
If the work done by the Plaintiff had improved the land to the benefit of Loblaws, it might indeed be justifiable to
use the provisions of the Act to ensure that Loblaws could not retain the fruits of the Plaintiffs labour without paying
for it. No such justification arises on the facts of this case.
The unjust enrichment claim:

32 Although Mr. Ginn did not vigorously argue the matter, the Plaintiff has advanced a claim for quantum meruit relief
based on unjust enrichment. To succeed in such a claim the Plaintiff must prove three things: that the Defendant has
been enriched; that there has been a corresponding deprivation on the part of the Plaintiff; and that there is no juristic
reason for the enrichment.
33
I have already found that there has been no enrichment of Loblaws by virtue of the Plaintiffs work. I also rely
on Hussey Seating Co. (Canada) Ltd. v. Ottawa (City) (1997), 32 O.R. (3d) 633 (Ont. Gen. Div.), appeal dismissed,
(1998), 41 O.R. (3d) 254 (Ont. C.A.), in concluding that a juristic reason can be found in the fact that there was never
any expectation that Loblaws would be paying the Plaintiff for this work.
34

Accordingly, this ground fails as well.

The s. 44 issue:
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35
There is one final issue to be dealt with, and it arises out of a conflict in the authorities as to the effect of posting
a bond under s. 44 of the Act.
36
The Plaintiff submits that when a lien is vacated by posting security, the security, once posted, is available to
satisfy the claims of all hen claimants without regard to the liability of the party posting the security. Thus, the argument
goes, the security would still be available to satisfy the Plaintiffs lien even if I found that the party posting the security,
Loblaws, had no liability to the Plaintiff.
37
Mr. Ginn relies on Francon v. L. Nicolini Construction Ltd. (1988), 33 C.L.R. 107 (Ont. H.C.) in advancing this
argument. In that case, the plaintiff supplied materials and services to a subcontractor, and registered a hen on the
premises along with others. In order to keep the project moving, the general contractor posted a bond to vacate the hens.
It was undisputed that the initial liability of the general contractor to the plaintiff was limited to the holdbacks required
to be maintained under the Act. Nevertheless, Hollinger J. held that entire amount of the bond posted by the general
contractor was available to satisfy the hen claimants. This had the effect of increasing the general contractors liability
such that it became primarily liable for the full amount of the hen claims rather than being hable for the amount of the
holdbacks only. This decision was criticized by two of the three annotations that immediately followed it.
38 Hollinger J. did not engage in a detailed analysis of the provisions of the Act in arriving at his conclusion, but simply
stated that he felt bound by the decision of the Divisional Court in Northern Air Construction Ltd. v. York (Borough)
Public Library Board (1985), 50 O.R. (2d) 201 (Ont. Div. Ct.), to decide the case as he did. Northern Air involved a general
contractor posting bonds prior to going into receivership. The liability of the general contractor was not limited to the
holdbacks only, but rather it was principally hable to the lienholders for an amount that exceeded the amount of bonds
and the owner's holdback paid into court. On those facts, it is not surprising that the bonds were held to be available to
pay the monies owing that the general contractor was no longer able to pay. Douglas N. Macklem, Q.C. suggested in
his annotation to Francon that Northern Air should be confined to its own facts: 33 C.L.R. Ill at p. 112.
39
Misener J. chose not to follow Francon v. Nicolini (supra) when he decided Reliance Electric Ltd v. G.N.S.
Contractors Inc. (1989), 70 O.R. (2d) 364 (Ont. H.C.). As in Francon, this case also involved hens filed by supphers to a
subcontractor. The general contractor, who had properly retained from monies paid to the subcontractor ah holdbacks
required by the Act, posted security under s. 44 of the Act to permit the project to continue. Misener J. began his analysis
by observing that s. 24(1) entitled the general contractor to pay, to the subcontractor, up to 90% of the amount owed
to the subcontractor without jeopardy, so that the amount of the general contractor's liability would be limited to the
remaining 10%. He then considered s. 17(1) and (2) of the Act, which had the combined effect of limiting the hens of the
supphers collectively to the amount actually owing to them by the subcontractor, or the amount actually owing by the
general contractor to the subcontractor, whichever is the lesser, provided always that the amount cannot be less than the
amount required to be held back by the general contractor.
40 Applying these provisions, Misener J. held that the "hen" to which the suppliers were entitled was restricted to the
sum of $11,100 despite the fact that the "claims for hen" amounted to $61,603.76.
41
Misener J. then moved to consider the argument of the lienholders, based on Francon (supra), that the henholders
were entitled to look to the bond to recover the full amount of their claims for hen, despite the fact that the general
contractor's liability was limited to a much lesser amount. He found that the confusion arose from a misinterpretation
of s. 44(6), which provides that where an order is made vacating a hen upon the posting of security, the "hen" ceases to
attach to the premises or the holdbacks, but becomes a charge on the security. He held (at pp. 370 — 371) that it was
not the full amount of the "claim for hen" that formed a charge on the security, but rather the amount of the "hen" as
limited by s. 17 of the Act, that formed a charge on the security:
However, in my view, Mr. Bowen goes wrong in confusing the expression "the full amount claimed as owing in the
claim for lien" with the expression "the hen". The posted bond does not become security for the full amount claimed
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as owing in the claim for lien. It becomes security only for the lien. Nothing in s. 44(6) affects the operation of s.
17(1) and (2) of the Act. The value of Reliance's lien — and therefore the lien — remains the same after the posting
of the bond as it was before the posting of the bond.
42 With respect to both learned Justices, I prefer the reasoning in Reliance to that in Francon, and I note that Jenkins
J. did so as well in James Dick Construction Ltd. v. Durham Board of Education (1998), 41 C.L.R. (2d) 36 (Ont. Gen.
Div.). Security posted under s. 44 simply stands in the place of the land, and can be looked to to satisfy liens as defined
and limited by the provisions of the Act. Posting security does not enlarge the rights of the lienholders and give them a
right of recovery that they never had against the land itself.
43 Applied to the cases at bar, I have already held that the Plaintiff does not have a lien against the interest of Loblaws
in the lands against which the claims for lien were registered. It follows, therefore, that the Plaintiff does not have a
charge against the security which was posted to stand in the place of Loblaws' interest in that land.
44 For these reasons, the actions as against the Defendants Loblaws Inc., North Maple Mall Limited, IPCF Properties
Inc., and Centerfund (Cedarbrae) Corporation are dismissed. The security posted under s. 44 shall be returned to the
party posting it. If the Defendants wish to pursue a claim for costs, I will entertain written submissions within 20 days
from the date these reasons are released.
Motions granted; application dismissed

End of Document
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'

ACTION by contractor for enforcement of lien.
Master Sandler.
Introduction

1
This is a lien action wherein the plaintiff Winnen Construction Group Inc. ("Winnen") is trying to collect
$315,275.76 as the balance owing on a contract for the construction of a commercial building. The total contract price
was $1,089,042.78.
2
An Agreed Statement of Fact was prepared by both counsel and filed with me at the opening of trial as part of the
evidence and it is to be found, together with all the exhibits, as part of the trial record. Notwithstanding this, counsel for
the plaintiff felt obliged to call witnesses to testify viva voce. These were Len Brunnen, the vice president and general site
superintendent for Winnen, Arthur Winslow, the president of Winnen, David Lockwood, the director of development
and construction for Oxford during 1998 and 1999, and Barry Telford, an officer and director of T.B. and Cobrand in
1998 and 1999. Mr. Murdoch also read into evidence certain questions and answers of Nick Galloro, the director of
retail tenant coordination and technical services for Oxford.
3
Ms. Addison, counsel for the defendant Oxford, felt obliged to call the following witnesses viva voce being Nick
Galloro, Ernest Vienna, the operations manager at the Dufferin Mall, and Mrs. Devon Jones, Oxford's vice president
of legal affairs.
4
At the end of the trial, it became clear that there are really no facts in dispute and I now set out a narrative of the
relevant facts based on the Agreed Statements of Facts, the agreed two volumes of the plaintiffs documents, the agreed
one volume of the defendants documents, and the viva voce evidence above described.
The Facts
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5
The defendant Oxford MRC Inc. (now Oxford Properties Group Inc. and hereafter referred to as "Oxford") is
the owner of a shopping center called the Dufferin Mall at 900 Dufferin Street in Toronto. Sometime in 1998, Oxford
decided to increase the rentable space on the site by, inter aha, developing a portion of what was then part of the parking
lot at the north-east corner of their property. Oxford called this area "a free standing pad site".
6 T.B. Extreme Foods Limited ("T.B.") held certain rights from Tricon Global Restaurants (Canada) Inc., also known
as Pizza Hut Canada, to operate Taco Bell and Pizza Hut stores in Ontario and had, by 1998, about twenty-six stores in
operation. Tricon and T.B. became interested in leasing this "pad site" and began negotiations with Oxford in September
of 1998. On November 11,1998, Oxford and T.B. entered into an agreement to lease. T.B. was going to lease the "pad
site" for fifteen years with two five-year renewals, and was going to operate a Taco Bell/Pizza Hut drive-thru restaurant
in a free-standing 4500 square foot building with a 60 foot frontage on Dufferin Street. Under this agreement, Oxford
was to provide a level graded site suitable for the intended structure, with electrical, water and sewage services brought
to the inside of the perimeter of the building. Oxford was also to provide a paved and landscaped site and was to obtain
site plan approval and a development permit from the City of Toronto. T.B. had to construct the building, finish the
interior, provide signage, and obtain building and occupancy permits, all in accordance with professional plans and
specifications previously approved by Oxford.
7 The agreement to lease also provided for a tenant's allowance of $80 per square foot as a construction allowance, to
be paid by Oxford to T.B. to help it with its construction costs. This allowance worked out to $379,122.40. This allowance
did not cover all the construction costs but covered just the construction of the shell of the building. This outlay would
be recaptured by Oxford in the rentals to be paid over the said 15 years. This allowance was to be paid in instalments as
the work progressed, and was so paid to T.B. between January and June of 2000.
8
The agreement to lease and the formal lease itself provided that the building became the property of Oxford upon
final construction and, at the end of the lease, the building would remain on the site as the property of Oxford. Oxford
and T.B. entered into a formal 40-page lease about April 28, 1999.
9 Because this area being developed (Building "B") was outside the walls of the existing shopping center building, site
plan approval by the City of Toronto was required and this process began in late December, 1998 or early 1999.
10
By letter dated September 27, 1999, Oxford advised T.B. that the site was then ready for commencement of the
tenant's (T.B.'s) work. T.B. had 120 days from October 1, 1999 to build the building and rent was to start on January
28, 2000 (or possibly, March 28,2000 — both dates are mentioned).
11
Sometime in the fall of 1999, T.B. began negotiating with Winnen for a construction contract for the building
and surrounding drive-thru area, all in accordance with the plans and specifications prepared by Winnen's architect
and approved by Oxford. Winnen specializes in building fast-food restaurants. This led to a construction contract of
November 11,1999 for an initial contract price of $825,000. The price was later increased to over a $1 million. Winnen
started construction on November 24, 1999. Substantial performance was achieved on April 14, 2000 and the building
was fully completed sometime in June of 2000. The restaurant began serving customers in April just after T.B. took
possession from Winnen on April 24.
Cobrand Foods Limited ("Cobrand")

12
Cobrand is a subsidiary of or a related company to T.B. Cobrand was incorporated just to operate the Taco Bell/
Pizza Hut restaurant at the Dufferin Mall. Barry Telford and Robert Laba were principals of both T.B. and Cobrand.
The Oxford-T.B. lease, that was dated April 28,1999, was to start March 28, 2000. T.B. asked Oxford if it could suh-let
to Cobrand and Oxford agreed, and a sub-lease was entered into on March 21,2000. Oxford wouldn't lease directly to
Cobrand because it felt the covenant of T.B. was more reliable since T.B. was a much larger company.
Lien and Bankruptcy Proceedings
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13
Meanwhile, Winnen had not been paid the balance owing to it and so it registered its lien on June 8, 2000 and on
July 21,2000, started its action against Oxford and T.B. and also claimed priority over the Toronto-Dominion Bank.
14
T.B. had been experiencing financial difficulties in late 2000 and early 2001 and on February 5, 2001, the Royal
Bank of Canada applied for a receiving order against T.B. which was granted. The receiver was ordered to immediately
file an assignment in bankruptcy which was done on February 8,2001.
15
In the meantime, Winnen had been proceeding with this lien action and on March 2, 2001, obtained a judgment
of reference, and on April 24,2001, obtained an order fixing a first pre-trial date for May 23,2001 before me.
16
On April 5, 2001, T.B.'s trustee in bankruptcy delivered a disclaimer of lease for the lease of the Dufferin Mall
premises — (see Oxford's Book of Documents, Tab 65).
17
Oxford, faced with the bankruptcy of its prime tenant of this building, wanted to put itself in the best position
it could. Not only was it not receiving rent but it had also paid out $379,000 ± as a construction allowance. The sub
tenant, Cobrand, failed to make any election under section 39 (2) of the Commercial Tenancies Act to become the head
tenant. Therefore, Oxford started looking for a new tenant for the building which, as previously noted, was specifically
designed as a Taco Bell/Pizza Hut restaurant both in its exterior design and its interior finishing. In the interim, Oxford
granted Cobrand a new direct short-term lease of the premises, "as is", from May 9,2001 to May 31,2001, and thereafter
to continue on a month-to-month basis up to October 31,2001 when this lease would end. Cobrand had to pay the rent
specified in the T.B. lease plus a further $630 per month to cover Oxford's estimated legal costs ($3880). Mrs. Jones
explained that this provision was designed to placate Oxford's mortgage lender who was unhappy with Winnen's lien
that had been registered on title where it remains.
Priszm Brands Inc. ("Priszm")

18
Meanwhile, Oxford began to look for a new long-term tenant for this use-specific building. Following T.B.'s
bankruptcy, its assets, the twenty-six Taco Bell/Pizza Hut restaurants it owned, were sold to Tricon (Pizza Hut Canada)
who is the Canadian franchiser of Taco Bell/Pizza Hut restaurants. Tricon entered into a joint venture to operate these
restaurants with another company, and this joint venture is called Priszm Brands Inc. Finally, Oxford, by an agreement
dated October 1, 2001, agreed to lease the Dufferin Mall restaurant premises to Priszm for just over 10 years and the
lease started November 1,2001. The building that Winnen built, and all the interior restaurant equipment, fixtures and
furniture installed and used by T.B. and Cobrand, are now being used by Priszm.
Adding Cobrand and Priszm as Parties in the Lien Proceedings

19
When plaintiffs counsel discovered, while preparing for the first pre-trial, in May, 2001, the existence of the
Cobrand sublease, and then, the short-term direct lease to Cobrand, he brought this to my attention at the first pre-trial.
I therefore added Cobrand as a party by my order of May 23,2001. Later, when I became aware of the new Priszm lease,
I added them as a party, over their opposition, by my order of June 21,2002, because of section 60 (1) of the Construction
Lien Act which requires that all persons with an interest in the premises must be made parties to a lien action (unless
security has been posted to ''bond-off' the lien, which, in this case, has not happened). Cobrand's interest in the leased
premises ended on October 31, 2001 when its short-term leased expired.
The Current Situation

20
T.B. is in bankruptcy and now has no interest in the premises since its trustee disclaimed the lease. Of course, it
cannot pay Winnen the money it owes them. Cobrand has no current interest in the premises and it was noted in default
in these proceedings. Priszm took its lease with knowledge of the Winnen lien (and the liens of two of Winnen's sub
contractors) so it will be bound by any finding that Winnen has a hen against the leasehold premises. Winnen can only
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recover the money owing to it if it can show that it has a valid lien against the premises (leasehold or freehold, or both)
which could, if necessary, be sold to realize on its lien or that Oxford is personally liable as an "owner".
Plaintiffs Position

21
Winnen claims a Hen on Oxford's interest in the premises as landlord-owner, and also claims that Oxford is
personally liable on the basis that Oxford is an "owner" within the section 1 (1) C.L. Act. definition of "owner" as one
who "requested" the work and "with whose privity or consent, or for whose direct benefit, or upon whose credit" the
work was done.
22 In the alternative, Winnen argues that the Oxford-T.B. lease was not properly terminated, and that sections 19 (2)
and (3) of the Construction Lien Act apply, and that Winnen still has a lien against the continuing leasehold interest of
T.B. If this is the case, the lease by Oxford to Priszm is not legally operative against Winnen, and it can ask the court
to sell or attempt to sell T.B.'s continuing leasehold interest, exercising its powers under section 62(5) and 65(1) of the
C.L. Act to realize on its Hen. The plaintiff relies on the case of Sandon Construction Ltd. v. Cafik, [1973] 2 O.R. 556
(Ont. Master) where, in the judgement of Kelly, J. A., it was found that the contractor was entitled to a lien upon the
leasehold interest of Cafik unaffected by the purported forfeiture of the Cafik lease by the landlord for non-payment of
rent, even though the landlord had re-leased the premises to another tenant who was actually in possession. The court
specifically held that the landlord, the Toronto Dominion Center, was not personally liable to the plaintiff as "owner"
and that the plaintiffs lien was only against the leasehold interest of Cafik and that such lease had not been properly
terminated. The court did not explain how this lien was to be enforced. In my view, this could only be done through
a sale of Cafik's leasehold interest. The court did not seem to consider how this was going to affect the new tenant. I
suspect that the assumption was that Toronto Dominion Center would pay the Hen rather than have to undergo a sale
of Cafik's leasehold interest and thereby risk a lawsuit against it by the new tenant.
Procedural Matters

23
Two of Winnen's sub-contractors also registered Hens. Stonetech Contracting Limited registered a Hen for
$22,549.13 and is a sheltering Hen claimant. Ekum-Sekum Inc. cob as Branco Construction registered a Hen for $28,
299.70 and started its own action, # 00-CV-194633. At the first pre-trial on May 23, 2001, 1 made an order granting
carriage of these proceedings by the three Hen claimants against Oxford, to Mr. Murdock, counsel for the plaintiff
Winnen, and the Ekum-Sekum action was joined with this action and was to proceed in accordance with my further
directions. The two sub-contractors' Hen claims are included in the amount of the Winnen Hen claim. The trustee in
bankruptcy of T.B. has not disputed the quantum of Winnen's claim. However, Oxford has no direct information about
the quantum of the Winnen claim and was not prepared to concede that it was correct.
24
At the second pre-trial on November 2, 2001,1 decided to try the issue of Oxford's Hability to Winnen as "owner"
as a preliminary issue. If Winnen was successful, Oxford would be liable for 100% of Winnen's claim which includes
the two sub-contractors' claims. I would then deal with the issue of the quantum of these claims and any dispute by
Oxford to them.
25 I also decided to try a second preliminary issue, being whether the plaintiff has any Hen rights against the leasehold
interest of T.B. and whether any such leasehold interest still exists. Oxford takes the position that the leasehold interest
of T.B. was disclaimed by the trustee in bankruptcy and, in law, this ended the lease. Oxford was then free to enter into
the short-term lease with Cobrand and, once it ended on October 31, 2001, to enter into the new long-term lease with
Priszm. It says Winnen's Hen legally disappeared as of the date of the disclaimer, and therefore, Winnen has no Hen rights
whatsoever against the premises.
26
If Winnen fails in this Hen action, it has another possible remedy, being a trust action that it started on May
20, 2001 in Kitchener against the trustee in bankruptcy of T.B., Cobrand, Oxford, Barry Telford, Robert Laba, and
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another principal of T.B. or Cobrand, Charles Xavier. This trust action has been on hold appending the outcome of
this lien action.
The "Oxford-as-Owner" Issue

27
As I noted earlier, Oxford wanted to alter its main shopping center (Building "A") and also convert the north
east comer of its parking lot to create a new commercial building pad site (Building "B"). In early 1998, it hired Petrof
Partnership, architects, to prepare site plans in order to obtain site plan approval from the City of Toronto. It also
went looking for a tenant and, as I noted earlier, discussions started in July, 1998, with Tricon, and then, in September,
directly with T.B.
28
Oxford's director of development and construction, David Lockwood, a witness at this trial, was responsible for
obtaining the development permit and site plan approval from the city. There were two issues that the city was concerned
with, namely, the drive-thru configuration and the orientation of the main entrance to the parking lot. The drive-thru
configuration was changed many times and the front entrance originally faced northeast but was later changed to face
southeast. Oxford was willing to accommodate whatever changes T.B. required to the site plan. Peter Swinton, Oxford's
urban designer, finally came up with the drive-thru plan that was acceptable to the city. Either Swinton or someone else
with Oxford suggested the change in orientation of the front entrance.
29 I have, earlier in these reasons, reviewed the main provisions of the Oxford-T.B. lease deal. Under the lease, Oxford
had to approve all construction work proposed by T.B.
30
Winnen was not given a copy of the Oxford-T.B. lease but it had been told by T.B. about the tenant's allowance
provisions and it was relying on these provisions as a source for some of T.B.'s payments to it although it never told
Oxford that. Winnen never delivered a notice to Oxford under section 19 (1) of the Construction Lien Act that it would
seek to hold Oxford responsible for payment. Winnen never sent any invoices to Oxford and never made a request for
payment from Oxford until it registered its lien on June 8, 2000.
31
As I have earlier noted, under the lease deal with T.B., Oxford had certain construction responsibilities relating
to the site. The building site, originally a paved parking lot area, had to be leveled and graded and made suitable for
the intended construction. Electrical, water and sewage services had to be brought to the inside of the perimeter of the
building. Oxford had to do certain paving and landscaping work. T.B. had to do all of the rest of the construction of
the building and most of the surrounding paving and landscaping. The work to be done by each of Oxford and T.B. was
precisely defined in the lease, in other agreements and letters, and in the plans/drawings filed with the city.
32 Winnen had to locate exactly the corner points of the building so it could excavate, and Oxford's surveyor, Speight
Van Nostrand, helped properly locate the building. It had to be moved two meters to the north to allow for better fire
route access to the main shopping mall. Winnen also needed to expand the temporary fencing surrounding the site and
Oxford's representative, Nick Galloro, agreed to this expansion of the fencing.
The Unsuitable Fill-Debris Issue

33
Oxford hired its general contractor, Bird Construction, who was working on the Building "A" alterations, to
excavate the asphalt parking lot surface and level the site. This took place during September of 1999. T.B. was notified
on September 27, 1999, that the site was ready for their construction to begin. Winnen started its work on November
24, 1999. Shortly thereafter, Winnen discovered that under the soil surface, the site contained a significant amount of
construction debris from previous buildings that had been demolished and that the fill wasn't suitable to support the new
building's foundation. T.B. wrote a letter of complaint to Oxford on December 8,1999.
34
Between December 13 and December 21,1999, after strong negotiations, a satisfactory arrangement was worked
out amongst Oxford and T.B. and Winnen and Bird Construction to deal with this problem. The arrangement was
confirmed in a serious of letters that are in evidence. The details are not required to be set forth here.
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35
Winnen had been asked by Oxford to quote on removing this debris and unsuitable fill but, ultimately, Oxford
gave this contract to Bird. Oxford also agreed to pay T.B. $15,000 to cover the cost of removal already done by Winnen.
(For some unexplained reason, Oxford never actually paid this money to T.B.)
36
Oxford paid Bird $34,000 to remove the debris, and approximately $10,000 to replace the fill. Oxford also agreed
to cover the cost of placing additional fill in the site to replace the unsuitable fill that had been removed. This was done
by a Bird sub-contractor, Strada Harbour, and not Winnen.
The Sanitary and Storm Sewers

37
Oxford was to provide these services to the inside perimeter of the building. Due to changes to the location of the
building, the storm and sanitary services to be provided by Oxford had to be relocated and this work was done by Bird
or its sub-contractors. Oxford paid approximately $4,000 for this work which was done on and after December 8,1999.
Electrical Services

38
The original plan was to have a transformer located outside the building but Toronto Hydro could not provide
such a transformer expeditiously. So, a change was made and the transformer was installed inside the building, and
Hydro erected an exterior concrete hydro pole, with secondary cables leading to the interior transformer. This happened
in March, 2000. Rapid Electric was hired by Oxford, or its general contractor, Bird, to bring this power to the interior
transformer. Then, Winnen's electrical sub-contractor, Glen Electric, connected the electrical cables to the interior
transformer. Oxford got the required Hydro permit for the transformer, and T.B. got the required permit for the electrical
system running from the transformer to the rest of the restaurant building.
Landscaping

39
As part of the site plan approval by the city, Oxford had to pay a levy of $16,000 which it did,, .The landscaping
work was divided into two parts, Oxford's work and T.B.'s work. Oxford arranged for a contractor, Trinity Contracting
and Landscaping, to do its work and paid for it; T.B. arranged for Winnen to do its landscaping work and agreed to
pay for it — (see Oxford's Book of Documents, Tabs 16 and 26).
Counsels' Arguments

40 Mr. Murdoch acknowledged that, under section 1 (1) of the C.L. Act, he must show that Oxford requested the work
in order to hold Oxford liable as an owner. He argued however that based on the relevant case law, this request does not
have to be directed to Winnen. To support a finding of a request, he pointed to Oxford's decision to increase the mall's
usable area, to its involvement in the development and site plan approval process, to the details of its lease arrangement
with T.B. and especially the requirement that T.B. had to build the new building but with Oxford becoming the owner
as soon as it was built, to the tenant's construction allowance provisions, to the right of Oxford to approve both the
design and the actual work, and to Oxford's involvement in the orientation of the front entrance and its suggestion for
the final design for the drive-thru configuration. He also relied on Oxford's involvement with the storm and sanitary
sewers, the water supply, the electrical supply, the removal of the debris and unsuitable fill and the delivery of the new
fill (all detailed earlier in these reasons).
41
Mr. Murdoch argued that the "improvement" (as that word is used in the definition of "owner" and which is,
itself, a defined term in s. 1(1) of the Act) that was "made" was the whole job, i.e., all the work that was required to
get this restaurant operational. He argued that this was really a joint enterprise whereby both Oxford and T.B. were
the "owners" of the "premises" (also a defined term) and both "requested" this "improvement", i.e., all the construction
work. He further argued that clearly such construction was done with the "consent" of Oxford, or that it was done for
its "direct benefit" since it became, under the T.B. lease, provisions, the owner of the building as soon as it was built.
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Mr. Murdoch relies on Sandon Construction Ltd. v. Cajik, [1973] 2 O.R. 556 (Ont. Master) (which he sought to
distinguish on the "owner" issue); Northern Electric Co. v. Manufacturers Life Insurance Co. (1976), [1977] 2 S.C.R. 762
(S.C.C.); Regional Plumbing & Heating Ltd. v. Ann-Rob Properties Ltd., [1986] O.J. No. 1460 (Ont. H.C.); Cipriani v.
Hamilton (City) (1976), [1977] 1 S.C.R. 169 (S.C.C.); Muzzo Brothers Ltd. v. Cadillac Fairview Corp. (1981), 34 O.R.
(2d) 461 (Ont. H.C.); Bird Construction Co. v. Ownix Developments Ltd., [1984] 2 S.C.R. 199 (S.C.C.); and Pinehurst
Woodworking Co. v. Rocco (1986), 38 R.P.R. 116,13 O.A.C. 121 (Ont. Div. Ct.) (which he also sought to distinguish).
43
Ms. Addison argued that I must distinguish between the "improvement", i.e., the work done by Winnen that was
"requested" by T.B., and the "improvement", i.e., the work done by Bird that was "requested" by Oxford. She argued that
there were two "improvements". She argued that the evidence shows that Oxford did not involve itself in any of T.B.'s
work. Oxford was responsible to do and only did work up to the perimeter of the building. It never requested Winnen
to do any work. Winnen never sent any invoices to Oxford, and never requested Oxford to pay for any of its work until
it registered its hen. Oxford never paid any money to Winnen.
44
Ms. Addison relied on Sloot Construction-Design Ltd. v. North Maple Mall Ltd. (1999), 50 C.L.R. (2d) 145 (Ont.
S.C.J.); appeal dismissed by Ont. Div. Ct., October 10,2001, see unreported 2-page endorsement contained in Oxford's
Book of Authorities at Tab Al; Venneri Engineering Ltd v. Zonenward Leasex Management Inc. (1994), 16 C.L.R. (2d)
141 (Ont. Master); Southern Plumbing Ltd. v. Quality Craft Interiors Ltd. (1994), 17 C.L.R. (2d) 195 (Ont. Master);
D.B.M. Heating & Air Conditioning Ltd. v. Lark Manufacturing Inc. (1990), 37 C.L.R. 113 (Ont. Master); and Pinehurst
Woodworking Co. v. Rocco, supra. She argued that these cases show that a benefit obtained by a landlord as a reversioner
is not a direct benefit. And, approval of plans is not "consent". And, granting a tenant's allowance is not evidence of a
landlord's request. And, there is no evidence that Oxford ever actually requested Winnen to do any of its work under
its contract with T.B.. She also argued that, aside from the issue of "request", the work was not done for the "direct
benefit" of Oxford and that "privity or consent" requires a "significant element of direct contractual dealing" between
the landlord and the contractor according to Pinehurst Woodworking Co. v. Rocco, supra, and there was none here.
Finding

45 I agree with the submissions of Oxford's counsel. I find no evidence of a "request" by Oxford for Winnen to do the
"improvement" work, i.e., the work that, under the Oxford — T.B. deal, was to be done by T.B.. I also find that there
is no evidence to show that the T.B. work was done with the "privity or consent" of Oxford, as the above-cases have
defined those words or was done for Oxford's "direct benefit", as those words also have been so defined. I therefore find
that Oxford was not an "owner" within section 14(1) of the Construction Lien Act. (Section 19 (1) does not apply, since
Winnen never gave Oxford the required written notice.) Therefore, the plaintiffs lien claim on this basis is dismissed.
"Disdaimer-of-Lease Issue"

46

Sections 19(2) and (3) of the Construction Lien Act provides as follows:
(2) No forfeiture of a lease to, or termination of a lease by, a landlord, except for non-payment of rent, deprives
any person having hen against the leasehold of the benefit of the person's hen.
(3) Where a landlord intends to enforce forfeiture or terminate a lease of the premises because of non-payment
of rent, and there is a claim for hen registered against the premises in the proper land registry office, the landlord
shall give notice in writing of the intention to enforce forfeiture or terminate the lease and of the amount of the
unpaid rent to each person who has registered a claim for lien against the premises.
___ .

47
It is clear that Winnen originally had a valid hen against T.B.'s leasehold interest in this property. And, there was
no "non-payment of rent" because after T.B. was assigned into bankruptcy, the sub-tenant, Cobrand, continued to pay
the head lease rent. And, even if there could be said to be a "non-payment of rent" by T.B., Oxford did not rely on any
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such non-payment to terminate the lease. And, in any event, Oxford did not give Winnen the notice it was required to
give, even if section 19(3) (above quoted) were to apply.
Counsel's Arguments

48 Mr. Murdoch argued that by reason of section 19(2), the T.B. lease is still valid and therefore Winnen has a valid hen
claim against that leasehold interest for its claim of $315,275.76 (or whatever quantum I find to be proper) and that this
leasehold interest should, at the appropriate time in these proceedings, be put up for sale under sections 62(5) and 65(1)
of the Construction Lien Act. Mr. Murdoch relies on the Sandon v. Cafik case, supra, where the Court of Appeal held
that a lien claimant was entitled to a lien on the leasehold interest of a tenant whose lease had been improperly terminated
by the landlord, where the tenant had departed, and a new tenant had leased the premises and entered possession.
49 In response, Ms. Addison argued that section 19(2) only deals with forfeiture of a lease to or termination of a lease
by a landlord, but that is not what happened in this case. (I note that s.19(3) refers to a landlord's intention to "enforce
forfeiture" so the "forfeiture" can apparently be either "by" the tenant or "by" the landlord.) She argued that, here, there
was a disclaimer by the trustee of bankruptcy under s. 38 of the Commercial Tenancies Act, R.S.O. 1990, c. 27, and s.
72(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. She argued that once the trustee disclaimed the lease,
the lease legally ceased to exist and the leasehold interest of T.B. disappeared, and thus there is no legal interest in the
premises against which the liens can continue to apply. It is analogous to a lease expiring at the end of its term. If a valid
lien exists only against a leasehold interest and the lease expires at the end of its term, clearly the lien ceases to exist. Ms.
Addison argued that the result is the same where the trustee disclaims. She argued that section 19(2) of the Construction
Lien Act has no application in this situation. The lease was neither forfeited by the tenant nor forfeited nor terminated
by the landlord. She relied on Vrablik, Re (1993), 17 C.B.R. (3d) 152 (Ont. Bktcy.); Peat Marwick Thorne Inc. v. Natco
Trading Corp. (1995), 31 C.B.R. (3d) 119, 22 O.R. (3d) 727 (Ont. Gen. Div. [Commercial List]); and Cummer-Yonge
Investments Ltd. v. Fagot, [1965] 2 O.R. 152 (Ont. H.C.). However, none of these cases is exactly on point.
50
Mr. Murdoch argued, in response, that a lien claimant is a secured creditor and its lien runs with the land and
cannot be affected by a disclaimer by the trustee. A disclaimer only deals with the rights and obligations as between the
trustee and the landlord and cannot affect the rights of a lien claimant. He argued that a trustee in bankruptcy takes the
leased premises of a bankrupt subject to any pre-existing valid lien and the same should apply to the landlord where the
trustee in bankruptcy disclaims. Mr. Murdoch relied most heavily on the cases of Transco Mills Ltd. v. Percan Enterprises
Ltd. (1993), 100 D.L.R. (4th) 359 (B.C. C.A.); Crystalline Investments Ltd v. Domgroup Ltd, [2002] OJ. No. 883 (Ont.
C.A.); Panver Construction Ltd. (Trustee of), Re (1987), 57 O.R. (2d) 758 (Ont. S.C.); and Lumberking Home & Garden
Centre Ltd., Re (1975), 8 O.R. (2d) 563 (Ont. H.C.). Implicit in Mr. Murdoch's argument is that when Oxford received
the disclaimer of the lease on April 5, 2001 by T.B.'s trustee in bankruptcy, and assuming there was then unpaid rent
by T.B., Oxford should have given a notice to Winnen as required by section 19(3) of the Construction Lien Act, and
Winnen would have had to make a choice as to whether it was going to pay the unpaid rent so specified and add such rent
to its lien claim and continue with the hen proceedings to sell this leasehold interest. Thereafter, it would have to keep the
ongoing accruing rent in good standing. Without such a notice, and then waiting for the response by Winnen, Oxford
should never have entered into the new lease with Cobrand on May 8,2001. And further, without such a further notice,
and then waiting for such response by Winnen, Oxford should never have leased the premises to Priszm in October of
2001. These leasing actions by Oxford have wrongly interfered with the lien rights of Winnen and its ability to realize
on its lien by a sale (hopefully) of the original remaining leasehold interest of T.B — the balance of the original 15-year
term plus the two 5-year renewal options.
Discussion

~

51 A leasehold interest of a tenant in real estate is, obviously, a much more fragile interest than an ownership interest of
the fee simple. The leasehold interest is time limited according to terms of the lease. There are also forfeiture provisions.
This has serious implications for a lien claimant who only has a lien upon a leasehold interest, as is the situation in the
present case. The leasehold interest is the security for the hen claimant's hen. When it ends, the hen disappears.
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52
The lien claimant's lien is only as good as the value of the leasehold interest, both to the tenant and on the open
market.
53
If the tenant has a successful business operating from the leased premises, and has a long-term lease and rights
to renew, it has something to protect and will, in all likelihood, pay a valid lien claim to avoid a sale of its leasehold
interest and the resulting disruption to its business. (Seizure of other assets under the personal judgment is also available
to a lien claimant-creditor.) Of course, it may have to arrange further financing to make such a payment, depending
on how much it owes.
54
From a market prospective, the value of a leasehold interest depends on, inter aha, (a) the rent payable under the
lease versus current market rates; (b) the length of the lease and any renewal provisions; (c) the uses to which the leased
premises can be put, both under zoning bylaws and the lease provisions itself; (d) the location of the leased premises; (e)
the amount of other available vacant space in the area and (f) the other provisions of the lease. All these factors make
the sale of a leasehold interest in construction lien proceedings a very problematic venture for a lien claimant with a hen
only against the leasehold interest, where the defendant — tenant has no money and/or no motivation to pay off the hen.
55 It seems to me that the policy behind sections 19(2) and (3) of the Construction Lien Act is to provide some degree
of protection to a hen claimant from having the security for its hen taken away by the acts of either the tenant or the
landlord which, if taken, would bring an end to the leasehold interest. Leases can, by their provisions, be terminated or
forfeited for many different reasons. The most important and common reason for termination or forfeiture by a landlord,
or forfeiture by a tenant, is for non-payment of rent.
56
Section 19(2) seeks to give some protection to a hen claimant with a hen only against a leasehold interest by
providing that, except for non-payment of rent, no forfeiture of the lease to the landlord or termination of the lease by
the landlord for any other reason deprives a vahd lienholder of its hen against the leasehold premises. This provision
is a pohcy choice that says that protecting the lienholder overrides the interest of a landlord to terminate or forfeit the
lease for any reason other than non-payment of rent.
57
To always chose the interest of a henholder on leasehold property over a landlord, even where the landlord has
not been paid rent, was seen to be unfair to the landlord. And so, the exception in section 19(2) for the non-payment
of rent. But section 19(3) attempts to reach a further comprise between the interests of a landlord and those of the lien
claimant in the situation where rent has not been paid, and where the landlord wishes to terminate the lease and mitigate
its damages by re-leasing the premises to another tenant (who will hopefully pay the rent). This section 19 (3) provision
has certain similarities to the right of a second mortgagee or other subsequent encumbrancer to keep a first mortgage
in good standing upon default by the mortgagor, by making the mortgage payments and thereby protecting the equity
in the property and preventing the first mortgagee from foreclosing subsequent interests. If the property has sufficient
equity, the second mortgagee will opt for an immediate sale, either by the first mortgagee or, sometimes, by exercising its
own power of sale, while keeping the first mortgagee up-to-date with the mortgage payments. Or, it may keep the first
mortgage in good standing to await an improved market.
58
Section 19(3) creates a similar regime. The landlord must give the lien claimant written notice of its intention to
enforce forfeiture or terminate a lease because of non-payment of rent and must set out the amount of the unpaid rent.
Under section 19(4), a lien claimant, on receiving such notice, may, within 10 days, pay the landlord the amount of such
unpaid rent and the amount paid may be added to the lien claimant's lien claim. A hen claimant would only do this
where it thinks that the leasehold interest has, or may well have, a value on the open market if sold, so that any net sale
proceeds would reimburse it for such rent payments made plus provide a source of payment for all or at least part of its
proper hen claim. This regime provides some assistance to hen claimants to protect their security, although the valuation
and sale of a leasehold interest is, as I have noted above, difficult and risky. I am also of the view that if further rent
accrues and remains unpaid, after the first notice is given, the landlord can give a further notice or notices which would
then obhge the hen claimant to make further payments, in effect requiring the hen claimant to keep the lease up-to-date.
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59
What then is the situation where a lease is not forfeited or terminated for non-payment of rent but rather, is
terminated by operation of law, by a trustee in bankruptcy disclaiming the lease and thereby avoiding any liability on
the part of the trustee or the estate to pay more than what a landlord is entitled to under section 38(1) of the Commercial
Tenancies Act? Of course, the landlord cannot further pursue the tenant or the trustee in bankruptcy for more than
three months arrears, or for future rent accruing due except for the period the trustee is in actual possession. But if Mr.
Murdoch is correct, and if a disclaimer by a trustee does not terminate the lease for all purposes, and it still remains in
force as between the landlord and the lien claimant, so that section 19(2) and (3) apply, then a landlord, upon receiving
a disclaimer, would have to follow the procedure in section 19 (3) and give notice to any hen claimant of its intention
to terminate for any non-payment of rent, and give the hen claimant an opportunity to pay the rent arrears and put the
lease back in good standing. Since the landlord failed to do this in this case, Mr. Murdoch argued that the termination
by the disclaimer is ineffective as between the landlord and the hen claimant.
60 If Mr. Murdoch is correct, this would then raise the question whether the landlord, Oxford, could now give notice
to Winnen, and if so, what amount could it specify as unpaid rent? In fact, since the bankruptcy of T.B., first Cobrand,
and then Priszm, have paid rent so there may be no unpaid rent and therefore, section 19(2) would apply, and Oxford
would not be able to terminate the T.B. lease at ah, and T.B.'s interest in this lease could be attempted to be sold on the
open market, much to the chargrin of the present tenant/occupant, Priszm. Quaere as to who would buy this leasehold
interest for a use-specific and design-specific fast food restaurant building? If there were no buyers, I would have to
find Winnen's hen unenforceable because there would be no equity in this leasehold interest and the action would have
to be dismissed and the hen discharged. Then, no doubt, Oxford and Priszm and Tricon, would sort out the problems
between themselves.
61
The critical question I must answer is whether the disclaimer by the trustee resulted in a termination of this lease
by operation of law so that sections 19(2) and (3) do not apply and thus Winnen cannot obtain the protection of these
sections and has therefore lost its hen? Disclaimer is defined in Black's Law Dictionary, 7th ed., West Group, 1999, as a
renunciation of one's legal right or claim. A disclaimer by a trustee in bankruptcy or liquidator is hke a surrender of the
lease by a tenant: see Mussens Ltd., Re, [1933] O.W.N. 459 (Ont. S.C.). A bankruptcy of a tenant does not terminate the
lease vis-a-vis the trustee. Upon bankruptcy, ah its rights and obhgations under the lease pass to its trustee: CummerYonge Investments Ltd. v. Fagot, supra. The trustee can either continue with the lease and assign it or disclaim it: Vrablik,
Re, supra.
62
If properly drafted, a guarantee clause in a lease can survive the termination of a lease by the bankruptcy of the
tenant and the trustee's disclaimer: Andy & Phil Investments Ltd. v. Craig (1991), 9 C.B.R. (3d) 52 (Ont. Gen. Div.); and
Sifton Properties Ltd. v. Dodson (1994), 28 C.B.R. (3d) 151 (Ont. Gen. Div.). This shows that a lease doesn't necessary
have to be legally in existence in order to preserve other rights that flow from the lease, such as a guarantee or a letter
of credit or other security securing an obligation that does survive bankruptcy: see Peat Marwick Thome Inc. v. Natco
Trading Co., supra, at p. 124, para. 13, in the C.B.R. report.
63
Therefore, in hke manner, so the argument goes, a lease doesn't necessarily have to be in operation as between
a landlord and a tenant to give a hen claimant the rights under section 19(2) and (3). A hen claimant's rights to real
property, freehold or leasehold, under the Construction Lien Act, as a secured creditor, vis-a-vis a trustee in bankruptcy,
are not adversely affected by the freehold or leasehold owner's bankruptcy: 561861 Ontario Ltd. v. 1085043 Ontario Inc.,
[1999] O.J. No. 2736 (Ont. Bktcy.) (Chadwick J., July 15, 1999). Therefore, why, it could be asked, should they be so
affected vis-a-vis the landlord and why should a hen claimant lose its section 19(2) and (3) protected rights because of
the trustee's disclaimer? •
•
—
.....................
Finding

64
But, the way I read sections 19(2) and (3), they are dealing with a termination or forfeiture of the lease by the
landlord, or a forfeiture of the lease to the landlord, caused by some breach of a clause in the lease (payment obhgations
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or other obligations) by the tenant on which the landlord relies. These are landlord-focussed actions. I conclude that
the proper interpretation of sections 19(2) and (3) is that these section are dealing with a landlords actions and restricts
its rights of forfeiture or termination. A disclaimer by the trustee, on the other hand, is done by the trustee. Such an
act ends the tenant's and trustee's obligations to the landlord There is no forfeiture or termination by the landlord but
rather, a termination by operation of law under section 39(1) of the Commercial Tenancies Act. The legislature could
have included disclaimer by a trustee as an act that does not deprive the lien claimant of its lien but it has not done so.
(I have not considered the question of a surrender of a lease by a tenant to a landlord and whether s. 19(2) would apply
in such circumstances — such surrender did not happen in this case.)
65
I should add that the present case is entirely distinguishable from both Panver Construction Ltd. ( Trustee of), Re,
supra, and 561861 Ontario Ltd. v. 1085043 Ontario Inc., supra, both relied on by Mr. Murdoch.
66
I therefore find that the plaintiff cannot succeed on its lien claim and its lien must be discharged from the lands
against which it was registered. This will also apply to the said two sub-contractors' liens.
Costs

67 If the three current parties, plus the two sub-trade lien claimants, can work out a costs order and the quantum, and
the form of the draft report, then I can be presented with a draft report discharging the hens (#'s) and certificates of action
(#'s), and dismissing the actions, and dealing with who is to pay who how much in costs. Otherwise, I will hold a hearing
to hear submissions from all five parties regarding costs and decide same, and settle the form of the formal report and sign
it. Any party claiming costs shah prepare a Bill of Costs in accordance with the Costs Grid (new), on a partial indemnity
basis, listing all heads of work, and the hours spent on each, and by whom, and the years of experience, as required by
new Form 57A (unless there are special grounds to justify a substantial indemnity award, which I doubt in this case.).
Action dismissed.

End of Document
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Lincoln Mechanical Contractors A Division of Lincoln Plumbing
& Heating Limited, Plaintiff and John Cardillo, Neil Proctor,
1540958 Ontario Inc. and Riocan Holdings Inc., Defendants
J.R. Henderson J.
Heard: January 21,2011
Judgment: January 28, 2011
Docket: St. Catharines 48830/07
Counsel: Peter Lingard, for Plaintiff
Jack B. Berkow, for Defendant, RioCan Holdings Inc.
Subject: Civil Practice and Procedure; Contracts; Property
MOTION by defendant for summary dismissal.
J.R. Henderson J.:
1
The defendant, RioCan Holdings Inc. (hereinafter called "RioCan"),. brings this motion for summary dismissal of
the claim of the plaintiff (hereinafter called "Lincoln") pursuant to Rule 20.04 of the Rules of Civil Procedure.
2
RioCan is the registered owner of a commercial plaza in St. Catharines, Ontario. It entered into a lease agreement
with the defendant 1540958 Ontario Inc. operating as Premier Fitness (hereinafter called "Premier"), whereby RioCan
agreed to lease a large portion of the commercial plaza to Premier.
3
There were provisions in the lease agreement with respect to improvements that were to be made to the leased
premises by each of RioCan and Premier. RioCan was generally responsible for the work regarding the shell of the
premises, and Premier was generally responsible for the interior work and the work required to make the premises ready
for business. The lease included a term that RioCan was to provide a Leasehold Improvement Allowance ("LIA") to
Premier in the amount of approximately $2.2 million in order to subsidize the cost of the tenant's work.
4
Subsequently, Premier entered into a contract with Lincoln for the HVAC work at the leased premises. Lincoln
did the contracted work on the leased premises, but was not paid in full by Premier. Lincoln claims that it is owed
approximately $271,000.00 for its work. There were no direct dealings between RioCan and Lincoln.
5
From time to time RioCan made monetary advances of the LIA to Premier. When Lincoln's work was completed
Lincoln alleges that there remained approximately $234,000.00 of the LIA that had been held back by RioCan. This
holdback was not used to pay Lincoln's outstanding account. Rather, the balance of the LIA was paid by RioCan to
Premier or was set off against monies owed by Premier to RioCan.
6 In this action Lincoln alleges that RioCan is an "owner" of the premises within the definition of that term contained
in s. 1 of the Construction Lien Act (" CLA”). If so, that portion of the LIA that had been held back by RioCan constitutes
a trust fund pursuant to s.7 of the CLA, and it should have been applied to Lincoln's outstanding account and the unpaid
accounts of any other trust claimants.

WestlawNext- Canada

Copyright ©Thomson Reuters Canada Limited or its licensors (excluding individual court documents). AH rights reserved.

Lincoln Mechanical Contractors v. Cardiilo, 2011 ONSC 664,2011 CarswellOnt 493
2011 ONSC 664, 2011 CarswellOnt 493,100 C.L.R. (3d) 98, 197 A.C.W.S. (3d) 529

7 RioCan takes the position that it is not an "owner" within the definition contained in the CLA because RioCan did
not make any request to Lincoln for work to be done, and because RioCan's involvement in Lincoln's work does not
satisfy any of the four factors set out in subsections (a) to (d) of the definition.
The Definition of Owner

8

In s. 1(1) of the CLA, an "owner" is defined as:
... any person, including the Crown, having interest in a premises at whose request and,
(a) upon whose credit, or
(b) on whose behalf, or
(c) with whose privity or consent, or
(d) for whose direct benefit,
an improvement is made to the premises but does not include a home buyer.

9
It cannot be assumed that a registered owner of a property is an owner within the meaning of the CLA where the
contract for work or services is made between a tenant and a contractor. In the case of Pinehurst Woodworking Co. v.
Rocco, [1986] O J. No. 41 (Ont. Div. Ct.), Sutherland J. (for the Court) wrote at page 12 in respect of a similar definition
of an owner contained in the Mechanics' Lien Act:
It has been clear since the decision in Gearing v. Robinson (1900), 27 O.A.R. 384 (C.A.) that there must be a request,
express or implied, from the owner of the fee simple, combined with one or more of the other factors referred to in
the above-quoted cl ,l(f) of the Act to bring the owner of the fee simple within the statutory definition of "ownerlL
where the contract for the work is not with him but with a tenant.
10
This statement has been followed in cases that have dealt with the CLA definition of an owner, including Haas
Homes Ltd. v. March Road Gym & Health Club Inc., [2003] OJ. No. 2847 (Ont. S.C.J.), and 1276761 Ontario Ltd. v.
2748355 Canada Inc., [2005] O.J. No. 2956 (Ont. S.C.J.).
Was There a Request from Riocan to Lincoln?

11
It is agreed that there were no direct dealings between RioCan and Lincoln at any time. All negotiations with
Lincoln were conducted by Neil Proctor, an officer of Premier. The many extras and amendments to Lincoln's contract
with Premier were all negotiated by Neil Proctor on behalf of Premier.
12 However, the absence of direct dealings between the registered owner and the contractor is not necessarily fatal to
the contractor's assertion that the registered owner falls within the definition. In the case of Parkland Plumbing & Heating
Ltd. v. Minaki Lodge Resort 2002 Inc., [2009] O.J. No. 1195 (Ont. C.A.), at para. 67, the Ontario Court of Appeal held
that the absence of such direct dealings is only one factor to consider in examining the relationship between the parties.
13

Further, at para. 67 of the Parkland case, Cronk J. (for the Court) wrote:
For this reason, the courts have recognized that a "request" for work to be done may be inferred from the totality of
the circumstances, viewed in light of the substance of the relationship between the parties: Phoenix, at pp. 215-18;
Cipriani, at p. 173: Northern Electric., at p. 769; Roboak, at pp. 203-04; Muzzo, atpp. 469-71; Orr v. Robertson (1915),
23 D.L.R. 17 (Ont. C.A.), atp. 18.
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14 At trial, the trial judge in the present case will be asked to examine the totality of the circumstances, and determine
whether a request from RioCan to Lincoln for work to be done should be inferred from those circumstances. Because
there is no direct request by RioCan to Lincoln, Lincoln must prove to the trial judge that an implied request should
be inferred.
15
In order to be successful on this summary judgment motion, RioCan must prove that a trial judge could not
reasonably infer from the totality of the circumstances that there was an implied request from RioCan to Lincoln for
work to be done, and therefore there is no genuine issue for trial. I note that the amendments to the Rules of Civil
Procedure now permit a motions judge hearing a Rule 20.04 motion to draw any reasonable inferences from the evidence.
16 Lincoln takes the position that a trial judge could reasonably infer that RioCan made an implied request to Lincoln
for work to be done from the following facts:
• The lease between RioCan and Premier provides that Premier shall deliver a contractor's quotation outlining the
scope and cost of the tenant's work to RioCan.
• The lease provides that Premier shall provide RioCan with a complete set of drawings and specifications for the
work to be done.
• The lease provides that all of the tenant's work, the drawings, and the specifications, are subject to RioCan's
approval.
• The lease provides details as to the circumstances for payment by RioCan to Premier of the LIA, including a
provision that the work is completed to the satisfaction of RioCan.
• RioCan paid to Premier a total LIA of approximately $2.2 million, which represents slightly more than 50 percent
of the total cost of the tenant's work,
. _
17
On the other hand, RioCan submits that the following facts support its position that a trial judge could not
reasonably infer that RioCan made an implied request to Lincoln for work to be done:
• There is no privity of contract between RioCan and Lincoln.
• There were no direct dealings between RioCan and Lincoln.
• No representative of Lincoln was aware of the fact that RioCan was providing any LIA to Premier until the end
of the project.
• Even though there were provisions in the lease for RioCan to receive the contractor's quotations, a complete set
of drawings and specifications, and for RioCan to approve the contractor's work, there is no evidence that RioCan
ever received a quotation, drawing or specification regarding Lincoln's work, and there is no evidence that RioCan
was ever asked to, or ever did, approve Lincoln's work.
• All invoices and work orders were sent directly by Lincoln to Premier.
• All payments to Lincoln came directly from Premier.
• There was no RioCan representative on site who would have been aware of the progress of Lincoln's work.
• No inspection of Lincoln's work was ever done by a RioCan representative.

WestlawNext* CANAftA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

3

Lincoln Mechanical Contractors v. Cardillo, 2011 ONSC 664, 2011 CarswellOnt 493
2011 ONSC 664, 2011 CarswellOnt 493,100 C.L.R. (3d) 98,197 A.C.W.S. (3d) 529

18
On these facts, has RioCan proved that there is no genuine issue for trial? Put another way, has RioCan proved
that a trial judge could not reasonably infer from these facts that there was an implied request from RioCan to Lincoln
for work to be done?
19 There is no court decision that has considered the precise fact situation that is before this court. Each case must be
decided on its own facts. In the Parkland case, Cronk J. remarked at para. 69 that cases in which the meaning of "owner"
has been considered are "highly fact specific".
20 In my view the most similar fact situation to the present one is probably the Pinehurst case. In that case the landlord
was the registered owner and developer of a shopping mall and there was a written lease between the landlord and the
tenant that provided for the construction of the leased premises.
21 In Pinehurst, as in the present case, certain work was designated as landlord's work and certain work was designated
as tenant's work. The tenant's work was to be provided by the tenant, subject to the approval of the landlord. The tenant
was to provide a certificate of insurance to the landlord before it could commence the work, and the landlord agreed to
pay to the tenant an allowance to subsidize the cost of the tenant's work. There were no contract negotiations between
the plaintiff contractor and the landlord, and there were no direct requests by the landlord to the contractor. Unlike
the present case, in the Pinehurst case plans for the contractor's work were delivered to the landlord for the landlord's
approval. Further, the landlord's property manager delivered a tenant list to the contractor.
22
The Divisional Court in the Pinehurst case found that on the aforementioned facts there was no implied request
by the landlord to the plaintiff contractor to do the work. I read the Pinehurst decision to mean that there has to be
something more than nominal contact between the landlord and the contractor before a court may infer an implied
request by the landlord to the contractor for work to be done. In my view, the Pinehurst decision strongly supports the
position taken by RioCan in the present case.
23
In the presenfc'ase,’counsel for Lincoln submits that the provisions in the RioCan/Premier lease gave RioCan the
right to be heavily involved in the tenant's work. However, I find that even though RioCan had the right to be involved in
the tenant's work, there is no evidence that RioCan actually exercised that right. The fact that RioCan had certain rights
under its lease with Premier, without proof that the rights were exercised, does not support an inference that RioCan
made a request of Lincoln.
24 Counsel for Lincoln also submits that the $2.2 million LIA in the present case is a much larger sum of money, and
a larger percentage of the cost of the work, than the allowance in the Pinehurst case. However, in my view, the size of
the LIA is irrelevant. What is important is the nature of the LIA.
25
In the present case, as in Pinehurst, the advances on the LIA were not designed to flow through to the plaintiff
contractor in the sense that the plaintiff did not have an interest in the LIA advances made by RioCan to Premier.
Lincoln submitted its invoices to Premier. Premier paid the invoices directly to Lincoln. The fact that Premier received
reimbursement in part from RioCan was not important to Lincoln. The fact that Lincoln was not even aware of the LIA
until after the work was completed supports this analysis.
26
Overall, based primarily on the Pinehurst decision, I find that a trial judge could not reasonably infer from the
circumstances that there was an implied request from RioCan to Lincoln for work to be done. Therefore, I find that
RioCan does not fall within the definition of an owner as set out in the CLA. I accept RioCan's submission that there
is no genuine issue for trial on this point..
___
The Other Four Factors in the Definition
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27
Even if Lincoln were able to prove that RioCan had made a request, direct or implied, to Lincoln, Lincoln must
still prove the existence of one of the other four factors set out in subsections (a) to (d) of the definition of an "owner"
in s. 1(1) the CLA. In my view, Lincoln is unable to do so.
28 Regarding factor (a), upon RioCan's credit, there is no evidence that the work done by Lincoln was upon the credit
of RioCan. Lincoln was not aware that monetary support from RioCan was in place. Although RioCan made advances
on the LIA that would have had the effect of supporting Premier's ability to pay Lincoln's bills, Lincoln was not aware
of that fact. Therefore, it cannot be said that Lincoln's work was undertaken upon RioCan's credit.
29
Regarding factor (b), on RioCan's behalf, this factor refers to a possible agency relationship that does not exist
in this case.
30
Regarding factor (c), with RioCan's privity or consent, it is clear that RioCan did not consent to the work done
by Lincoln and there was no privity of contract as between RioCan and Lincoln. Moreover, it was held in the Pmehurst
decision at page 12 that there must be a significant element of direct dealing to prove privity or consent.
31
Regarding factor (d),for RioCan's direct benefit, it has been held that in order to satisfy this factor, there must be
more than the benefit to a landlord as a reversioner, and in the present case any benefit to RioCan would be the benefit
as a reversioner. In that respect, see the Pinehurst decision at page 12 and the Haas Homes case at para. 17.
32
Therefore, I find that on these facts a trial judge could not find that any of the other four factors in the definition
of an owner is present.
Summary and Conclusion

33
For all of the above reasons, I find that in the circumstances of this case a trial judge could not reasonably infer
that there was a request from RioCan to Lincoln for work to be done, and further that a trial judge could not find that
any of the other four factors set out in the definition of an owner is present. Therefore, a trial judge could not find on
these facts that RioCan is an owner within the definition of that term as set out in s.l(l) of the CLA.
34 I accept the position of RioCan that there is no genuine issue for trial. The motion for summary dismissal is granted
as against the defendant RioCan.
35 If the parties cannot resolve the costs of this motion, either party may contact the trial co-ordinator within twenty
days of the date of this decision to arrange to make cost submissions.
Motion granted.
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1986 CarswellOnt 786
Ontario Supreme Court, High Court of Justice
Regional Plumbing & Heating Ltd. v. Ann-Rob Properties Ltd.
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REGIONAL PLUMBING & HEATING LTD. v. ANN-ROB PROPERTIES LTD. et al. *
Nicholls L.J.S.C.
Heard: October 8,9, November 3,4,1986
Judgment: November 14,1986
Docket: No. SCO 181/84
Counsel: P.J. Lingard, and G.E. Black, for plaintiff.
G.F. McNab, Q. C., for defendants Ann-Rob Properties Ltd., Donald Chew and Lynn Valley Properties Limited.
Subject: Contracts; Corporate and Commercial
ACTION for enforcement of claim for lien.
Nicholls L.J.S.C.:
1
Ann and Robert Krueger were interested in building a strip plaza in the City of Niagara Falls in which to carry
on a hardware business. In addition, there were to be two other stores and a basement. Title to the land which was built
upon was in the name of Ann-Rob Properties Ltd.
2
The Kruegers engaged Glenn Barr as design consultant and under the name of Upper Canada Consultants he
ultimately put together a set of plans for what was called the Krueger Home Centre.
3

The principal in F.K. Grimshaw Ltd. was Frank Grimshaw.

4

The principal in Trademark Construction Ltd is Anton Woelfle.

5 These two companies, that is F.K. Grimshaw Ltd. and Trademark Construction Ltd., formed a corporation called
Lifestyle Homes Ltd. Lifestyle Homes Ltd. was hired by the owner Ann-Rob Properties Ltd. to line up the trades and
to supervise the construction work. In this regard, Mr. Grimshaw was regularly on the site to supervise the construction
work.
6 Lifestyle Homes Ltd. was a shareholder in Ann-Rob Properties Ltd., as was Mr. Glenn Barr. The defendant Donald
Chew was also a shareholder in Ann-Rob Properties Ltd., as were the Kruegers and others.
7

Mr. Barr was the principle in Lynn Valley Properties Limited, a defendant.

8
The basement in the premises was to be leased to Mr. Cardillo to be used as a health facility but this fell through.
Donald Chew agreed to lease the basement and did so and then he subsequently assigned the lease to Lynn Valley
Properties Limited by an assignment of lease dated February 15, 1984. Lynn Valley Properties Limited subsequently
leased the basement to the defendants Burns and Zdan by lease also dated February 15,1984.
9
The plaintiff, a plumbing contractor, gave advice to Ann-Rob Properties Ltd. about certain plans which had been
prepared, as a result of which new plans (Ex. 4) were prepared. These plans became part of the overall plans put together
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“

by Upper Canada Consultants. I would add that Mr. Angelo Mirabella is the principal in the plaintiff company. The
plaintiff was engaged by Ann-Rob Properties Ltd. to do the plumbing and drain work and it did the work and it was
paid for the work.
10
This construction lien case arises because of the construction lien filed by the plaintiff against the defendants in
relation to work done by the plaintiff for the tenants Darin Bums and Ted Zdan. There is no doubt Bums and Zdan
requested the plaintiff to do work in the basement which was to house a health club to be known as Health Zone Fitness
Centre.
11

The plaintiff pleads as follows in its statement of claim:
4. In or about the month of April, 1984, the Plaintiff entered into an oral contract with the Defendants, Darin Burns
and Ted Zdan, carrying on business under the firm name and style of Health Zone Fitness Centre, whereby the
Plaintiff agreed to supply and install plumbing and heating fixtures in consideration for an agreed price in connection
with the renovation of a unit situated on the lands. The Plaintiff has completed its obligations under its agreement
with the Defendants, Darin Bums and Ted Zdan, carrying on business under the firm name and style of Health
Zone Fitness Centre, but the said Defendant has refused or neglected to pay the amount which is due and owing to
the Plaintiff, namely the sum of $10,842.10 plus interest thereon.

6(i) In addition, and in the alternative, the Plaintiff pleads that the Defendants, Donald Chew, and/or Lynn Valley
Properties Limited, had notice of the said agreement and expressly or impliedly consented to the said supply of
services and materials.

8(i) In addition, and in the alternative, the Plaintiff pleads that the lands described in Schedule "A" to the Claim
for Lien herein before set forth were at all material times occupied by the Defendants, Donald Chew and/or Lynn
Valley Properties Limited, and are the lands for which the Plaintiff supplied services and materials at the request,
on behalf, with the consent and for the direct benefit of the Defendants, Donald Chew and Lynn Valley Properties
Limited, and accordingly, the Defendants, Donald Chew and/or Lynn Valley Properties Limited, are and were at
all material times, or either of them, owners within the meaning of The Construction Lien Act.
12
There is owing to the plaintiff $10,842.10 and there is no doubt about the legality of its lien. Bums and Zdan are
indebted to the plaintiff in the amount of $10,842.10, being the ones who ordered the work done and who were invoiced
by the plaintiff. Apparently Bums and Zdan are impecunious and did not pay the plaintiff. The plaintiff is endeavouring
to collect from either Ann-Robb Properties Ltd. or Lynn Valley Properties Limited, or both of them as owners.
13 There is no evidence which would make Donald Chew liable to the plaintiff and the action is dismissed as against
him.
14
The defendant Ann-Rob Properties Ltd. had a direct dealing with the plaintiff in relation to the work requested
by Bums and Zdan and the plaintiff of necessity relies on the statutory definition of owner as set out in the Act.
15

I quote s. 1(1)1(15 of the Construction Lien Act, S.0.1983, c. 6:
15. 'owner' means any person, including the Crown, having an interest in a premises at whose request and,
i. upon whose credit, or
ii. on whose behalf, or
iii. with whose privity or consent, or
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iv.

—

for whose direct benefit,

an improvement is made to the premises.
16

To be successful against Ann-Rob Properties Ltd., the plaintiff must show:
1. That Ann-Rob Properties Ltd. had an interest in the premises leased to Bums and Zdan. This presents no difficulty
as Ann-Rob Properties Ltd. was the owner of the premises.
2. That it can be inferred that Ann-Rob Properties Ltd. made a request for the improvements to be leasehold
premises. I say inferred because there was no direct request by Ann-Rob Properties Ltd. to the plaintiff to do the
work on the premises leased by Bums and Zdan.
3. That the improvements made to the premises leased to Burns and Zdan comes under at least one heading of the
five set out in s. 1(1)1115 of the Constmction Lien Act, and I say five because item iii is disjunctive.

17
I earlier mentioned Ex. 4, which is a plan that made use of amendments suggested by the plaintiff to Ann-Rob.
Ann-Rob incorporated Ex. 4 into the overall plans of the plaza through Upper Canada Consultants of which Mr. Barr
is the principal if not the sole proprietor.
18 The overall plans were given to the plaintiff. It is clear from these plans that all that a tenant would have to do would
be to attach his fixtures, that is toilets, sinks and similar fixtures to the connections shown on the plan and obviously
the owner must have known this.
19
Throughout the trial, reference was made to the meaning of "rough in" as in related to drains and ducts and pipes
to which fixtures would be attached and as to what as between the owner and tenant each was to do. In my view of
this matter, I do not have to define what the term "rough in" means because that was a problem between Lynn Valley
Properties Limited and Burns and Zdan. It may be that Burns and Zdan undertook to pay for work which Ann-Rob
Properties Ltd. should have paid for. Suffice it to say that the owner provided plans to the plaintiff which indicated
work which it knew would be done by a tenant. Plumbing work would have to be done by a tenant to make the premises
usable for whatever purpose.
20
Lynn Valley Properties Limited entered into a lease with Bums and Zdan, being Ex. 24, and that lease referred
to landlord's work and tenant's work. By its lease, Lynn Valley Properties Limited required the tenants Burns and Zdan
to do work on the premises.
21
Ann Krueger, a shareholder of Ann-Rob Properties Ltd. from its beginning, no doubt relied upon the expertise
of Mr. Barr both in his professional capacity and as a friend. She also relied on the expertise of Mr. Woelfle and Mr.
Grimshaw in their capacities with Lifestyle Homes Ltd.
22
Lifestyle Homes Ltd. and Barr were shareholders of Ann-Rob Properties Ltd. There was an interlocking among
the Ann-Rob Properties Ltd. and Lynn Valley Properties Limited, Glenn Barr, Frank Grimshaw and Anton Woelfle,
Lifestyle Homes Ltd. and Upper Canada Consultants, the details of which would not be appreciated by the plaintiff.
Ann-Rob Properties Ltd., I find, in effect consented to the things done by Barr in whatever capacity he acted, either
personal or corporate. Mr. Barr, over the relevant time, spoke to Mr. Mirabella of the plaintiff and at no time did he
ever tell the plaintiff not to do the work requested by Burns and Zdan or that Ann-Rob Properties Ltd. would not pay
for such work.
23 Mr. Mirabella was concerned about the ability of Bums and Zdan to pay for the tenant's improvements. He spoke
to Mr. Barr about this and the evidence of Mr. Mirabella is:
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A. Mr. Barr said to me that one of the partners had put up his house for collateral. They also had his father-in-law
backing him up. And they had a line of credit at the bank. And that he would see no problem, carry on, getting
paid for the job that we were going do do.
24 Mr. Mirabella complained again to Barr when he received an N.S.F. cheque from Burns and Zdan and Mirabella's
evidence was:
And I told them what had happened. And Glenn said to me that these people were paying their rent and he couldn't
understand why this had happened but he would talk to them and make sure that this was resolved.
25
Mr. Barr obviously wanted the plaintiff to do the work requested of the plaintiff by Burns and Zdan and there is
no doubt a request to do work does not have to be direct; it may be inferred.
26 In reference to Orr v. Robertson (1915), 34 O.L.R. 147,23 D.L.R. 17 (Ont. C.A.) I quote from pp. 148-49 [O.L.R.]
as follows:
In 1913, the Rowland estate leased the land to Tyrrell for a term of years; in the same year, Tyrrell sublet to
Hyland, with an agreement that Hyland should build according to plans to be approved by Tyrrell. Hyland entered
into a contract with the plaintiff (executed unfortunately under seal by Hyland's agent in his own name) to build
accordingly. Even if Tyrrell took no further or other part in the matter, we think this is a 'request' under R.S.O.
1914, ch. 140, sec. 2(c).* While, to render the interest of an owner liable, the building etc. must have been at his
request, express or implied, there is no need that this request be made or expressed to the contractor—if the owner
request another to build etc., and that other proceeds to build, by himself or by an independent contractor or in
whatever manner, the building being in pursuance of the request, the statute is satisfied. The taking of a contract
from Hyland to build is a request within the meaning of the statute.
*(c) 'Owner' shall extend to any person ... having any estate or interest in the land upon or in respect of which the
work or service is done, or materials are placed or furnished, at whose request and
(i) upon whose credit or
(ii) on whose behalf or
(iii) with whose privity and consent or
(iv) for whose direct benefit
work or service is performed or materials are placed or furnished, and all persons claiming under him or them whose
rights are acquired after the work or service in respect of which the lien is claimed is commenced or the materials
furnished have been commenced to be furnished.
27
I also refer to the second paragraph of the headnote [O.R.] of Bird Construction Co. v. Ownix Dev. Ltd.; Yarwood
v. Ownix Dev. Ltd. (1981), 33 O.R. (2d) 807, 20 R.P.R. 196,125 D.L.R. (3d) 680 (Ont. C.A.):
(1) P Ltd. and P Co. were 'owners' within the definition of s. 1(1)(<7) of the Act, in that they were persons having an
estate or interest in the land upon which work was done at their request, for their benefit and with their consent. In
order to fall within the definition it is not necessary that there be a direct relationship or privity of contract between
the lien claimant and the person whose interest is sought to be charged with the lien.
28
West L.J.S.C., in Muzzo Bros. Ltd. v. Cadillac Fairview Corp. (1981), 34 O.R. (2d) 461, 21 R.P.R. 23 (Ont. H.C.),
considered the following cases: Northern Electric Co. v. Manufacturers Life Ins. Co., [1977] 2 S.C.R. 762,18 N.S.R. (2d)
32, 79 D.L.R. (3d) 336, 12 N.R. 216 (S.C.C.); Bird Construction Co. v. Ownix Dev. Ltd, supra; Hamilton v. Cipriani,
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[1977] 1 S.C.R. 169, 67 D.L.R. (3d) 1, 9 N.R. 83 (S.C.C.); and Marshall Brick Co. v. York Farmers Colonization Co.
(1917), 54 S.C.R. 569, 36 D.L.R. 420 (S.C.C.), and concluded as follows at p. 471 [O.R.]:
These cases support two general principles; that the substance, and not merely the form, of the relationship between
the parties must be considered and that a request to have work performed may be inferred from a consideration of
all the circumstances even in the absence of direct dealings between the parties.
29 I have no difficulty in inferring from the circumstances that Lynn Valley Properties Limited and Ann-Rob Properties
Ltd. each requested the plaintiff to do the leasehold improvements ordered by Bums and Zdan. I also conclude that the
leasehold improvements were done with the consent of each of Ann-Rob Properties Ltd., and Lynn Valley Properties
Limited. Also there is no doubt that the leasehold improvements would be of direct benefit to Ann-Rob Properties Ltd.
and Lynn Valley Properties Limited.
30 Judgment for the plaintiff against Darin Bums and Ted Zdan, Ann-Rob Properties Ltd., and Lynn Valley Properties
Limited in the amount of $10,842.10.
31
Counsel may speak to Mrs. Gonzalez about an appropriate time to make submissions on costs and any other
relevant matters.
Action allowed.

Footnotes
*

This judgment is currently under appeal.

End of Document
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Muskoka Minerals & Mining Inc., Plaintiff and Gorge
Holdings Inc. Big Biz Inc., 2239517 Ontario Inc. carrying on
business as Not So Pro Sports and John Morrison, Defendants
P.R. Sweeny J.
Heard: April 19,2016
Judgment: May 19, 2016
Docket: Welland 8344/14
Counsel: Derek A. Schmuck, for Plaintiff
Brett D. Moldaver, for Defendant, Gorge Holdings Inc.
Subject: Contracts; Corporate and Commercial; Insolvency
RULING on liability of landlord in contract and plaintiffs entitlement to lien.
P.R. Sweeny J.:
Introduction

1
The plaintiff Muskoka Minerals & Mining Inc. delivered about 550 tons of sand to 296 Collier Road South,
Thorold, Ontario to create indoor volleyball courts. An indoor volleyball league was to be run out of the premises by
2239517 Ontario. Inc. carrying on business as Not So Pro Sports ("Not So Pro") under the direction of John Morrison
("Morrison"). Morrison has had prior experience operating similar volleyball venues.
2 When the plaintiff did not receive payment in full, it registered a lien against the property and issued this claim against
the landlord/owner of the property, Gorge Holdings Inc. ("Gorge"), Not So Pro, Big Biz Inc. (another corporation owned
by Morrison), and Morrison.
3
Gorge says that it is not liable under contract and that the hen was improperly registered against its ownership
interest. Not So Pro acknowledges the debt. The plaintiff has judgment against Not So Pro, Big Biz Inc. and Morrison.
The judgment has not been paid. The claim is for $8,404.73 plus interest at 24% per annum under the contract.
Issues

4

The issues are:
(I) Is Gorge liable in contract to the plaintiff?
(II) If Gorge is not liable in contract, is Gorge liable under the Construction Lien Act as an owner of the premises?
(III) If Gorge is not liable under the contract or under the Construction Lien Act, is Gorge liable in quantum meruit
to the plaintiff?
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5 Todd Knapton ("Knapton") gave evidence on behalf of the plaintiff. He is in charge of sales and business development
and has worked for the plaintiff for 26 years. Knapton had prior dealings with Morrison, and he had failed to pay
in full for sand that had been delivered. Rnapton's evidence was that he spoke on several occasions with Alan Parker
("Parker"), an employee of Gorge. As a result of those conversations, Knapton understood that Gorge was involved in
the project with Morrison. The plaintiff required a deposit to be paid and a contract to be signed before the sand would
be left at the premises.
tVi

6
Knapton believed he spoke to Parker on several occasions and met with him on October 30 prior to the sand
being dumped. Parker denied meeting Knapton. Knapton was cross-examined and confirmed that he believed he spoke
to Parker about six times on the phone: four with Morrison on the line also, and twice with just Parker. Parker denied
any conversation with Knapton. The fact of Parker's denial of any contact was not put to Knapton in cross-examination
and he had no opportunity to offer any explanation. Knapton was not available to be called to give evidence in reply as
he left the courthouse for an appointment immediately after giving his evidence.
7
Morrison gave evidence on behalf of Gorge. Initially, Morrison was working with a partner who was to provide
$50,000.00 cash for the business. When the partner dropped out, Morrison needed money. He spoke with Parker and
was able to persuade Parker, as the representative of Gorge, to assist. After his partner backed out and refused to go
forward, it was his evidence that he told Knapton to contact the landlord to have a discussion.
8 Jordyn DelBen Fletcher ("Fletcher") is the president of Gorge. He says he had no involvement with this matter before
October 31, 2013. Fletcher first testified that the $15,000.00 deposit was a tenant inducement. In fact, it was not simply
a tenant inducement. There was a specific written agreement (Exhibit 12) where Not So Pro and Morrison agreed that
Not So Pro would pay $5,000.00 on or before Dec 31,2014 and transfer ownership of a 1961 Fargo truck to Gorge. The
agreement dated October 29,2013 provided that if on December 31,2015 Not So Pro was not in default of its payments,
the truck and ownership would be returned. According to Morrison, the truck was signed over to Gorge. The truck was
a novelty item worth at least $15,000.00.
•■
9
On October 29th, Knapton sent an email to Parker attaching a copy of the Supply Agreement ("the Agreement").
The email reads as follows:
Hello Alan,
Here is a copy of the Supply Agreement that I will require to be initialed along with the required Certified check
as a deposit. I will have John sign as the "owner" and Gorge as the "Deposit". John is to provide me with a check
as well, postdated as described in the Agreement.
Thank you very much and see you tomorrow at 8:00 a.m.
10

Parker did not recall receiving the email but acknowledged that he likely did receive it.

11
The evidence of Parker and Knapton is contradictory. Knapton recalls speaking and meeting with Parker.
Parker denies meeting and speaking with Knapton. I am satisfied that Knapton either spoke with Parker or spoke with
Morrison's partner that had dropped out and understood that person to be Parker. Morrison told Knapton to contact
the landlord to have a discussion. Knapton seemed to be reliable and straightforward in his evidence. The email was sent
to Parker. Ultimately, it is unnecessary to resolve this discrepancy because Parker received the Agreement and signed it.
12
The Agreement is said to be between Morrison and Hutcheson Sand and Gravel (trade name of the plaintiff).
Morrison is described as the owner and Hutcheson as the supplier/vendor. The scope of work includes the "supply of
approximately 550 +/- TONS of Processed Washed Hutcheson V Sand". The price was estimated to be approximately
$25,300.00 plus HST. The Agreement includes the following:

WestlawHeXt- cANAftA
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Please note that the Landlord, known as "Gorge Holdings", c/o Mr. Alan Parker have submitted a deposit of
$15,000.00 by way of Certified check to Hutcheson Sand on the 30th of October, 2013 for the initial monies required
for the sand sale.
The address for Gorge Holdings was handwritten in later.
13

Under "TERMS AND CONDITIONS" the contract reads:
Payment is due upon invoice receipt. Other Standard Terms and Conditions apply (see below or on reverse side).
The above listed, Mr. John Morrison agrees to "Gorge Holdings" pay Hutcheson with a deposit of $15,000.00, which
will be applied to the last invoice for the project. Based on the take-off, the balance of $14,589.00 plus equipment
time, will be due in 30 Days and paid by way of Postdated check for November 30,2013.

14
Parker signed the Agreement on the morning of October 30th before the sand was delivered. He understood that
the sand would not be delivered unless he signed the Agreement. He read the Agreement in its entirety prior to signing.
He signed it as purchaser. He also understood that the deposit had to be paid before the sand would be delivered. A
certified cheque was provided to the plaintiff and the sand was delivered.
15
The Agreement was also signed by Morrison. Morrison signed the Agreement on the far right of the signature
page, handwriting in "purchaser" and the date. He also changed the date of the postdated cheque from November 30,
2013 to "Dec 03/13".
16
Although the agreement is said to be between Morrison as owner and Hutcheson as supplier/vendor, the first
invoice was sent to Not So Pro at an address on Queen Street East in Toronto. It was dated October 31, 2013 and the
total due for delivery of sand was $24,466.73. A further invoice was sent to Not So Pro at the address in Toronto on
November 22,2013 in the amount of $2,938.00 for the bobcat and operator used to distribute the sand as set out in the
Agreement. No invoice was sent to Gorge. The $15,000.00 deposit was applied to the account. However, the balance
was not paid. On December 13,2013, a construction hen was registered against Gorge's property interest in the amount
of $12,404.73. A certificate of action was registered on January 14, 2014.
17
The plaintiff received two payments of $2,000.00 each from Morrison in March and June 2014, leaving a net
amount of $8,404.73 for principal plus accrued interest under the contract.
18
Although Not So Pro occupied and carried on business on the premises from November 2013 until March 2016,
very little rent was actually paid. Morrison stopped paying the full rent in March 2014. Gorge was owed in excess of
$170,000.00 from Not So Pro. Morrison said there were issues of rental payments and Fletcher was "happy to work
with us."
(I) Is Gorge liable in contract?
19
Gorge says it is not liable under the contract. It only agreed to pay the deposit. The plaintiff says Gorge is liable
— it signed as purchaser. It was working with Not So Pro and Morrison.
20
The parties agree that the correct approach to contract interpretation is as set out by Winkler C.J.O. in Salah v.
Timothy's Coffees of the World Inc., 2010 ONCA 673 (Ont. C.A.), as follows:
...When interpreting a contract, the court aims to determine the intentions of the parties in accordance with the
language used in the written document and presumes that the parties have intended what they have said. The court
construes the contract as a whole, in a manner that gives meaning to all of its terms, and avoids an interpretation
that would render one or more of its terms ineffective. In interpreting the contract, the court must have regard to
the objective evidence of the "factual matrix" or context underlying the negotiation of the contract, but not the
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subjective evidence of the intention of the parties. The court should interpret the contract so as to accord with sound
commercial principles and good business sense, and avoid commercial absurdity. If the court finds that the contract
is ambiguous, it may then resort to extrinsic evidence to clear up the ambiguity.... (para. 16)
21 It is clear on the evidence of Parker that he was aware that his signature on the Agreement was required before the
sand would be delivered. In addition, the deposit was required. It was paid by Fletcher prior to the sand being delivered.
Although Morrison denied he was a partner with Parker or Gorge, he told Knapton to contact Gorge with respect to
money issues. Based on all the evidence, I am satisfied that Gorge was actively supporting and encouraging the indoor
volleyball venture. The fact of Gorge's involvement was a determining factor in the delivery of the sand. The plaintiff
requested some evidence of Gorge's involvement more than simply the delivery of the deposit. On behalf of Gorge, Parker
signed the Agreement, which confirmed the involvement of Gorge in the venture.
22
In interpreting this Agreement, I place emphasis on the fact that Parker signed as purchaser, as did Morrison. In
the email, Knapton required Gorge to sign as "Deposit". There is no definition for deposit. The contract itself provides
a payment of $15,000.00 as a deposit and a post-dated cheque for the balance. Given the plaintiffs understanding that
Gorge was involved in the business and that the plaintiff required that both sign, it is reasonable to interpret the contract
to mean that each of Morrison and Gorge would be liable for the full amount if the other did not make the requisite
payment. Accordingly, I find that Gorge is liable to the plaintiff for the amount outstanding, together with interest at
24% per annum in accordance with the contract.
(II) Is the landlord liable under the Construction Lien Act as an owner of the premises?
23
Given that I have found Gorge is liable under the contract, in my view, it follows that Gorge is liable under the
Construction Lien Act.
24
Under s.14(1) of the Construction Lien Act, a person who supplies services or materials to an improvement for
an owner has a lien upon the interest of the "owner" for the price of these services or materials. In Roni Excavating Ltd.
v. Sedona Development Group (Lome Park) Inc., 2015 ONSC 389 (Ont. S.C.J.), Ricchetti J. addresses what constitutes
a statutory owner:
50 The Construction Lien Act defines "owner" as follows:
"owner" means any person, including the Crown, having an interest in a premises at whose request and,
(a) upon whose credit, or
(b) on whose behalf, or
(c) with whose privity or consent, or
(d) for whose direct benefit,
an improvement is made to the premises but does not include a home buyer;
51 This is referred to as a "statutory owner". There may or may not be more than one statutory owner for
Construction Lien Act purposes.
52 There is a three part test for a party to be a statutory owner under the Construction Lien Act:
(a) The party must have an interest in the premises;
(b) The party must have requested the improvement in the premises; and
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(c) The improvement on the premises must have been made upon that party's credit or behalf or with that
party's privity or consent or for that party's direct benefit.
25
In this case, Gorge is the owner of the premises. Gorge signed the contract and requested the improvement to the
premises by the delivery of the sand. By signing the Agreement, Gorge lent its credit and consented to the improvement.
Therefore, under s.14(1) of the Construction Lien Act, the plaintiff has a lien upon the interest of Gorge for the contract
price of $8,404.73.
26 This is not the case of an absentee landlord simply making a payment for some tenant improvements. In this case,
Gorge was an active participant in facilitating the delivery of the sand and supporting the venture.
27
Given my determination of these two issues, there is no need to consider whether there is any liability of Gorge
to the plaintiff based on quantum meruit.
Disposition

28 The plaintiff shall have judgment against Gorge Holdings Inc. in the amount of $8,404.73 plus prejudgment interest
at 24% per annum in accordance with the contract and the plaintiff has a lien for the amount of $8,404.73 on the premises.
Costs

29
If the parties are unable to agree on costs, I will accept written submissions addressed to me at my chambers in
Welland, limited to three pages, plus a bill of costs and any offers to settle. In addressing the issue of costs, I encourage
the parties to be mindful of rule 1.04(1.1) of the Rules of Civil Procedure dealing with proportionality. The plaintiff shall
deliver them within 10 days of the release of this decision, and Gorge has a further 10 days to respond.
Plaintiff entitled to lien andpayment by landlord.

End of Document
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Atomic Energy of Canada
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Energie atomique du Canada
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Sierra Club of Canada Respondent

Sierra Club du Canada Intime

and

et

The Minister of Finance of Canada, the
Minister of Foreign Affairs of Canada,
the Minister of International Trade of
Canada and the Attorney General of
Canada Respondents

Le ministre des Finances du Canada, le
ministre des Affaires etrangeres du Canada,
le ministre du Commerce international
du Canada et le procureur general du
Canada Intimes

Indexed as: Sierra Club of Canada v. Canada
(Minister of Finance)

Repertorie : Sierra Club du Canada c. Canada
(Ministre des Finances)

Neutral citation: 2002 SCC 41.

Reference neutre : 2002 CSC 41.

File No.: 28020.

N° du greffe : 28020.

2001: November 6; 2002: April 26.

2001 : 6 novembre; 2002 : 26 avril.

Present: McLachlin CJ. and Gonthier, Iacobucci,
Bastarache, Binnie, Arbour andLeBel JJ.

Presents : Le juge en chef McLachlin et les juges
Gonthier, Iacobucci, Bastarache, Binnie, Arbour et
LeBel.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

EN APPEL DE LA COUR D’APPEL FEDERALE

Practice — Federal Court of Canada — Filing of
confidential material — Environmental organization
seeking judicial review offederal government’s decision
to provide financial assistance to Crown corporation
for construction and sale of nuclear reactors —■ Crown
corporation requesting confidentiality order in respect of
certain documents — Proper analytical approach to be
applied to exercise of judicial discretion where litigant
seeks confidentiality order — Whether confidentiality
order should be granted — Federal Court Rules, 1998,
SORJ98-106, r. 151.

Pratique •— Cour federate du Canada — Production
de documents confidentiels — Controle judiciaire
demande par un organisme environnemental de la
decision du gouvemement federal de donner une aide
financiere a une societe d’Etat pour la construction
et la vente de reacteurs nucleaires — Ordonnance de
confidentiality demandee par la societe d’Etat pour
certains documents — Analyse applicable a I’exercice
du pouvoir discretionnaire judiciaire sur une demande
d’ordonnance de confidentiality — Faut-il accorder
l’ordonnance? — Regies de la Cour federate (1998),
DORS/98-106, regie 151.

Sierra Club is an environmental organization seeking
judicial review of the federal government’s decision to
provide financial assistance to Atomic Energy of Canada
Ltd. (“AECL”), a Crown corporation, for the construction
and sale to China of two CANDU reactors. The reactors
are currently under construction in China, where AECL
is the main contractor and project manager. Sierra Club
maintains that the authorization of financial assistance

Un organisme environnemental, Sierra Club, demande
le controle judiciaire de la decision du gouvemement
federal de foumir une aide financiere a Energie atomique
du Canada Ltee (« EACL »), une societe de la Couronne,
pour la construction et la vente a la Chine de deux reac
teurs CANDU. Les reacteurs sont actuellement en cons
truction en Chine, ou EACL est 1’entrepreneur principal
et le gestionnaire de projet. Sierra Club soutient que

2 0 0 2 S C C 41 (C a n L II)
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by the government triggered s. 5(1 )(b) of the Canadian
Environmental Assessment Act (“CEAA”), requiring an
environmental assessment as a condition of the finan
cial assistance, and that the failure to comply compels
a cancellation of the financial arrangements. AECL filed
an affidavit in the proceedings which summarized con
fidential documents containing thousands of pages of
technical information concerning the ongoing environ
mental assessment of the construction site by the Chinese
authorities. AECL resisted Sierra Club’s application for
production of the confidential documents on the ground,
inter alia, that the documents were the property of the
Chinese authorities and that it did not have the author
ity to disclose them. The Chinese authorities authorized
disclosure of the documents on the condition that they
be protected by a confidentiality order, under which they
would only be made available to the parties and the court,
but with no restriction on public access to the judicial
proceedings. AECL’s application for a confidentiality
order was rejected by the Federal Court, Trial Division.
The Federal Court of Appeal upheld that decision.

l’autorisation d’aide financiere du gouvemement declenche l’application de l’al. 5(\)b) de la Loi canadienne sur
1’evaluation environnementale (« LCEE ») exigeant une
evaluation environnementale comme condition de Faide
financiere, et que le defaut devaluation entrame l’annulation des ententes financieres. EACL depose un affidavit
qui resume des documents confidentiels contenant des
milliers de pages d’information technique concemant
revaluation environnementale du site de construction
qui est faite par les autorites chinoises. EACL s’oppose
a la communication des documents demandee par Sierra
Club pour la raison notamment qu’ils sont la propriete
des autorites chinoises et qu’elle n’est pas autorisee a les
divulguer. Les autorites chinoises donnent 1’autorisation
de les communiquer a la condition qu’ils soient proteges
par une ordonnance de confidentialite n’y donnant acces
qu’aux parties et a la cour, mais n’imposant aucune res
triction a l’acces du public aux debats. La demande d’or
donnance de confidentialite est rejetee par la Section de
premiere instance de la Cour federate. La Cour d’appel
federate confirme cette decision.

Held: The appeal should be allowed and the confiden
tiality order granted on the terms requested by AECL.

Arret: L’appel est accueilli et l’ordonnance demandee
par EACL est accordee.

In light of the established fink between open courts
and freedom of expression, the fundamental question for
a court to consider in an application for a confidential
ity order is whether the right to freedom of expression
should be compromised in the circumstances. The court
must ensure that the discretion to grant the order is exer
cised in accordance with Charter principles because a
confidentiality order will have a negative effect on the
s. 2(b) right to freedom of expression. A confidentiality
order should only be granted when (1) such an order is
necessary to prevent a serious risk to an important inter
est, including a commercial interest, in the context of
litigation because reasonably alternative measures will
not prevent the risk; and (2) the salutary effects of the
confidentiality order, including the effects on the right
of civil litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free expres
sion, which in this context includes the public interest in
open and accessible court proceedings. Three important
elements are subsumed under the first branch of the test.
First, the risk must be real and substantial, well grounded
in evidence, posing a serious threat to the commercial
interest in question. Second, the important commercial
interest must be one which can be expressed in terms
of a public interest in confidentiality, where there is a
general principle at stake. Finally, the judge is required
to consider not only whether reasonable alternatives are
available to such an order but also to restrict the order as
much as is reasonably possible while preserving the com
mercial interest in question.

Vu le lien existant entre la publicite des debats judi
ciaries et la liberte d’expression, la question fondamentale pour la cour saisie d’une demande d’ordonnance de
confidentialite est de savori si, dans les criconstances, il
y a lieu de restreindre le droit a la liberte d’expression.
La cour doit s’assurer que l’exercice du pouvoir discretionnarie de Faccorder est conforme aux principes de la
Charte parce qu’une ordonnance de confidentialite a des
effets prejudiciables sur la liberte d’expression garantie
a l’al. 2b). On ne doit Faccorder que (1) lorsqu’elle est
necessaire pour ecarter un risque serieux pour un inte
ret important, y compris un interet commercial, dans
le contexte d’un litige, en l’absence d’autres options
raisonnables pour ecarter ce risque, et (2) lorsque ses
effets benefiques, y compris ses effets sur le droit des
justiciables civils a un proces equitable, l’emportent sur
ses effets prejudiciables, y compris ses effets sur la liberte
d’expression qui, dans ce contexte, comprend Finteret du
public dans la publicite des debats judiciaries. Trois ele
ments importants sont subsumes sous le premier volet de
l’analyse. Premierement, le risque en cause doit etre reel
et important, etre bien etaye par la preuve et menacer gravement Finteret commercial en question. Deuxiemement,
Finteret doit pouvoir se definri en termes d’interet public
a la confidentialite, mettant en jeu un principe general.
Enfin le juge doit non seulement determiner s’il existe
d’autres options raisonnables, il doit aussi restreindre
F ordonnance autant qu’il est raisonnablement possible
de le faire tout en preservant Finteret commercial en
question.
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Applying the test to the present circumstances, the
commercial interest at stake here relates to the objective
of preserving contractual obligations of confidentiality,
which is sufficiently important to pass the first branch
of the test as long as certain criteria relating to the
information are met. The information must have been
treated as confidential at all relevant times; on a balance
of probabilities, proprietary, commercial and scientific
interests could reasonably be harmed by disclosure of
the information; and the information must have been
accumulated with a reasonable expectation of it being
kept confidential. These requirements have been met
in this case. Disclosure of the confidential documents
would impose a serious risk on an important commercial
interest of AECL, and there are no reasonably alternative
measures to granting the order.

En l’espece, l’interet commercial en jeu, la preserva
tion d’obligations contractuelles de confidentialite, est
suffisamment important pour satisfaire au premier volet
de F analyse, pourvu que certaines conditions soient remplies : les renseignements ont toujours ete traites comme
des renseignements confidentiels; il est raisonnable de
penser que, selon la preponderance des probabilites, leur
divulgation compromettrait des droits exclusifs, commerciaux et scientifiques; et les renseignements ont ete
recueillis dans l’expectative raisonnable qu’ils resteraient
confidentiels. Ces conditions sont reunies en l’espece.
La divulgation des documents confidentiels ferait courir
un risque serieux a un interet commercial important de
EACL et il n’existe pas d’options raisonnables autres que
l’ordonnance de confidentialite.

Under the second branch of the test, the confiden
tiality order would have significant salutary effects on
AECL’s right to a fair trial. Disclosure of the confidential
documents would cause AECL to breach its contractual
obligations and suffer a risk of harm to its competitive
position. If a confidentiality order is denied, AECL will
be forced to withhold the documents in order to protect
its commercial interests, and since that information is rel
evant to defences available under the CEAA, the inability
to presentjhis information hinders AECL’s capacity to
make full answer and defence. Although in the context
of a civil proceeding, this does not engage a Charter
right, the right to a fair trial is a fundamental principle of
justice. Further, the confidentiality order would allow all
parties and the court access to the confidential documents,
and permit cross-examination based on their contents,
assisting in the search for truth, a core value underlying
freedom of expression. Finally, given the technical nature
of the information, there may be a substantial public
security interest in maintaining the confidentiality of
such information.

A la deuxieme etape de T analyse, l’ordonnance de
confidentialite aurait des effets benefiques considerables
sur le droit de EACL a un proces equitable. Si EACL
divulguait les documents confidentiels, elle manquerait
a ses obligations contractuelles et s’exposerait a une
deterioration de sa position concurrentielle. Le refus de
l’ordonnance obligerait EACL a retenir les documents
pourproteger ses interets commerciaux et comme ils sont
pertinents pour l’exercice des moyens de defense prevus
par la LCEE, l’impossibilite de les produire empecherait
EACL de presenter une defense pleine et entiere. Meme
si en matiere civile cela n’engage pas de droit protege par
la Charte, le droit a un proces equitable est un principe
de justice fondamentale. L’ordonnance permettrait aux
parties et au tribunal d’avoir acces aux documents confi
dentiels, et permettrait la tenue d’un contre-interrogatoire
fonde sur leur contenu, favorisant ainsi la recherche de
la verite, une valeur fondamentale sous-tendant la liberte
d’expression. Il peut enfin y avoir un important interet de
security publique a preserver la confidentialite de ce type
de renseignements techniques.

The deleterious effects of granting a confidentiality
order include a negative effect on the open court princi
ple, and therefore on the right to freedom of expression.
The more detrimental the confidentiality order would
be to the core values of (1) seeking the truth and the
common good, (2) promoting self-fulfilment of indi
viduals by allowing them to develop thoughts and ideas
as they see fit, and (3) ensuring that participation in the
political process is open to all persons, the harder it will
be to justify the confidentiality order. In the hands of the
parties and their experts, the confidential documents may
be of great assistance in probing the truth of the Chinese
environmental assessment process, which would assist
the court in reaching accurate factual conclusions. Given
the highly technical nature of the documents, the impor
tant value of the search for the truth which underlies

Une ordonnance de confidentialite aurait un effet
prejudiciable sur le principe de la publicity des debats
judiciaires et done sur la liberte d’expression. Plus 1’or
donnance porte atteinte aux valeurs fondamentales que
sont (1) la recherche de la verite et du bien commun, (2)
l’epanouissement personnel par le fibre developpement
des pensees et des idees et (3) la participation de tous au
processus politique, plus il est difficile de justifier l’ordonnance. Dans les mains des parties et de leurs experts,
les documents peuvent etre tres utiles pour apprecier la
conformite du processus d’evaluation environnementale chinois, et done pour aider la cour a parvenir a des
conclusions de fait exactes. Compte tenu de leur nature
hautement technique, la production des documents confi
dentiels en vertu de 1’ordonnance demandee favoriserait
mieux Fimportante valeur de la recherche de la verite, qui
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both freedom of expression and open justice would be
promoted to a greater extent by submitting the confiden
tial documents under the order sought than it would by
denying the order.

sous-tend a la fois la liberie d’expression et la publicite
des debats judiciaires, que ne le ferait le refus de l’ordonnance.

Under the terms of the order sought, the only restric
tions relate to the public distribution of the documents,
which is a fairly minimal intrusion into the open court
rule. Although the confidentiality order would restrict
individual access to certain information which may be
of interest to that individual, the second core value of
promoting individual self-fulfilment would not be sig
nificantly affected by the confidentiality order. The third
core value figures prominently in this appeal as open
justice is a fundamental aspect of a democratic society.
By their very nature, environmental matters cany signifi
cant public import, and openness in judicial proceedings
involving environmental issues will generally attract a
high degree of protection, so that the public interest is
engaged here more than if this were an action between
private parties involving private interests. However, the
narrow scope of the order coupled with the highly tech
nical nature of the confidential documents significantly
temper the deleterious effects the confidentiality order
would have on the public interest in open courts. The
core freedom of expression values of seeking the truth
and promoting an open political process are most closely
linked to the principle of open courts, and most affected
by an order restricting that openness. However, in the
context of this case, the confidentiality order would only
marginally impede, and in some respects would even
promote, the pursuit of these values. The salutary effects
of the order outweigh its deleterious effects and the order
should be granted. A balancing of the various rights and
obligations engaged indicates that the confidentiality
order would have substantial salutary effects on AECL’s
right to a fair trial and freedom of expression, while the
deleterious effects on the principle of open courts and
freedom of expression would be minimal.

Aux termes de l’ordonnance demandee, les seules
restrictions ont trait a la distribution publique des docu
ments, une atteinte relativement minime a la regie de la
publicite des debats judiciaires. Meme si l’ordonnance de
confidentialite devait restreindre l’acces individuel a cer
tains renseignements susceptibles d’interesser quelqu’un,
la deuxieme valeur fondamentale, l’epanouissement per
sonnel, ne serait pas touchee de maniere significative.
La troisieme valeur joue un role primordial dans le
pourvoi puisque la publicite des debats judiciaires est
un aspect fondamental de la societe democratique. Par
leur nature meme, les questions environnementales ont
une portee publique considerable, et la transparence des
debats judiciaires sur les questions environnementales
merite generalement un degre eleve de protection, de
sorte que l’interet public est en 1’espece plus engage
que s’il s’agissait d’un litige entre personnes privees a
l’egard d’interets purement prives. Toutefois la portee
etroite de l’ordonnance associee a la nature hautement
technique des documents confidentiels tempere considerablement les effets prejudiciables que l’ordonnance de
confidentialite pourrait avoir sur l’interet du public a la
publicity des debats judiciaires. Les valeurs centrales de
la liberty d’expression que sont la recherche de la verite
et la promotion d’un processus politique ouvert sont tres
etroitement liees au principe de la publicite des debats
judiciaires, et sont les plus touchees par une ordonnance
limitant cette publicite. Toutefois, en l’espece, T ordon
nance de confidentialite n’entraverait que legerement la
poursuite de ces valeurs, et pourrait meme les favoriser
a certains egards. Ses effets benefiques l’emportent sur
ses effets prejudiciables, et il y a lieu de l’accorder. Selon
la ponderation des divers droits et interets en jeu, 1’or
donnance de confidentialite aurait des effets benefiques
importants sur le droit de EACL a un proces equitable et
a la liberie d’expression, et ses effets prejudiciables sur le
principe de la publicite des debats judiciaires et la liberie
d’expression seraient minimes.
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The judgment of the Court was delivered by

Version frangaise du jugement de la Cour rendu
par

Iacobucci J. —
I.

Introduction

In our country, courts are the institutions gen
erally chosen to resolve legal disputes as best they
can through the application of legal principles to
the facts of the case involved. One of the underlying
principles of the judicial process is public openness,
both in the proceedings of the dispute, and in the
material that is relevant to its resolution. However,
some material can be made the subject of a confi
dentiality order. This appeal raises the important

Le juge Iacobucci —
I.

Introduction

Dans notre pays, les tribunaux sont les institu
tions generalement choisies pour resoudre au mieux
les differends juridiques par P application de principes juridiques aux faits de chaque espece. Un
des principes sous-jacents au processus judiciaire
est la transparence, tant dans la procedure suivie
que dans les elements pertinents a la solution du
litige. Certains de ces elements peuvent toutefois
faire l’objet d’une ordonnance de confidentialite. Le
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issues of when, and under what circumstances, a
confidentiality order should he granted.

pourvoi souleve les importantes questions de savoir
a quel moment et dans quelles circonstances il y a
lieu de rendre une ordonnance de confidentialite.

For the following reasons, I would issue the con
fidentiality order sought and accordingly would
allow the appeal.

Pour les motifs qui suivent, je suis d’avis de
rendre T ordonnance de confidentialite demandee et
par consequent d’accueillir le pourvoi.

II. Facts

II. Les faits

The appellant, Atomic Energy of Canada Limited
(“AECL”) is a Crown corporation that owns and
markets CANDU nuclear technology, and is an
intervener with the rights of a party in the appli
cation for judicial review by the respondent, the
Sierra Club of Canada (“Sierra Club”). Sierra Club
is an environmental organization seeking judicial
review of the federal government’s decision to pro
vide financial assistance in the form of a $1.5 bil
lion guaranteed loan relating to the construction and
sale of two CANDU nuclear reactors to China by
the appellant. The reactors are currently under con
struction in China, where the appellant is the main
contractor and project manager.

L’appelante, Energie atomique du Canada
Limitee (« EACL »), societe d’Etat proprietaire et
vendeuse de la technologie nucleaire CANDU, est
une intervenante ayant requ les droits de partie dans
la demande de controle judiciaire presentee par l’intime, Sierra Club du Canada (« Sierra Club »), un
organisme environnemental. Sierra Club demande
le controle judiciaire de la decision du gouvemement federal de foumir une aide financiere, sous
forme de garantie d’emprunt de 1,5 milliard de dol
lars, pour la construction et la vente a la Chine de
deux reacteurs nucleaires CANDU par l’appelante.
Les reacteurs sont actuellement en construction en
Chine, ou l’appelante est entrepreneur principal et
gestionnaire de projet.

The respondent maintains that the authorization
of financial assistance by the government triggered s.
5(1 )(i>) of the Canadian Environmental Assessment
Act, S.C. 1992, c. 37 (“CEAA”), which requires that
an environmental assessment be undertaken before
a federal authority grants financial assistance to a
project. Failure to undertake such an assessment
compels cancellation of the financial arrangements.

L’intime soutient que l’autorisation d’aide finan
ciere du gouvemement declenche 1’application de
Pal. 5(l)i>) de la Loi canadienne sur 1’evaluation
environnementale, L.C. 1992, ch. 37 (« LCEE »),
qui exige une evaluation environnementale avant
qu’une autorite federate puisse foumir une aide
financiere a un projet. Le defaut d’evaluation
entrainel’annulation des ententes financieres.

The appellant and the respondent Ministers argue
that the CEAA does not apply to the loan transaction,
and that if it does, the statutory defences available
under ss. 8 and 54 apply. Section 8 describes the cir
cumstances where Crown corporations are required
to conduct environmental assessments. Section
54(2)(fo) recognizes the validity of an environmental
assessment carried out by a foreign authority pro
vided that it is consistent with the provisions of the
CEAA.

Selon l’appelante et les ministres intimes, la
LCEE ne s’applique pas a la convention de pret et
si elle s’y applique, ils peuvent invoquer les defen
ses prevues aux art. 8 et 54 de cette loi. L’article 8
prevoit les circonstances dans lesquelles les societes d’Etat sont tenues de proceder a des evaluations
environnementales. Le paragraphe 54(2) reconnait
la validite des evaluations environnementales effectuees par des autorites dtrangeres pourvu qu’elles
soient compatibles avec les dispositions de la
LCEE.

In the course of the application by Sierra Club
to set aside the funding arrangements, the appellant

Dans le cadre de la requete de Sierra Club en
annulation des ententes financieres, l’appelante a
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filed an affidavit of Dr. Simon Pang, a senior man
ager of the appellant. In the affidavit, Dr. Pang
referred to and summarized certain documents
(the “Confidential Documents”). The Confidential
Documents are also referred to in an affidavit pre
pared by Mr. Feng, one of AECL’s experts. Prior to
cross-examining Dr. Pang on his affidavit, Sierra
Club made an application for the production of
the Confidential Documents, arguing that it could
not test Dr. Pang’s evidence without access to the
underlying documents. The appellant resisted pro
duction on various grounds, including the fact that
the documents were the property of the Chinese
authorities and that it did not have authority to
disclose them. After receiving authorization by
the Chinese authorities to disclose the documents
on the condition that they he protected by a confi
dentiality order, the appellant sought to introduce
the Confidential Documents under Rule 312 of
the Federal Court Rules, 1998, SOR/98-106, and
requested a confidentiality order in respect of the
documents.

depose un affidavit de M. Simon Pang, un de ses
cadres superieurs. Dans l’affidavit, M. Pang mentionne et resume certains documents (les « docu
ments confidentiels ») qui sont egalement mentionnes dans un affidavit de M. Feng, un expert
d’EACL. Avant de contre-interroger M. Pang sur
son affidavit, Sierra Club a demand^ par requete la
production des documents confidentiels, au motif
qu’il ne pouvait verifier la validite de sa deposition
sans consulter les documents de base. L’appelante
s’oppose pour plusieurs raisons a la production des
documents, dont le fait qu’ils sont la propriete des
autorites chinoises et qu’elle n’est pas autorisee a les
divulguer. Apres avoir obtenu des autorites chinoi
ses l’autorisation de communiquer les documents
a la condition qu’ils soient proteges par une ordonnance de confidentiahte, l’appelante a cherche a les
produire en invoquant la regie 312 des Regies de la
Cour federate (1998), DORS/98-106, et a demande
une ordonnance de confidentiahte a leur egard.

Under the terms of the order requested, the
Confidential Documents would only be made
available to the parties and the court; however,
there would be no restriction on public access to
the proceedings. In essence, what is being sought
is an order preventing the dissemination of the
Confidential Documents to the public.

Aux termes de 1’ordonnance demandee, seules
les parties et la cour auraient acces aux documents
confidentiels. Aucune restriction ne serait imposee a
F acces du public aux debats. On demande essentiellement d’empecher la diffusion des documents con
fidentiels au public.

The Confidential Documents comprise two
Environmental Impact Reports on Siting and
Construction Design (the “EIRs”), a Preliminary
Safety Analysis Report (the “PSAR”), and the sup
plementary affidavit of Dr. Pang which summarizes
the contents of the EIRs and the PSAR. If admitted,
the EIRs and the PSAR would be attached as exhib
its to the supplementary affidavit of Dr. Pang. The
EIRs were prepared by the Chinese authorities in
the Chinese language, and the PSAR was prepared
by the appellant with assistance from the Chinese
participants in the project. The documents contain
a mass of technical information and comprise thou
sands of pages. They describe the ongoing environ
mental assessment of the construction site by the
Chinese authorities under Chinese law.

Les documents confidentiels comprennent deux
Rapports d’impact environnemental (« REE ») sur
le site et la construction, un Rapport preliminaire
d’analyse sur la security (« RPAS ») ainsi que 1’af
fidavit supplementaire de M. Pang qui resume le
contenu des REE et du RPAS. S’ils etaient admis,
les rapports seraient joints en annexe de l’affida
vit supplementaire de M. Pang. Les RIE ont ete
prepares en chinois par les autorites chinoises, et
le RPAS a ete prepare par l’appelante en collabo
ration avec les responsables chinois du projet. Les
documents contiennent une quantite considerable
de renseignements techniques et comprennent des
milhers de pages. ELs decrivent 1’evaluation environnementale du site de construction qui est faite
par les autorites chinoises en vertu des lois chinoi
ses.
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As noted, the appellant argues that it cannot
introduce the Confidential Documents into evi
dence without a confidentiality order, otherwise it
would be in breach of its obligations to the Chinese
authorities. The respondent’s position is that its
right to cross-examine Dr. Pang and Mr. Feng on
their affidavits would be effectively rendered nuga
tory in the absence of the supporting documents to
which the affidavits referred. Sierra Club proposes
to take the position that the affidavits should there
fore be afforded very little weight by the judge
hearing the application for judicial review.

Comme je le note plus haut, l’appelante pretend
ne pas pouvoir produire les documents confidentiels
en preuve sans qu’ils soient proteges par une ordonnance de confidentialite, parce que ce serait un manquement a ses obligations envers les autorites chinoises. L’intime soutient pour sa part que son droit
de contre-interroger M. Pang et M. Feng sur leurs
affidavits serait pratiquement futile en T absence
des documents auxquels ils se referent. Sierra Club
entend soutenir que le juge saisi de la demande de
controle judiciaire devrait done leur accorder peu de
poids.

The Federal Court of Canada, Trial Division
refused to grant the confidentiality order and the
majority of the Federal Court of Appeal dismissed
the appeal. In his dissenting opinion, Robertson J.A.
would have granted the confidentiality order.

La Section de premiere instance de la Cour fede
rate du Canada a rejete la demande d’ordonnance
de confidentialite et la Cour d’appel federate, a la
majorite, a rejete l’appel. Le juge Robertson, dissi
dent, etait d’avis d’accorder l’ordonnance.

HI. Relevant Statutory Provisions

III. Dispositions legislatives

Federal Court Rules, 1998, SOR/98-106

Regies de la Cour federate (1998), DORS/98
106

151. (1) On motion, the Court may order that material
to be filed shall be treated as confidential.

151. (1) La Cour peut, sur requete, ordonner que des
documents ou elements materiels qui seront deposes
soient considers comme confidentiels.

(2) Before making an order under subsection (1), the
Court must be satisfied that the material should be treated
as confidential, notwithstanding the public interest in
open and accessible court proceedings.

(2) Avant de rendre une ordonnance en application du
paragraphe (1), la Cour doit etre convaincue de la neces
sity de considerer les documents ou elements materiels
comme confidentiels, dtant donne l’interet du public a la
publicity des debats judiciaires.

IV. Judgments Below

IV. Les decisions anterieures

A. Federal Court, Trial Division, [2000] 2 F.C.
400

A. Cour federate, Section de premiere instance,
[2000] 2 C.F. 400

Pelletier J. first considered whether leave should
be granted pursuant to Rule 312 to introduce the
supplementary affidavit of Dr. Pang to which the
Confidential Documents were filed as exhibits. In
his view, the underlying question was that of rel
evance, and he concluded that the documents were
relevant to the issue of the appropriate remedy.
Thus, in the absence of prejudice to the respondent,
the affidavit should be permitted to be served and
filed. He noted that the respondent would be preju
diced by delay, but since both parties had brought

Le juge Pelletier examine d’abord s’il y a lieu,
en vertu de la regie 312, d’autoriser la production
de T affidavit supplementaire de M. Pang auquel
sont annexes les documents confidentiels. A son
avis, il s’agit d’une question de pertinence et il
conclut que les documents se rapportent a la ques
tion de la reparation. En 1’absence de prejudice
pour l’intime, il y a done lieu d’autoriser la signi
fication et le depot de T affidavit. Il note que des
retards seraient prejudiciables a 1’intime mais que,
puisque les deux parties ont presente des requetes
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interlocutory motions which had contributed to the
delay, the desirability of having the entire record
before the court outweighed the prejudice arising
from the delay associated with the introduction of
the documents.

interlocutoires qui ont entraine les delais, les avantages de soumettre le dossier au complet a la cour
compensent 1’inconvenient du retard cause par la
presentation de ces documents.

On the issue of confidentiality, Pelletier J. con
cluded that he must be satisfied that the need for
confidentiality was greater than the public interest in
open court proceedings, and observed that the argu
ment for open proceedings in this case was signifi
cant given the public interest in Canada’s role as a
vendor of nuclear technology. As well, he noted that
a confidentiality order was an exception to the rule
of open access to the courts, and that such an order
should be granted only where absolutely necessary.

Sur la confidentialite, le juge Pelletier conclut
qu’il doit etre convaincu que la necessite de proteger
la confidentialite l’emporte sur l’interet du public a
la publicite des debats judiciaires. II note que les
arguments en faveur de la publicite des debats judi
ciaires en l’espece sont importants vu l’interet du
public envers le role du Canada comme vendeur de
technologie nucleaire. II fait aussi remarquer que les
ordonnances de confidentialite sont une exception
au principe de la publicite des debats judiciaires
et ne devraient etre accordees que dans des cas de
necessite absolue.

Pelletier J. applied the same test as that used in
patent litigation for the issue of a protective order,
which is essentially a confidentiality order. The
granting of such an order requires the appellant
to show a subjective belief that the information is
confidential and that its interests would be harmed
by disclosure. In addition, if the order is chal
lenged, then the person claiming the benefit of the
order must demonstrate objectively that the order is
required. This objective element requires the party
to show that the information has been treated as
confidential, and that it is reasonable to believe that
its proprietary, commercial and scientific interests
could be harmed by the disclosure of the informa
tion.

Le juge Pelletier applique le meme critere que
pour une ordonnance conservatoire en matiere de
brevets, qui est essentiellement une ordonnance de
confidentialite. Pour obtenir 1’ordonnance, le requerant doit demontrer qu’il. croit subjectivement que
les renseignements sont confidentiels et que leur
divulgation nuirait a ses interets. De plus, si 1’or
donnance est contestee, le requerant doit demontrer
objectivement qu’elle est necessaire. Cet element
objectif l’oblige a demontrer que les renseignements
ont toujours etd traites comme etant confidentiels et
qu’il est raisonnable de croire que leur divulgation
risque de compromettre ses droits exclusifs, commerciaux et scientifiques.

Ayant conclu qu’il est satisfait a 1’element subConcluding that both the subjective part and
jectif et aux deux volets de 1’element objectif du
both elements of the objective part of the test had
critere, il ajoute : « J’estime toutefois aussi que,
been satisfied, he nevertheless stated: “However,
dans les affaires de droit public, le critere objectif
I am also of the view that in public law cases, the
comporte, ou devrait comporter, un troisieme volet,
objective test has, or should have, a third component
en 1’ occurrence la question de savoir si l’interet du
which is whether the public interest in disclosure
exceeds the risk of harm to a party arising from dis 1 public a l’egard de la divulgation l’emporte sur le
prejudice que la divulgation risque de causer a une
closure” (para. 23).
personne » (par. 23).
A very significant factor, in his view, was the fact
that mandatory production of documents was not in
issue here. The fact that the application involved a
voluntary tendering of documents to advance the

II estime tres important le fait qu’il ne s’agit pas
en l’espece de production obligatoire de documents.
Le fait que la demande vise le depot volontaire de
documents en vue d’etayer la these de l’appelante,
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appellant’s own cause as opposed to mandatory pro
duction weighed against granting the confidentiality
order.

par opposition a une production obligatoire, joue
contre l’ordonnance de confidentialite.

In weighing the public interest in disclosure
against the risk of harm to AECL arising from dis
closure, Pelletier J. noted that the documents the
appellant wished to put before the court were pre
pared by others for other purposes, and recognized
that the appellant was bound to protect the confi
dentiality of the information. At this stage, he again
considered the issue of materiality. If the documents
were shown to be very material to a critical issue,
“the requirements of justice militate in favour of a
confidentiality order. If the documents are margin
ally relevant, then the voluntary nature of the pro
duction argues against a confidentiality order” (para.
29). He then decided that the documents were mate
rial to a question of the appropriate remedy, a sig
nificant issue in the event that the appellant failed on
the main issue.

En soupesant l’interet du public dans la divul
gation et le prejudice que la divulgation risque de
causer it EACL, le juge Pelletier note que les docu
ments que l’appelante veut soumettre a la cour ont
ete rediges par d’autres personnes a d’autres fins, et
il reconnalt que l’appelante est tenue de proteger la
confidentialite des renseignements. A cette etape, il
examine de nouveau la question de la pertinence.
Si on reussit a demontrer que les documents sont
tres importants sur une question cruciale, « les exi
gences de la justice militent en faveur du prononce
d’une ordonnance de confidentialite. Si les docu
ments ne sont pertinents que d’une faqon accessoire, le caractere facultatif de la production milite
contre le prononce de 1’ordonnance de confidenti
alite » (par. 29). Il conclut alors que les documents
sont importants pour resoudre la question de la
reparation a accorder, elle-meme un, point impor
tant si l’appelante echoue sur la question principale.

Pelletier J. also considered the context of the case
and held that since the issue of Canada’s role as a
vendor of nuclear technology was one of signifi
cant public interest, the burden of justifying a con
fidentiality order was very onerous. He found that
AECL could expunge the sensitive material from
the documents, or put the evidence before the court
in some other form, and thus maintain its full right
of defence while preserving the open access to court
proceedings.

Le juge Pelletier considere aussi le contexte de
1’ affaire et conclut que, puisque la question du role
du Canada comme vendeur de technologies nucleaires est une importante question d’interet public, la
charge de justifier une ordonnance de confidentia
lite est tres onereuse. Il conclut qu’EACL pourrait
retrancher les elements delicate des documents ou
soumettre a la cour la meme preuve sous une autre
forme, et maintenir ainsi son droit a une defense
complete tout en preservant la publicite des debats
judiciaires.

Pelletier J. observed that his order was being
made without having perused the Confidential
Documents because they had not been put before
him. Although he noted the fine of cases which
holds that a judge ought not to deal with the issue of
a confidentiality order without reviewing the docu
ments themselves, in his view, given their volumi
nous nature and technical content as well as his lack
of information as to what information was already in
the public domain, he found that an examination of
these documents would not have been useful.

Le juge Pelletier signale qu’il prononce l’or
donnance sans avoir examine les documents confidentiels puisqu’ils n’ont pas et6 portds a sa connaissance. Bien qu’il mentionne la jurisprudence
indiquant qu’un juge ne devrait pas se prononcer sur
une demande d’ordonnance de confidentialite sans
avoir examine les documents eux-memes, il estime
qu’il n’aurait pas ete utile d’examiner les docu
ments, vu leur volume et leur caractere technique, et
sans savoir quelle part d’information etait deja dans
le domaine public.
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Pelletier J. ordered that the appellant could file
the documents in current form, or in an edited ver
sion if it chose to do so. He also granted leave to file
material dealing with the Chinese regulatory pro
cess in general and as applied to this project, pro
vided it did so within 60 days.

Dans son ordonnance, le juge Pelletier autorise
l’appelante a deposer les documents sous leur forme
actuelle ou sous une version revisee, a son gre. II
autorise aussi l’appelante a deposer des documents
concemant le processus reglementaire chinois en
general et son application au projet, a condition
qu’elle le fasse sous 60 jours.

B. Federal Court ofAppeal, [2000] 4 F.C. 426

B.

(1) Evans J.A. (Sharlow J.A. concurring)

Cour d’appel federate, [2000] 4 C.F. 426
(1) Le juge Evans (avec l’appui du juge
Sharlow)

At the Federal Court of Appeal, AECL appealed
the ruling under Rule 151 of the Federal Court
Rules, 1998, and Sierra Club cross-appealed the
ruling under Rule 312.

EACL fait appel en Cour d’appel federale, en
vertu de la regie 151 des Regies de la Cour federale
(1998), et Sierra Club forme un appel incident en
vertu de la regie 312.

With respect to Rule 312, Evans J.A. held that the
documents were clearly relevant to a defence under
s. 54(2)(£>) which the appellant proposed to raise if
s. 5(l)(f?) of the CEAA was held to apply, and were
also potentially relevant to the exercise of the court’s
discretion to refuse a remedy even if the Ministers
were in breach of the CEAA. Evans J.A. agreed with
Pelletier J. that the benefit to the appellant and the
court of being granted leave to file the documents
outweighed any prejudice to the respondent owing
to delay and thus concluded that the motions judge
was correct in granting leave under Rule 312.

Sur la regie 312, le juge Evans conclut que les
documents en cause sont clairement pertinents dans
une defense que l’appelante a l’intention d’invoquer
en vertu du par. 54(2) si la cour conclut que l’al.
5(l)h) de la LCEE doit s’appliquer, et pourraient
l’etre aussi pour l’exercice du pouvoir discretionnaire de la cour de refuser d’accorder une repara
tion dans le cas ou les ministres auraient enfreint la
LCEE. Comme le juge Pelletier, le juge Evans est
d’avis que l’avantage pour l’appelante et pour la
cour d’une autorisation de ddposer les documents
l’emporte sur tout prejudice que le retard pourrait
causer a l’intime, et conclut par consequent que le
juge des requetes a eu raison d’accorder l’autorisation en vertu de la regie 312.

On the issue of the confidentiality order, Evans
J.A. considered Rule 151, and all the factors that
the motions judge had weighed, including the com
mercial sensitivity of the documents, the fact that
the appellant had received them in confidence from
the Chinese authorities, and the appellant’s argu
ment that without the documents it could not mount
a full answer and defence to the application. These
factors had to be weighed against the principle of
open access to court documents. Evans J.A. agreed
with Pelletier J. that the weight to be attached to
the public interest in open proceedings varied with
context and held that, where a case raises issues of
public significance, the principle of openness of
judicial process carries greater weight as a factor in

Sur 1’ordonnance de confidentialite, le juge
Evans examine la regie 151 et tous les facteurs que
le juge des requetes a apprdcies, y compris le secret
commercial attache aux documents, le fait que l’appelante les a requs a titre confidentiel des autorites
chinoises, et 1’argument de l’appelante selon lequel,
sans les documents, elle ne pourrait assurer effectivement sa defense. Ces facteurs doivent etre ponderes avec le principe de la publicite des documents
soumis aux tribunaux. Le juge Evans convient avec
le juge Pelletier que le poids a accorder a l’interet du
public a la publicite des debats varie selon le contexte, et il conclut que lorsqu’une affaire souleve
des questions de grande importance pour le public,
le principe de la publicite des ddbats a plus de poids
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the balancing process. Evans J.A. noted the public
interest in the subject matter of the litigation, as well
as the considerable media attention it had attracted.

comme facteur a prendre en compte dans le proces
sus de ponderation. Le juge Evans note l’interet du
public a I’dgard de la question en litige ainsi que la
couverture mediatique considerable qu’elle a susdtee.

In support of his conclusion that the weight
assigned to the principle of openness may vary with
context, Evans J.A. relied upon the decisions in AB
Hassle v. Canada (Minister of National Health and
Welfare), [2000] 3 F.C. 360 (C.A.), where the court
took into consideration the relatively small public
interest at stake, and Ethyl Canada Inc. v. Canada
(Attorney General) (1998), 17 C.P.C. (4th) 278
(Ont. Ct. (Gen. Div.)), at p. 283, where the court
ordered disclosure after determining that the case
was a significant constitutional case where it was
important for the public to understand the issues at
stake. Evans J.A. observed that openness and public
participation in the assessment process are funda
mental to the CEAA, and concluded that the motions
judge could not be said to have given the principle of
openness undue weight even though confidentiality
was claimed for a relatively small number of highly
technical documents.

A l’appui de sa conclusion que le poids accorde
24
au principe de la publicite des debats peut varier
selon le contexte, le juge Evans invoque les deci
sions AB Hassle c. Canada (Ministre de la Sante
nationale et du Bien-etre social), [2000] 3 C.F. 360
(C.A.), ou la cour a tenu compte du peu d’interet du
public, et Ethyl Canada Inc. c. Canada (Attorney
General) (1998), 17 C.P.C. (4th) 278 (C. Ont. (Div.
gen.)), p. 283, ou la cour a ordonne la divulgation
apres avoir determine qu’il s’agissait d’une affaire
constitutionnelle importante et qu’il importait que
le public comprenne ce qui etait en cause. Le juge
Evans fait remarquer que la transparence du proces
sus d’evaluation et la participation du public ont une
importance fondamentale pour la LCEE, et il conclut qu’on ne peut pretendre que le juge des requetes
a accorde trop de poids au principe de la publicite
des debats, meme si la confidentialite n’est deman- ■— dee que pour un nombre relativement restreint de
documents hautement techniques.

Evans J.A. held that the motions judge had
placed undue emphasis on the fact that the introduc
tion of the documents was voluntary; however, it did
not follow that his decision on the confidentiality
order must therefore be set aside. Evans J.A. was
of the view that this error did not affect the ultimate
conclusion for three reasons. First, like the motions
judge, he attached great weight to the principle of
openness. Secondly, he held that the inclusion in the
affidavits of a summary of the reports could go a
long way to compensate for the absence of the origi
nals, should the appellant choose not to put them in
without a confidentiality order. Finally, if AECL
submitted the documents in an expunged fashion,
the claim for confidentiality would rest upon a rela
tively unimportant factor, i.e., the appellant’s claim
that it would suffer a loss of business if it breached
its undertaking with the Chinese authorities.

Le juge Evans conclut que le juge des requetes
a donne trop de poids au fait que la production des
documents etait volontaire mais qu’il ne s’ensuit pas
que sa decision au sujet de la confidentiality doive
etre ecartee. Le juge Evans est d’avis que l’erreur
n’entache pas sa conclusion finale, pour trois motifs.
Premierement, comme le juge des requetes, il atta
che une grande importance a la publicite du debat
judiciaire. Deuxiemement, il conclut que l’inclusion
dans les affidavits d’un resume des rapports peut,
dans une large mesure, compenser 1’absence des
rapports, si l’appelante decide de ne pas les ddposer
sans ordonnance de confidentialite. Enfin, si EACL
deposait une version modifiee des documents, la
demande de confidentialite reposerait sur un facteur
relativement peu important, savoir 1’argument que
l’appelante perdrait des occasions d’affaires si elle
violait son engagement envers les autorites chinoises.

Evans J.A. rejected the argument that the motions
judge had erred in deciding the motion without

Le juge Evans rejette 1’argument selon lequel le
juge des requetes a commis une erreur en statuant
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sans avoir examine les documents reels, affirmant
que cela n’etait pas necessaire puisqu’il y avait des
precis et que la documentation etait hautement tech
nique et partiellement traduite. L’appel et l’appel
incident sont done rejetes.

(2) Le juge Robertson (dissident)

Robertson J.A. disagreed with the majority for
three reasons. First, in his view, the level of public
interest in the case, the degree of media coverage,
and the identities of the parties should not be taken
into consideration in assessing an application for a
confidentiality order. Instead, he held that it was the
nature of the evidence for which the order is sought
that must be examined.

Le juge Robertson se dissocie de la majorite pour
trois raisons. En premier lieu, il estime que le degre
d’interet du public dans une affaire, l’importance de
la couverture mediatique et l’identite des parties ne
devraient pas etre pris en consideration pour statuer
sur une demande d’ordonnance de confidentialite.
Selon lui, il faut plutot examiner la nature de la
preuve que protegerait l’ordonnance de confidenti
alite.

In addition, he found that without a confiden
tiality order, the appellant had to choose between
two unacceptable options: either suffering irrepa
rable financial harm if the confidential information
was introduced into evidence, or being denied the
right to a fair trial because it could not mount a full
defence if the evidence was not introduced.

Il estime aussi qu’a defaut d’ordonnance de
confidentialite, l’appelante doit choisir entre deux
options inacceptables : subir un prejudice financier
irrdparable si les renseignements confidentiels sont
produits en preuve, ou etre privee de son droit a un
proces equitable parce qu’elle ne peut se defendre
pleinement si la preuve n’est pas produite.

Finally, he stated that the analytical framework
employed by the majority in reaching its decision
was fundamentally flawed as it was based largely
on the subjective views of the motions judge. He
rejected the contextual approach to the question
of whether a confidentiality order should issue,
emphasizing the need for an objective framework to
combat the perception that justice is a relative con
cept, and to promote consistency and certainty in the
law.

Finalement, il dit que le cadre analytique utilise
par les juges majoritaires pour arriver a leur deci
sion est fondamentalement defectueux en ce qu’il
est fonde en grande partie sur le point de vue subjec
ts du juge des requetes. 11 rejette l’approche contextuelle sur la question de l’ordonnance de confiden
tialite, soulignant la necessite d’un cadre d’analyse
objectif pour combattre la perception que la justice
est un concept relatif et pour promouvoir la cohe
rence et la certitude en droit.

To establish this more objective framework for
regulating the issuance of confidentiality orders per
taining to commercial and scientific information, he
turned to the legal rationale underlying the commit
ment to the principle of open justice, referring to
Edmonton Journal v. Alberta (Attorney General),
[1989] 2 S.C.R. 1326. There, the Supreme Court of
Canada held that open proceedings foster the search
for the truth, and reflect the importance of public
scrutiny of the courts.

Pour etablir ce cadre plus objectif appeie a
regir la ddlivrance d’ordonnances de confidentia
lite en matiere de renseignements commerciaux et
scientifiques, il examine le fondement juridique du
principe de la publicite du processus judiciaire, en
citant F arret de notre Cour, Edmonton Journal c.
Alberta (Procureur general), [1989] 2R.C.S. 1326,
qui conclut que la publicite des debats favorise la
recherche de la verite et temoigne de l’importanee
de soumettre le travail des tribunaux a l’examen
public.
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Robertson J.A. stated that although the principle
of open justice is a reflection of the basic demo
cratic value of accountability in the exercise of
judicial power, in his view, the principle that justice
itself must be secured is paramount. He concluded
that justice as an overarching principle means that
exceptions occasionally must be made to rules or
principles.

Selon le juge Robertson, meme si le principe de
la publicite du processus judiciaire reflete la valeur
fondamentale que constitue dans une democratic
l’imputabilite dans l’exercice du pouvoir judiciaire,
le principe selon lequel il faut que justice soit faite
doit, a son avis, l’emporter. II conclut que la justice
vue comme principe universel signifie que les regies
ou les principes doivent parfois souffrir des excep
tions.

He observed that, in the area of commercial law,
when the information sought to be protected con
cerns “trade secrets”, this information will not be
disclosed during a trial if to do so would destroy
the owner’s proprietary rights and expose him or
her to irreparable harm in the form of financial loss.
Although the case before him did not involve a trade
secret, he nevertheless held that the same treatment
could be extended to commercial or scientific infor
mation which was acquired on a confidential basis
and attached the following criteria as conditions
precedent to the issuance of a confidentiality order
(at para. 13):

II fait observer qu’en droit commercial, lorsque
les renseignements qu’on cherche a proteger ont
trait a des « secrets industriels », ils ne sont pas
divulgues au proces lorsque cela aurait pour effet
d’annihiler les droits du proprietaire et l’exposerait a un prejudice financier irreparable. II conclut
que, meme si l’espece ne porte pas sur des secrets
industriels, on peut traiter de la meme faqon des ren
seignements commerciaux et scientifiques acquis
sur une base confidentielle, et il etablit les criteres
suivants comme conditions a la delivrance d’une
ordonnance de confidentialite (au par. 13) :

(1) the information is of a confidential nature as opposed
to facts which one would like to keep confidential; (2)
the information for which confidentiality is sought is
not already in the public domain; (3) on a balance of
probabilities the party seeking the confidentiality order
would suffer irreparable harm if the information were
made public; (4) the information is relevant to the legal
issues raised in the case; (5) correlatively, the information
is “necessary” to the resolution of those issues; (6) the
granting of a confidentiality order does not unduly
prejudice the opposing party; and (7) the public interest
in open court proceedings does not override the private
interests of the party seeking the confidentiality order.
The onus in establishing that criteria one to six are met
is on the party seeking the confidentiality order. Under
the seventh criterion, it is for the opposing party to show
that a prima facie right to a protective order has been
overtaken by the need to preserve the openness of the
court proceedings. In addressing these criteria one must
bear in mind two of the threads woven into the fabric of
the principle of open justice: the search for truth and the
preservation of the mle of law. As stated at the outset, I do
not believe that the perceived degree of public importance
of a case is a relevant consideration.

1) les renseignements sont de nature confidentielle et non
seulement des faits qu’une personne desire ne pas divulguer; 2) les renseignements qu’on veut proteger ne sont
pas du domaine public; 3) selon la preponderance des
probabilites, la partie qui veut obtenir une ordonnance
de confidentialite subirait un prejudice irreparable si les
renseignements etaient rendus publics; 4) les renseigne
ments sont pertinents dans le cadre de la resolution des
questions juridiques soulevees dans le litige; 5) en meme
temps, les renseignements sont« n&essaires » a la reso
lution de ces questions; 6) l’octroi d’une ordonnance de
confidentialite ne cause pas un prejudice grave a la partie
adverse; 7) l’interet du public a la publicite des debats
judiciaires ne prime pas les interets privds de la partie
qui sollicite l’ordonnance de confidentialite. Le fardeau
de demontrer que les criteres un a six sont respectes
incombe a la partie qui cherche a obtenir l’ordonnance
de confidentialite. Pour le septieme critere, c’est la partie
adverse qui doit demontrer que le droit prima facie a
une ordonnance de non-divulgation doit ceder le pas au
besoin de maintenir la publicite des debats judiciaires. En
utilisant ces criteres, il y a lieu de tenir compte de deux
des fils conducteurs qui sous-tendent le principe de la
publicite des debats judiciaires : la recherche de la verite
et la sauvegarde de la primaute du droit. Comme je l’ai
dit au tout debut, je ne crois pas que le degre d’importance qu’on croit que le public accorde a une affaire soit
une consideration pertinente.
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In applying these criteria to the circumstances
of the case, Robertson J.A. concluded that the
confidentiality order should be granted. In his view,
the public interest in open court proceedings did not
override the interests of AECL in maintaining the
confidentiality of these highly technical documents.

Appliquant ces criteres aux circonstances de
l’espece, le juge Robertson conclut qu’il y a lieu de
rendre 1’ordonnance de confidentialite. Selon lui,
l’interet du public dans la publicite des debats judiciaires ne prime pas l’interet de EACL a preserver le
caractere confidentiel de ces documents hautement
techniques.

Robertson J.A. also considered the public inter
est in the need to ensure that site plans for nuclear
installations were not, for example, posted on a Web
site. He concluded that a confidentiality order would
not undermine the two primary objectives underly
ing the principle of open justice: truth and the rule of
law. As such, he would have allowed the appeal and
dismissed the cross-appeal.

Le juge Robertson traite aussi de l’interet du
public a ce qu’il soit garanti que les plans de site
d’installations nucleates ne seront pas, par exemple, affiches sur un site Web. II conclut qu’une
ordonnance de confidentialite n’aurait aucun impact
negatif sur les deux objectifs primordiaux du prin
cipe de la publicite des debats judiciaires, savoir la
verite et la primaute du droit. II aurait par conse
quent accueilli l’appel et rejete l’appel incident.

V.

V.

Issues

A. What is the proper analytical approach to be
applied to the exercise of judicial discretion
where a litigant seeks a confidentiality order
under Rule 151 of the Federal Court Rules,

Questions en litige

A. Quelle methode d’analyse faut-il appliquer a
l’exercice du pouvoir judiciaire discretionnaire
lorsqu’une partie demande une ordonnance
de confidentialite en vertu de la regie 151 des

Regies de la Cour federate (1998)1

19981
B. Should the confidentiality order be granted in
this case?

B. Y a-t-il lieu d’accorder 1’ordonnance de confi
dentialite en l’espece?

VI. Analysis

VI. Analyse

A. The Analytical Approach to the Granting of a

A. Methode d’analyse applicable aux ordonnan-

ces de confidentialite

Confidentiality Order
(1) The

General

Framework:

Herein

the

Dagenais Principles

(1) Le cadre general : les principes de 1’arret

Dagenais

The link between openness in judicial proceed
ings and freedom of expression has been firmly
established by this Court. In Canadian Broadcasting
Corp. v. New Brunswick (Attorney General), [1996]
3 S.C.R. 480, at para. 23, La Forest J. expressed the
relationship as follows:

Le lien entre la publicite des procedures judiciai
res et la liberte d’expression est solidement etabli
dans Societe Radio-Canada c. Nouveau-Brunswick
(Procureur general), [1996] 3 R.C.S. 480. Le juge
La Forest 1’exprime en ces termes au par. 23 :

The principle of open courts is inextricably tied to the
rights guaranteed by s. 2(b). Openness permits public
access to information about the courts, which in turn
permits the public to discuss and put forward opinions
and criticisms of court practices and proceedings. While
the freedom to express ideas and opinions about the
operation of the courts is clearly within the ambit of the

Le principe de la publicite des debats en justice est
inextricablement lie aux droits garantis a l’al. 2b). Grace
a ce principe, le public a acces a l’information concernant les tribunaux, ce qui lui permet ensuite de discuter
des pratiques des tribunaux et des procedures qui s’y
deroulent, et d’emettre des opinions et des critiques a cet
egard. La liberte d’ exprimer des idees et des opinions sur
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freedom guaranteed by s. 2(b), so too is the right of mem
bers of the public to obtain information about the courts
in the first place.

le fonctionnement des tribunaux releve clairement de la
liberte garantie a l’al. 2b), mais en releve egalement le
droit du public d’obtenir au prealable de l’information
sur les tribunaux.

Under the order sought, public access and public
scrutiny of the Confidential Documents would be
restricted; this would clearly infringe the public’s
freedom of expression guarantee.

L’ordonnance sollicitee aurait pour effet de limiter
l’acces du public aux documents confidentiels et leur
examen public; cela porterait clairement atteinte a la
garantie de la liberte d’expression du public.

A discussion of the general approach to be taken
in the exercise of judicial discretion to grant a con
fidentiality order should begin with the principles
set out by this Court in Dagenais v. Canadian
Broadcasting Corp., [1994] 3 S.C.R. 835. Although
that case dealt with the common law jurisdiction of
the court to order a publication ban in the criminal
law context, there are strong similarities between
publication bans and confidentiality orders in the
context of judicial proceedings. In both cases a
restriction on freedom of expression is sought in
order to preserve or promote an interest engaged by
those proceedings. As such, the fundamental ques
tion for a court to consider in an application for a
publication ban or a confidentiality order is whether,
in the circumstances, the right to freedom of expres
sion should be compromised.

L’examen de la methode generale a suivre dans
l’exercice du pouvoir discretionnaire d’accorder
une ordonnance de confidentialite devrait commencer par les principes etablis par la Cour dans
Dagenais c. Societe Radio-Canada, [1994] 3 R.C.S.
835. Cette affaire portait sur le pouvoir discretion
naire judiciaire, issu de la common law, de rendre
des ordonnances de non-publication dans le cadre
de procedures criminelles, mais il y a de fortes ressemblances entre les interdictions de publication et
les ordonnances de confidentialite dans le contexte
des procedures judiciaires. Dans les deux cas, on
cherche a restreindre la liberte d’expression afin de
preserver ou de promouvoir un interet en jeu dans
les procedures. En ce sens, la question fondamentale que doit resoudre le tribunal auquel on demande
une interdiction de publication ou une ordonnance
de confidentialite est de savoir si, dans les circonstances, il y a lieu de restreindre le droit a la liberte
d’expression.

Although in each case freedom of expression
will be engaged in a different context, the Dagenais
framework utilizes overarching Canadian Charter
of Rights and Freedoms principles in order to bal
ance freedom of expression with other rights and
interests, and thus can be adapted and applied to
various circumstances. As a result, the analytical
approach to the exercise of discretion under Rule
151 should echo the underlying principles laid out
in Dagenais, although it must be tailored to the spe
cific rights and interests engaged in this case.

Meme si, dans chaque cas, la liberte d’expression entre en jeu dans un contexte different, le
cadre etabli dans Dagenais fait appel aux principes
determinants de la Charte canadienne des droits et
libertes afin de ponderer la liberte d’expression avec
d’autres droits et intdrets, et peut done etre adaptd
et appliqud a diverses circonstances. L’analyse de
l’exercice du pouvoir discretionnaire sous le regime
de la regie 151 devrait par consequent refieter les
principes sous-jacents etablis par Dagenais, meme
s’il faut pour cela l’ajuster aux droits et intdrets
precis qui sont en jeu en l’espece.

Dagenais dealt with an application by four

L’affaire Dagenais porte sur une requete par
laquelle quatre accuses demandaient a la cour de
rendre, en vertu de sa competence de common law,
une ordonnance interdisant la diffusion d’une emis
sion de tdldvision ddcrivant des abus physiques et

accused persons under the court’s common law
jurisdiction requesting an order prohibiting the
broadcast of a television programme dealing with
the physical and sexual abuse of young hoys at
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religious institutions. The applicants argued that
because the factual circumstances of the programme
were very similar to the facts at issue in their trials,
the ban was necessary to preserve the accuseds’
right to a fair trial.

sexuels infliges a de jeunes gargons dans des etablissements religieux. Les requerants soutenaient
que l’interdiction etait necessaire pour preserver
leur droit a un proces equitable, parce que les faits
racontes dans remission ressemblaient beaucoup
aux faits en cause dans leurs proces.

Lanier C J. found that the common law discretion
to order a publication ban must be exercised within
the boundaries set by the principles of the Charter.
Since publication bans necessarily curtail the free
dom of expression of third parties, he adapted the
prc-Charter common law rule such that it balanced
the right to freedom of expression with the right to
a fair trial of the accused in a way which reflected
the substance of the test from R. v. Oakes, [1986] 1
S.C.R. 103. At p. 878 of Dagenais, Lamer CJ. set
out his reformulated test:

Le juge en chef Lamer conclut que le pouvoir discretionnaire de common law d’ordonner l’interdiction de publication doit etre exerce dans les limites
prescrites par les principes de la Charte. Puisque les
ordonnances de non-publication restreignent necessairement la liberte d’expression de tiers, il adapte
la regie de common law qui s’appliquait avant F en
tree en vigueur de la Charte de fagon a etablir un
juste equilibre entre le droit a la liberte d’expression
et le droit de 1’accuse a un proces equitable, d’une
fagon qui reflete F essence du critere enonce dans
R. c. Oakes, [1986] 1 R.C.S. 103. A la page 878 de
Dagenais, le juge en chef Lamer enonce le critere
reformule :

A publication ban should only be ordered when:

Une ordonnance de non-publication ne doit etre
rendue que si :

(a) Such a ban is necessary in order to prevent a real and
substantial risk to the fairness of the trial, because reasonably available alternative measures will not prevent the
risk; and

a) elle est necessaire pour ecarter le risque reel et important que le proces soit inequitable, vu 1’absence d’autres
mesures raisonnables pouvant ecarter ce risque;

(b) The salutary effects of the publication ban outweigh
the deleterious effects to the free expression of those
affected by the ban. [Emphasis in original.]

b) ses effets benefiques sont plus importants que ses effets
prejudiciables sur la libre expression de ceux qui sont
touches par l’ordonnance. [Souligne dans l’original.]

In New Brunswick, supra, this Court modified the
Dagenais test in the context of the related issue of

Dans Nouveau-Brunswick, precite, la Cour modifie le critere de F arret Dagenais dans le contexte
de la question voisine de l’exercice du pouvoir diserdtionnaire d’ordonner l’exclusion du public d’un
proces en vertu du par. 486(1) du Code criminel,
L.R.C. 1985, ch. C-46. II s’agissait d’un appel d’une
decision du juge du proces d’ordonner l’exclusion
du public de la partie des procedures de determi
nation de la peine pour agression sexuelle et con
tacts sexuels portant sur les actes precis commis par
F accuse, au motif que cela eviterait un « prejudice
indu » aux victimes et a F accuse.

how the discretionary power under s. 486(1) of the
Criminal Code, R.S.C. 1985, c. C-46, to exclude the
public from a trial should be exercised. That case
dealt with an appeal from the trial judge’s order
excluding the public from the portion of a sentenc
ing proceeding for sexual assault and sexual inter
ference dealing with the specific acts committed by
the accused on the basis that it would avoid “undue
hardship” to both the victims and the accused.

La Forest J. found that s. 486(1) was a restriction
on the s. 2(b) right to freedom of expression in that
it provided a “discretionary bar on public and media
access to the courts”: New Brunswick, at para. 33;

Le juge La Forest conclut que le par. 486(1)
limite la liberte d’expression garantie a l’al. 2b)
en creant un « pouvoir discretionnaire permettant
d’interdire au public et aux medias l’acces aux
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however he found this infringement to be justified
under s. 1 provided that the discretion was exercised
in accordance with the Charter. Thus, the approach
taken by La Forest J. at para. 69 to the exercise of
discretion under s. 486(1) of the Criminal Code,
closely mirrors the Dagenais common law test:

tribunaux » (Nouveau-Brunswick, par. 33). II considere toutefois que l’atteinte peut etre justifiee en
vertu de T article premier pourvu que le pouvoir discretionnaire soit exerce conformement a la Charte.
Done T analyse de l’exercice du pouvoir discretionnaire en vertu du par. 486(1) du Code criminel,
decrite par le juge La Forest au par. 69, Concorde
etroitement avec le critere de common law etabli par
Dagenais :

(a) the judge must consider the available options and con
sider whether there are any other reasonable and effective
alternatives available;

a) le juge doit envisager les solutions disponibles et se
demander s’il existe d’autres mesures de rechange raisonnables et efficaces;

(b) the judge must consider whether the order is limited as
much as possible; and

b) il doit se demander si l’ordonnance a une portee aussi
limitee que possible; et

(c) the judge must weigh the importance of the objectives
of the particular order and its probable effects against the
importance of openness and the particular expression that
will be limited in order to ensure that the positive and
negative effects of the order are proportionate.

c) il doit comparer l’importance des objectifs de l’ordonnance et de ses effets probables avec l’importance de
la publicite des procedures et l’activite d’expression qui
sera restreinte, afin de veiller a ce que les effets positifs et
negatifs de l’ordonnance soient proportionnels.

In applying this test to the facts of the case,
La Forest J. found that the evidence of the poten
tial undue hardship consisted mainly in the Crown’s
submission that the evidence was of a “delicate
nature” and that this was insufficient to override the
infringement on freedom of expression.

Appliquant cette analyse aux faits de l’espece, le
juge La Forest conclut que la preuve du risque de
prejudice indu consiste principalement en la pre
tention de l’avocat du ministere public quant a la
« nature delicate » des faits relatifs aux infractions
et que cela ne suffit pas pour justifier l’atteinte a la
liberie d’expression.

This Court has recently revisited the granting of a
publication ban under the court’s common law juris
diction in R. v. Mentuck, [2001] 3 S.C.R. 442, 2001
SCC 76, and its companion case R. v. O.N.E., [2001]
3 S.C.R. 478, 2001 SCC 77. In Mentuck, the Crown
moved for a publication ban to protect the identity
of undercover police officers and operational meth
ods employed by the officers in their investigation
of the accused. The accused opposed the motion
as an infringement of his right to a fair and public
hearing under s. 11(d) of the Charter. The order was
also opposed by two intervening newspapers as an
infringement of their right to freedom of expres
sion.

La Cour a recemment reexamine la question des
interdictions de publication prononcees par un tri
bunal en vertu de sa competence de common law
dans R. c. Mentuck, [2001] 3 R.C.S. 442, 2001
CSC 76, et T arret connexe R. c. O.N.E., [2001] 3
R.C.S. 478, 2001 CSC 77. Dans Mentuck, le minis
tere public demandait l’interdiction de publication
en vue de proteger l’identite de policiers banalises
et leurs methodes d’enquete. L’accuse s’opposait a
la demande en soutenant que T interdiction porterait
atteinte a son droit a un proces public et equitable
protege par l’al. lid) de la Charte. Deux joumaux
intervenants s’opposaient aussi a la requete, en faisant valoir qu’elle porterait atteinte a leur droit a la
liberty d’expression.

The Court noted that, while Dagenais dealt with
the balancing of freedom of expression on the one
hand, and the right to a fair trial of the accused on
the other, in the case before it, both the right of the

La Cour fait remarquer que Dagenais traite de la
ponderation de la libertd d’expression, d’une part, et
du droit de T accuse a un proces equitable, d’autre
part, tandis que dans 1’affaire dont elle est saisie, le
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accused to a fair and public hearing, and freedom of
expression weighed in favour of denying the publi
cation ban. These rights were balanced against inter
ests relating to the proper administration of justice,
in particular, protecting the safety of police officers
and preserving the efficacy of undercover police
operations.

droit de T accuse a un proces public et equitable tout
autant que la liberte d’expression militent en faveur
du rejet de la requete en interdiction de publication.
Ces droits ont ete soupeses avec l’interet de la bonne
administration de la justice, en particulier la protec
tion de la securite des policiers et le maintien de l’efficacite des operations policieres secretes.

In spite of this distinction, the Court noted that
underlying the approach taken in both Dagenais
and New Brunswick was the goal of ensuring that
the judicial discretion to order publication bans is
subject to no lower a standard of compliance with
the Charter than legislative enactment. This goal is
furthered by incorporating the essence of s. 1 of the
Charter and the Oakes test into the publication ban
test. Since this same goal applied in the case before
it, the Court adopted a similar approach to that
taken in Dagenais, but broadened the Dagenais test
(which dealt specifically with the right of an accused
to a fair trial) such that it could guide the exercise
of judicial discretion where a publication ban is
requested in order to preserve any important aspect
of the proper administration of justice. At para. 32,
the Court reformulated the test as follows:

Malgre cette distinction, la Cour note
que la methode retenue dans Dagenais et
Nouveau-Brunswick a pour objectif de garantir que
le pouvoir discretionnaire des tribunaux d’ordonner des interdictions de publication n’est pas assujetti a une norme de conformite a la Charte moins
exigeante que la norme applicable aux dispositions
legislatives. Elle vise cet objectif en incorporant
F essence de T article premier de la Charte et le cri
tere Oakes dans 1’analyse applicable aux interdic
tions de publication. Comme le meme objectif s’applique a T affaire dont elle est saisie, la Cour adopte
une methode semblable a celle de Dagenais, mais
en elargissant le critere enonce dans cet arret (qui
portait specifiquement sur le droit de 1’accuse a un
proces equitable) de maniere a foumir un guide a
l’exercice du pouvoir discretionnaire des tribunaux
dans les requetes en interdiction de publication, afin
de proteger tout aspect important de la bonne admi
nistration de la justice. La Cour reformule le critere
en ces tennes (au par. 32) :

A publication ban should only be ordered when:

Une ordonnance de non-publication ne doit etre rendue
que si :

(a) such an order is necessary in order to prevent a seri
ous risk to the proper administration of justice because
reasonably alternative measures will not prevent the risk;
and

a) elle est necessaire pour ecarter le risque serieux
pour la bonne administration de la justice, vu 1’absence
d’autres mesures raisonnables pouvant ecarter ce risque;

(b) the salutary effects of the publication ban outweigh
the deleterious effects on the rights and interests of the
parties and the public, including the effects on the right
to free expression, the right of the accused to a fair and
public trial, and the efficacy of the administration of jus
tice.

b) ses effets benefiques sont plus importants que ses
effets prejudiciables sur les droits et les interets des
parties et du public, notamment ses effets sur le droit a
la fibre expression, sur le droit de 1’accuse a un proces
public et equitable, et sur l’efficacite de 1’administration
de la justice.

The Court emphasized that under the first branch
of the test, three important elements were subsumed
under the “necessity” branch. First, the risk in ques
tion must be a serious risk well grounded in the evi
dence. Second, the phrase “proper administration of
justice” must be carefully interpreted so as not to

La Cour souligne que dans le premier volet de

V analyse, trois elements importants sont subsumes
sous la notion de « necessite ». En premier lieu, le
risque en question doit etre serieux et bien etaye par
la preuve. En deuxieme lieu, 1’expression « bonne
administration de la justice » doit etre interprdtee
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allow the concealment of an excessive amount of
information. Third, the test requires the judge order
ing the ban to consider not only whether reasonable
alternatives are available, but also to restrict the ban
as far as possible without sacrificing the prevention
of the risk.

judicieusement de fagon a ne pas empecher la divul
gation d’un nombre excessif de renseignements. En
troisieme lieu, le critere exige non seulement que
le juge qui prononce l’ordonnance determine s’il
existe des mesures de rechange raisonnables, mais
aussi qu’il limite l’ordonnance autant que possible
sans pour autant sacrifier la prevention du risque.

At para. 31, the Court also made the important
observation that the proper administration of justice
will not necessarily involve Charter rights, and that
the ability to invoke the Charter is not a necessary
condition for a publication ban to be granted:

Au paragraphe 31, la Cour fait aussi l’importante
observation que la bonne administration de la jus
tice n’implique pas necessairement des droits prote
ges par la Charte, et que la possibility d’invoquer la
Charte n’est pas une condition necessaire a l’obtention d’une interdiction de publication :

The [common law publication ban] rule can accom
modate orders that must occasionally be made in the
interests of the administration of justice, which encom
pass more than fair trial rights. As the test is intended
to “reflec[t] the substance of the Oakes test”, we cannot
require that Charter rights be the only legitimate objec
tive of such orders any more than we require that govern
ment action or legislation in violation of the Charter be
justified exclusively by the pursuit of another Charter
right. [Emphasis added.]

Elle [la regie de common law] peut s’appliquer aux
ordonnances qui doivent parfois etre rendues dans l’interet de 1’administration de la justice, qui englobe davantage que le droit a un proces equitable. Comme on veut
que le critere « reflete [. . .] l’essence du critere enonce
dans 1’arret Oakes », nous ne pouvons pas exiger que ces
ordonnances aient pour seul objectif legitime les droits
garantis par la Charte, pas plus que nous exigeons que
les actes gouvemementaux et les dispositions legislatives
-contrevenant a la Charte soient justifies exclusivement
par la recherche d’un autre droit garanti par la Charte.
[Je souligne.]

The Court also anticipated that, in appropriate cir
cumstances, the Dagenais framework could be
expanded even further in order to address requests
for publication bans where interests other than the
administration of justice were involved.

La Cour prevoit aussi que, dans les cas voulus,
le critere de Dagenais pourrait etre elargi encore
davantage pour regir des requetes en interdiction de
publication mettant en jeu des questions autres que
T administration de la justice.

Mentuck is illustrative of the flexibility of the
Dagenais approach. Since its basic purpose is to

Mentuck illustre bien la souplesse de la methode
Dagenais. Comme elle a pour objet fondamental de

ensure that the judicial discretion to deny public
access to the courts is exercised in accordance with
Charter principles, in my view, the Dagenais model
can and should be adapted to the situation in the case
at bar where the central issue is whether judicial dis
cretion should be exercised so as to exclude confi
dential information from a public proceeding. As
in Dagenais, New Brunswick and Mentuck, grant
ing the confidentiality order will have a negative
effect on the Charter right to freedom of expres
sion, as well as the principle of open and accessi
ble court proceedings, and, as in those cases, courts
must ensure that the discretion to grant the order is
exercised in accordance with Charter principles.

garantir que le pouvoir discretionnaire d’interdire
l’acces du public aux tribunaux est exerce conformement aux principes de la Charte, a mon avis,
le modele Dagenais peut et devrait etre adapte a
la situation de la presente espece, oit la question
centrale est l’exercice du pouvoir discretionnaire
du tribunal d’exclure des renseignements confidentiels au cours d’une procedure publique. Comme
dans Dagenais, Nouveau-Brunswick et Mentuck,
une ordonnance de confidentiality aura un effet
negatif sur le droit a la liberte d’expression garanti
par la Charte, de meme que sur le principe de la
publicity des debats judiciaires et, comme dans ces
affaires, les tribunaux doivent veiller a ce que le

✓
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pouvoir discretionnaire d’ accorder 1’ ordonnance soit
exerce conformement aux principes de la Charte.
Toutefois, pour adapter le critere au contexte de la
presente espece, il faut d’abord definir les droits et
interets particuliers qui entrent en jeu.
(2) Les droits et les interets des parties

The immediate purpose for AECL’s confiden
tiality request relates to its commercial interests.
The information in question is the property of the
Chinese authorities. If the appellant were to disclose
the Confidential Documents, it would be in breach
of its contractual obligations and suffer a risk of
harm to its competitive position. This is clear from
the findings of fact of the motions judge that AECL
was bound by its commercial interests and its cus
tomer’s property rights not to disclose the informa
tion (para. 27), and that such disclosure could harm
the appellant’s commercial interests (para. 23).

L’objet immediat de la demande d’ordonnance
de confidentialite d’EACL a trait a ses interets commerciaux. Les renseignements en question appartiennent aux autorites chinoises. Si l’appelante
divulguait les documents confidentiels, elle manquerait a ses obligations contractuelles et s’exposerait a une deterioration de sa position concurrentielle. II ressort clairement des conclusions de fait du
juge des requetes qu’EACL est tenue, par ses inte
rets commerciaux et par les droits de propriety de
son client, de ne pas divulguer ces renseignements
(par. 27), et que leur divulgation risque de nuire aux
interets commerciaux de l’appelante (par. 23).

Aside from this direct commercial interest, if the
confidentiality order is denied, then in order to-protect its commercial interests, the appellant will have
to withhold the documents. This raises the important
matter of the litigation context in which the order is
sought. As both the motions judge and the Federal
Court of Appeal found that the information con
tained in the Confidential Documents was relevant
to defences available under the CEAA, the inabil
ity to present this information hinders the appel
lant’s capacity to make full answer and defence,
or, expressed more generally, the appellant’s right,
as a civil litigant, to present its case. In that sense,
preventing the appellant from disclosing these docu
ments on a confidential basis infringes its right to a
fair trial. Although in the context of a civil proceed
ing this does not engage a Charter right, the right to
a fair trial generally can be viewed as a fundamental
principle of justice: M. (A.) v. Ryan, [1997] 1 S.C.R.
157, at para. 84, per L’Heureux-Dube J. (dissenting,
but not on that point). Although this fair trial right is
directly relevant to the appellant, there is also a gen
eral public interest in protecting the right to a fair
trial. Indeed, as a general proposition, all disputes in
the courts should be decided under a fair trial stand
ard. The legitimacy of the judicial process alone

Independamment de cet interet commercial
direct, en cas de refus de 1’ordonnance de confiden
tiality, l’appelante devra, pour proteger ses interets
commerciaux, s’abstenir de produire les documents.
Cela souleve l’importante question du contexte de
la presentation de la demande. Comme le juge des
requetes et la Cour d’appel federate concluent tous
deux que l’information contenue dans les docu
ments confidentiels est pertinente pour les moyens
de defense prevus par la LCEE, le fait de ne pouvoir
la produire nuit a la capacity de l’appelante de pre
senter une defense pleine et entiere ou, plus gene
ral ement, au droit de l’appelante, en sa qualite de
justiciable civile, de defendre sa cause. En ce sens,
empecher l’appelante de divulguer ces documents
pour des raisons de confidentialite porte atteinte a
son droit a un proces equitable. Meme si en matiere
civile cela n’engage pas de droit protege par la
Charte, le droit a un proces equitable peut generalement etre considere comme un principe de justice
fondamentale : M. (A.) c. Ryan, [1997] 1 R.C.S.
157, par. 84, le juge L’Heureux-Dube (dissidente,
mais non sur ce point). Le droit a un proces equita
ble interesse directement l’appelante, mais le public
a aussi un interet general a la protection du droit
a un proces equitable. A vrai dire, le principe
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demands as much. Similarly, courts have an interest
in having all relevant evidence before them in order
to ensure that justice is done.

general est que tout litige porte devant les tribunaux
doit etre tranche selon la norme du proces equitable.
La legitimite du processus judiciaire n’exige pas
moins. De meme, les tribunaux ont interet a ce que
toutes les preuves pertinentes leur soient presentees
pour veiller a ce que justice soit faite.

Thus, the interests which would be promoted by
a confidentiality order are the preservation of com
mercial and contractual relations, as well as the right
of civil litigants to a fair trial. Related to the latter
are the public and judicial interests in seeking the
truth and achieving a just result in civil proceed
ings.

Ainsi, les interets que favoriserait l’ordonnance
de confidentiality seraient le maintien de relations
commerciales et contractuelles, de meme que le
droit des justiciables civils a un proces equitable.
Est lie a ce dernier droit l’interet du public et du
judiciaire dans la recherche de la verite et la solution
juste des litiges civils.

In opposition to the confidentiality order lies the
fundamental principle of open and accessible court
proceedings. This principle is inextricably tied to
freedom of expression enshrined in s. 2(b) of the
Charter: New Brunswick, supra, at para. 23. The
importance of public and media access to the courts
cannot be understated, as this access is the method
by which the judicial process is scrutinized and criticized. Because it is essential to the administration
of justice that justice is done and is seen to be done,
such public scrutiny is fundamental. The open court
principle has been described as “the very soul of jus
tice”, guaranteeing that justice is administered in a
non-arbitrary manner: New Brunswick, at para. 22.

Milite contre l’ordonnance de confidentiality
le principe fondamental de la publicity des debats
judiciaires. Ce principe est inextricablement lie a la
liberte d’expression constitutionnalisee a l’al. 2b)
de la Charte : Nouveau-Brunswick, petite, par. 23.
L’importance de l’acces du public et des medias aux
tribunaux ne peut etre sous-estimee puisque l’acces
est le moyen grace auquel le processus judiciaire
est soumis a l’examen et a la-critique. Comme il est
essentiel a T administration de la justice que justice
soit faite et soit pergue comme l’etant, cet examen
public est fondamental. Le principe de la publicity
des procedures judiciaires a ete dealt comme le
« souffle meme de la justice », la garantie de 1’ab
sence d’arbitraire dans 1’administration de la jus
tice : Nouveau-Brunswick, par. 22.

(3) Adapting the Dagenais Test to the Rights
and Interests of the Parties

(3) Adaptation de 1’analyse de Dagenais aux
droits et interets des parties

Applying the rights and interests engaged in
this case to the analytical framework of Dagenais
and subsequent cases discussed above, the test for
whether a confidentiality order ought to be granted in
a case such as this one should be framed as follows:

Pour appliquer aux droits et interets enjeu en l’espece 1’analyse de Dagenais et des arrets subsdquents
precites, il convient d’enoncer de la fagon suivante
les conditions applicables a une ordonnance de con
fidentiality dans un cas comme l’espece :

A confidentiality order under Rule 151 should only
be granted when:

Une ordonnance de confidentiality en vertu de la
regie 151 ne doit etre rendue que si :

(a) such an order is necessary in order to prevent a
serious risk to an important interest, including a
commercial interest, in the context of litigation
because reasonably alternative measures will
not prevent the risk; and

a)

\
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elle est necessaire pour ecarter un risque
serieux pour un interet important, y compris un
interet commercial, dans le contexte d’un litige,
en 1’absence d’autres options raisonnables pour
ecarter ce risque;
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(b) the salutary effects of the confidentiality
order, including the effects on the right of civil
litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free
expression, which in this context includes the
public interest in open and accessible court
proceedings.

b)

As in Mentuck, I would add that three important
elements are subsumed under the first branch of this
test. First, the risk in question must be real and sub
stantial, in that the risk is well grounded in the evi
dence, and poses a serious threat to the commercial
interest in question.

Comme dans Mentuck, j’ajouterais que trois ele
ments importants sont subsumes sous le premier
volet de 1’analyse. En premier lieu, le risque en
cause doit etre reel et important, en ce qu’il est bien
etaye par la preuve et menace gravement l’interet
commercial en question.

In addition, the phrase “important commercial
interest” is in need of some clarification. In order to
qualify as an “important commercial interest”, the
interest in question cannot merely be specific to the
party requesting the order; the interest must be one
which can be expressed in terms of a public interest
in confidentiality. For example, a private company
could not argue simply that the existence of a par
ticular contract should not be made-public because
to do so would cause the company to lose business,
thus harming its commercial interests. However, if,
as in this case, exposure of information would cause
a breach of a confidentiality agreement, then the
commercial interest affected can be characterized
more broadly as the general commercial interest of
preserving confidential information. Simply put, if
there is no general principle at stake, there can be no
“important commercial interest” for the purposes of
this test. Or, in the words of Binnie J. in F.N. (Re),
[2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, the
open court rule only yields “where the public inter
est in confidentiality outweighs the public interest in
openness” (emphasis added).

De plus, 1’expression «interet commercial
important » exige une clarification. Pour etre qualifie d’« interet commercial important », 1’interet en
question ne doit pas se rapporter uniquement et specifiquement a la partie qui demande l’ordonnance
de confidentialite; il doit s’agri d’un interet qui peut
se definri en termes d’interet public a la confidenti
alite. Par exemple, une entreprise privee ne pourrait
simplement pretendre que l’existencerd’un contrat
donne ne devrait pas etre divulguee parce que cela
lui ferait perdre des occasions d’affaires, et que cela
nuirait a ses interets commerciaux. Si toutefois,
comme en 1’espece, la divulgation de renseignements doit entrainer un manquement a une entente
de non-divulgation, on peut alors parler plus largement de 1’interet commercial general dans la protec
tion des renseignements confidentiels. Simplement,
si aucun principe general n’entre en jeu, il ne peut
y avoir d’« interet commercial important » pour les
besoins de 1’analyse. Ou, pour citer le juge Binnie
dans F.N. (Re), [2000] 1 R.C.S. 880, 2000 CSC 35,
par. 10, la regie de la publicite des debats judiciaires ne cede le pas que « dans les cas ou le droit du
public a la confidentialite l’emporte sur le droit du
public a 1’accessibility » (je souligne).

In addition to the above requirement, courts
must be cautious in determining what constitutes
an “important commercial interest”. It must be
remembered that a confidentiality order involves an
infringement on freedom of expression. Although
the balancing of the commercial interest with free
dom of expression takes place under the second

Outre P exigence susmentionntie, les tribunaux
doivent determiner avec prudence ce qui constitue
un « interet commercial important ». Il faut rappeler qu’une ordonnance de confidentialite implique une atteinte a la liberie d’expression. Meme
si la ponderation de l’interet commercial et de la
liberie d’expression intervient a la deuxieme etape

ses effets benefiques, y compris ses effets sur
le droit des justiciables civils a un proces equi
table, l’emportent sur ses effets prejudiciables,
y compris ses effets sur la liberie d’expression
qui, dans ce contexte, comprend l’interet du
public dans la publicite des debats judiciaries.
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branch of the test, courts must be alive to the funda
mental importance of the open court rule. See gen
erally Muldoon J. in Eli Lilly and Co. v. Novopharm
Ltd. (1994), 56 C.P.R. (3d) 437 (F.C.T.D.), at p.
439.

de T analyse, les tribunaux doivent avoir pleinement conscience de Pimportance fondamentale de
la regie de la publicite des debats judiciaires. Voir
generalement Eli Lilly and Co. c. Novopharm Ltd.
(1994), 56 C.P.R. (3d) 437 (C.F. lre inst.), p. 439, le
juge Muldoon.

Finally, the phrase “reasonably alternative
measures” requires the judge to consider not only
whether reasonable alternatives to a confidentiality
order are available, but also to restrict the order as
much as is reasonably possible while preserving the
commercial interest in question.

Enfin, 1’expression « autres options raisonnables » oblige le juge non seulement a se demander
s’il existe des mesures raisonnables autres que l’ordonnance de confidentiahte, mais aussi arestreindre
l’ordonnance autant qu’il est raisonnablement pos
sible de le faire tout en preservant Finteret commer
cial en question.

B. Application of the Test to this Appeal

B. Application de Tanalyse en Vespece

(1) Necessity
At this stage, it must be determined whether
disclosure of the Confidential Documents would
impose a serious risk on an important commercial
interest of the appellant, and whether there are rea
sonable alternatives, either to the order itself, or to
its terms.

(1) Necessite
s
A cette etape, il faut determiner si la divulgation
des documents confidentiels ferait courir un risque
serieux a un interet commercial important de l’appelante, et s’il existe d’autres solutions raisonnables
que l’ordonnance elle-meme, ou ses modalites.

2002 SC C 41 (CanLII)

[2002] 2 R.C.S.

5g

The commercial interest at stake here relates to
the objective of preserving contractual obligations
of confidentiality. The appellant argues that it will
suffer irreparable harm to its commercial interests
if the Confidential Documents are disclosed. In
my view, the preservation of confidential informa
tion constitutes a sufficiently important commercial
interest to pass the first branch of the test as long as
certain criteria relating to the information are met.

L’interet commercial en jeu en l’espece a trait a
la preservation d’obligations contractuelles de con
fidentiality L’appelante fait valoir qu’un prejudice
irreparable sera cause a ses interets commerciaux si
les documents confidentiels sont divulgues. A mon
avis, la preservation de renseignements confiden
tiels est un interet commercial suffisamment impor
tant pour satisfaire au premier volet de 1’analyse des
lors que certaines conditions relatives aux rensei
gnements sont reunies.

^

Pelletier J. noted that the order sought in this case
was similar in nature to an application for a protec
tive order which arises in the context of patent liti
gation. Such an order requires the applicant to dem
onstrate that the information in question has been
treated at all relevant times as confidential and that
on a balance of probabilities its proprietary, com
mercial and scientific interests could reasonably be
harmed by the disclosure of the information: AB
Hassle v. Canada (Minister of National Health and
Welfare) (1998), 83 C.P.R. (3d) 428 (F.C.T.D.), atp.
434. To this I would add the requirement proposed

Le juge Pelletier souligne que l’ordonnance sollicitee en l’espece s’apparente a une ordonnance
conservatoire en matiere de brevets. Pour l’obtenir,
le requerant doit demontrer que les renseignements
en question ont toujours ete traites comme des ren
seignements confidentiels et que, selon la preponde
rance des probabilites, il est raisonnable de penser
que leur divulgation risquerait de compromettre
ses droits exclusifs, commerciaux et scientifiques :

60

AB Hassle c. Canada (Ministre de la Sante nationale et du Bien-etre social), [1998] A.C.F. n° 1850
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by Robertson J.A. that the information in question
must be of a “confidential nature” in that it has been
“accumulated with a reasonable expectation of it
being kept confidential” as opposed to “facts which
a litigant would like to keep confidential by having
the courtroom doors closed” (para. 14).

T exigence proposee par le juge Robertson que les
renseignements soient « de nature confidentielle »
en ce qu’ils ont ete « recueillis dans l’expectative
raisonnable qu’ils resteront confidentiels », par
opposition a « des faits qu’une partie a un litige
voudrait garder confidentiels en obtenant le huis
clos »(par. 14).

Pelletier J. found as a fact that the AB Hassle test
had been satisfied in that the information had clearly
been treated as confidential both by the appellant
and by the Chinese authorities, and that, on a bal
ance of probabilities, disclosure of the information
could harm the appellant’s commercial interests
(para. 23). As well, Robertson J.A. found that the
information in question was clearly of a confiden
tial nature as it was commercial information, con
sistently treated and regarded as confidential, that
would be of interest to AECL’s competitors (para.
16). Thus, the order is sought to prevent a serious
risk to an important commercial interest.

Le juge Pelletier constate que le critere etabli
dans AB Hassle est respecte puisque tant T appelante
que les autorites chinoises ont toujours considere les
renseignements comme confidentiels et que, selon
la preponderance des probability, leur divulgation
risque de nuire aux intdrets commerciaux de 1’appe
lante (par. 23). Le juge Robertson conclut lui aussi
que les renseignements en question sont clairement
confidentiels puisqu’il s’agit de renseignements
commerciaux, uniformement reconnus comme
etant confidentiels, qui presentent un interet pour les
concurrents d’EACL (par. 16). Par consequent, l’ordonnance est demandee afin de prevenir un risque
serieux de prejudice a un interet commercial impor
tant.

The first branch of the test also requires the con
sideration of alternative measures to the confidenti
ality order, as well as an examination of the scope
of the order to ensure that it is not overly broad.
Both courts below found that the information con
tained in the Confidential Documents was relevant
to potential defences available to the appellant under
the CEAA and this finding was not appealed at this
Court. Further, I agree with the Court of Appeal’s
assertion (at para. 99) that, given the importance
of the documents to the right to make full answer
and defence, the appellant is, practically speaking,
compelled to produce the documents. Given that
the information is necessary to the appellant’s case,
it remains only to determine whether there are rea
sonably alternative means by which the necessary
information can be adduced without disclosing the
confidential information.

Le premier volet de T analyse exige aussi l’examen d’options raisonnables autres que l’ordonnance
de confidentialite, et de la portee de l’ordonnance
pour s’assurer qu’elle n’est pas trop vaste. Les deux
jugements anterieurs en l’espece concluent que les
renseignements figurant dans les documents confi
dentiels sont pertinents pour les moyens de defense
offerts a T appelante en vertu de la LCEE, et cette
conclusion n’est pas portee en appel devant notre
Cour. De plus, je suis d’accord avec la Cour d’appel
lorsqu’elle affirme (au par. 99) que vu l’importance
des documents pour le droit de presenter une defense
pleine et entiere, 1’appelante est pratiquement forcee
de les produire. Comme les renseignements sont
necessaires a la cause de 1’appelante, il ne reste qu’a
determiner s’il existe d’autres options raisonnables
pour communiquer les renseignements necessaires
sans divulguer de renseignements confidentiels.

Two alternatives to the confidentiality order were
put forward by the courts below. The motions judge
suggested that the Confidential Documents could
be expunged of their commercially sensitive con
tents, and edited versions of the documents could be

Deux options autres que l’ordonnance de con
fidentialite sont mentionnees dans les decisions
anterieures. Le juge des requetes suggere de retrancher des documents les passages commercialement
delicats et de produire les versions ainsi modifiees.
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filed. As well, the majority of the Court of Appeal,
in addition to accepting the possibility of expunge
ment, was of the opinion that the summaries of the
Confidential Documents included in the affidavits
could go a long way to compensate for the absence
of the originals. If either of these options is a rea
sonable alternative to submitting the Confidential
Documents under a confidentiality order, then the
order is not necessary, and the application does not
pass the first branch of the test.

La majorite en Cour d’appel estime que, outre cette
possibility d’epuration des documents, 1’inclusion
dans les affidavits d’un resume des documents confidentiels pourrait, dans une large mesure, compenser l’absence des originaux. Si l’une ou l’autre de
ces deux options peut raisonnablement se substituer
au depot des documents confidentiels aux termes
d’une ordonnance de confidentiality, alors l’ordonnance n’est pas necessaire et la requete ne franchit
pas la premiere etape de 1’analyse.

There are two possible options with respect
to expungement, and in my view, there are prob
lems with both of these. The first option would be
for AECL to expunge the confidential information
without disclosing the expunged material to the par
ties and the court. However, in this situation the filed
material would still differ from the material used by
the affiants. It must not be forgotten that this motion
arose as a result of Sierra Club’s position that the
summaries contained in the affidavits should be
accorded little or no weight without the presence
of the underlying documents. Even if the relevant
information and the confidential information were
mutually exclusive, which would allow for the dis
closure of all the information relied on in the affida
vits, this relevancy determination could not be tested
on cross-examination because the expunged mate
rial would not be available. Thus, even in the best
case scenario, where only irrelevant information
needed to be expunged, the parties would be put in
essentially the same position as that which initially
generated this appeal, in the sense that, at least some
of the material relied on to prepare the affidavits in
question would not be available to Sierra Club.

II existe deux possibilites pour l’epuration des
documents et, selon moi, elles component toutes
deux des problemes. La premiere serait que EACL
retranche les renseignements confidentiels sans
divulguer les elements retranches ni aux parties ni
au tribunal. Toutefois, dans cette situation, la docu
mentation deposee serait encore differente de celle
utilisee pour les affidavits. II ne faut pas perdre de
vue que la requete decoule de 1’argument de Sierra
Club selon lequel le tribunal ne devrait accorder
que peu ou pas de poids aux resumes sans la pre
sence des documents de base. Meme si on pouvait
totalement -separer les renseignements pertinents
et les renseignements confidentiels, ce qui permettrait la divulgation de tous les renseignements sur
lesquels se fondent les affidavits, 1’appreciation de
leur pertinence ne pourrait pas etre mise a l’epreuve
en contre-interrogatoire puisque la documentation
retranchee ne serait pas disponible. Par consequent,
meme dans le meilleur cas de figure, ou l’on n’aurait
qu’a retrancher les renseignements non pertinents,
les parties se retrouveraient essentiellement dans la
meme situation que celle qui a donne lieu au pourvoi, en ce sens qu’au moins une partie des docu
ments ayant servi a la preparation des affidavits en
question ne serait pas mise a la disposition de Sierra
Club.

Further, I agree with Robertson J.A. that this
best case scenario, where the relevant and the con
fidential information do not overlap, is an untested
assumption (para. 28). Although the documents
themselves were not put before the courts on this
motion, given that they comprise thousands of pages
of detailed information, this assumption is at best
optimistic. The expungement alternative would be
further complicated by the fact that the Chinese

De plus, je partage l’opinion du juge Robertson
que ce meilleur cas de figure, ou les renseignements
pertinents et les renseignements confidentiels ne se
recoupent pas, est une hypothese non confirmee
(par. 28). Meme si les documents eux-memes n’ont
pas ete produits devant les tribunaux dans le cadre
de la presente requete, parce qu’ils comprennent
des milliers de pages de renseignements detaillds,
cette hypothese est au mieux optimiste. L’option de
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authorities require prior approval for any request by
AECL to disclose information.

l’epuration serait en outre compliquee par le fait que
les autorites chinoises exigent 1’approbation pream
ble de toute demande de divulgation de renseignements de la part d’EACL.

The second option is that the expunged mate
rial be made available to the court and the par
ties under a more narrowly drawn confidentiality
order. Although this option would allow for slightly
broader public access than the current confidenti
ality request, in my view, this minor restriction to
the current confidentiality request is not a viable
alternative given the difficulties associated with
expungement in these circumstances. The test asks
whether there are reasonably alternative measures;
it does not require the adoption of the absolutely
least restrictive option. With respect, in my view,
expungement of the Confidential Documents would
be a virtually unworkable and ineffective solution
that is not reasonable in the circumstances.

La deuxieme possibility serait de mettre les docu
ments supprimes a la disposition du tribunal et des
parties en vertu d’une ordonnance de confidentiality
plus restreinte. Bien que cela permettrait un acces
public un peu plus large que ne le ferait 1’ordon
nance de confidentiality sollicitee, selon moi, cette
restriction mineure a la requete n’est pas une option
viable etant donne les difficultes liees a l’epuration
dans les circonstances. II s’agit de savoir s’il y a
d’autres options raisonnables et non d’adopter 1’op
tion qui soit absolument la moins restrictive. Avec
egards, j’estime que l’epuration des documents confidentiels serait une solution virtuellement impraticable et inefficace qui n’est pas raisonnable dans les
circonstances.

A second alternative to a confidentiality order
was Evans J.A.’s suggestion that the summaries of
the Confidential Documents included in the affida
vits “may well go a long way to compensate for the
absence of the originals” (para. 103). However, he
appeared to take this fact into account merely as a
factor to be considered when balancing the various
interests at stake. I would agree that at this thresh
old stage to rely on the summaries alone, in light of
the intention of Sierra Club to argue that they should
be accorded little or no weight, does not appear to
be a “reasonably alternative measure” to having the
underlying documents available to the parties.

Une deuxieme option autre que 1’ordonnance de
confidentiality serait, selon le juge Evans, l’inclusion
dans les affidavits d’un resume des documents confidentiels pour « dans une large mesure, compenser
[leur] absence » (par. 103). II ne semble toutefois
envisager ce fait qu’a titre de facteur a considerer
dans la ponderation des divers intdrets en cause. Je
conviens qu’a cette etape liminaire, se fonder uniquement sur les resumds en connaissant l’intention
de Sierra Club de plaider leur faiblesse ou 1’absence
de valeur probante, ne semble pas etre une « autre
option raisonnable » a la communication aux parties
des documents de base.

With the above considerations in mind, I find the
confidentiality order necessary in that disclosure of
the Confidential Documents would impose a seri
ous risk on an important commercial interest of the
appellant, and that there are no reasonably alterna
tive measures to granting the order.

Vu les facteurs susmentionnys, je conclus que
1’ ordonnance de confidentiality est nycessaire en
ce que la divulgation des documents confidentiels
ferait courir un risque serieux a un interet commer
cial important de l’appelante, et qu’il n’existe pas
d’autres options raisonnables.

(2) The Proportionality Stage
As stated above, at this stage, the salutary effects
of the confidentiality order, including the effects on
the appellant’s right to a fair trial, must be weighed
against the deleterious effects of the confidential
ity order, including the effects on the right to free

(2) L’etape de la proportionnality
Comme on le mentionne plus haut, a cette etape,
les effets benefiques de 1’ordonnance de confidenti
ality, y compris ses effets sur le droit de l’appelante
a un proces equitable, doivent etre ponderes avec ses
effets prejudiciables, y compris ses effets sur le droit

:
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a la liberie d’expression, qui a son tour est lie au
principe de la publicity des debats judiciaries. Cette
ponderation determinera finalement s’il y a lieu
d’accorder l’ordonnance de confidentialite.
a)

Les effets benefiques de I’ordonnance de
confidentialite

As discussed above, the primary interest that
would be promoted by the confidentiality order is
the public interest in the right of a civil litigant to
present its case, or, more generally, the fair trial
right. Because the fair trial right is being invoked in
this case in order to protect commercial, not liberty,
interests of the appellant, the right to a fair trial in
this context is not a Charter right; however, a fair
trial for all litigants has been recognized as a fun
damental principle of justice: Ryan, supra, at para.
84. It bears repeating that there are circumstances
where, in the absence of an affected Charter right,
the proper administration of justice calls for a confi
dentiality order: Mentuck, supra, at para. 31. In this
case, the salutary effects that such an order would
have on the administration of-justice relate to the
ability of the appellant to present its case, as encom
passed by the broader fair trial right.

Comme nous l’avons vu, le principal interet qui
serait promu par l’ordonnance de confidentialite est
l’interet du public a la protection du droit du justi
ciable civil de farie valoir sa cause ou, de faqon plus
generale, du droit a un proces equitable. Puisque
l’appelante l’invoque en l’espece pour proteger ses
interets commerciaux et non son droit a la liberie,
le droit a un proces Equitable dans ce contexte n’est
pas un droit vise par la Charte\ toutefois, le droit a
un proces equitable pour tous les justiciables a ete
reconnu comme un principe de justice fondamentale : Ryan, precite, par. 84. II y a lieu de rappeler
qu’il y a des criconstances ou, en 1’absence de viola
tion d’un droit garanti par la Charte, la bonne admi
nistration de la justice exige une ordonnance de confidenfialitej Mentuck, precite, par. 31. En l’espece,
les effets benefiques d’une telle ordonnance sur
T administration de la justice tiennent a la capacite
de l’appelante de soutenri sa cause, dans le cadre du
droit plus large a un proces equitable.

The Confidential Documents have been found
to be relevant to defences that will be available to
the appellant in the event that the CEAA is found to
apply to the impugned transaction and, as discussed
above, the appellant cannot disclose the documents
without putting its commercial interests at serious
risk of harm. As such, there is a very real risk that,
without the confidentiality order, the ability of the
appellant to mount a successful defence will be seri
ously curtailed. I conclude, therefore, that the con
fidentiality order would have significant salutary
effects on the appellant’s right to a fair trial.

Les documents confidentiels ont ete juges perti
nents en ce qui a trait aux moyens de defense que
l’appelante pourrait invoquer s’il est juge que la
LCEE s’applique a 1’operation attaquee et, comme
nous l’avons vu, l’appelante ne peut communiquer
les documents sans risque serieux pour ses interets
commerciaux. De ce fait, il existe un risque bien reel
que, sans 1’ordonnance de confidentialite, la capa
cite de l’appelante a mener a bien sa defense soit
gravement reduite. Je conclus par consequent que
l’ordonnance de confidentialite aurait d’importants
effets benefiques pour le droit de l’appelante a un
proces equitable.

Aside from the salutary effects on the fair trial
interest, the confidentiality order would also have
a beneficial impact on other important rights and
interests. First, as I discuss in more detail below,
the confidentiality order would allow all parties and
the court access to the Confidential Documents, and

En plus des effets benefiques pour le droit a un
proces equitable, T ordonnance de confidentialite
aurait aussi des incidences favorables sur d’autres
droits et interets importants. En premier lieu, comme
je l’exposerai plus en detail ci-apres, l’ordonnance
de confidentialite permettrait aux parties ainsi qu’au
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permit cross-examination based on their contents.
By facilitating access to relevant documents in a
judicial proceeding, the order sought would assist in
the search for truth, a core value underlying freedom
of expression.

tribunal d’avoir acces aux documents confidentiels,
et permettrait la tenue d’un contre-interrogatoire
fonde sur leur contenu. En facilitant l’acces aux
documents pertinents dans une procedure judiciaire,
l’ordonnance sollicitee favoriserait la recherche de
la verite, qui est une valeur fondamentale soustendant la liberte d’expression.

Second, I agree with the observation of Robertson
J.A. that, as the Confidential Documents contain
detailed technical information pertaining to the con
struction and design of a nuclear installation, it may
be in keeping with the public interest to prevent this
information from entering the public domain (para.
44). Although the exact contents of the documents
remain a mystery, it is apparent that they contain
technical details of a nuclear installation, and there
may well be a substantial public security interest in
maintaining the confidentiality of such information.

En deuxieme lieu, je suis d’accord avec F obser
vation du juge Robertson selon laquelle puisque les
documents confidentiels contiennent des renseignements techniques detailles touchant la construction
et la conception d’une installation nucleaire, il peut
etre necessaire, dans l’interet public, d’empecher
que ces renseignements tombent dans le domaine
public (par. 44). Meme si le contenu exact des docu
ments demeure un mystere, il est Evident qu’ils
comprennent des details techniques d’une installa
tion nucleaire et il peut bien y avoir un important
interet de securite publique a preserver la confiden
tialite de ces renseignements.

(b) Deleterious Effects of the Confidentiality

b) Les effets prejudiciables de I’ordonnance de

Order

confidentialite

Granting the confidentiality order would have a
negative effect on the open court principle, as the
public would be denied access to the contents of the
Confidential Documents. As stated above, the prin
ciple of open courts is inextricably tied to the s. 2(b)
Charter right to freedom of expression, and public
scrutiny of the courts is a fundamental aspect of the
administration of justice: New Brunswick, supra, at
paras. 22-23. Although as a general principle, the
importance of open courts cannot be overstated, it is
necessary to examine, in the context of this case, the
particular deleterious effects on freedom of expres
sion that the confidentiality order would have.

Une ordonnance de confidentialite aurait un effet
prejudiciable sur le principe de la publicite des
debats judiciaires, puisqu’elle priverait le public
de Faeces au contenu des documents confidentiels.
Comme on le dit plus haut, le principe de la publi
cite des debats judiciaires est inextricablement lid au
droit a la liberte d’expression protege par l’al. 2b)
de la Charte, et la vigilance du public envers les tribunaux est un aspect fondamental de F administra
tion de la justice : Nouveau-Brunswick, precite, par.
22-23. Meme si, a titre de principe general, l’importance de la publicite des debats judiciaires ne peut
etre sous-estimee, il faut examiner, dans le contexte
de l’espece, les effets prejudiciables particuliers que
F ordonnance de confidentialite aurait sur la liberte
d’expression.

Underlying freedom of expression are the core
values of (1) seeking the truth and the common
good; (2) promoting self-fulfilment of individuals
by allowing them to develop thoughts and ideas as
they see fit; and (3) ensuring that participation in the
political process is open to all persons: Irwin Toy
Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R.

Les valeurs fondamentales qui sous-tendent la
liberte d’expression sont (1) la recherche de la verite
et du bien commun; (2) l’dpanouissement personnel
par le fibre developpement des pensees et des idees;
et (3) la participation de tous au processus politi
que : Irwin Toy Ltd. c. Quebec (Procureur general),
[1989] 1 R.C.S. 927, p. 976; R. c. Keegstra, [1990]
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927, atp. 976; R. v. Keegstra, [1990] 3 S.C.R. 697,
at pp. 762-64, per Dickson C J. Charter jurispru
dence has established that the closer the speech in
question lies to these core values, the harder it will
be to justify a s. 2(b) infringement of that speech
under s. 1 of the Charter. Keegstra, at pp. 760-61.
Since the main goal in this case is to exercise judi
cial discretion in a way which conforms to Charter
principles, a discussion of the deleterious effects of
the confidentiality order on freedom of expression
should include an assessment of the effects such an
order would have on the three core values. The more
detrimental the order would be to these values, the
more difficult it will be to justify the confidential
ity order. Similarly, minor effects of the order on
the core values will make the confidentiality order
easier to justify.

3 R.C.S. 697, p. 762-764, le juge en chef Dickson.
La jurisprudence de la Charte etablit que plus 1’ex
pression en cause est au cceur de ces valeurs fondamentales, plus il est difficile de justifier, en vertu de
Particle premier de la Charte, une atteinte a l’al. 2b)
a son egard : Keegstra, p. 760-761. Comme l’objectif principal en l’espece est d’exercer un pouvoir
discretionnaire dans le respect des principes de la
Charte, l’examen des effets prejudiciables de l’ordonnance de confidentialite sur la liberte d’expres
sion devrait comprendre une appreciation des effets
qu’elle aurait sur les trois valeurs fondamentales.
Plus l’ordonnance de confidentialite porte preju
dice a ces valeurs, plus il est difficile de la justifier.
Inversement, des effets mineurs sur les valeurs fon
damentales rendent l’ordonnance de confidentiality
plus facile a justifier.

Seeking the truth is not only at the core of free
dom of expression, but it has also been recognized
as a fundamental purpose behind the open court
rule, as the open examination of witnesses promotes
an effective evidentiary process: Edmonton Journal,
supra, at pp. 1357-58, per Wilson J. Clearly the
confidentiality order, by denying public and media
access to documents relied on in the proceedings,
would impede the search for truth to some extent.
Although the order would not exclude the public
from the courtroom, the public and the media would
be denied access to documents relevant to the evi
dentiary process.

La recherche de la verite est non seulement au
cceur de la liberte d’expression, elle est aussi reconnue comme un objectif fondamental de la regie de
la publicity des debats judiciaires, puisque l’examen
public des temoins favorise l’efficacite du processus
de prysentation de la preuve : Edmonton Journal,
petite, p. 1357-1358, le juge Wilson. A l’evidence, en enlevant au public et aux medias Pacces
aux documents invoquys dans les procedures, l’ordonnance de confidentiality nuirait jusqu’a un cer
tain point a la recherche de la verite. L’ordonnance
n’exclurait pas le public de la salle d’audience, mais
le public et les medias n’auraient pas acces aux
documents pertinents quant a la presentation de la
preuve.

However, as mentioned above, to some extent the
search for truth may actually be promoted by the
confidentiality order. This motion arises as a result
of Sierra Club’s argument that it must have access to
the Confidential Documents in order to test the accu
racy of Dr. Pang’s evidence. If the order is denied,
then the most likely scenario is that the appellant
will not submit the documents with the unfortunate
result that evidence which may be relevant to the
proceedings will not be available to Sierra Club or
the court. As a result, Sierra Club will not be able
to fully test the accuracy of Dr. Pang’s evidence
on cross-examination. In addition, the court will
not have the benefit of this cross-examination or

Toutefois, comme nous l’avons vu plus haut, la
recherche de la vyrite peut jusqu’a un certain point
etre favorisee par l’ordonnance de confidentiality.
La presente requete resulte de P argument de Sierra
Club selon lequel il doit avoir acces aux documents
confidentiels pour verifier l’exactitude de la deposi
tion de M. Pang. Si l’ordonnance est refusee, le sce
nario le plus probable est que l’appelante s’abstiendra de deposer les documents, avec la consequence
facheuse que des preuves qui peuvent etre pertinentes ne seront pas portees a la connaissance de Sierra
Club ou du tribunal. Par consequent, Sierra Club
ne sera pas en mesure de verifier completement
P exactitude de la preuve de M. Pang en contre-
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documentary evidence, and will be required to draw
conclusions based on an incomplete evidentiary
record. This would clearly impede the search for
truth in this case.

interrogatoire. De plus, le tribunal ne beneficiera
pas du contre-interrogatoire ou de cette preuve
documentaire, et il lui faudra tirer des conclusions
fondees sur un dossier de preuve incomplet. Cela
nuira manifestement a la recherche de la verite en
l’espece.

As well, it is important to remember that the
confidentiality order would restrict access to a
relatively small number of highly technical docu
ments. The nature of these documents is such that
the general public would be unlikely to understand
their contents, and thus they would contribute little
to the public interest in the search for truth in this
case. However, in the hands of the parties and their
respective experts, the documents may be of great
assistance in probing the truth of the Chinese envi
ronmental assessment process, which would in turn
assist the court in reaching accurate factual conclu
sions. Given the nature of the documents, in my
view, the important value of the search for truth
which underlies both freedom of expression and
open justice would be promoted to a greater extent
by submitting the’Confidential Documents under the
order sought than it would by denying the order, and
thereby preventing the parties and the court from
relying on the documents in the course of the litiga
tion.

De plus, il importe de rappeler que l’ordonnance
de confidentiality ne restreindrait l’acces qu’a un
nombre relativement peu eleve de documents hautement techniques. La nature de ces documents est
telle que le public en general est peu susceptible
d’en comprendre le contenu, de sorte qu’ils contribueraient peu a F interest du public a la recherche de
la verite en l’espece. Toutefois, dans les mains des
parties et de leurs experts respectifs, les documents
peuvent etre tres utiles pour apprecier la confor
mity du processus d’evaluation environnementale
chinois, ce qui devrait aussi aider le tribunal a tirer
des conclusions de fait exactes. A mon avis, compte
tenu de leur nature, la production des documents
confidentiels en vertu de l’ordonnance de confi
dentiality sollicitee favoriserait mieux l’importante
valeur de la recherche de la verite, qui sous-tehd a la
fois la liberie d’expression et la publicity des debats
judiciaries, que ne le ferait le rejet de la demande qui
aurait pour effet d’empecher les parties et le tribunal
de se fonder sur les documents au cours de l’instance.

In addition, under the terms of the order sought,
the only restrictions on these documents relate
to their public distribution. The Confidential
Documents would be available to the court and the
parties, and public access to the proceedings would
not be impeded. As such, the order represents a
fairly minimal intrusion into the open court rule, and
thus would not have significant deleterious effects
on this principle.

De plus, aux termes de l’ordonnance demandye, les seules restrictions imposees a l’egard de
ces documents ont trait a leur distribution publique.
Les documents confidentiels seraient mis a la dispo
sition du tribunal et des parties, et il n’y aurait pas
d’entrave a Faeces du public aux procedures. A ce
titre, l’ordonnance represente une atteinte relative
ment minime a la regie de la publicity des debats
judiciaries et elle n’aurait done pas d’effets prejudiciables importants sur ce principe.

The second core value underlying freedom
of speech, namely, the promotion of individual
self-fulfilment by allowing open development of
thoughts and ideas, focusses on individual expres
sion, and thus does not closely relate to the open
court principle which involves institutional expres
sion. Although the confidentiality order would

La deuxieme valeur fondamentale sous-jacente
a la liberie d’expression, la promotion de l’epanouissement personnel par le fibre developpement
de la pensee et des idees, est centree sur F expres
sion individuelle et n’est done pas etroitement liee
au principe de la publicity des debats judiciaries
qui conceme F expression institutionnelle. Meme
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restrict individual access to certain information
which may be of interest to that individual, I find
that this value would not be significantly affected by
the confidentiality order.

si l’ordonnance de confidentiality devait restreindre
l’acces individuel a certains renseignements susceptibles d’interesser quelqu’un, j’estime que cette
valeur ne serait pas touchee de maniere significa
tive.

The third core value, open participation in the
political process, figures prominently in this appeal,
as open justice is a fundamental aspect of a demo
cratic society. This connection was pointed out by
Cory J. in Edmonton Journal, supra, atp. 1339:

La troisieme valeur fondamentale, la fibre parti
cipation au processus politique, joue un role primor
dial dans le pourvoi puisque la publicite des debats
judiciaires est un aspect fondamental de la societe
democratique. Ce lien est souligne par le juge Cory
dans Edmonton Journal, precite, p. 1339 :

It can be seen that freedom of expression is of fun
damental importance to a democratic society. It is also
essential to a democracy and crucial to the rule of law that
the courts are seen to function openly. The press must be
free to comment upon court proceedings to ensure that
the courts are, in fact, seen by all to operate openly in the
penetrating light of public scrutiny.

On voit que la liberte d’expression est d’une impor
tance fondamentale dans une societe democratique. II est
egalement essentiel dans une democratic et fondamental
pour la primaute du droit que la transparence du fonctionnement des tribunaux soit per§ue comme telle. La presse
doit etre fibre de commenter les procedures judiciaires
pour que, dans les faits, chacun puisse constater que les
tribunaux fonctionnent publiquement sous les regards
penetrants du public.

Although there is no doubt as to the importance of
open judicial proceedings to a democratic society,
there was disagreement in the courts below as fo
whether the weight to be assigned to the open court
principle should vary depending on the nature of the
proceeding.

Meme si on ne peut douter de l’importance de la
publicite des debats judiciaires dans une societe
democratique, les decisions anterieures divergent
sur la question de savoir si le poids a accorder au
principe de la publicity des debats judiciaires devrait
varier en fonction de la nature de la procedure.

On this issue, Robertson J.A. was of the view that
the nature of the case and the level of media interest
were irrelevant considerations. On the other hand,
Evans J.A. held that the motions judge was correct
in taking into account that this judicial review appli
cation was one of significant public and media inter
est. In my view, although the public nature of the
case may be a factor which strengthens the impor
tance of open justice in a particular case, the level of
media interest should not be taken into account as an
independent consideration.

Sur ce point, le juge Robertson estime que la
nature de l’affaire et le degre d’intdret des medias
sont des considerations denudes de pertinence. Le
juge Evans estime quant a lui que le juge des requetes a eu raison de tenir compte du fait que la demande
de controle judiciaire suscite beaucoup d’interet de
la part du public et des medias. A mon avis, meme
si la nature publique de 1’affaire peut etre un facteur
susceptible de renforcer T importance de la publicite
des debats judiciaires dans une espece particufiere,
le degre d’interet des medias ne devrait pas etre considere comme facteur independant.

Since cases involving public institutions will
generally relate more closely to the core value of
public participation in the political process, the
public nature of a proceeding should be taken into
consideration when assessing the merits of a confi
dentiality order. It is important to note that this core
value will always be engaged where the open court

Puisque les affaires concemant des institutions
pubfiques ont generalement un lien plus etroit avec
la valeur fondamentale de la participation du public
au processus politique, la nature publique d’une
instance devrait etre prise en consideration dans
1’evaluation du bien-fonde d’une ordonnance de
confidentiality. II importe de noter que cette valeur
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principle is engaged owing to the importance of open
justice to a democratic society. However, where the
political process is also engaged by the substance
of the proceedings, the connection between open
proceedings and public participation in the political
process will increase. As such, I agree with Evans
J.A. in the court below where he stated, at para. 87:

fondamentale sera toujours engagee lorsque sera
mis en cause le principe de la publicite des debats
judiciaries, vu T importance de la transparence judiciarie dans une societd ddmocratique. Toutefois, le
lien entre la publicite des debats judiciaries et la
participation du public dans le processus politique
s’accentue lorsque le processus politique est egalement engage par la substance de la procedure. Sous
ce rapport, je suis d’accord avec ce que dit le juge
Evans (au par. 87) :

While all litigation is important to the parties, and
there is a public interest in ensuring the fair and appro
priate adjudication of all litigation that comes before the
courts, some cases raise issues that transcend the imme
diate interests of the parties and the general public inter
est in the due administration of justice, and have a much
wider public interest significance.

Bien que tous les litiges soient importants pour les
parties, et qu’il en va de l’interet du public que les affaires
soumises aux tribunaux soient traitees de fagon equitable
et appropriee, certaines affaires soulevent des questions
qui transcendent les interets immediats des parties ainsi
que l’interet du public en general dans la bonne adminis
tration de la justice, et qui ont une signification beaucoup
plus grande pour le public.

This motion relates to an application for judi
cial review of a decision hy the government to
fund a nuclear energy project. Such an application
is clearly of a public nature, as it relates to the dis
tribution of public funds in relation to an issue of
demonstrated public interest. Moreover, as pointed
out by Evans J. A., openness and public participation
are of fundamental importance under the CEAA.
Indeed, by their very nature, environmental mat
ters carry significant public import, and openness in
judicial proceedings involving environmental issues
will generally attract a high degree of protection. In
this regard, I agree with Evans J.A. that the public
interest is engaged here more than it would be if this
were an action between private parties relating to
purely private interests.

La requete est flee a une demande de controle
judiciarie d’une decision du gouvemement de financer un projet d’energie nuclearie. La demande est
clariement de nature publique, puisqu’elle a trait a
la distribution de fonds publics en rapport avec une
question dont l’interet public a ete demontrd. De
plus, comme le souligne le juge Evans, la transpa
rence du processus et la participation du public ont
une importance fondamentale sous le regime de la
LCEE. En effet, par leur nature meme, les questions
environnementales ont une portee publique consi
derable, et la transparence des debats judiciaries
sur les questions environnementales merite generalement un degre eleve de protection. A cet egard,
je suis d’accord avec le juge Evans pour conclure
que 1’interest public est en l’espece plus engage que
s’il s’agissait d’un litige entre personnes privees a
l’egard d’interets purement prives.

However, with respect, to the extent that Evans
J.A. relied on media interest as an indicium of
public interest, this was an error. In my view, it is
important to distinguish public interest, from media
interest, and I agree with Robertson J.A. that media
exposure cannot be viewed as an impartial meas
ure of public interest. It is the public nature of the
proceedings which increases the need for openness,
and this public nature is not necessarily reflected
by the media desire to probe the facts of the case.

J’estime toutefois avec egards que, dans lamesure
ou il se fonde sur F interest des medias comme indice
de 1’interest du public, le juge Evans fait erreur. A
mon avis, il est important d’etablir une distinction
entre l’interet du public et l’interet des medias et,
comme le juge Robertson, je note que la couverture mediatique ne peut etre consideree comme une
mesure impartiale de l’interet public. C’est la nature
publique de 1’instance qui accentue le besoin de
transparence, et cette nature publique ne se reflete
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pas necessairement dans le desir des medias d’exa
miner les faits de 1’affaire. Je reitere l’avertissement
donne par le juge en chef Dickson dans Keegstra,
precite, p. 760, ou il dit que meme si l’expression
en cause doit etre examinee dans ses rapports avec
les valeurs fondamentales, « nous devons veiller a
ne pas juger 1’expression en fonction de sa popula

rity ».
Although the public interest in open access to the
judicial review application as a whole is substantial,
in my view, it is also important to bear in mind the
nature and scope of the information for which the
order is sought in assigning weight to the public
interest. With respect, the motions judge erred in
failing to consider the narrow scope of the order
when he considered the public interest in disclosure,
and consequently attached excessive weight to this
factor. In this connection, I respectfully disagree
with the following conclusion of Evans J.A., at para.
97:

Meme si l’interet du public a la publicite de la
demande de controle judiciaire dans son ensemble
est important, a mon avis, il importe tout autant de
prendre en compte la nature et la portee des renseignements vises par l’ordonnance demandee, lorsqu’il s’agit d’apprecier le poids de l’interet public.
Avec egards, le juge des requetes a commis une
erreur en ne tenant pas compte de la portee limitee
de l’ordonnance dans son appreciation de l’interet
du public a la communication et en accordant done
un poids excessif a ce facteur. Sous ce rapport, je ne
partage pas la conclusion suivante du juge Evans (au
par. 97) :

Thus, having considered the nature of this litigation,
and having assessed the extent of public interest in the
openness of the proceedings in the case before him, the
Motions Judge cannot be said in all the circumstances to
have given this factor undue weight, even though confi
dentiality is claimed for only three documents among the
small mountain of paper filed in this case, and their con
tent is likely to be beyond the comprehension of all but
those equipped with the necessary technical expertise.

Par consequent, on ne peut dire qu’apres_que
le juge des requetes eut examine la nature de ce litige
et evalud Timportance de l’interet du public a la publi
cite des procedures, il aurait dans les circonstances
accorde trap d’importance a ce facteur, meme si la
confidentiality n’est demandee que pour trois documents
parmi la montagne de documents deposes en 1’instance
et que leur contenu depasse probablement les connaissances de ceux qui n’ontpas 1’expertise technique necessaire.

Open justice is a fundamentally important principle,
particularly when the substance of the proceedings
is public in nature. However, this does not detract
from the duty to attach weight to this principle in
accordance with the specific limitations on open
ness that the confidentiality order would have. As
Wilson J. observed in Edmonton Journal, supra, at
pp. 1353-54:

La publicite des debats judiciaires est un principe
fondamentalement important, surtout lorsque la
substance de la procedure est de nature publique.
Cela ne libere toutefois aucunement de T obliga
tion d’apprecier le poids a accorder a ce principe
en fonction des limites particulieres qu’imposerait
l’ordonnance de confidentiality a la publicite des
debats. Comme le dit le juge Wilson dans Edmonton
Journal, precite, p. 1353-1354 :

One thing seems clear and that is that one should not
balance one value at large and the conflicting value in its
context. To do so could well be to pre-judge the issue by
placing more weight on the value developed at large than
is appropriate in the context of the case.
.

Une chose semble claire et e’est qu’il ne faut pas
evaluer une valeur selon la methode generale et T autre
valeur en conflit avec elle selon la methode contextuelle.
Agir ainsi pourrait fort bien revenir a prejuger de Tissue
du litige en donnant a la valeur examinee de maniere
generale plus d’importance que ne l’exige le contexte de
T affaire.
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In my view, it is important that, although there
is significant public interest in these proceedings,
open access to the judicial review application would
be only slightly impeded by the order sought. The
narrow scope of the order coupled with the highly
technical nature of the Confidential Documents sig
nificantly temper the deleterious elfects the confi
dentiality order would have on the public interest in
open courts.

A mon avis, il importe de reconnaitre que, malgre
l’interet significatif que porte le public a ces pro
cedures, l’ordonnance demandee n’entraverait que
legerement la publicite de la demande de controle
judiciaire. La portee etroite de l’ordonnance associee a la nature hautement technique des documents
confidentiels tempere considerablement les effets
prejudiciables que l’ordonnance de confidentialite
pourrait avoir sur l’interet du public a la publicite
des debats judiciaires.

In addressing the effects that the confidential
ity order would have on freedom of expression, it
should also be borne in mind that the appellant may
not have to raise defences under the CEAA, in which
case the Confidential Documents would be irrel
evant to the proceedings, with the result that free
dom of expression would be unaffected by the order.
However, since the necessity of the Confidential
Documents will not be determined for some time, in
the absence of a confidentiality order, the appellant
would be left with the choice of either submitting the
documents in breach of its obligations, or withhold
ing the documents in the hopes that either it will not
have to present a defence under the CEAA, or that
it will be able to mount a successful defence in the
absence of these relevant documents. If it chooses
the former option, and the defences under the CEAA
are later found not to apply, then the appellant will
have suffered the prejudice of having its confidential
and sensitive information released into the public
domain, with no corresponding benefit to the public.
Although this scenario is far from certain, the pos
sibility of such an occurrence also weighs in favour
of granting the order sought.

Pour traiter des effets qu’aurait l’ordonnance de
confidentialite sur la liberte d’expression, il faut
aussi se rappeler qu’il se peut que l’appelante n’ait
pas a soulever de moyens de defense vises par la
LCEE, auquel cas les documents confidentiels perdraient leur pertinence et la liberte d’expression ne
serait pas touchee par 1’ ordonnance. Toutefois, puisque l’utilite des documents confidentiels ne sera
pas determinee avant un certain temps, l’appelante
n’aurait plus, en 1’absence d’ordonnance de confi
dentialite, que le choix entre soit produire les docu
ments en violation de ses obligations, soit les retenir
dans l’espoir de ne pas avoir a presenter de defense
en vertu de la LCEE ou de pouvoir assurer effectivement sa defense sans les documents pertinents.
Si elle opte pour le premier choix et que le tribunal
conclut par la suite que les moyens de defense vises
par la LCEE ne sont pas applicables, l’appelante
aura subi le prejudice de voir ses renseignements
confidentiels et delicats tomber dans le domaine
public sans que le public n’en tire d’avantage correspondant. Meme si sa realisation est loin d’etre
certaine, la possibility d’un tel scenario milite egalement en faveur de 1’ordonnance sollicitee.

In coming to this conclusion, I note that if the
appellant is not required to invoke the relevant
defences under the CEAA, it is also true that the
appellant’s fair trial right will not be impeded, even
if the confidentiality order is not granted. However,
I do not take this into account as a factor which
weighs in favour of denying the order because, if
the order is granted and the Confidential Documents
are not required, there will be no deleterious effects
on either the public interest in freedom of expres
sion ot the appellant’s commercial interests or fair
trial right. This neutral result is in contrast with the

En arrivant a cette conclusion, je note que si l’appelante n’a pas a invoquer les moyens de defense
pertinents en vertu de la LCEE, il est dgalement
vrai que son droit a un proces equitable ne sera
pas entrave meme en cas de refus de 1’ordonnance
de confidentialite. Je ne retiens toutefois pas cela
comme facteur militant contre 1’ordonnance parce
que, si elle est accordee et que les documents con
fidentiels ne sont pas necessaires, il n’y aura alors
aucun effet prejudiciable ni sur l’interet du public
a la liberte d’expression ni sur les droits commerciaux ou le droit de l’appelante a un proces

2002 S C C 41 (CanLII)

556

SIERRA CLUB

C.

CANADA (MINISTRE DES FINANCES)

Le juge Iacobucci

557

scenario discussed above where the order is denied
and the possibility arises that the appellant’s com
mercial interests will be prejudiced with no corre
sponding public benefit. As a result, the fact that the
Confidential Documents may not be required is a
factor which weighs in favour of granting the confi
dentiality order.

equitable. Cette issue neutre contraste avec le sce
nario susmentionne ou il y a refus de l’ordonnance
et possibility d’atteinte aux droits commerciaux de
l’appelante sans avantage correspondant pour le
public. Par consequent, le fait que les documents
confidentiels puissent ne pas etre necessaires est
un facteur en faveur de l’ordonnance de confiden
tialite.

In summary, the core freedom of expression
values of seeking the truth and promoting an open
political process are most closely linked to the prin
ciple of open courts, and most affected by an order
restricting that openness. However, in the context of
this case, the confidentiality order would only mar
ginally impede, and in some respects would even
promote, the pursuit of these values. As such, the
order would not have significant deleterious effects
on freedom of expression.

En resume, les valeurs centrales de la liberte
d’expression que sont la recherche de la verite et
la promotion d’un processus politique ouvert sont
tres etroitement liees au principe de la publicite des
debats judiciaires, et sont les plus touchees par une
ordonnance limitant cette publicite. Toutefois, dans
le contexte en l’espece, 1’ordonnance de confiden
tialite n’entraverait que legerement la poursuite de
ces valeurs, et pourrait meme les favoriser a certains
egards. A ce titre, l’ordonnance n’aurait pas d’effets
prejudiciables importants sur la liberte d’expression.

VII. Conclusion

VII. Conclusion

In balancing the various rights and interests
engaged, I note that the confidentiality order would
have substantial salutary effects on the appellant’s
right to a fair trial, and freedom of expression. On
the other hand, the deleterious effects of the confi
dentiality order on the principle of open courts and
freedom of expression would be minimal. In addi
tion, if the order is not granted and in the course of
the judicial review application the appellant is not
required to mount a defence under the CEAA, there
is a possibility that the appellant will have suffered
the harm of having disclosed confidential informa
tion in breach of its obligations with no correspond
ing benefit to the right of the public to freedom of
expression. As a result, I find that the salutary effects
of the order outweigh its deleterious effects, and the
order should be granted.

—
Dans la ponderation des divers droits et interets
en jeu, je note que l’ordonnance de confidentialite
aurait des effets benefiques importants sur le droit
de l’appelante a un proces Equitable et sur la liberte
d’expression. D’autre part, les effets prejudiciables
de 1’ordonnance de confidentialite sur le principe de
la publicite des debats judiciaires et la liberte d’ex
pression seraient minimes. En outre, si l’ordonnance
est refusee et qu’au cours du controle judiciaire l’ap
pelante n’est pas amende a invoquer les moyens de
defense prevus dans la LCEE, il se peut qu’elle
subisse le prejudice d’avoir communique des renseignements confidentiels en violation de ses obli
gations sans avantage correspondant pour le droit du
public a la liberte d’expression. Je conclus done que
les effets benefiques de 1’ordonnance l’emportent
sur ses effets prejudiciables, et qu’il y a lieu d’accorder l’ordonnance.

Consequently, I would allow the appeal with
costs throughout, set aside the judgment of the
Federal Court of Appeal, and grant the confidenti
ality order on the terms requested by the appellant
under Rule 151 of the Federal Court Rules, 1998.

Je suis done d’avis d’accueillir le pourvoi avec
depens devant toutes les cours, d’annuler l’arret de
la Cour d’appel federale, et d’accorder 1’ordonnance
de confidentialite selon les modalites demandees par
l’appelante en vertu de la rbgle 151 des Regies de la

Cour federale (1998).
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SIERRA CLUB V. CANADA (MINISTER OF FINANCE)

Appeal allowed with costs.

[2002] 2 S.C.R.

Pourvoi accueilli avec depens.

Solicitors for the appellant: Osier, Hoskin &
Harcourt, Toronto.

Procureurs de I’appelante : Osier, Hoskin &
Harcourt, Toronto.

Solicitors for the respondent Sierra Club of
Canada: Timothy J. Howard, Vancouver; Franklin
S. Gertler, Montreal.

Procureurs de Vintime Sierra Club du Canada :
Timothy J. Howard, Vancouver; Franklin S. Gertler,
Montreal.

Solicitor for the respondents the Minister of
Finance of Canada, the Minister of Foreign Affairs
of Canada, the Minister of International Trade of
Canada and the Attorney General of Canada: The
Deputy Attorney General of Canada, Ottawa.

Procureur des intimes le ministre des Finances
du Canada, le ministre des Affaires etrangeres du
Canada, le ministre du Commerce international du
Canada et le procureur general du Canada : Le
sous-procureur general du Canada, Ottawa.

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
AND

ASTORIA ORGANIC MATTERS LTD. and ASTORIA
ORGANIC MATTERS CANADA LP
Respondents
Court File No. CV-17-11760-00CL
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Lawyers for BDO Canada Limited, in its capacity
as Court appointed receiver of Astoria Organic
Matters and Ltd. and Astoria Organic Matters
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