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A. INTRODUCTION 

1. This Brief is submitted on behalf of BDO Canada Limited in its capacity as receiver 

(the “Receiver”) of Eagles Quay Properties Ltd. (“EQPI”), in support of its application 

(the “Application”) for approval of three Residential Purchase Contracts (the 

“Purchase Contracts”) with three sets of purchasers: David Lewis and Maureen 

Lewis, Babak Sharifi and Ana Habibollah-zadeh, and Danny Armeneau and Natasha 

Armeneau (collectively, the “Purchasers”) in respect of three residential lots (the 

“Purchased Assets”) owned by EQPI.  

2. The Receiver submits that it has complied with the terms of the sales process order 

approved by this Honourable Court on May 6, 2019 (the “Sales Process Order”). 
Pursuant to the Sales Process Order, the Receiver marketed all 11 residential lots 

owned by EQPI (the “EQPI Properties”) for over two years, generated acceptable 

offers for the purchase of three of those residential lots, and has satisfied all of the 

principles for approval of the Purchase Contracts pursuant to Royal Bank of Canada v 

Soundair (“Soundair”).1  

3. All capitalized terms not otherwise defined herein shall have the meaning ascribed to 

them in the Third Report of the Receiver (the “Third Report”), dated September 7, 

2021.2 

B. PROCEDURAL HISTORY 

4. On March 5, 2019, ATB Financial filed for and obtained a receivership order (the 

“Receivership Order”) appointing Hardie & Kelly Inc. (“H&K”) as receiver over all the 

assets, undertakings and properties of EQPI.3 

5. On May 16, 2019, Justice Jones granted the Sales Process Order, which, among 

other things, approved a sale and listing process and provided for the appointment of 

a listing agent. The listing agent was to be paid a success fee of 6% on the first 

$100,000.00 and 3% on the balance, other than a sale to Frank Layton or a related 

entity, or 0.5% of the total purchase price for the property in the event of an en bloc 

 
1 Royal Bank of Canada v Soundair (1991), 83 DLR (4th) 76 (Ont CA) at paragraph 16 [TAB 1] 
2 Third Report of the Receiver, dated September 7, 2021 (the “Third Report”). 
3 Third Report, at para 1. 
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sale.4 Pursuant to the Sales Process Order, the Court further approved listing prices 

for the EQPI Properties.  

6. On August 19, 2020, the Court granted a series of Orders which, among other things, 

amended the Restrictive Covenant registered against the EQPI Properties by 

replacing Frank Layton and Carol Layton with EQPI as the Developer.5 

C. BACKGROUND OF EQPI PROPERTIES 

7. The EQPI Properties consist of 11 undeveloped lots located on the northwest shore of 

Sylvan Lake, Alberta.6 The EQPI Properties are all subject to the same restrictive 

covenant that requires all property owners to adhere to certain “Architectural 

Guidelines” (the “Architectural Guidelines”).7  

8. The Architectural Guidelines require property owners to develop properties in line with 

certain rules. All building plans must be submitted to an architectural consultant (the 

“Architectural Consultant”) for his or her final approval. Applicants may submit plans 

with alternative details to those contained in the Architectural Guidelines, but they 

must demonstrate conformity with the overall objectives for the area, namely, 

maintaining high visual appeal and quality.8 

9. Under the Architectural Guidelines, the Architectural Consultant is appointed by the 

“Developer” (the “Developer”). Until August 19, 2020, the Developer was Frank and 

Carol Layton,9 and the Architectural Consultant was Katherine Ball, KB Design Ltd.10  

10. On August 19, 2020, the Receiver applied for advice and direction from the Court to, 

among other things, replace the Architectural Consultant and replace Frank and Carol 

Layton with EQPI as Developer.11  

11. The Receiver sought this relief due to concerns that Frank Layton was subject to a 

number of conflicts when enforcing the Architectural Guidelines, including because he 

was a guarantor of EQPI, a potential purchaser of the EQPI Properties, the director of 
 

4 Third Report, at para 5.  
5 Third Report, at para 9. 
6 Third Report, at para 25. 
7 Second Report of the Receiver, dated August 12, 2020 (the “Second Report”), at para 33. 
8 Second Report, at paras 34-35. 
9 Second Report, at para 33(a). 
10 Second Report, at para 33(b). 
11 Third Report, at para 9.  
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EQPI, and a resident within the same EQPI development.12 The Receiver’s relief was 

granted by Justice Jones, and EQPI replaced Frank and Carol Layton as the 

Developer, and the Receiver was granted leave to appoint a new Architectural 

Consultant.13 

12. The Receiver made repeated efforts to obtain Frank and Carol Layton’s 

recommendation for the new Architectural Consultant, but did not receive one.14 

Having received no recommendation, the Receiver sought proposals from nine 

different architectural firms in Edmonton, Red Deer and Southern Alberta that the 

Receiver assessed to be qualified to fill the role. The Receiver evaluated all proposals 

based on experience and qualifications, and ultimately selected Alvin Reinhard Fritz 

Architect Inc. (“ARFAI”) to act as the Architectural Consultant.15 

13. Since its appointment, ARFAI has prepared materials and an assurance of 

commitment to provide clarity on the Architectural Guidelines to interested parties.16  

D. SALES PROCESS 

14. Pursuant to the Receivership Order, the Receiver is empowered and authorized to 

market, advertise, and sell the EQPI Properties with the approval of this Court. 

15. Pursuant to the Sales Process Order, in approximately May 2019, the Receiver 

retained Jim Jardine of Trillian Real Estate Group as the listing agent (the “Listing 
Agent”) pursuant to a listing agreement.17 

16. Pursuant to the Sales Process Order, the Listing Agent engaged in the following 

efforts to market the EQPI Properties: 

(a) discussing the development opportunity directly with several real estate 

developers known to be interested in developing lake-front properties; 

(b) advertising to existing clients of the Listing Agent; 

(c) erecting two signs at the entrance to the EQPI Properties; 
 

12 Second Report, at para 48. 
13 Third Report, at para 9(b); Order of Justice Jones, dates August 19, 2020. 
14 Third Report, at para 41. 
15 Third Report, at para 42.  
16 Third Report, at para 43 and Appendix “D”. 
17 Confidential Affidavit of Jim Jardine, sworn September 7, 2021 (the “Confidential Jardine Affidavit”), at para 7.  
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(d) hiring a professional photographer to take drone pictures for the marketing 

materials and website postings; 

(e) advertising the EQPI Properties for sale on the Listing Agent’s website and social 

media platforms, including Facebook and Instagram; 

(f) advertising the EQPI Properties for sale on the Multiple Listing Services (“MLS”) 

Realtor.ca; and 

(g) showing the EQPI Properties to at least 20 interested parties.18 

17. On July 5, 2021, the Receiver commissioned an appraisal from Steckler Real Estate 

Appraisals Ltd. (the “Steckler Appraisal”), which provided the estimate forced sale 

value and fair market value for the individual lots, and all lots sold en bloc.19 

18. Outside of the three offers contained in the Purchase Contracts, the Listing Agent 

received a total of six additional offers on individual EQPI Property lots, each of which 

were withdrawn or not pursued for the following reasons: 

(a)  three offers were withdrawn because the offerors cited issues about clarification 

and resolution of matters relating to the Architectural Guidelines;  

(b) one offer was withdrawn because the offeror refused to waive a condition with 

respect to the approval and acceptance of architectural controls;  

(c) one offer was declined by the Receiver because the offer price was deemed to be 

too low and not acceptable; and 

(d) one offer was not pursued as the Receiver was prioritizing a potential en bloc sale 

of the EQPI Properties.20 

19. There have been multiple interested buyers who did not submit offers at all, noting 

concerns about the approval process with the Architectural Guidelines and the 

 
18 Confidential Jardine Affidavit, at para 10. 
19 Third Report, at para 36 and Appendix “D” in the Confidential Supplement to the Third Report, dated September 7, 
2021. 
20 Confidential Jardine Affidavit, at para 15. 
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ongoing opposition to the Receivership Proceedings from Frank Layton, who is 

currently a resident of property neighbouring the EQPI Properties.21 

20. Notwithstanding the challenges with marketing the EQPI Properties, on August 19, 

2021, the Receiver (as Vendor) and the Purchasers entered into the Purchase 

Contracts, subject to the approval of this Honourable Court. 

21. The Receiver submits that the Purchase Contracts are commercially reasonable in the 

circumstances, arose from the Sales Process Order, were negotiated by parties at 

arm's length and in good faith, represent the highest and best offers for individual lots 

within the EQPI Properties, the consideration payable thereunder is commercially 

reasonable and will maximize the available recovery to creditors.  

E. ISSUE 

22. The sole issue to be determined by this Honourable Court is whether the Purchase 

Contracts should be approved. 

F. LAW AND ARGUMENT 

23. The Alberta Court of Appeal has recently confirmed the test in Soundair for whether a 

Court should approve an asset sale by a court-appointed receiver.22  

24. According to the Court in 1705221 Alberta Ltd. v Three M Mortgages Inc. (“170 
Alberta”), citing to Soundair, the test requires satisfaction of the following factors: 

(a) whether the Receiver has made a sufficient effort to get the best price and has not 

acted improvidently; 

(b) whether the interest of all parties have been considered, and not just the interests 

of the creditors; 

(c) the efficacy and integrity of the process by which offers are obtained; and 

(d) whether there has been unfairness in the working out of the process.23 

 
21 Confidential Jardine Affidavit, at para 16.  
22 1705221 Alberta Ltd. v Three M Mortgages Inc., 2021 ABCA 144 [TAB 2]. 
23 170 Alberta, at para 19 [TAB 2]; see also Soundair, at paragraph 16 [TAB 1]. 
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25. In 170 Alberta, the Court further noted that when approving a sale recommended by a 

receiver, the Court “is not engaged in a perfunctory, rubberstamp exercise. But neither 

should a court reject a receiver’s recommendation on sale absent exceptional 

circumstances.”24 

26. The Receiver submits that the Receiver has satisfied the foregoing Soundair 

considerations and the Purchase Contracts should be approved. The Receiver will 

address each of these considerations individually. 

(a) Receiver has made sufficient effort to obtain the best price 

27. As noted in Soundair, when deciding whether the Receiver acted providently, the 

Court should examine the conduct of the Receiver in light of the information the 

Receiver had when it agreed to accept an offer, and should be very cautious to decide 

the Receiver’s conduct was improvident based on information that came to light after 

the Receiver’s decision.25   

28. Further, in 170 Alberta, one of the debtor’s guarantors argued that the receiver listed 

the lands at an amount below their value, citing to his own appraisal.26 However, the 

Court rejected this argument, finding that the listing price was consistent with the 

values contained in the appraisal appended to the receiver’s first report, which was 

before the court when it approved the receiver’s proposed sales process.27 The 

debtor’s guarantor did not take exception with the appraisal at the time the sales 

process was approved, and the Court agreed that disputing the appraisal at a later 

point in time amounted to a collateral attack on the sales process order.28 

29. Similarly, on May 3, 2019, this Court approved the Receiver’s proposed sales process 

in the Sales Process Order, which was not appealed. The Receiver complied with the 

terms of the Sales Process Order, which generated the offers from the Purchasers. 

30. Beyond its compliance with the Sales Process Order, the Receiver has undertaken 

significant efforts to engage a new Architectural Consultant to provide transparency 

and increase confidence in the Architectural Guidelines. 

 
24 170 Alberta, at para 22 [TAB 2].  
25 Soundair, at paragraph 21 [TAB 1]. 
26 170 Alberta, at para 23 [TAB 2]. 
27 170 Alberta, at para 25 [TAB 2]. 
28 170 Alberta, at para 28 [TAB 2]. 
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31. With respect to the price obtained, the Court in Soundair noted that the fact that the 

present offer was the only one acceptable to the receiver after 10 months of 

attempting to sell the airline, served as strong evidence that the price was 

reasonable.29 Similarly, the offers contained in the Purchase Contracts are the only 

acceptable offers available to the Receiver after the Receiver has been attempting to 

sell the EQPI Properties for over two years. Pursuant to Soundair, this fact favours 

approving the proposed Purchase Contracts. 

32. In the present case, the Steckler Appraisal supports the price obtained by the 

Receiver for the Purchased Assets and demonstrates that price obtained for each of 

the respective lots is the best that could be obtained in the circumstances.  

33. The Receiver submits that on the evidence before this Court the first consideration 

under Soundair has been satisfied and the Receiver has obtained the best price 

possible in the circumstances and as evidenced by the Purchase Contracts. 

(b) The interests of all parties 

34. Pursuant to Soundair, the primary interest in a court-approved asset sale is that of the 

creditor of the debtor, but it is not the only or overriding consideration.30 Other persons 

whose interests require consideration include purchasers who have bargained at 

length and at their own expense.31 This was confirmed in 170 Alberta, where the Court 

considered that the successful bidder had negotiated an offer to purchase in good 

faith over a year before the appeal was heard, and who continued to live with 

uncertainty.32 

35. According to 170 Alberta, with reference to Soundair, it was important to consider the 

successful bidder’s interests to avoid undermining the integrity of receivership 

proceedings: 

I have decided this appeal in the way I have in order to assure business people 
who deal with court-appointed receivers that they can have confidence that an 
agreement which they make with a court-appointed receiver will be far more 
than a platform upon which others may bargain at the court approval stage. I 
think that persons who enter into agreements with court-appointed receivers, 

 
29 Soundair, at para 24 [TAB 1]. 
30 Soundair, at para 39 [TAB 1].  
31 Soundair, at para 40 [TAB 1].  
32 170 Alberta, at para 42 [TAB 2]. 
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following a disposition procedure that is appropriate given the nature of the 
assets involved, should expect that their bargain will be confirmed by the 
court.33 

36. The Receiver submits that the Purchase Contracts benefit the interests of the 

creditors, as well as the good faith interests of the Purchasers, and approving the 

Purchase Contracts maintains the integrity of the receivership process. 

(c) The efficacy and integrity of the sales process by which the offer was obtained 

37. If the Receiver’s primary concern is protecting the interests of creditors, its secondary 

concern is the commercial efficacy and integrity of the process by which the sale is 

effected.34  

38. The Court in Soundair also confirmed it is “neither logical nor practical” to compare 

current results to what might have been recovered in some other set of 

circumstances.35 

39. In 170 Alberta, the Court considered this factor in light of the fact the receiver had 

already obtained an order approving a sales process. The Court noted that in that 

application, the receiver satisfied its efforts to engage an appraiser to value the lands, 

determine the best sales process, and why it recommended its selected listing 

agent.36  

40. The Court in 170 Alberta went on to reject the argument that the marketing process 

was rushed, noting the receiver fielded inquiries from 15 interest parties, toured the 

lands with three interested parties, posted signs visible from the highway, and ensured 

the listing was posted on the listing agent’s website. In light of these efforts, the Court 

in 170 Alberta held, 

Marketing an asset is an unpredictable exercise. It is pure speculation that a 
longer marketing period would have generated additional, let alone better, 
offers.  

We are not persuaded that the integrity of the sale process was 
compromised.37 

 
33 170 Alberta, at para 42 [TAB 2], citing to Soundair, at para 69 [TAB 1].  
34 Soundair, at para 42 [TAB 1]. 
35 Soundair, paragraph 45 [TAB 1]. 
36 170 Alberta, at para 43 [TAB 2].  
37 170 Alberta, at paras 44-45 [TAB 2]. 
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41. Similarly, the Receiver has followed the terms of the Sales Process Order, and taken 

similar, if not further, efforts to market the EQPI Properties than the receiver in 170 

Alberta. Pursuant to its mandate from the Receiver, the Listing Agent showed the 

EQPI Properties to 20 interested parties, posted two signs at the entranceway to the 

EQPI Properties, hired a professional photographer to take drone photos for the 

marketing materials, and advertised the listing on social media, MLS and the Listing 

Agent’s website.38 

42. In the present circumstances, the Sales Process Order was approved by this 

Honourable Court, and at the time of its approval, no party objected in any way to how 

it was proposed to be carried out. 

43. As noted by the Court in Grant Forest Products Inc., Re, it is well established in 

insolvency law in Canada that once a process has been put in place by court order for 

the sale of assets of a failing business, that process should be honoured, except in 

extraordinary circumstances.39 

44. The Receiver submits that the Court should protect the integrity of the Sales Process 

approved in this case and approve the Purchase Contracts entered into with the 

Purchasers.  

(d) Was there unfairness in the process 

45. In deciding whether the process by which the Receiver obtained an offer was fair, 

courts typically avoid delving “into the minutia of the process or of the selling strategy 

adopted by the receiver”,40 but are still responsible for making the final determination 

of whether the process was fair. 

46. In Soundair, the Court examined the Receiver’s negotiations to determine if there was 

evidence of any prejudice to the interested parties, and ultimately concluded the 

negotiations were fair.41 

47. The Receiver submits that it has acted reasonably, prudently, fairly and not arbitrarily 

in entering into the Purchase Contracts. The Receiver attempted to solicit input from 
 

38 Confidential Jardine Affidavit, at para 10. 
39 Grant Forest Products Inc., Re, 2010 ONSC 1846, at paragraph 29 [TAB 3]. 
40 Soundair, at para 49 [TAB 1].  
41 Soundair, at para 55 [TAB 1].  
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Frank Layton when it appointed a new Architectural Consultant, but received no 

recommendations. The Receiver has also provided opportunities for Mr. Layton to 

submit a bid for the EQPI Properties but no such bid has ever been received.42 At all 

points, the Receiver has been transparent in the sales process, and endeavoured to 

consider the interests of all parties.

48. The Receiver maintains there was no unfairness to any parties in the process it 

followed, which was approved by the Court, and the Purchase Contracts ought to be 

approved.  

49. Accordingly, and based upon the foregoing, the Receiver submits that all aspects of 

the Soundair principles have been satisfied in the present circumstances. The 

Receiver has undertaken extensive and lengthy efforts to market and sell the EQPI 

Properties.

G. RELIEF REQUESTED

50. The Receiver respectfully requests that this Honourable Court approve the Purchase 

Contracts, and grant the form of sale approval and vesting orders submitted by the 

Receiver. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 7th day of September 2021. 

MLT AIKINS LLP

Ryan Zahara/Kaitlin Ward
Counsel for BDO Canada Limited, in its capacity as 
Receiver

42 Third Report, at para 44.

R Z h /
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