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PART I - OVERVIEW 

1. Carmela Marzilli (“Marzilli”), the first-ranking secured creditor of CannaPiece Corp. 

(“CPC”) and 1000420548 Ontario Inc. (“548”), the proposed purchaser of CPC’s shares, 

support the Applicants’ motion for, among other things, approval of the 548 SPA, defined 

below, and the transaction contemplated thereby (the “Transaction”). 

2. Marzilli and 548 file this factum in reply to the objections raised by 2125028 Ontario 

Inc.’s (“212”) and in support of the Applicants’ motion dispensing with the written consent 

of CPC’s landlord to the change in effective control of CPC from Cannapiece Group Inc. 

(“CGI”) to 548. 

3. Marzilli and 248 respectfully submit that 212’s objections to the outcome of the 

SISP are simply an impermissible collateral attack on the Sales Process Order of Justice 

Penny dated November 10, 2022, which 212 supported at the time it was granted.  

PART II - FACTS 

A. The Initial Order and Priority Scheme 

4. On November 3, 2022, CGI, CPC, and related companies (collectively the 

“Applicants”) sought and obtained an order (the “Initial Order”) pursuant to the 

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 

“CCAA”).1 

5. The Initial Order:  

(a) appointed BDO Canada Limited (“BDO”) as CCAA Monitor (the “Monitor”); 

                                            
1 Initial Order, Appendix B, Second Report of the Monitor dated January 28, 2023 (the “Second Report”), 
Caselines Current E49. 
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(b) approved interim funding advanced by Cardinal Advisory Limited 
(“Cardinal”) to finance the Applicants’ working capital requirements in the 
maximum amount of $500K (the “DIP Facility”); and 

(c) granted a first-ranking administration charge (the “Administration 
Charge”) securing the Monitor’s professional fees and disbursements and 
those of its counsel up to $250K, and a second-ranking charge securing the 
funds advanced by Cardinal under the DIP Facility. 

6. The Applicants’ primary secured creditors are Marzilli and 212.2 

7. As of November 8, 2022, CPC was indebted to Marzilli in the approximate amount 

of $6.8 million (the “Marzilli Debt”), and 212 in the approximate amount of $4 million (the 

“212 Debt”).3 

8. The Marzilli Debt is secured by a first-ranking general security agreement over all 

of CPC’s personal property except for accounts receivable and specific equipment (the 

“Specific Equipment”).4 The 212 Debt is secured by a first-ranking security interest in 

the Specific Equipment. 5 

B. Subsequent Orders and Stalking Horse SPA 

i. Amended and Restated Initial Order and Sales Process Order 

9. On November 10, 2022, Justice Penny granted an amended and restated initial 

order, providing, among other things, an increase in the Administration Charge to $500K.6 

                                            
2 The Second Report at para 30, Caselines Current E18. 
3 The Second Report at para 30, Caselines Current E18. 
4 General Security Agreement, Exhibit O, Affidavit of Afshin Souzankar sworn November 2, 2022 (the “First 
Souzankar Affidavit”), Caselines Master A188. 
5 Exhibits C-E, Affidavit of Robert Pinheiro sworn January 27, 2023 (“Pinheiro Affidavit”), Caselines Current 
B-1-24 to B-1-35. 
6 Amended and Restated Initial Order, Appendix D, Second Report, Caselines Current E74. 
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10. On November 10, 2022, Justice Penny also granted a sales process approval 

order (the “Sales Process Order”),7 which: 

(a) approved the sale and investment process (“SISP”) attached to the order 
as Schedule A; 

(b) approved the execution by the Applicants of the stalking horse purchase 
agreement dated November 8, 2022 (the “Stalking Horse SPA”) between 
CGI, as vendor, CPC, and Cardinal, as purchaser;  

(c) approved the performance and completion of the Stalking Horse SPA 
subject to receiving other superior bids; and 

(d) authorized the Applicants to utilize the deposit facility provided by Cardinal 
under the Stalking Horse SPA to finance working capital requirements up 
to a maximum amount of $3 million (the “Deposit Facility”), and granted 
Cardinal a priority charge, second to the Administration Charge, to secure 
all amounts advanced under the Deposit Facility (the “Deposit Facility 
Charge”). 

11. In his endorsement dated November 14, 2022, Justice Penny wrote:8 

If the Stalking Horse agreement is not approved, the applicants will not have 
sufficient funds to continue operating, to the detriment of their 
stakeholders… Importantly, no better or other alternative has been 
identified.  Despite the applicant’s efforts, they were unable to source other 
rescue financing or purchase proposals, either inside or outside of the filing. 
[emphasis added] 

ii. The Stalking Horse SPA 

12. The material terms of the Stalking Horse SPA include:9  

                                            
7 Sales Process Approval Order of Justice Penny dated November 10, 2022, Appendix E, Second Report, 
Caselines Current E95. 
8 Endorsement of Justice Penny re Sales Process at para 4, Appendix F, Second Report, Caselines Current 
E118. 
9 Stalking Horse Share Purchase Agreement dated November 8, 2022 (“Stalking Horse SPA”), Exhibit B, 
Affidavit of Ashfin Souzankar sworn November 8, 2022 (“Second Souzankar Affidavit”), Caselines Master 
A96. 

https://canlii.ca/t/jt3x6#par4
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(a) The purchase by Cardinal of 100% of the shares (the “Purchased Shares”) 
in CPC from CGI for a purchase price of $3.5 million in cash, plus Assumed 
Liabilities, as defined in the Stalking Horse SPA, if any;10 

(b) Assumed Liabilities under the Stalking Horse SPA means:11 

(a) Liabilities, specifically and expressly designated by the Purchaser as 
assumed Liabilities in Schedule “H”, as the same may be modified by the 
Purchaser prior to November 30, 2022 in accordance with the terms 
hereof; and (b) all Liabilities which relate to: (i) the Business under any 
Assumed Contracts; (ii) any Permits and Licenses forming part of the 
Retained Assets; in each case solely in respect of the period from and 
after the Closing Time and not relating to any default existing prior to or as 
a consequence of Closing 

(c) Schedule H of the Stalking Horse SPA provides as follows:12 

1. The Marzilli Debt subject to terms and conditions satisfactory to the 
Purchaser in all respects, the quantum of which assumption will be 
disclosed to the Monitor and all participants in the SISP on or before 
November 30, 2022. For further certainty, if the Purchaser is not able 
to negotiate terms of assumption satisfactory to the Purchaser in its 
sole and absolute discretion, it shall have no obligation to assume 
the Marzilli Debt. [emphasis added] 

2. The 212 Debt subject to terms and conditions satisfactory to the 
Purchaser in all respects, the quantum of which assumption will be 
disclosed to the Monitor and all participants in the SISP on or before 
November 30, 2022. For further certainty, if the Purchaser is not able 
to negotiate terms of assumption satisfactory to the Purchaser in its 
sole and absolute discretion, it shall have no obligation to assume 
the 212 Debt. [emphasis added] 

[Note: Balance of schedule to be completed on or before November 30, 
2022.] 

(d) An express acknowledgement under Article 1 that the Schedules to the 
Stalking Horse SPA are not complete, “are for the benefit of Cardinal and 
may be amended or completed by [Cardinal], in its sole and absolute 
discretion, on or before the dates set out in such Schedules and on notice 
to [CGI]”;13 and 

(e) The share purchase transaction is conditional upon:  

                                            
10 Stalking Horse SPA, s. 3.2, Exhibit B, Second Souzankar Affidavit, Caselines Master A849. 
11 Stalking Horse SPA, s. 1.1, Exhibit B, Second Souzankar Affidavit, Caselines Master A841. 
12 Stalking Horse SPA, Schedule H, Exhibit B, Second Souzankar Affidavit, Caselines Mast A888. 
13 Stalking Horse SPA, Article 1, Exhibit B, Second Souzankar Affidavit, Caselines Master A848. 
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(i) the court issuing a reverse vesting order, transferring the Purchased 
Shares to Cardinal free and clear of any encumbrances;14 and  

(ii) receipt of landlord approval for the change in control of CPC and the 
extension of the leases for the Manufacturing Premises, defined 
below, on terms satisfactory to the purchaser, acting reasonably.15 

13. 212, who has been represented by counsel throughout this proceeding, supported 

the Amended and Restated Initial Order, the Sales Process Order, and the Stalking Horse 

SPA, including the approval of the Deposit Facility Charge.16  

14. On November 30, 2022, Cardinal informed the Monitor that it was assuming the 

212 Debt under the Stalking Horse SPA, and requested an extension to finalize the 

Assumed Liabilities schedule to continue ongoing negotiations regarding the assumption 

of the Marzilli Debt. The Monitor granted an extension to December 7, 2022.17 

15. On December 7, 2022, Cardinal requested a further extension to finalize the 

assumption of the Marzilli Debt to December 9, 2022, which the Monitor granted.18 

16. On December 12, 2022, Cardinal confirmed to the Monitor that the consideration 

for the Purchased Shares would consist of the $3.5 million in cash, the assumption of the 

212 Debt and the assumption of the Marzilli Debt.19 

                                            
14 Stalking Horse SPA, s. 9.1(a), Exhibit B, Second Souzankar Affidavit, Caselines Master A859. 
15 Stalking Horse SPA, s. 9.2(a), Exhibit B, Second Souzankar Affidavit, Caselines Master A859. 
16 Cannapiece Group Inc v. Marzili, 2022 ONSC 6379 at para 9.  
17 Second Report at para 38, Caselines Current E20. 
18 Second Report at para 39, Caselines Current E20. 
19 Second Report at para 40, Caseliens Current E20. 

https://canlii.ca/t/jt3x6#par9
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17. On December 23, 2022, Cardinal informed the Monitor that the assumption 

agreement with regards to the Marzilli Debt had been terminated, and no longer formed 

part of the consideration.20 

18. In each instance, the Monitor’s website was updated to convey the developments 

regarding the Assumed Liabilities, a revised Stalking Horse SPA was loaded to the data 

room, all in compliance with the SISP, and potential bidders were advised.21 

19. Therefore, as at December 23, 2022, if not for a better bid surfacing during the 

SISP, Cardinal would have acquired the Purchased Shares free and clear of CPC’s 

obligations under the Marzilli Debt, and Marzilli would have suffered a total loss of $6.8 

million. 

C. The Successful Bid by 548 

20. On January 18, 2023, Marzilli requested an extension of the bid deadline from 

January 18, 2023 to January 20, 2023 to submit a bid. With the consent of the Applicants, 

and Cardinal, the Monitor granted the extension.22   

21. On January 20, 2023, 548, a newly incorporated Ontario company, owned by John 

Brnjas, submitted its bid (the “548 Bid”) to purchase the Purchased Shares for a purchase 

price of $4 million in cash and the assumption of the Marzilli Debt.23 

                                            
20 Second Report at para 41, Caselines Current E20. 
21 Second Report at paras 39-41, Caselines Current E20. 
22 Second Report at para 45, Caselines Current E21. 
23 Second Report at para 48, Caselines Current E22. 
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22. The 548 Bid did not include an assumption of the 212 Debt.  548 attempted to 

negotiate with 212 for the assumption of the 212 Debt, but no agreement was reached.24 

23. No other bids were received by the revised bid deadline. The Monitor, in 

consultation with the Applicants, evaluated the 548 Bid against the Stalking Horse SPA 

in accordance with the criterion prescribed by the SISP, and determined that the 548 Bid 

was the lead bid.25  

24. The Monitor inquired with Cardinal as to whether it had any intention of 

participating in the auction to outbid 548, to which it declined. As a result, the Monitor 

determined the 548 Bid to be the successful bid, and the 548 Bid was accepted (the “548 

SPA”).26 

25. In accordance with the SISP, 548 has paid $3.7 million in trust to the Monitor.27  

26. Pursuant to the 548 SPA, CPC will offer continuing employment to approximately 

95% of CPC’s 150 employees.28  

27. Subject to this Court’s approval, the transaction contemplated by the 548 Bid is 

scheduled to close by February 1, 2023 (or such other earlier or later date as may be 

agreed by CGI and 548 in writing).29 

                                            
24 Second Report at para 46, Caselines Current E21. 
25 Second Report at paras 49-53, Caselines Current E22. 
26 Second Report at para 55, Caselines Current E23. 
27 Second Report at para 56, Caselines Current E23. 
28 Second Report at para 61(b), Caselines Current E24. 
29 Second Report at para 62, Caseliens Current E25. 
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D. 212’s Opposition  

28. Despite supporting the SISP, the Stalking Horse SPA and the Deposit Facility 

Charge, 212 now opposes the Applicants’ motion to approve the 548 SPA. 

29. Robert Pinheiro (“Pinheiro”), 212’s President deposes that 212’s support for the 

SISP, the Stalking Horse SPA and the Deposit Facility Charge was predicated on its 

expectation that any purchaser would be required to assume the 212 Debt on terms 

similar to the assumption of debt agreement between 212 and Cardinal dated November 

10, 2022 (the “212 Debt Assumption Agreement”).30 Marzilli and 248 submit that 

Pinheiro’s subjective expectations are irrelevant and do not square with the express terms 

of the SISP and the Stalking Horse SPA which expressly contemplate that no purchaser 

was under an obligation to assume the 212 Debt or the Marzilli Debt. 

E. Landlord Consent to Change in Control of CPC 

30. Dream Industrial (GP) Inc. is the owner and landlord (the “Landlord”) of the 

property municipally known as 1725 McPherson Court, Pickering Ontario. CPC occupies 

and operates out of premises known as Phase 1 and Phase 2 in the property (the 

“Manufacturing Premises”) pursuant to two existing leases (the “Existing Leases”).  

31. The pertinent terms of the Existing Leases are as follows: 

(a) The term is set to expire in June, 2023;31 

                                            
30 Pinheiro Affidivat at paras 19-24, Caselines Current B-1-5; 212 Debt Assumption Agreement, Exhibit H, 
Pinheiro Affidavit, Caselines Current B-1-94. 
31 Lease for Phase 1, s. 4, Exhibit H, Affidavit of Afshin Souzankar sworn November 2, 2022 (“First 
Souzankar Affidavit”), Caselines Master A127. 
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(b) The tenant has a right to extend the term for five years on the same terms 
as the Existing Leases except for rent, which is to be determined by 
agreement or arbitration;32 and 

(c) CPC is to obtain the Landlord’s consent to any change in control, which 
consent is not to be unreasonably withheld.33  

32. Marzilli and 248 understand that as of the time of the filing of this factum the 

Landlord has not consented in writing to the change in effective control of CPC from CGI 

to 548, but has instead requested that a third party indemnity of CPC’s obligations be 

provided or that a security deposit be paid in consideration for the Landlord’s consent.  

PART III - ISSUES 

33. The issue to be determined is whether the Transaction, to the extent it would vest 

out 212’s security in ResidualCo, should be approved. The secondary issue is whether 

the Landlord’s written consent to the change of control of CPC from CGI to 548 should 

be dispensed with. 

PART IV - SUBMISSIONS  

A. 212’s Opposition Should be Rejected 

34. On a plain reading of the Stalking Horse SPA and the SISP, no assumption of the 

212 Debt is mandated. Rather, the assumption of the 212 Debt is framed as a possible 

option at the sole and absolute discretion of the purchaser.  It is untenable to suggest that 

the Sales Process Order was premised upon the 212 Debt Assumption Agreement, when 

the 212 Debt Assumption Agreement was never filed in court until now.  

                                            
32 Lease for Phase 1, Schedule D, Exhibit H, First Souzankar Affidavit, Caselines Master A150. 
33 Lease for Phase 1, s. 19, Exhibit H, First Souzankar Affidavit, Caselines Master A132. 
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35. 212’s opposition constitutes an impermissible collateral attack on the Sales 

Process Order.34 212 is effectively seeking to re-write the terms of the Sales Process 

Order and the Stalking Horse SPA, and change the rules of the SISP, by requiring the 

purchaser to assume the 212 Debt.   

36. The subjective views of a party are irrelevant to the meaning and effect of a court 

order. The principles governing the interpretation of a court order are summarized by the 

British Columbia Court of Appeal in Yu v. Jordan:35 

In my view, the interpretation of a court order is not governed by the 
subjective views of one or more of the parties as to its meaning after the 
order is made. Rather an order, whether by consent or awarded in an 
adjudicated disposition, is a decision of the court. As such, it is the court, 
not the parties, that determines the meaning of its order. In my view, the 
correct approach to interpreting the provisions of a court order is to examine 
the pleadings of the action in which it is made, the language of the order 
itself, and the circumstances in which the order was granted. [emphasis 
added] 

37. In Bison Properties Ltd. (Re), certain bondholders opposed the receiver’s motion 

for approval of the sale of the debtor’s assets, arguing that the order approving the sale 

process was predicated on the bondholders’ claims being determined before any sale 

approval motion. Walker J. dismissed the bondholders’ opposition and approved the 

sale:36  

While I find it clear that the Purchasing Bondholders were of the view, 
expressed through their counsel, that their claims must be determined 
ahead of any sale approval application, it is not clear to me on the evidence 
on this application that the parties were ad idem or that Brown J. made the 
SISP Order with that condition in mind. 

                                            
34 8527504 Canada Inc. v Liquibrands Inc., 2015 ONSC 5912 at para 5. 
35 Yu v. Jordan, 2012 BCCA 367, at para 53, quoted with approval by Justice Cavanagh in Krashnik 
Investments Limited v. 186 Old Kennedy Development Inc., 2022 ONSC 6249 at para 19. 
36 Bison Properties Ltd. (Re), 2016 BCSC 793, at paras 86, 93-94. 

https://canlii.ca/t/gldqw#par5
https://canlii.ca/t/fspd1#par53
https://canlii.ca/t/jst0p#par19
https://canlii.ca/t/jst0p#par19
https://canlii.ca/t/gr5f0#par86
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In all, the Purchasing Bondholders have not proven on this application that 
the sale of Bison’s assets per the SSIP Order was predicated on prior 
determination of the Purchasing Bondholders’ claims. The SISP Order and 
Receivership Order are clear on their face and provide jurisdiction to the 
Receiver to market and sell Bison’s assets in a manner that will vest title of 
the Property to a potential purchaser so long as court approval is obtained. 
[emphasis added] 

38. In White Birch Paper Holding Company (Proposition de), the Quebec Court of 

Appeal dismissed a motion for leave to appeal the judgment of Mongeon J. approving the 

sale of the debtors’ assets under the CCAA. The motion was dismissed on the grounds 

that the appeal effectively rested on establishing that the court ought to have changed the 

rules of the sales process after the sales process had been approved and implemented:37 

Firstly, the use of credit was part of the process approved by the parties, 
the monitor and the courts; it cannot be described now as unreasonable in 
the circumstances (ss. 36(3)(a)). To hold that before approving a winning 
bid the Superior Court should have considered the impact of the use of 
credit on the value of the bids is tantamount to changing the rules of the 
game once it has been played. The approved process allowed for the use 
of credit by a bidder duly authorized and at no time was it said or hinted that 
a credit bid should be considered differently from a cash bid. 

39. In the facts at bar, 212 has not proven that the SISP was predicated on the 

condition that any purchaser be required to assume the 212 Debt, and its subjective 

expectations are directly contrary to the terms of the Sales Process Order, the SISP, and 

the Stalking Horse SPA.  

40. For these reasons, 212’s opposition to the sale should be dismissed.  

                                            
37 White Birch Paper Holding Company (Proposition de), 2010 QCCA 1950 at para 14. 

https://canlii.ca/t/2d59j#par14
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B. The Sale Should be Approved 

i. Principles Applicable to Approval of CCAA Sales 

41. Marzilli and 548 adopt the submissions of the Applicants and the Monitor’s 

recommendation that the Transaction be approved.  

42. Section 36(3) of the CCAA sets out the following list of factors for the Court to 

consider in determining whether to approve a sale transaction outside the ordinary 

course: 

(a) whether the process leading to the proposed sale or disposition was 
reasonable in the circumstances; 

(b) whether the monitor approved the process leading to the proposed sale or 
disposition; 

(c) whether the monitor filed with the court a report stating that in their opinion 
the sale or disposition would be more beneficial to the creditors than a sale 
or disposition under a bankruptcy; 

(d) the extent to which the creditors were consulted;  

(e) the effects of the proposed sale or disposition on the creditors and other 
interested parties; and 

(f) whether the consideration to be received for the assets is reasonable and 
fair, taking into account their market value. 

43. The factors enumerated at s. 36(3) of the CCAA generally incorporate and overlap 

with the principles articulated by the Court of Appeal for Ontario in Royal Bank of Canada 

v Soundair Corp before the enactment of s. 36(3).38  

                                            
38 Canwest Publishing Inc., Re, 2010 ONSC 2870 at para 13; Royal Bank of Canada v Soundair Corp., 
1991 CanLII 2727 (ON CA). 

https://canlii.ca/t/29wc3#par13
https://www.canlii.org/en/on/onca/doc/1991/1991canlii2727/1991canlii2727.html
https://www.canlii.org/en/on/onca/doc/1991/1991canlii2727/1991canlii2727.html
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44. Unless a proposed transaction clearly offends s. 36(3) or the Soundair principles, 

the Court will generally uphold the business judgment of the parties and the court- 

appointed officer overseeing the sale. 

ii. The Factors Are Met in this Case 

45. In this case, the sales process was previously approved, and the resulting 

successful bid meets the test under section 36(3) of the CCAA. Among other things: 

(a) The sales process was conducted in accordance with the SISP; 

(b) There was no unfairness with respect to the implementation of the SISP; 
and 

(c) The alternative to the proposed transaction is a liquidation and bankruptcy, 
which would result in a loss of approximately 150 jobs. 

C. The Landlord’s Consent Should be Dispensed With or Deemed Confirmed  

46. The authorities are clear that the refusal to consent to a change of control will be 

unreasonable where it is designed to achieve a collateral purpose or benefit to a 

landlord.39  

47. In Enwave Geo Communities, LP v. Kings Towns North, Inc., Justice Morawetz 

directed the landlord to provide its consent to the change of control of the tenant in 

circumstances where the landlord was entitled to unreasonably withhold its consent:40 

I agree with the submissions of the Applicant to the effect that the 
contractual purpose of KTNI’s discretion is to protect it from the costs and 
prejudice associated with a transfer.  It is not to give KTNI the ability to try 
and extract the entire value of the Berm Lease or the Berm Lands as 
compensation for consenting to a change in control. 

                                            
39 Royal Bank of Canada v. Oxford Medical Imaging Inc., 2019 ONSC 1020 at para 49.  
40  Enwave Geo Communities, LP v. Kings Towns North, Inc., 2021 ONSC 3978 at paras 37-38. 

https://canlii.ca/t/hz16m#par49
https://canlii.ca/t/jnqx2#par37
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In the result, I find that the $75,000 processing fee is the only amount to 
which EGC is obligated to pay to KTNI under s. 13.4 of the Berm Lease and 
accordingly, KTNI is directed to provide its consent to the change in control. 

48. Under the Existing Leases, the tenant is CPC, and there are no related obligations 

imposed on CPC’s shareholders guaranteeing CPC’s performance of its obligations or 

indemnifying the Landlord from CPC’s failure to perform its obligations.    

49. In circumstances where the Landlord did not enjoy such benefits under the Existing 

Leases, it is unreasonable for the Landlord to insist on them in exchange for consenting 

to the change in control of CPC.  

PART V - ORDER REQUESTED 

50. Marzilli and 548 respectfully request an order approving the 548 SPA, and an order 

vesting all claims against the Purchased Shares in ResidualCo and dispensing with the 

Ladlord’s written consent to the change in effective control of CPC’s shares. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 30th day of January, 2023. 

  
  

Per:  
  David P. Preger 
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SCHEDULE “B” 
RELEVANT STATUTES 

See Applicants’ Factum for CCAA Provisions 

Commercial Tenancies Act, RSO 1990, c L.7 

Licence to assign not to be unreasonably withheld 

23 (1) In every lease made after the 1st day of September, 1911, containing a covenant, 
condition or agreement against assigning, underletting, or parting with the possession, or 
disposing of the land or property leased without licence or consent, such covenant, 
condition or agreement shall, unless the lease contains an express provision to the 
contrary, be deemed to be subject to a proviso to the effect that such licence or consent 
is not to be unreasonably withheld.  R.S.O. 1990, c. L.7, s. 23 (1). 

Application to court where consent to assignment or subletting withheld 

(2) Where the landlord refuses or neglects to give a licence or consent to an assignment 
or sub-lease, a judge of the Superior Court of Justice, upon the application of the tenant 
or of the assignee or sub-tenant, made according to the rules of court, may make an order 
determining whether or not the licence or consent is unreasonably withheld and, where 
the judge is of opinion that the licence or consent is unreasonably withheld, permitting the 
assignment or sub-lease to be made, and such order is the equivalent of the licence or 
consent of the landlord within the meaning of any covenant or condition requiring the 
same and such assignment or sub-lease is not a breach thereof 
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	PART I -  OVERVIEW
	1. Carmela Marzilli (“Marzilli”), the first-ranking secured creditor of CannaPiece Corp. (“CPC”) and 1000420548 Ontario Inc. (“548”), the proposed purchaser of CPC’s shares, support the Applicants’ motion for, among other things, approval of the 548 S...
	2. Marzilli and 548 file this factum in reply to the objections raised by 2125028 Ontario Inc.’s (“212”) and in support of the Applicants’ motion dispensing with the written consent of CPC’s landlord to the change in effective control of CPC from Cann...
	3. Marzilli and 248 respectfully submit that 212’s objections to the outcome of the SISP are simply an impermissible collateral attack on the Sales Process Order of Justice Penny dated November 10, 2022, which 212 supported at the time it was granted.
	PART II -  facts
	A. The Initial Order and Priority Scheme

	4. On November 3, 2022, CGI, CPC, and related companies (collectively the “Applicants”) sought and obtained an order (the “Initial Order”) pursuant to the Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”).0F
	5. The Initial Order:
	(a) appointed BDO Canada Limited (“BDO”) as CCAA Monitor (the “Monitor”);
	(b) approved interim funding advanced by Cardinal Advisory Limited (“Cardinal”) to finance the Applicants’ working capital requirements in the maximum amount of $500K (the “DIP Facility”); and
	(c) granted a first-ranking administration charge (the “Administration Charge”) securing the Monitor’s professional fees and disbursements and those of its counsel up to $250K, and a second-ranking charge securing the funds advanced by Cardinal under ...

	6. The Applicants’ primary secured creditors are Marzilli and 212.1F
	7. As of November 8, 2022, CPC was indebted to Marzilli in the approximate amount of $6.8 million (the “Marzilli Debt”), and 212 in the approximate amount of $4 million (the “212 Debt”).2F
	8. The Marzilli Debt is secured by a first-ranking general security agreement over all of CPC’s personal property except for accounts receivable and specific equipment (the “Specific Equipment”).3F  The 212 Debt is secured by a first-ranking security ...
	B. Subsequent Orders and Stalking Horse SPA
	i. Amended and Restated Initial Order and Sales Process Order


	9. On November 10, 2022, Justice Penny granted an amended and restated initial order, providing, among other things, an increase in the Administration Charge to $500K.5F
	10. On November 10, 2022, Justice Penny also granted a sales process approval order (the “Sales Process Order”),6F  which:
	(a) approved the sale and investment process (“SISP”) attached to the order as Schedule A;
	(b) approved the execution by the Applicants of the stalking horse purchase agreement dated November 8, 2022 (the “Stalking Horse SPA”) between CGI, as vendor, CPC, and Cardinal, as purchaser;
	(c) approved the performance and completion of the Stalking Horse SPA subject to receiving other superior bids; and
	(d) authorized the Applicants to utilize the deposit facility provided by Cardinal under the Stalking Horse SPA to finance working capital requirements up to a maximum amount of $3 million (the “Deposit Facility”), and granted Cardinal a priority char...

	11. In his endorsement dated November 14, 2022, Justice Penny wrote:7F
	If the Stalking Horse agreement is not approved, the applicants will not have sufficient funds to continue operating, to the detriment of their stakeholders… Importantly, no better or other alternative has been identified.  Despite the applicant’s eff...
	ii. The Stalking Horse SPA

	12. The material terms of the Stalking Horse SPA include:8F
	(a) The purchase by Cardinal of 100% of the shares (the “Purchased Shares”) in CPC from CGI for a purchase price of $3.5 million in cash, plus Assumed Liabilities, as defined in the Stalking Horse SPA, if any;9F
	(b) Assumed Liabilities under the Stalking Horse SPA means:10F

	(a) Liabilities, specifically and expressly designated by the Purchaser as assumed Liabilities in Schedule “H”, as the same may be modified by the Purchaser prior to November 30, 2022 in accordance with the terms hereof; and (b) all Liabilities which ...
	(c) Schedule H of the Stalking Horse SPA provides as follows:11F

	1. The Marzilli Debt subject to terms and conditions satisfactory to the Purchaser in all respects, the quantum of which assumption will be disclosed to the Monitor and all participants in the SISP on or before November 30, 2022. For further certainty...
	2. The 212 Debt subject to terms and conditions satisfactory to the Purchaser in all respects, the quantum of which assumption will be disclosed to the Monitor and all participants in the SISP on or before November 30, 2022. For further certainty, if ...
	[Note: Balance of schedule to be completed on or before November 30, 2022.]
	(d) An express acknowledgement under Article 1 that the Schedules to the Stalking Horse SPA are not complete, “are for the benefit of Cardinal and may be amended or completed by [Cardinal], in its sole and absolute discretion, on or before the dates s...
	(e) The share purchase transaction is conditional upon:
	(i) the court issuing a reverse vesting order, transferring the Purchased Shares to Cardinal free and clear of any encumbrances;13F  and
	(ii) receipt of landlord approval for the change in control of CPC and the extension of the leases for the Manufacturing Premises, defined below, on terms satisfactory to the purchaser, acting reasonably.14F


	13. 212, who has been represented by counsel throughout this proceeding, supported the Amended and Restated Initial Order, the Sales Process Order, and the Stalking Horse SPA, including the approval of the Deposit Facility Charge.15F
	14. On November 30, 2022, Cardinal informed the Monitor that it was assuming the 212 Debt under the Stalking Horse SPA, and requested an extension to finalize the Assumed Liabilities schedule to continue ongoing negotiations regarding the assumption o...
	15. On December 7, 2022, Cardinal requested a further extension to finalize the assumption of the Marzilli Debt to December 9, 2022, which the Monitor granted.17F
	16. On December 12, 2022, Cardinal confirmed to the Monitor that the consideration for the Purchased Shares would consist of the $3.5 million in cash, the assumption of the 212 Debt and the assumption of the Marzilli Debt.18F
	17. On December 23, 2022, Cardinal informed the Monitor that the assumption agreement with regards to the Marzilli Debt had been terminated, and no longer formed part of the consideration.19F
	18. In each instance, the Monitor’s website was updated to convey the developments regarding the Assumed Liabilities, a revised Stalking Horse SPA was loaded to the data room, all in compliance with the SISP, and potential bidders were advised.20F
	19. Therefore, as at December 23, 2022, if not for a better bid surfacing during the SISP, Cardinal would have acquired the Purchased Shares free and clear of CPC’s obligations under the Marzilli Debt, and Marzilli would have suffered a total loss of ...
	C. The Successful Bid by 548

	20. On January 18, 2023, Marzilli requested an extension of the bid deadline from January 18, 2023 to January 20, 2023 to submit a bid. With the consent of the Applicants, and Cardinal, the Monitor granted the extension.21F
	21. On January 20, 2023, 548, a newly incorporated Ontario company, owned by John Brnjas, submitted its bid (the “548 Bid”) to purchase the Purchased Shares for a purchase price of $4 million in cash and the assumption of the Marzilli Debt.22F
	22. The 548 Bid did not include an assumption of the 212 Debt.  548 attempted to negotiate with 212 for the assumption of the 212 Debt, but no agreement was reached.23F
	23. No other bids were received by the revised bid deadline. The Monitor, in consultation with the Applicants, evaluated the 548 Bid against the Stalking Horse SPA in accordance with the criterion prescribed by the SISP, and determined that the 548 Bi...
	24. The Monitor inquired with Cardinal as to whether it had any intention of participating in the auction to outbid 548, to which it declined. As a result, the Monitor determined the 548 Bid to be the successful bid, and the 548 Bid was accepted (the ...
	25. In accordance with the SISP, 548 has paid $3.7 million in trust to the Monitor.26F
	26. Pursuant to the 548 SPA, CPC will offer continuing employment to approximately 95% of CPC’s 150 employees.27F
	27. Subject to this Court’s approval, the transaction contemplated by the 548 Bid is scheduled to close by February 1, 2023 (or such other earlier or later date as may be agreed by CGI and 548 in writing).28F
	D. 212’s Opposition

	28. Despite supporting the SISP, the Stalking Horse SPA and the Deposit Facility Charge, 212 now opposes the Applicants’ motion to approve the 548 SPA.
	29. Robert Pinheiro (“Pinheiro”), 212’s President deposes that 212’s support for the SISP, the Stalking Horse SPA and the Deposit Facility Charge was predicated on its expectation that any purchaser would be required to assume the 212 Debt on terms si...
	E. Landlord Consent to Change in Control of CPC

	30. Dream Industrial (GP) Inc. is the owner and landlord (the “Landlord”) of the property municipally known as 1725 McPherson Court, Pickering Ontario. CPC occupies and operates out of premises known as Phase 1 and Phase 2 in the property (the “Manufa...
	31. The pertinent terms of the Existing Leases are as follows:
	(a) The term is set to expire in June, 2023;30F
	(b) The tenant has a right to extend the term for five years on the same terms as the Existing Leases except for rent, which is to be determined by agreement or arbitration;31F  and
	(c) CPC is to obtain the Landlord’s consent to any change in control, which consent is not to be unreasonably withheld.32F

	32. Marzilli and 248 understand that as of the time of the filing of this factum the Landlord has not consented in writing to the change in effective control of CPC from CGI to 548, but has instead requested that a third party indemnity of CPC’s oblig...
	PART III -  issues
	33. The issue to be determined is whether the Transaction, to the extent it would vest out 212’s security in ResidualCo, should be approved. The secondary issue is whether the Landlord’s written consent to the change of control of CPC from CGI to 548 ...
	PART IV -  SUBMISSIONS
	A. 212’s Opposition Should be Rejected

	34. On a plain reading of the Stalking Horse SPA and the SISP, no assumption of the 212 Debt is mandated. Rather, the assumption of the 212 Debt is framed as a possible option at the sole and absolute discretion of the purchaser.  It is untenable to s...
	35. 212’s opposition constitutes an impermissible collateral attack on the Sales Process Order.33F  212 is effectively seeking to re-write the terms of the Sales Process Order and the Stalking Horse SPA, and change the rules of the SISP, by requiring ...
	36. The subjective views of a party are irrelevant to the meaning and effect of a court order. The principles governing the interpretation of a court order are summarized by the British Columbia Court of Appeal in Yu v. Jordan:34F
	In my view, the interpretation of a court order is not governed by the subjective views of one or more of the parties as to its meaning after the order is made. Rather an order, whether by consent or awarded in an adjudicated disposition, is a decisio...
	37. In Bison Properties Ltd. (Re), certain bondholders opposed the receiver’s motion for approval of the sale of the debtor’s assets, arguing that the order approving the sale process was predicated on the bondholders’ claims being determined before a...
	While I find it clear that the Purchasing Bondholders were of the view, expressed through their counsel, that their claims must be determined ahead of any sale approval application, it is not clear to me on the evidence on this application that the pa...
	In all, the Purchasing Bondholders have not proven on this application that the sale of Bison’s assets per the SSIP Order was predicated on prior determination of the Purchasing Bondholders’ claims. The SISP Order and Receivership Order are clear on t...
	38. In White Birch Paper Holding Company (Proposition de), the Quebec Court of Appeal dismissed a motion for leave to appeal the judgment of Mongeon J. approving the sale of the debtors’ assets under the CCAA. The motion was dismissed on the grounds t...
	Firstly, the use of credit was part of the process approved by the parties, the monitor and the courts; it cannot be described now as unreasonable in the circumstances (ss. 36(3)(a)). To hold that before approving a winning bid the Superior Court shou...
	39. In the facts at bar, 212 has not proven that the SISP was predicated on the condition that any purchaser be required to assume the 212 Debt, and its subjective expectations are directly contrary to the terms of the Sales Process Order, the SISP, a...
	40. For these reasons, 212’s opposition to the sale should be dismissed.
	B. The Sale Should be Approved
	i. Principles Applicable to Approval of CCAA Sales


	41. Marzilli and 548 adopt the submissions of the Applicants and the Monitor’s recommendation that the Transaction be approved.
	42. Section 36(3) of the CCAA sets out the following list of factors for the Court to consider in determining whether to approve a sale transaction outside the ordinary course:
	(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;
	(b) whether the monitor approved the process leading to the proposed sale or disposition;
	(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would be more beneficial to the creditors than a sale or disposition under a bankruptcy;
	(d) the extent to which the creditors were consulted;
	(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and
	(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market value.

	43. The factors enumerated at s. 36(3) of the CCAA generally incorporate and overlap with the principles articulated by the Court of Appeal for Ontario in Royal Bank of Canada v Soundair Corp before the enactment of s. 36(3).37F
	44. Unless a proposed transaction clearly offends s. 36(3) or the Soundair principles, the Court will generally uphold the business judgment of the parties and the court- appointed officer overseeing the sale.
	ii. The Factors Are Met in this Case

	45. In this case, the sales process was previously approved, and the resulting successful bid meets the test under section 36(3) of the CCAA. Among other things:
	(a) The sales process was conducted in accordance with the SISP;
	(b) There was no unfairness with respect to the implementation of the SISP; and
	(c) The alternative to the proposed transaction is a liquidation and bankruptcy, which would result in a loss of approximately 150 jobs.
	C. The Landlord’s Consent Should be Dispensed With or Deemed Confirmed

	46. The authorities are clear that the refusal to consent to a change of control will be unreasonable where it is designed to achieve a collateral purpose or benefit to a landlord.38F
	47. In Enwave Geo Communities, LP v. Kings Towns North, Inc., Justice Morawetz directed the landlord to provide its consent to the change of control of the tenant in circumstances where the landlord was entitled to unreasonably withhold its consent:39F
	I agree with the submissions of the Applicant to the effect that the contractual purpose of KTNI’s discretion is to protect it from the costs and prejudice associated with a transfer.  It is not to give KTNI the ability to try and extract the entire v...
	In the result, I find that the $75,000 processing fee is the only amount to which EGC is obligated to pay to KTNI under s. 13.4 of the Berm Lease and accordingly, KTNI is directed to provide its consent to the change in control.
	48. Under the Existing Leases, the tenant is CPC, and there are no related obligations imposed on CPC’s shareholders guaranteeing CPC’s performance of its obligations or indemnifying the Landlord from CPC’s failure to perform its obligations.
	49. In circumstances where the Landlord did not enjoy such benefits under the Existing Leases, it is unreasonable for the Landlord to insist on them in exchange for consenting to the change in control of CPC.
	PART V -  ORDER requested
	50. Marzilli and 548 respectfully request an order approving the 548 SPA, and an order vesting all claims against the Purchased Shares in ResidualCo and dispensing with the Ladlord’s written consent to the change in effective control of CPC’s shares.
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