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FACTUM AND BRIEF OF AUTHORITIES OF THE RECEIVER

PART I -INTRODUCTION

1. BDO Canada Limited, in its capacity as court-appointed receiver (the "Receiver")

of the assets, property and undertaking (the "Property") of Fairview Nursing Home Limited (the

"Debtor"), brings this motion for, inter alia, an order:

(a) approving the fees and disbursements of the Receiver, its current counsel and its

former counsel, as set out in the Third Report (defined below) of the Receiver;

(b) authorizing and directing the Receiver to make an interim second distribution as

described in the Third Report; and

(c) authorizing the Receiver to file an assignment in bankruptcy on behalf of the

Debtor.

PART 11 -SUMMARY OF FACTS'

Receiver's Appointment

2. The Receiver was appointed on the application of The Toronto-Dominion Bank

("TD"). The court order appointing the Receiver is dated December 20, 2013 (the

"Receivership Order"). Under the Receivership Order, the Receiver was authorized to, among

other things and subject to court approval, market and sell the Property including the long term

care home located at 14 Cross Street, Toronto, Ontario operated by the Debtor (the "Home")

and reconcile or facilitate the payments ("Reconciliation") from the Ministry of Health and Long

Term Care ("MOH") and/or the Toronto Central Local Health Integration Network ("TC LHIN")

The facts are based on the Third Report of the Receiver dated September 10, 2018 (the "Third
Report').
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(MOH and TC LHIN, collectively referred to as "Ontario") pursuant to any existing agreements,

rights or entitlements in relation to the Home, the Debtor, the Receiver or Ontario

Sale Agreement and Sale Transaction

3. On July 22, 2014, the Receiver, Fairview and Schlegel Villages Inc. ("SVI")

entered into an Agreement of Purchase and Sale, as later amended by an Amending

Agreement dated August 29, 2014 (the "Sale Agreement") for the sale of the assets described

in the Sale Agreement (the "Purchased Assets").

4. The Purchased Assets generally included the Home (i.e., real property, building),

furniture and fixtures, capital equipment, resident receivables, inventory, bed licenses, and

intangibles, and excluded cash balances, related party receivables, and MOH funding relating to

the period of operations prior to closing and certain books and records.

5. Pursuant to an Approval and Vesting Order dated September 25, 2014, the Court

approved the Sale Agreement and provided for the vesting in SVI of title in the Purchased

Assets, effective upon the delivery by the Receiver of a receiver's certificate confirming

completion of the sale under the Sale Agreement (the "Receiver's Certificate").

6. The Receiver's Certificate was delivered on or about March 31, 2015.

7. Before or around March 31, 2015, SVI assigned to Fairview LTC Inc. (the

"Purchaser") its right to acquire the Home or Purchased Assets

8. The Receiver accepted avendor-take back mortgage from the Purchaser in

satisfaction of part of the purchase price of the Home or Purchased Assets in the amount of

One Million Five-Hundred Thousand ($1,500,000.00) Dollars, as registered against title of the

Home on March 31, 2015 (the "VTB Mortgage").
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9. Under the VTB Mortgage, there will be no payments of principal until the expiry of

the term, which is 5 years after the closing date, at which time the full principal sum outstanding,

together with any and all accrued interest and any other amounts owing, shall be immediately

due and payable, in full. To date, the Receiver has been paid $210,000 in total interest

payments under the VTB Mortgage.

10. Given that the VTB Mortgage does not become fully due and payable until 2020,

the Receiver has made efforts to assign the mortgage. To date, the Receiver has been unable

to assign the VTB Mortgage. Any such assignment will be subject to court approval.

First Distribution

1 1. After the closing of the sale of the Purchased Assets under the Sale Agreement,

the Receiver made a distribution from the monies and sale proceeds held by the Receiver to TD

in full and final satisfaction of the claims of TD against the Debtor pursuant to the Order of

Justice McEwen dated April 23, 2015.

Reconciliation

12. Under the Sale Agreement, part of the purchase price included SVI assuming $1

million of the indebtedness owing to the MOH. The Sale Agreement also provided an

adjustment mechanism to adjust the purchase price for the assumed MOH debt actually to be

assumed by SVI. The Receiver has now completed that adjustment of the purchase price and

reconciled the actual amount of the MOH debt to be assumed by SVI

Proposed Second Distribution

13. After the payment of professional costs, the Receiver is recommending a second

distribution in the amount of $620,000 as full repayment of Receiver's Certificate No. 1 including



accrued interest and partial repayment of the amounts due under Receiver's Certificate No. 2.

The claim of the Estate of Herbert Washington Chambers (the "Herbert Estate") pursuant to

certain Receiver's borrowing certificates (the "Certificates") is entitled to a first priority of

payment, subject or subordinate to the Receiver's Charge and TD's security granted by the

Debtor pursuant to the Receivership Order. The Certificates are in the aggregate principal

amount of $750,000 and respectively bear interest at rates of prime plus 3.0% and 1.5%.

14. The Receiver currently holds approximately $904,000 in trust.

15. After the payment of professional fees and disbursements, the Receiver is

proposing, as noted above, a second distribution in favour of the Herbert Estate. By reducing

the claim of the Herbert Estate, the interest payable will also be reduced.

New Counsel

16. On or about June 21, 2016, the Receiver retained new counsel, Fogler, Rubinoff

LLP (" Foglers"), replacing Cowling WLG (Canada) LLP ("Cowlings") as former counsel of

record.

Professional Fees

17. The Receiver is also seeking the approval of the professional fees and

disbursements of the Receiver, its current counsel, Foglers, and its former counsel, Cowlings.

Bankruptcy

18. The Receiver is requesting the authority to file an assignment in bankruptcy on

behalf of the Debtor and to set aside $15,000 from the receivership administration to fund the

costs of the bankruptcy filing. There may be unpaid supplier obligations incurred during the
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receivership period and a bankruptcy filing will be less costly in the circumstances than

administering some form of claims process in the receivership.

PART I11 -STATEMENT OF ISSUES, LAW &AUTHORITIES

Receiver's Fees and Receiver's Counsels' Fees

19. The Receiver respectfully submits that the fees of the Receiver and its lawyers

as detailed in the Third Report should be approved in the circumstances.

20. In determining whether to approve the fees of a receiver and its counsel, the

court should consider whether the remuneration and disbursements incurred in carrying out the

receivership were fair and reasonable. Value provided should pre-dominate over the

mathematical calculation reflected in the hours times hourly rate equation. The focus of the fair

and reasonable assessment should be on what was accomplished, not on how much time it

took. In making this assessment, the following factors constitute a useful guideline but are not

exhaustive:

• the nature, extent and value of the assets;

• the complications and difficulties encountered;

• the degree of assistance provided by the debtor;

• the time spent;

• the receiver's knowledge, experience and skill;

• the diligence and thoroughness displayed;

• the responsibilities assumed;

• the results of the receiver's efforts; and

• the cost of comparable services when performed in a prudent and economical manner.

Reference: Bank of Nova Scotia v. Diemer, 2014 ONCA
851 (CanLll) (Ont. C.A.), at paras. 33 and 45, Tab 1.
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21. The legal services provided by the Receiver's former lawyer, Cowlings, in which

the fees and disbursements are being asked to be approved by this Court, as set out in the

Third Report, include the following:

(a) consider issues regarding the MOH;

(b) regarding the Receiver's sale of the Purchased Assets including the Home,

prepare the Sale Agreement, VTB Mortgage and other closing documents and

deal with union issues;

(c) prepare the motion materials for the sale of the Purchased Assets, approval of

the Receiver's First Report, Confidential Supplement and Fee Approval including

the Approval and Vesting Order, First Report and Fee Affidavit; attend Court and

obtain Orders;

(d) close the sale transaction including making the applicable registrations, filing the

Receiver's Certificate and completing the Report Book of closing documents;

(e) regarding the First Distribution and approval of the Second Report of the

Receiver, prepare motion materials and attend Court to obtain Order; and

(f) prepare draft court materials for, among other things, approval of, the Receiver's

next Report, the expansion of the Receiver's powers and the implementation and

completion of the Responsive Transaction (because of changed circumstances,

these documents remained drafts and were never used).

22. The legal services provided by the Receiver's current lawyer, Foglers, in which

the fees and disbursements are being asked to be approved by this Court, as set out in the

Third Report, include the following:
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(a) prepare Notice of Change of Lawyers;

(b) revise Service List;

(c) review file including court documents (i.e., Appointment Order; Approval and

Vesting Order; Distribution Order; and related or supporting motion materials)

and closing documents regarding Receiver's asset sale (i.e., Agreement of

Purchase and Sale, VTB Mortgage granted to the Receiver);

(d) review issues regarding the Reconciliation of payments or refunds between the

Debtor and MOH;

(e) draft Confidentiality and Non-Disclosure Agreement;

(f) draft Direction and Release regarding release of funds held by bank;

(g) review, revise and finalize Acknowledgment and Direction and close final

Reconciliation with MOH;

(h) several emails, discussions, telephone calls and draft documents with or

between potential parties or their lawyers in the Receiver's attempt to assign or

sell its VTB Mortgage; and

(i) prepare, revise and finalize the Receiver's Motion Record including the notice of

motion, draft Order, Third Report of the Receiver, Factum and Brief of Authorities

for Receiver's motion returnable September, 2018.

23. It is the Receiver's view that it and its current and former counsels' fees and

disbursements were incurred at the Receiver's and Receiver's counsels' standard rates and

charges, and are fair, reasonable and justified in the circumstances. Also, the fees and



disbursements sought accurately reflect the work done by the Receiver and by its current and

former counsel in connection with the receivership. Finally, the results of the Receiver's efforts

have been positive, in that: the sale of the Hotel or Purchased Assets has closed; the sale was

fairly expeditious for a receivership sale, thereby reducing professional costs; the first secured

creditor, TD, has been fully paid out, resulting in significant interest savings on the TD debt; the

Reconciliation has been completed; and the Herbert Estate, as proposed in this motion, will be

partially paid under the Certificates thereby reducing the interest payments. In this regard, it

bears noting that one of the factors to be considered in the fair and reasonable assessment of

fees is the results of the receiver's efforts.

Distribution Order

24. The Receiver seeks approval to distribute funds in accordance with the proposed

second distribution to partially pay the Herbert Estate under the Certificates as set out in the

Third Report. Again, the principal amount owing to the Receiver for the benefit of the estate

under the VTB Mortgage is generally due and payable in 2020.

25. Orders granting interim distributions with a reserve or holdback are routinely

granted by courts in insolvency proceedings and receiverships.

Reference: Re Windsor Machine & Star~~ping Ltd., 2009

CanLII 39772 (ON SC), at para. 8, Tab 2.

Re Abiti6ibowateY Inc., 2009 QCCS 6461 (CanLII) (QC SC)
("Abitibi'), at paras 70-75, Tab 3.

26. While Abitibi dealt with an interim distribution under the Companies' Creditors

Arrangement Act, Justice Gascon (as he then was) considered a number of factors in deciding

whether to approve an interim distribution that are equally applicable to a receivership

proceeding, including whether the payee's security is valid and enforceable and the distribution

would result in significant interest savings.
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Reference: Abitibi, at pars. 75.

27. As noted above, the Receiver has borrowed money under Certificates in favour

of the Herbert Estate. The sooner the Certificates are fully paid or reduced, the sooner interest

will stop accumulating or accumulate at a lower amount, resulting in significant interest savings.

Bankruptcy

28. Paragraph 28 of the Receivership Order provides that "nothing in this Order shall

prevent the Receiver from acting as a trustee in bankruptcy of the Debtor". As noted above,

there may be unpaid supplier obligations incurred during the receivership period and a

bankruptcy filing will be less costly in the circumstances than administering some form of claims

process in the receivership.

PART IV —ORDER REQUESTED

29. For the reasons set out above, the Receiver respectfully requests the relief

sought in the Third Report.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of September 2018.
~̀

1 ;~ ~~
Vern W. Dane
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SCHEDULE "B"

TEXT OF STATUTES

Bankruptcy and Insolvency Act, R.S.C. 1985, c B-3

Court may appoint receiver

243. (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a
receiver to do any or all of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or
other property of an insolvent person or bankrupt that was acquired for or used in
relation to a business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and
over the insolvent person's or bankrupt's business; or

(c) take any other action that the court considers advisable.

Restriction on appointment of receiver

(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent under
subsection 244(1), the court may not appoint a receiver under subsection (1) before the expiry
of 10 days after the day on which the secured creditor sends the notice unless
(a) the insolvent person consents to an earlier enforcement under subsection 244(2);
or
(b) the court considers it appropriate to appoint a receiver before then.

Definition of "receiver"

(2) Subject to subsections (3) and (4), in this Part, "receiver" means a person who
(a) is appointed under subsection (1); or
(b) is appointed to take or takes possession or control — of all or substantially all of

the inventory, accounts receivable or other property of an insolvent person or
bankrupt that was acquired for or used in relation to a business carried on by the
insolvent person or bankrupt —under

(i) an agreement under which property becomes subject to a security (in
this Part referred to as a "security agreement'), or

(ii) a court order made under another Act of Parliament, or an Act of a
legislature of a province, that provides for or authorizes the
appointment of a receiver or receiver- manager.

Definition of "receiver" —subsection 248(2)

(3) For the purposes of subsection 248(2), the definition "receiver" in subsection (2) is to be
read without reference to paragraph (a) or subparagraph (b)(ii).

Trustee to be appointed

(4) Only a trustee may be appointed under subsection (1) or under an agreement or order
referred to in paragraph (2)(b).



Place of filing

(5) The application is to be filed in a court having jurisdiction in the judicial district of the
locality of the debtor.

Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the court may make any order
respecting the payment of fees and disbursements of the receiver that it considers proper,
including one that gives the receiver a charge, ranking ahead of any or all of the secured
creditors, over all or part of the property of the insolvent person or bankrupt in respect of the
receiver's claim for fees or disbursements, but the court may not make the order unless it is
satisfied that the secured creditors who would be materially affected by the order were given
reasonable notice and an opportunity to make representations.

Meaning of "disbursements"

(7) In subsection (6), "disbursements" does not include payments made in the operation of
a business of the insolvent person or bankrupt.

1992, c. 27, s, 89;
2005, c. 47, s. 115;
2007, c.36, s. 58.





COURT QF APPEAL FOR ONTAR{O

C1TAll~N: Bank of Nova Scotia v. Diemer, 2014 ONCA 851
DATE: 20141201

DOCKET: C58381

Hoy A. C.J.O., Cronk and Pepai( JJ.A.

BETWEEN

The Bank of Nova Scotia

Plaintiff (Respondent}

and

Daniel A. Diemer o/a Cornacre Cattle Co.

Defendant (Respondent)

Peter H. Griffin, for the appellant PricewaterhouseCoopers Inc.

James H. Cooke, for the respondent Daniel A. Diemer

No one appearing for the respondent Tlie Sank of Nova Scotia

Heard: June 10, 2014

On appeal from the order of Justice Andrew J. Goodman of the Superior Court of
Justice, dated January 22, 2014, with reasons reported at 2014 ONSC 365.

Pepa{I J.A.:

[1J The public nature of an insolvency which juxtaposes a debtor's financial

hardship with a claim for significant legal compensation focuses attention on the
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cost of iega! services.
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[2] This appeal involves a motion judge's refiusal to approve legal fees of

$255,955 that were requested by a court appointed receiver on behalf of its

counsel in a cable farm receivership that spanned appro~amateiy fwo months. ~;

c.~
{3] For the reasons that follow, I would dismiss the appeal. ;~

.~

Facts ~0

0
(a) Appointment of Receiver

[4] The respondent, Daniel A. Diemer o/a Cornacre Cattle Co. (the "debtor"),

is a cattle farmer. The Sank of Nova Scotia ("BNS") held security aver his farm

operations which were located near London, Ontario. BNS and Ma~aum

Financial Services Inc. were owed appro~amately $4.9 million (appro~omately $2

million and $2.85 million respectively). BNS applied for the appoin#ment of a

receiver pursuant to s. 243(1) ofi the Bankruptcy and Insolvency Act, R.S.C.

1985, c. B-3 ("B/A") and s. 101 of the Courts of Justice Act, R.S.O. 1990, c. 43.

The debtor was represented by counsel and consented to the appointment.

[5] On August 20, 2013, Carey J. granted the request and appointed

PricewaterhouseCoopers Inc. ("PWC" or the "Receiver") as receiver of the

debtor. ~Ilze initial appointment order addressed various aspects ofi the

receivership. This included the duty of the debtor to cooperate with the Receiver

and the approval of a sales process for the farm operations described in
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materials filed in court by BNS. TY~e order also contained acome-back provision

allowing any interested party to apply to vary the order on seven days' notice.

[6] Paragraphs 17 and 18 of the appointment order, which dealt with the
~'3
C)

accounts of the Receiver and its counsel, stated: ~~,

Q
17. THIS COURT ORDERS that the Receiver and U
counsel to the Receiver shall be paid their reasonable
fees and disbursements, in each case at their standard h
rates and charges, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted
a charge (the "Receiver's Charge") on the Property, as
security for such fees and disbursements, both before
and after the making ofi this Order in respect of these
proceedings, and that the Receiver's Charge shall form
a first charge on the Property in priority fa all security
interests, trusts, liens, charges and encumbrances,
statutory ar otherwise, in favour of any Person, but
subject to sections 14.06(7), 81.4(4), and 81.6(2} of the
BIA.

18. TH►S COURT ORDERS that the Receiver and its
legal counsel shall pass its accounts from time to time,
and for this purpose the accounts of the Receiver and
its lega} counsel are hereby referred to a judge of the
Ontario Superior Court of Justice.

There is no suggestion that the materials filed in support of the request for the

appointment of the Receiver provided specifcs on the standard rates and

charges referred to in Para. 17 of the initial appointment order.

[7] Caunsef to tl~e Receiver was Borden Ladner Gervais LLP ("BLG"} and the

lead lawyer was Roger Jaipargas. Mr. Jaipargas was called to the Ontario bar in

2000, practises out of BLG's Toronto office, and is an experienced and capable
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insolvency practitioner. Among other things, at the time of the receivership, he

was the Chair of fhe Insolvency Section of the Ontario Bar Association.

(b) Receiver's Activities

[8] lie activities of the Receiver and, to a certain extent, those of its counsel,

were described in reports dated September 1 ~ and October 15, 2013 filed in

court by the Receiver. Soth reports were subsequently approved by the court.

[9] The reports revealed that:

- Following the granfing of the initial appointment order, the Receiver

entered into an agreement with the debtor pursuant to which fine latter

was to manage the day-to-day operations of the fiarm and the Receiver

would provide oversight.

- After the Receiver was appointed, the debtor advised the Receiver of

an August 13, 2013 offer he had received. it had resulted from a robust

sales process conducted by the debtor. On learning of this offer, the

Receiver negotiated an agreement of purchase and sale with the offeror

for the purchase of the farm for the sum of $8.3 million. The purchase

price included 170 milking cows.

- On September 17, 2013, the Receiver obtained, without objection from

the debtor, a court order setting aside the sales process approved in

:~
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the initial appointment order, approving the agreement of purchase and
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sale it had negotiated, and approving the Receiver's September 11,

2013 report outlining its activities to date.

- The agreement of purchase and sale required that over 150 cows be

removed from fhe farm (not including the 170 milking cows that were

the subject of the agreement of purchase and sale) . Complications

relating to these cows and an additional 60 cows which the debtor

wanted to rent to increase his milking quota arose to which the

Receiver and its counsel were required to attend.

- 1he Receiver and BLG a[so negotiated an -access agreement to permit

certain property to remain on the farm after the closing date of the

agreement of purchase and sale at no cost to the debtor. Unbeknownst

to the Receiver, the debtor then removed some afi that property.

- The Receiver and its counsel also had to consider numerous claims to

the proceeds of the receivership by other interested creditors and an

abandoned request by the debtor to change fhe venue of the

receivership from London to Windsor.

~~al After appro~mately two months, the debtor asked that the Receiver be

replaced.. Accordingly, PWC brought a motion to substitute BDO Canada Ltd. as

~~
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receiver and to approve its second report dated October 15, 2013.
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(c) Application to Approve Fees

[11] The Receiver also asked the court to approve its fees and disbursements

and those of its counsel including both of their estimates of fees to complete.
~,

[12] The Receiver's fees amounted to X138,297 plus $9,702.52 in

U
disbursements. The fees reflected 408.7 hours spent by the Receiver's

representatives at an average hourly rate of X338.38. The highest hourly rate

charged by the Receiver was $525 per hour. Fees estimated to complete v,~re

$20, 000.

[13] The Receiver's counsel, SLG, performed a similar amount of work but

charged significantly higher rates. BLG's fees from August 6 to October 14, 2Q13

amounted to $255,955, plus $4,434.92 in disbursements and $33,821.69 in taxes

for a total account of $294,211.61. The fees reflected 397.60 hours spent with

an average hourly rate of $643.75. Mr. Jaipargas's hours amounted to 195.30

hours at an hourly rate of $750.00_ The rates of the other 10 people on the

account ranged from $950 per hour for a senior lawyer to $195 fior a student and

$330 for a law clerk.

[14I Fees estimated #o complete were $20,000.

[15] In support of the request for approval of both sets of accounts, the

Receiver filed an affidavit of its own representative and one from its counsel, Mr.

Jaipargas.
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[76] As is customary in receiver fee approval requests, the Receiver's

representative stated that, to the best of his knowledge, the rates charged by its

counsel were comparable to the rates charged by other law firms for the

provision of similar services and that the fees and disbursements were fair and

reasonable in the circumstances.

[17j In his affidavit, Mr. Jaipargas attached copies of BLG's accounts and a

summary of the hour€y rates and time spent by the eleven BLG timekeepers who

worked on the receivership. l~he attached accounts included detailed block

descriptions of the activities undertaken by the BLG timekeepers with total daily

aggregate hours recorded. Usually the entries included multiple tasks such as e-

mails and telephone calls. Time was recorded in six minute increments. Of the

over 160 docket entries, a total of 11 entries reflected dime of .1 (6 minutes) and

2 (12 minutes).

[18J On October 23, 2013, the motion judge granted a preliminary order. He

ordered that

• BDO Canada Ltd. be substituted as receiver;

• PWC's fees and disbursements be approved;

• the Receiver's October 15, 2013 report and the
activities of the Receiver set out therein be
approved;

• S100,000 of BLG's fees be approved; and

:~
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• the determination of the approval of the balance
of BLG's fees and disbursements be adjourned to
January 3, 2014.

j99] Prior to the January return date, the debtor filed an affidavit of a

representative firom his law firm. The affiant described the billing rates of legal

professionals located in the cities of London and Windsor, Ontario. These rates

tended to be significantly lower than those of BLG. For example, the highest

billing rate was $500 for the services of a partner called to the bar in 1988. Mr.

Jaipargas replied with an affidavit that addressed Toronto rates in insolvency

proceedings in Toronto with which BLG's rates compared favourably. He also

revised BLG's estimate to complete to $30,000.

Motion Judge's Decision

[20] On January 3, 2014, the motion judge heard the motion relating to

approval of the balance of SLG's fees and disbursements. He refused to grant

tfie requested fee approval and provided detailed reasons for has decision dated

January 22, 2014.

[21] fn his reasons, the motion judge considered and applied the principles set

out in Re Bakemates lnternafionai lnc. (2002}, 164 O.A.C. 84 (C.A.}, leave to

appeal refused, j2002] S.C.C.A, No. 460 (also referred to as Confectionately

Yours Inc., Re); BT-PR Realty Holdings lnc. v. Coopers &Lybrand {1997), 29

O.T.C. 354 (S.C.); and Federal Business Development Bank v. Belyea (1983}, 44

U
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value of the assets handled, the complications and difficu~ies encountered, the

degree of assistance provided by the debtor, and the cost of comparable

services.

C221 The motion }udge took info account the challenges identified by the

Receiver in dealing with the debtor. However, he found that the debtor had ca-

operated and that there was little involvement by the Receiver and counsel that

required either day-to-day management or iden~fication of a potential purchaser.

[23] He noted, at para. 17 of his reasons, that although counsel for the debtor

took specific issue with BLG counsel's rates: "I glean from submissions that the

thrust of his argument evolved from a complaint about the rates being charged to

an overall dispute of the unreasonableness of the entirefij of the fees (and by

extension —the hours} submitted for reimbursement."

[24~ The motion judge considered the hourly rates, time spent and work done.

He noted that the asset was a family farm worth appro~amately $8.3 million and

that the scope of t}ie receivership was modest. (n his view, the size of the

receivership estate should have same bearing on the hourly rates. He

determined that tf~e amount of counsel's efforts and the work involved was

disproportionate to the size of fhe receivership. After tf~e size ofi the estate

became known, the usual ar standard rates were too high. He e~ressly referred

:~~;
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to paras. 17 and 18 ofi the initial appointment order.
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[25] 71ie motion judge also took issue with the need for, and excessive work

done by, senior counsel on routine matters. He rejected the Receiver's opinion

endorsing its counsel's fees, found that the number of hours reflected a

significant degree of inefficiency, and that some of the work could have been

performed at a lower hour{y rate, He concluded: "I have concerns about the fees

claimed that involve the scope ofi work over the course of just over two months in

what appears to be a relatively straightfiorward receivership. Frankly, the rafes

greatly exceed what !view as fair and reasonable."

[26] He acknowledged that there were several methods to achieve what he

believed to be a just and reasonable amount including simply cutting the overall

number of hours billed. instead, so as to reduce the amount claimed, he adopted

the average London rate of $475 for lawyers of similar experience and e~ertise

as shown in the affidavit filed by the debtor. He also e~ressly limited his case to

the facts at hand, noting that his reasons should not be construed as saying that

Toronto rates have no application in mafters in the Southwest Region.

[27] The motion judge concluded that BLG's fees were "nothing short of

excessive." He assessed them at $157,5Q0 from which the $100,000 allowed in

his October 23, 2Q13 order was to be deducted. He also allowed disbursements

47
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of $4,434.92 and applicable HST.
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Grounds of Appeal

[28] The appellant advances three grounds of appeal. it submits that the

motion judge erred: {1) by flailing to apply the clear provisions of the appointment

order which entitled BLG to charge fees at its standard rates; (2} by reducing

BLG's fees in the absence of etidence that the fees were not fair and

reasonable; and (3) by making unfair and unsupported criticisms of counsel

Burden of Proof

[29] The receiver bears the burden of proving that its fees are fair and

reasonable: HSBC Bank Canada v. Lechler-Kime1, 2014 ONCA 721, at para. 16

and Bakemates, at Para. 31.

Anatys is

(a) Appointment of a Receiver

[30] Under s. 243(1) of the BIA, the court may appoint a receiver and under s.

243(6), may make any order respec#ing the fees and disbursements of the

recei~rer that the court considers proper. Simil~rfy, s.101 of the Courfs of Justice

Act provides fior the appointment of a receiver and that the appointrnent order

may include such terms as are considered just. As in the case unc[er appeal, tl~e

i nitial appointment order may provide for a judicial passing of accounts. Section

248{2) of the BIA also permits the Superintendent of Bankruptcy, the debtor, the

trustee in bankruptcy or a creditor to apply to court to have the receiver's

U
Z
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accounts reviewed. -fhe court also relies on its supervisory role and inherent

jurisdiction to review a receiver's requests for payment: Bakemates, at Para. 36

and Kevin P. McElcheran, Commercial Insolvency in Canada, 2d ed. (Markham:

Le~sNe~as, 2011}, at pp. 185-186.

[31] The receiver is an officer of the court: Bakemates, at Para. 34. As stated

by McElcheran, at p.186:

The receiver, once appointed, is said to be a "fiduciary"
for all creditors of the debtor. The term "fiduciary" to
describe the receiver's duties to creditors reflects the
representative nature of its role in the performance of its
duties. The receiver does not have a financial stake in
the outcome. It is not an advocate of any afifected par[y
and it has no client. As a court officer and appointee,
the receiver has a duty of even-handedness fihat mirrors
the court's own duty of fairness in the administration of
justice. [Footnotes omitted.]

{b) Passing of a Receiver's Accounts

[32] In Bakemates, this court described the purpose of the passing of a

receiver's accounts and also discussed the applicable procedure. Borins J.A.

stated, at Para. 31, that there is an onus on the receiver to prove that the

compensation for which it seeks approva{ is fair and reasonable. This inc{udes

the compensation claimed on behalf of its counsel. At para. 37, he observed that

the accounts must disclose the total charges for each of the categories of

;~
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services rendered. In addition:
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The accounfs should be in a form that can be easily
understood by those affected by the receivership (or by
the judicial officer required to assess the accounts) so
that such person can determine the amount of time
spent by the receiver's employees (and others that tl~e
receiver may have hired) in respect to the various
discrete aspects of fiY~e receivership.

[33] The court endorsed the factors applicable to receiver's compensation

described by the New Brunswick Court of Appeal in Belyea: Bakemates, at para.

51. In Belyea, at para. 9, Stratton J.A. listed the following factors:

• the nature, extent and value of the assets;

• the complications and difficulties encountered;

• the degree of assistance provided by the debtor;

• the time spent;

• the receiver's knowledge, e~erience and skill;

• the diligence and thoroughness displayed;

• the responsibilities assumed;

• the results of the receiver's efforts; and

• the cost of comparable services when performed
in a prudent and economical manner.

These factors constitute a useful guideline but are not e~austive: Bakemafes, at

Para. 51.

[34J In Canada, very little has been written on professional fees in insolvency

proceedings: see Stephanie Sen-Ishai and Virginia Torrie, "A `Cost' Benefit
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Analysis: Examining Professional Fees in CCAA Proceedings" in Janis P. Sarra,

ed., Annual Review of Insolvency Law (Toronto: Carswell, 2010) 141, at p.151.

[35] Having said that, it is evident that the fairness and reasonableness of the

fees ofi a receiver and its counsel are the stated lynchpins in the Bakemates

analysis. However, in actual practice, time spent, that is, hours spent #imes

hourly rate, has tended to be the predominant factor in determining the quantum

of legal fees.

[36] There is a certain irony associated with this dichotomy. A person requiring

legal advice does not set out to buy time. Rather, the object of the exercise is to

buy services. Moreover, there is something inherently troubling about a billing

system that pits a lawyer's financial interest against that of its client and that has

built-in incentives for inefficiency. The billable hour model has both of these

undesirable features.

{c) The Rise and Dominance of the Billable Hour

[37] For many decades now, ~tl~e cornerstone ofi legal accounts and law firms

has been the billable hour. It ostensibly provides an objective measure for both

ciien~ and law firms. for the most park, it determines the quantum of fees.

From an internal law firm perspective, the billable hour also measures

productivity and is an important tool in assessing the performance of associates

U
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[38] The billable hour traces its roots to the mid-20th century, In 1958, the

American Bar Association ("ABA")'s Special Commission on tfie Economics of

Law Practice published a study entitled "The 7958 Lawyer and his 1938 D~Ilar".

The study noted that lawyers' incomes had not kept pace with those of other

professionals and recommended improved recording of time spent and a target

of 1,3Q0 billable hours per year to boost lawyers' profits: see Stuart L. Pardau,

°Bill, Baby, Bill: How the Bi/(able Hour Emerged as the Primary Method of

Attorney Fee Generation and Why Early Reports of ifs Demise May be Greatly

Exaggerated' (2013) 50 fdaho L. Rev. 1, at pp. 45. By 2002, in its Commission

on Bi11ab[e Hours, the ABA revised its proposed e~ectation to 2,300 hours

docketed annually of which 1,900 would represent billable work: see Pardau, at

p. 2. And that was in 2002.

[39J Typically, a lawyer's record of billable hours is accompanied by dockets

that record and detail the time spent on a matter. fn theory, this allows for

considerable transparency. However, docketing may become more of an ark

than a science, and the objective of transparency is sometimes elusive.

[40) This case illustrates the problem. Here, the lawyers provided dockets in

blocks of time that provide little, if any, insight into the value provided by the time

recorded. Moreover, each hour is divided into 10 six-minute segments, with six

minutes being the minimum docket. So, for example, reading a one line e-mail

could engender a 6 minute docket and associated fee. TY~is segmenting of the

U
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hour to be docketed does not necessarily encourage accuracy or docketing

parsimony.

(d} Fees in .Context of Court Appointed Receiver

j41] The cost of legal services is highlighted in the conte~ of acourt-supervised

insolvency due to its public nature. In contrast, the cost of putting together many

of the transactions that then become unravelled an court insolvency proceedings

rarely attract the public scrutiny that professional fees in insolvencies do. While

many of the principles described in these reasons may also be applicable to

other areas of legal practice, the focus of this appeal is on legal fees in an

insolvency.

[42] Bilateral relationships are not the norm in an insolvency. !n a traditional

solicitor/client relationship, there are built-in checks and balances, incentives,

and, frequently, prior agreements on fees. These sorts of arrangements are less

common in an insolvency. For example, a receiver may not have the ability or

incentive to reap the benefit of any pre-agreed client percentage flee discount of

the sort that is incorporated from time to time into fee arrangements in bilateral

relationships.

[43] In acourt-supervised insolvency, stakeholders with little or no influence on

the fees may ultimately bear the burden of the largesse of legal e~enditures. En

Ci
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the case under appeal, the recoveries vv~re sufficient to discharge the debt owed
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to B~tS. As such, it did not bear the cost of the receivership. In contrast, had the

receivership costs far exceeded BNS's debt recovery such that in essence it was

funding the professional fees, BNS would hold fhe economic interest and other

stakeholders would be unaffected.

[44J In a receivership, the duty to monitor legal fees and services in the first

instance is on the receiver. Choice of counsel is also entirely within the purview

of the receiver. In selecting its counsel, the receiver must consider expertise,

comple~oty, location, and anticipated costs. ~e responsibility is on the receiver

to choose counsel who best suits the circumstances of the receivership.

However, subsequently, the court must pass on the fairness and reasonableness

of the fees of the receiver and its counsel.

(45] In my view, it is not for the court to tell lawyers and law firms how to bill.

That said, in proceedings supervised by the court and particularly where the

court is asked to give its imprimatur to the legal fees requested for counsel by its

court officer, the court must ensure that the compensation sought is indeed fair

and reasonable. In making this assessment, all the Belyea factors, including

time spent, should be considered. However, value provided should pre-dominate

over tl~e mathematical calculation reflected in the hours times hourly rate

equation. ideally, the two should be synonymous, but that should not be fhe

starting assumption. ll~us, the factors identified in Belyea require a consideration

of the overall value contributed by the receiver's counsel. The focus of the fair
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'~ '' and reasonable assessment should be on what was accomplished, not on how

much lime it took. Of course, the measurement of accorrtpfishment may include

~; consideration of complications and difficulties encountered in the receivership.

[46J It is not my intention to introduce additional comple~oty and cost to the

assessment of legal fees in insolvency proceedings. Alf participants must be

mindful of costs and seek to minimize court appearances recognizing that the

risk of failing to do so may be borne on their own shoulders.

{e) Application to This Case

[47J Applying these principles to the grounds raised, I am not persuaded that

the motion judge erred in disallowing counsel's fees.

[48] The initial appointment order stating that the compensation of counsel was

to be paid at standard rates and the subsequent approval of the Receiver's

reports do not oust the need for the court to consider whether the fees claimed

are fair and reasonable.

X49] As stated in Bakemafes, at Para. 53, there may be cases in which the fees

generated by the hourly rates charged by a receiver will be reduced if the

application of one or mare of the Belyea factors so requires. Furthermore,

although they wou{d not have been determinative in any event, there is no

evidence before this court that the standard rates were ever disclosed prior to the

appoin~rnent of the receiver. In addition, as stated, while fhe receiver and its
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counsel may be entitled to charge their standard rates, the ultimate assessment

of what is fair and reasonable should dominate the analysis. I would therefore

reject the appellant's argument that the motion judge erred in disallowing BLG's

fees at its standard rates.

[50] I also reject the appellant's argument that the motion judge erred in fact in

concluding that counsel's fees were not fair and reasonable.

[51] in this regard, the appellant makes numerous complaints.

(52] The appellant submits that the motion judge made a palpable and

overriding error of fact in finding that the debtor was cooperative. The appellant

relies on the contents of the Receiver's two reports in support of this contention.

The first report states that on the date of the initial appointment order, August 20,

2013, the Receiver became aware of an offer to purchase the farm dated August

13, 2013 and reviewed the offer with the debtor's counsel. The report goes on to

state that tl~e debtor was not opposed to the Receiver completing that transaction

and seeking the court's approval of it. The second report does detail some

issues with the debtor such as the movement of certain property and cows to two

farms for storage, even though the Receiver had arranged for storage with the

purchaser at no cost to the Receiver ar the debtor, and the leasing by the debtor

of 60 additional cows to increase milk production.
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[53] While there are certain aspects of the second report indicating that some

negotiation with the debtor was required, based on the facts before him, it was

open to the motion judge to conclude, overall, that the debtor cooperated. The

Receiver and its counsel never said otherwise. Furthermore, this finding was

made in the context of tl~e debtor having agreed to continue to operate the farm

pursuant to an August 30, 2013 agreement and in the fiace of tittle involvement of

file Receiver and its counsel in the day-to-day management of the farm. Indeed,

in the first report, the Receiver notes the debtor's willingness to carry on the

farming operations on a day-to-day basis.

[54] in my view, it was also appropriate for the motion judge to question why a

senior Toronto partner had to attend court in London to address unopposed

motions and, further, to find that tl~e scope ofi tf~e receivership was modest

Indeed, in his reasons at para. 40, the motion judge wrote that, in the

proceedings before him, counsel for the Receiver acknowledged that the

receivership was not complex Based on the record, it was open to him to

cancfude that the receivership involved "the divesfiment of the farm and assets

with some modest ancillary work."

[55] As the motion judge noted at para. 20, the fii~ng of costs is not an unusual

task for the court. Moreover, he was fully familiar with the receivership and was

well-placed to assess the value generated by the legal services rendered. He

properly considered the Belyea factors. While a different judge might have
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viewed the facts, including the debtor's conduct, differently, the motion judge

made findings of fact based on the record and is owed deference. In my view,

the appellant failed to establish any palpable and overriding error.

[56] Nor did the motion judge focus his decision on what remained to the debtor

afiter the creditors, the Receiver and Receiver's counsel had been paid, as

alleged by the appellant. In para. 34 of his reasons, which is the focus of the

appeflanYs complaint on this point, the motion judge correctly considered the size

of the estate. He stated that he was persuaded that "the amount of counsel's

efforts and work involved may be disproportionate to the size of the receivership."

After the size of the estate became known, he concluded that the "standard"

rates of counsel were too high relative to the size. As observed in Belyea, at

Para. 9, the "nature, extent and value" of an estate is a factor to be considered in

assessing whether fees are fair and reasonable. As such, along with counsel's

knowledge, e~erience and skill and the other Belyea factors, it is a relevant

consideration.

[57J in addition, the motion judge was not bound to accept the affidavit

evidence filed by BLG or the two Receiver reports as determinative of the

fairness and reasonableness of the fees requested. It is incumbent on the court

to look to the record to assess the accounts ofi its court officer, but it is open to a

motion judge to draw inferences from that record. his is just what the motion

t,)
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[58] Having said that, l do agree with the appellant that there were some unfair

criticisms made ofi counsel. There was no basis to state that counsel had

attempted to exaggerate or had conducted himsetF in a disingenuous manner. i

also agree with the appellant that the Receiver and its counsel cannot be faulted

for failing to bring the accounts fiorward for approval at an earlier stage. Costly

court appearances should be discouraged not encouraged.

[59] 1 also agree with the appelianf that it was inappropriate for the motion

judge to adopt a mathematical approach and simply apply the rates of London

counsel. However, t}~is was not fatal: the motion judge's decision was informed

by the factors in Belyea. As he noted, he would have arrived at the same result

in any event. He was informed by the correct principles, which led him to

conclude that the fees lacked proportionality and reasonableness. This is

buttressed by the motion judge's concluding comments, in para. 47 of his

reasons, where he made it clear that the driving concern in his analysis was the

"overall reasonableness of the fees" and that his decision should not be read as

saying that Toronto rates have no application in matters in London or its

surrounding areas.

[60~ Whife certain of the motion judge's comments were unjustified, I am not

f l

c~
Z
a

0

persuaded that a different result should ensue.
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Disposition

[61] For the foregoing reasons, I would dismiss the appeal. As agreed, the

appellant shall pay the respondent's costs of the appeal, fixed in the amount of

$5,500, together with disbursements and all applicable taxes.,
a~
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Released:

"DEC -1 2014" "Sarah E. Pepall J.A."
"EAC" "l agree Alexandra Hoy A.C.J.O."

"f agree E.A. Cronk J.A."
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HEARD &
DECIDED: MARCH 11, 2009

ENDORSEMENT

[1] On March 11, 2009, the motion of RSM Richter Inc. was heard and granted with reasons
to follow. These are those reasons.

[27 RSM Richter Inc., in its capacity as Monitor, brought this motion for:

(a) an Approval and Distribution Order;

{b) a Vesting Order relating to the sale of personal property assets from WMSL to the
Canadian Purchaser;

(c) a Vesting Order relating to the sale of real property from Lipel investments Ltd.
to the Canadian Purchaser;

(d) a Vesting Order relating to the sale of real property from 383301 to the Canadian
Purchaser;

(e) an Order approving the fees and disbursements of the Monitor and its counsel.

[3] The motion has the support of the Applicants, Bank of Montreal (the "Bank"}, Mabna,
Ford and 3ohnson Controls. The Union was not opposed to the sale. An unsecured creditor,

Saginaw Pattern, objected. Ryder Finance, an unaffected party did not oppose.

[4] I am satisfied that the record supports the requested relief. During these CCAA
proceedings, the Applicants explored a number of restructuring alternatives. The Monitor also
ran a sale process to identify a potential buyer or buyers for the business. The Applicants were
unable to implement a restructuring within the current corporate entities and were unable to
identify an arm's lenb h buyer of the business that would pay an amount greater than the forced
liquidation value of the business. The sale process conducted by the Monitor did not result in
any offers being submitted to purchase the Applicants' assets.
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[5] The Monitor is of the view that the Applicants could not carry on as currently structured.

Both the Bank and EDC indicated that they would continue their support for the business and

they have had negotiations ~~ith the Purchasers and the Applicants, with a view to financing the

Purchasers and then working with the Applicants to complete a sale of the business to the

Purchasers.
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[6] The Monitor is of the vietiv that the proposed transactions result in an outcome that
preserves the business. The Monitor supports the approval of the transactions described in the
Seventh Report.

[7] With respect to the Approval and Distribution Order and the three Vesting Orders, these
transactions notionally result in the Bank's loans being repaid by the Purchasers (who are being
financed by the Bank and EDC) and will permit the business to continue. A portion of the
secured debt owing by WMSL to WMSL Holdings Ltd. will be paid by way of a promissory note
from the Canadian Purchaser to WMSL Holdings Ltd. The Canadian Purchaser will not have the
burden of the remaining secured debt owing to WMSL Holdings Inc., nor the burden of
substantial unsecured debt.

[8] The Monitor is of the view that the holdbacks described in the Approval and Distribution
Order are desirable and appropriate in the circumstances so that goods and services supplied
post-filing can be paid, and so that the Union, if it is successful in its claims, can be paid.

[9] In addition to the three transactions for which the Vesting Orders are sought, a fourth
transaction is covered by the Approval and Distribution Order. The fourth transaction is with
respect to personal properly owned by two U.S. companies. These companies operate in the
State of Michigan. The Applicants did not seek formal recognition of the CCAA proceedings in
the United States. The parties are of the view that the most cost efficient means of completing
the transaction with respect to these assets would be for the Bank to take its remedies under the
U.S. Uniform Commercial Code, ("UCC"} and issue notices of sale under the UCC with respect
to the personal property. The Monitor consented to this process and notices were issued by the
Bank.

[IOJ It is specifically noted, that notwithstanding anything in the Approval and Distribution
Order, Vesting Orders or purchase agreements referenced therein, the purchase orders or releases
issued by Magna Structural Systems Inc. and/or Magna Seating of America, Fnc. (collectively,
"Magna"} or Ford Motor Company ("Ford") to WMSL or any other Applicant will be assigned
and vested in and to the purchaser, upon the consent of Magna or Ford, as the case may be, to the
assignment of such purchase orders and releases being provided to WMSL and the Purchaser on
Closing and the Certificate having been filed.

[11~ Further, nothing in the Approval and Distribution Order or the Vesting Orders made in
accordance with such Approval and Vesting Order shall, unless JCT consents, impact or
terminate the IP licence or option to purchase assets granted to JCI pursuant to the
Accommodation Agreement dated October 24, 2008 and approved by the Order dated October
29, 2008, and the vesting of assets pursuant to Approval and Distribution Order or the Vesting
Orders shall, unless JCI otherwise consents, be subject to the IP licence and option in favour of
JCI.
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[12] Finally, it is noted that employee matters are specifically addressed at Article 2.13 of the
Agreement of Purchase and Sale.
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[l3] Although the outcome of this process does not result in any distribution to unsecured
creditors, this does not give rise to a valid reason to withhold court approval of these
transactions. I am satisfied that the unsecured creditors have no economic interest in the assets.

z
[14] As previously indicated, the record supports the requested relief in all respects. Orders
have been signed and issued in the form requested.

c~
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MORAWETZ J.

DATE: Heard and Decided: March 11, 2009

Typed Reasons Released: Jniy 28, 2049
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[1] in the context of their CCAA' restructuring, the Abitibi Petitioners2 present a Motion3
for 1) the approval of a second DIP financing and 2) the distribution of certain proceeds
of the Manicouagan Power Company ("MPCo") sale transaction to the Senior Secured
Noteholders ("SSNs").

[2] More particularly, the Abitibi Petitioners seek;

1) Orders authorizing Abitibi Consolidated Inc, ("ACI") and Abitibi Consolidated
Company of Canada Inc. ("ACCC") to enter into a Loan Agreement (the ~ULC
DiP Agreement") with 3239432 Nova Scotia Company ("ULC"), as lender,
providing for a GDN$230 million super-priority secured debtor in possession
credit facility (the "ULC DIP Facility").

The ULC DIP Facility is to be funded from the ULC reserve of approximately
CDN$282.3 million (the "ULC Reserve"), with terms that will be substantially
in the form of the term sheet (the "ULC DIP Term Sheet") attached to the
ULC DIP Motion;

2) Orders authorizing the distribution to the SSNs of up to CDN$200 million
upon completion of the sale of ACCC's 60% interest in MPCo and Court
approval of the ULC DIP Agreement.

The distribution is to be paid from the net proceeds of the MPCo sa[e
transaction after the payments, holdbacks, reserves and deductions provided
fior in the Implementation Agreement agreed upon in regard to that
transaction; and

3) Orders amending the Second Amended initial Order to increase the super
priority charge set out in paragraph 61.3 (the "ACI DIP Charge") in respect ofi
the ACI DIP Facility by an amount of CDN$230 million in favour of ULC for all
amounts owing in connection with the ULC D1P Facility.

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA").
In this Judgment, all capitalized terms not otherwise defined have the meaning ascribed thereto in
either: 1) the Second Amended lnrtial Order issued by the Court on May 6, 2009; 2) the Motion for the
DisPribution by the Monitor of Certain Proceeds of fhe MPCo Sale Transaction to U.S. Bank National
Association, Indenture and Collateral Trustee for the Senior Secured Noteholders (the "Distribution
Motion") of the Ad Hoc Committee of the Senior Secured Noteholders and U.S. Bank National
Association, indenture Trustee for the Senior Secured Notes (respectively, the "Committee" and
"Trustee", collectively the "SSNs") dated October 6, 2009; or 3) the Abi#ibi Petitioners' Re-Amended
Motion for the Approval of a Second DIP Financing in Respect of the Abitibi Petitioners and for the
Distribution of Certain Proceeds of the MPCo Sale Transaction to the Trusfee for the Senior Secured
/Votes (the "ULC DIP Motion"} dated November 9, 2008.
Re-Amended Motion for the Approval of a Second DIP Financing in Respect of the Abitibi Pefifioners
and for the Disfribution of Certain Proceeds of the MPCo Sale Transaction to the Trustee for the
Senior Secured Notes dated November 9, 2009 (the "UDC D(P Motion").
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This increase in the ACI DIP Charge is to still be subordinated to any and all
subrogated rights in favour of the SSNs, the lenders under the ACCC Term
Loan (the "Term Lenders") and McBurney Corporation, McBurney Power
Limited and MBB Power Services inc. (the "Lien Holders") arising under =
paragraph 61.10 of the Second Amended Initial Order.

v
j3] The SSNs and the Term Lenders, the only two secured creditor groups of the ;~
Abitibi Petitioners, do not, in the end, contest the ULC DIP Motion. Pursuant to intense
negotiations and following concessions made by everyone, an acceptable wording to ~
the orders sought was finally agreed upon on the eve of the hearing. The efforts of al(
parties and Counsel involved are worth mentioning; the help and guidance of the o
Monitor and its Counsel as well.

[4] Of the unsecured creditors and other stakeholders, only the Ad Noc Unsecured
Noteholders Committee (the "Bondholders") opposes the UI.0 DIP Motion, and even
there, just in part. At hearing, Counsel for the Official Committee of Unsecured
Creditors set up in the corresponding U.S. proceedings pending in the State of
Delaware also voiced that his client shared some of the Bondholders' concerns.

[5] in short, while not contesting the request for approval of the second DIP
financing, the Bondholders contend that the CDN$200 million immediate proposed
distribution to the SSNs is inappropriate and uncalled for at this time.

[6] Before analyzing the various orders sought, an overview of the MPCo sale
transaction and of the ULC DIP Facility that are the subject of the debate is necessary.

THE MPCo SALE TRANSACTION

[7] The MPCo sale transaction is central to the orders sought in the ULC D1P
Motion.

[8J Under the terms of an Implementation Agreement signed in that regard, Hydro-
Quebec ("HQ") agreed to pay ACCC CDN~615 million (the "Purchase Price") for
ACCCs 60% interest in MPCo.

[9] Of this amount, it is expected that (i) CDN$25 million will be paid at closing to
Alcoa, the owner of the other 40% interest in MPCo, for tax liabilities; (ii) approximately
CDN$31 million will be held by HQ for two years to secure various indemnifications (the
"HQ Holdback"); (iii) certain inter-party accounts will be settled; (iv) the
CDN$282.3 million ULC Reserve, set up primarily to guarantee potential contingent
pension liabilities and taxes resulting from the Proposed Transactions, will be held by
the Monitor in trust for the ULC pending further Order of the Court; and (v} the ACI DIP
Facility will be repaid.

[10J That said, until the sale, ACCC's 60°/o interest in MPCo remains subject to the
SSN's first ranking security. This first ranking security interest has never been
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contested by any party. In fact, after their review of same, the Monitor's Counsel
concluded that it is valid and enfiorceable4,

[11] Accordingly, the proceeds of the sale less adjustments, holdbacks and reserve
would normally be paid to the SSNs as holders ofi valid first ranking security over this
asset.

[12] To that end, the SSNs' claim of US~477,545,769.53 (US$413 million in principal
and US$64,545,769.53 in interest as at October 1st, 2009) is not really contested
except fora 0.5% to 2% additional defiault interest over the 13.75% original loan rate.

[73] In that context, on September 29, 2009, the Caurt issued an Order approving the
sale of ACCC's 60% interest in MPCo on certain conditions. Amongst others, the Court:

a) Approved the terms and conditions of the lmplernentation Agreement;

b) Authorized and directed ACI and ACCC to implement and complete the
Proposed Transactions with such non-material alterations or amendments as
the parties may agree to with the consent of the Monitor;

c} Declared that (i) the proceeds from the Proposed Transactions, net of certain
payments, holdbacks, reserves and deductions, and (ii) the shares of the
ULC, shall constitute and be treated as proceeds of the disposition of ACCC's
MPCo shares (collectively, the "MPCo Share Proceeds"};

d) Declared that the MPCo Share Proceeds extend to and include (a) ACCC's
interest in the HQ Holdback and (b) ACCC's interest in claims arising from the
satisfaction of related-party claims;

e} Declared that the MPCo Share Proceeds will be subject to a replacement
charge (the "MPCo Nateholder Charge") in favour of the SSNs with the
same rank and priority as the security held in respect of the ACCC's MPCo
shares;

fl Declared that the ULC Reserve is subject to a charge in favour of the SSNs
which is subordinate to a charge in flavour of Alcoa (the "ULC Reserve
Charge"); and

g) Ordered that the cash component of the MPCo Share Proceeds and the ULC
Reserve be paid to and held by the Monitor in an interest bearing account or
investment grade marketable securities pending further Order of the Court.

[14~ The Proposed Transactions are not expected to close until the latter part of
November or early December 2009. ACI has requested and obtained an extension

J
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" See Monitor's 19h Report dated October 27, 2009.
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from Investissement Quebec ("1Q") to December 15, 2009 for the repayment of the ACI
DIP Facility that matured on November 1st, 2009.

['~5] Based on the amounts of the significant payments, holdbacks, reserves and
deductions from the Purchase Price, and considering that the amount drawn under the
ACI DIP Facility presently stands at CDN$54.8 million, the Net Available Proceeds after
payment of the ACI D1P Facility would be approximately CDN$173.9 million.

THE ULC D1P FACILITY

[16] Pursuant to the implementation Agreement, ULC is required to maintain the ULC
Reserve. ~n the closing of the Proposed Transactions, ULC will hold the ULC Reserve
in the amount of approximately CDN$282.3 million.

[?7] This amount may be used for a limited number of purposes (the "Permitted
Investments") that are described in the Implementation Agreement. Such Permitted
investments include making a D1P loan to either ACI or ACCC.

[18} Based on that, the ULC DIP Term Sheet provides that the ACI Group will borrow
CDN$230 million from the ULC Reserve as a Permitted Investment.

[19] According to the Monitors, the significant terms of the ULC DfP Term Sheet are
as follows:

i) Manner of Borrowing — initially, the ULC DIP Facility was to be available by way
of an immediate draw of CDN~230 million. After negotiations with the Term
Lenders, it was rather agreed that (i) a first draw of CDN$130 million will be
advanced at closing, (ii) subsequent draws fora maximum total amount of
CDN$5~ million in increments of up to CDN~25 million wi{I be advanced upon a
five (5) business day notice and in accordance with paragraph 61.11 of the Second
Amended Initial Order, and (iii} the balance of CDN$50 million shall become
available upon further order of the Court.

ii) Interest Payments — No interest will be payable on the ULC DIP Facility;

iii} Fees —No fees are payable in respect of the ULC D1P Facility;

iv) Expenses —The borrowers will pay ail reasonable expenses incurred by ULC and
Alcoa in connection with the ULC DIP Facility;

v} Reporting —Reporting will be similar to that provided under the AC( DIP Facility
and copies of all financial information will be placed in the data room. Reporting
will include notice of events of default or maturing events of default;

J
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5 See Monitor's 19~' Report dated October 27, 2009.
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vi) Use of Proceeds —The ULC DIP Facility will be used for general corporate
purposes in material compliance with the 13-week cash flow forecasts to be
provided no less frequently than the first Friday of each month (theBudget");

vii) Events of Default —The events of default include the following:

(a) Substantial non-compiiance with the Budget;

(b) Termination of the CCAA Stay of Proceedings;

(c) Failure to file a CCAA Plan with the Court by September 30, 2010; and

(d) Withdrawal of the existing Securitization Program unless replaced with a
reasonably similar facility;

viii) Rights of Aicoa — A1coa will receive all reporting noted above and notices of
events of defiault. Alcoa's consent is required for any amendments or waivers;

ix) Rights o#Senior Secured Noteholders —The Senior Secured Noteholders' rights
consist of:

(a) Receiving aif reporting noted above and any notice of an Event of Default;

(b) Consent of Senior Secured Noteholders holding a majority of the principal
amount of the Senior Secured Notes is required for any amendments to the
maximum amount of the UDC D1P Facility or any change to the Outside
Maturity Date or the interest rate;

(c} Upon an Event of Default, there is no right to accelerate payment or maturity,
subject to the right to apply to Court for the termination of the ULC DIP
Facility, which right is without prejudice to the right of ACi, ACCC, the ULC or
Alcoa to oppose such application;

(d) Entitlement to review draft of documents, but final approval of such
documents is in Alcoa's sole discretion; and

(e) Entitlement to request the approval of the Court to amend any monthly cash
flow budget which has been filed;

U
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x) Security —Security is similar to the existing ACI DIP Facility and ranking
immediately after the existing ACI DIP Charge. There are no charges on the
assets of the Chapter 11 Debtors (as defined in the existing ACI D{P Facility).
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[20J The Monitor notes that the ULC DIP Facility will provide the ACI Group with
additional net liquidity (after the retirement of the ACI DIP Facility and after the payment
of the proposed distribution to the SSNs) in the amount of some CDN$167 million.

THE QUESTIONS AT ISSUE

j21] In light of this background, the Court must answer the following questions:

1) Should the ULC DIP Facility ofi CDN$230 million be approved?

2} Should the proposed distribution of CDN$200 million to the SSNs be
authorized?

3) Is the wording of the orders sought appropriate, notably with regard to the
additions proposed by the Bondholders in terms of the future steps to be
taken by the Abitibi Petitioners?

ANALYSIS AND DISCUSSION

1) THE APPROVAL OF THE DIP FINANCING

[221 (n the Court's opinion, the second DIP financing, that is, the ULC D1P Facility of
CDN$230 million, should be approved on the amended terms agreed upon by the
numerous parties involved.

[23] In this restructuring, the Court has already approved DiP financing in respect of
both the Abitibi Petitioners and the Bowater Petitioners.

[24] On April 22, 2009, it issued a Recognition Order (U.S. Interim DIP Order}
recognizing an Interim Order of the U.S. Bankruptcy Court for a DlP loan of up to
US$206 mSilion to the Bowater Pefitianers. On May 6, 2009, it approved the ACI DlP
Facility, a US$100 million loan to the Abitibi Petitioners by Bank of Montreal ("BMO"},
guaranteed by 1Q.

[25J The jurisdiction of the Court to approve DIP financing and the requirement of the
Abitibi Petitioners fior such were canvassed at length in the May 6 Judgment. The
requirements of the Abitibi Petitioners for {iquidity and the authority of the Court to
approve agreements to satisfy those requirements have already been reviewed and
ruled upon.

[26J There have been no circumstances intervening since the approval of the ACl DIP
Facility that can fairly be characterized as negating the requirement of the Abitibi
Petitioners for DiP financing.
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[27] The only issue here is whether this particular ULC DIP Facility proposal,
replacing as it does the prior ACI DIP FaciVity, is one that the Court ought to approve. As
indicated earlier, the answer is yes.
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[28j At this stage in the proceedings where the phase of business stabilization is
largely complete, the Court is not required to approach the subject of DIP financing from
the perspective of excessive caution or parsimony.

[29] On the one hand, as highlighted notably by the Monitors, the Abitibi Petitioners
have presented substantial reasons to support their need for liquidity by way of a DIP v
ioan. Suffice it to note to that end that:

<c.
a) Without an adequate cushion, in view of potential adverse exchange rate

fluctuations and further adverse price declines in the market, the Abitibi
Petitioners' liquidity could easily be insufficient to meet the requirements
of its Securitization Program (Monitor's 19~' Report at paragraphs 49, 50
and chart at paragraph 61);

b) Absent a DIP loan, there is, in fact, a "high risk of default" under the
Securitization Program (Monitor's 19th Report at paragraph 32);

c) Despite Abitibi Petitioners' best efforts at forecasting, weekly cash flow
forecasts have varied by as much as US$26 million. Weekly
disbursements have varied by 100%. Each 1¢ variation in the foreign
exchange rate as against the US dollar could produce a US$17 million
negative cash flow variation. The ultimate cash flow requirements will be
highly dependent on variables that the Abitibi Petitioners' cannot control
(Monitor's 19~' Report at paragraphs 54, 60 and 61);

d} The markef decline has eroded the Abitibi Petitioners' liquidity, while
foreign exchange fluctuations are placing further strain on this liquidity.
Even if prices increase, the resulting need for additional working capital to
increase production will paradoxically put yet further strain on this liquidity;

e) Without the ULC DIP Facility, the Abitibi Petitioners would lack access to
sufficient operating credit to maintain normal operations. They would be
significantly impaired in their ability to operate in the ordinary course and
they would face an increase in the risk of unexpected interruptions; and.

fl The Abitibi Petitioners have yet to complete their business plan and it is
premature to predict the length of the proceedings (Monitor's 19"' Report
at paragraphs 47 and 48).

[30j !n fact, based upon its sensitivity analysis, the inter-month variability of the cash
flows, the minimum liquidity requirements under the Securitization Program, and the
requirement to repay the ACI DIP Facility, the Monitor is of the view that the Abitibi
Petitioners need the new ULC DIP Facility to ensure that AC{ has sufficient liquidity to
complete its restructuring.

6 See Monitor's 19"' Report dated October 27, 2009.
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[31] On the other hand, the reasonableness of the amount of the ULC DIP Facility is
supported by the following facts:

a) Only about CDN$168 million of incremental liquidity is being provided and
post-transaction, the Abitibi Petitioners will have, at best, about CDN$335
million of liquidity (Monitor's 19'h Report at paragraph 68);

b) The Bowater Petitioners, a group of the same approximate size as the
Abitibi Petitioners, enjoy liquidity of approximately US$400 million
(Monitor's 19th Report at paragraph 69) and a DIP facility of approximately
US$200 million;

c) Even with the ULC DIP Facility, the Abitibi Petitioners will be at the low
end of average relative to their peers in terms of available liquidity relative
to their size;

d) The cash flow of the Abitibi Petitioners is subject to significant intra-month
variations and has risks associated with pricing and currency fluctuations
which are larger the longer the period examined; and

e) The Abitibi Petitioners are required by the Securitization facility to
maintain liquidity on a rolling basis above US$100 million.

[32J In addition, the Court and the stakeholders have al! the means necessary at their
disposal to monitor the use of liquidity without, at the same time, having to ration its
access at a level fiar below that enjoyed by the peers with wham the Abitibi Petitioners
compete.

[33] In this regard, it is important to emphasize that the ULC DIP Facility includes,
after all, particularly interesting conditions in terms of interest payments and associated
fees. Because ULC is the lender, none are payable.

[34j Finally, the provisions of section 11.2 of the amended CCAA, and in particular
the factors for review listed in subsection 11.2(4), are instructive guidelines to the
exercise of the Court's discretion to approve the ULC DIP Facility.

[35] Pursuant to subsection 11.2(4} of the amended CCAA, for restructurings
undertaken after September 18, 2009, the judge is now directed to consider the
following factors in determining whether to exercise his or her discretion to make an
order such as this one:

a) The period during which the company is expected to be subject to CCAA
proceedings;
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b) How the company's business and financial affairs are to be managed
during the proceedings;
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c) Whether fhe company's management has the confidence of its major
creditors;

d) Whether the loan would enhance the prospects of a viable compromise or
arrangement being made;

e) The nature and value of the company's property;

f} Whether any creditor would be materially prejudiced as a result of the
security or charge; and

g) The Monitor's report.

E36] Applying #hese criteria to this case, it is, first, premature to speculate how long
the Abitibi Petitioners will remain subject to proceedings under the CCAA.

[37J The Monitor's 19th Report has considered cash flow forecasts until December
2010. The Abitibi Petitioners are hopeful of progressing to a plan outline by year-end
with a view to emergence in fhe first or second quarfer of 2010.

[38] In considering a DIP financing proposal, the Court can take note of the fact that
the time and energies ought, at this stage in the proceedings, to be more useful{y and
profitably devoted to completing the business restructuring, raising the necessary exit
financing and negotiating an appropriate restructuring plan with the stakeholders.

[39] Second, even if the ULC DIP Facility of CDN$230 mif[ion is a high, albeit
reasonable, figure under the circumstances, access to the funds and use ofi the funds
remain closely monitored.

[40] Based on the compromise reached with the Term Lenders, access to the funds
will be progressive and subject to control. The initial draw is limited to CDN$130 million.
Subsequent additional draws up to CDN$50 million will be in maximum increments of
CDN$25 million and subject to prior notice. The final CDN$50 million will only be
available with the Court's approval.

[41~ As well, the use of the funds is subject to considerable safeguards as to the
interests of all stakeholders. These include the following:

a) The Monitor is on site monitoring and reviewing cash flow sources and
uses in real time with full access to senior management, stakeholders and
the Court;

J
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b) Stakeholders have very close to real time access to financial information
regarding sources and use of cash flow by reason of the weekly cash flow
forecasts provided to their financial advisors and the weekly calls with
such financial advisors, participated in by senior management;
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c) The Monitor provides regular reporting to the Court including as to the
tracking of variances in cash use relative to forecast and as to evolution of
the business environment in which the Abitibi Petitioners are operating;
and

d) Aii stakeholders have full access to this Court to bring such motions as
they see fit should a material adverse change in the business or affairs
intervene.

j42] Third, there has been no suggestion that the management of the Abitibi
Petitioners has lost the confidence of its major creditors. To the contrary:

a) Management has successfully negotiated a settlement of very complex
and thorny issues with both the Term Lenders and the SSNs, which has
enabled this ULC DIP Motion to be brought forward with their support;

b) Whi(e management does not agree with ali positions taken by the
Bondhoiders at all times, it has by and large enjoyed the support of that
group throughout these proceedings;

c) Management has been attentive to the suggestions and guidance of the
Monitor with the result that there have been few if any instances where the
Monitor has been publicly obliged to oppose or take issue with steps
taken;

d) Management has been proactive in hiring a Chief Restructuring Officer
who has provided management with additional depth and strength in
navigating through difficult circumstances; and

e) The Abitibi Petitioners' management conducts regular meetings with the
financial advisors of their major stakeholders, in addition to having an
"open door" policy.

j43] The Court is satisfied that, in requesting the approval of the ULC DIP Facility,
management is doing so with a broad measure of support and the confidence of its
major creditor constituencies.

[44] Fourth, with an adequate level of liquidity, the Abitibi Petitioners will be able to
run their business as a going concern on as normal a basis as possible, with a view to
enhancing and preserving its value while the restructuring process proceeds.
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[45] By facilitating a level of financial support that is reasonable and adequate and of
sufficient duration to enable them to complete the restructuring on most reasonable
assumptions, the Abitibi Petitioners will have the benefit of an umbrella of stability
around their core business operations.
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[46j In the Court's opinion, this can only facilitate the prospects of a viab{e
compromise or arrangement being found.

[47~ Fifth, there are only two secured creditor groups of the Abitibi Petitioners: the
SSNs and the Term Lenders. After long and difficult negotiations, they finally agreed to
an acceptable wording to the orders sought. No one argues any longer that it is v
prejudiced in any way by the proposed security or charge.

:~
[48] Lastly, sixth, the Monitor has carefully considered the positions of all of the
stakeholders as well as the reasonableness of the Abitibi Petitioners' requirements for U
the proposed ULC DIP Facility. Having reviewed both the impact of the proposed ULC
DfP Facility on stakeholders and its beneficial impact upon the Abitibi Petitioners, the
Monitor recommends approval of the ULC D1P Facility.

[49~ On the whole, in approving this 11LC D1P Facility, the Court supports the very
large consensus reached and the fine balance achieved be~nreen the interests of all
stakeholders involved.

2) THE DISTRIBUTION TO THE SSNs

[50~ The approval of the terms of the ULC DIP Facility by the SSNs is intertwined with
the Abitibi Petitioners' agreement to support a distribution in their favor in the amount of
CDN$200 million.

[51] The Abitibi Petitioners and the SSNs consider that since the MPCo proceeds
were and are subject to the security of the SSNs, this arrangement or compromise is a
reasonable one under the circumstances.

j52] They submit that the proposed distribution wiii be of substantial benefit to the
Abitibi Petitioners. Savings of at least CDN$27.4 million per year in accruing interest
costs on the CDN$200 million to be distributed will be realized based on the 13.75%
interest rate payable to the SSNs.

[53j Needless to say, they maintain That the costs saved will add to the potential
surplus value of SSNs' collateral that could be utilized to compensate any creditor
v✓hose security may be impaired in the future in repaying the IJLC DIP Facility.

(54] The Bondholders oppose the CDN$200 million distribution to the SSNs.

[55] In their view, given the Abitibi Petitioners' need for liquidity, fhe proposed
payment of substantial proceeds to one group of creditors raises important issues of
both propriety and timing. It a(so brings into focus the need for the CCAA process to
move forward efficiently and effectively towards the goal of the timely negotiation and
implementation of a plan of arrangement.

[56J The Bondholders claim that the proposed distribution violates the CCAA. From
their perspective, nothing in the statute authorizes a distribution of cash to a creditor
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group prior to approval of a plan of arrangement by the requisite majorities of creditors
and the Court. They maintain that the SSNs are subject to the stay of proceedings like
all other creditors.

[57] By proposing a distribution to one class of creditors, the Bondholders contend
that the other classes of creditors are denied the ability to negotiate a compromise with
the SSNs. Instead of bringing forward their proposed plan and creating options for the
creditors for negotiation and voting purposes, the Abitibi Petitioners are thus eliminating
bargaining options and confiscating the other creditors' leverage and voting rights. ~

[58~ Accordingly, the Bondholders conclude that the proposed distribution should not
u~-,

be considered until after the creditors have had an opportunity to negotiate a plan of
arrangement or a compromise with the SSNs.

(59j In the interim, they suggest that the Abitibi Petitioners should provide a business
plan to their legal and financial advisors by no later than 5:00 p.m. on November 27,
2009. They submit that a restructuring and recapitalization term sheet on terms
acceptable to them and #heir legal and financial advisors should also be provided by no
iaterthan 5:00 p.m. on December 11, 2009.

[60] 1Nith all due respect for the views expressed by the Bondholders, the Court
considers that, similarly to the ULC DlP Facility, the proposed distribution should be
authorized.

[61 j To begin with, the position of the Bondholders is, under the circumstances,
untenable. While they support the CDN$230 million ULC DIP Facility, they still contest
the CDN$200 million proposed distribution that is directly linked to tha latter.

[62j The Court does not have the luxury of picking and choosing here. What is being
submitted for approval is a global solution. The compromise reached must be
considered as a whole. The access to additional liquidity is possible because of the
corresponding distribution to the SSNs. The amounts available for both the ULC DIP
Facility and the proposed distribution come from the same MPCo sale transaction.

[63] The compromise negotiated in this respect, albeit imperfect, remains the best
available and viable solution to deal with the liquidity requirements of the Abitibi
Petitioners. (t follows a process and negotiations where the views and interests of most
interested parties have been canvassed and considered.

[64] To get such diverse interest groups as the Abitibi Petitioners, the SSNs, the Term
Lenders, BMO and 1Q, and ULC and Alcoa to agree on an acceptable outcome is
certainly not an easy task to achieve. Without surprise, it comes with certain
concessions.

[65] It would be very dangerous, if not reckless, for the Court to put in jeopardy the
ULC DIP Facility agreed upon by most stakeholders on the basis that, perhaps, a better
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arrangement could eventually be reached in terms of distribution of proceeds that, on
their face, appear to belong to the SSNs.

[66J The Court is satisfied that both aspects of the ULC DIP Motion are closely __
connected and should be approved together. To conclude otherwise would potentially
put everything at risk, at a time where stability is most required. ~~

~n
[67] Secondly, it remains that ACCC's interest in MPCo is subject to the SSNs'
security. As such, all proceeds of the sale less adjustments, holdbacks and reserves
should normally be paid to the SSNs. Despite this, provided they receive the CDN$200 ~
million proposed distribution, the SSNs have consented to the sale proceeds being used a~
by the Abitibi Petitioners to pay the existing ACl D(P Facility and to the ULC Reserve
being used up to CDN$230M for the ULC DIP Facility funding.

[68J 1t is thus fair to say that the SSNs are not depriving the Abitibi Petitioners of
liquidity; they are funding part of the restructuring with their collateral and, in the end,
enhancing this liquidity.

[69] The net proceeds of the MPCo transaction afiter payment of the ACI D1P Facility
are expected to be CDN$173.9 million. Accordingly, out of a CDN$200 million
distribution to fhe SSNs, only CDN$26.1 million could technically be said to come from
the ULC DIP Facility. Contrary to what the Bondholders alluded to, if minor aspects of
the claims of the SSNs are disputed by fhe Abitibi Petitioners, they do not concern the
CDN$200 million at issue.

[70] Thirdly, the ULC DIP Facility bears no interest and is not subject to drawdown
fees, while a distribution of CDN$200 million to the SSNs will create at the same time
interest savings of approximately CDN~27 million per year for the ACI Group. There is,
as a result, a definite economic benefit to the contemplated distribution for the global
restructuring process.

[71] Despite what the Bondholders argue, it is neither unusual nor unheard of to
proceed with an interim distribution of net proceeds in the context of a sale of assets in
a CCAA reorganization. Nothing in the CCAA prevents similar interim distribution of
monies. There are several examples of such distributions having been authorized by
Courts in Canada'.

[72] While the SSNs are certainly subject to a stay of proceedings much like the other
creditors involved in the present CCAA reorganization, an interim distribution of net
proceeds from the safe of an asset subject to the Court's approval has never been
considered a breach of the stay.

See Re Windsor Machine &Stamping Ltd., 2009 CarswellOnt 4505 (Ont. Sup. Ct.); Re Rol-Land
Farms Limited (October 5, 2009), Toronto 08-CL-7889 (Ont. Sup. Ct.); and Re Pangeo Pharma lnc.,

(August 14, 2003), Montreal 500-11-021037-037 (Que. Sup. Ct.).
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[73] !n this regard, the Bondholders have no economic interest in the MPCo assets
and resulting proceeds of sale that are subject to a first ranking security interest in favor
of the SSNs. Therefore, they are not directly affected by the proposed distribution of
CDN$200 million.

[74J In Windsor Machine &Stamping Lfd. (Re)8, Morawetz J. dealt with the opposition
of unsecured creditors to an Approval and Distribution Order as follows:

j 13 Although the outcome of this process does not result in any distribution to unsecured
~ creditors, this does not give rise to a valid reason to withhold Court approval of these
~ transactions. I am satisfied that the unsecured creditors have no economic interest in fhe
' assets.

[75J Finally, even though the Monitor makes no recommendation in respect of the
~ proposed distribution to the SSNs, this can hardly be viewed as an objection on its part.
E In the first place, this is not an issue upon which the Monitor is expected to opine.

Besides, in its 19th report, the Monitor notes the foifowing in that regard:

a} According to its Counsel, the SSNs security on the ACCC's 60% interest
in MPCo is valid and enforceable;

b) The amounts owed to the SSNs far exceed the contemplated distribution
while the SSNs` collateral is sufficient for the SSNs' claim to be most likely
paid in full;

c) The proposed distribution entails an economy of CDN$27 million per year
in interest savings; and

d} Even taking into consideration the CDN$200 million proposed distribution,
~~ the ULC DIP Facility provides the Abitibi Petitioners with the liquidity they

require for most of the coming year.

[76] All things considered, the Court disagrees with the Bondholders' assertion that
the proposed distribution is against the goals and objectives of the CCAA. For some, it
may only be a smalE step. ~iowever, it is a definite step in the right direction.

[77] Securing the most needed liquidity at issue here and reducing substantially the
extent of the liabilities towards a key secured creditor group no doubt enhances the
chances of a successful restructuring while bringing stability to the on-going business.

[78] This benefits a large community of interests that goes beyond the sole SSNs.

[79] From that standpoint, the Court is satisfied that the restructuring is moving
forward properly, with reasonable diligence and in accordance with the CCAA ultimate
goals.

.r

4
<D

~~
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e Re Windsor Machine &Stamping Ltd., 2009 CarswellOnt 4505 (Ont. Sup. Ct.}.
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[80] Abitibi Petitioners' firm intention, reiterated at the hearing, to shortly provide their
stakeholders with a business plan and a restructuring and recapitalization term sheet
confirms it as well.

3) THE ORDERS SOUGHT

j81] In closing, the precise wording of the orders sought has been negot+ated at
length between Counsel. It is the result of a difficult compromise reached between
many different parties, each trying to protect distinct interests.

[82] Nonetheless, despite their best efforts, Phis warding certainly appears quite
convoluted in some cases, to say the least. The proposed amendment to the
subrogation provision of the Second Amended Initial Order is a vivid example. Still, the
mechanism agreed upon, however complicated if might appear to some, remains
acceptable to a{I affected creditors.

[83] The delicate consensus reached in this respect must not be discarded lightly. In
view of the role of the Court in CCAA proceedings, that is, one of judicial oversight, the
orders sought will thus be granted as amended, save for limited exceptions. To avoid
potential misunderstandings, the Court felt necessary to slightly correct the specific
wording of some conclusions. The orders granted reflect this.

[84] Turning to the conclusions proposed by the Bondholders at paragraphs 8 to 11 of
the draft amended order (now paragraphs 6 to 9 of this Order), the Court considers
them useful and appropriate. They assist somehow in bringing into focus the need for
this CCAA process to continue to move forward efficiently.

[85j Minor adjustments to some of the wording are, however, required in order to give
the Abitibi Petitioners some flexibility in terms of compliance with the ULC DIP
documents and cash flow forecast.

[86] For the expected upcoming fling by the Abitibi Petitioners of their business plan
and restructuring and recapitalization term sheet, the Court concludes that simply giving
act to their stated intention is sufficient at this stage. The deadlines indicated
correspond to the date agreed upon by the parties for the business plan and to the
expected renewal date of the initial Order for the restructuring and recapitalization term
sheet.

FOR THESE REASONS, THE COURT:

ULC DIP Financing

U

v

0

[87] .ORDERS that the Abitibi Petitioners are hereby authorized and empowered to
enter into, obtain and borrow under a credit facility provided pursuant to a {oan
agreement (the "ULC DIP Agreement") among ACI, as borrower, and 3239432 Nova
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Scotia .Company, an unlimited liability company ("ULC"}, as lender (the "t1LC D!P
Lender"), to be approved by Alcoa acting reasonably, which terms wil( be consistent
with the ULC DIP Term Sheet communicated as Exhibit R-1 in support of the ULC DlP
Motion, subject to such non-material amendments and modifications as the parties may
agree with a copy thereof being provided in advance to the Monitor and to modifications
required by Alcoa, acting reasonably, which credit facility shall be in an aggregate
principal amount outstanding at any time not exceeding $230 million.

[88J ORDERS that the credit facility provided pursuant to the ULC DIP Agreement
(the "ULC DiP") will be subject to the following draw conditions:

d) a first draw of X130 million to be advanced at closing;

e} subsequent draws for a maximum tota► amount of $50 million in
increments of up to $25 million to be advanced upon a five (5) business
day notice and in accordance with paragraph 61.11 of the Second
Amended lnitiai Order which sha11 apply mutatis mutandis to advances
under the ULC DIP; and

fl the balance of X50 million shall become available upon further order of the
Court.

At the request of the Borrower, all undrawn amounts under the ULC DIP shall either (i)
be transferred to the Monitor to be held in an interest bearing account for the benefit of
the Borrower providing that any requests for advances thereafter shall continue to be
made and processed in accordance herewith as if the transfer had not occurred, or (ii}
be invested by ULC in an interest bearing account with aif interest earned thereon being
for the benefit of and remitted to the Borrower forthwith following receipt thereof.

[89~ ORDERS the Petitioners to communicate a draft of the substantially final ULC
DIP Agreement (the "Draft ULC DiP Agreement") to the Monitor and to any party listed
on the Service List which requests a copy of same (an "interested Party") no later than
five (5) days prior to the anticipated closing of the MPCo Transaction, as said term is
defined in the ULC DIP Motion.

[90] ORDERS that any Interested Party who objects to any provisions of the Draft
ULC DIP Agreement as not being substantially in accordance with the terms of the ULC
DlP Term Sheet, Exhibit R-1, or objectionable for any other reason, shall, before the
close of business of the day following delivery of the Draft ULC DIP Agreement, make a
request for a hearing before this Court stating the grounds upon which such objection is
based, failing which the Draft ULC DIP Agreement shall be considered to conform to the
ULC QIP Term Sheet and shall be deemed to constitute the ULC DIP Agreement for the
purposes of this Order.

v

~-
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[91J ORDERS that the Abitibi Petitioners are hereby authorized and empowered to
execute and deliver the ULC DIP Agreement, subject to the terms of this Order and the
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approval of Alcoa, acting reasonably, as we(I as such commitment letters, flee letters,
credit agreements, mortgages, charges, hypothecs and security documents,
guarantees, mandate and other definitive documents (collectively with the ULC DIP
Agreement, the "IILC DIP Documents"), as are contemplated by the ULC DIP
Agreement ar as may be reasonably required by the ULC DIP Lender pursuant to the
terms thereof, and the Abitibi Petitioners are hereby authorized and directed to pay and ~~
perform all of their indebtedness, interest, fees, liabilities and obligations to the ULC DIP
Lender under and pursuant to the ULC DIP Documents as and when same become due
and are to be performed, notwithstanding any other provision of this Order. ~

U
C~

[92j ORDERS that the Abitibi Petitioners shall substantially comply with the terms and o
conditions set forth in the ULC DIP Documents and the 13-week cash flow forecast (the N
"Budget") provided to the financial advisors of the Notice Parties (as defined in the
Second Amended Initial Order) and any Interested Party.

[a3~ ORDERS that, in accordance with the terms and conditions of the ULC DIP
Documents, the Abitibi Petitioners shall use the proceeds of the ULC DIP substantially
in compliance with the Budget, that the Monitor shall monitor the ongoing
disbursements of the Abitibi Petitioners under the Budget, and that the Monitor shall
forthwith advise the Notice Parties (as defined in the Second Amended Initial Order)
and any Interested Party of the Monitor's understanding of any pending or anticipated
substantial non-compliance with the Budget and/or any other pending or anticipated
event of default or termination event under any of the ULC D(P Documents.

[94] GIVES ACT to the Abitibi Petitioners of their stated intention to provide a
business plan to the Notice Parties (as defined in the Second Amended Initial Order)
and any {nterested Parry by no later than 5:00 p.m. on November 27, 2009.

[95] GIVES ACT to the Abitibi Petitioners of their stated intention to provide a
restructuring and recapitalization term sheet (the "Recapitalization Term Sheet") to the
Notice Parties (as defined in the Second Amended Initial Order) and any Interested
Party by no later than 5:00 p.m. on December 15, 2Q09.

j96] ORDERS that, notwithstanding any other provision of this Order, the Abitibi
Petitioners shall pay to the ULC D1P Lender when due all amounts owing (including
principal, interest, fees and expenses, including without limitation, all fees and
disbursements of counsel and all other advisers to or agents of the ULC DIP Lender on
a full indemnity basis (the "ULC DIF Expenses") under the ULC D1P Documents and
shall perform all of their other obligations to the ULC DIP Lender pursuant to the ULC
DIP Documents and this Order.

[97] ORDERS that the claims of the ULC DlP Lender pursuant to the ULC DIP
Documents shall not be compromised or arranged pursuant to the Plan or these
proceedings and the ULC DIP Lender, in such capacity, shall be treated as an
unaffected creditor in these proceedings and in any Pian or any proposal filed by any
Abitibi Petitioner under the BtA.
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[98] ORDERS that the ULC DIP Lender may, notwithstanding any other provision of
this Order or the initial Order:

c} take such steps from time to time as it may deem necessary or
appropriate to register, record or perfect the ACI DIP Charge and the ULC
DIP Documents in all jurisdictions where it deems it to be appropriate; and

d) upon the occurrence of a Termination Event (as each such term is defined
in the ULC ~1P Documents), refiuse to rrtake any advance to the Abitibi
Petitioners and terminate, reduce or restrict any further commitment to the o
Abitibi Petitioners to the extent any such commitment remains, set off or
consolidate any amounts owing by the ULC DIP Lender to the Abitibi
Petitioners against any obligation of the Abitibi Petitioners to the ULC DIP
Lender, make demand, accelerate payment or give other similar notices,
or to apply to this Court for the appointment of a receiver, receiver and
manager or interim receiver, or for a bankruptcy order against the Abitibi
Petitioners and for the appointment of a trustee in bankruptcy of the Abitibi
Petitioners, and upon the occurrence of an event of default under the
terms of the ULC DIP Documents, the ULC D1P Lender shall be entitled to
apply to the Court to seize and retain proceeds from the sale of any of the
Property of the Abitibi Petitioners and the cash flow of the Abitibi
Petitioners to repay amounts owing to the ULC DIP Lender in accordance
with the ULC DIP Documents and the AC( DiP Charge.

(99] ORDERS that the foregoing rights and remedies of the ULC DIP Lender shall be
enforceable against any trusfee in bankruptcy, interim receiver, receiver or receiver and
manager of the Abitibi Petitioners or the Property of the Abitibi Petitioners, the whole in
accordance with and to the extent provided in the ULC DIP Documents.

[100] ORDERS that the ULC D1P Lender shall not take any enforcement steps under
the ULC DIP Documents or the ACf D1P Charge without providing five (5) business day
(the "Notice Period") written enforcement notice of a default thereunder to the Abitibi
Petitioners, the Nfonitor, the Senior Secured Noteholders, Alcoa, the Notice Parties (as
defined in the Second Amended Initial Order) and any Interested Party. Upon expiry of
such Notice Period, and notwithstanding any stay of proceedings provided herein, the
ULC DIP Lender shall be entitled to take any and all steps and exercise all rights and
remedies provided for under the ULC DIP Documents and the ACI DIP Charge and
otherwise permitted at law, the whole in accordance with applicable provincial laws, but
without having to send any notices under Section 244 of fhe BIA. For greater certainty,
the ULC DIP Lender may issue a prior notice pursuant to Article 2757 CCQ concurrently
with the written enforcement notice of a default mentioned above.

[101J ORDERS that, subject to further order of this Court, no order shall be made
varying, rescinding, or otherwise affecting paragraphs 61.1 to 61.9 of the Initial Order,
the approval of the ULC DIP Documents or the ACl D(P Charge unless either (a} notice
of a motion for such order is served on the Petitioners, the Monitor, Alcoa, the Senior
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Secured Noteholders and the ULC D!P Lender by the moving party and returnable
within seven (7) days after the party was provided with notice of this Order in
accordance with paragraph 70(a) hereof or {b} each of the ULC D1P Lender and A(coa
applies for or consents to such order.

[102] ORDERS that 3239432 Nova Scotia Company is authorized to assign ids interest
in the ULC DIP to Aicoa pursuant to the security agreements and guarantees to be
granted pursuant to the Implementation Agreement and this Court's Order dated
September 29, 2009.

[103j AMENDS the Initial Order issued by this Court on April 77, 2009 (as amended
and restated) by adding the following at the end of paragraph 61.3:

"ORDERS further, that from and after the date of closing of the MPCo
Transaction (as said term is defined in the Petitioners' ULC DIP Motion
dated November 9, 2009) and provided the principal, interest and costs
under the ACI D1P Agreement (as defined in the Order of this Court dated
May 6, 2009), are concurrently paid in full, the ACI DIP Charge shall be
increased by the aggregate amount of $230 million (subject to the same
limitations provided in the first sentence hereof in relation to the
Replacement Securitization Faciiiry) and shall be extended by a movable
and immovable hypothec, mortgage, lien and security interest on all
property of the Abitibi Petitioners in favour of the ULC DIP Lender for all
amounts owing, including principal, interest and ULC DIP Expenses and
all obligations required to be performed under or in connection with the
ULC DlP Documents. The ACI DIP Charge as so increased shall continue
to have the priority established by paragraphs 89 and 91 hereof provided
such increased ACI D1P Charge (being the portion of the ACi DIP Charge
in favour of the ULC DIP Lender) shall in ail respects be subordinate (i) to
the subrogation rights in favour of the Senior Secured Noteholders arising
from the repayment of the ACl D1P Lender from the proceeds of the safe
ofi the MPCo transaction as approved by this Court in its Order of
September 29, 2009 and as confirmed by paragraph 11 of that Order,
notwithstanding the amendment of paragraph 61.10 of this Order by the
subsequent Order dated November 16, 2009, as we11 as the further
subrogation rights, if any, in favour of the Term Lenders; and (ii) rights in
favour of the Term Lenders arising from the use of cash for the payment of
interest fees and accessories as determined by the Monitor. Na order shall
have the effect of varying or amending the priority of the ACI QIP Charge
and the interest of the ULC DIP Lender therein without the consent of the
Senior Secured Noteholders and Alcoa. The terms "ULC DIP Lender",
"ULC D1P Documents", "ULC DlP Expenses", "Senior Secured
Noteholders" and "Alcoa" shall be as defined in the Order of this Court
dated November 16, 2009. Notwithstanding the subrogation rights created
or confirmed herein, in no event shall the ULC DIP Lender be
subordinated to more than approximately $40 million, being the aggregate
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of the proceeds of the MPCo Transaction paid fo the ACI DIP Lender plus
the interest, fees and expenses paid to the ACI DIP Lender as determined
by the Monitor."

ACl DiP Agreement
r"

[104J ORDERS that fhe Abitibi Petitioners are hereby authorized to make, execute and
deliver one or more amendment agreements in connection with the ACi D1P Agreement ~~
providing for (i) an extension of the period during which any undrawn portion of the ~~
credit facility provided pursuant to the ACI DfP Agreement shall be available and (ii) the
modification of the date upon which such credit facility must be repaid from November N
1, 2009 to the earlier of the closing of the MPCo Transaction and December 15, 2009,
subject to the terms and conditions set forth in the ACI DIP Agreement, save and except
for non-material amendments.

Senior Secured Notes Distribution

[105] ORDERS that the Abitibi Petitioners are authorized anci directed to make a
distribution to the Trustee of the Senior Secured Notes in the amount of $200 million
upon completion of the MPCo Transaction (as said term is defined in the ULC D1P
Motion) from the proceeds of such sale and of the ULC DIP Facility, providing always
that the ACI DfP is repaid in full upon completion of the MPCo Transaction.

j1d6] ORDERS that, subject to completion of the ULC DIP (including the initial draw of
$130 million thereunder) and providing always that the ACI D1P is repaid in fu[f upon
completion of the MPCo Transaction, the distribution referred to in the preceding
paragraph and the flow of funds upon completion of the MPCo Transaction and the ULC
DIP shall be arranged in accordance with the following principles: (a) MPCo Proceeds
shall be used, first, to fund the distribution to the Senior Secured Notes referenced in
the previous paragraph and, secondly, to fund the repayment of the ACI D1P; (b) the
initial draw of $730 million made under the ULC D1P shalt fund any remaining balance
due to repay in full the ACI DIP and this, upon completion of the MPCo Transaction.
The Monitor shall be authorized to review the completion of the MPCo Transaction, the
ULC DiP and the repayment of the ACI DIP and shall report to the Court regarding
compliance with this provision as it deems necessary.

Amendment to the Subrogation Provision

[107J ORDERS that Subsection 61.10 of the Initial Order, as amended and restated, is
replaced by the following:
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[61.10] ORDERS that the holders of Secured Notes, the Lenders under
the Term Laan Facility (collectively, the "Secured Creditors") and
McBurney Corporation, McBurney Power Limited and MBB Power :~
Services Inc. (collectively, the "Lien Holder") that hold security over ~
assets that are subject to the ACI D1P Charge and that, as of the Effective
Time, was opposable to third parties (including a trustee in bankruptcy) in U,
accordance with the law applicable to such security (an "impaired ~
Secured Creditor" and "Existing Security", respectively) shall be ~
subrogated to the ACI D(P Charge to the extent of the lesser of (i) any net ~~
proceeds from the Existing Security including from the sale or other `~
disposition of assets, resulting from the collection of accounts receivable
or other claims (other than Property subject to the Securitization Program
Agreements and for greater certainty, but without limiting the generality of
the fioregoing, the ACi DIP Charge shall in no circumstances extend to any
assets sold pursuant to the Securitization Program Agreements, any
Replacement Securitization Facility or any assets of ACUSFC, the term
"Replacement Securitization Facility" having the meaning ascribed to
same in Schedule A of the ACI DfP Agreement) andlor cash that is subjecf
to the Existing Security of such Impaired Secured Creditor that is used
directly to pay (a) the AC1 D1P Lender or (b) another Impaired Secured
Creditor (including by any means of realization) on account of principal,
interest or costs, in whole or in part, as determined by the Monitor (subject
to adjudication by the Court in the event of any dispufe) and (ii) the unpaid
amounts due andlor becoming due and/or owing to such impaired
Secured Creditor that are secured by its Existing Security. For this
purpose "ACl DIP Lender" shall be read to include Bank of Montreal, IQ,
the ULC DIP Lender and their successors and assigns, including any
lender or lenders providing replacement DIP financing should same be
approved by subsequent order of this Court. No Impaired Secured
Creditor shall be able to enforce its right of subrogation to the ACI DIP
Charge until all obligations to the ACI DIP Lender have been paid in full
and providing that all rights of subrogation hereunder shall be postponed
to fhe right of subrogation of IQ under the IQ Guarantee Offer, and, for
greater certainty, no subrogee shall have any rights over or in respect of
the IQ Guarantee Offer. In the event that, following the repayment in full of
the ACI DIP Lender in circumstances where that payment is made, wholly
or in part, from net proceeds of the Existing Security of an Impaired
Secured Creditor (the "First Impaired Secured Creditor"), such Impaired
Secured Creditor enforces its right of subrogation to the ACI DIP Charge
and realizes net proceeds from the Existing Security of another impaired
Secured Creditor (the "Second Impaired Secured Creditor"), the Second
Impaired Secured Creditor shall not be able to enforce its right of
subrogation to the ACI D(P Charge until all obligations to the First
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impaired Secured Creditor have been paid in full. In the event that more
than one Impaired Secured Creditor is subrogated to the ACf DIP Charge
as a result of a payment to the ACI DfP Lender, such Impaired Secured
Creditors shall rank pari passu as subrogees, rateably in accordance with
the extent to which each of them is subrogated to the ACI DIP Charge. ~.
The allocation of the burden of the ACl DIP Charge amongst the assets
and creditors shall be determined by subsequent application to the Court if
necessary." ~~..,

[108] ORDERS the provisional execution of this Order notwithstanding any appeal and
without the necessity of furnishing any security.

~:
[109J W[THOUT COSTS.

CLEMENT GASCON, J.S.C.

Me Sean Dunphy and Me Joseph Reynaud
STIKEMAN, ELLIOTT
Attorneys for Petitioners

Me Robert Thornton
THORNTON GROUT FfNNfGAN
Attorneys for the Monitor

Me Jason Dolman
FLANZ FISHMAN MELAND PAQUIN
Attorneys for the Monitor

Me Alain Riendeau
FASKEN MART(NEAU DuMOULIN
Attorneys for Wells Fargo Bank, N.A., Administrative Agent under the Credit and
Guarantee Agreement Dated April 1, 2008

Me Marc Duchesne
BORDEN, LADNER, GERVA(S
Attorneys for the Ad hoc Committee of the Senior Secured Noteholders and U.S. Bank
National Association, Indenture Trustee for the Senior Secured Noteholders

Me Frederick L. Myers
GOODMANS LAP
Co-Counsel for the Ad Hoc Committee of Unsecured Noteholders of AbitibiBowater Inc.
and certain of its Affiliates
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Me Jean-Yves Simard
LAVERY, DE BILLY
Co-Counsel for the Ad Hoc Committee of Unsecured Noteholders of AbitibiBowater Inc
and certain of its Affiliates

Me Patrice Benoit
COWLING LAFLEUR HENDERSON LLP
Attorneys for lnvestissement Quebec

Me S. Richard Orzy
BENNETT .!ONES
Attorneys for the Official Committee of Unsecured Creditors of AbitibiBowater Inc. & AI.

Me Frederic Desmarais
McMILLAN ALP
Attorneys for Bank of Montreal

J

c~

~~
v

0G

Me Anastasia Flouris
KUGLER, KANDESTIN, LLP
Attorneys for Afcoa

Date of hearing: November 9, 2009
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SCHEDULE"A"

ABITIBI PETfTIONERS
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21. ABITIBI-CONSOLIDATED INC.

22. AB(TIBI-CONSOLIDATED COMPANY OF CANADA

23. 3224112 NOVA SCOTIA LIMITED

24. MARKETING DONOHUE INC.

25. ABfTIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLdINGS INC.

26. 3834328 CANADA INC.

27. 6169678 CANADA INC.

28. 4042'i40 CANADA iNC.

29. DONOHUE RECYCLING 4NC.

30. 1508756 ONTARIO tNC.

31. 3217925 NOVA SCOTIA COMPANY

32. LA TUQUE FOREST PRODUCTS INC.

33. AB171B1-CONSOLIDATED NOVA SCOTIA INCORPORATED

34. SAGUENAY FOREST PRODUCTS INC.

35. TERRA NOVA EXPLORATIONS LTD.

36. THE JONQUIERE PULP COMPANY

37. THE INTERNAT(ONA~ BRIDGE AND TERMINAL COMPANY

38. SCRAMBLE MINING LTD.

39. 9150-3383 QUEBEC INC.

40. ABITIBI-CONSOLIDATED (U. K.) INC.
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SCHEDULE "B"

BOWATER PETITIONERS

20. BOWATER CAt1ADIAN HOLDINGS INC.

21. BOWATER CANADA FINANCE CORPORATION

22. BOWATER CANADIAN LIMITED

23. 3231378 NOVA SCOTIA COMPANY

24. A617181BOWATER CANADA INC.

25. BOWATER CANADA TREASURY CORPORATION

26. BOWATER CANADIAN FOREST PRODUCTS INC.

27. BOWATER SHELBURNE CORPORATION

28. BOWATER LAHAVE CORPORATION

29. ST-MAURtCE F21VER DRIVE COMPANY LIMITED

30. BOWATER TREATED WOOD INC.

31. CANEXEL HARDBOARD tNC.

32. 9068-9050 QUEBEC 1NC.

33. ALLIANCE FOREST PRODUCTS (2001) [NC.

34. BOWATER BELLEDUtJE SAWMILL INC.

35. BOWATER MARITIMES INC.

36. BOWATER MITTS INC.

37. BOWATER GUERETTE INC.

38. BOWATER COUTURIER INC.
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SCHEDULE"C"

18.6 CCAA PETI710NERS

17.

18.

19.

20.

2'[ .

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

ABITIBlBOWATER INC.

ABITIBIBOWATER US HOLDING 1 CORP.

BOWATER VENTURES INC.

80WATER INCORPORATED

BOWATER NUWAY INC.

BOWATER NUWAY M1D-STATES INC.

CATAWBA PROPERTY HOLDItVGS LLC

BOWATER FINANCE COMPANY INC.

BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED

BOWATER AMERICA INC,

LAKE SUPERIOR FOREST PRODUCTS INC.

BOWATER tJEWSPRINT SOUTH PLC

BOWATER NEWSPRINT SOUTH OPERATIONS LLC

BOWATER FINANCE 11, LAC

BOWATER ALABAMA LLC

COOSA PINES GOLF CLUB HOLDINGS LLC
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Court File No. CV-13-10365-OOCL

THE TORONTO-DOMINION BANK -and - FAIRVIEW NURSING HOME LIMITED

Applicant Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCYAND INSOLVENCYACT, R.S.C. 1985, c. B-3, AS AMENDED

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

(PROCEEDING COMMENCED AT TORONTO)

FACTUM AND BRIEF OF AUTHORITIES
OF THE RECEIVER

FOGLER, RUBINOFF LLP
Lawyers
77 King Street West, Suite 3000
PO Box 95, TD Centre North Tower
Toronto, Ontario MSK 1 G8

Scott Venton /Vern Dane

(LSUC No.: 43383R / 32591E)
Telephone: (416) 941-8870 / (416) 941-8842
Facsimile: (416) 941-8852

Lawyers for BDO Canada Limited, in its capacity as
court-appointed receiver of Fairview Nursing Home
Limited
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