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On appeal from the judgment of Justice Ground, dated January 21, 2003 cited at
(2003), 30 B.L.R. (3d) 288 (Ont. Sup. Ct.), [2003] O.J. No. 128 (Sup. Ct.).

R.A.BLAIR J.A.:

I. OVERVIEW

[1]  On December 30, 1997, BC Tel, the predecessor of Telus Communications Inc.,
redeemed a series of bonds, using $150 million in proceeds from a transaction involving
the “securitization” of its accounts receivable. The appellant Bondholders contend that
the redemption violated a “no financial advantage covenant” in the Trust Deed under
which the Bonds were issued and which prohibited redemption “by the application,
directly or indirectly, of funds obtained through borrowings having an interest cost to the
company of less than 11.35% per annum”.

[2]  “Securitization” is a financing mechanism that provides lower cost access to the
financial marketplace for corporatlons seeking to raise capital. In essence, it involves the
transformation of a corporation’s income-producing assets into negotiable securities that
are issued to the public. In substance the concept is relatively straightforward, as I shall
explain, although the details and structuring of a securitization transaction are
exceedingly complex from a corporate/commercial, tax and accounting perspective. For
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purposes of this appeal, the complications arise because securitization, when properly
structured, has elements of both a sale and a borrowing. Hence the debate over whether
BC Tel redeemed its Bonds using funds obtained directly or indirectly through
borrowing.

[3]  The central issue on the appeal is whether the redemption of the Bonds by BC Tel
using the monies raised through the securitization transaction violates the No Financial
Advantage Covenant (the “NFAC”) in the Trust Deed because it constitutes a redemption
“by the application, directly or indirectly, of funds obtained through borrowings having
an interest cost to [BC Tel] of less than 11.35% per annum.” This issue, in turn, raises
three subsidiary questions:

a) Did the redemption involve the direct application of funds
obtained through borrowings?

b) Ifnot, did it involve the indirect application of funds
obtained through borrowings?

c) If the redemption involved the application of funds
obtained, directly or indirectly, through borrowings, were
the funds obtained at an interest cost to BC Tel of less
than 11.35% per annum?

[4] The appellants did not pursue their ground of appeal based upon the oppression
remedy.

[5]  Attrial, the claim of one of the appellants, Sun Life Assurance Co. of Canada, was
proceeded with for purposes of determining liability. On the redemption date Sun Life
held Bonds in the aggregate amount of $26,845,000. As a result of the early redemption,
it, and the other appellants, lost approximately $12.00 per $100.00 principal amount of
the bonds.

[6] Justice Ground held that the securitization transaction did not breach the NFAC.
Respectfully, while I would not interfere with his finding that the redemption did not
involve the direct application of borrowed funds, I believe that he was in error in not
finding that BC Tel redeemed the Bonds by applying funds indirectly obtained through
borrowings at a cost to the company of less than 11.35%. Accordingly, for the reasons
that follow, I would allow the appeal.
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II. FACTS

Securitization

[7]  The type of arrangement entered into between BC Tel and RAC Trust, and which
generated the funds used to redeem the Bonds, is known as an “asset securitization
transaction”, or sometimes simply as “monetization”. I shall refer to the process
generally in these reasons as “securitization” and to the overall transaction between BC
Tel and RAC Trust that generated the funds received by BC Tel as the “Securitization
Transaction”. As a mechanism for raising capital, securitization has become increasingly
popular, involving an aggregate of hundreds of billions of dollars of financing in the
United States alone and over $26 billion in Canada.'

[8] In their factum, counsel for the respondent succinctly describe securitization as the
“process of transforming financial assets into securities”.? Black’s Law Dictionary’
defines it more fully as the process of converting assets into negotiable securities for
resale in the financial markets, allowing the issuing financial institution to remove assets
from its books and to improve its capital ratio and liquidity while making new loans with
the security proceeds. Ground J. outlined the concept, along with its advantages for the
corporation, at paras. 15-18 of his reasons, in the following fashion:

[15] Corporate financing by way of securitization did not
become prevalent in the Canadian market until the late 1980s
or early 1990s. The basic concept of securitization is that a
corporation raises cash by selling certain of its assets to a
special purpose vehicle (an “SPV”) which, in turn, issues
securities, usually commercial paper, in the market to raise
the purchase price of the assets purchased from the
corporation.

[16] The sale of the assets by the corporation to the SPV is
structured in such a manner that it removes, to the extent
practical, the assets from the estate of the corporation in the
event of the bankruptcy or insolvency of the corporation. The
assets are owned by the SPV and the realization or collection

! E.B. Claxton, “Securitizations, Monetization, Royalty Trusts and the Quebec Trust” (1997) Mem. Lect. 358-378 at
360. As for asset securitization generally, see Steven L. Schwarcz, “Structured Finance: The New Way to Securitize
Assets” (1990) 11 Cardozo Law Review 607; Steven L. Schwarcz, “The Parts are Greater Than the Whole: How
Securitization of Divisible Interests Can Revolutionize Structured Finance and Open the Capital Markets to Middle
Market Companies” (1993) 2 Columbia Business Law Review 139 at 140; Alison R. Manzer, “Securitizations and
Income Trusts” Canada-U.S. Commercial Law (2003+).

2 Respondent’s factum, para. 11(c).

* Bryan A. Garner, ed., Black’s Law Dictionary, 8" ed. (U.S.A. Thomson West, 2004) at 1384.



10

Page: 4

of those assets by the SPV services the commercial paper
issued by the SPV. The holder of the commercial paper,
therefore, looks to the cash flow from the assets and not to the
credit of the corporation for repayment. The separation of the
corporation from the assets themselves enables the
corporation to raise funds less expensively through the
commercial paper issued by the SPV, than it would cost the
corporation to raise funds through securities issued directly
by the corporation. There is also an “off the balance sheet”
advantage to the corporation in that the cash that is raised by
the sale of the assets will not require an offsetting liability to
be shown on the balance sheet of the corporation. The cash
from the sale of the assets and the off-setting decrease in
accounts receivable are reflected on the asset side of the
corporation’s balance sheet but there is no offsetting liability
in that the commercial paper issued to raise such cash is a
liability of the SPV and not of the corporation.

[17] Securitization may have a further advantage to the
corporation if it is restricted by trust deed or loan agreement
covenants from incurring or securing debt. Securitization
may enable the corporation to raise cash without breaching
such covenants because the corporation is selling assets and 1s
not incurring or securing debt. . ..

[18] In the case of a sale of accounts receivable, the
commercial paper issued by the SPV is not subject to the risk
of the bankruptcy and insolvency or other downturn in the
fortunes of the corporation selling its accounts receivable and
is subject only to the risk of collectibility of the accounts
receivable sold by that corporation to the SPV. This risk is
covered by a reserve amount of receivables transferred to the
SPV of at least 5% of the amount advanced by the SPV to the
corporation and, in many cases, is further covered by a
backup security and enhancement agreement entered into by
the SPV with a financial institution. In the case of the BC
Tel-RAC securitization, RAC negotiated a backup security
and credit enhancement agreement with a Swiss bank to an
amount of a further 10% of the Purchased Receivable sold to
RAC.

10



11

Page: 5

[9]  The parties accept this description of the securitization process and its advantages.
Securitization has been said to be “primarily intended to afford a method of financing that
insulates credit products from the credit risk of the owner of those products”: Edmund
M.A. Kwaw, “Structuring Issues in Securitizations: Transfer and Ownership of Assets”
(1996) 15 Nat’l Banking L. Rev. 65; 1996 C.N.B.L.R. LEXIS 10. This reduces the risk
to the public of investing in the securitized assets and increases the credit rating of the
SPV, thus lowering the cost of the monies obtained through the process by the originating
company raising the capital.

The Bond Issue

[10] But this appeal is not truly about securitization, although of necessity a
determination of the issues entails a consideration of the nature of that process. This
appeal is about the use of the proceeds of a securitization transaction to redeem bonds
and whether that redemption violated the terms of the Trust Deed pursuant to which the
Bonds were issued.

[11] The Series AL Bonds, which are the subject of these proceedings, were issued by
BC Tel on October 31, 1985, pursuant to a Trust Deed between BC Tel and Montreal
Trust Company. The only provision of the Trust Deed that is pertinent to this appeal is
the NFAC, which reads as follows:

The Company shall not, however, redeem any of the Series

AL Bonds prior to November 15, 2000 other than for sinking

and improvement fund purposes, as a part of any refunding or

anticipated refunding operation by the application, directly or

indirectly, of funds obtained through borrowings having an

interest cost to the Company of less than 11.35% per annum.

[emphasis added]

[12] Bondholders rely on such a provision to ensure that their bonds are not redeemed
by the issuing company with less expensive borrowings before their bonds’ contractual
redemption date: see Manufacturers Life Insurance Co. v. Dofasco Inc. (1993), 9 B.L.R.
(2d) 203 (Ont. Ct. Gen. Div.) at 211. On the other hand, it is implicit in the language of
the NFAC that BC Tel is permitted to redeem the Bonds prior to their maturity date
provided the redemption complies with the terms of that provision: Shenandoah Life
Insurance Co. v. Valero Energy Corp. A. 2d, 1988 WL 63491 (Del. Ch., 1988), 1998
Del. Ch. LEXIS 84 at 8.

[13] The parties agree that the redemption of the Bonds was achieved through a
refunding process and that the redemption was not for sinking and improvement fund

11



12

Page: 6

purposes. They also agree that the funds from the Securitization Transaction were
deposited into a separate account and used directly for the redemption of the Bonds.

The BC Tel/RAC Securitization Transaction

[14] Although BC Tel nibbled at the idea of utilizing securitization as a means of
paying debt in the early 1990’s, the regulatory environment existing at the time did not
favour such a move. In the late 1990’s, however, the environment changed and, in June
1997, the company specifically considered using the proceeds of a securitization
transaction to redeem the Bonds.

[15] On October 24, 1997, the RAC Trust securitization proposal was presented to the
BC Tel Board of Directors. RAC Trust is a special purpose vehicle established by CIBC
Trust Corporation for the purpose of engaging in securitization transactions. It is an
arms-length vehicle and has a business and considerable assets of its own.

[16] At that board meeting, BC Tel’s Assistant Treasurer, Mr. Dorwart, identified a net
saving of $750,000 per year, apart from savings associated with the redemption of the
Bonds, if the proposal were accepted.® Although there were other potential advantages to
the RAC transaction, as the respondent points out, and the Board did not make any
decision at the meeting with respect to the use of the funds to be raised, the Board was
advised that the most beneficial use of the proceeds would be to redeem the Bonds. The
Board approved the transaction and on November 20, 1997, the Securitization
Transaction was completed. The $150 million proceeds were deposited in a separate
bank account.

[17] Six days later, the BC Tel Board of Directors approved a recommendation that the
RAC proceeds be used to redeem the Bonds. The assistant treasurer reported to the
meeting that the redemption would produce net savings to the corporation — and,
therefore, to its shareholders — of $22.9 million. The Bonds were redeemed on December
30, 1997.

[18] The short-form description of the Securitization Transaction is as follows. BC Tel
sold, assigned and transferred to RAC Trust all of BC Tel’s right, title and interest in a
rolling portfolio of accounts receivable, (known as the “Purchased Receivables™) up to a
certain value.” RAC Trust then issued commercial paper to the capital markets, backed
by the security of the Purchased Receivables, to raise the $150 million in funds that were
advanced to BC Tel in exchange for the transfer of the Purchased Receivables. RAC

% The savings consisted of capital tax savings of $1,080,000 less $300,000 in program fees, additional commercial
paper costs of $30,000 per annum and start up fees.

I shall refer to the specific agreement whereby this transfer was effected as the “Receivables Purchase Agreement”
or the “BC Tel/RAC Trust Agreement”.

12
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Trust’s cost of raising the funds (called the “Purchase Discount”) — which was less than
11.35% -- was passed through directly to BC Tel on a monthly basis, and paid by BC Tel.
The Purchase Discount was payable as long as there were outstanding amounts still
owing to RAC Trust. RAC Trust was protected against the uncollectibility of the
Purchased Receivables by a further 5% reserve.

III. THE POSITIONS OF THE PARTIES

[19] On behalf of the appellants, Mr. Barrack makes two basic arguments.

[20] First, he submits that BC Tel redeemed the Bonds using borrowed funds that it
obtained indirectly —i.e. RAC Trust borrowed the funds from the public and transferred
them to BC Tel, which, in turn, used the borrowed funds to redeem the Bonds. The
indirect borrowing had an interest cost to BC Tel of less than 11.35% per annum. BC
Tel’s redemption of the Bonds was, therefore, in breach of the NFAC. This argument
does not require a determination of whether the BC Tel/RAC Trust Agreement is a sale
or a secured loan.

[21] Secondly, he argues that the redemption of the Bonds was a breach of the NFAC
based on the direct application of funds obtained through a prohibited borrowing, again,
at a rate less than 11.35%, because the BC Tel/RAC Trust Agreement, although labelled
a “sale”, was in fact and in law a secured lending transaction.

[22] On behalf of the respondent, on the other hand, Mr. Stockwood and Ms. Braden
contend that the parties entered into a contractual relationship that is clear in fact and in
law. The parties intended to, and did, enter into a sale agreement. The commercial
realities were that only a sale agreement would accomplish what each of the parties
intended, and required for their respective purposes. RAC Trust could not enter into the
securitization transaction and issue the commercial paper to the public unless it had
purchased the BC Tel assets. BC Tel could not obtain the benefits of the securitization
transaction — the off-balance sheet advantages, the debt-payment savings, and the capital
tax savings — unless the agreement involved the legal sale of its accounts receivable. Mr.
Stockwood and Ms. Braden argue that the appellants are simply trying to recharacterize
the sale as a contract for a secured loan to suit their purposes, contrary to the parties’
intentions and the plain wording of the agreement. In summary, they submit that “BC
Tel legitimately raised funds by selling assets to an independent, arm’s-length,
sophisticated commercial party who had its own compelling and legitimate reasons for
wanting to purchase BC Tel’s assets. BC Tel then decided that the best use of these

13
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proceeds of sale was the redemption of the Bonds. This did not directly or indirectly
violate the NFAC.”®

IV. ANALYSIS
Preliminary Observations

[23] To repeat, the issues to be determined on this appeal are whether BC Tel redeemed
the Bonds by the application of funds (i) directly obtained through borrowings or (ii)
indirectly obtained through borrowings, and (iii) at an interest cost to BC Tel of less than
11.35%. .

[24] It is common ground that the funds used for the redemption were funds obtained
from the Securitization Transaction. The issues cannot be determined, therefore, without
an examination of the nature and characteristics of that transaction. Does this asset
securitization constitute “a borrowing”, or does it at least generate funds “directly or
indirectly obtained through borrowings”, and, in this case, at a prohibited interest cost?
Or is this asset securitization a “sale”, generating sale proceeds in the hands of BC Tel,
which the appellants concede may be used to redeem the Bonds without violating the
NFAC?

[25] Much time was spent at trial and on this appeal examining the question whether
the Receivables Purchase Agreement was a true sale of accounts receivable or an
agreement in the nature of a collateralized loan. This is not the principal issue on the
appeal, however. Although characterizing the agreement in law as a loan would be fatal
to BC Tel’s position — because the Bonds would have been redeemed by the application
of funds obtained directly through borrowing — a finding that it is a true sale is not the
end of the matter. The principal issue on the appeal is whether the use of the proceeds
from the Securitization Transaction to redeem the Bonds constitutes the application of
funds indirectly obtained through borrowing (and at an interest cost of less than 11.35%).

[26] What complicates the resolution of these questions is the fact that by its very
nature, the securitization transaction is a hybrid phenomenon: it is part sale (the
originating company transfers its assets to the SPV) and part borrowing (the SPV
borrows money from the public through commercial paper issued on the security of the
transferred assets). How, then, should its proceeds be characterized for purposes of their
application to redeem the Bonds?

[27] 1 start the analysis at that point. The focus of the inquiry on this appeal is the
application of the funds used to redeem the Bonds — together with the source of those
funds — for purposes of determining the ultimate question of whether there has been

¢ Respondent’s factum, para 127.

14
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compliance with the No Financial Advantage Covenant in the Trust Deed pursuant to

which the Bonds were issued. The focus is not to determine whether the BC Tel/RAC
Trust transaction, or some component of it, meets the requirements of a “true sale” for
purposes of preserving the integrity of the securitization process. The latter inquiry is
insufficient to answer the ultimate question.

[28] For this reason it is important to be alert to the nature of the securitization process
as a whole. A securitization transaction is more than any one of its constituent parts.
From the perspective of interpreting the NFAC in the context of a redemption of bonds,
securitization may be viewed as, in essence, a capital market financing device whereby
monies are raised by a company through borrowings from the public, albeit against the
security of assets sold by the company to an intermediary party. The sale of the
transferred assets — which may well be a “true sale” in the legal sense — is merely one
element of the securitization transaction, a part of the mechanics of effecting the overall

purpose.

[29] Here, the trial judge found that the Receivables Purchase Agreement — one
element of the Securitization Transaction — was a true sale. I would not interfere with
that finding. At the same time, however, I have concluded that the trial judge erred in
failing to hold that the funds used by BC Tel to redeem the Bonds were funds “indirectly”
obtained through borrowings at an interest cost to BC Tel of less than 11.35%. Before
addressing these issues, however, I turn to the standard of review.

The Standard of Review

[30] The standard of review is of some importance in this case.

[31] To the extent that the decision of the trial judge involved questions of law, the
standard of review is correctness. On questions of fact or factual inferences, however,
the appellant must demonstrate palpable and overriding error. An error that is palpable or
unreasonable or unsupported by the evidence is one that is obvious, plain to see, or clear.
An “overriding” error is one that is sufficiently significant to vitiate the impugned
finding. The appellants must show that the error goes to the root of the finding of fact, or
of mixed fact and law, such that the finding cannot safely stand in the face of that error.
See H.L. v. Canada (Attorney General) [2005] S.C.J. No. 24; Housen v. Nikolaisen,
[2002] 2 S.C.R. 235 at paras. 8-25; Waxman v. Waxman (2004), 44 B.L.R. (3d) 165 (Ont.
C.A.), [2004] O.J. No. 1765 (C.A.), leave to appeal to S.C.C. refused, [2004] S.C.C.A.
No. 291, at paras. 289-309 (O.J.).

[32] Questions of mixed fact and law pose more difficult problems in terms of the

applicable standard of review. For the most part, the issues on this appeal involve issues
of mixed fact and law.
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[33] “Matters of mixed fact and law lie along a spectrum” (Housen, at para. 36). The
standard to be applied depends upon whether the identified error on the part of the trial
judge involves fact finding or the making of factual inferences (calling for deference), or
whether it involves the characterization of the proper legal standard to be applied or the
failure to consider a required element of a legal test or some similar error in principle
(calling for correctness). “Appellate courts must be cautious”, however — as the Supreme
Court notes in Housen at para 36 — because “it is often difficult to extricate the legal
questions from the factual” and “[w]here the legal principle is not readily extricable, then
the matter is one of ‘mixed law and fact’ and is subject to a more stringent standard”.
The court concluded by saying (at para. 37):

In our view, it is settled law that the determination of whether
or not the standard of care was met by the defendant’ involves
the application of a legal standard to a set of facts, a question
of mixed fact and law. This question is subject to a standard
of palpable and overriding error unless it is clear that the
trial judge made some extricable error in principle with
respect to the characterization of the standard or its
application, in which case the error may amount to an error
of law. [emphasis added]

[34] Here, the issue whether the Receivables Purchase Agreement constituted a true
sale or a collateralized loan is a question of mixed fact and law. The trial judge is entitled
to considerable deference in this regard, all the more so since this is a complex
commercial list case. On the other hand, the issue whether the Securitization
Transaction, viewed as a whole, generated funds in the hands of BC Tel that were
indirectly obtained through borrowings, at a prohibited low rate, is in my view more a
question of law — or, at least, a question of mixed fact and law that is more towards the
“legal” end of that spectrum — and the standard to be applied is more towards correctness
with less deference to be accorded the trial judge.

Were the Funds Applied by BC Tel to Redeem the Bonds Funds “Directly”
Obtained Through Borrowings?

[35] The appellants argue that BC Tel breached the NFAC by redeeming the Bonds
with directly borrowed funds costing the company less than 11.35% in interest charges.
They say this because they assert that the Receivables Purchase Agreement was, in law, a
collateralized loan and not a true sale of assets. The trial judge rejected this argument.

" Housen v. Nikolaisen was a case involving negligent street maintenance and repair by a municipality.

16
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[36] In doing so, he observed, correctly, that in interpreting the contract, the court must
look to the intention of the parties as expressed by the language of the contract and that it
may also look at the factual matrix existing at the time the contract was entered into, as
well as the conduct of the parties. He also emphasized that the court must look to the
substance of the transaction and not merely its form. See In re George Inglefield Limited,
[1933] Ch. 1 (C.A.); and Banque Royale du Canada c. Canada (1999), 99 D.T.C. 5196
(F.C.A)) at paras. 12-13. At para. 39 of his reasons, the trial judge said:

It is the function of the court to determine the real nature of
the transaction by considering not only the intention of the
parties as evidenced by the language of the contract but the
evidence as to how the transaction in fact transpired and the
conduct of the parties in the performance of the contract.
Both the wording of the contract and the conduct of the
parties in implementing the contract must be examined. In
addition to the intention of the parties, the factors considered
by the courts in determining whether a transaction constitutes
a true sale are: the transfer of ownership risk and the level of
recourse, the ability to identify the assets sold, the ability to
calculate the purchase price and whether the return to the
purchaser will be more than its initial investment and a
calculated yield on such investment. In the case of a sale of
receivables, other factors to be considered are the right to
retain surplus collections, a right of redemption, the
responsibility for collection of the accounts receivable and the
ability of the vendor to extinguish the purchaser’s rights from
sources other than the collection of the receivables.

[37] The appellants concede that in taking these factors and criteria into account, the
trial judge applied the correct test for determining the legal character of the transaction.
But they submit he failed to apply the test properly. Mr. Barrack argues the trial judge
made the following errors in this regard. First, the trial judge placed too much emphasis
on the desire of BC Tel and RAC Trust to obtain the benefits of a sale vis-g-vis third
parties, rather than examining the language of the agreement in light of the conduct of the
parties. Secondly, in applying the various factors, he did not ask the proper question,
namely whether those factors — individually, and cumulatively as a whole — were more
indicative of a loan or a sale; instead, he was content that if a particular factor was not
inconsistent with a sale, the parties desire to benefit from a sale should prevail. Thirdly,
the trial judge confused the concepts of recourse as to collectibility and economic
recourse, and incorrectly concluded that the BC Tel/RAC Trust Agreement provided for
recourse as to collectibility (which is not inconsistent with a sale) rather than economic

17
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recourse (which is not consistent with a sale).® Finally, the trial judge failed to consider
the cumulative weight of the various factors and whether there were a preponderance of
factors which more closely resembled a loan than a sale.

[38] Determining whether a contract reflects a true sale or a loan is not simply a
mechanical exercise of assessing and tallying up a list of factors and then deciding
whether they net out to one or the other. As indicated, the court must look to the
substance of the agreement and not merely its form, and give legal effect to the intention
of the parties as expressed in the language of the agreement. However, the factors
outlined by the trial judge provide useful guideposts for determining the nature of the
arrangement, and the respondent does not suggest otherwise.

[39] Itis clear from the provisions of the Receivables Purchase Agreement that the
parties intended it to be a true sale of BC Tel’s accounts receivable to RAC Trust.
Indeed, their respective needs in carrying out the securitization transaction required that
to be the case. The trial judge did not place too much emphasis on this, in my view, nor
did he ignore the language of the agreement or the conduct of the parties in putting it into
effect.

[40] Parties are entitled to structure their contractual relationships as they see fit, absent
a sham or public policy considerations dictating otherwise (neither of which applies
here). That the Receivables Purchase Agreement may share some of the characteristics
of a collateralized loan does not necessarily mean that it cannot give rise to a true sale in
law. The question is whether in substance the contract constitutes a sale or a loan, having
regard to all of the foregoing factors and whether, when weighed individually and taken
cumulatively and as a whole, they are more indicative of one or the other.

[41] When the trial judge was examining the various factors he listed, he did not say he
was directing his mind specifically to whether the particular aspect of the contract under
consideration, individually or taken together with the others, was more or less consistent
with or indicative of a sale or a loan. It would have been preferable had he done so, since
in my opinion such an approach is appropriate when determining whether an agreement
constitutes a true sale. A reading of the trial judge’s reasons as a whole satisfies me,
however, that he did in fact carry out a similar exercise.

[42] It is not necessary to review the trial judge’s analysis of the factors in detail.
While I have reservations about some of his findings regarding certain of the factors he

8 «Recourse for collectibility” is the term used to denote the equivalent of a warranty that the asset will perform in
accordance with its terms. “Economic recourse” is a term used to denote the equivalent of warranting a return to the
buyer of the buyer’s investment plus an agree-upon yield unrelated to the asset’s payment terms. See Pefer v.
Pantaleo et al., “Rethinking the Role of Recourse in the Sale of Financial Assets” (1996), 52 The Business Lawyer
159 at 163.
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assessed, in the end I am satisfied that his characterization of the Receivables Purchase
Agreement as a “true sale” of the BC Tel accounts receivable to RAC Trust was correct.
Like the trial judge, I find the lack of any right of redemption in the receivables on the
part of BC Tel to be particularly compelling. On the authorities cited, he was entitled to
conclude that the fact RAC Trust had no right to retain any surplus from the collection of
the receivables — if such a surplus could conceivably arise in the circumstances — was not
fatal to a determination in favour of a sale: see In re George Inglefield Limited, supra, at
19-20; Welsh Development Agency v. Export Finance Co. Ltd., [1992] B.C.L.C. 148
(C.A.). The Receivables Purchase Agreement is exceedingly complex. It can reasonably
bear the trial judge’s interpretation that the purchase price was ascertainable and the
assets sufficiently identifiable to support a sale. Further, although RAC Trust admittedly
incurred little, if any, ownership risk with respect to the assets, it was open to the trial
judge to interpret the Receivables Purchase Agreement — as he did — to provide for
recourse as to collectibility rather than for economic recourse (and thus to favour a sale,
as opposed to a loan).

[43] Accordingly, I would not interfere with the trial judge’s disposition with respect to
the legal nature of the Receivables Purchase Agreement. As mentioned above, however,
the trial judge’s decision as to the legal nature of the Receivables Purchase Agreement is
not dispositive of the appeal. The appeal stands to be determined on the issue of the
indirect application of funds obtained through borrowing. I turn to that issue now.

Were the Funds Applied by BC Tel to Redeem the Bonds Funds “Indirectly”
Obtained Through Borrowings?

[44] The respondent argues that legally and factually the contractual relationship
between BC Tel and RAC Trust constituted a true sale, and that BC Tel sold its accounts
receivable to RAC Trust and applied the proceeds of that sale to redeem the Bonds. Mr.
Stockwood and Ms. Braden point out that the appellants concede the Bonds could
properly be redeemed with the proceeds of a sale. Therefore, they submit, there was no
breach of the NFAC.

[45] 1 would not give effect to this argument

[46] In determining whether the proceeds applied to redeem the Bonds were obtained
indirectly from borrowings, for purposes of the Trust Deed between BC Tel and its
Bondholders, the Securitization Transaction must be looked at as a whole. It cannot be
compartmentalized and the conclusions flowing from an analysis of only one aspect of
the transaction applied, without more, to the NFAC. As noted at the outset of this
analysis, the difficulty arises because of the hybrid nature of a securitization transaction:
it is part sale and part borrowing. It is a sale with an economic function — to raise
borrowed funds. These characteristics cannot be isolated one from the other in
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considering whether the proceeds of the transaction, as applied to redeem the Bonds,
constitute funds obtained indirectly through borrowings.

[47] Granted, there are other benefits to the originating corporation, but at its heart, the
rationale underlying a securitization transaction is to enable a corporation to raise capital
from the public in the financial markets at a lower cost than the corporation would be
able to obtain through more conventional methods of financing. What makes a
securitization transaction effective for its purposes is the constellation of an number of
features, only one of which is the sale by the originating company (in this case, BC Tel)
to the SPV (in this case, RAC Trust). The assets do not become “securitized” until they
have in effect been transformed by the SPV into negotiable securities and issued to the
public in the financial markets. The transaction is not completed until the funds
borrowed from the public are transferred to the originating company in payment of the
purchase price for the assets. Do such proceeds comprise “funds indirectly obtained
through borrowings” for purposes of the NFAC? I have no hesitation in concluding that
they do.

[48] Here, the evidence is that the Bonds were redeemed with monies borrowed by
RAC Trust from the public through the issuance of commercial paper. The borrowed
funds were transferred to BC Tel, segregated by BC Tel, and then used by BC Tel to
redeem the Bonds. RAC Trust’s carrying charges with respect to the borrowed funds
were passed through directly to BC Tel, and paid by BC Tel. In fact, they were paid first
out of the proceeds of the accounts receivable.

[49] As the trial judge noted, the NFAC does not specifically require that the borrowing
be by BC Tel. The respondent submits, however, that the provision should be interpreted
in that fashion and that BC Tel did not borrow anything. Rather, it maintains, the funds
were borrowed by RAC Trust. Unless the transaction between BC Tel and RAC Trust is
a sham and RAC Trust is simply acting “as the puppet of BC Tel”, how RAC Trust raised
the money to pay for the assets it purchased from BC Tel is irrelevant. Although RAC
Trust borrowed the money to purchase the receivables, BC Tel borrowed nothing,
directly or indirectly, and simply used the proceeds of the sale of its assets to redeem the
Bonds, the argument concludes.

[50] This argument fails to give sufficient recognition to the fact that what BC Tel
entered into was a securitization transaction and not simply a sale of assets (although the
sale of assets was an integral part of the transaction). BC Tel’s agreement was to
“securitize” its assets and to obtain all of the benefits of such a capital raising mechanism
— principally, the lower cost of obtaining funds (estimated by BC Tel to amount to
approximately $23 million), but also the capital tax savings (an estimated $750,000 per
year) and other balance sheet and off-balance sheet benefits that accompany such a
transaction. In my view, it is not open to BC Tel to say now — vis-@-vis its Bondholders —
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‘We only sold our assets to RAC Trust and used the proceeds to redeem your bonds.
How RAC Trust raised the monies to pay the purchase price is no concern of ours, or
yours.” BC Tel knew that it was engaging in a transaction, with the accompanying
benefits outlined above, the ultimate effect of which was that monies raised through
commercial paper borrowings from the public would flow into its hands. These are the
funds that were applied to redeem the Bonds. They were funds “indirectly” obtained
through borrowings, whether those funds were borrowed by BC Tel or not.

[51] The appellants referred us to Manufacturers Life Insurance Co. v. Dofasco Inc.
(1993), 9 B.L.R. (2d) 203 (Ont. Ct. Gen. Div.), a case involving the redemption of
debentures issued under a trust deed containing a ‘no financial advantage’ covenant
similar to the one in question here. At the time of the redemption, Dofasco had drawn
down funds under a lower interest rate construction finance contract, but it also had a
large cash reserve. Borins J. dismissed the debenture-holders’ complaint because he
found on the facts that the source of the funds used to redeem was the cash reserve and
not the proceeds of the construction finance contract. In the course of his reasons,
however, he dealt with the issue of “indirect borrowing” for purposes of these types of
‘no financial advantage’ covenants. He did so — in the absence of any Canadian
authorities considering the subject — with reference to a number of American authorities
that had: see Franklin Life Insurance Co. v. Commonwealth Edison Co., 451 F.Supp. 602
(S.D. IlL. 1978), aff’d 598 F.2d 1109 (7™ Cir. 1979); Mann v. Oppenheimer & Co., 517
A.2d 1056 (Del. Sup. Ct); Morgan Stanley & Co. Inc. v. Archer Daniels Midland Co.,
570 F.Supp. 1529 (S.D.N.Y. 1983); Shenandoah Life Insurance Co. v. Valero Energy
Corp., supra. After reviewing these decisions, Borins J. concluded that the court must
look at the true source of the funds used in determining whether there has been a breach
of a ‘no financial advantage’ covenant. At para. 30 he said:

... L agree with the approach taken in the Franklin and
Morgan Stanley cases in applying the “source” rule in
determining whether a redemption of the debentures violates
the refunding provision. This approach requires the court to
make a finding of the true source of the funds used for the
redemption. Where the facts indicate that the redemption was
indirectly funded by the proceeds of actual or anticipated debt
borrowed at a prohibited interest rate, the redemption would
be barred regardless of the account from which the funds
were withdrawn.

[52] Like Borins J., I find the decision of Chancellor Allen in the Shenandoah Life
case, supra, helpful, although not determinative. Shenandoah Life involved the
reorganization of a debtor company. The reorganization included the acquisition of debt
at a lower interest rate than that borne by the debentures in question, as well as the
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infusion of new equity into the company. The company used the equity infusion to
redeem the debentures, and the loan to repay a bank debt (which was not subject to any
refunding restrictions). The case is instructive, however, because the argument was made
that the reorganization represented “a single integrated transaction”, whereby the sale of
equity would not have occurred if the company had not been able to arrange the lower
rate of debt. On the facts, Chancellor Allen ruled against the debenture-holders, finding
that the use of the non-borrowed equity funds to redeem the debentures as part of the
complex reorganization “did not represent simply an indirect means to employ borrowed
funds for the purpose of the redemption”. All counsel in this case placed some emphasis
on the following remarks from his judgment, nonetheless (pp. 8-9):

... Was there an indirect application of borrowed funds to
bond redemption as that term is used in Section 4.02? The
inclusion of the term “indirectly” in Section 4.02 must be
taken as an attempt to proscribe some forms of transactions
which, when viewed formally, would not be otherwise
proscribed by the provision. For example, Section 4.02
would not be offended by a redemption funded by the
proceeds of an asset sale. But that provision would, I would
think, by reason of the “indirectly” term, be violated by the
effectuation of a plan to borrow low-cost funds for the
acquisition of an asset intended to be sold for purposes of
generating funds for use in a redemption. This would qualify
as an indirect application of borrowed funds because after
the full transaction were (sic) completed, all that would
remain is new (cheaper) debt in place of the redeemed bonds.
No independent economic function would have been intended
or have occurred. [Chancellor Allen then went on to give
another example concerning the creation of a single-purpose
borrower subsidiary that would pass less costly borrowed
funds to the parent by way of a note or capital contribution,
then continued:] The borrowing has no economic purpose or
reality other than that substitution.

While it is impossible to generalize perfectly concerning all
of the situations in which the “indirectly” language of Section
4.02 might find application, it does appear that the inclusion
of that phrase is intended to reach situations in which the
underlying economic reality of the completed transaction is
the functional equivalent of a direct loan for purposes of
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effectuating a redemption and nothing more. [emphasis
added]

[53] Mr. Stockwood and Ms. Braden submit that neither Dofasco nor Shenandoah Life
assist the appellants, as the redemption of the Bonds was not the sole reason for BC Tel
entering into the securitization transaction. There were other potential uses of the funds
and benefits from the transaction, although the respondent acknowledges that at the
meeting of the BC Tel directors when the securitization plan was presented and approved,
the Board was advised of only one use for the funds: the redemption of the Bonds. The
respondent relies upon the trial judge’s finding that the Securitization Transaction was
approved by the Board separately from the approval for the redemption of the Bonds, that
the securitization was not approved strictly for that purpose, and that there were other
advantages to BC Tel in entering into the transaction whether or not the proceeds were
used for the redemption of the Bonds (i.e. a substantial reduction in capital tax paid; a
positive impact on the company’s balance sheet; and the fact that there were other debts
that could have been paid from the proceeds). Finally, the respondent also relies upon the
trial judge’s ultimate reason for concluding that the securitization transaction did not
constitute an indirect borrowing, namely (as he said at para. 35 of his reasons):

I accept the submission of the Defendant that to find that the
transaction was prohibited by the NFAC as being a refunding
operation by the indirect application of funds obtained
through borrowings, the transaction would have to have been
constructed by BC Tel, specifically and exclusively, for the
purpose of redeeming the Bonds and have no independent
economic function either from the perspective of BC Tel or of
RAC, neither of which criteria applies to the case at bar.
[emphasis added]

[54] On the other hand, Mr. Barrack submits that the ultimate purpose of the
transaction is demonstrated by the use to which the funds obtained were actually put:
redemption of the Bonds. He says this is exactly the type of case contemplated by
Dofasco and Shenandoah Life, namely one in which “the underlying economic reality of
the completed transaction is the functional equivalent of a direct loan for purposes of
effectuating a redemption and nothing more”.

[55] Neither Dofasco nor Shenandoah Life was a case where the funds used to redeem
the bonds were proceeds of a securitization transaction. I do not see the elements of a
securitization transaction as being separate and distinct in the same way that the equity
infusion and the debt arrangement in Shenandoah Life were separate and distinct. Rather,
the central economic function of the “integrated single transaction” here — the
securitization arrangement — was to replace the more expensive Bond issue with a less
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costly financing facility on which BC Tel paid the flow-through interest charges. Where
this is the major economic consequence of a securitization transaction, it is exactly the
kind of transaction that the parties to the NFAC intended to prohibit. For the reasons
outlined above, I am satisfied that this constitutes a refunding of the Bonds through the
application of funds indirectly obtained through borrowings.

[56] I would not read the observations of Chancellor Allen that there must be “no
independent economic function” or “no economic purpose or reality” apart from the
substitution of cheaper debt for expensive debt, too literally or narrowly. In my opinion,
it is sufficient if the principal economic function, purpose or reality of the securitization
transaction is to have such an effect. That was the case here.

[57] Respectfully, the trial judge erred in holding that the proceeds of the transaction
could not be funds indirectly obtained through borrowings, for purposes of the Trust
Deed, unless the transaction was constructed by BC Tel “specifically and exclusively, for
the purpose of redeeming the Bonds™ and had “no independent economic function either
from the perspective of BC Tel or of RAC” (para. 35). I can read no such term into the
language of the NFAC. Indeed, as the appellants submit, to do so might well “permit a
party to neuter and render ineffective a covenant of this sort merely by including a
marginal collateral benefit in a transaction in which the company indirectly obtains
cheaper funds.” This could not be the intention of the NFAC.

[58] The Bonds were redeemed by the application of funds indirectly obtained by BC
Tel through borrowing. The final issue to be determined is whether the borrowing was at
an interest cost to the company of less than 11.35%.

At an Interest Cost to the Company of Less than 11.35%

[59] Itis not a violation of the NFAC to redeem the Bonds with funds obtained through
borrowings — directly or indirectly — if the interest cost to the company is less than
11.35% (the rate on the Bonds). The respondent concedes that the cost of the transaction
to BC Tel is less than that amount. Indeed, the respondent anticipated an approximate
$23 million saving. The respondent argues, however, that there is no “interest cost” to
BC Tel here because, even on the foregoing interpretation of the securitization
transaction, there is no borrowing by BC Tel, only by RAC Trust. Therefore, there can
be no interest cost to the company.

[60] Again, however, this argument is premised upon the compartmentalized approach
to the Securitization Transaction and the view that all that transpired between BC Tel and
RAC Trust was a purchase and sale of BC Tel’s accounts receivable. The respondent
concedes that BC Tel’s cost of obtaining the funds through the sale of assets was
equivalent to RAC Trust’s cost of borrowing funds through the issuance of commercial
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paper.” It argues, nevertheless, that there is a distinction in law between “interest” and a
“purchase discount”, and that what BC Tel paid was the latter.

[61] There is a legal distinction between “interest” and a “purchase discount”. As Lord
Devlin noted, in Chow Yoong Hong v. Choong Fah Rubber Manufactory, [1962] A.C.
209 (P.C.) at 217:

When payment is made before due date at a discount, the

amount of the discount is no doubt often calculated by

reference to the amount of interest which the payer calculates

his money would have earned if he had deferred payment to

the due date... Interest postulates the making of a loan and

then it runs from day to day until repayment of the loan, its

total depending on the length of the loan. Discountis a

deduction from the price fixed once and for all at the time of

payment.

[62] The trial judge rejected BC Tel’s argument in this regard, however, as do I. He
concluded that “Purchase Discount” was an inappropriate description for what was
contemplated in the Receivables Purchase Agreement by that term, as it was clearly not
part of the purchase price. He found as a fact that the Purchase Discount was “strictly a
flow through to BC Tel of the interest cost payable by RAC on borrowings made by it
through the issuance of commercial paper” and that the obligation to continue to pay this
amount continued so long as there remained any outstanding payments to be made as
between BC Tel and RAC Trust. I agree with this conclusion and finding.

[63] Given the structure of the Securitization Transaction, it is sophistry to suggest that
BC Tel did not bear an “interest cost” in relation to the matter. The NFAC requires that
the interest cost be an interest cost “to the Company”. The NFAC does not require that it
be an interest cost “of the Company”. BC Tel paid the interest costs related to the
transaction. Everyone agrees those costs were less than 11.35%.

[64] It follows from the foregoing, that BC Tel redeemed the Bonds by applying funds
obtained indirectly through borrowing at an interest cost to it of less than 11.35%. This
constitutes a violation of the NFAC.

DISPOSITION

[65] Accordingly, the appeal must be allowed, the judgment of Ground J. dated January
21, 2003 set aside, and in its stead an order made in the following terms:

? See Respondent’s factum, paragraph 110.
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a) declaring that the redemption by BC Tel, the
predecessor of Telus Communications Inc., of the
Series AL Bonds on December 30, 1997 was a breach
of the No Financial Advantage Covenant contained in
a deed of trust and mortgage between BC Tel and
Montreal Trust Company dated as of March 1, 1946,
pursuant to which the Bonds were issued; and,

b) referring the mattér of damages back to the trial judge
for assessment.

[66] Counsel agree that costs should follow the event. If they are unable to agree on
quantum, brief written submissions may be made in that regard within fifteen days of the

release of these reasons.

[67] In conclusion, we wish to thank counsel for their very able and helpful
submissions in this complex matter.

“R.A. Blair LA.”
“I agree R.R. McMurtry C.J.O.”
“T agree S.T. Goudge J.A.”

RELEASED: June 8, 2005
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MEMORANDUM OF JUDGMENT
DELIVERED FROM THE BENCH

WITTMANN, J.A. (for the Court):

[1] In this matter, the bankruptcy judge approved a proposal by Northstone after deciding
R.J.K. Power and R.].K. Mobile, (R J.K.”), between thermn asserting lien claims for the sum of
approximately 2.3 million dollars, were not entitled to vote at the creditors’ meeting. The claim
of R,J.K. was disallowed in its entirety by the Trustee pursuant to s. 135 of the Bankruptey and
Insolvency Act, R.S.C. 1985, ¢. B-3, (“B. L. A.”).

[2]  The bankruptcy judge held that R.J.K. should not have been entitled to vote at the
creditors’ meeting, based on the ruling of the Trustee. No appeal was taken by R,J.K. from the
decision of the bankruptcy judge on the entitlernent of R, J.K. to vote at the creditors’ meeting.
No appeal of the Trustee’s ruling had been filed at the time of the creditors’ meeting. The appeal
from the Trustee’s ruling on the entitlement of R.J.K. to vote was taken by R J.K. to the
Registrar and then adjourned. Northstone, in the meantime, applied for a determination by
another bankruptcy judge as to the validity of the R.J.K. claims after the R.J.K. claims were
disallowed by the Trustee. The proceedings before the Registrar and before the other bankruptey
judge await the decision of this Court. The decision not to proceed with either proceeding is by
agreement between counsel.

[3]  RJ.K. appealed to this Court stating that the bankruptcy judged erred in not adjourning
the approval application, pending the final determination of the validity of the R,J.K. claims.
Alternatively, R.J.K. argues that the bankruptcy judge erred in not dismissing the application for
approval pending more information on the value of the Elmsworth plant, the reviewable
transactions 1ssues, and the final determination of the R.J.K. claims.

[4]  Our standard of review is mandated by the characterization of the function the
bankruptcy judge was performing when he allegedly erred. If he made an error of principle or of
law, the standard of review is correctiness. If he made an error of fact, his decision is subject to
review on the palpable and overriding error standard. If he erred in the exercise of his discretion,
he must not fail to take into account relevant factors, or fail to exclude irrelevant factors, or to
give proper weight to a relevant factor resulting in an unreasonable decision.

[3]  With respect to the first ground, that is, the failure to adjourn, we find no error in
principle in refusing to adjourn. Much was made in argument by the very able submissions of
counsel for R J.K. that the status of R.J.K. as a creditor, which if ultimately determined
sufficiently in R.J.K.’s favour would grant them an effective veto, made it manifestly unfair and
inequitahle in the circumstances not to await the final outcome of the appeal or determination of
R.J.K.’s status. But against this, the bankruptcy judge had before him the evidence of the other
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votes in the lien holder class, not all of whom were subcontractors to R,J.K., who voted 94.1 per
cent to accept Northstone’s proposal.

[6] In addition, the bankruptcy judge had a report from the Trustee indicating at best
minimal value for the Elmsworth plant, that is a liquidation value of $250,000, and a negative
value as a going concern or on a rebuilt basis.

[7] Perhaps another bankruptcy judge would insist on an independent formal appraisal or
follow some other like process. The view put forward by R J.K. is that this ought to have
happened. R,J.K. however, called no evidence of this nature as to value, nor did they request an
examination under oath of the Trustee to test the valuations put forward. At best, they expressed
concern over the cost of the build out accepted by the Trustee as 3.9 million dollars. They
suggested the cost may in fact be less, but there is no evidence as to the effect of less cost on value.

[8] Absent an error of law on the issue of an adjournment, we must defer to the discretion of
the bankruptcy judge on the issue of the adjournment unless he made an error allowing us to
mtervene according to the standard of review. We find no such error in this context.

[9]  Similarly, we find no ground upon which to interfere with the decision to approve the
proposal. The bankruptcy judge was alive to the issue of the validity of the R.J.K. claims and
indicated he was not deciding whether a claim existed or its value. In stepped reasons he then
found “that as a result of the overwhelming vote of those entitled to vote approving the proposal”
he was being asked for Court approval.

[10]  He then reviewed case authority and s. 59 of the B. 1. A., and the report of the Trustee.
He found that “it is clear that rejection of the proposal would not benefit, and in fact would be
adverse to all other creditors of Northstone”, referring to all other creditors but for the possible
status of R,J.K. as creditor. In addition, he closed by stating “I have carefully considered those
matters which I must consider in deciding whether or not to approve the proposal and I am
satisfied that under the circumstances of this case, the proposal should be approved”.

[11]  On the record before us, the bankruptcy judge was entitled to make these findings as a
matter of fact, and in the proper exercise of his discretion, to approve the proposal. We cannot

interfere with these findings in the context of the proper standard of review.

[12]  The appeal is dismissed.

APPEAL HEARD on June 24, 2002
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MEMORANDUM FILED at Calgary, Alberta,
this 10th day of September, 2002
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WITTMANN, J.A.
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Summary:

Respondent credit union held general security agreement with debtor. Appellants
held priority over certain trucks in possession of debtor. On the respondent’s
application, the chambers judge granted a receivership order, based on the court’s

J 11

model order, appointing a receiver over the insolvent debtor’s “property”. The order
granted receiver priority to all security interests. Appellants applied to have the
trucks excluded from the order. Judge found that the trucks were included as
‘property” in the order. Held: Appeals allowed. It is not necessary to decide whether
“property” under the order included the trucks. Even if “property” included the trucks,
the judge erred in not considering whether the trucks should have still been excluded
from the order due to the priority interests. Considering those priority interests, the
application to exclude the trucks from the receivership order should have been
allowed.

Reasons for Judgment of the Honourable Mr. Justice Savage:

l. Introduction

[1] With PD-47 — Model Orders, the Supreme Court has prescribed the use of
model forms for certain types of orders. The purpose of the model orders is to
encourage parties and the Court to focus on the issues in dispute in a particular
proceeding. This appeal concerns an application made under a receivership order
based on the Model Receivership Order made pursuant to s. 243(1) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 [BIA], and/or s. 39 of the Law
and Equity Act, R.S.B.C. 1996, c. 253 [LEA].

[2] The Appellant Mercedes-Benz Financial Services Canada Corporation
(“MBFS”) is a company which finances the acquisition of equipment, including
vehicles. The Appellant BHL Capital, a division of Berner Holdings Ltd. (“BHL”), is
an equipment lessor. All-Wood Fibre Ltd.’s (“All-Wood”) principal line of business
was fibre supply for the forestry industry. It financed trucks from MBFS and BHL.
All-Wood ceased operations March 9, 2015. Integris Credit Union (“Integris”) is a
lender with a General Security Agreement with All-Wood. Integris sought and
obtained a receivership order. KPMG Inc. (‘“KPMG”) is the receiver. The

indebtedness of All-Wood to all of its creditors is now estimated to exceed $8 million.
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[3] As a result of the size of an unanticipated CRA liability Integris stands to pay
for a significant part of KPMG'’s fees. The Appellants say that their security over the
trucks ranks ahead of the General Security Agreement. They say the receivership
order should not cover their trucks and, in any event, their trucks should have been

excluded upon application in the court below.

[4] For the reasons that follow, | would allow these appeals.

l. Background

[5] MBFS and BHL supplied four trucks to All-Wood (the “Trucks”):

(@) MBFS provided a 2010 Freightliner CA125DC to All-Wood under a
Conditional Sale Contract and Security Agreement dated December 4,
2012. MBFS registered a financing statement for this truck in the British
Columbia Personal Property Registry (‘PPR”) on December 10, 2012.

(b) MBFS provided another 2010 Freightliner CA125DC to All-Wood under a
Conditional Sale Contract and Security Agreement dated January 14, 2013.
MBFS registered a financing statement for this truck in the PPR on January
16, 2013.

(c) MBFS provided a 2014 Freightliner 122SD to All-Wood under a Lease
Agreement dated December 22, 2014. MBFS registered a financing
statement for this truck in the PPR on December 29, 2014.

(d) BHL provided a 2015 Freightliner 122SD 48 to All-Wood under a Lease
Agreement dated May 23, 2014 (All-Wood was one of several lessees).
BHL registered a financing statement for this truck in the PPR on May 23,
2014.

[6] By March 9, 2015, All-Wood had ceased operations. On March 17, 2015,
Integris obtained an ex parte order appointing KPMG as an interim receiver of All-

Wood'’s “assets, undertakings and properties”, pursuant to s. 47(1) of the BIA and
s. 39 of the LEA.

[7] On March 25, 2015, Ehrcke J. appointed KPMG as the receiver (the
“‘Receiver”) in respect of “all of the assets, undertakings and properties of [All-Wood],
including all proceeds thereof”, pursuant to s. 243(1) of the BIA and s. 39 of the LEA
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(the “Receivership Order”). The Receivership Order was based on the court’s Model

Receivership Order, and includes the following terms:

e Paragraph 2(a) authorizes the Receiver to “take possession of and exercise
control over the Property and any and all proceeds, receipts and
disbursements arising out of or from the Property”.

e Paragraph 2(j) authorizes the Receiver to “market any or all of the Property
... as the Receiver in its discretion may deem appropriate”.

e Paragraph 16 provides for a receiver’s charge (the “Receiver’'s Charge”),
which “shall form a first charge on the Property in priority to all security
interests, trusts, liens, charges and encumbrances, statutory or otherwise, ...
but subject to Sections 14.06(7), 81.4(4), and 81.6(2) of the BIA”.

e Paragraph 19 provides for a charge not to exceed $100,000 (the “Receiver’s
Borrowings Charge”) as security for funds borrowed by the Receiver, “in
priority to all security interests, trusts, liens, charges and encumbrances,
statutory or otherwise, ... but subordinate in priority to the Receiver's Charge
and the charges set out in Sections 14.06(7), 81.4(4), and 81.6(2) of the BIA”.

e Paragraph 29 provides that “[a]ny interested party may apply to this Court to
vary or amend this Order ..., specifically including an application by any
Defendant to authorize the Receiver to release to any Defendant any Property
in its possession or control, and to exclude such Property from the priorities
set out in the paragraphs 16 and 19 herein”.

[8] | pause to note here that the Receivership Order at issue here differs from the
Model Receivership Order by the addition of the phrase, handwritten in the original,
“specifically including an application by any Defendant to authorize the Receiver to
release to any Defendant any Property in its possession or control, and to exclude

such Property from the priorities set out in the paragraphs 16 and 19 herein”.

[9] Notably, the business of All-Wood had ceased. The form of receivership

order sought did not empower the Receiver to carry on the business of All-Wood.

[10] On May 13, 2015, BHL filed a notice of application seeking the following

relief:
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1. An order that KPMG Inc., receiver of the assets and undertaking of
All-Wood Fibre Ltd. pursuant to an order in these proceedings dated
March 25, 2015, forthwith deliver up to BHL the following property:

2015 Freightliner 122SD 48 in. Midroof Tri-Drive Tractor ...

[11] On May 25, 2015, MBFS filed a similar notice of application seeking:

1. An order that the Equipment [the three trucks], in the possession or
control of the Receiver, be delivered by the Receiver to Mercedes-
Benz Financial Services Canada Corporation, or its authorized agent.

2. A declaration that the Equipment is not subject to the Receivership
Order made March 25, 2015, herein.

[12] By order dated June 8, 2015, the Chambers Judge (the “Judge”) approved
the Receiver’s proposed sale of All-Wood’s assets by auction but reserved judgment

on the issue of whether the Trucks fell “within the scope of the Receivership Order”.

[13] By order dated July 3, 2015, the Judge dismissed MBFS and BHL'’s

applications. In addition, he declared that:
1. The truck which is subject to the BHL ... Lease Agreement dated May
23, 2014, ...constitutes “property” within the scope of, and is subject
to, the Interim Receivership Order granted March 17, 2015 and the

Receivership Order granted March 25, 2015 herein (together the
“Receivership Order”).

2. The three trucks which are subject to the Mercedes-Benz Financial
Services Canada Corporation Conditional Sale Contract and Security
Agreement dated December 4, 2012, Conditional Sale Contract and
Security Agreement dated January 14, 2013 and Lease Agreement
dated December 14, 2014, respectively, ... constitute “property” within
the scope of, and are subject to, the Receivership Order.

[14] There is some dispute concerning the effect of these orders. The Appellants
say that the effect of these orders is that the Trucks are subject to a priority charge
in favour of the Receiver’s costs by paragraphs 16 and 19 of the order. Integris says
that there needs to be a further hearing at which the court will make an allocation of
the Receiver’s costs. Conceivably, no allocation or a minor allocation of those costs
could result. The Receiver, who filed a factum, but did not appear, made no

submission on this issue.
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[15] By virtue of the nature of the Appellants’ interests and the timing of the
registrations, it is not disputed that the Appellants had duly registered purchase
money security interests (PMSI) in the Trucks and serial-number registrations, which
establish the Appellants as the highest ranking secured creditors in respect of the
Trucks. Integris holds a General Security Agreement in favour of All-Wood, which
security is subordinate to that of the PMSI's. Accordingly, Integris is in a subordinate

position to the Appellants in respect of the Trucks.

1. Reasons Below

[16] The Judge first considered the meaning of “property” in the Receivership
Order. He interpreted this term broadly, with reference to s. 243(1) and the definition

of “property” in s. 2 of the BIA.

[17] Next, the Judge considered whether the impugned agreements were
“financing leases” or “true leases” (apparently in an effort to address the Appellants’
submission that All-Wood did not obtain an interest in the title to the Trucks, and

therefore the Trucks did not qualify as “property” under the impugned contracts).

[18] At para. 30, he summarized the Receiver’s submissions on this issue as

follows:

[30] The position of the Receiver ... is that the agreements relating to the
subject trucks are “financing leases” as opposed to “true leases”. As such,
the trucks constitute Property and are subject to the Receivership Order. The
Receiver submits that if the agreements are “true leases” then the trucks do
not form part of the assets of All-Wood and would not be subject to the
Receivership Order.

[19] After reviewing the “test” for a financing lease (i.e., security lease) in
DaimlerChrysler Services Canada Inc. v. Cameron, 2007 BCCA 144, the Judge
concluded that the impugned agreements met this test and were therefore not true

leases (paras. 38-39).
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[20] At para. 40, he summarized his findings as follows:

[40] Given my interpretation of the term Property, the trucks fall within the
scope of the Receivership Order. Further, the agreements between All-Wood
and BHL and MBFS are financing leases; as a result the trucks fall within the
scope of the Receivership Order.

Iv. Statutory Provisions

[21] Section 243(1) of the BIA authorizes a court, upon the application of a
secured creditor, to appoint a receiver over an insolvent or bankrupt person’s

property where it is “just or convenient to do so”:

Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a
court may appoint a receiver to do any or all of the following if it considers it
to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or bankrupt that
was acquired for or used in relation to a business carried on by the
insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that
property and over the insolvent person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.

[22] Section 243(6) of the BIA also authorizes a court to “make any order
respecting the payment of fees and disbursements of the receiver that it considers
proper”, and order that the receiver’s charge has priority ahead of “any or all...
secured creditors” although “other secured creditors who would be materially
affected by the order” must receive notice and have the opportunity to make

representations:

Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the court may make any
order respecting the payment of fees and disbursements of the receiver that it
considers proper, including one that gives the receiver a charge, ranking
ahead of any or all of the secured creditors, over all or part of the property of
the insolvent person or bankrupt in respect of the receiver’s claim for fees or
disbursements, but the court may not make the order unless it is satisfied that
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the secured creditors who would be materially affected by the order were
given reasonable notice and an opportunity o make representations.

[Emphasis added.]

V. Standard of Review

[23] Generally on appeal, questions of law are reviewable on a standard of
correctness. Findings of fact may be reversed on a palpable and overriding error.
For true questions of mixed fact and law, where a legal principle is not readily
extricable, the matter should not be overturned absent palpable and overriding error:
Housen v. Nikolaisen, 2002 SCC 33 at paras. 8-12, 36. Failure to give sufficient
weight to relevant considerations may justify appellate review: Bell v. Bell, 2001
BCCA 148 at para. 11.

VL. Interpretation of the Order

[24] The arguments here and below focused on the interpretation of the

Receivership Order, and in particular the meaning of “property”.

[25] The principles concerning the interpretation of orders are well settled. In Yu
v. Jordan, 2012 BCCA 367, this Court said:

[53] In my view, the interpretation of a court order is not governed by the
subjective views of one or more of the parties as to its meaning after the
order is made. Rather an order, whether by consent or awarded in an
adjudicated disposition, is a decision of the court. As such, it is the court, not
the parties, that determines the meaning of its order. In my view, the correct
approach to interpreting the provisions of a court order is to examine the
pleadings of the action in which it is made, the language of the order itself,
and the circumstances in which the order was granted.

[Emphasis added.]

[26] In Sutherland v. Reeves, 2014 BCCA 222, it was argued that the
interpretation of an order turned on the meaning of the Model Receivership Order.

This Court rejected that approach saying:

[30] But I do not accept Mr. Sutherland’s underlying premise. This appeal
does not turn on an interpretation of the Model Order. It turns on the
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[27]

interpretation of the specific Order made by Mr. Justice Willcock. This is so
for two reasons.

[31]  First, court orders are not interpreted in a vacuum. This Court has
recently described the correct approach to the interpretation of court orders
(Yu v. Jordan, 2012 BCCA 367 at para. 53, Smith J.A.):

[53] In my view, the interpretation of a court order is not governed
by the subjective views of one or more of the parties as to its meaning
after the order is made. Rather an order, whether by consent or
awarded in an adjudicated disposition, is a decision of the court. As
such, it is the court, not the parties, that determines the meaning of its
order. In my view, the correct approach to interpreting the provisions
of a court order is to examine the pleadings of the action in which it is
made, the language of the order itself, and the circumstances in which
the order was granted.

[Emphasis added in original.]

As a result, in addition to examining the language of the Order, it is necessary
to review the pleadings and surrounding circumstances. It would be an error
to have regard to those factors but to then interpret a generic Model Order
instead of the specific order Mr. Justice Willcock made in response to the
pleadings and the surrounding circumstances before him.

[32] Second, and critically, the Order in this case is not identical to the
Model Order. This is most apparent in their divergent definitions of “Property”,
which was not discussed in Mr. Sutherland’s factum. As noted, the Model
Order defines “Property” as including all the “assets, undertakings and
properties of the Debtor, including all proceeds thereof”. In contrast, the
Order defines “Property” as “the affairs, business, undertaking and assets” of
Tangerine. This is a significantly broader definition than that found in the
Model Order.

[Emphasis added.]

Those principles were recently applied to the interpretation of a Receivership

Order by Fitzpatrick J. in Great Basin Gold Ltd. (Re), 2015 BCSC 1199. She found

that all of the aspects of the receivership order, based on the factors set out in Yu,

were interrelated and supported an interpretation of the stay provisions at issue

there.

[28]

As this Court noted in Sutherland, the order to be interpreted is a specific

order of the court. Itis an error to focus on the Model Order rather than the specific

order at issue. It is the pleadings, relevant circumstances and specific wording of

the order that governs the interpretation of the Receivership Order.
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[29] The pleadings reveal the nature of the receivership was to liquidate the
assets over which Integris held priority for their security. Integris’ notice of civil claim
sought an order, inter alia, giving Integris conduct of sale over All-Wood’s assets, or
alternatively empowering the Receiver to sell the assets. MBFS’s response to civil
claim expressly opposed this relief. Further, Integris’ notice of application and
accompanying affidavit established that All-Wood ceased to carry on business. The
draft form of receivership order sought by Integris did not empower the Receiver to

carry on the business of All-Wood.

[30] Accordingly, realization of Integris’ interests, and not operation of All-Wood,
was the Receiver’s focus. Integris required the Receiver’s assistance to realize on
the security. Conversely, the Appellants did not want or need the assistance of the
Receiver. The pleadings reveal that the Receiver, as Integris’ appointee, was

intended to be the agency by which Integris would realize on the security it held.

[31] The Receivership Order did not incorporate by reference the statutory
definition of “property”. The reference to “property” provided in the Order was less
expansive:

1. Pursuant to Section 243(1) of the BIA and Section 39 of the LEA

KPMG Inc. is hereby appointed Receiver, without security, of all of the

assets, undertakings and properties of the Debtor, including all proceeds
thereof (the “Property”).

[Emphasis added.]

[32] In Sutherland, the receivership order’s definition of “property” differed from
that of the Model Order. Bauman C.J.B.C. found the definition used to be
“significantly broader” than that of the Model Order:

[32] Second, and critically, the Order in this case is not identical to the
Model Order. This is most apparent in their divergent definitions of “Property”,
which was not discussed in Mr. Sutherland’s factum. As noted, the Model
Order defines “Property” as including all the “assets, undertakings and
properties of the Debtor, including all proceeds thereof”. In contrast, the
Order defines “Property” as “the affairs, business, undertaking and assets” of
Tangerine. This is a significantly broader definition than that found in the
Model Order.
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[33] When the word “Property” is replaced with its definition in the first
portion of clause 10 of the Order, that portion provides:

10. No Proceeding against or in respect of Tangerine or the
[affairs, business, undertaking and assets of Tangerine] shall be
commenced or continued except with the written consent of the
Receiver or with leave of this Court ...

[33] Integris describes the factual circumstances at the time the Receivership
Order was made as chaotic. It says All-Wood’s equipment was scattered among
various locations, some remote; the landlord had distrained; the company’s records
had been removed; the employees were laid off; the company’s management had

walked away; the creditors were seizing assets; and CRA had a lien.

[34] Integris submits the definition of “property” should include the Trucks because
the Receiver could not have practically considered priorities before needing to step
in and take control for the benefit of all creditors. | agree that certain circumstances
may justify finding a higher-ranking creditor liable to a receiver appointed by a
general creditor. However, such scenarios are an exception to the general rule that

a receiver cannot subject secured creditors to liability for disbursements or fees.

[35] Although | have reviewed the circumstances of the Receivership Order and
the parties’ arguments, | do not think the issue before the court properly turns on the
interpretation of “property” in the Receivership Order. Here, the applications before
the court were to deliver up to MBFS and BHL the Trucks and exclude them from the
receivership. That was something expressly contemplated by paragraph 29 of the

Receivership Order and is determinative of these appeals.

VIl. Application Before the Court

[36] The Judge did not find, nor did the Receiver or Integris establish in evidence,
that the Receiver expended money necessary for the preservation of the Trucks.
The Judge ultimately ordered that the Trucks be excluded from the package of
assets auctioned by the Receiver because the Appellants “had the ability and

resources to market the trucks on their own”.
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[37] The Appellants could sell the Trucks, with the consent of the Receiver, on the
condition that the proceeds be held in trust. The real issue before the court was the
Receiver’s right to indemnity for the costs of the receivership, and whether the

Trucks should be removed from the receivership or be subject to such charges.

[38] Itis apparent that there are significant differences between a court-appointed
receiver and a trustee in bankruptcy. A receiver does not obtain the debtor’s
proprietary interest in the collateral: 7237640 Ontario Inc. (Re), 2007 ONCA 810 at
para. 22, 27-28. On the other hand, a trustee becomes vested with the property of
the bankrupt debtor, which may allow the trustee to assert a claim that the bankrupt
cannot: BIA, s. 71; Re Giffen [1998], 1 S.C.R. 91.

[39] A receiver’s right to indemnity may exceptionally extend to the security of
secured creditors as was discussed in Robert F. Kowal Investments Ltd. v. Deeder
Electric Ltd., 59 D.L.R. (3d) 492 at 496 (Ont. C.A.):

[13]  Not only is the receiver’s right to indemnity restricted to the assets
under his control, but it is also confined to the equity of the partnership in
those assets. As a general rule, the receiver of a partnership will have no
power to subject the security of secured creditors of the partnership to liability
for disbursements made by him. Clark on Receivers, 3rd ed., vol. 2, s. 638,
pp. 1070-71, sums up the position regarding general receivers (a general
receiver being “a receiver who takes custody of all the property of an
individual or corporation for the purpose not only of preserving it and making
it available to satisfy a judgment of the plaintiff in the case, but also that the
assets and property of the defendant may be collected, administered and
distributed to all claimants who may present their claims to the receiver”: vol.
1, s. 22, p. 25) in this way:

When a court appoints a general receiver of the property of an
individual or a corporation, at the instance of a creditor other than a
mortgage lien-holder, part or all of this property may be covered by
liens or mortgages. The general purpose of a general receivership is
to preserve and realize the property for the benefit of creditors in
general. No receivership may be necessary to protect or realize the
interests of lienholders. In such cases the mortgagees and lienholders
cannot be deprived of their property nor of their property rights and
the receivership property cannot as a rule be used nor the business
carried on and operated by the receiver in such a way as to subject
the mortgagees and lienholders to the charges and expenses of the
receivership. A court under such circumstances has no power to
authorize expenses for improving or making additions to the property
or carrying on the business of the defendant at the expense of prior
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mortgagees or lienholders without the sanction of such mortgagees or
lienholders.

[Emphasis added.]

[40] Kowal was approved and applied by this Court in Lochson Holdings Ltd. v.
Eaton Mechanical Inc. (1984), 55 B.C.L.R. 54 (C.A.). In Terra Nova Management
Ltd. v. Halcyon Health Spa Ltd., 2005 BCSC 1017, affd 2006 BCCA 458,
Stromberg-Stein J., as she then was, summarized the exceptions to the general rule
provided in Kowal:

[30] Although a secured creditor in a priority position may not be bound by

a court order granting priority to another party, as held in Kowal, a creditor in

a superior priority position may nevertheless forgo that priority position by

some other means. For example, three exceptions to the general rule that a

receiver has no priority for his expenses over a prior secured creditor were

recognized by the Ontario Court of Appeal in Kowal, and by the British

Columbia Court of Appeal in Lochson. The three exceptions as provided in
Kowal at 496, 497, and 499, respectively, are:

1. If a receiver has been appointed at the request, or with the consent
or approval, of the holders of security, the receiver will be given
priority over the security holders;

2. If a receiver has been appointed to preserve and realize assets for
the benefit of all interested parties, including secured creditors, the
receiver will be given priority over the secured creditors for charges
and expenses properly incurred by him; and

3. If the receiver has expended money for the necessary preservation
or improvement of the property he may be given priority for such
expenditure over secured creditors.

[41] In my view the exceptions provided for in Kowal are not engaged here. From
the outset of the application, the Appellants took the position that they wanted no
part in the receivership. Prior to the court application, BHL engaged in
correspondence with KPMG in an attempt to have the Receiver give up the property
without a court application. The Receiver also had early notice of MBFS’s interest in
the Trucks.

[42] The most telling circumstance weighing in favour of excluding the Trucks from
the receivership is that the Appellants have priority over Integris with respect to the
Trucks pursuant to their PMSI's. To allow the Trucks to remain under the
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receivership would grant the Receiver, and indirectly Integris who must indemnify

the Receiver’s losses, priority over the Appellants.

[43] By virtue of the lease or conditional sale agreements, All-Wood had only
possessory interests in the Trucks. The Appellants retained the proprietary rights.
All-Wood had only the right to possess and use the Trucks, on certain terms and
conditions as set out in the agreements. The Receiver could not acquire a greater
interest than All-Wood held.

[44] The court below focused on a “true lease / financing lease” analysis. The true
lease / financing lease dichotomy arises in the context of the Personal Property and
Security Act, R.S.B.C. 1996, c. 359 [PPSA]. Section 55 of the PPSA exempts Part 5
from transactions referred to in s. 3, which includes a lease for a term of more than
one year that does not secure payment or performance of an obligation (i.e., a true
lease). However, Part 5 is irrelevant to the application before the court.
DaimlerChrysler, cited by the Judge, did not involve a receivership but determined

whether Part 5 of the PPSA applied to a particular lease.

[45] The true lease / financing lease analysis is also relevant in a Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36 proceeding in that creditors with a
true lease are entitled to continuing payments under s. 11.01(a) while those with a
financing lease are not: Smith Brothers Contracting Ltd. (Re)(Trustee of) (1998), 53
B.C.L.R. (3d) 264 (S.C.).

[46] In my view the true lease / financing lease dichotomy is not helpful in the
analysis here. Section 243(6) of the BIA allows a court to direct that a receiver’s
charges rank ahead of security interests but requires notice to secured creditors.
The Appellants applied for orders directing the Receiver to release the Trucks and
exclude the property from the Receivership Order (the Receiver’s fees and
borrowing charges). This type of application was expressly contemplated in
paragraph 29 of the Receivership Order, which included these handwritten changes

to the Model Receivership Order:
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29. Any interested party may apply to this Court to vary or amend this
Order on not less than seven (7) clear business days’ notice to the Receiver
and to any other party likely to be affected by the order sought or upon such
other notice, if any, as this Court may order, specifically including an
application by any Defendant to authorize the Receiver to release to any
Defendant any Property in its possession or control, and to exclude such
Property from the priorities set out in the paragraphs 16 and 19 herein.

[ltalics denote the handwritten addition to the order.]

[47] The Judge concluded the Trucks fell within the scope of the Receivership
Order because the Trucks were “property” and the agreements between All-Wood
and the Appellants were financing leases. However, the Judge did not consider
whether, pursuant to paragraph 29 of the Order, the Trucks should be excluded from
the priorities set out in paragraphs 16 and 19 despite being “property”. Effectively

that is what the applications sought.

[48] In my opinion, even if the Trucks fell within the definition of “property” in the
Receivership Order, the question of whether the Appellants had superior entitlement
under the priority rules of the PPSA was critical to the applications before the court.
The priority rules of the PPSA are designed to achieve commercial certainty and
predictability. To keep the Trucks within the Receivership, and thus subject to the

charges of the Receiver, would circumvent the priority rules of the PPSA.

[49] Groberman J.A. summarized the goal of the PPSA and its application to third
parties in KBA Canada, Inc. v. Supreme Graphics Limited, 2014 BCCA 117:

[20] Itis well-established that the overriding goal of the PPSA is to provide
commercial certainty and predictability to personal property financing. The
statute includes clear rules for registration of financing statements in respect
of security interests and for priorities among secured creditors. Courts have
been very reluctant to circumvent or modify the explicit statutory provisions
through the use of extra-statutory principles of common law or equity. The
general approach to the statute is well-described in the first chapter of Ronald
C.C. Cuming, Catherine Walsh & Roderick Wood, Personal Property Security
Law, 2d ed. (Toronto: Irwin Law, 2012) at 51:

The PPSA is founded on certain legislative policies that generally
inform its interpretation. The most prominent of these is the
advancement of commercial certainty and predictability. This is a
primary value in commercial law generally. Its principal application in
the PPSA context takes the form of an appropriate reluctance to

50



51
Integris Credit Union v.
Mercedes-Benz Financial Services Canada Corporation Page 18

countenance judicial glosses on the statutory rules, especially those
dealing with priority.

[27]  Itis difficult to conceive of a situation in which principles of common
law, equity, or the law merchant will be applicable to a priorities dispute,
because the PPSA deals with priorities comprehensively. In discussing
similar Saskatchewan legislation in Bank of Montreal v. Innovation Credit
Union, 2010 SCC 47, the Supreme Court of Canada said this of the priorities
scheme:

[22] The PPSA provides a detailed set of rules for resolving priority
disputes between competing security interests; perfection and various
temporal priority rules generally serve as the default priority rules
where there is no more specific rule that governs in a particular
circumstance: s. 35(1). While having a security interest gives the
secured creditor an interest which is enforceable both as against the
debtor and against third parties, the PPSA recognizes other
stakeholders’ interests in collateral by subordinating secured creditors
interests to third parties’ interests in various circumstances. For
example, unperfected secured interests are subordinated to the
interests of a trustee in bankruptcy and in certain circumstances to
transferees for value without notice: ss. 20(2) and (3) [ss. 20(b) and
(c) of the B.C. Act]. Thus, within the domain of application of the Act,
the PPSA provides a complete set of priority rules for ranking the
interests of both creditors and third parties in particular property.

[Emphasis added.]

[50] The clear rules of the PPSA should not be circumvented by the appointment

of a receiver, when the exceptions outlined in Kowal are not met.

[51] Integris submits that in the appropriate circumstances a court may appoint a
receiver and grant it priority over other pre-existing charges, such as occurred in
Caisse Desjardins des Bois-Francs v. River Rock Financial Canada Corp., 2013
ONSC 6809.

[52] Caisse was an application for the appointment of a receiver over the assets of
a debtor. Certain mortgagees argued that the real property over which they hold
security by way of first and second mortgages respectively should be carved out of
any receivership order because “a receiver would do no more than add a layer of
expense and procedure to the handling of the real property, resulting in increased

expense but adding nothing of convenience” (para. 17). The mortgagees ranked in
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priority to Caisse, the general creditor who sought the appointment. The judge

rejected the mortgagees’ argument and found that it was just and convenient that a

receiver should be appointed over both the receivables of the corporate debtors and

the real property of the individual debtors.

[53]

In my view, Caisse does not assist Integris. There the judge applied the

analytical framework of Kowal and found an exception was made out. The particular

circumstances of that case justified the order, most notably that (1) the mortgagees

would receive a full return on their interests and (2) the realization of the

mortgagees’ security would not be subjected to the costs arising from the other

interests:

[22] | see no injustice or prejudice to the mortgagees under such an
arrangement: there is no evidence before me that the real property is worth
any less than the $13.5 million put forth by Hubert Belanger. | cannot
conceive of any scenario wherein the receivers’ costs or disbursements
would compromise a full return on the mortgagees’ interest. The proposed
order contains a limit on the right of the receiver to borrow in order to fund the
receivership (see paragraph 24 of Appendix “A”). To the extent that the
receiver conducts itself in a manner similar to a mortgagee in possession,
one must assume that some of its costs in that regard would simply be
incurred in the stead of the costs that a mortgagee in possession would incur
or charge. This assurance can be enhanced by a clause in the order which
would serve to ensure that the priority of a receiver’s charge or borrowing
charge should rank ahead of the three conventional mortgages only to the
extent that those charges relate exclusively to the preservation, maintenance,
upkeep or condition of the real property. The proposed order put forward by
the Caisse contains such a clause at paragraph 28. In my view, it is just and
convenient that the costs of the receiver as they pertain to the real property
be allocated amongst all creditors. Moreover, this arrangement ensures that
the realization of the mortgagees’ security will not be subjected to the
operation of the business, matters which are of no concern to them as
mortgagees. On the other hand, it is only reasonable and fair that the
receiver be given priority for expenditures incurred for the necessary
preservation and improvement of the property. Where a receiver is appointed
for the benefit of interested parties to ensure that all creditors are treated
fairly and to ensure a fair process to deal with the assets, there is no good
reason why the mortgagee should not have to pay its proportionate share of
the receivership costs [see: JP Morgan Chase Bank N.A. v. UTTC United Tri-
Tech Corp (2008), 25 C.B.R. (5") 156 (ONSC) at para. 45.

[Emphasis added.]
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[54] In the present case, we are advised that there are insufficient funds from the
Receivership to pay the secured creditors and the Receiver’s costs and

disbursements. The situation described in Caisse does not arise.

[55] Noris it appropriate, as Integris argues, to reserve the issues here to a future
allocation hearing. As the Appellant’s PMSiIs take priority over Integris’ GSA, and
the Appellants wanted no part of the receivership, in the circumstances here the
Trucks should have been released to the secured creditors at the earliest

opportunity.

VIll. Conclusion

[56] In my opinion the Trucks should have been excluded from the Receivership in
response to the Appellants’ applications. The Trucks should not be subject to the

Receiver’s charges. It follows that | would allow the appeals.

“The Honourable Mr. Justice Savage”

| AGREE:

“The Honourable Madam Justice Neilson”

| AGREE:

“The Honourable Madam Justice Bennett”
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on appeal from the court of appeél for saskatchewan

Torts — Motor vehicles ~ Highways — Negligence ~ Liability of rural
municipality for failing to postﬁ warning signs on local access road — Passenger
sustaining injuries in motor vehii:ie accident on rural road — Trial judge apportioning
part of liability to rural municipality — Whether Court of Appeal properly overturning
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c. R-26.1,5. 192,
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Municipal law — Negligence — Liability of rural municipality for failing to
postwarning signs on local access road — Passenger sustaining injuries in motor vehicle
accident on rural road — Trial judge apportioning part of liability to rural municipality
— Whether Court of Appeal properly overturning trial judge’s finding of negligence —
The Rural Municipality Act, 1989, S.8. 1989-90, c. R-26.1, 5. 192.

Appeals — Courts — Standard of appellate review — Whether Court of Appeal
properly overturning trial judge’s finding of negligence — Standard of review for

guestions of mixed fact and law.

The appellant was a passenger in a vehicle operated by N, on a rural road in
the respondent municipality. N failed to negotiate a sharp curve on the road and lost
control of his vehicle. The appellant was rendered a quadriplegic as a result of the
injuries he sustained in the accident. Damages were agreed upon prior to trial in the
amount of $2.5 million, but at issue were the respective liabilities, if any, of the
municipality, N and the appellant. On the day before the accident, N had attended a party
at the T residence not far from the scene of the accident. He continued drinking through
the night at another party where he met up with the appellant. The two men drove back
to the T residence in the morning where N continued drinking until a couple of hours
before he and the appellant drove off in N’s truck. N was unfamiliar with the road, but
had travelled on it three times in the 24 hours preceding the accident, on his way to and
from the T residence. Visibility approaching the area of the accident was limited due to
the radius of the curve and the uncleared brush growing up to the edge of the road. A
light rain was failing as N turned onto the road from the T property. The truck fishtailed
a few times before approaching the sharp curve where the aceident occurred. Expert
testimony revealed that N was travelling at a speed of between 53 and 65 km/hr when the

vehicle entered the curved portion of the road, slightly above the speed at which the
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curve could be safely negotiated;under the conditions prevalent at the time of the

accident.

The road was maintained by the municipality and was categorized as a
non-designated local access road. On such non-designated roads, the municipality makes
the decision to post signs if it becomes aware of a hazard, or if there are severa accidents
at one spot. The municipality had not posted signs on any portion of the road. Between
1978 and 1987, three other accidents were reported in the area to the east of the site of
the appellant’s accident. The trial judge held that the appellant was 15 percent
contributorily negligent in failing to take reasonable precautions for his own safety in
accepting a ride from N, and apportioned the remaining joint and several liability 50
percent to N and 35 percent to the rﬁunicipality. The Court of Appeal overturned the trial

judge’s finding that the municipality was negligent.

Held (Gonthier, Bastérache, Binnie and LeBel JJ. dissenting) : The appeal

should be allowed and the judgment of the trial judge restored.

Per McLachlin C.J. and L’Heureux-Dubé, lacobucci, Major and
Arbour JJ. : Since an appeal is not a re-irial of a case, consideration must be given to the
standard of review applicable to questions that arise on appeal. The standard of review
on pure questions of law is one of correctness, and an appellate court is thus free to
replace the opinion of the trial j!udge with its own. Appellate courts require a broad

scope of review with respect to matters of law because their primary role is to delineate

and refine legal rules and ensure their universal application.
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The standard of review for findings of fact is such that they cannot be
reversed unless the trial judge has made a “palpable and overriding error.”A palpable
error is one that is plainly seen. The reasons for deferring to a trial judge’s findings of
fact can be grouped into three basic principles. First, given the scarcity of judicial
resources, setting limits on the scope of judicial review in turn limits the number, Iength
and cost of appeals. Secondly, the principle of deference promotes the autonomy and
integrity of the trial proceedings. Finally, this principle recognizes the expertise of trial
judges and their advantageous position to make factual findings, owing to their extensive
exposure to the evidence and the benefit of hearing the testimony viva voce. The same
degree of deference must be paid to inferences of fact, since many of the reasons for
showing deference to the factual findings of the trial judge apply equally to all factual
conclusions. The standard of review for inferences of fact is not to verify that the
inference can reasonably be supported by the findings of fact of the trial judge, but
whether the frial judge made a palpable and overriding error in coming to a factual
conclusion based on accepted facts, a stricter standard. Making a factual conclusion of
any kind is inextricably linked with assigning weight to evidence, and thus attracts a
deferential standard of review. If there is no palpable and overriding error with respect
to the underlying facts that the trial judge relies on to draw the inference, then it is only
where the inference-drawing process itself is palpably in error that an appellate court can

Interfere with the factual conclusion.

Questions of mixed fact and law involve the application of a legal standard
to a set of facts. Where the question of mixed fact and law at issue is a finding of
negligence, it should be deferred to by appellate courts, in the absence of a legal or
palpable and overriding error. Requiring a standard of “palpable and overriding error”

for findings of negligence made by either a trial judge or a jury reinforces the proper
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relationship between the appellate and trial court levels and accords with the established
standard of review applicable to a finding of negligence by a jury. Where the issue on
appeal involves the trial judge’s interpretation of the evidence as a whole, it should not
be overturned absent palpable and overriding error. A determination of whether or not
the standard of care was met by the defendant involves the application of a legal standard
to a set of facts, a question of mixed fact and law, and is thus subject to a standard of
palpable and overriding error, unlesls it is clear that the trial judge made some extricable
error in principle with respect to the characterization of the standard or its application,
in which case the error may amount to an error of law, subject to a standard of

COITECiness.

Here, the municipality’s standard of care was to maintain the road in such
areasonable state of repair that those requiring to use it could, exercising ordinary care,
travel upon it with safety. The trial judge applied the correct test in determining that the
municipality did not meet this standard of care, and her decision should not be
overturned absent palpable and overriding error. The trial judge kept the conduct of the
ordinary motorist in mind because she stated the correct test at the outset, and discussed
implicitly and explicitly the conduct of a reasonable motorist approaching the curve.
Further, her apportionment of negligence indicates that she assessed N’s conduct against
the standard of the ordinary driver as does her use of the term “hidden hazard” and her

consideration of the speed at which motorists should have approached the curve.

The Court of Appeal’s'finding of a palpable and overriding error by the trial
judge was based on the erroneous presumption that she accepted 80km/h as the speed at

which an ordinary motorist would approach the curve, when in fact she found that a

motorist exercising ordinary care could approach the curve at greater than the speed at
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which it would be safe to negotiate it. This finding was based on the trial judge’s
reasonable and practical assessment of the evidence as a whole, and is far from reaching

the level of palpable and overriding error.

The trial judge did not err in finding that the municipality knew or ought to
have known of the disrepair of the road. Because the hazard in this case was a permanent
feature of the road, it was open to the trial judge to draw the inference that a prudent
" municipal councillor ought to be aware of it. Once this inference has been drawn, then
unless the municipality can rebut the inference by showing that it took reasonable steps
to prevent such a hazard from continuing, the inference will be left undisturbed. Prior
accidents on the road do not provide a direct basis for finding that the municipality had
knowledge of the particular hazard, but this factor, together with knowledge of the type
of drivers using this rdad, should have caused the municipality to investigate the road
which would have resulted in actual knowledge. To require the plaintiff to provide
concrete proof of the municipality’s knowledge of the state of disrepair of its roads is to
set an impossibly high burden on the plaintiff. Such information was within the
particular sphere of knowledge of the municipality, and it was reasonable for the trial
judge to draw an inference of knowledge from her finding that there was an ongoing state

of disrepair.

The trial judge’s conclusion on the cause of the accident was a finding of fact
subject to the palpable and overriding error standard of review. The abstract nature of
the inquiry as to whether N would have seen a sign had one been posted before the curve
supports deference to the factual findings of the trial judge. The trial judge’s factual
findings on causation were reasonable and thus should not have been interfered with by

the Court of Appeal.
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Per Gonthier, Bastarache, Binnie and LeBel JJ. (dissenting) : A trial judge’s
findings of fact will not be overturned absent palpable and overriding error principally
in recognition that only the trial judge observes witnesses and hears testimony first hand
and is therefore better able to choose between competing versions of events. The process
of fact-finding involves not only the determination of the factual nexus of the case but
also requires the judge to draw inferences from facts. Although the standard of review
is identical for both findings of fact and inferences of fact, an analytical distinction must
be drawn between the two. Inferences can be rejected for reasons other than that the
inference-drawing process 1s deficient. An inference can be clearly wrong where the
factual basis upon which 1t relies ié deficient or where the legal standard to which the
facts are applied is misconstrued. The question of whether the conduct of the defendant
has met the appropriate standard of care in the law of negligence is a question of mixed
fact and law. Once the facts have been established, the determination of whether or not
the standard of care was met wi‘ll in most cases be reviewable on a standard of
correctness since the trial judge must appreciate the facts within the context of the
appropriate standard of care, a question of law within the purview of both the trial and

appellate courts.

A question of mixed fact and law in this case was whether the municipality
knew or should have known of the alleged danger. The trial judge must approach this
question having regard to the duties of the ordinary, reasonable and prudent municipal
councillor. Even if the trial judge correctly identifies this as the applicable legal
standard, he or she may still err in assessing the facts through the lens of that legal
standard, a process which invokes a policy-making component. For example, the trial
Judge must consider whether the fact that accidents had previously occurred on different

portions of the road would alert the ordinary, reasonable and prudent municipal
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councillor to the existence of a hazard. The trial judge must also consider whether the
councillor would have been alerted to the previous accident by an accident-reporting
system, a normative issue reviewable on a standard of correctness. Not all matters of
mixed fact and law are reviewable according to the standard of correctness, but neither

should they be accorded deference in every case.

Section 192 of the Rural Municipality Act requires the trial judge to examine
whether the portion of the road on which the accident occurred posed a hazard to the
reasonable driver exercising ordinary care. Here, the trial judge failed to ask whether a
reasonable driver exercising ordinary care would have been able to safely drive ;:he
portion of the road on which the accident occurred. This amounted to an error of law.
The duty of the municipality is to keep the road in such a reasonable state of repair that
those required to use it may, exercising ordinary care, travel upon it with safety. The
duty is a limited one as the municipality is not an insurer of travellers using its streets.
Although the trial judge found that the portion of the road where the accident occurred
presented drivers with a hidden hazard, there is nothing to indicate that she considered
whether or not that portion of the road would pose a nisk to the reasonable driver
exercising ordinary care. Where an error of law has been found, the appellate court has
jurisdiction to take the factual findings of the trial judge as they are and to reassess these
findings in the context of the appropriate legal test. Here, the portion of the road on
which the accident occurred did not pose a risk to a reasonable driver exercising ordinary

care because the condition of the road in general signalled to the reasonable driver that

caution was needed.

The trial judge made both errors of law and palpable and overriding errors

of fact in determining that the municipality should have known of the alleged state of
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disrepair. She nrade no finding that the municipality had actual knowledge of the alleged
state of disrepair, but rather imputed knowledge to it on the basis that it should have
known of the danger. As a matter of law, the trial judge must approach the question of
whether knowledge should be imputed to the municipality with regard to the duties of
the ordinary, reasonable and prudent municipal councillor. The question is then
answered through the trial judge’s assessment of the facts of the case. The trial judge
erred in law by approaching the question of knowledge from the perspective of an expert
rather than from that of a prudent municipal councillor and by failing to appreciate that
the onus of proving that the munjcipality knew or should have known of the disrepair
remained on the plaintiff throughout. She made palpable and overriding errors in fact
by drawing the unreasonable inference that the municipality shouid have known that the
portion of the road on which the accident occurred was dangerous from evidence that
" accidents had occurred on other parts of the road. As the municipality had not received
any complaints from motorists respecting the absence of signs on the road, the lack of
super-elevation on the curves, or the presence of vegetation along the sides of the road,
it had no particular reason to inspect that segment of the road for the presence of hazards.
The question of the municipality’é knowledge 1s inextricably linked to the standard of
care. A municipality can only be éxpected to have knowledge of those hazards which
pose a risk to the reasonable driver exercising ordinary care, since these are the only
hazards for which there is a duty to repair. Here, the municipality cannot have been
expected to have knowledge of the hazard that existed at the site of the accident, since
the hazard did not pose a risk to the reasonable driver. Implicit in the trial judge’s
reasons was the expectation that the municipality should have known about the accidents
through an accident reporting system, a palpable error, absent any evidence of what

might have been a reasonable system.
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With respect to her conclusions on causation, which are conclusions on
matters of fact, the trial judge ignored evidence that N had swerved on the first curve he
negotiated prior to the accident, and that he had driven on the road three times in the
eighteen to twenty hours preceding the accident. She further ignored the significance of
the testimony ofthe forensic alcohol specialist which pointed overwhelmingly to alcohol
as the causal factor which led to the accident, and erroneously relied on one statement
by him to support her conclusion that a driver at N’s level of impairment would have
reacted to a warning sign. The finding that the outcome would have been different had
N been forewarned of the curve ignores the fact that he already knew the curve was there.
The fact that the trial judge referred to some evidence to support her findings on
causation does not insulate them from review by this Court. An appellate court is
entitled to assess whether or not it was clearly wrong for the trial judge to rely on some

evidence when other evidegyce points overwhelmingly to the opposite conclusion.

Whatever the approach to the issue of the duty of care, it is only reasonable
to expect a municipality to foresee accidents which occur as a result of the conditions of
the road, and not, as in this case, as a result of the condition of the driver. To expand the
repair obligation of municipalities to require them to take into account the actions of
unreasonable or careless drivers when discharging this duty would signify a drastic and

unworkable change to the current standard.
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RURAL MUNICIPALITY OF SHELLBROOK NO. 493

CORAM: The Chief Justice and L’Heureux-Dubé, Gonthier,
lacobucci, Major, Bastarache, Binnie, Arbour and LeBel JJ.

TacoBUCCI AND MAJOR §1.—

1. Introduction

A proposition that should be unnecessary to state is that a court of appeal
should not interfere with a trial judge’s reasons unless there 1s a palpable and overriding
error. The same proposition is sometimes stated as prohibiting an appellate court from
reviewing a trial judge’s decision if there was some evidence upon which he or she could

have relied to reach that conclusion.
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Authority for this abounds particularly in appellate courts in Canada and

abroad (see Gorttardo Properties (Dome) Inc. v. Toronto (City) (1998), 162 D.L.R. (4th)
574 (Ont. C.AL); Schwartz v. Canada, [1996] 1 S.C.R. 254; Toneguzzo-Norvell
(Guardian ad litem of) v. Burnaby Hospital, [1994] 1 S.C.R. 114; Van de Perre v.
Edwards, [2001] 2 S.C.R. 1014, 2001 SCC 60). In addition scholars, national and
international, endorse it (see C. A. Wright in “The Doubtful Omniscience of Appellate
Courts” (1957), 41 Minn. L. Rev. 751, at p. 780; and the Honourable R. P. Kerans in
Standards of Review Employed by Appellate Courts (1994); and American Bar
Association, Judicial Administration Division, Standards Relating to Appellate Courts

(1995), at pp. 24-25).

The role of the appellate court was aptly defined in Underwood v. Ocean

City Realty Ltd. (1987), 12 B.C.L.R. (2d) 199 (C.A.), at p. 204, where it was stated;

The appellate court must not retry a case and must not substitute its views
for the views of the trial judge according to what the appellate court thinks
the evidence establishes on its view of the balance of probabilities.

While the theory has acceptance, consistency in its application is miss_ing.
The foundation of the principle is as sound today as 100 years ago. It is premised on the
notion that finality is an important aim of litigation. There is no suggestion that appellate

court judges are somehow smarter and thus capable of reaching a better result. Theirrole
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is not to write better judgments but to review the reasons in light of the arguments of the

parties and the relevant evidence, and then to uphold the decision unless a palpable error

leading to a wrong result has been made by the trial judge.

What is palpable error? The New Oxford Dictionary of English (1998)
defines “palpable” as “clear to the mind or plain to see” (p. 1337). The Cambridge
International Dictionary of English (1996) describes it as “‘so obvious that it can easily
be seen or known” (p. 1020). Random House Dictionary of the English Language (2nd

ed. 1987) defines it as “readily or plainly seen” (p. 1399).

The common element in each of these definitions is that palpable is plainly
seen. Applying that to this appeal, in order for the Saskatchewan Court of Appeal to
reverse the trial judge the “palpable and overriding™ error of fact found by Cameron J.A.

must be plainly seen. As we will discuss, we do not think that test has been met.

II. The Role of the Appellate Court in the Case at Bar

Given that an appeal is not a retrial of a case, consideration must be given
to the applicable standard of reviéw of an appellate court on the various issues which

arise on this appeal. We therefore find it helpful to discuss briefly the standards of review
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relevant to the following types of questions: (1) questions of law; (2) questions of fact;

(3) inferences of fact; and (4) questions of mixed fact and law.

A. Standard of Review for Questions of Law

On a pure question of law, the basic rule with respect to the review of a trial
judge’s findings is that an appellate court is free to replace the opinion of the trial judge
with its own. Thus the standard of review on a question of law is that of correctness:

Kerans, supra, at p. 90.

There are at least two underlying reasons for employing a correctness
standard to matters of law. First, the principle of universality requires appellate courts
to ensure that the same legal rules are applied in similar situations. The importance of
this principle was recognized by this Court in Woods Manufacturing Co. v. The King,

[1951] S.C.R. 504, at p. 515:

It is fundamental to the due administration of justice that the authority of
decisions be scrupulously respected by all courts upon which they are
bindmg, Without this uniform and consistent adherence the administration
of justice becomes disordered, the law becomes uncertain, and the
confidence of the public in it undermined. Nothing is more important than
that the law as pronounced . . . should be accepted and applied as our
tradition requires; and even at the risk of that fallibility to which all judges
are liable, we must maintain the complete integrity of relationship between
the courts.
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A second and related reason for applying a correctness standard to matters of law is the
recognized law-making role of appellate courts which is pointed out by Kerans, supra,

atp. 3:

The call for universality, and the law-settling role it imposes, makes a
considerable demand on a reviewing court. It expects from that authority a
measure of expertise about the art of just and practical rule-making, an
expertise that is not so critical for the first court. Reviewing courts, in cases
where the law requires settlement, make law for future cases as well as the
case under review.
Thus, while the primary role of trial courts is to resolve individual disputes based on the
facts before them and settled law, the primary role of appellate courts s to delineate and

refine legal rules and ensure their universal application. In order to fulfill the above

functions, appellate courts require a broad scope of review with respect to matters of law,

B. Standard of Review for Findings of Fact

The standard of review for findings of fact is that such findings are not to be
reversed unless it can be established that the trial judge made a “palpable and overrid_ing
error’: Stein v. The Ship “Kathy K", [1976] 2 S.C.R. 802, at p. 808; Ingles v. Tutkaluk
Construction Ltd., [2000] 1 S.C.R. 298, 2000 SCC 12, at para. 42; Rya-n v. Victoria

(City), 1199911 S.C.R, 201, at para. 57. While this standard is often cited, the principles
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underlying this high degree of deference rarely receive mention. We find it useful, for

the purposes of this appeal, to review briefly the various policy reasons for employing

a high level of appellate deference to findings of fact.

A fundamental reason for general deference to the trial judge is the

presumption of fitness -- a presumption that trial judges are just as competent as appellate

judgesto ensure that disputes are resolved justly. Kerans, supra, at pp. 10-11, states that:

If we have confidence in these systems for the resolution of disputes, we
should assume that those decisions are just, The appeal process is part of the
decisional process, then, only because we recognize that, despite all effort,
errors occur, An appeal should be the exception rather than the rule, as
indeed it is in Canada.

With respect to findings of fact in particular, in Gottardo Properties, supra,

Laskin J.A. summarized the purposes underlying a deferential stance as follows (at para.

48):

Deference is desirable for several reasons: to limit the number and
length of appeals, to promote the autonomy and integrity of the trial or
motion c¢ourt procesdings on which substantial resources have been
expended, to preserve the confidence of litigants in those proceedings, to
recognize the competence of the trial judge or motion judge and to reduce
needless duplication of judicial effort with no corresponding improvement
in the quality of justice.
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Similar concerns were expressed by La Forest J. in Sehwartz, supra, at para. 32:

It has long been settled that appellate courts must treat a trial judge’s
findings of fact with great deference. The rule is principally based on the
assumption that the trier of fact is in a privileged position to assess the
credibility of witnesses’ testimony at trial. ... Others have also p.ointed out
additional judicial policy concerns to justify the rule. Unlimited intervention
by appellate courts would greatly increase the number and the length of
appeals generally. Substantial resources are allocated to trial courts to go
through the process of assessing facts. The autonomy and integrity of the
trial process must be preserved by exercising deference towards the trial
courts’ findings of fact; see R. D. Gibbens, “Appellate Review of Findings
of Fact” (1992), 13 Adv. Q. 445, at pp. 445-48; Fletcher v. Manitoba Public
Insurance Co., [1990] 3 S.C.R. 191, at p. 204.

See also in the context of patent litigation, Consolboard Inc. v. MacMillan Bloedel

(Saskatchewan) Ltd., [1981] 1 S.C.R. 504, at p. 537.

In Anderson v. Bessemer City, 470 U.S. 564 (1985), at pp. 574-75, the United
States Supreme Court also listed numerous reasons for deferring to the factual findings

of the trial judge:

The rationale for deference to the original finder of fact 1s not limited to
the superiority of the trial judge’s position to make determinations of
credibility. The trial judge’s major role is the determination of fact, and with
experience in fulfilling that role comes expertise. Duplication of the trial
judge’s efforts in the court of appeals would very likely contribute only
negligibly to the accuracy of fact determination at a huge cost in diversion
of judicial resources. In addition, the parties to a case on appeal have
already been forced to concentrate their energies and resources on
persuading the trial judge that their account of the facts is the correct one;
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requiring them to persuade three more judges at the appellate level is
requiring too much. As the Court has stated in a different context, the trial
on the merits should be “the ‘main event’ . . . rather than 2 ‘tryout on the
road.”” . . . For these reasons, review of factual findings under the clearly-
erroncous standard — with its deference to the trier of fact — is the rule, not
the exception.

14 Further comments regarding the advantages possessed by the trial judge have
been made by R. D. Gibbens in “Appellate Review of Findings of Fact” (1992), 13 Adv.

(. 445, at p. 446:

The trial judge is said to have an expertise in assessing and weighing the
facts developed at trial. Similarly, the trial judge has also been exposed to
the entire case- The trial judge has sat through the entire case and his
ultimate judgment reflects this total familiarity with the evidence. The
insight gained by the trial judge who has lived with the case for several days,
weeks or even months may be far deeper than that of the Court of Appeal
whose view of the case is much more limited and narrow, often being shaped
and distorted by the various orders or rulings being challenged.

The corollary to this recognized advantage of trial courts and judges is that appellate
courts are not in a favourable position to assess and determine factual matters. Appellate
court judges arerestricted to reviewing written transcripts of testimony. Aswell, appeals
are unsuited to reviewing voluminous amounts of evidence. Finally, appeals- are
telescopic in nature, focussing narrowly on particular issues as opposed to viewing the

case as a whole.
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15 In our view, the numerous bases for deferring to the findings of fact of the
trial judge which are discussed in the above authorities can be grouped into the following

three basic principles.

(1) Limiting the Number, Length and Cost of Appeals

16 Given the scarcity of judicial resources, setting limits on the scope of judicial
review is to be encouraged. Deferring to a trial judge’s findings of fact not only serves
this end, but doe.s so on a principled basis. Substantial resources are allocated to trial
courts for the purpose of assessing facts, To allow for wide-ranging review of the trial
judge’s factual findings results in needless duplication of judicial proceedings with little,
if any improvement in the result. In addition, lengthy appeals prejudice litigants with
fewer resources, and frustrate the goal of providing an efficient and effective remedy for

the parties.

(2) Promoting the Autonomy and Integrity of Tnal Proceedings
17 The presumption underlying the structure of our court system is that a trial

judge is competent to decide the case before him or her, and that a just and fair outcome

will result from the trial process. Frequent and unlimited appeals would undermine this
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presumption and weaken public confidence in the trial process. An appeal is the

exception rather than the rule.

(3) Recognizing the Expertise of the Trial Judge and His or Her
Advantageous Position

The trial judge is better situated to make factual findings owing to his or her
extensive exposure to the evidence, the advantage of hearing testimony viva voce, and
the judge’s familiarity with the case as a whole. Because the primary role of the frial
judge is to weigh and assess voluminous quantities of evidence, the expertise and insight

of the trial judge in this area should be respected.

C. Standard of Review for Inferences of Fact

We find it necessary to address the appropriate standard of review for factual
inferences because the reasons of our colleague suggest that a lower standard of review
may be applied to the inferences of fact drawn by a trial judge. With respect, it is our
view, that to apply a lower standard of review to inferences of fact would be to depart
from established jurisprudence of this Court, and would be contrary to the principles

supporting a deferential stance to matters of fact.
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Our colleague acknowledges that, in Geffen v. Goodman Estate, [1991] 2

S.C.R. 353, this Court determined that a trial judge’s inferences of fact and findings of

fact should be accorded a similar degree of deference. The relevant passage from Geffen

is the following (per Wilson J., at pp. 388-89):

It is by now well established that findings of fact made at trial based on
the credibility of witnesses are not to be reversed on appeal unless it is
established that the trial judge made some palpable and overriding error
which affected his assessment of the facts. ... Even where a finding of fact
is not contingent upon credibility, this Court has maintained a non-
interventionist approach to the review of trial court findings. ...

And even in those cases where a finding of fact is neither inextricably
linked to the credibility of the testifying witness nor based on a
misapprehension of the evidence, the rule remains that appeliate review
should be limited to those instances where a manifest error has been made.
Hence, in Schreiber Brothers Ltd. v. Currie Products Ltd., [1980] 2 S.CR.
78, this Court refused to overturn a trial judge’s finding that certain goods
were defective, stating at pp. 84-85 that it is wrong for an appellate court to
set aside a trial judgment where the only point at issue 1s the interpretation
of the evidence as a whole (citing Métivier v. Cadorette, [1977] 1 S.CR.
371).

This view has been reiterated by this Court on numerous occasions: see Palsky v.

Humphrey, [1964] S.C.R. 580, at p. 583; Sc}nvarrz, supra, at para. 32; Hodgkinson v.

Simms, {1994] 38.C.R. 377, at p. 426, per La Forest J.; Toneguczo-Norvell, supra. The

United States Supremc Court has taken a similar position: see Anderson, supra, at

p. 577.
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In discussing the standard of review of the trial judge’s inferences of fact, our

colleague states, at para. 103, that:

Inreviewing the making of an inference, the appeal court will verify whether
it can reasonably be supported by the findings of fact that the trial judge
reached and whether the judge proceeded on proper legal principles. . . .
While the standard of review is identical for both findings of fact and
inferences of fact, it is nonetheless important to draw an analytical
distinction between the two. If the reviewing court were to review only for

~ errors of fact, then the decision of the trial judge would necessarily be

upheld in every case where evidence existed to support his or her factual
findings. Inmy view, this Court is entitled to conclude that inferences made

by the trial judge were clearly wrong, just as it is entitled to reach this
conclusion in respect to findings of fact. [Emphasis added.]

With respect, we find two problems with this passage. First, in our view, the standard
of review is not to verify that the inference can be reasonably supported by the findings

of fact of the trial judge, but whether the trial judge made a palpable and overriding error

in coming to a factual conclusion based on accepted facts, which implies a stricter

standard,

Second, with respect, we find that by drawing an analytical distinction
between factual findings and factual inferences, the above passage may lead appellate
courts to involve themselves in an unjustified reweighing of the evidence. Although we
agree that it is open to an appellate court to find that an inference of fact made by the trial

judge is clearly wrong, we would add the caution that where evidence exists to support
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this inference, an appellate court will be hard pressed to find a palpable and overriding
error.  As stated above, trial courts are in an advantageous position when it comes to
assessing and weighing vast quantities of evidence. In making a factual inference, the
trial judge must sift through the relevant facts, decide on their weight, and draw a factual
conclusion. Thus, where evidence exists which supports this conclusion, interference
with this conclusion entails interference with the weight assigned by the trial judge to the

pieces of evidence.

We reiterate that it is not the role of appellate courts to second-guess the

~weight to be assigned to the various items of evidence. If there is no palpable and

overriding error with respect to the underlying facts that the trial judge relies on to draw
the inference, then it is only where the inference-drawing process itself is palpably in
error that an appellate court can interfere with the factual conclusion. The appellate court
is not free to interfere with a factual conclusion that it disagrees with where such
disagreement stems from a difference of opinion over the weight to be assigned to the
underlying facts. As we discuss below, it is our respectful view that our colleague’s
finding that the trial judge erred by imputing knowledge of the hazard to the municipality
in this case is an example of this type of impermissible interference with the factual

inference drawn by the trial judge.
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In addition, in distinguishing inferences of fact from findings of fact, our
colleague states, at para. 102, that deference to findings of fact is “principally grounded
in the recognition that only the trial judge enjoys the opportunity to observe witnesses
and to hear testimony first-hand”, a rationale which does not bear on factual inferences.
With respect, we disagree with this view. As we state above, there are numerous reasons
for showing deference to the factual findings of a trial judge, many of which are equally
applicable to all factual conclusions of the trial judge. This was pointed out in Schwartz,
supra. After listing numerous policy concerns justifying a deferential approach to
findings of fact, at para. 32 La Forest J. goes on to state:

This explains why the rule [that appellate courts must treat a trial judge’s
findings of fact with great deference] applies not only when the credibility
of witnesses is at issue, although in such a case it may be more strictly
applied, but also to all conclusions of fact made by the trial fudge. [Emphasis
added.]

Recent support for deferring to all factual conclusions of the trial judge is found in
Toneguzzo-Norvell, supra. McLachlin J. (as she then was) for a unanimous Court stated,

at pp. 121-22;

A Court of Appeal is clearly not entitled to interfere merely because it takes
a different view of the evidence. The finding of facts and the drawing of

evidentiary conclusions from facts is the province of the trial judge. not the
Court of Appeal,
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I agree that the principle of non-intervention of a Court of Appeal ina
trial judge’s findings of facts does not apply with the same force to
inferences drawn from conflicting testimony of expert witnesses where the
credibility of these witnesses is not in issue. This does not however change
the fact that the weight to be assigned to the various pieces of evidence is
under our trial system essentially the province of the trier of fact, in this case
the trial judge. [Emphasis added.]

We take the above comments of McLachlin J. to mean that, although the same high
standard of deference applies to the entire range of factual determinations made by the
trial judge, where a factual finding is grounded in an assessment of credibility of a
witness, the ov;:rwhelming advantage of the trial judge in this area must be
acknowledged. This does not, however, imply that there is a lower standard of review
where witness credibility is not in issue, or that there are not numerous policy reasons
supporting deference to all factual conclusions of the trial judge. In our view, this is
made clear by the underlined portion of the above passage. The essential point is that
making a factual conclusion, of any kind, is inextricably linked with assigning weight to

evidence, and thus attracts a deferential standard of review.

Although the trial judge will always be in a distinctly privileged position
when it comes to assessing the credibility of witnesses, this is not the only area where the
trial judge has an advantage over appellate judges. Advantages enjoyed by the trial judge
with respect to the drawing of factual inferences include the trial judge’s relative

expertise with respect to the weighing and assessing of evidence, and the trial judge’s
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inimitable familiarity with the often vast quantities of evidence. This extensive exposure
to the entire factual nexus of a case will be of invaluable assistance when it comes to
drawing factual conclusions. In addition, concerns with respect to cost, number and
length of appeals apply equally to inferences of fact and findings of fact, and support a
deferential approach towards both. As such, we respectfully disagree with our
colleague’s view that the principal rationale for showing deference to findings of fact is
the opportunity to observe witnesses first-hand. It is our view that the trial judge enjoys
numerous advantages over appellate judges which bear on all conclusions of fact, and,
even in the absence of these advantages, there are other compelling policy reasons
supporting a deferential approach to inferences of fact. We conclude, therefore, by
emphasizing that there is one, and only one, standard of review applicable to all factual

conclusions made by the trial judge — that of palpable and overriding error.

D. Standard of Review for Questions of Mixed Fact and Law

At the outset, it is important to distinguish questions of mixed fact and law
from factual findings (whether direct findings or inferences). Questions of mixed fact
and law involve applying a legal standard to a set of facts: Canada (Director of
Investigation and Research) v. Southam Inc., [1997] 1 S.C.R. 748, at para. 35. On the
other hand, factual findings or inferences require making a conclusion of fact based on

a set of facts. Both mixed fact and law and fact findings often involve drawing
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inferences; the difference lies in whether the inference drawn is legal or factual. Because
of this similarity, the two types of questions are sometimes confounded. This confusion
was pointed out by A. L. Goodhart in “Appeals on Questions of Fact” (1955), 71 L.Q.R.

402, at p. 405:

The distinction between [the perception of facts and the evaluation of facts]
tends to be obfuscated because we use such a phrase as “the judge found as
a fact that the defendant had been negligent,” when what we mean to say is
that “the judge found as a fact that the defendant had done acts A and B, and
as a matter of opinion he reached the conclusion that it was not reasonable
for the defendant to have acted in that way.”

In the case at bar, there are examples of both types of questions. The issue of whether
the municipality ought to have known of the hazard in the road involves weighing the
underlying facts and making factual findings as to the knowledge of the municipality.
It also involves applying a legal standard, which in this case is provided by s. 192(3), to
these factual findings. Similarly, the finding of negligence involves weighing the
underlying facts, making factual conclusions therefrom, and drawing an inference as to
whether or not the municipality failed to exercise the legal standard of reasonable care

and therefore was negligent.

Once it has been determined that a matter being reviewed involves the

application of a legal standard to a set of facts, and is thus a question of mixed fact and
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law, then the appropriate standard of review must be determined and applied. Given the
different standards of review applicable to questions of law and questions of fact, it is
often difficult to determine what the applicable standard of review 1s. In Southam, supra,
at para. 39, this Court illustrated how an error on a question of mixed fact and law can

amount to a pure error of law subject to the correctness standard:

. .. if a decision-maker says that the correct test requires him or her to
consider A, B, C, and D, but in fact the decision-maker considers only
A, B, and C, then the outcome is as if he or she had applied a law that
required consideration of only A, B, and C. If the correct test requires
him or her to consider D as well, then the decision-maker has in effect
applied the wrong law, and so has made an error of law.

Therefore, what appears to be a question of mixed fact and law, upon further reflection,

can actually be an error of pure law.

However, where the error does not amount to an error of law, a higher
standard is mandated. Where the trier of fact has considered all the evidence that the law
requires him or her to consider and still comes to the wrong conclusion, then this
amounts to an error of mixed law and fact and is subject to a more stringent standard of
review: Southam, supra, at paras. 41 and 45. While easy to state, this distinction can be
difficult in practice because matters of mixed law and fact fall along a spectrum of

particularity. This difficulty was pointed out in Southam, supra, at para. 37:
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... the matrices of facts at issue in some cases are so particular, indeed
so unique, that decisions about whether they satisfy legal tests do not
have any great precedential value. Ifa court were to decide that driving
at a certain speed on a certain road under certain conditions was
negligent, its decision would not have any great value as a precedent.
In short, as the level of generality of the challenged proposition
approaches utter particularity, the matter approaches pure application,
and hence draws nigh to being an unqualified question of mixed law and
fact. See R. P. Kerans, Standards of Review Employed by Appellate
Courts (1994), at pp. 103-108. Of course, it is not easy to say precisely
where the line should be drawn; though in most cases it should be
sufficiently clear whether the dispute is over a general proposition that
might qualify as a principle of law or over a very particular set of
circumstances that is not apt to be of much interest to judges and
lawyers in the future.

When the question of mixed fact and law at issue is a finding of negligence,
this Court has held that a finding of negligence by the trial judge should be deferred to
by appellate courts. In Jaegli Enterprises Ltd. v. Taylor, [1981] 2 S.C.R. 2, at p. 4,
Dickson J. (as he then was) set aside the holding of the British Columbia Court of Appeal
that the trial judge had erred in his finding of negligence on the basis that “it is wrong for
an appellate court to set aside a trial judgment where there is not palpable and overriding
error, and the only point at issue is the interpretation of the evidence as a whole” (see

also Schreiber Brothers Lid. v. Currie Products Ltd., [1980] 2 S.C.R. 78).

This more stringent standard of review for findings of negligence is

appropriate, given that findings ofnegligence at the tnal level can also be made by juries.
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If the standard were instead correctness, this would result in the appellate court assessing
even jury findings of negligence on a correctness standard. At present, absent
misdirection on law by the trial judge, such review is not available. The general rule is

that courts accord great deference to a jury’s findings in civil negligence proceedings:

The principle has been laid down in many judgments of this Court to
this effect, that the verdict of a jury will not be set aside as against the
weight of evidence unless it is so plainly unreasonable and unjust as to
satisfy the Court that no jury reviewing the evidence as a whole and acting
judicially could have reached it.

McCannell v. McLean, [1937] S.C.R. 341, at p. 343; see also Dube v. Labar, [1986] 1
S.C.R. 649, at p. 662, and é’.N.R. v. Muller, [1934] 1 D.L.R. 768 (S.C.C.). To adopt a
correctness standard would change the law and undermine the traditional function of the
jury. Therefore, requiring a standard of “palpable and overriding error” for findings of
negligence made by either a trial judge or a jury reinforces the proper relationship
between the appellate and trial court levels and accords with the established standard of

review applicable to a finding of negligence by a jury.

Where, however, the erroneous finding of negligence of the trial judge rests
on an incorrect statement of the legal standard, this can amount to an error of law. This

distinction was pointed out by Cory J. in Galaske v. O Donnell, [1994] 1 S.C.R 670, at

pp. 630-91:
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The definition of the standard of care is a mixed question of law and
fact. It will usually be for the trial judge to determine, in light of the
circumstances of the case, what would constitute reasonable conduct on the
part of the legendary reasonable man placed in the same circumstances. In
some situations a simple reminder may suffice while in others, for example
when a very young child is the passenger, the driver may have to put the seat
belt on the child himself. In this case, however, the driver took no steps
whatsoever to ensure that the child passenger wore a scat belt. It follows that
the trial judge's decision on the issue amounted to a finding that there was
no duty at all resting upon the driver. This was an error of law,

Galaske, supra, 1s an illustration of the point made in Southam, supra, of the potential
to extricate a purely legal question from what appears to be a question of mixed fact and
law. However, in the absence of a legal error or a palpable and overriding etror, a

finding of negligence by a trial judge should not be interfered with.

We are supported in our conclusion by the analogy which can be drawn
between inferences of fact and questions of mixed fact and law. As stated above, both
involve drawing inferences from underlying facts. The difference lies in whether the
inference drawn relates to a legal standard or not. Because both processes are
intertwined with the weight assigned to the evidence, the numerous policy reasons which
support a deferential stance to the trial judge’s inferences of fact, also, to a certain extent,

support showing deference to the trial judge’s inferences of mixed fact and law.
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Where, however, an erroneous finding of the trial judge can be traced to an
error in his or her characterization of the legal standard, then this encroaches on the law-
making role of an appellate court, and less deference is required, consistent with a
“correctness” standard of review. This nuance was recognized by this Court in St-Jean

v. Mercier, 2002 SCC 15, at paras. 48-49:

A question “about whether the facts satisfy the legal tests” is one of
mixed law and fact. Stated differently, “whether the defendant satisfied the
appropriate standard of care is a question of mixed law and fact” (Southam,
at para. 35).

Generally, such a question, once the facts have been established without
overriding and palpable error, is to be reviewed on a standard of correctness
since the standard of care is normative and is a question of law within the
normal purview of both the trial and appellate courts. [Emphasis added.]

A good example of this subtle principle can be found in Rhdne (The) v.
Peter A.B. Widener (The), [1993] 1 S.C.R. 497, at p. 515. In that case the issue was the
identification of certain individuals within a corporate structure as directing minds. This
is amixed question of law and fact. However, the erroneous finding of the courts below
was easily traceable to an error of law which could be extricated from the mixed question
of law and fact. The extricable question of law wag the iscue of the funetions which are
require_d in order to be properly identified as a “directing mind” within a corporate

structure (p. 516). In the opinion of Tacobucci I. for the majority of the Court (at p. 526):
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With respect, I think that the courts below overemphasized the
significance of sub-delegation in this case. The key factor which
distinguishes directing minds from normal employees is the capacity to
exercise decision-making authority on matters of corporate policy, rather

than merely to give effect to such policy on an operational basis, whether at
head office or across the sea.

Stated differently, the lower courts committed an error in law by finding that
sub-delegation was a factor 1dentifying a person who is part of the “directing mind” of
a company, when the correct legal factor characterizing a “directing mind” is in fact “the
capacity to exercise decision-making authority on matters of corporate policy”. This
mischaracterization of the proper legal test (the legal requirements to be a “dirccting
mind”) infected or tainted the lower courts’ factual conclusion that Captain Kelch was
part of the directing mind. As this erroneous finding can be traced to an error in law, less

deference was required and the applicable standard was one of correctness.

To summarize, a finding of negligence by a trial judge involves applying a
legal standard to a set of facts, and thus is a q}zestion of mixed fact and law. Matters of
mixed fact and law lie along a spectrum. Where, for instance, an error with respect to
a finding of negligence can be attributed to the application of an incorrect standarfl, a
failure to consider a required element of a legal test, or similar error in principle, such an
error can be characterized as an error of law, subject to a standard of correctness.

Appellate courts must be cautious, however, in finding that a trial judge erred in law in
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his or her determination of negligence, as it is often difficult to extricate the legal
questions from the factual. It is for this reason that these matters are referred to as
questions of “mixed law and fact”. Where the legal principle is not readily extricable,
then the matter is one of “mixed law and fact” and is subject to a more stringent standard.
The general rule, as stated in Jaegli Enterprises, supra, is that, where the issue on appeal
involves the trial judge’s interpretation of the evidence as a whole, it should not be

overturned absent palpable and overriding error.

In this regard, we respectfully disagree with our colleague when he states at
para. 106 that “[o]nce the facts have been established, the determination of whether or
not the standard of care was met by the defendant will in most cases be reviewable on
a standard of correctness since the tnial judge must appreciate the facts within the context
of the appropnate standard of care. In many cases, viewing the facts through the legal
lens of the standard of care gives rise to a policy-making or law-setting function that is
the purview of both the trial and appellate courts”. In our view, it is settled law that the
determination of whether or not the standard of care was met by the defendant involves
the application of a legal standard to a set of facts, a question of mixed fact and law.
This question is subject to a standard of palpable and overriding error unless it is clear
that the trial judge made some extricable error in principle with respect to the
characterization of the standard or its application, in which case the error may amount

to an error of law.
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II1. Application of the Foregoing Principles to this Case: Standard of Care of the
Municipality

A. The Appropriate Standard of Review .

We agree with our colleague that the correct statement of the municipality’s
standard of care is that found in Partridge v. Rural Municipality of Langenburg, [1929]

3 W.W.R. 555 (Sask. C.A.), per Martin J.A., at pp. 558-59:

The extent of the statutory obligation placed upon municipal
corporations to keep in repair the highways under their jurisdiction, has been
variously stated in numerous reported cases. There is, however, a general
rule which may be gathered from the decisions, and that is, that the road
must be kept in such a reasonable state of repair that those requiring to use
it may, exercising ordinary care, travel upon it with safety. What is a
reasonable state of repair is a question of fact, depending upon all the
surrounding circumstances; “repair” is a relative term, and hence the facts in
one case afford no fixed rule by which to determine another case where the
facts are different . . .

However, we differ from the views of our colleague in that we find that the trial judge
applied the correct test in determining that the municipality did not meet its standard of
care, and thus did not commit an error of law of the type mentioned in Southam, sué)ra.
The trial judge applied all the elements of the Partridge standard to the facts, and her

conclusion that the respondent municipality failed to meet this standard should not be

overturmed absent palpable and overniding error,
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B. The Trial Judge Did Not Commit an Error of Law

We note that our colleague bases his conclusion that the municipality met its
standard of care on his finding that the trial judge neglected to consider the conduct of
the ordinary motorist, and thus failed to apply the correct standard of care, an error of
law, which justifies his reconsideration of the evidence (para. 114). As a starting point
to the discussion of the ordinary or reasonable motorist, we emphasize that the failure to
discuss a relevant factor in depth, or even at all, is not itself a sufficient basis for an
appellate court to reconsider the evidence. This was made clear by the recent decision
of Van de Perre, supra, where Bastarache J. says, at para. 15:

.. . omissions in the reasons will not necessarily mean that the appellate
court has jurisdiction to review the evidence heard at trial. As stated in Van
Mol (Guardian ad litem of} v. Ashmore (1999), 168 D.L.R. (4th) 637
(B.C.C.A), leave to appeal ref’d [2000] 1 S.C.R. vi, an omission is only a
material error if it gives rise to the reasoned belief that the trial judge must
have forgotten, ignored or misconceived the evidence in a way that affected
his conclusion. Without this reasoned belief, the appellate court cannot
reconsider the evidence.

In our view, as we will now discuss, there can be no reasoned belief in this case that the
trial judge forgot, ignored, or misconcsived the question of the ordinary driver. Tt would

thus be an error to engage in a re-assessment of the evidence on this issue.
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The fact that the conduct of the ordinary motorist was in the mind of the trial

judge from the outset is clear from the fact that she began her standard of care discussion
by stating the correct test, quoting the above passage from Partridge, supra. Absent
some clear sign that she subsequently varied her approach, this initial acknowledgment
of the correct legal standard is a strong indication that this was the standard she applied.
Not only is there no indication that she departed from the stated test, but there are further
signs which support the conclusion that the trial judge applied the Partridge standard.
The first such indication is that the trial judge did discuss, both explicitly and implicitly,
the conduct of an‘ ordinary or reasonable motorist approaching the curve. The second
indication is that she referred to the cvidence of the experts, Mr. Anderson and Mr.
Werner, both of whom discussed the conduct of an ordinary motorist in this situation.
Finally, the fact that the trial judge apportioned negligence to Mr. Nikolaisen indicates
that she assessed his conduct against the standard of the ordinary driver, and thus

considered the conduct of the latter.

The discussion of the ordinary motorist is found in the passage from the trial

judgment immediately following the statement of the requisite standard of care:

Snake Hill Road is a low traffic road. It is however maintained
by the RM. so that it is passable year round. There are permanent
residences on the road. It is used by farmers for access to their fields
and cattle. Young people frequent Snake Hill Road for parties and as
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such the road is used by those who may not have the same deoree of
familiarity with 1t as do residents.

There is a portion of Snake Hill Road that is a hazard to the
public. In this regard I accept the evidence of Mr. Anderson and Mr.
Werner. Further, itis a hazard that is not readily apparent to users of the
road. It is a hidden hazard. The location of the Nikolaisen rollover is
the most dangerous segment of Snake Hill Road. Approaching the
location of the Nikolaisen rollover, limited sight distance, created by
uncleared bush, precludes a motorist from being forewarned of an
impending sharp right turn immediately followed by a left turn. While
there were differing opinions on the maximum speed at which this curve
can be negotiated, I am satisfied that when limited sight distance is
combined with the tight radius of the curve and lack of superelevation,
this curve cannot be safely negotiated at speeds greater than 60
kilometres per hour when conditions are favourable, or 50 kilometres

per hour when wet.

... where the existence of that bush obstructs the ability of a motorist
to be forewarned of a hazard such as that on Snake Hill Road, it is
reasonable to expect the R.M. to erect and maintain a warning or
regulatory sign so that a motorist, using ordinary care, may be
forewarned. adjust speed and take corrective action in advance of
entering a dangerous situation. [Italics in original; underlining added.]

([1998] 5 W.W.R. 523, at paras. 84-86)

In our view, this passage indicates that the trial judge did consider how a
motorist exercising ordinary care would approach the curve in question. The implication
of labelling the curve a “hidden hazard™ which is “not readily apparent to users of the
road”, 15 that the danger is of the type that vannot be anticipated. This in turn imp]ics
that, even if the motorist exercises ordinary care, he or she will not be able to react to the
curve. Aswell, the trial judge referred explicitly to the conduct of a motorist exercising

ordinary care: “it is reasonable to expect the R.M. to erect and maintain a warning or
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regulatory sign so that a motorist, exercising ordinary care, may be forewarned, adjust
speed and take corrective action in advance of entering a dangerous situation” (para. 86

{emphasis added)).

With respect to the speed of a motorist approaching the curve, there is also
an indication that the trial judge considered the conduct of an ordinary motorist. First,
she stated that she accepted the evidence of Mr. Anderson and Mr. Werner with respect
to the finding that the curve constituted a hazard to the public. The evidence given by
these experts suggests that between 60 and 80 km/h is a reasonable speed to drive parts
of'this road, and at that speed, the curve presents a hazard. Their evidence also indicates
their general opinion that the curve was a hazardous one. Mr. Anderson refers to the
curve being difficult to negotiate at “normal speeds”. Also, Mr. Anderson states that “if
you’re not aware that this curve 1s there, the sharp course of the curve, and you enter too
far into it before you realize that the curve is there, then you have to do a tighter radius
than 118 metres in order to get back on track to be able to negotiate the second curve”,
He also states that “you could be lulled into t'hinking you’ve got an 80 km/h road until

you are too far into the tight curve to able to respond”.

The Court of Appeal found that, given the nature and condition’of Snake Hill
Road, the contention that this rural road would be taken at 80 km/h by the ordinary

motorist was untenable. However, it is clear from the trial judge’s reasons that she did
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not take 80 km/h as the speed at which the ordinary motorist would approach the curve.
Instead she found, based on expert evidence, that "this curve cannot be safely negotiated
at spceds greater than 60 kilometres per hour when conditions are favourable, or 50
kilometres per hour when wet” (para. 85 (emphasis in original)). From this finding,
coupled with the finding that the curve was hidden and unexpected, the logical
conclusion is that the trial judge found that a motorist exercising ordinary care could
easily be deceived into approaching the curve at speeds in excess of the safe speed for
the curve, and subsequently be taken by surprise. Therefore, the trial judge found that

the curve was hazardous to the ordinary motorist and it follows that she applied the

correct standard of care.

In our respectful view, our colleague errs in agreeing with the Court of
Appeal’s finding that the trial judge should have addressed the conduct of the ordinary

motorist more fully (para. 47). At para. 42, he writes:

A proper application of the test demands that the trial judge ask the question:
“How would a reasonable driver have driven on this road?” Whether or not
a hazard is “hidden” or a curve is “inherently” dangerous does not dispose
of the question.

And later, he states, “In my view, the question of how the reasonable driver would have

negotiated Snake Hill Road necessitated a somewhat more in-depth analysis of the

character of the road” (para. 48). With respect, requiring the trial judge to have made this
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specific inquiry in her reasons 1s inconsistent with Van de Perre, supra, which makes it
clear that an omission or a failure to discuss a factor in depth is not, in and of itself, a
basis for interfering with the findings of the trial judge and reweighing the evidence. As
we note above, it is clear that although the trial judge may not have conducted an
extensive review of this element of the Partridge test, she did indeed consider this factor

by stating the correct test, then applying this test to the facts,

We note that in relying on the evidence of Mr. Anderson and Mr. Werner,

the trial judge chose not to base her decision on the conflicting evidence of other

witnesses. However, her reliance on the evidence of Mr. Anderson and Mr. Werner is

insufficient proof that she “forgot, ignored, or misconceived” the evidence. The full
record was before the trial judge and we can presume that she reviewed all of it, absent
further proofthat the trial judge forgot, ignored or misapprehended the evidence, leading
to an error in law. It is open to a trial judge to prefer the evidence of some witnesses over
others: Toneguzzo-Norvell, supra, at p. 123. Mere reliance by the trial judge on the
evidence of some witnesses over others cannot on its own form the basis of a “reasoned
belief that the trial judge must have forgotten, ignored or misconceived the evidence in
away that affected his conclusion” (Van de Perre, supra, at para. 15). This is in keeping

with the narrow scope of review by an appellate court applicable in this case.
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A further indication that the trial judge considered the conduct of an ordinary
motorist on Snake Hill Road is her finding that both Mr, Nikolaisen and the municipality
breached their duty of care to Mr. Housen, and that the defendant Nikolaisen was 50
percent contributorily negligent. Since a finding of negligence implies a failure to meet
the ordinary standard of care, and since Mr. Nikolaisen’s negligence related to his driving
on the curve, to find that Mr. Nikolaisen’s conduct on the curve failed to meet the
standard of the ordinary driver implies a consideration of that ordinary driver on the
curve. The fact that the trial judge distinguished the conduct of Mr. Nikolaisen in driving
negligently on the road from the conduct of the municipality in negligently failing to
erect a warning sign is evidence that the trial judge kept the municipality’s legal standard
clearly in mind in its appli;ation to the facts, and that she applied this standard to the

ordinary driver, not the negligent driver,

To summarize, in the course of her reasons, the trial judge first stated the
requisite standard of care from Partridge, supra, relating to the conduct of the ordinary
driver. She then appliéd that standard to the facts referring again to the conduct of the
ordinary driver. Finally, in light of her finding that the municipality breached this
standard, she apportioned negligence between the driver and the municipality in a ;’vay
which again entailed a consideration of the ordinary driver. As such, we are
overwhelmingly drawn to the conclusion that the conduct of the ordinary driver was both

considered and applied by the trial judge.
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Thus, we conclude that the trial judge did not commit an error of law with
respect to the municipality’s standard of care. On this matter, we disagree with the basis
for the re-assessment of the evidence undertaken by our colleague (paras. 122-142) and

regard this re-assessment to be an unjustified intrusion into the finding of the trial judge

that the municipality breached its standard of care. This finding is a question of mixed

law and fact which should not be overturned absent a palpable and overriding error. As
discussed below, it is our view that no such error exists, as the trial judge conducted a

reasonable assessment based on her view of the evidence.

C. The Trial Judge Did Not Commit A Palpable or Overriding Error

Despite this high standard of review, the Court of Appeal found that a
palpable and overriding error was made by the trial judge. With respect, this finding was
based on the erroneous presumption that the trial judge accepted 80 km/h as the speed
at which an ordinary motorist would approach the curve, a presumption which our

colleague also adopts in his reasons (para. 133).

As discussed above, the trial judge’s finding was that an ordinary motorist
could approach the curve in excess of 60 kin/h in dry conditions, and 50 km/h in wet

conditions, and that at such speeds the curve was hazardous. The trial judge’s finding
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was not based on a particular speed at which the curve would be approached by the
ordinary motorist. Instead, she found that, because the curve was hidden and sharper
than would be anticipated, a motorist exercising ordinary care could approach it at

greater than the speed at which it would be safe to negotiate the curve.

As we explain in greater detail below, in our opinion, not only is this
assessment far from reaching the level of a palpable and overriding error, in our view,
it is a sensible and logical way to deal with large quantities of conflicting evidence. It
would be unrealistic to focus on some exact speed at which the curve would likely be
approached by the ordmary motorist. The findings of the trial judge in this regard were

the result of a reasonable and practical assessment of the evidence as a whole.

In finding a palpable and overriding error, Cameron J.A. relied on the fact
that the trial judge adopted the expert evidence of Mr. Anderson and Mr. Werner which
was premised on a de facto speed limit of 80 kin/h taken from The Highway Traffic Act,
S.S. 1986, c. H-3.1. However, whether or not the experts based their testimony on this
limit, the trial judge did not adopt that limit as the speed of the ordinary motorist
approaching the curve. Again, the trial judge found that the curve could not be taken
safely at greater than 60 km/h dry and 50 km/h wet, and there is evidence in the record

to support this finding. For example, Mr. Anderson states:

105

105



54

55

-35-
If you don’t anticipate the curve and you get too far into it before you start
to do your correction then you can get into trouble even at, probably at 60.
Fifty you’d have to be a long ways into it, but certainly at 60 you could.

It is notable too that both Mr. Anderson and Mr. Wermer would have recommended

installing a sign, warning motorists of the curve, with a posted limit of 50 km/h.

Although clearly the curve could not be negotiated safely at 80 km/h, it could
also not be negotiated safely at much slower speeds. It should also be noted that the trial
judge did not adopt the expert testimony of Mr. Anderson and Mr. Werner in its entirety.
She stated: “There is a portion of Snake Hill Road that is a hazard to the public. In_this
regard I accept the evidence of Mr. Anderson and Mr. Werner” (para. 85 (emphasis
added)). It cannot be assumed from this that she accepted a de facto speed limit of 80
km/h especially when one bears in mind (1) the trial judge’s statement of the safe speeds
of 50 and 60 km/h, and (2) the fact that both these experts found the road to be unsafe at

much lower speeds than 80 km/h.

Given that the trial judge did not base her standard of care analysis on a de
facto speed limit of 80 knv/h, it then follows that the Court of Appeal’s finding of a

palpable and overriding error cannot stand.
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Furthermore, the narrowly defined scope of appellate review dictates that a
trial judge should not be found to have misapprehended or ignored evidence, or come to
the wrong conclusions merely because the appellate court diverges in the inferences it
draws from the evidence and chooses to emphasize some portions of the evidence over
others. As we are of the view that the trial judge committed no error of law in finding
that the municipality breached its standard of care, we are also respectfully of the view
that our colleague’s re-assessment of the evidence on this issue (paras. 52-65) is an
unjustified interference with the findings of the trial judge, based on a difference of
opinion concerning the inferences to be drawn from the evidence and the proper weight
to be placed on different portions of the evidence. For instance, in the opinion of our
colleague, based on some portions of the expert evidence, a reasonable driver exercising
ordinary care would approach a rural road at 50 km/h or less, because a reasonable driver
would have difficulty seeing the sharp radius of the curve and oncoming traffic
(para. 52). However, the tnal judge, basing her assessment on other portions of the
expert evidence, found that the nature of the road was such that a motorist could be
deceived into believing that the road did not contain a sharp curve and thus would

approach the road normally, unaware of the hidden danger.

We are faced in this case with conflicting expert evidence on the issue of the
correct speed at which an ordinary motorist would approach the curve on Snake Hill

Road. The differing inferences from the evidence drawn by the trial judge and the Court
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of Appeal amount to a divergence on what weight should be placed on various pieces of
conflicting evidence. Asnoted by our colleague, Mr. Sparks was of the opinion that “[if]
you can’t see around the corner, then, you know, drivers would have a fairly strong
signal . . . that due care and cantion would be required”. Similar evidence of this nature
was given by Mr. Nikolaisen, and indeed even by Mr. Anderson and Mr. Werner. This
is contrasted with evidence such as that given by Mr. Anderson and Mr. Werner that a
reasonable driver would be “lulled” into thinking that there is an 80 km/h road ahead of

him or her.

As noted by McLachlin J. in Toreguzzo-Norvell, supra, at p. 122 and
mentioned above, “the weight to be assigned to the various pieces of evidence is under
our trial system essentially the province of the trier of fact”. In that case, a unanimous
Court found that the Court of Appeatl erred in interfering with the trial judge’s factual
findings, on the basis that it was open to the trial judge to place less weight on certain
evidence and accept other, conflicting evidence which the trial judge found to be more
convincing (Toneguzzo-Norvell, supra, at pp. 122-23). Similarly, in this case, the trial
judge’s factual findings concerning the proper speed to be used on approaching the curve
should not be interfered with. It was open to her to choose to place more weighlt on
certain portions of the evidence of Mr. Anderson and Mr. Werner, where the evidence

was conflicting. Her assessment of the proper speed was a rcasonable inference based
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on the evidence and does not reach the level of a palpable and overriding error. As such,

the trial judge’s findings with respect to the standard of care should not be overturmned.

V. Knowledge of the Municipality

We agree with our colleague that s. 192(3) of The Rural Municipality Act,
1989, 8.5. 1989-90, ¢. R-26.1, requires the plaintiff to show that the municipality knew
or should have known of the disrepair of Snake Hill Road before the municipality can
be found to have breached its duty of care under s. 192. We also agree that the evidence
of the prior accidents, in and of itself, 1s insufficient to impute such knowledge to the
municipality. However, w;e find that the trial judge did not err in her finding that the

municipality knew or ought to have known of the disrepair.

As discussed, the question of whether the municipality knew or should have
known of the disrepair of Snake Hill Road is a question of mixed fact and law. The issue
is legal in the sense that the municipality is held to a legal standard of knowledge of the
nature of the road, and factual in the sense of whether it had the requisite knowledge on
the facts of this case. Aswe state above, absent an isolated error in law or prineiple, such
a finding is subject to the “palpable and overriding” standard of review. In this case, our
colleague concludes that the trial judge erred in law by failing to approach the question

of knowledge from the perspective of a prudent municipal councillor, and holds that a
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prudent municipal councillor could not be expected to become aware of the risk posed
to the ordinary driver by the hazard in question. He also finds that the trial judge erred
in law by failing to recognize that the burden of proving knowledge rested with the

plaintiff. With respect, we disagree with these conclusions.

The hazard in question is an unsigned and unexpected sharp curve. In our
view, when a hazard is, like this one, a permanent feature of the road which has been
found to present a risk to the ordinary driver, it 1s open to the trial judge to draw an
inference, on this- basis alone, that a prudent municipal councitlor ought to be aware of
the hazard. In support of his conclusion on the issue of knowledge, our colleague states
that the municipality’s knowledge is inextricably linked to the standard of care, and ties
his finding on the question of knowledge to his finding that the curve did not present a
hazard to the ordinary motorist (para. 72). We agree that the question of knowledge is
closely linked to the standard of care, and since we find that the trial judge was correct
in holding that the curve presented a hazard to the ordinary motorist, from there it was
open to the trial judge to find that the municipality ought to have been aware of this
hazard. We further note that as a question of mixed fact and law this finding is subject
to the “palpable and overriding” standard of review. On this point, however, we restrict
ourselves to situations such as the one at bar where the hazard in question is a permanent
feature of the road, as opposed to a temporary hazard which reasonably may not come

to the attention of the municipality in time to prevent an accident from occurring.
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In addition, our colleague relies on the evidence of the lay witnesses, Craig
and Toby Thiel, who lived on Snake Hill Road, and who testified that they had not
experienced any difficulties with it (para. 72). Withrespect, we find three problems with
this reliance. First, since the curve was found to be a hazard based on its hidden and
unexpected nature, relying on the evidence of those who drive the road on a daily basis
does not, in our view, assist in determining whether the curve presented a hazard to the
ordinary motorist, or whether the municipality ought to have been aware of the hazard.
In addition, in finding that the municipality ought to have known of the disrepair, the trial
judge clearly chose not to rely on the above evidence. As we state above, it is open for
a trial judge to prefer some parts of the evidence over others, and to re-assess the trial
judge’s weighing of the evidence, is, with respect, not within the province of an appellate

court.

As well, since the question of knowledge is to be approached from the
perspective of a prudent municipal councillor, we find the evidence of lay witnesses to
be of little assistance. In Ryan, supra, at para. 28, Major J. stated that the applicable
standard of care is that which "would be expected of an ordinary, reasonable and prudent

person in the same circumstances” {emphasis added). Municipal councillors are elected

for the purpose of managing the affairs of the municipality. This requires some degree

of study and of information gathering, above that of the average citizen of the
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municipality. Indeed, it may in fact require consultation with experts to properly meet
the obligation to be informed. Although municipal councillors are not experts, to equate
the “prudent municipal councillor” with the opinion of lay witnesses who live on the

road is incorrect in our opinion.

It is in this context that we view the following comments of the trial judge,

at para. 90:

Ifthe R.M. did not have actual knowledge of the danger inherent in this
portion of Snake Hill Roag, it should have known. While four accidents in
12 years may not int itself be significant, it takes on more significance given
the close proximity of three of these accidents, the relatively low volume of
traffic, the fact that there are permanent residences on the road and the fact
that the road is frequented by young and perhaps less experienced drivers.
I am not satisfied that the R.M. has established that in these circumstances
it took reasonable steps to prevent this state of disrepair on Snake Hill Road
from continuing,.

From this statement, we take the trial judge to have meant that, given the occurrence of
prior accidents on this low-traffic road, the existence of permanentresidents, and the type
of drivers on the road, the municipality did not take the reasonable steps it should have
taken in order to ensure that Snake Hill Road did not contain a hazard such as the one in
question. Based on these factors, the trial judge drew the inference that the municipality

should have been put on notice and investigated Snake Hill Road, in which case it would

have become aware of the hazard in question. This factual inference, grounded as it was
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on the trial judge’s assessment of the evidence, was in our view, far from reaching the

requisite standard of palpable and overriding error, proper.

Although we agree with our colleague that the circumstances of the prior

accidents in this case do not provide a direct basis for the municipality to have had
knowledge of the particular hazard in question, in the view of the trial judge, they should
have caused the municipality to investigate Snake Hill Road, which in turn would have
resulted in actual knowledge. In this case, far from causing the municipality to
investigate, the evidence of Mr. Danger, who had been the municipal administrator for
20 years, was that, until the time of the trial, he was not even aware of the three accidents
which had occurred between 1978 and 1988 on Snake Hill Road. As such, we do not
find that the trial judge based her conclusion on any perspective other than that of a
prudent municipal councillor, and therefore that she did not commit an error of law in
this respect. Moreover, we do not find that she imputed knowledge to the municipality
on the basis of the occurrence of prior accidents on Snake Hill Road. The existence of
the prior accidents was simply a factor which caused the trial judge to find that the

mumicipality should have been put on notice with respect to the condition of Snake Hill

Road (para. 90).

We emphasize that, in our view, the trial judge did not shift the burden of

proof to the municipality on this issue. Once the trial judge found that there was a
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permanent feature of Snake Hill Road which presented a hazard to the ordinary motorist,
it was open to her to draw an inference that the municipality ought to have been aware
of the danger. Once such an inference is drawn, then, unless the municipality can rebut
the inference by showing that it took reasonable steps to prevent such a hazard from
continuing, the inference will be left undisturbed. In our view, this is what the trial judge
did in the above passage when she states: “I am not satisfied that the R.M. has

established that in these circumstances it took reasonable steps to prevent this state of

disrepair on Snake Hill Road from continuing” (para. 90 (emphasis added)). The fact

that she drew such an inference is clear from the fact that this statement appears directly

_ after her finding that the municipality ought to have known of the hazard based on the

listed factors. Thus, it is our view that the trial judge did not improperly shift the burden

of proof onto the municipality in this case.

Aswell, although the circumstances of the prior accidents in this case do not
provide strong evidence that the municipality ought to have known of the hazard, proof
of prior accidents is not a necessary condition to a finding of breach of the duty of care
under s. 192 of The Rural Municipality Act, 1989. If this were so, the first victim of an
accident on a negligently maintained road would not be able to recover, whereas
subsequent victims in identical circumstances would. Although under s. 192(3) the
municipality cannot be held responsible for disrepair of which it could not have known,

it is not sufficient for the municipality to wait for an accident to occur before remedying

114

114



68

69

-44 -
the disrepair, and, in the absence of proof by the plaintiff of prior accidents, claim that
it could not have known of the hazard. If this were the case, not only would the first
victim of an accident suffer a disproportionate evidentiary burden, but municipalities
would also be encouraged not to collect information pertaining to accidents on its roads,
as this would make it more difficult for the plaintiff in a motor vehicle accident to prove

that the municipality knew or ought to have known of the disrepair.

Although in this case the trial judge emphasized the prior accidents that the
plaintiff did manage to prove, in our view, it is not necessary to rely on these accidents
in order to satisfy s. 192(3). For the plaintiff to provide substantial and concrete proof of
the municipality’s knowled.ge of the state of disrepair of its roads, is to set an impossibly
high burden on the plaintiff. Such information was within the particular sphere of
knowledge of the municipality, and in our view, it was reasonable for the trial judge to

draw an inference of knowledge from her finding that there was an ongoing state of

disrepair.

To summarize our position on this issue, we do not find that the trial judge
erred in law either by failing to approach the question from the perspective of a prudent
mumnicipal councillor, or by improperly shifting the burden of proof onto the defendant.

As such, it would require a palpable and overriding error in order to overturn her finding
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that the municipality knew or ought to have known of the hazard, and, in our view, no

such error was made.

V. Causation

We agree with our colleague’s statement at para. 82 that the trial judge’s
conclusions on the cause of the accident was a finding of fact: Cork v. Kirby MacLean,
Ltd., [1952] 2 All E.R. 402 (C.A.), at p. 407, quoted with approval in Matthews v.
MacLaren (1969.), 4 D.IL.R. (3d) 557 (Ont. H.C.), at p. 566. Thus, this finding should

not be interfered with absent palpable and overniding error.
The trial judge based her findings on causation on three points (at para. 101):

(1) the accident occurred at a dangerous part of the road where a sign

warning motorists of the hidden hazard should have been erected;

(2) even if there had been a sign, Mr. Nikolaisen’s degree of impairment did

increase his risk of not reacting, or reacting inappropriately, to a sign;

(3) even so, Mr. Nikolaisen was not driving recklessly such that one would

have expected him to have missed or ignored a warning sign. Moments
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before, on departing the Thiel residence, he had successfully negotiated a

sharp curve which he could see and which was apparent to him.

The trial judge concluded that, on a balance of probabilities, Mr. Nikolaisen would have
reacted and possibly avoided an accident, if he had been given advance warning of the
curve. However she also found that the accident was partially caused by the conduct of
Mr. Nikolaisen, and apportioned fault accordingly, with 50 percent to Mr. Nikolaisen and

35 percent to the Rural Municipality (para. 102).

As noted above, this Court has previously held that “an omission is only a
material error if it gives rise to the reasoned belief that the trial judge must have
forgotten, ignored or misconceived the evidence in a way that affected his conclusion"
(Van de Perre, supra, at para.15). Inthe present case, it is not clear from the trial judge’s
reasons which portions of the evidence of Mr. Laughlin, Craig and Toby Thiel and Paul
Housen she relied upon, or to what extent. However, as we have already stated, the full
evidentiary record was before the trial judge and, absent further proof that the omission
in her reasons was due to her misapprehension or neglect of the evidence, we can
presume that she reviewed the evidence in its entirety and based her factual finding-ﬁ on
this review. This presumption, absent sufficient evidence of misapprehension or neglect
1s consistent with the high level of error required by the test of “palpable and overriding”

error. We reiterate that it is open to the trial judge to prefer the testimony of certain
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witnesses over others and to place more weight on some parts of the evidence than
others, particularly where there is conflicting evidence: Toneguzzo-Norvell, supra, at
pp. 122-23. The mere fact that the trial judge did not discuss a certain point or certain
evidence in depth is not sufficient grounds for appellate interference: Van de Perre,

supra, at para.l5.

For these reasons, we do not feel it appropriate to review the evidence of Mr.
Laughlin and the lay witnesses de novo. As we concluded earlier, the trial judge’s
finding of fact that a hidden hazard existed at the curve should not be interfered with.
The finding of a hidden hazard that requires a sign formed part of the basis of her
findings concerning causation. As her conclusions on the existence of a hidden hazard
had a basis in the evidence, her conclusions on causation grounded in part on the hidden

hazard finding also had a basis in the evidence.

As for the silence of the trial judge on the evidence of Mr, Laughlin, we
observe only that the evidence of Mr. Laughlrin appears to be general in nature and thus
of limited utility, Mr. Laughlin admitted that he could only provide general comments
on the effects of alcohol on motorists, but could not provide specific expertise on the
actual effect of alcohol on an individual driver. This is significant, as the level of
tolerance of an individual driver plays a key role in determining the actual effect of

alcohol on the motorist; an experienced drinker, although dangerous, will probably
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perform better on the road than an inexperienced drinker. It is noteworthy that the trial
judge believed the evidence of Mr. Anderson that Mr. Nikolaisen’s vehicle was travelling
at the relatively slow speed of between 53 to 65 km/h at the time of impact with the
embankment. It was also permissible for the trial judge to rely on the evidence of lay
witnesses that Mr. Nikolaisen had successfully negotiated an apparently sharp curve
moments before the accident, rather than relying on the evidence of Mr. Laughlin, which
was of a ﬁypothetical and unspecific nature. Indeed, the hypothetical nature of Mr.
Laughlin’s evidence reflects the entire inquiry into whether Mr. Nikolaisen would have
seen a sign and reacted, or the precise speed that would be taken by a reasonable driver
upon approaching the curve. The abstract nature of such inquiries supports deference to
the factual findings of the trial judge, and is consistent with the stringent standard

imposed by the phrase “palpable and overriding error”,
Therefore we conclude that the trial judge’s factual findings on causation

were reasonable and thus do not reach the level of a palpable and overriding error, and

therefore should not have been interfered with by the Court of Appeal.

VI. Common Law Duty of Care

As we conclude that the municipality is liable under The Rural Municipality
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Act, 1989, we find it unnecessary to consider the existence of a common law duty in this

casc.

VII. Disposition

As we stated at the outset, there are important reasons and principles for
appellate courts not to interfere improperly with trial decisions. Applying these reasons
and principles to this case, we would allow the appeal, set aside the judgment of the
Saskatchewan Court of Appeal, and restore the judgment of the trial judge, with costs

throughout.
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SUPREME COURT OF CANADA

PAUL HOUSEN

RURAL MUNICIPALITY OF SHELLBROOK NQO. 493

CORAM: The Chief Justice and L’Heureux-Dubé, Gonthier,
Tacobucci, Major, Bastarache, Binnie, Arbour and LeBel JJ.

BASTARACHE J. —

I - Introduction

This appeal arises out of a single-vehicle accident which occurred on July
18, 1992, on Snake Hill Road, a rural road located in the Municipality of Shellbrook.
The appellant, Paul Housen, a passenger in the vehicle, was rendered a quadriplegic
by the accident. At trial, the judge found that the driver of the vehicle, Douglas
Nikolaisen, was negligent in traveiling Snake Hill Road at an excessive rate of speed
and in operating his vehicle while impaired. The trial judge also found the respondent,
the Municipality of Shellbrook, to be at fault for breaching its duty to keep the road in
a reasonable state of repair as required by s. 192 of The Rural Municipality Act, 1989,
S.5.1989-90, c. R-26.1. The Court of Appeal overturned the trial judge’s finding that
therespondent municipality was negligent. Atissue in this appeal is whether the Court

of Appeal had sufficient grounds to intervene in the decision of the lower court. The
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respondent has also asked this Court to overturn the trial judge’s finding that the
respon&ent knew or ought to have known of the alleged disrepair of Snake Hill Road
and that the accident was caused in part by the negligence of the respondent. An
incidental question is whether a common law duty of care exists alongside the statutory

duty imposed on the respondent by s. 192.

1 conclude that the Court of Appeal was correct to overturn the trial judge’s
finding that the respondent was negligent. Though I would not interfere with the trial
judge’s factual findings on this issue, I find that she erred in law by failing to apply the
correct standard of care. I would also overturn the trial judge’s conclusions with
regard to knowledge and causation. In coming to the conclusion that the respondent
knew or should have known of the alleged disrepair of Snake Hill Road, the trial judge
erred n law by failing to consider the knowledge requirement from the perspective of
a prudent municipal councillor and by failing to be attentive to the fact that the onus
of proof was on the appellant. In addition, the trial judge drew an unreasonable
inference by mmputing knowledge to the respondent on the basis of accidents that
occurred on other segments of the road while motorists were travelling in the opposite
direction. The trial judge also erred with respect to causation. She misapprehended
the evidence before her, drew erroneous conclusions from that evidence and ignored
relevant evidence. Finally, I would not interfere with the decision of the courts below
to reject the appellant’s argument that a common law duty existed. It is unnecessary
to impose a common law duty of care where a statutory duty exists. Moreover, the
application of common law negligence principles would not affect the outcome in

these proceedings.
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II - Factual Backeround

The sequence of events which culminated in this tragic accident began
to unfold some 19 hours before its occurrence on the afternoon of July 18, 1992. On
July 17, Mr. Nikolaisen attended a barbeque at the residence of Craig and Toby Thiel,
located on Snake Hill Road. He arrived in the late afternoon and had his first drink
of the day at approximately 6:00 p.m. He consumed four or five drinks before leaving
the Thiel residence at approximately 10:00 or 10:30 p.m. After returning home for a
few hours, Mr. Nikolaisen proceeded to the Sturgeon Lake Jamboree, where he met up
with the appellant. At the jamboree, Mr. Nikolaisen consumed eight or nine double
rye drinks and several beers. The appellant was also drinking during this event. The
appellant and Mr. Nikolaisen partied on the grounds of the jamboree for several hours.
At approximately 4:30 a.m., the appellant left the jamboree with Mr. Nikolaisen. After
travelling around the back roads for a period of time, they returned to the Thiel
residence. It was approximately 8:00 a.m. The appellant and Mr. Nikolaisen had
several more drinks over the course of the moming. Mr. Nikolaisen stopped drinking
two or three hours before leaving the Thiel residence with the appellant at

approximately 2:00 p.m.

A light rain was falling when the appellant and Mr. Nikolaisen left the
Thiel residence, travelling eastbound with Mr, Nikolaisen behind the wheel of a Ford
pickup truck. The truck swerved or “fish-tailed” as it turned the corner from the Thiel
driveway onto Snake Hill Road. As Mr. Nikolaisen continued on his way over the
course of a gentle bend some 300 metres in length, gaining speed to an estimated 65

km/h, the truck again fish-tailed several times. The truck went into a skid as Mr.
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Nikolaisen approached and entered a sharper right turn. Mr. Nikolaisen steered into
the skid but was unable to negotiate the curve. The left rear wheel of the truck
contacted an embankment on the left side of the road. The vehicle travelled on the
road for approximately 30 metres when the left front wheel contacted and climbed an
18-inch embankment on the left side of the road. This second contact with the
embankment caused the truck to enter a 360-degree roll with the passenger side of the

roof contacting the ground first.

When the vehicle came to rest, the appellant was unable to feel any
sensation. Mr. Nikolaisen climbed out the back window of the vehicle and ran to the
Thiel residence for assistance. Police later accompanied Mr. Nikolaisen to the
Shellbrook Hospital where a blood sample was taken. Expert testimony estimated Mr.
Nikolaisen’s blood alcohol level to be between 180 and 210 miilligrams in 100
millilitres of blood at the time of the accident, well over the legal limits prescribed in
The Highway Traffic Act, 1989, S.5. 1986, ¢. H-3.1, and the Criminal Code, R.S.C.
1985, c. C-46.

Mr. Nikolaisen had travelled on Snake Hill Road three times in the 24
hours preceding the accident, but had not driven it on any earlier occasions. The road
was about a mile and three quarters in length and was flanked by highways to the north
and to the east. Starting at the north end, it ran south for a short distance, dipped
between open fields, then curved to the southeast and descended in a southerly loop
down and around Snake Hill, past trees, bush and pasture, to the bottom of the valley.
There it curved sharply to the southeast as it passed the Thiels’ driveway. Once it

passed the driveway, it curved gently to the south cast for about 300 metres, then
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curved more distinctly to the south. It was on this stretch that the accident ocourred.
From that point on, the road crossed a creek, took another curve, then ascended a steep
hill to the east, straightened out, and continued east for just over half a mile, past tree-

lined fields and another farm site, to an approach to the highway,

Snake Hill Road was established in 1923 and was maintained by the
respondent municipality for the primary purpose of providing local farmers access to
their fields and pastures. It also served as an access road for the two permanent
residences and one veterinary clinic located on it. The road at its northernmost end,
coming off the highway, is characterized as a “Type C” local access road under the
provincial government’s scheme of road classification. This means that it is graded,
gravelled and elevated above the surrounding land. The portion of the road east of the
Thiel residence, on which the accident occurred, is characterized as “Type B” bladed
trail, essentially a prairie trail that has been bladed to remove the ruts and to allow it
to be driven on. Bladed ftrails follow the path of least resistance through the
surrounding land and are not elevated or gravelled. The province of Saskatchewan has

some 45,000 kilometres of bladed trails.

According to the provincial scheme of road classification, both bladed
trails and local access roads are “non designated”, meaning that they are not subject
to the Saskatchewan Rural Development Sign Policy and Standards. On such roads,
the council of the rural municipality makes a decision to post signs if it becomes aware
of a hazard or if there are several accidents at one specific spot. Three accidents had
occurred on Snake Hill Road between 1978 and 1987. All three accidents occurred to

the east of the site of the Nikolaisen rollover, with drivers travelling westbound. A
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fourth accident occurred on Snake Hill Road in 1990 but there was no evidence as to

where it occurred. There was no evidence that topography was a factor in any of these

accidents. The respondent municipality had not posted signs on any portion of Snake

Hill Road.

I - Relevant Statutory Provisions

The Rural Municipality Act, 1989, S.S. 1989-90, ¢. R-261

192.(1)

@)

3)

Every Council shall keep in a reasonable state of repair all
municipal roads, dams and reservoirs and the approaches to
them that have been conmstructed or provided by the
municipality or by any person with the permission of the
council or that have been constructed or provided by the
province, having regard to the character of the municipal road,
dam or reservoir and the locality in which it is situated or
through which it passes.

Where the council fails to carry out its duty imposed by
subsections (1) and (1.1), the municipality is, subject to The
Contributory Negligence Act, civilly liable for all damages
sustained by any person by reason of the failure.

Default under subsections (1) and (1.1) shall not be imputed to
a municipality in any action without proof by the plaintiff that
the municipality knew or should have known of the disrepair
of the municipal road or other thing mentioned in subsections

(1) and (1.1).

The Highway Traffic Act, 1986, S8.8., ¢. H-3.1

33. (1)

Subject to the other provisions of this Act, no person shall
drive a vehicle on a highway:

(a) at a speed greater than 80 kilometres per hour; or
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(b) at a speed greater than the maximum speed indicated by
any signs that are erected on a highway.

(2)  Noperson shall drive a vehicle on a highway at a speed greater
than is reasonable and safe in the circumstances.

44.(1)  No person shall drive a vehicle on a highway without due care
and attention.

IV - Judicial History

A. Saskatchewan Court of Queen’s Bench, [1998] 5 W.W.R. 523

Wright J. found the respondent negligent in failing to erect a sign to wam
motorists of the sharp right curve on Snake Hill Road, which she characterized as a
“hidden hazard”. She also found Mr. Nikolaisen negligent in travelling Snake Hill
Road at an excessive speed and in operating his vehicle while impaired. The appellant
was held to be contributorily negligent in accepting a ride with Mr. Nikolaisen.
Fiftcen percent of the fault was apportioned to the appellant, and the remainder was
apportioned jointly and severally 50 percent to Mr. Nikolaisen and 35 percent to the

respondent.

Wright J, found that s. 192 of The Rural Municipality Act, 1989 imposed
a statutory duty of care on the respondent toward persons travelling on Snake Hill
Road. She then considered whether the respondent met the standard of care as
delineated in s. 192 and the jurisprudence interpreting that section. She referred

specifically to Partridge v. Rural Municipality of Langenberg, [1929] 3 W.W.R. 555
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(Sask. C.A.), in which it was stated at p. 558 that “the road must be kept in such a
reasonable state of repair that those requiring to use it may, exercising ordinary care,
travel upon it with safety”. She also cited Shupe v. Rural Municipality of
Pleasantdale, [1932] 1 W.W.R. 627 (Sask. C.A.), at p. 630: “[R]egard must be had to
the locality. . . the situation of the road therein, whether required to be used by many
or by few; . . . to the number of roads to be kept in repair; to the means at the disposal
of the council for that purpose, and the requirements of the public who use the road.”
Relying on Galbiati v. City of Regina, [1972] 2 W.W.R. 40 (Sask. Q.B), Wright I.
observed that although the Act does not mention an obligation to erect warning signs,
the general duty of repair nevertheless includes the duty to warn motorists of a hidden

hazard.

Having laid out the relevant casc law, Wright J. went on to discuss the
character of the road. Relying primarily on the evidence of two experts at trial, Mr.
Anderson and Mr. Werner, she found that the sharp right turning curve was a hazard
that was not readily apparent to the users of the road. From their testimony she

concluded (at para. 85):

It is a hidden hazard. The location of the Nikolaisen rollover is the most
dangerous segment of Snake Hill Road. Approaching the location of the
Nikolaisen rollover, limited sight distance, created by uncleared bush,
precludes a motorist from being forewarned of an impending sharp right
turn immediately followed by a left turn. While there were differing
opinions on the maximum speed at which this curve can be negotiated, I
am satisfied that when limited sight distance is combined with the tight
radius of the curve and lack of superelevation, this curve cannot be safely
negotiated at speeds greater than 60 kilometres per hour when conditions
are favourable, or 50 kilometres per hour when wet. [Emphasis in
original.]

128

128



90

91

-9

Wright J. then noted that, while it would not be reasonable 1o expect the respondent to
construct the road to a higher standard or to clear all of the bush away, it was
reasonable to expect the respondent to erect and maintain a warning or regulatory sign
“so that a motorist, using ordinary care, may be forewarned, adjust speed and take

corrective action in advance of entering a dangerous situation” {(para. 86).

Wright J. then considered s. 192(3) of the Act, which provides that there
is no breach of the statutory standard of care unless the municipality knew or should
have known of the danger. Wright J. observed that between 1978 and 1990, there were
four accidents on Snake Hill Road, three of which occurred “in the same vicinity” as
the Nikolaisen rollover, and two of which were reported to the authorities. On the
basis of this information, she held that “[i]fthe R.M. [Rural Municipality] did not have
actual knowledge of the danger inherent in this portion of Snake Hill Road, it should
have known” (para.90). Wright J. also found significant the relatively low volume of
traffic on the road, the fact that there were permanent residences on the road, and the

fact that the road was frequented by young and perhaps less experienced drivers.

In respect to causation, Wright J. found that it was probable that a warning
sign would have enabled Mr. Nikolaisen to take corrective action to maintain control

of his vehicle despite the fact of his impairment. She concluded (at para. 101):

Mr. Nikolaisen’s degree of impairment only served to increase the risk of
him not reacting, or reacting inappropriately to a sign. Mr. Nikolaisen was
not driving recklessly such that he would have intentionally disregarded
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a warning or regulatory sign. He had moments earlier, when departing the

Thiel residence, successfully negotiated a sharp curve which he could see
and which was apparent to him.

Wright J. also addressed the appellant’s argument that the municipality was
in breach of a common law duty of care which was not qualified or limited by any of
the restrictions set out under s. 192. She held that Just v. British Columbia, [1989] 2
S.C.R. 1228, and the line of authority both preceding and following that decision did
not apply to the case before her given the existence of the statutory duty of care. She
also found that any qualifying words in s. 192 of the Act pertained to the standard of

care and did not impose limitations on the statutory duty of care.

B. Saskatchewan Court of Appeal, [2000] 4 W.W.R. 173, 2000 SK CA 12

On appeal, Cameron J.A., writing for a unanimous court, dealt primarily
with the trial judge’s finding that the respondent’s failure to place a warning sign or
regulatory sign at the site of the accident constituted a breach of its statutory duty of
road repair. He did not find it necessary to rule on the issue of causation given his

conclusion that the trial judge erred in finding the respondent negligent.

Cameron J.A. characterized the trial judge’s conclusion that the respondent
had breached the statutory duty of care as a matter of mixed fact and law. He noted
that an appellate court is not to interfere with a trial judge’s findings of fact unless the

judge made a “palpable and overriding error” which affected his or her assessment of
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the facts. With respect to errors of law, however, Cameron J.A. remarked that the
ability of an appellate court to overturn the finding of the trial judge is “largely
unbounded”. Regarding errors of mixed fact and law, Cameron J.A. noted that these
are typically subject to the same standard of review as findings of fact. One exception
to this, according to Cameron J.A., occurs where the trial judge identifies the correct
legal test, yet fails to apply one branch of that test to the facts at hand. As support for
this proposition, Cameron J.A. cited (at para. 41) Iacobucci J. in Canada (Director of

Investigation and Research) v. Southam Inc., [1997] 1 S.C.R. 748, at para. 39:

[I)f a decision-maker says that the correct test requires him or her to
consider A, B, C, and D, but in fact the decision-maker considers only A,
B, and C, then the outcome is as if he or she had applied a law that
required consideration of only A, B, and C. Ifthe correct test requires him
or her to consider D as well, then the decision-maker has in effect applied
the wrong law, and so has made and error of law.

Turning to the applicable law in this case, Cameron J.A. acknowledged that
the standard of care set out in the Act and the jurisprudence interpreting it requires
municipalitics to post warning signs to warmn of hazards that prudent drivers, using
ordinary care, would be unlikely to appreciate. Based on the jurisprudence, Cameron
J.A. set out (at para. 50) an analytical framework to be used in order to assess if a

municipality has breached its duty in this regard. This framework requires the judge:

1. To determine the character and state of the road at the time of the
accident. This, of course, is a matter of fact that entails an assessment of
the material features of the road where the accident occurred, as well as
those factors going to the maintenance standard, namely the location, class
of road, patterns of use, and so on.
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2. To assess the issue of whether persons requiring to use the road,
exercising ordinary car [sic], could ordinarily travel upon it safely. This
i1s essentially a reasonable person test, one concerned with how a
reasonable driver on that particular road would have conducted himself or
herself. It is necessary in taking this step to take account of the various
elements noted in the authorities referred to earlier, namely the locality of
the road, the character and class of the road, the standard to which the
municipality could reasonably have been expected to maintain the road,
and so forth. These criteria fall to be balanced in the context of the
question: how would a reasonable driver have driven upon this particular
road? Since this entails the application of a legal standard to a given set of
facts, it constitutes a question of mixed fact and law.

3. To determine either tha[t] the road was in a reasonable state of repair or
that it was not, depending upon the assessment made while using the
second step. Ifitis determined that the road was not in a reasonable state
of repair, then it becomes necessary to go on to determine whether the
municipality knew or should have known of the state of disrepair before
imputing fiability.

According to Cameron J.A., the trial judge did not err in law by failing to
set out the proper legal test. She did, however, make an error in law of the type
identified by Iacobucci J. in Southam, supra. In his view, when applying the law to
the facts of the case, the trial judge failed to assess the manner in which a reasonable
driver, exercising ordinary care, would ordinarily have driven on the road, and therisk,
if any, that the unmarked curve might have posed for the ordinary driver. As noted
by Cameron J.A., the trial judge “twice alluded to the matter, but failed to come to

grips with it”.

Cameron J.A. also found that the trial judge had made a “palpable and
overriding” error of fact in determining that the respondent had breached the standard
of care. According to Cameron J.A., the trial judge’s factual error stemmed from her

reliance on the expert testimony of Mr. Werner and Mr. Anderson. Cameton J.A.
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found that the evidence of both experts was based on the fundamental premise that the
ordinary driver could be expected to travel the road at a speed of 80 km/h. In his view,

this premise was misconceived and unsupported by the evidence.

Cameron J. A. concluded that although the trial judge was free to accept the
evidence of some witnesses over others, she was not free to accept expert testimony
that was based on an erroneous factual premise. According to Cameron J.A., had that
trial judge found that a prudent driver, exercising ordinary care for his or her safety,
would not ordinarily have driven this section of Snake Hill Road at a speed greater
than 60 km/h, then she would have had to conclude that no hidden hazard existed since

the curve could be negotiated safely at this speed.

Cameron J.A. agreed with the trial judge that a common law duty of care
was not applicable in this case. His remarks in this respect are found at para. 44 of his

reasons:

Concerning the duty of care, it might be noted that unlike statutory
provisions empowering municipalities to maintain roads, but imposing no
duty upon them to do so, the duty in this instance owes its existence to a
statute, rather than the neighbourhood principle of the common law: Just
v. British Columbia, [1989] 2 S.C.R. 1228 (5.C.C.). The duty is readily
seen to extend to all who travel upon the roads.
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A, Did the Court of Appeal properly interfere with the trial judge’s finding
that the respondent was in breach of its statutory duty of care?

B. Did the trial judge err in finding the respondent knew or should have
known of the alleged danger?

C. Did the trial judge err in finding that the accident was caused in part by the
respondent’s negligence?

D. Does a common law duty of care coexist alongside the statutory duty of
care?

VI - Analysis

A. Did the Court of Appeal Properly Interfere with the Decision at Trial?

(1) The Standard of Review

Although the distinctions are not always clear, the issues that confront a
trial court fall generally into three categories: questions of law, questions of fact, and
questions of mixed law and fact. Putbriefly, questions of law are questions about what
the correct legal test is; questions of fact are questions about what actually took place
between the parties; and questions of mixed law and fact are questions about whether

the facts satisfy the legal tests (Southam, supra, at para. 35).
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Of the three categories above, the highest degree of deference is accorded
to the trial judge’s findings of fact. The Court will not overturn a factual finding
unless it ts palpably and overridingly, or clearly wrong (Southam, supra, at para. 60;
Stein v. The Ship“Kathy K", [1976] 2 S.C.R. 802, at p. 8§08; Toneguzzo-Norvell
(Guardian ad litem of) v. Burnaby Hospital, [1994] 1 S.C.R. 114, at p. 121). This
deference is principally grounded in the recognition that only the trial judge enjoys the
opportunity to observe witnesses and to hear testimony first-hand, and is therefore
better able to choose between competing versions of events (Schwartz v. Canada,
[1996] 1 S.C.R. 254, at para. 26). It is however important to recognize that the making
of a factual finding often involves more than merely determining the who, what, where
and when of the case. The trial judge is very often called upon to draw inferences from
the facts that are put before the court. For example, in this case, the trial judge inferred
from the fact of accidents having occurred on Snake Hill Road that the respondent

knew or should have known of the hidden danger.

This Court has determined that a trial judge’s inferences of fact should be
accorded a similar degree of deference as findings of fact (Geffen v. Goodman Estate,
[1991] 2 S.C.R. 353). Inreviewing the making of an inference, the appeal court will
verify whether it can reasonably be supported by the findings of fact that the trial judge
reached and whether the judge proceeded on proper legal principles. I respectfully
disagree with the majority’s view that inferences can be rejected only where the
inference-drawing process itself is deficient: see Toronto (City) Board of Education

v. 0.8.8.T.F., District 15, [1997] 1 S.C.R. 487, at para. 45:
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When a court is reviewing a tribunal's findings of fact or the inferences
made on the basis of the evidence, it can only intervene "where the
evidence, viewed reasonably, is incapable of supporting a tribunal's
findings of fact": Lester (W. W.)(1978) Ltd. v. United Association of

Journeymen and Apprentices of the Plumbing and Pipefitting Industry,
Local 740, [1990] 3 S.C.R. 644, at p. 669 per McLachlin J.

An inference can be clearly wrong where the factual basis upon which it relies is
deficient or where the legal standard to which the facts are applied is misconstrued.
My colleagues recognize themselves that a judge is often called upon to make
inferences of mixed law and fact (para. 26). While the standard of review is identical
for both findings of fact and inferences of fact, it is nonetheless important to draw an
analytical distinction between the two. Ifthe reviewing court were to review only for
errors of fact, then the decision of the trial judge would necessarily be upheld in every
case where evidence existed to support his or her factual findings. Inmy view, this
Court is entitled to conclude that inferences made by the trial judge were clearly

wrong, just as 1t is entitled to reach this conclusion in respect to findings of fact.

My colleagues take issue with the above statement that an appellate court
will verify whether the making of an inference can reasonably be supported by the trial
judge's findings of fact, a standard which they believe to be less strict than the
"palpable and overriding" standard. I do not agree that a less strict standard is implied.
In my view there is no difference between concluding that it was "unrcasonable" or
"palpably wrong" for a trial judge to draw an inference from the facts as found by him
or her and concluding that the inference was not reasonably supported by those facts.

The distinction is merely semantic.
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By contrast, an appellate court reviews atrial judge’s findings on questions
of law not merely to determine if they are reasonable, but rather to determine if they
are correct; Moge v. Moge, [1992] 3 S.C.R. 813, at p. 833; R. v. Nova Scotia
Pharmaceutical Society, [1992] 2 S.C.R. 606, at p. 647; R. P. Kerans, Standards of
Review Employed by Appellate Courts (1994), at p. 90). The role of correcting errors
of law is a primary function of the appellate court; therefore, that court can and should

review the legal determinations of the lower courts for correctness.

In the law of negligence, the question of whether the conduct of the
defendant has met the appropriate standard of care is necessarily a question of mixed
fact and law. Once the facts have been established, the determination of whether or
not the standard of care was met by the defendant will in most cases be reviewable on
a standard of correctness since the trial judge must appreciate the facts within the
context of the appropriate standard of care. In many cases, viewing the facts through
the legal lens of the standard of care gives rise to a policy-making or law-setting
function that is the purview of both the trial and appellate courts. As stated by Kerans,
supra, at p. 103, “[t]he evaluation of facts as meeting or not meeting a legal test is a
process that involves law-making. Moreover, it 1s probably correct to say that every
new attempt to apply a legal rule to a set of facts involves some measure of

interpretation of that rule, and thus more law-making”(emphasis in original).

In a negligence case, the trial judge is called on to decide whether the

conduct of the defendant was reasonable under all the circumstances. While this
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determination involves questions of fact, it also requires the trial judge to assess what
1s reasonable. As stated above, in many cases, this will involve a policy-making or
“law-setting” role which an appellate court is better situated to undertake (Kerans,
supra, at pp. 5-10). For example, in this case, the degree of knowledge that the trial
judge should have imputed to the reasonably prudent municipal councillor raised the
policy consideration of the type of accident-reporting system that a small rural
municipality with limited resources should be expected to maintain. This law-setting
role was recognized by the United States Supreme Court in Bose Corp. v. Consumers
Union of U.S. Inc., 466 U.S. 485 (1984), at note 17, within the context of an action for

defamation:

A finding of fact in some cascs is inseparable from the principles
through which it was deduced. At some point, the reasoning by which a
fact is "found" crosses the line between application of those ordinary
principles of logic and common experience which are ordinarily entrusted
to the finder of fact into the realm of a legal rule upon which the reviewing
court must exercise its own independent judgment. Where the line is
drawn varies according to the nature of the substantive law at issue.
Regarding certain largely factual questions in some areas of the law, the
stakes - in terms of impact on future cases and future conduct - are too
great to entrust them finally to the judgment of the trier of fact.

My colleagues assert that the question of whether or not the standard of
care was met by the defendant in a negligence case is subject to a standard of palpable
and overriding error unless it is clear that the trial judge made some extricable error in
principle with respect to the characterization of the standard or its application, in which
case the error may amount to an error of law (para. 36). I disagree. In many cases, it
will not be possible to “extricate” a purely legal question from the standard of care

analysis applicable to negligence, which is a question of mixed fact and law. In

138

138



109

-19-
addition, while some questions of mixed fact and law may not have “any great
precedential value” (Southam, supra, at para. 37), such questions often necessitate a

normative analysis that should be reviewable by an appellate court.

Consider again the issue of whether the municipality knew or should have
known of the alleged danger. As a matter of law, the trial judge must approach the
question of whether knowledge should be imputed to the municipality having regard
to the duties of the ordinary, reasonable and prudent municipal councillor. If the trial
judge applies a different legal standard, such as the reasonable person standard, it is
an error of law. Yet even if the trial judge correctly identifies the applicable legal
standard, he or she may still err in the process of assessing the facts through the lens
of that legal standard. For example, there may exist evidence that an accident had
previously occurred on the portion of the road on which the relevant accident occurred.
In the course of considering whether or not that fact satisfies the legal test for
knowledge the trial judge must make a number of normative assumptions. The trial
judge must consider whether the fact that one accident had previously occurred in the
same location would alert the ordinary, reasonable and prudent municipal councillor
to the existence of a hazard. The trial judge must also consider whether the ordinary,
reasonable and prudent councillor would have been alerted to the previous accident by
an accident-reporting system. In my view, the question of whether the fact of a
previous accident having occurred fulfills the applicable knowledge requirement is a
question of mixed fact and law and it is artificial to characterize it as anything else.
As is apparent from the example given, the question may also raise normative issues

which should be reviewable by an appellate court on the correctness standard.
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I agree with my colleagues that it is not possible to state as a general
proposition that all matters of mixed fact and law are reviewable according to the
standard of correctness: citing Southam, supra, at para. 37 (para. 28). I disagree,
however, that the dicta in Southam establishes that a trial judge’s conclusions on
questions of mixed fact and law in a negligence action should be accorded deference
in every case. This Court in St-Jean v. Mercier, 2002 SCC 15, a medical negligence
case, distinguished Southam on the issue of the standard applicable to questions of
mixed fact and law where the tribunal has no particular expertise. Gonthier J., writing

for a unanimous Court, stated at paras. 48-49:

A question "about whether the facts satisfy the legal tests" is one of
mixed law and fact. Stated differently, "whether the defendant satisfied
the appropriate standard of care is a question of mixed law and fact"
(Southam, at para. 35).

Generally, such a question, once the facts have been established
without overriding and palpable error, is to be reviewed on a standard of
correctness since the standard of care is normative and is a question of law
within the normal purview of both the trial and appellate courts. Such is
the standard for medical negligence. There is no issue of expertise of a
specialized tribunal in a particular field which may go to the determination
of facts and be pertinent to defining an appropriate standard and thereby
call for some measure of deference by a court of general appeal (Southam,
supra, at para. 45; and Nova Scotia Pharmaceutical Society, supra, at
p. 647).

I also disagree with my colleagues that Jaegli Enterprises Ltd. v. Taylor,
[1981] 2 8.C.R. 2, is authority for the proposition that when the question of mixed fact
and law at issue is a finding of negligence, that finding should be deferred to by
appellate courts. In that case the trial judge found that the conduct of the defendant ski
instructor met the standard of care expected of him. Moreover, the trial judge found

that the accident would have occurred regardless of what the ski instructor had done

140

140



112

221 -
(Taylor v. The Queen in Right of British Columbia (1978),95 D.L.R. (3d) 82). Seaton
I.A. of the British Columbia Court of Appeal disagreed with the trial judge that the ski
instructor had met the applicable standard of care (Taylor (Guardian ad litem of) v.
British Columbia (1980), 112 D.L.R. (3d) 297). Seaton J.A. recognized nevertheless
that the “final question” was whether “the instructor’s failure to remain was a cause of
the accident”. On the issue of causation, a question of fact, Sexton J.A. clearly
substituted his opinion for that of the trial judge’s without regard to the appropriate
standard of review. His concluding remarks on the issue of causation at p. 308

highlight his lack of deference to the trial judge’s conclusion on causation:

On balance, I think that the evidence supports the plaintiff’s claim against
the instructor, that his conduct in leaving the plaintiff below the crest was
one of the causes of the accident.

This Court, which restored the finding of the trial judge, did not clearly
state whether it did so on the basis that the appellate court was wrong to interfere with
the trial judge’s finding of negligence or whether it did so because the appellate court
wrongly interfered with the trial judge’s conclusions on causation. The reasons
suggest the latter. The only portion of the trial judgment that this Court referred to was

the finding on causation. Dickson J. (as he then was) remarks at p. 4:

At the end of a nine-day trial Mr. Justice Meredith, the presiding judge,
delivered a judgment in which he very carefully considered all of the
evidence and concluded that the accident had been caused solely by Larry
LaCasse and that the plaintiffs should recover damages, in an amount to
be assessed, against LaCasse. The claims against Paul Ankenman, Jaegli
Enterprises Limited and the other defendants were dismissed with costs.
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The Court went on to cite a number of cases, some of which did not
involve negligence (see Schreiber Brothers Ltd. v. Currie Products Litd., [1980] 2
S.C.R. 78), for the general proposition that “it [is] wrong for an appellate court to set
aside a trial judgment where [there is not palpable and overriding error, and] the only
point at issue [was] the interpretation of the evidence as a whole” (p. 84). Given that
the Court focussed on the issue of causation, a question of fact alone, I do not think
that Jaegli establishes that a finding of negligence by the trial judge should be deferred
to by appellate courts. In my view, the Court in Jaegli mercly affirmed the
longstanding principle that an appellate court should not interfere with a trial judge’s

finding of fact absent a palpable and overriding error.

(2) Error of Law in the Reasons of the Court of Queen's Bench

The standard of care set out in s. 192 of The Rural Municipality Act,
1989, as interpreted within the jurisprudence, required the trial judge to examine
whether the portion of Snake Hill Road on which the accident occurred posed a hazard
to the reasonable driver exercising ordinary care. Having identified the correct legal
test, the trial judge nonetheless failed to ask herself whether a reasonable driver
exercising ordinary care would have been able to safely drive the portion of the road
on which the accident occurred. To neglect entirely one branch of a legal test when
applying the facts to the test is to misconstrue the law (Southam, supra, at para. 39).
The Saskatchewan Court of Appeal was therefore right to characterize this failure as

an error of law and to consider the factual findings made by the trial judge in light of

the appropriate legal test.
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The long line of jurisprudence interpreting s. 192 of The Rural
Municipality Act and its predecessor provisions clearly ¢stablishes that the duty of the
municipality is to keep the road “in such a reasonable state of repair that those
requiring to use it may, exercising ordinary care, travel upon it with safety” (Partridge,
supra, at p. 558; Levey v. Rural Municipality of Rodgers, No. 133,{192113 W.W.R.
764 (Sask. C.A.), at p. 766; Diebel Estate v. Pinto Creek No. 75 (Rural Municipality)
(1996), 149 Sask. R. 68 (Q.B.), at pp. 71-72). Legislation in several other provinces
establishes a similar duty of care and courts in these provinces have interpreted it in
a similar fashion (R. v. Jennings, [1966] S.C.R. 532, at p. 537; County of Parkland No.
31v. Stetar,[1975] 2 S.C.R. 884, at p. 892; Fafard v. Quebec (City) (1917),39 D.L.R.
717, at p. 718). This Court, in Jennings, supra, interpreting a similar provision under
the Ontario Highway Improvement Act, R.S.0. 1960, c. 171, remarked at p. 537 that:
“[i]t has been repeatedly held in Ontario that where a duty to keep a highway in repair
is imposed by statute the body upon which it is imposed must keep the highway in

such a condition that travellers using it with ordinary care may do so with safety.”

There is good reason for limiting the municipality’s duty to repair to a
standard which permits drivers exercising ordinary care to proceed with safety. As
stated by this Court in Fafard, supra, at p. 718: “[a] municipal corporation is not an
insurer of travellers using its streets; its duty is to use reasonable care to keep its streets
in a reasonably safe condition for ordinary travel by persons exercising ordinary care
for their own safety.” Correspondingly, appellate courts have long held that it 1s an

error for the trial judge to find a municipality in breach of its duty merely because a
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danger exists, regardless of whether or not that danger poses a risk to the ordinary user
of the road. The type of error to be guarded against was described by Wetmore C.J.
in Williams v. Town of North Battleford (1911), 4 Sask. L. R. 75 (Court en banc), at
p. 81:

The question in an action of this sort, whether or not the road is kept in
such repair that those requiring to use it may, using ordinary care, pass to
and fro upon it in safety, is, it seems to me, largely one of fact . . . I would
hesitate about setting aside a finding of fact of the trial Judge if he had
found the facts necessary for the determination of the case, but he did not
so find. He found that the crossing was a “dangerous spot without a light,
and that if the utmost care were used no accident might occur, but it was
not in such proper or safe state as to render such accident unlikely to
occur.” He did not consider the question from the standpoint of whether or
not those requiring to use the road might, using ordinary care, pass to and

fro upon it in safety. The mere fact of the crossing being dangerous is not
sufficient . . . [Emphasis added.]

From the jurisprudence cited above, it is clear that the mere existence of
a hazard or danger does not in and of itself give rise to a duty on the part of the
municipality to erect a sign. Even if a trial judge concludes on the facts that the
conditions of the road do, in fact, present a hazard, he or she must still go on to assess
whether that hazard would present a risk to the reasonable driver exercising ordinary
care. The ordinary driveris bﬂen faced with inherently dangerous driving conditions.
Motorists drive in icy or wet conditions. They drive at night on country roads that are
not well lit. They are faced with obstacles such as snow ridges and potholes. These
obstacles are often not in plain view, but are obscured or “hidden”. Common sense
dictates that motorists will, however, exercise a degree of caution when faced with
dangerous driving conditions. A municipality is expected to provide extra cautionary
measures only where the conditions of the road and the surrounding circumstances do

not signal to the driver the possibility that a hazard is present. For example, the

144

144



118

119

-25.
ordinary driver expects a dirt road to become slippery when wet. By contrast, paved
bridge decks on highways are often slick, though they appear completely dry.

Consequently, signs will be posted to alert drivers to this unapparent possibility.

The appellant in this case argued, at paras. 26-27 of his factum, that the
trial judge did, in fact, assess whether a reasonable driver using ordinary care would
find the portion of Snake Hill Road on which the accident occurred to pose arisk. He

points in particular to the trial judge’s comments at paras. 85-86 that:

There is a portion of Snake Hill Road that is a hazard to the public.
In this regard I accept the evidence of Mr. Anderson and Mr. Wemer.

Further, it is a hazard that is not readily apparent to users of the road. It
is a hidden hazard . . .

... where the existence of . . . bush obstructs the ability of a motorist to be
forewarned of a hazard such as that on Snake Hill Road, it is reasonable to
expect the R.M. to erect and maintain a warning or regulatory sign so that
a motorist. using ordinary care, may be forewarned. adjust speed and take
corrective action in advance of entering a dangerous situation. [Emphasis
added.]

The appellant’s argument suggests that the trial judge discharged her duty
to apply the facts to the law merely by restating the facts of the case in the language
of the legal test., This was not, however, sufficient. Although it is clear from the
citation above that the trial judge made a factual finding that the portion of Snake Hill
Road on which the accident occurred presented drivers with a hidden hazard, there is
nothing in this portion of her reasons to suggest that she considered whether or not that
portion of the road would pose a risk to the reasonable driver exercising ordinary care.
The finding that a hazard, or even that a hidden hazard, exists does not automatically

giverise to the conclusion that the reasonable driver exercising ordinary care could not
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travel through it safely. A proper application of the test demands that the trial judge
ask the question: “How would a reasonable driver have driven on this road?” Whether
or not a hazard is “hidden” or a curve is “inherently” dangerous does not dispose of the
question. My colleagues state that it was open to the trial judge to draw an inference
of knowledge of the hazard simply because the sharp curve was a permanent feature
of the road (para. 61). Here again, there is nothing in the reasons of the trial judge to
suggest that she drew such an inference or to explain how such an inference accorded

with the legal requirements concerning the duty of care.

Nor did the trial judge consider the question in any other part of her
reasons. Her failure to do so becomes all the more apparent when her analysis (or lack
thereof) is compared to that in cases in which the courts applied the appropriate
method. The Court of Appeal referred to two such cases by way of example. In
Nelson v. Waverley No. 44 (Rural Municipality) (1988), 65 Sask. R. 260 (Q.B.), the
plaintiff argued that the defendant municipality should have posted signs warning of
a ridge in the middie of the road that resulted from the grading of the road by the
municipality. The trial judge concluded that if the driver had exercised ordinary care,
he could have travelled along the roadway with safety. Instead, he drove too fast and
failed to keep an adequate look-out considering the maintenance that was being
performed on the road. In Diebel Estate, supra, the issue was whether the municipality
had a duty under s. 19i to post a sign warning motorists that a rural road ended
abruptly in a T-intersection. The question of how a reasonable driver exercising
ordinary care would have driven on that road was asked and answered by the trial

judge in the following passage at p. 74:
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His [the expert’s] conclusions as to stopping are, however, mathematically
arrived at and never having been on the road, from what was described in
the course of the trial, I would think the intersection could be a danger at
night to a complete stranger to the area, depending on one’s reaction time
and the possibility of being confused by what one saw rather than
recognizing the T intersection to be just that. On the other hand T would

think a complete stranger in the area would be absolutely reckless to drive
down a dirt road of the nature of this particular road at night at 80
kilometres per hour, [Emphasis added.]

The conclusion that Wright I. erred in failing to apply a required aspect of
the legal test does not automatically lead to a rejection of her factual findings. This
Court’s jurisdiction to review questions of law entitles it, where an error of law has
been found, to take the factual findings of the trial judge as they are, and to assess

these findings anew in the context of the appropriate legal test.

In my view, neither Wright J.’s factual findings nor any other evidence in
the record that she might have considered had she asked the appropriate question,
support the conclusion that the respondent was in breach of its duty. The portion of
Snake Hill Road on which the accident occurred did not pose a risk to a reasonable
driver exercising ordinary care because the conditions of Snake Hill Road in general
and the conditions with which motorists were confronted at the exact location of the
accident signalled to the reasonable motorist that caution was needed. Motorists who
appropriately acknowledged the presence of the several factors which called for
caution would have been able to navigate safely the so-called “hidden hazard” without

the benefit of a road sign.
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The question of how a reasonable driver exercising ordinary care would
have driven on Snake Hill Road necessitates a consideration of the nature and locality
of the road. A reasonable motorist will not approach a narrow gravel road in the
country in the same way that he or she will approach a paved highway. It is reasonable
to expect a motorist to drive more slowly and to pay greater attention to the potential
presence of hazards when driving on a road that is of a lower standard, particularly

when he or she is unfamiliar with it.

While the trial judge in this case made some comments regarding the
nature of the road, Iagree with the Court of Appeal’s findings that “{sThe might have
addressed the matter more fully, taking into account more broadly the terrain through
which the road passed, the class and designation of the road in the scheme of
classification, and so on . . . ” (para. 55). Instead, the extent of her analysis of the road

was limited to the following comments, found at para. 84 of her reasons:

Snake Hill Road is a low traffic road. It is however maintained by the
R.M. so that it is passable year round. There are permanent residences on
the road. It is used by farmers for access to their fields and cattle. Young
people frequent Snake Hill Road for parties and as such the road is used
by those who may not have the same degree of familiarity with it as do
residents.

In my view, the question of how the reasonable driver would have
negotiated Snake Hill Road necessitated a somewhat more in-depth analysis of the
character of the road. The trial judge’s analysis focussed almost entirely on the use of

the road, without considering the sort of conditions it presented to drivers. It is
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perhaps not surprising that the trial judge did not engage in this fuller analysis, given
that she did not turn her mind to the question of how a reasonable driver would have
approached the road. Had she considered this question, she likely would have engaged
in the type of assessment that was made by the Court of Appeal at para. 13 of its

judgment:

The road, about 20 feet in width, was classed as “a bladed trail,”
sometimes referred to as “a land access road,” a classification just above
that of “prairie trail”, As such, it was not built up, nor gravelled, except
lightly at one end of it, but simply bladed across the terrain following the
path of least resistance. Nor was it in any way signed.

Given the fact that Snake Hill Road is a low standard road, in a category only one or
two levels above a prairie trail, one can assume that a reasonable driver exercising

ordinary care would approach the road with a certain degree of caution.

Having considered the character of the road in general, and having
concluded that by its very nature it warranted a certain degree of caution, it is
nonetheless necessary to consider the material features of the road at the point at which
the accident occurred. Even on roads which are of a lower standard, a reasonable
driver exercising due caution may be caught unaware by a particularly dangerous
segment of the road. That was, in fact, the central argument that the appellant put
forward in this case. According to the appellant’s “dual nature” theory, at para. 8 of
his factum, the fact that the curvy portion of Snake Hill Road where the accident

occurred was flanked by straight segments of road created a risk that a motorist would

149

149



127

128

-30-
be lulled into thinking that the curves could be taken at speeds greater than that at

which they could actually be taken.

While it is not clear from her reasons that the trial judge accepted the
appellant’s “dual nature” theory, it appears that her conclusion that the municipality
did not meet the standard of care required by it was based largely on her observation
of the material features of the road at the location of the Nikolaisen rollover. Relying
on the evidence of two experts, Mr. Anderson and Mr. Werner, she found the portion
of the road on which the accident occurred to be a “hazard to the public”. In her view,
the limited sight distance created by the presence of uncleared bush preciuded a
motorist from being forewamed of the impending sharp right turn immediately
followed by a left turn. Based on expert testimony, she concluded that the curve could
not be negotiated at speeds greater than 60 km/h under favourable conditions, or

50 km/h under wet conditions.

Again, I would not reject the trial judge’s factual finding that the curve
presented motorists with an inherent hazard. The evidence does not, however, support
a finding that a reasonable driver exercising ordinary care would have been unable to
negotiate the curve with safety. As I explained earlier, the municipality’s duty to
repair is implicated only when an objectively hazardous condition exists, and where
it is determined that a reasonable driver arriving at the hazard would be unable to

provide for his or her own security due to the features of the hazard.
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I agree with the trial judge that part of the danger posed by the presence of
bushes on the side of the road was that a driver would not be able to predict the radius
of the sharp right-turning curve obscured by them. In my view, however, the actual
danger inherent in this portion of the road was that the bushes, together with the sharp
radius of the curve, prevented an eastbound motorist from being able to see if a vehicle
was approaching from the opposite direction. Given this latter situation, it is highly
unlikely that any reasonable driver exercising ordinary care would approach the curve
at speeds in excess of 50 km/h, a speed which was found by the trial judge to be a safe
speed at which to negotiate the curve. Since a reasonable driver would not approach
this curve at speeds in excess of which it conld safely be taken, I conclude that the

curve did not pose a risk to the reasonable driver.

One need only refer to the series of photographs of the portion of Snake
Hiil Road on which the accident occurred to appreciate the extent to which visual clues
existed which would alert a driver to approach the curve with caution [Respondent’s
Record, Vol. I, at pp. 373-76]. The photographs, which indicate what the driver
would have seen on entering the curve, show the presence of bush extending well into
the road. From the photographs, it is clear that a motorist approaching the curve would
not fail to appreciate the risk presented by the curve, which is simply that it is
impossible to see around it and to gauge what may be coming in the opposite direction.
In addition, the danger posed by the inability to see what is approaching in the opposite
direction is somewhat heightened by the fact that this road is used by farm operators.
At trial, the risk was described in the following terms by Mr. Sparks, an engineer

giving expert testimony:
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... if you can’t, if you can’t see far enough down the road to, you know,
if there’s somebody that’s coming around the corner with a tractor and a
cultivator and you can’t see around the corer, then, you know, drivers
would have a fairly strong signal, in my view, that due care and caution
would be required.

The expert testimony relied on bsr the trial judge does not support a finding
that the portion of Snake Hill Road on which the accident occurred would pose a risk
to areasonable driver exercising ordinary care. When asked at trial whether motorists,
exercising reasonable care, would enter the curve at a slow speed because they could
not see what was coming around the corner, Mr. Werner agreed that he, himself, drove
the corner “at a slower speed” and that it would be prudent for a driver to slow down
given the limited sight distance. Similarly, Mr. Anderson admitted to having taken
the curve at 40-45 km/h the first time he drove it because he “didn’t want to get into
trouble with it”. When asked if the reason he approached the curve at that speed was
because he could not see around it, he replied in the affirmative: “[t]hat’s why I

approached it the way I did.”

Perhaps most tellingly, Mr. Nikolaisen himself testified that he could not
see if a vehicle was coming in the opposite direction as he approached the curve. The
following exchange which occurred during counsel’s cross-examination of Mr.

Nikolaisen at trial is instructive:

Q. ...Youtold my learned friend, Mr. Logue, that your view of the road
was quite limited, that is correct? The view ahead on the road is quite
limited, is that right?
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A. Asinregards to travelling through the curves, yes, that’s right, yeah.

Q. Yes. And you did not know what was coming as you approached the
curve, that is correct?

A. That’s correct, ves.

Q. There might be a vehicle around that curve coming towards you or
someone riding a horse on the road, that is correct?

A. Or atractor or a cultivator or something, that’s right.

Q. Or a tractor or a cultivator. You know as a person raised in rural
Saskatchewan that all of those things are possibilities, that is right?

A. That’s right, yeah, that is correct.

Nor do I accept the appellant’s submission that the “dual nature™ of the
road had the effect of lulling drivers into taking the curve at an inappropriate speed.
This theory rests on the assumption that the motorists would drive the straight portions
of the road at speeds of up to 80 km/h, leaving them unprepared to negotiate suddenly
appearing curves. Yet, while the default speed limit on the road was 80 km/h, there
was no evidence to suggest that a reasonable driver would have driven any portion of
the road at that speed. While Mr. Werner testified that a driver “would be permitted”
to drive at a maximum of 80 km/h, since this was the default (not the posted) speed
limit, he later acknowledged that bladed trails in the province are not designed to meet
80 km/h design criteria. [ agree with the Court of Appeal that the evidence is that
“Snake Hill Road was self-evidently a dirt road or bladed trail” and that it “was

obviously not designed to accommodate travel at a general speed of 80 kilometres per

hour”. As] earlier remarked, the locality of the road and its character and class must
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be considered when determining whether the reasonable driver would be able to

navigate it safely.

Furthermore, the evidence at trial did not suggest that drivers were
somehow fooled by the so-called “dual nature” of the road. The following exchange
between counsel for the respondent and Mr. Wemner at trial is illustrative of how

motorists would view the road;

Q. Now, Mr. Werner, would you not agrec that the change in the
character of this road as you proceeded from east to west was quite
obvious?

A. Ttwas straight, and then you came to a hill, and you really didn’t know
what might lie beyond the hill.

Q. That’s right. But I mean, the fact that the road went from being
straight and level to suddenly there was a hill and you couldn’t see —
you could see from the point of the top of the hill that the road didn’t
continue in a straight line, couldn’t you?

A. Yes, you could, from the top of the hill, it’s a very abrupt hill, yes.

Q. And as you proceeded down though the hill it became quite obvious,
did it not, that the character of the road changed?

A. Yes, it changed, vyes.
Q. Now you were faced with something other than a straight road?

A. M’hm. Yes,

Q. Now you were on — and at some point along there the surface of the
road changed, did it not?
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My colleagues assert that the trial judge properly considered all aspects of
the applicable legal test, including whether the curve would pose a risk to the
reasonable driver exercising ordinary care. They say that the trial judge did discuss,
both explicitly and implicitly, the conduct of an ordinary or reasonable motorist
approaching the curve. Secondly, they note that she referred to the evidence of the
experts, Mr. Anderson and Mr. Werner, both of whom discussed the conduct of an
ordinary motorist in this situation. Thirdly, the fact that the trial judge apportioned
negligence to Nikolaisen indicates, in their view, that she assessed his conduct against
the standard of the ordinary driver, and thus considered the conduct of the latter (para.

40).

I respectfully disagree that it is explicit in the trial judge’s reasons that she
considered whether the portion of the road on which the accident occurred posed a risk
to the ordinary driver exercising reasonable care. AsIexplained above, the fact that the
trial judge restated the legal test in the form of a conclusion in no way suggests that she
turned her mind to the issue of whether the ordinary driver would have found the curve

to be hazardous.

Nor do I agree that a discussion of the conduct of an ordinary motorist in
the situation was somehow “implicit” in the trial judge’s reasons. In my view, it is
highly problematic to presume that a trial judge made factual findings on a particular
issue in the absence of any indication in the reasons as to what those findings were.
While a trial judge is presumed to know the law, he or she cannot be presumed to have

reached a factual conclusion without some indication in the reasons that he or she did
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in fact come to that conclusion. If the reviewing court is willing to presume that a trial
judge made certain findings based on evidence in the record absent any indication in the
reasons that the trial judge actually made those findings, then the reviewing court is

precluded from finding that the trial judge misapprehended or neglected evidence.

139 In my view, my colleagues have throughout their reasons improperly
presumed that the trial judge reached certain factual findings based on the evidence
despite the fact that those findings were not expressed in her reasons. On the issue of
whether the curve presented a risk to the ordinary driver, my colleagues note that “in
relying on the evidence of Mr. Anderson and Mr. Werner, the trial judge chose not to
base her decision on the conflicting evidence of other witnesses” (para. 46). The
problem with this statement is that although the trial judge relied on the evidence of

Wnderson and Mr. Werner to conclnde that the nortion of Snake Hill Rnad on

R —
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inference that the municipality should have been put on notice and investigated Snake
Hill Road, in which case it would have become aware of the hazard in question”. 1
think that it is improper to conclude that the trial judge made a finding that the
municipality’s system of road inspection was inadequate in the absence of any
indication in her reasons that she reached this conclusion. My colleagues further
suggest that the trial judge did not impute knowledge to the municipality on the basis
of the occurrence of prior accidents on Snake Hill Road (para. 65) They even state that
it was not necessary for the trial judge to rely on the accidents in order to satisfy s.
192(3) (para. 67). This, in my view, is a reinterpretation of the trial judge’s findings
that stands in direct contradiction to the reasons that were provided by her. The trial
judge discusses other factors pertaining to knowledge only to heighten the significance
that she attributes to the fact that accidents had previously occurred on other portions

of the road (at para. 90):

Ifthe R.M did not have actual knowledge ofthe danger inherent in this
portion of Snake Hill Road, it should have known. While four accidents

in 12 years may not in itself be significant, it takes on more significance
given the close proximity of three of these accidents, the relatively low
volume of traffic, the fact that there are permanent residences on the road

and the fact that the road is frequented by young and perhaps less
experienced drivers.

My colleagues refer to the decision of Van de Perre v. Edwards, 2001 SCC
60, in which I stated that “an omission [in the trial judge’s reasons] is only a material
error if it gives rise to the reasoned belief that the trial judge must have forgotten,
ignored or misconceived the evidence in a way that affected his conclusion” (para. 15).
This case is however distinguishable from Van de Perre, supra. In Van de Perre, the

appellate court improperly substituted its own findings of fact for the trial judge’s clear
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factual conclusions on the basis that the trial judge had not considered all of the
evidence. By contrast, in this case my colleagues assert that this Court should not
interfere with the “findings of the trial judge” even where no findings were made and
where such findings must be presumed from the evidence. The trial judge’s failure in
this case to reach any conclusion on whether the ordinary driver would have found the
portion of the road on which the accident occurred hazardous, in my view, gives rise
to the reasoned belief that she ignored the evidence on the issue in a way that affected

her conclusion.

Finally, I do not agree that the trial judge’s conclusion that Mr. Nikolaisen
was negligent equates to an assessment of whether a motorist exercising ordinary care
would have found the curve on which the accident occurred to be hazardous. Itis clear
from the trial judge’s reasons that she made a factual finding that the curve could be
driven safely at 60 km/h in dry conditions and 50 km/h in wet conditions and that Mr.
Nikolaisen approached the curve at an excessive speed. As earlier stated, what she
failed to consider was whether the ordinary driver exercising reasonable care would
have approached the curve at a speed at which it could be safely negotiated, or, stated

differently, whether the curve posed a real danger to the ordinary driver.

B. Didthe Trial Judge Err in Finding that the Respondent Municipality Knew
or Should Have Known of the Danger Posed by the Municipal Road?
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Pursuant to s. 192(3) of the The Rural Municipality Act, 1989, fault is not
to be imputed to the municipality in the absence of proof by the plaintiff that the

municipality “knew or should have known of the disrepair”.

The trial judge made no finding that the respondent municipality had actual
knowledge of the alleged state of disrepair, but rather imputed knowledge to the
respondent on the basis that it should have known of the danger. This is apparent in

her findings on knowledge at paras. 89-91 of her reasons:

Breach of the statutory duty of care imposed by section 192 of The
Rural Municipality Act, 1989, supra, cannot be imputed to the R.M. unless
it knew of or ought to have known of the state of disrepair on Snake Hill
Road. Between 1978 and 1990 there were four accidents on Snake Hill
Road, Three of these accidents occurred in the same vicinity as the
Nikolaisen rollover. The precise location of the fourth accident is
unknown. While at least three of these accidents occurred when motorists
where travelling in the opposite direction of the Nikolaigen vehicle, they
occurred on that portion of Snake Hill Road which is the most dangerous
—where the road begins to curve, rather than where it is generally straight
and flat. At least two of these accidents were reported to authorities.

If the R.M. did not have actual knowledge of the danger inherent in
this portion of Snake Hill Road, it should have known. While four
accidents in 12 years may not in itself be significant, it takes on more
significance given the close proximity of three of these accidents, the
relatively low volume of traffic, the fact that there are permanent
residences on the road and the fact that the road is frequented by young
and perhaps less experienced drivers. [ am not satisfied that the R.M. has

established that in these circumstances it togk reasonable steps to prevent

this state of disrepair on Snake Hill Road from continwing. [Emphasis
added.]

I find that by failing to erect and maintain a warning and regulatory
sign on this portion of Snake Hill Road the R.M. has not met the standard
of care which is reasonable in the circumstances. Accordingly, it is in
breach of its duty of care to motorists generally, and to Mr. Housen in
particular.
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Whether the municipality should have known of the disrepair (here, the risk
posed in the absence of a sign) involves both questions of law and questions of fact.
As a matter of law, the trial judge must approach the question of whether knowledge
should be imputed to the municipality with regard to the duties of the ordinary,
reasonable and prudent municipal councillor (Ryan v. Victoria (City), [1999] 1 S.C.R.
201, at para. 28). The question is then answered through the trial judge’s assessment

of the facts of the case.

I find that the trial judge made both errors of law and palpable and
overriding errors of fact in determining that the respondent municipality should have
known of the alleged state of disrepair. She erred in law by approaching the question
of knowledge from the perspective of an expert rather than from the perspective of a
prudent municipal councillor. She also erred in law by failing to appreciate that the
onus of proving that the municipality knew or should have known of the alleged
disrepair remained on the plaintiff throughout. The trial judge clearly erred in fact by
drawing the unreasonable inference that the respondent municipality should have
known that the portion of the road on which the accident occurred was dangerous from

evidence that accidents had occurred on other parts of Snake Hill Road.

The trial judge’s failure to determine whether knowledge should be
imputed to the municipality from the perspective of what a prudent municipal
councillor should have known is implicit in her reasons. The respondent could not be

heid, for the purposes of establishing knowledge under the statutory test, to the
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standard of an expert analysing the curve after the accident. Yet this is precisely what
the trial judge did. Sherelied on the expert evidence of Mr. Anderson and Mr. Wemer
to reach the conclusion that the curve presented a hidden hazard. She also implicitly
accepted that the risk posed by the curve was not one that would be readily apparent
to a lay person. This is evident in the portion of her judgment where she accepts as a
valid excuse for not filing a timely claim against the respondent the appellant counsel’s
explanation that he did not believe the respondent to be at fault until expert opinions
were obtained. The trial judge stated in this regard: “[1]t was only later when expert
opinions were oblained that serious consideration was given to the prospect that the
nature of Snake Hill Road might be a factor contributing to the accident” (para. 64).
Her failure to consider the risk to the prudent driver is also apparent when one
considers that she ignored the evidence concerning the way in which the two experts

themselves had approached the dangerous curve (see para. 54 above).

Had the trial judge considered the question of whether the municipality
should have known of the alleged disrepair from the perspective of the prudent
municipal councillor, she would necessarily have reached a different conclusion.
There was no evidence that the road conditions which existed posed a risk that the
respondent should have been aware of. The respondent had no particular reason to
inspect that segment of the road for the presence of hazards. It had not received any
complaints from motorists respecting the absence of signs on the road, the lack of
superelevation on the curves, or the presence of trees and vegetation which grew up

along the sides of the road.
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In addition, the question of the respondent’s knowledge is linked
inextricably to the standard of care. A municipality can only be expected to have
knowledge of those hazards which pose a risk to the reasonable driver exercising
ordinary care, since these are the only hazards for which there is a duty to repair. The
trial judge should not have expected the respondent in this case to have knowledge of
the road conditions that existed at the site of the Nikolaisen rollover since that road
condition simply did not pose a risk to the reasonable driver. In addition to the
evidence that was discussed above in the context of the standard of care, this
conclusion is supported by the testimony of the several lay witnesses that testified at
trial. Craig Thiel, aresident on the road, testified that he was not aware that Snake Hill
Road had a reputation of being a dangerous road, and that he himself had never
experienced difficulty with the portion of the road on which the accident occurred.

His wife, Toby, also testified that she had experienced no problems with the road.

The trial judge also clearly erred in fact by imputing knowledge to the
municipality on the basis of the four accidents that had previously occurred on Snake
Hill Road. While her factual findings regarding the accidents themselves have a sound
basis in the evidence, these findings simply do not support her conclusion that a
prudent municipal councillor ought to have known that a risk existed for the normal
prudent driver. As such, the trial judge erred in drawing an unreasonable inference
from the evidence that was before her. As stated above, the standard of review for
inferences of fact is, above all, one of reasonableness. This is reflected in the
following passage from Joseph Brant Memorial Hospital v. Koziol, [1978] 1 5.C.R.

491, at pp. 503-4:
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... “it is a well-known principle that appellate tribunals should not disturb
findings of fact made by a trial judge if there were credible evidence

before him upon which he could reasonably base his conclusion”.
[Emphasis added.]

AsIstated above, there was no evidence to suggest that the respondent had
actual knowledge that accidents had previously occurred on Snake Hill Road. To the
contrary, Mr. Danger, the administrator of the municipality, testified that the first he

heard of the accidents was at the trial.

Implicit in the trial judge’s reasons, then, was the expectation that the
municipality should have known about the accidents through an accident-reporting
system. The appellant put forward that argument explicitly before this Court, placing
significant emphasis on the fact that respondent “has no regularized approach to
gathering this information, whether from councillors or otherwise”. The argument
suggests that, had the municipality established a formal system to find out whether
accidents had occurred on a given road, it would have known that accidents had
occurred on Snake H:ll Road and would have taken the appropriate corrective action

to ensure that the road was safe for travellers.

I find the above argument to be flawed in two important respects. First, the
argument that the other accidents on Snake Hill Road were relevant in this case is
based on the assumption that there was an obligation on the respondent municipality

to have a “regularized” accident-reporting system, and that the informal system that
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was in place was somehow deficient. In my view, the appellant did not meet its onus
to show that the system relied on by the municipality to discharge its obligations under
s. 192 of the Act was deficient. The evidence shows that, prior to 1988, there was no
formal system of accident reporting in place. There was, nonetheless, an informal
system whereby the municipal councillors were responsible for finding out if there
were road hazards. Information that hazards existed came to the attention of the
councillors via complaints, and from their own familiarity with the roads within the
township under their jurisdiction. The trial judge made a palpable error in finding that
this informal system was deficient in the absence of any evidence of the practice of
other municipalities at the time that the accidents occurred and what might have been
areasonable system, particularly given the fact that the rural municipality in question
had only six councillors. There is no evidence that a rural municipality of this type
requires the sort of sophisticated information-gathering process that may be required
in a city, where accidents occur with greater frequency and where it is less likely that

word of mouth will suffice to bring hazards to the attention of the councillors.

The respondent municipality now has amore formalized system of accident
reporting. Since 1988, Saskatchewan Highways and Transportation annually provides
the municipalities with a listing of all motor vehicle accidents which occur within the
municipality and which are reported to the police. While I agree that this system may
provide the municipality with a better chance of locating hazards in some
circumstances, I do not accept that the adoption of this system is relevant on the facts
of this case. Only one accident, which occurred in 1990, was reported to the

respondent under this system. The appellant adduced no evidence to suggest that this
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accident occurred at the same location as the Nikolaisen rotlover, or that this accident
occurred as a result of the conditions of the road rather than the negligence of the

driver.

Secondly, and perhaps more importantly, it was simply illogical for the
trial judge to infer from the fact of the earlier accidents that the respondent should have
known that the site of the Nikolaisen rollover posed a risk to prudent drivers. The
three accidents, which took place in 1978, 1985, and 1987, occurred on different
curves, while the vehicles involved were proceeding in the opposite direction. The
accidents of 1978 and 1987 occurred on the first right-turning curve in the road with
the drivers travelling westbound, at the bottom of the hill. The accident in 1985 took
place on the next curve in the road with the driver also travelling westbound, again on
a different curve from the one where the Nikolaisen rollover took place. If anything,
these accidents signal that the municipality should have been concermed with the
curves that were, when travelling westbound, to the east of the site of the Nikolaisen
rollover. The evidence disclosed no accidents that had occurred at the precise location

of the accident that is the subject of this case.

Furthermore, the mere occurrence of an accident does not in and of itself
indicate a duty to post a sign, In many cases, accidents happen not because of the
conditions of the road, but rather because of the negligence of the driver. Illustrative
in this regard is Mr. Agrey’s accident on Snake Hill Road in 1978. Mr. Agrey testified
that, just prior to the accident, he had turned his attention away from the road to talk

to one of the passengers in the vehicle. Another passenger shouted to him to “look
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out”, but by the time he was alerted it was too late to properly navigate the turn. Mr.
Agrey was charged and fined for his carelessness. As was discussed in the context of
the standard of care, a municipality is not obligated to make safe the roads for all
drivers, regardless of the care and attention that they are exercising when driving. It
need only keep roads in such a state of repair as will allow a reasonable driver

exercising ordinary care to drive with safety.

In addition to the substantial errors discussed above, I would also note that,
in my view, the trial judge was inattentive to the onus of proof on this issue. When
reviewing the evidence pertaining to other accidents on Snake Hill Road, the trial
judge remarked: “Cst. Forbes does not recall any other accident on Snake Hill Road

during her time at the Shellbrook RCMP Detachment, from 1987 until 1996. Cpl.

Healey had heard of one other accident. Forbes and Healy are only two_of nine

members of the RCMP Detachment at Shellbrook™ (emphasis added). By this

comment, the trial judge seems to imply that there may have been more accidents on
Snake Hill Road that had been reported and that the respondent should have known
about this. With all due respect to the trial judge, if there had been accidents other than
the ones that were raised at trial, 1t was up to the appellant to bring evidence of these
accidents forward, either by calling the R.C.M.P. members to whom they had been
reported, or by calling those who were involved in the accidents, or by any other
available means. Furthermore, the significance that the trial judge attributed to the
other accidents that occurred on Snake Hill Road was dependent on her assumption
that the respondent should have had a formal accident-reporting system in place. The

respondent did not bear the onus of demonstrating that it was not obliged to have such
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a system; there was, rather, a positive onus on the appellant to demonstrate that such

a system was required and that the informal reporting system was inadequate.

C. Did the Trial Judge Err in Finding that the Accident was Caused in Part
by the Failure of the Respondent Municipality to Erect a Sign Near the
Curve?

The trial judge’s findings on causation are found at para. 101 of her

judgment, where she states:

1 find that this accident occurred as a result of Mr. Nikolaisen entering
the curve on Snake Hill Road at a speed slightly in excess of that which
would allow successful negotiation. The accident occurred at the most
dangerous segment of Snake Hill Road wherc a warning or regulatory sign
should have been erected and maintained to wam motorists of an
impending and hidden hazard. Mr. Nikolaisen’s degree of impairment
only served to increase the risk of him not reacting, or reacting
inappropriately to a sign. Mr. Nikolaisen was not driving recklessly such
that he would have intentionally disregarded a warning or regulatory sign.
He had moments earlier, when departing the Thiel residence, successfully
negotiated a sharp curve which he could see and which was apparent to
him. I am satisfied on a balance of probabilities that had Mr. Nikolaisen
been forewarned of the curve, he would have reacted and taken appropriate
corrective action such that he would not have lost control of his vehicle
when entering the curve.

The trial judge’s above findings in respect to causation represent
conclusions on matters of fact. Consequently, this Court will only interfere if 1t finds
that in coming to these conclusions she made a manifest error, ignored conclusive or
relevant evidence, misunderstood the evidence, or drew erroneous conclusions from

it (Toneguzzo-Norvell, supra, at p. 121).
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In coming to her conclusion on causation, the trial judge made several of
the types of errors that this Court referred to in Toneguzzo-Norvell. To the extent that
the trial judge relied on the evidence of Mr., Laughlin, the only expert to have testified
on the issue of causation, I find that she either misunderstood his evidence or drew
erroneous conclusions from it. The only other testimony in respect to causation was
anecdotal evidence pertaining to Mr. Nikolaisen’s level of impairment provided by
Craig Thiel, Toby Thiel and Pau! Housen. Although their testimonies provided some
evidence 1n respect to causation, for reasons I will discuss, it was not evidence on
which the trial judge could reasonably rely. Nor do I find that the trial judge was
entitled to rely on evidence that Mr. Nikolaisen successfully negotiated the curve from
the Thiel driveway onto Snake Hill Road. The inference that the trial judge drew from
this fact was unreasonable and ignored evidence that Mr. Nikolaisen swerved even on
this curve. In addition, the trial judge clearly erred by ignoring other relevant evidence
1n respect to causation, in particular the fact that Mr. Nikolaisen had driven on the road

three times in the 18 to 20 hours preceding the accident.

1 cannot agree with the trial judge that the testimony of Mr. Laughlin, a
forensic alcohol specialist employed by the R.C.M.P, supports the finding that Mr.
Nikolaisen would have reacted to a sign forewarning of the impending right-turning
curve on which the accident occurred. The preponderance of Mr. Laughlin’s testimony
establishes that persons at the level of impairment which Mr. Nikolaisen was found to
be at when the accident occurred would be unlikely to react to a warning sign. In
addition, Mr. Laughlin’s testimony points overwhelmingly to the conclusion that

alcohol was the causal factor which led to this accident. The trial judge erred by
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misapprehending one comment in Mr. Laughlin’s testimony and ignoring the

signiﬁcance of his testimony when taken as a whole.

Based onblood samples obtained by Constable Forbes approximately three
hours after the accident occurred, Mr. Laughlin predicted that Mr. Nikolaisen’s blood
alcohol level at the time of the accident ranged from 180 to 210 milligrams percent.
Mr. Laughlin commented at length on the effect that this level of blood alcohol could

be expected to have on a person’s ability to drive, testifying:

Well, My Lady, this alcohol level that I’ve calculated here is a very high
alcohol level. The critical mental faculties that are important in operating
a motor vehicle will be impaired by the alcohol. And any skill that
depends on these mental faculties will be affected. These include
anticipation, judgment, attention, concentration, the ability to divide
attention among two or more areas of interest. Because these are affected
to such a degree, it would be unsafe for anybody to operate a motor vehicle
with this level of alcohol in their body.

When asked about his knowledge of research pertaining to the effects of alcohol on the

risk of being involved in an automobile accident, Mr. Laughlin had this to say:

. . . At this level the moderate user of alcohol risk of causing crash is
tremendously high, probably 100 times that of a sober driver, or even
higher. And in some cases at this level, I’ve seen scientific literature
indicating that the risk of causing a fatal crash is 2 to 300 times that of a
sober driver. ... if an impaired person is an experienced drinker there —
it won’t be that high. However, there will be an increased risk compared
to a sober state. . . . But above 100 milligrams percent, regardless of
tolerance, a person will be impaired with respect to driving ability.
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Following these comments, Mr. Laughlin discussed the ability of a severely impaired

person to react to the presence of a hazard when driving:

My Lady, I would like to add that the driving task is a demanding one and
involves many multi-various tasks occurring at the same time. The hazard
for a person under the influence of alcohol is it takes longer to notice a
hazard or danger if one should occur; it takes longer to decide what
corrective action is appropriate, and it takes longer to execute that decision
and the person may tend to make incorrect decisions. So there is increased

Tisk in that process. As well, if the impairment has progressed to the point

where the motor skills are affected, the execution of that decision is
impaired. So it’s not a very graceful attempt at a corrective action. As
well, some people tend to make more risks under the influence of alcohol.
They do not apply sound reasoning and judgment. They are not able to
properly assess the impairment of their driving skills, they are not able to
properly assess the risk, not able to properly assess the changing road and
weather conditions and adjust for that. But even if they do recognize those
as hazards, they may tend to take more risks than a sober driver would.

The above comments support the conclusion that the accident occurred as

a result of Mr. Nikolaisen’s impairment and not as a result of any failure on the part
of the respondent. Indeed, when the portions of Mr. Laughlin’s testimony that the trial
judge relied on are considered in their context, they do not support her conclusion that
Mr. Nikolaisen would have been able to react to a sign had one been posted. When
asked by counsel whether it was possible for an individual with Mr. Nikolaisen’s blood

alcohol level to perceive and react to a road sign, Mr. Laughlin responded:

Yes, it’s possible that a person will see and react to it and maybe react
properly. It’s possible that they will react improperly or may miss it
altogether. 1 think what’s key here is that at this level of alcohol. it’s more
likely that the person under this level of alcohol will either miss the sign
or not react properly compared to the sober driver. That the driver with
this level of alcohol will make more mistakes than will the sober driver.
[Emphasis added.}
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In the passage above, it is clear that Mr. Laughlin is merely admitting that anything is
possible, while solidly expressing the view that drivers at this level of intoxication are
more likely to not react to a sign or other warning. This view 1s also apparent in the
following passage, in which Mr. Laughlin expands on the ability of an intoxicated

driver to react to signs and other road conditions:

What happens with respect to perception under the influence of alcohol is
adriver tends to concentrate on the central field of vision, and miss certain
indicators on the periphery, that’s called tunnel vision. As well, drivers
tend to concentrate on the lower part of that central field of view and
therefore they don’t have a very long preview distance in the course of
operating a motor vehicle and looking down the road. And so studies
indicate that under the influence of alcohol drivers tend to miss more

signs, warnings, indicators, especially those in the peripheral field of view
or farther down the road. [Emphasis added.]

In argument before this Court, the appellant emphasized that although Mr,
Laughlin was the only expert o testify with respect to causation, lay witnesses testified
that Mr. Nikolaisen was not visibly impaired prior to leaving the Thiel residence. It
is not clear from the trial judge’s reasons that she relied on testimony to this effect
given by Craig Thiel, Toby Thiel and Paul Housen. To the extent that she did rely on
such evidence to establish that the accident was caused in part by the respondent’s
negligence, I find this reliance to be unreasonable. Whereas the lay witnesses in this
case were qualified to give their opinion on whether they, as ordinary drivers, could
safcly negotiate the segment of Snake Hill Road on which the accident occurred, they
were not qualified to assess the degree of Mr. Nikolaisen’s impairment. The reason
for their lack of qualification in this regard was explained by Mr. Laughlin in the

following response to counsel’s question on whether it is possible to draw a conclusion
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from the fact that an individual does not exhibit any impairment of their motor skills

and speech:

... No, Your Honour, because, My Lady, when you’re looking at motor
skill impairment or for signs of motor skill impairment, you’re looking for
signs of intoxication, not impairment. Remember I mentioned that the first
components affected by alcohol are cognitive and mental faculties. These
are all important in driving. However, 1t 1s very difficult when you look
at an individual who has been consuming alcohol to tell that they have
impaired in attention or divided attention, or concentration, or
concentration, or judgment. So as an indicator of impairment, motor skills
are not reliable. And if you think about the Criminal Code process,
they’ve been abandoned 30 years ago as a useful indicator of impairment.
No longer do we rely on police officers subjective assessment of person’s
motor skills to determine impairment. {Emphasis added.]

It is also clear from the trial judge’s reasons that she relied to some extent
on evidence that Mr. Nikolaisen successfully negotiated the curve at the point where
the driveway to the Thiel residence intersected the road. I agree with the respondent
that this fact is simply not relevant. The ability of Mr. Nikolaisen to negotiate this
curve does not establish that his driving ability was not impaired. As noted by the
respondent, at para. 101 of its factum, he may have been driving more slowly at this
point, or he may simply have been lucky. More importantly, this evidence contributes
nothing to the issue of whether or not Mr. Nikolaisen would have reacted to a sign on
the curve where the accident occurred, had one been present. There was no sign on the
curve one faces upon leaving the driveway, just as there was no sign on the curve

where the accident took place.
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At any rate, the trial judge’s reliance on Mr, Nikolaisen’s successful
negotiation of the curve at the location of the Thiel driveway ignores relevant evidence
that he had swerved or “fish-tailed” when leaving the Thiel residence. A reasonable
inference to be drawn from this evidence is that while Mr. Nikolaisen was able to
negotiate this curve, he did not do so free from difficulty. While this evidence may not
be significant in and of itself, it should have been enough to alert the trial judge to the
problems inherent in the inference she drew from his ability to navigate this earlier

curve.

In addition to ignoring the relevant evidence of the fish-tail marks, the trial
judge failed to consider the relevance of the fact that Mr. Nikolaisen had travelled
Snake Hill Road three times in the 18 to 20 hours preceding the accident. In her
review of the evidence, she noted at para. 8 of her reasons that: “Mr. Nikolaisen was
unfamiliar with Snake Hill Road. While he had in the preceding 24 hours travelled the
road three times, only once was in the same direction that he was travelling upon

leaving the Thiel residence.”

I simply cannot see how the trial judge found accidents which occurred
when motorists were travelling in the opposite direction relevant to the issue of the
respondent’s knowledge of a risk to motorists while at the same time suggesting that
the fact that Mr. Nikolaisen had driven the road in the opposite direction twice was
irrelevant to the issue of whether or not he would have recognized that the curve posed
a risk or that he would have reacted to a warning sign. This discrepancy aside, I find

the fact that Mr. Nikolaisen had travelled Snake Hill Road in the same direction when
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he left the Thiel residence to go to the Jamboree the evening before the accident highly
relevant to the causation issue. The finding that the outcome would have been
different had Mr. Nikolaisen been forewarned of the curve ignores the fact that he
already knew that the curve was there, Iagree with the respondent that the obvious
reason Mr. Nikolaisen was unable to safely negotiate the curve on the afternoon of the
18", despite having negotiated this curve and others without difficulty in the preceding

18 to 20 hours was the combined effect of his drinking, lack of sleep and lack of food.

In conclusion on the issue of causation, I wish to clarify that the fact that
the trial judge referred to some evidence to support her findings on this issue does not
insulate those findings from review by this Court. The standard of review for findings
of fact is reasonableness, not absolute deference. Suchastandard entitles the appellate
court to assess whether or not it was clqarly wrong for the trial judge to rely on some
evidence when other evidence points overwhelmingly to the opposite conclusion. The
logic of this approach was aptly explained by Kerans, supra, in the following passage

atp. 44:

The key to the problem is whether the reviewer is to look merely for
“evidence to support” the finding. Some evidence might indeed support
the finding, but other evidence may point overwhelmingly the other way.
A court might be able to say that reliance on the “some” in the face of the
“other” was not what the reasonable trier of fact would do; indeed, it might
say that, in all the circumstances it was convinced that to rely on the one
in the face of the other was quite unreasonable. To say that “some
evidence” is enough, then, without regard to that “other evidence” is to
turn one’s back on review for reasonableness.
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D. Did the Courts Below Err in Finding that no Common Law Duty of Care

Exists Alongside the Statutory Duty Imposed Under Section 192 of the
Act?

The appellant urges this Court to find that a common law duty of care
exists alongside the statutory duty of care imposed on the respondent by s. 192 of The
Rural Municipality Act, 1989. According to the appellant, the application of the
common law duty of care would free the Court from the need to focus on how a
reasonable driver exercising ordinary care would have navigated the road in question.
The appellant submits that the Court would instead apply the “classic reasonablencss
formulation” which, in its view, would require the Court to take into account the
likelihood of a known or foreseeable harm, the gravity of that harm, and the burden or
cost of preventing that harm. The appellant argues that the respondent would be held

lable under this test.

The courts below rejected the above argument when it was put to them by
the appellant. I would not interfere with their ruling on this issue for the reason that
it is unnecessary for this Court to impose a common law duty of care where a statutory
one clearly exists. In any event, the application of the common law test would not

affect the outcome in these proceedings.

I agree with the respondent’s submissions that in this case, where the
legislature has clearly imposed a statutory duty of care on the respondents, it would be
redundant and unnecessary to find that a common law duty of care exists. The two-

part test to establish a common law duty of care set out in Kamloops (City of) v.
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Nielsen,[1984]2 S.C.R. 2, simply hasno application where the legislature has defined

a statutory duty. As was stated by this Court in Brown v. British Columbia (Minister

of Transportation and Highways), [1994] 1 S.C.R. 420, at p. 424:

... if a statutory duty to maintain existed as it does in some provinces, it
would be unnecessary to find a private law duty on the basis of the
neighbourhood principle in Anns v. Merton London Borough Council,
119781 A.C. 728. Moreover, it is only necessary to consider the
policy/operational dichotomy in connection with the search for a private
law duty of care.

All of the authorities cited by the appellant as support for the imposition of an
independent common law duty of care can be distinguished from the case at hand on
the basis that no statutory duty of care existed (Just, supra; Brown, supra, Swinamer

v. Nova Scotia (Attorney General), [1994] 1 S.C.R. 445; Ryan, supra).

In addition, I find that the outcome in this case would not be different if the
case were determined according to ordinary negligence principles. First, were the
Court to engage m a comimon law analysis, it would still look to the statutory standard
of care as laid out in The Rural Municipality Act, 1989, as interpreted by the case law
in order to assess the scope of liability owed by the respondent to the appellant. As

this Court stated in Ryan, supra, at para. 29:

Statutory standards can, however, be highly relevant to the assessment of
reasonable conduct in a particular case, and in fact may render reasonable
an act or omission which would otherwise appear to be negligent. This
allows courts to consider the legislative framework in which people and
companies must operate, while at the same time recognizing that one
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cannot avoid the underlying obligation of reasonable care simply by
discharging statutory duties.

174 Moreover, even under the common law analysis, this Court would be called
upon to question the type of hazards that the respondent, in this case, ought to have
foreseen. Whatever the approach, it is only reasonable to expect a municipality to
foresee accidents which occur as a result of the conditions of the road, and not, as in

this case, as a result of the condition of the driver.

175 The Courts have long restricted the standard of care under the statutory
duty to require municipalities to repair only those hazards which would pose a risk to
the reasonable driver exercising ordinary care. Compelling reasons exist to maintain
this interpretation. The municipalities within the province of Saskatchewan have some
175,000 kilometres of roads under their care and control, 45,000 kilometres of which
fall within the “bladed trail” category. These municipalities, for the most part, do not
boast large, permanent staffs with extensive time and budgetary resources. To expand
the repair obligation of municipalities to require them to take into account the actions
of unreasonable or careless drivers when discharging this duty would signify a drastic
and unworkable change to the current standard. Accordingly, it is a change that I

would not be prepared to make.
VII - Disposition

176 In the result, the judgment of the Saskatchewan Court of Appeal is

24

affirmed and the appeal is dismissed with costs.
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SACHS J.

INTRODUCTION

(1] There were two motions before me. The first, brought by the Trustee in Bankruptcy, was
a motion for an order dismissing the appeal of two Creditors from the disallowance by the
Trustee of their claim. The grounds for the motion were that the Creditors were in contempt of a
consent order that required one of them, and an expert they had retained, to attend to be cross-
examined on affidavits filed by the Creditors in support of their appeal. The second motion
before me was brought by the Creditors, In their motion, the Creditors sought an order requiring
the Trustee to produce a report of an investigation conducted by Price Waterhouse into the
affairs of the bankrupt company. They also sought an order varying the order they had originally
consented to, such that their expert was not required to attend for cross-examination on his
affidavit until he had had the opportunity to review, consider and reply to the Price Waterhouse

report.

[2]  The Trustee submitted that I should not consider the Creditors’ motion because of their

alleged contempt and further, they resisted production of the report on two grounds:
() The request for production was premature; and

(b) The report was subject to a claim of litigation privilege.
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THE FACTS

[3] On January 29, 1997, Beetown Honey Products Inc. (“Beetown”) filed an Assignment in
Bankruptcy and a Trustee in Bankruptcy was appointed (“the Trustee™). A claim was made by
Donald Couture and Beverly Couture (“the Creditors”) in the bankruptcy of Beetown as secured
creditors. The claim was disallowed by the Trustee on September 2, 1998,

(4] On November 9, 1998 a motion was brought by the Creditors by way of appeal from the
disallowance of their claim. The motion was supported by an affidavit from Donald Couture. An
affidavit in response was delivered on behalf of the Trustee. Thereafter, the solicitor for the
Creditors advised that he intended to deliver reply material. In April of 1999, the Trustee began
pressing for that material. For a variety of reasons, that material was not delivered until May of
2000. The material included an affidavit from David Pawlett, which contained a financial
analysis of the business of Beetown — an analysis directed at challenging the basis for the
disallowance of the Creditors’ claim. The reply material also included a supplementary affidavit
from Donald Couture.

[S]  In November of 2001, the Trustee filed a responding affidavit and their counsel contacted
the Creditors’ counsel to arrange for dates to cross-examine Mr. Couture and Mr. Pawlett on
their affidavits. In June of 2002, when no dates wete forthcoming, the Trustee served Notices of
Examination to cross-examine the deponents in question in July of 2002. Counsel for the
Creditors advised the Trustees solicitor that the deponents would not attend and certificates of
non-attendance were obtained. Subsequently, attempts were made to arrange further dates. These
attempts were suspended when the Creditors decided to retain new solicitors to represent them.
There was a gap of some months between the time that the Creditors original solicitors ceased to
be solicitors of record and the new solicitors were retained.

[6] In June of 2003, before the new solicitors were retained, the Trustee served a motion
seeking an order dismissing the Creditors’ appeal for delay. That motion was returnable on June
19, 2003. On June 6, 2003 the Creditors’ current solicitors received the file and went on record.
The file consisted of four boxes of material.

[7] A request was made by the new solicitors to withdraw the June 19, 2003 motion. The
Trustee’s solicitors were not prepared to withdraw their motion without an order that scheduled
the cross-examinations on the affidavits delivered by the Creditors in support of their appeal.
Specific dates were agreed to, and a consent order was obtained from the Registrar in
Bankruptey that Donald Couture was to attend to be cross-examined on July 17, 2003 and David
Pawlett was to be cross-examined on July 18, 2003,

[8]  According to the material before me, these dates were agreed to before the Creditors’
counsel had had an opportunity to complete his review of the file. After the order, counsel
completed his review, met with Mr. Couture and Mr. Pawlett, and learned that the Trustee had
obtained an audit report from Price Waterhouse that contained information that was relevant to
the 1ssues on the appeal.
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[9] Counsel for the Creditors immediately wrote to the Trustee’s counsel to request
production of the report, and indicated that he would not be producing Mr. Pawlett for cross-
examination until Mr. Pawlett had had the opportunity to review the report and file a
supplementary affidavit in relation to it. Counsel for the Trustee refused to produce the report
and was adamant that the terms of the court order be complied with, Counsel for the Creditors
indicated that he would produce Mr. Couture as ordered, but intended to bring a motion secking
production of the report. In the result, neither cross-examination took place. Shortly thereafter
the two motions before me were brought.

MOTION TO DISMISS

[10] In the submission of the Trustee, the conduct of the Creditors in refusing to comply with
the terms of the Registrar’s order of June 16, 2003 was “egregious, calculated and amounted to
the flagrant and intentional disregard of a valid and binding order of this Court to which they had
given their consent”. The Trustee argued that the contempt could not be remedied by setting
another date for Mr. Pawlett’s cross-examination as to do so would give the Creditors the delay
they were seeking in the first place.

[11] The Trustee did not dispute that I had the discretion to vary the consent order. However,
they argued, based on the decision of Chitel v. Rothbart [1984] O.J. No. 2238, that a consent
order can only be set aside or varied by “subsequent consent, or upon the grounds of a common
mistake, misrepresentation or fraud, or on any other ground which would invalidate a contract”.
They further argued that none of these grounds were present in this case. The decision in Chitel
v. Rothbart was a decision of Master Sandler. It was upheld both by the Divisional Court and by
the Court of Appeal. However, neither of the upper courts dealt specifically with the question of
whether a court’s discretion to intervene with respect to a consent court order was limited in the
way articulated in paragraph 25 of Master Sandler’s decision.

[12] In the case before me, there is uncontradicted evidence that the circumstances changed
subsequent to the consent. As soon as these circumstances came to the attention of counsel who
entered into the consent, he advised counsel for the other side, and indicated that he would be
taking steps to get the matter back before the court. In fact, while these steps were not taken
before the examinations that were scheduled to be held took place, they were taken very shortly
thereafter. In these circumstances, is it appropriate to dismiss the Creditors’ appeal, thereby, in
effect, refusing them the right to be heard?

[13]  The general rule concerning hearing from parties in contempt is stated by Brooke J.A. in
Ontario (Attorney General) v. Paul Magder Furs Ltd. 6 O.R. (3d) 188, [1991] O.J. No. 2025:

In my opinion, it is an abuse of process to assert a right to be heard by the court and at the
same time refuse to undertake to obey the order of the court so long as it remains in
force.... It is a general rule that a party in contempt will not be heard in the proceedings
until the contempt is purged: Hadkinson v. Hadkinson, [1952] 2 All E.R. 567, [1952} 2
T.LR. 416 (C.A), at p. 569 All E.R.; Newfoundiund (Treasury Board) v. Newfoundland
Association of Public Employees (1986), 59 Nfld. & P.E.LR. 93 (Nfld. C.A), at p. 95.
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However, while there is a geperal rule, courts have also emphasized the seriousness of refusing
to hear from parties to a dispute, and have held that disobeying a court order is not necessarily a
bar to being heard.

In Apple Computer, Inc. v. Macintosh Computers Ltd.{1988] 1 F.C. 191, [1987] F.C.J. No. 516

Urie I.

298:

Urie J.

referred to the reasons of Denning I. in Hadkinson v. Hadkinson, [1952] P. 285 (C.A)) at

It is a strong thing for a court to refuse to hear a party to a cause and it is only to be
justified by grave considerations of public policy. It is a step which a court will only take
when the contempt itself impedes the course of justice and there is no other effective
means of securing his compliance. In this regard I would like to refer to what Sir George
Jessel M.R. said in a similar connexion in /n re Clements v. Erlanger (1877} 46 1.J.Ch,
375, 383): "I have myself had on many occasions to consider this jurisdiction, and | have
always thought that, necessary though it be, it is necessary only in the sense in which
extreme measures are sometimes necessary to preserve men's rights, that is, if no other
pertinent remedy can be found. Probably that will be discovered after consideration to be
the true measure of the exercise of the jurisdiction." Applying this principle I am of
opinion that the fact that a party to a cause has disobeyed an order of the court 1s not of
itself a bar to his being heard, but if his disobedience is such that, so long as it continues,
it impedes the course of justice in the cause, by [page205] making it more difficult for the
court to ascertain the truth or to enforce the orders which it may make, then the court may
in its discretion refuse to hear him until the impediment is removed or good reason is
shown why it should not be removed.

held at para. 34:

...the preferable rule is that, in the exercise of its discretion to permit an appeal to
proceed or to refuse to do so, a court must have regard, inter alia, to the particular
circumstances of the contempt and its effect on the proper administration of justice, i.e.
whether it constitutes an impediment to the course of justice. Whether or not 1t will, of
course, will be dependent upon the facts of the contempt and the Court's view of their
effect. Tt should thus be borne in mind that, in this case, the contempt arose out of a
single incident. Whether there were other incidents of a similar kind we do not know. We
must presume that there will not be and ought not to speculate that there will be additional
acts of contempt committed. The situation thus differs from the factual situation in
Hadkinson and other cases like it where the contempt continued and where, unlike here,
there were no other remedies available to enforce the Court's order. To paraphrase
Denning L.J., the course of justice 1s not continuing to be impeded. I would, therefore,
refuse the application for a stay.

In Skipper Fisheries Ltd. v. Thorbourne [1997] N.S.J. No. 56 (N.S. Court of Appeal), Hallett
J.A. held at para. 93,
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The sanction of dismissing 4 plaintiff's action is as serious a sanction as can be imposed
for contempt for disobedience of a court order. Accordingly, such a sanction should be
imposed only if the court order has been clearly disobeyed.

Hallett J.A. referred at para. 89 to Harwood v. Wilkinson, [1930] 2 D.L.R. 199 (Ont. C.A.), rev'g
[1929] 4 D.L.R. 734 (Ont. H.C.), aff'd [1931] 2 D.L.R. 479 (S.C.C.), where the Ontario Supreme
Court, Appeal Division dealt with an appeal from an action which was dismissed partly because
of the Plaintiff's alleged contempt in refusing to answer questions at a discovery examination.
The Appeal Division allowed the appeal and overturned the dismissal of the action. Riddell,
J.A. stated at p. 201:

The dismissal of the action is only to be ordered in the case of a wilfully
disobedient party, not of one who has made a mistake on the advice of counsel or
otherwise — and it is done only in the last resort. Twycross v. Grant, [1875] W.N,
201, 229; Fisher v. Hughes (1875), 25 W.R. 528; Pike v. Keene (1876), 35 L.T.
34.1. In general. another opportunity is given to act properly and answer the
questions, even after an order has been made and disobeyed: Denham v. Gooch
{1890), 13 P.R. (Ont.) 344.

In Harwood v. Wilkinson, the Supreme Court of Canada affirmed the judgment of the Appeal
Division. :

[14] In this case, the record does not disclose a reason to believe that if discretion 1s not
exercised the Court’s ability to enforce its own orders may be undermined. The alleged contempt
arose out of a single incident, in the context of what appears to me to be a legitimate dispute
between counsel. While I can understand Trustees counsel’s frustration with the delays that have
occurred in this case, I do not accept that in this situation, Creditors’ counsel was motivated by a
desire to further delay these proceedings. In my view, the negative impact on the administration
of justice would be greater if the Creditors were denied their right to have their appeal heard than
if T exercised my discrefion to grant another opportunity for cross-examinations to take place.

MOTION FOR PRODUCTION

[15] The Trustee’s first position on the Creditors’ motion for production was that I should not
hear it because of the moving parties’ contempt. For the reasons given above, that submission is
rejected.

[16] The Trustee then argued that the motion was premature and improperly brought. An
appeal from the disallowance of a Creditor’s claim in a bankruptcy is a hearing de novo (Re:
Eskasoni Fisheries Ltd. (2000), 16 C.B.R. (4™ 173 (N.S.5.C.)). The Creditors submit that the
report is relevant and thus, should be subject to production at the earliest possible opportunity.
The Trustee did not make any argument before me that the report was not relevant. Their
submission was that is was subject to litigation privilege. I agree with the Creditors that if the
report has a semblance of relevance it should be produced sooner rather than later, unless
production is inappropriate for reasons such as privilege.
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[17]  The material filed by the Trustee with respect to the claim of litigation privilege was
limited. However, for the purposes of determining this point, I am prepared to assume that the
report was prepared for the Trustee after the Creditors filed their appeal and further, that it was
prepared in order to assist the Trustee in dealing with that appeal. The question is whether, given
the role of the Trustee in bankruptey proceedings, and the rationale behind litigation privilege, it
1s appropriate for a Trustee to assert that privilege in these circumstances.

[18] In General Accident Assurance Company et al. v. Chrusz et al., (1999), 45 O.R. (3d) 321
the Court of Appeal discussed the rationale for litigation privilege. In doing so, they quoted from
a lecture given by R.J. Sharpe, prior to his judicial appointment, where he stated ...

“Litigation privilege ... is geared directly to the process of litigation. Its process is
not cxplained adequately by the protection afforded lawyer-client
communications deemed necessary to allow clients to obtain legal advice, the
interest protected by solicitor-client privilege. Its purpose is more particularly
related to the needs of the adversarial trial process. Litigation privilege is based
upon the need for a protected area to facilitate investigation and preparation of a
case for trial by the adversanal advocate. In other words, litigation privilege aims
to facilitate a process (namely, the adversary process), while solicitor-client
privilege aims to protect a relationship (namely, the confidential relationship
between a lawyer and a client).

RATIONALE FOR LITIGATION PRIVILEGE

Relating litigation privilege to the needs of the adversarial process is necessary to
arrive at an understanding of its content and effect. The effect of a rule of
privilege 1s to shut out the truth, but the process which litigation privilege is
aimed to protect — the adversary process — among other things, attempts to get at
the truth. There are then, competing interests to be considered when a claim of
privilege is asserted; there is a need for a zone of privacy to facilitate adversarial
preparation; there is also the need for disclosure to foster fair trial”. (General
Accident at p. 3).

[19] The Court of Appeal then went on to set out the two-fold test for litigation privilege.
First, the party claiming the privilege must show that the document’s dominant purpose was in
contemplation of litigation. Second, a “competing interests approach” must be applied to
determine whether “the harm flowing from non-disclosure clearly outweighs the benefit accruing
from the recognition of the privacy interest resisting production™.

[20] In this case, even 1f I accept that the dominant purpose of the report in question was in
contemplation of litigation, it is my view that claiming litigation privilege over this type of report
would run contrary to the general duties and responsibilities of Trustees in Bankruptcy. As such,
the harm of recognizing the privilege would outweigh the benefits.

[21] Tsay this because, unlike other parties to litigation, a Trustee is an officer of the court and
must represent all Creditors impartially and even-handedly. Claiming litigation privilege in this
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case would call into question the Trustee’s impartiality, particularly in this instance where the
claim by the Creditors is that the report demonstrates that there had been no improprieties.

[22] In their text, Bankruptcy and Insolvency Law of Canada, Morowetz and Houlden state
the following at pages 1-62/3:

A trustee in bankruptcy is an officer of the court. This flows from s.16(4) which provides
that the trustee shall in relation to and for the purpose of acquiring possession of the
property of the bankrupt be in the same position as if he or she were a receiver of the
property of the debtor appointed by the court. A court-appointed receiver is an officer of
the court....

In Re Confederation Treasury Services Ltd., [1995] O.J. 3993, Farley J. of this Court further
noted:

The trustee is an impartial officer of the Court; woe be to it if it does not act impartially
towards the creditors of the estate.

Citing P.E.L v. Bank of Nova Scotia (1988), 70 C.B.R. (N.S.) 209 (P.E.LS.C.) with approval,
Farley J. adopted McQuaid J.’s words:

It is the duty of the trustee, who is an officer of the court, to represent impartially the
interest of all creditors; he is obligated to hold an even hand as between competing classes
of creditors; he must act for the benefit of the general body of creditors; he is not an agent
of the creditors, but an administrative official required by law to gather in and realize on
the assets of the bankrupt and to divide the proceeds in accordance with the scheme of the
Bankruptcy Act among those entitled. And perhaps most importantly, he must conduct
himself in such a manner as to avoid any conflict, real or perceived, between his interest
and his duty.

Morowetz & Houlden state that:

The trustee has an obligation to be neutral and evenhanded in its dealings with all
classes or creditors and with the bankrupt. The court must ensure that the trustee
has been transparent and evenhanded in meeting these obligations: FEngles v.
Richard Killen & Associates Ltd. (2002), 35 C.B.R. (4th) 77, 2002 Carswell Ont.
2435 (Ont. S.C.1.)

[23] Trustees are expected to be dispassionate and non-adversarial. This expectation has been
underlined in relation to Trustees giving evidence. While the motion before me does not involve
the giving of evidence, the claim of litigation privilege is a claim that is meant to reinforce a
process that is fundamentally adversarial in nature.
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In Touche Ross Ltd. v. Weldwood of Canada Sales Ltd. (1983), 48 C.B.R. (N.S.) 83, Smith J.
criticized the hostile nature of the trustee during his testimony.

Morawetz & Houlden state:

In bringing proceedings such as an application to set aside a fraudulent preference, the
trustee in giving evidence should not adopt an adversarial or hostile role...Rather, he
should present the relevant facts to the court in a dispassionate, non-adversarial manner,
and leave the mater to the court for decision.

Thus, I find that the report in question should not be shielded from production by a claim of
litigation privilege.

CONCLUSION

[24] For these reasons, the motion to dismiss the appeal is dismissed. The motion for an order
requiring production of the Audit Report is allowed. The Report shall be produced on or before
the 15™ of October 2003. Any further material to be relied upon by the Creditors shall be
delivered on or before the 15™ of November 2003 and cross-examinations of Mr. Couture and
Mr. Pawlett shall take place prior to December 15, 2003. If counsel cannot agree on a particular
date, T may be spoken to. The parties may make submissions to me in writing on the question of
costs within 10 days of the release of these reasons.

SACHS J.

Released:
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Present: McLachlin C.J. and Major,” Bastarache, Binnie, LeBel, Deschamps, Fish,
Abella and Charron JJ.

on appeal from the court of appeal for ontario

Bankruptcy and insolvency — Bankruptcy court — Jurisdiction — Whether
bankruptcy judge lacks jurisdiction to determine whether interim receiver is successor
employer under provincial labour relations legislation — Bankruptcy and Insolvency

Act, RS.C. 1985, c. B-3, ss. 47, 72(1).

Bankruptcy and Insolvency — Procedure — Action against interim
receiver — Bankruptcy legislation precluding proceedings against interim receiver
without leave of court — Union seeking leave to bring “successor employer” application
against interim receiver — Whether Mancini test applicable.— Whether test different
when dispute relates to receiver’s obligations to debtors’ employees represented by

union — Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, 5. 2135.

The company TCT became insolvent and its largest secured creditor applied
for an order appointing an interim receiver. The order appointing KPMG states that the
receiver’s employment—reiated actions could not be considered those of a “successor
employer”, and prohibits proceedings being taken against the interim receiver unless the
court grants leave. After TCT was assigned in bankruptcy, KPMG sold most of the
assets of the warehousing business to a new company. All unionized employees at the
Ontario warehouse were terminated by KPMG, but some of them were later hired by the

new company. Except for a change in location, the only major difference between TCT’s

Major J. took no part in the judgment.
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operations and those of the new company was the absence of the union as representative

of TCT’s former employees.

The union applied to the Ontario Labour Relations Board seeking, in
particular, a declaration that, as a successor employer to TCT or KPMG, the new
company was bound by the collective égreement pursuant to s. 69 of the Labour
Relations Act, 1995 (“LRA”). After a stay was granted on the basis that s. 215 of the
Bankruptcy and Insolvency Act (“BIA”) precludes proceedings against an interim receiver
or trustee without leave of the court, the union sought the necessary court approval. The
bankruptcy judge amended the paragraph relating to the “successor employer” protection
in the order appointing the interim receiver, but denied leave. The Court of Appeal
unanimously concluded that onlSr the labour board had jurisdiction to determine who was
a successor employer, but divided over the test under s. 215 for granting leave to bring
successor employer applications. The majority was of the view that the traditional
Mancini test represented too low a threshold when the proposed proceedings were
successor employer applications, and that other factors should be considered to take
account to a greater extent of the impact of such litigation on the bankruptcy process.
Accordingly, the majority set aside the bankruptcy judge’s refusal to grant leave and
remitted the leave applicatiofl back to him for reconsideration based on the enhanced
enumerated factors. The union éppealed the Court of Appeal’s order denying leave, and

the secured creditor cross-appealed on the issue of the bankruptcy judge’s jurisdiction.

Held (Deschamps J. dissenting on the appeal): The appeal should be allowed

and the cross-appeal dismissed.
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Per McLachlin C.J. and Bastarache, Binnie, LeBel, Abella, Fish and
Charron JJ.: The bankruptcy court does not have jurisdiction to decide whether an
interim receiver is a successor employer within the meaning of the LRA. The powers
given to the bankruptcy court under s. 47(2) BIA are powers to direct the interim
receiver’s conduct. That section does not, explicitly or implicitly, confer authority on the
bankruptcy court to make unilateral declarations about the rights of third parties affected
by other statutory schemes. Further, s. 72(1) BIA4 declares that unless there is a conflict,
any legislation relating to property and civil rights is deemed to be supplemental to, not
abrogated by the Act. The right to seek a successor employer declaration pursuant to the
LRA does not conflict with the bankruptcy court’s authority under s. 47(2). If the s. 47
net were interpreted widely enough to permit interference with all rights which, though
protected by law, represent an inconvenience to the bankruptcy process, it could be used
to extinguish all rights. Explicit language would be required before such a sweeping

power could be attached to s. 47. [4] [43-51]

The bankruptcy judge erred in not granting leave to the union to bring a
successor employer application against the interim receiver. Under the Mancini test, the
threshold for granting leave under s. 215 BIA is not a high one. The question under
s. 215 is whether the evidence provides the required support for the cause of action
sought to be asserted. If the evidence discloses a prima facie case, leave should be
granted. The focus of the inquiry is not a determination of the merits. The threshold of
the Mancini test strikes the appropriate balance between the protection of trustees and
receivers from frivolous suits, while preserving to the maximum extent possible the
rights of creditors and others as against a trustee or receiver. As a result, Mancini is
consistent with the requirement that there be explicit statutory language before the BI4

is interpreted so as to deprive persons of rights conferred under provincial law. Where
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Parliament has intended to confer immunity on trustees or receivers from certain claims,
it has done so explicitly. In the absence of such express protection, the bankruptcy court
should not convert the leave mechanism in s. 215 into blanket insulation for
court-appointed officers. There is no reason to create a more stringent test to be applied
only to claims by employees represented by unions. To impose a higher s. 215 threshold
in a case involving a labour board issue is to read into the BI4 a lower tolerance for the
rights of employees represented by unions than for other creditors. Nothing in the Act
suggests this dichotomy. Finally, the Mancini test does not in any way interfere with the
protections that Parliament has deemed necessary to preserve the ability of trustees and
receivers to discharge their duties flexibly and efficiently. In this case, since it cannot be
said that the Union’s claim is frivolous or without an evidentiary foundation, it should

be allowed to proceed. [7] [55-61] [67-72] [80]

Per Deschamps J. (dissenting on the appeal): A judge who must decide
whether to grant leave to bring proceedings against a trustee under s. 215 BI4 must
determine the actual scope of the remedy being sought, identify potential conflicts and
tailor the leave so as to avoid a situation in which proceedings based on provincial law
have the effect of hindering the discharge of the trustee’s duties and responsibilities
under the BI4. Since conflicts of jurisdiction are not tolerated in constitutional law,
proceedings that lead to a constitutional conflict have no basis in law and the judge must

therefore deny leave to bring them. [155]

The decision to continue operating the business is central to the trustee’s role
under the BIA4 and, in principle, a trustee should not be bound by obligations that interfere
with the resolution of the bankruptcy. The provisions of the BIA that protect trustees

against proceedings are a clear indication of Parliament’s intent to give trustees the
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flexibility they need to discharge the duties imposed on them by the BIA. The successor
employer declaration is not free of pitfalls when it applies to a trustee. The effect of such
a declaration is that the trustee becomes a party to the collective agreement and becomes
liable to perform all the bbligations set out in that agreement, including those that were
binding on the former employer before the business was transferred. Although it is
common ground that the LRA confers the exclusive power'to decide who is a “successor
employer” on the OLRB, the LRA cannot frustrate the purpose of the B/A4. It is therefore
important to strike a balance between the trustee’s duties and immunities under the B/A
and the employees’ rights under the LRA. In the event of conflict, the parties must refer
to constitutional principles. Courts that hear disputes relating to the difficulty of
applying federal and provincial statutes concurrently must attempt to reconcile the
application of those statutes in a manner consistent with the respective jurisdictions of
the two levels of government. Where conflict is unavoidable, however, the federal
étatute is paramount to the provincial statute. Hence the importance of the screening
mechanism of s. 215 BIA, which serves the purpose of ensuring that provincial and
_federal statutes do ﬁot conflict with each other. Since the bankruptcy of a business
affects the interests of all the creditors, not just of the employees, the bankruptcy judge
is in a better position to evaluate the interests at stake and prevent

conflicts. [91] [101] [103] [112-113] [117-118] [124] [128-129]

Although the criteria established in Mancini for applying s. 215 are easy to
apply to a simple action in damages based on wrongdoing by the trustee, they must, in
other cases, be tailored to the specific nature of each application for leave. The judge
must assess the nature and scope of the proceeding in light of the evidence. This review
does not have the effect of giving special or different treatment to successor employer

declarations. When reviewing the seriousness of the cause of action, the bankruptcy
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judge must be vigilant and make provision for conflicts. By ensuring that the
conclusions being sought do not impair the application of the BI4 and, if need be,
limiting the scope of proceedings based on a provincial statute, the bankruptcy judge
permits the federal statute and provincial legislation to be applied simultaneously. A
judge who denies leave to bring proceedings merely avoids a conflict by relying on the
paramountcy doctrine in a preventive manner. However, the bankruptcy judge must take
care not to supplant the court or tribunal that will rule on the merits. The judge’s first
task is to enquire into. the actual effect of the application, not a vaguely defined effect on
the administration of the bankruptcy. The judge will be justified in limiting the scope of
proceedings or denying leave to bring them only if the proceedings would genuinely
hinder the trustee’s work. An approach that focussed ‘too much on the management
flexibility required by the trustee could all too easily lead the judge to find that a conflict
exists and would hardly be in keeping with s. 72 BI4, which makes express provision for
the application of provincial legislation that is compatible with the federal

statute. [136] [144-154]

In the instant case, the unqualified conclusions sought by the union are likely
to result in direct conflicts with the application of the BIA. Neither the facts in the record
nor the positions advanced by the parties are sufficient for this Court to engage in the
review that is the Superior Court’s responsibility. The matter must therefore be remitted
not only for a review from the constitutional standpoint, but also for a review of the

seriousness of the cause of action and the sufficiency of the evidence. [163] [167]
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