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I. INTRODUCTION 

1. This Bench Brief is in support of the Application filed by BDO Canada Limited, in its 

capacity as court- Receiver in respect of the assets, 

undertakings and property of Bereket & G Holdings Corp. (the Bereket  and 

Habesha African Supermarket Ltd. Habesha  and together with Bereket, the 

Companies ), pursuant to a receivership order granted by this court on April 4, 

2024 and as amended and restated on July 22, 2024 (collectively the 

Receivership Order , for the following relief: 

(a) an Order: 

(i) abridging, the time for service of this application and the supporting 

material, if necessary, and deeming service thereof to be good and 

sufficient; 

(ii) Transaction

contemplated under the purchase sale agreement Sale 

Agreement the Receiver and Lizotte Investments Inc. (the 

Purchaser dated November 3rd, 2025 for the commercial  property 

located at 10709 105 Street NW Real 

Property  Purchased Asset ; 

(A) authorizing and directing the Receiver take all steps reasonably 

required to carry out the terms of the Sale Agreement; 

(B) upon closing of the Transaction, vesting title to the Purchased Asset 

in and to the Purchaser, or its nominee; and 

(b) and an Order: 

(i) approving and ratifying the actions, conduct and activities of the 

Receiver as set out in the Third Report of the Receiver, dated November 

17 Third Report  

(ii) 

Disbursements for the period from inception to November 17, 2025 (the 

Interim SRD  
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(iii) approving the professional fees and disbursements of the Receiver and 

Miller Thomson

ending October 31, 2025, for Bereket and Habesha (collectively, the 

Professional Fees  

(iv) temporarily sealing the Confidential Supplement to the Third Report of 

the Receiver dated November 17, 2025 Confidential Supplement 

to the Report ) until thirty (30) days following the close of the sale of the 

Real Property has been completed or until further order of this 

Honourable Court; and 

(c) granting such further and other relief as counsel may advise and this 

Honourable Court deems just and appropriate. 

2. Capitalized terms not otherwise defined herein have the definition given to them in 

the Second Report. 

I. SUMMARY OF FACTS 

3. The facts are more particularly described in the Third Report. Below is a brief 

summary.  

A. Background 

4. On April 4, 2024 Receivership Date ursuant to the application of RBC the 

Receiver was appointed over Bereket.1 

5. On July 22, 2024, the Receiver was also appointed receiver over Habesha pursuant 

to an amended and restated receivership order Receivership Order .2 

6. RBC is the senior secured creditor of Bereket and, as at March 21, 2024, was owed 

approximately $2.54 million, plus further accruing interest, costs and legal fees on 

a solicitor and client full indemnity basis RBC Indebtedness

way of first position mortgage in the principal amount of $3.750 BDC 

 
1 Receivership Order, dated April 4, 2024. 

2 Amended and Stated Receivership Order, dated July 22, 2024. [Amended Receivership Order] 
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Mortgage Assignment of Rents and 

Leases the titles to the Real Property, among other security.3 

7. Bereket -story 

commercial building located in central Edmonton.4 

8. There are two tenants of the Real Property: a tax consulting business, and a barber 

shop (collectively Tenants 5 

B. Marketing Process 

9. On May 28, 2024, the Receiver executed the Exclusive Sale Listing Agreement (the 

Listing Agreement Cushman & Wakefield Edmonton Cushman

worked with Cushman to market the Real Property and ultimately negotiate the Sale 

Agreement in accordance with the terms of the Listing Agreement.6 

10. On June 7, 2024 Justice J.S. Little granted an order among other things, approving 

the marketing process Marketing Process  of the Real Property and the 

engagement of Cushman June 7 Order .7 

11. Following the June 7 Order, the Receiver engaged in extensive clean-up efforts of 

the Real Property in order to maximize recovery, including disposing of unsaleable 

inventory, washing away graffiti and garbage and debris disposal in and around the 

Real Property.8 

12. On or around October 15, 2024, the Receiver formally commenced the Marketing 

Process.9 

 
3 Third Report of the Receiver, dated November 17, 2025 at para. 19. [Third Report] 

4 Third Report, para. 16. 

5 Third Report, para. 18. 

6 Third Report, para. 3. 

7 Third Report, para. 4. 

8 Third Report, paras. 31-32. 

9 Third Report, para. 33. 
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13. The Real Property was initially listed for $2.85 million, but was subsequently 

reduced as follows on the recommendation of Cushman and with the consent of 

RBC:10 

(a) $2,650,000 on February 25, 2025; 

(b) $2,350,000 on May 22, 2025; and 

(c) $1,950,000 on July 28, 2025. 

14. On November 3, 2025 the Receiver received the Sale Agreement.11 

15. Concurrently with the receipt of the Sale Agreement, the first deposit pursuant to 

the Sale Agreement was received from the Purchaser 

counsel.12 

16. The Sale Agreement Closing Date 13 

17. The Sale Agreement 

approval of the Sale Agreement and Transaction.14 

18. Further, the Sale Agreement contains two significant non-refundable deposits  (one 

of which has been paid as at the date of this brief) 

offset any closing risk associated with the Transaction as the Purchaser is 

understood to be a commercial real estate brokerage and therefore familiar with 

real estate sales.15 The Sale Agreement further requires that Bereket take all 

necessary steps to terminate any extant leases upon the Closing Date. 

 
10 Third Report, para. 33. 

11 Third Report, para. 7(c). 

12 Third Report, para. 35(d) and 36(d). 

13 Third Report, para. 35(g). 

14 Third Report, para. 35(e). 

15 Third Report, paras. 35(d) and 36(d). 
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19. The Receiver is supportive of the Sale Agreement and Transaction for the following 

key reasons:16 

(a) the Marketing Process was robust, and was conducted efficiently, with 

integrity and provided significant exposure of the Real Property to the 

market over an approximately one year period; 

(b) the purchase price under the Sale Agreement is the best price achieved by 

the Receiver as result of the Marketing Process; 

(c) based on the Marketing Process, it is uncertain that further efforts would 

yield a more favourable outcome;  

(d) the Purchaser has provided a non-refundable deposit to the Receiver with 

the second non-refundable deposit due three days following Court 

approval. Furthermore, as noted, the Purchaser is understood to be a 

commercial real estate brokerage and therefore familiar with real estate 

sales. Therefore, the Receiver believes that they have the capacity to 

complete the Transaction;  

(e) RBC, as primary secured creditor, has advise that it is supportive of the 

Sale Agreement and Transaction; 

(f) completing the Transaction will mitigate the future holding costs that 

continue to accrue, such as utilities and other building expenses, property 

taxes, insurance, and professional fees. Furthermore, it will also minimize 

the risk of potential capital requirements, vandalism or other operational 

concerns with respect to holding the Real Property over a further period; 

and 

(g) there has been no unfairness in the Marketing Process or in the negotiation 

of the Sale Agreement

and reasonable and have been negotiated in good faith. 

Reasons for Approval . 

 
16 Third Report, para. 36. 
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C.  

20. Since the Receivership Date, the Receiver has been diligently working to maximize 

value for all stakeholders of Bereket, including performing the activities set out in 

the Third Report.  

21. The activities of the Receiver since the Second Report of the Receiver filed on July 

18, 2025, include, with respect to the Company and Habesha:17 

Bereket 

(a) preparing and submitting the Third Report;  

(b) corresponding with Cushman in relation to preparing the Real Property for 

sale; 

(c) establishing utility accounts in the name of the Receiver, coordinating snow 

removal activities, and establishing regular security checks by a company 

engaged by the Receiver on the Real Property; 

(d) responding to various incidents of loitering in and around the Real Property 

and broken windows, as well as a fire incident that resulted in minor 

damage to the exterior door of the Real Property; 

(e) completing repair and maintenance items to the Real Property and/or other 

activities to ultimately prepare the property for sale and in an attempt to 

maximize recoveries; 

(f) 

outstanding property taxes and issuing payment of outstanding property 

taxes to the city of Edmonton;  

(g) initiating and facilitating the Sales Process through Cushman as Sales 

Agent to the Receiver and ultimately negotiating and entering into the Sale 

Agreement; 

(h) corresponding with tenants and collecting rent due; 

(i) facilitating a trust audit in respect of Bereket  CRA accounts; and 

 
17 Third Report, paras. 28-29. 
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(j) other administrative items in relation to the receivership.  

Habesha  

(a) attending at the Real Property (where Habesha operated from) immediately 

among other things, terminate operations and all staff, meet with 

management, and secure the property and change locks; 

(b) documenting the assets of Habesha present at the Real Property; 

(c) requesting various books and records of Habesha, both from its principal 

Mr. Semere Berhane Semere  and the  former accountant;  

(d) donating perishable food to the Edmonton Food Bank or returning 

applicable items to the original suppler (non-perishable food stores were 

retained for sale at auction); 

(e) releasing third-party goods subject to property claims pursuant to section 

81.1 of the BIA; 

(f) responding to property claims of Semere and other third-parties; 

(g) engaging in various junk removal and significant clean-up activities to 

remove all debris and unsaleable inventory/assets from the Real Property; 

(h) responding to and corresponding with various stakeholders; 

(i) entering into the auction agreement with an auctioneer, and completing a 

sale of the assets of Habesha through an auction; 

(j) arranging for Habesha  to be closed and all funds sent to 

the Receiver; 

(k)  insurance broker to notify them of the receivership 

 

(l) writing to the 

accounts; 
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(m) arranging for the redirection of all mail from Habesha to the office of the

Receiver; and,

(n)

creditors of Habesha.

 

II. ISSUES

22. The issues before this Honourable Court are:

(a) Should the Sale Agreement and Transaction contemplated therein, be

approved?

(b) Should the Confidential Supplement to the Third Report be temporarily

sealed on the court record?

III. LAW & ARGUMENT

A. The Sale Agreement and Transaction Should be Approved

23. The Receivership Order authorizes the Receiver to, among other things, market

and sell Bereket , and apply for

any vesting or other order, to convey the Property to a purchaser free and clear of

any liens or encumbrances affecting such property.18

24. Section 247(b) of the Bankruptcy and Insolvency Act 19 directs that a receiver shall

deal with the property of an insolvent person in a commercially reasonable manner.

25. The court should consider the following factors described by the Ontario Court of

Appeal in Royal Bank of Canada v Soundair Corp.20 Soundair  when determining

if a receiver has acted in a commercially reasonable manner in the context of a

proposed sale transaction:

18 Amended Receivership Order, at paras. 3(l)(m). 
19 Bankruptcy and Insolvency Act, RSC 1985, c B-3, s. 247(b). [BIA] [TAB 1] 
20 Royal Bank of Canada v Soundair Corp., [1991] OJ No. 1137 (ONCA) at para. 16 [Soundair] [TAB 2]; adopted and 
reaffirmed by the Alberta Court of Appeal in PricewaterhouseCoopers Inc v 1905393 Alberta Ltd, 2019 ABCA 433 at 
paras. 10-12. [TAB 3] 
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(a) whether the party made a sufficient effort to obtain the best price and to 

not act improvidently; 

(b) the interests of all parties; 

(c) the efficacy and integrity of the process by which the party obtained offers; 

and 

(d) Whether there has been unfairness in the working out of the process.  

26. In granting approval and vesting orders, courts have made clear that the 

recommendation of the court-appointed receiver is to be afforded deference and, 

absent a violation of the Soundair principles or other exceptional circumstances, the 

court should uphold the business judgment of the receiver as its court officer.21  

27. We submit the Soundair principles have been met for the following reasons: 

(a) the Marketing process undertaken by the Receiver was commercially 

reasonable and approved by the Court in the June 7 Order; 

(b) Cushman is a reputable listing agent having extensive experience 

selling commercial properties in and around the Edmonton area and 

marketed the Real Property in accordance with the June 7 Order and 

Listing Agreement; 

(c) the Sale Agreement is the highest offer received for the Real Property; 

(d) The Receiver, in consultation with Cushman, believes that the 

Transaction is the best available in the circumstances, and that further 

time spent marketing the Real Property would not result in a superior 

offer; 

(e) the Receiver believes that the approval of the Sale Agreement and the 

Transaction contemplated thereunder is in the best interests of 

Bereket  

 
21 Rompsen Investment Corp. v. 6176666 Canada Ltee, 2012 ONSC 1727 at para 18 [TAB 4]; Crown Trust Co. et al 
v. Rosenberg et al, 1986 CanLII 2760 (ONSC) at paras. 83-84 [TAB 5]; 1705221 Alberta Ltd. v. Three M Mortgages 
Inc., 2021 ABCA 144 at para. 22; Soundair, above note 4 at paras. 21, 46. [TAB 6] 
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(f) Marketing Process

and, as at the date of the Third Report, no stakeholders have

expressed concerns to the Receiver with the Marketing Process; and

(g) RBC as the primary secured creditor is supportive of the Sale

Agreement and Transaction.

28. Based on the foregoing, the Receiver respectfully submits that the marketing

process, the Sale Agreement, and Transaction are commercially reasonable in the

circumstances and should be approved in the form of Sale Approval and Vesting

Order sought.

B. A Sealing Order over the Second Confidential Report Should be Granted

29. The Receiver seeks a temporary sealing order with respect to the Second

Confidential Report, which contains commercially sensitive information regarding

the Sale Agreement and Marketing and Sales Process.22

30. Pursuant to Part 6 Division 4 of the Alberta Rules of Court, this  court has the

discretionary authority to order that a document filed in a civil proceeding is

confidential, and that it may be sealed and not form part of the public record of the

proceedings.23

31. The Supreme Court of Canada in Sherman Estate v Donovan24 recently clarified

the two-part Sierra Club test for obtaining a sealing order as follows:

In order to succeed, the person asking a court to exercise

discretion in a way that limits the open court presumption must

establish that:

(a) court openness poses a serious risk to an important

public interest; 

22 Third Report, paras. 48-50. 
23 Alberta Rules of Court, Part 6 Division 4. [TAB ]
24 Sherman Estate v. Donovan, 2021 SCC 25. [TAB ] 

89089498.1 
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(b) the order sought is necessary to prevent this serious risk to the identified

interest because reasonably alternative measures will not prevent this risk; and 

(c) as a matter of proportionality, the benefits of the order outweigh its negative

effects. 25 

32. It is well established in insolvency matters that sealing orders are justified to ensure

the integrity of a court-

the misuse of information by bidders in a subsequent sales process.26

33. The disclosure of the information contained in the Second Confidential Report could

have a detrimental impact on any future sale efforts of the Receiver, should the

Transaction not close. For that reason, the Receiver submits that the salutary effects

of a sealing order outweigh any negative effects to the principles of court openness.

34. Additionally, a sealing order is the least restrictive and prejudicial alternative to

prevent the dissemination of commercially sensitive information as no stakeholder

will be materially prejudiced and any negative effects are limited by the temporary

nature of the sealing order.

35. In these circumstances, the Receiver respectfully submits that a sealing order as

proposed should be granted.

C. The Activities of the Receiver in the Third Report Should be Approved

36. This Court has the jurisdiction to review and approve the activities of a court-

appointed receiver.27

37. As detailed in the Third Report, the Receiver has undertaken efforts to carry out

its mandate since the Amended Receivership Order, including but not limited to

the 

25 Sherman Estate, above note 27 at para. 38. 
26 Rompsen Investment Corporation v. Hargate Properties Inc., 2012 ABQB 412 at paras. 2,11 [TAB ]; See also 

Yukon (Government of) v. Yukon Zinc Corporation, 2022 YKSC 2 at para. 39 [TAB ]; Ontario Securities 

Commission v. Bridging Finance Inc., 2022 ONSC 1857 at para. 53. [TAB 1 ]
27 Bank of America Canada v. Williann Investments Ltd., 1996 CanLII 2782 (ONCA) [TAB 1 ]; Leslie & Irene Dube 

Foundation v. P218 Enterprises Ltd., 2014 BCSC 1855 at para. 54. [TAB 1 ] 
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38. The  described in the Third Report were all necessary and

undertaken in good faith pursuant to 

in the Amended Receivership Order and June 7 Order and were in the best

interest of all stakeholders of Bereket.

39. The Receiver respectfully submits that the Third Report and the activities

described therein should be approved.

IV. RELIEF SOUGHT

40. For the reasons outlined above, the Receiver requests that this court grant the relief

sought in the Application in the forms of order submitted.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 17th DAY OF NOVEMBER, 2025. 

MILLER THOMSON LLP 

Per: 

Spencer Norris / Dakota Bailey 

Counsel for BDO Canada Limited 

in its capacity as court-appointed 

receiver of Bereket & G Holdings 

Corp. and Habesha African 

Supermarket Ltd. 
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Citation: Pricewaterhousecoopers Inc v 1905393 Alberta Ltd, 2019 ABCA 433 
 

Date: 20191114 
Docket: 1903-0134-AC 

Registry: Edmonton 
 
Between: 
 

Pricewaterhousecoopers Inc. in its capacity as  
Receiver of 1905393 Alberta Ltd. 

 
Respondent/Cross-Appellants 

(Applicant) 
 

- and - 
 
 

1905393 Alberta Ltd., David Podollan and Steller One Holdings Ltd. 
 

Appellants/Cross-Respondents 
(Respondents) 

 
- and - 

 
 

Servus Credit Union Ltd., Ducor Properties Ltd., Northern Electric Ltd.  
and Fancy Doors & Mouldings Ltd. 

 
Respondents 

(Interested Parties) 
 

 
 

_______________________________________________________ 
 

The Court: 
The Honourable Mr. Justice Thomas W. Wakeling 
The Honourable Madam Justice Dawn Pentelechuk 

The Honourable Madam Justice Jolaine Antonio 
_______________________________________________________ 
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[10] As regards the first question, the parties agree that Court approval requires the Receiver to 
satisfy the well-known test in Royal Bank of Canada v Soundair Corporation, [1991] OJ No 
1137 at para 16, 46 OAC 321 Soundair That test requires the Court to consider four factors: 
(i) whether the receiver has made a sufficient effort to get the best price and has not acted 
improvidently; (ii) whether the interests of all parties have been considered, not just the interests of 
the creditors of the debtor; (iii) the efficacy and integrity of the process by which offers are 
obtained; and (iv) whether there has been unfairness in the working out of the process. 

[11] The appellants suggest that Soundair has been modified by our Court in Bank of Montreal 
v River Rentals Group Ltd, 2010 ABCA 16 at para 13, 469 AR 333, to require an additional four 
factors in assessing whether a receiver has complied with its duties: (a) whether the offer accepted 
is so low in relation to the appraised value as to be unrealistic; (b) whether the circumstances 
indicate that insufficient time was allowed for the making of bids; (c) whether inadequate notice of 
sale by bid was given; and (d) whether it can be said that the proposed sale is not in the best 
interests of either the creditor or the owner. The appellants argue that, although the chambers judge
considered the Soundair factors, she erred by failing to consider the additional River Rentals

[12] We disagree. The chambers judge expressly referred to the River Rentals case. River 
Rentals, it must be recalled, simply identified a subset of factors that a Court might also consider 
when considering the first prong of the Soundair test as to whether a receiver failed to get the best 
price and has not acted providently. Moreover, the type of factors that might be considered is by no 
means a closed category and there may be other relevant factors that might lead a court to refuse to 
approve a sale: Salima Investments Ltd v Bank of Montreal (1985), 65 AR 372 at paras 12-13. At 
its core, River Rentals highlights the need for a Court to balance several factors in determining 
whether a receiver complied with its duties and to confirm a sale. It did not purport to modify the 
Soundair test, establish a hierarchy of factors, nor limit the types of things that a Court might 
consider. The chambers judge applied the correct test. This ground of appeal is dismissed.

[13] At its core, then, the appellants challenge how the chambers judge applied and weighed the 
relevant factors in this case. The appellants suggest that the failure to obtain a price at or close to
the appraised value of the Hotels is an overriding factor that trumps all the others in assessing 
whether the Receiver acted improvidently.
to consider whether a Receiver has failed to get the best price. Rather, a Receiver
a commercially reasonable manner in the circumstances with a view to obtaining the best price
having regard to the competing interests of the interested parties: Skyepharma PLC v Hyal 
Pharmaceutical Corp (1999), 12 CBR (4th

CBR (4th) 298 (ONCA). 

[14]
proceed. The appellants suggest that if the Hotels were re-marketed with an exposure period closer 
to that which the appraisals were based on, then a better offer might be obtained. Again, that is not 

[10] As regards the first question, the parties agree that Court approval requires the Receiver to 
satisfy the well-known test in Royal Bank of Canada v Soundair Corporation, [1991] OJ No 
1137 at para 16, 46 OAC 321 Soundair That test requires the Court to consider four factors: 
(i) whether the receiver has made a sufficient effort to get the best price and has not acted 
improvidently; (ii) whether the interests of all parties have been considered, not just the interests of 
the creditors of the debtor; (iii) the efficacy and integrity of the process by which offers are 
obtained; and (iv) whether there has been unfairness in the working out of the process. 

[11] The appellants suggest that Soundair has been modified by our Court in Bank of Montreal 
v River Rentals Group Ltd, 2010 ABCA 16 at para 13, 469 AR 333, to require an additional four 
factors in assessing whether a receiver has complied with its duties: (a) whether the offer accepted 
is so low in relation to the appraised value as to be unrealistic; (b) whether the circumstances 
indicate that insufficient time was allowed for the making of bids; (c) whether inadequate notice of 
sale by bid was given; and (d) whether it can be said that the proposed sale is not in the best 
interests of either the creditor or the owner. The appellants argue that, although the chambers judge
considered the Soundair factors, she erred by failing to consider the additional River Rentals

[12] We disagree. The chambers judge expressly referred to the River Rentals case. River 
Rentals, it must be recalled, simply identified a subset of factors that a Court might also consider 
when considering the first prong of the Soundair test as to whether a receiver failed to get the best 
price and has not acted providently. Moreover, the type of factors that might be considered is by no 
means a closed category and there may be other relevant factors that might lead a court to refuse to 
approve a sale: Salima Investments Ltd v Bank of Montreal (1985), 65 AR 372 at paras 12-13. At 
its core, River Rentals highlights the need for a Court to balance several factors in determining 
whether a receiver complied with its duties and to confirm a sale. It did not purport to modify the 
Soundair test, establish a hierarchy of factors, nor limit the types of things that a Court might 
consider. The chambers judge applied the correct test. This ground of appeal is dismissed.
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CITATION: Romspen Investment Corp. v. 6176666 Canada Ltée., 2012 ONSC 1727 
COURT FILE NO.: 09-8462-00CL 

DATE: 20120314 

SUPERIOR COURT OF JUSTICE – ONTARIO 

COMMERCIAL LIST 

RE: Romspen Investment Corporation, Applicant 

AND:

6176666 Canada Ltée., Respondent 

BEFORE: D. M. Brown J. 

COUNSEL: L. Corne, for the Receiver  

HEARD: March 14, 2012 

REASONS FOR DECISION (CORRECTED)

I. Just how broken is the document management system of the Superior Court of 
Justice?

[1] I suppose that on a sunny, unusually warm, mid-March day one should be mellow and 
accept, without complaint, the systemic failures and delay of this Court’s document management 
system.  The problem is that from the perspective of the members of the public who use this 
Court, delays caused by our antiquated, wholly-inadequate document management system 
impose unnecessary, but all too real, costs on them.  And yet the entity that operates that part of 
the Court’s administration system – the Court Services Division of the Ministry of the Attorney 
General – seems completely indifferent to the unnecessary costs it is causing to the members of 
the public who use our Court. 

[2] Let me tell a little story.  It is not an unusual story.  Indeed, it is a common story in this 
court.  But the story illustrates an important point, a point which judges, as the ultimate stewards 
of the health of our system of justice, must be vigilant in keeping on the radar screens of those 
who hold the purse strings of this Court’s administration system. 

[3] Romspen Investment Corporation lent money to 6176666 Canada Ltée. (“617”) to 
develop and construct a 25-unit residential condominium project in the Glebe neighborhood of 
Ottawa.  The loan went sour; this Court appointed SF Partners Inc. as receiver and manager of 
617 back in late 2009.
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II. Motion to approve the sale of the condo unit 

[18] The principles governing this motion for the approval of the sale of the condo unit and a 
vesting order are those set out in Royal Bank of Canada v. Soundair Corp.1  A court should 
consider: 

(1) whether the receiver has made a sufficient effort to get the best price and has not 
acted improvidently. 

(2) the interests of all parties. 

(3) the efficacy and integrity of the process by which offers are obtained. 

(4) whether there has been unfairness in the working out of the process.2

A court should reject the recommendation of a receiver based on such judgment only in the most 
exceptional circumstances.3

[19] In the present case the Receiver followed a sales and marketing program previously 
accepted by this Court.  As described in the Receiver’s Seventh Report, the proposed sale of the 
condo unit is at a price in excess of the appraised value for units of such size. 

[20] The Receiver filed proof of service of the motion on those on the Service List.  No 
interested party opposed the relief sought.  The form of approval and vesting order followed the 
Model Order of this Court. 

[21] I was satisfied that the proposed sale met the criteria set out in Soundair, approved the 
sale, and signed the approval and vesting order. 

[22] I further order that the appraisals previously sealed pursuant to the order of Pepall J. be 
resealed and that the Commercial List Office staff: 

(i) keep the sealed appraisals on site here at 330 University so that they are available for use 
on the next approval motion, which I understand may occur next week; and, 

(ii) make whatever entries can be made in the old FRANK case information system that the 
sealed documents should be retrieved and made available to the judge hearing any 
further sale approval motions. 

1 (1991), 4 O.R. (3d) 1 (C.A.). 
2 Ibid., para. 16.  Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87 (H.C.J.), para. 12.  
3 Crown Trust, supra., paras. 80 and 81. 

[18] The principles governing this motion for the approval of the sale of the condo unit and a approval of the sale of the condo unit and a 
1

[18] The principles governing this motion for the approval of the sale of the condo unit and a 
vesting order are those set out in Royal Bank of Canada v. Soundair Corp.

approval of the sale of the condo unit and a 
  A court should vesting order are those set out in 

consider: 

(1) whether the receiver has made a sufficient effort to get the best price and has not 
acted improvidently. 

(2) the interests of all parties. 

(3) the efficacy and integrity of the process by which offers are obtained. 

2(4) whether there has been unfairness in the working out of the process.whether there has been unfairness in

A court should reject the recommendation of a receiver based on such judgment only in the most A court should reject the recommendation of a r
3

A court should reject the recommendation of a r
exceptional circumstances.
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iii. The efficacy and integrity of the sale process by which offers are obtained; and

iv. Whether there has been unfairness in the working out of the process.

Although the grounds of appeal of 170 and Oeming differ, they all lead to the central 
question of whether the Receiver satisfied the Soundair requirements. 170 seeks to set aside the 
order and asks that a bid process involving 170 and Fehr be allowed, on the condition that neither 
party be allowed to submit an offer for less than their last and highest offer. Oeming asks that the 
order be set aside and that they be provided additional time to refinance or alternatively, that the 
lands be re-marketed for a minimum of six to nine months.

We will address each of the four Soundair factors in turn, from the perspective of both 170 
and Oeming.

i. Sufficient Efforts to Sell

A court approving a sale recommended by a receiver is not engaged in a perfunctory, 
rubberstamp exercise. But on sale absent 
exceptional circumstances: Soundair at paras 21, 58. A receiver plays the lead role in receivership 
proceedings. They are officers of the court; their advice should therefore be given significant 
weight. To otherwise approach the proceedings would weaken the rec purpose and 
function and erode confidence in those who deal with them: Crown Trust Co v Rosenberg (1986),
39 DLR (4th) 526, 60 OR (2d) 87 (ONSC) at p 551.

Oeming
lands which was not appended to an affidavit and therefore constituted inadmissible hearsay.
Oeming further alleges that the Receiver acted improvidently in listing the lands for sale at
$1,950,000, an amount they insist is significantly below property value. They point to their
appraisal from Altus Group, appended to , in support of their claim that 
the lands are worth far more than the amount suggested by the Receiver.

These arguments cannot succeed. Neither the Receivership/Liquidation Order nor the 
Order Approving Recei required the Receiver to submit its reports 
by way of affidavit. To the contrary, the Receivership/Liquidation Order was an Alberta template 
order containing the following provision expressly exempting the Receiver from reporting to the 
court by way of affidavit:

28. Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise 
ordered by this Court, the Receiver/Liquidator will report to the Court from 
time to time, which reporting is not required to be in affidavit form and shall be 
considered by this Court as evidence...

A court approving a sale recommended by a receiver is not engaged in a perfunctory, 
rubberstamp exercise. But on sale absent 
exceptional circumstances: Soundair at paras 21, 58. A receiver plays the lead role in receivership 
proceedings. They are officers of the court; their advice should therefore be given significant 
weight. To otherwise approach the proceedings would weaken the rec purpose and 
function and erode confidence in those who deal with them: Crown Trust Co v Rosenberg (1986),
39 DLR (4th) 526, 60 OR (2d) 87 (ONSC) at p 551.
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Court of Queen’s Bench of Alberta

Citation: Romspen Investment Corporation v. Hargate Properties Inc., 2012 ABQB 412

Date:     20120625
Docket: 1103 17749
Registry: Edmonton

Romspen Investment Corporation

Plaintiff
- and -

Hargate Properties Inc., 1410973 Alberta Ltd., Voipus Canada Ltd.,
1333183 Alberta Ltd., Bellavera Green Condominium Corp. and

Kevyn Ronald Frederick Also Known As Kevyn Frederick, Kevin Frederic,
Kevyn Sheldon Frederick or Kevin Frederick and 

Chateau Lacombe Capital Partners Ltd.

Defendants

_______________________________________________________

Reasons for Judgment
of the

Honourable Mr. Justice Donald Lee
_______________________________________________________

I. Background

[1] This is an application by the Receiver, D. Manning & Associates Inc. for a sealing order
with respect to the Receiver’s report dated June 4, 2012; as well as for directions with respect to
the disbursement of certain funds recovered by the Receiver from the accounts of Chateau
Lacombe Capital Partners Ltd. [“CLCPL”]. There is also an application by the primary creditor
for a one day redemption order in a related foreclosure application.

[2] The Receiver’s report dated June 4, 2012 provides details with respect to the ongoing
sale process of the Chateau Lacombe Hotel in downtown Edmonton, including the realtors
marketing reports and appraisal of the hotel. The Receiver submits that the protection of the
commercial interest herein forms a proper basis for the issuance of a sealing order as there is an
ongoing sales process. In the absence of the sealing order with respect to the appraisal and

[2] The Receiver’s report dated June 4, 2012 provides details with respect to the ongoing[2] The Receiver’s report dated June 4, 2012 provides details with respect to the ongoing[2] The Receiver’s report dated June 4, 2012 provides details with respect to the ongoing
sale process of the Chateau Lacombe Hotel in downtown Edmonton, including the realtorssale process of the Chateau Lacombe Hotel in downtown Edmonton, including the realtors
marketing reports and appraisal of the hotel. The Receiver submits that the protection of themarketing reports and appraisal of the hotel. The Receiver submits that the protection of the
commercial interest herein forms a proper basis for the issuance of a sealing order as there is ancommercial interest herein forms a proper basis for the issuance of a sealing order as there is an
ongoing sales process. In the absence of the sealing order with respect to the appraisal and
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marketing reports, it is submitted that there is a serious risk that the integrity of the sales process
will be adversely affected and that all parties involved in this matter will suffer financially.

[3] The primary creditor in this matter, Romspen Investment Corporation (“Romspen”),
supports the Receiver’s application for a sealing order. Romspen is owed approximately 35
million dollars presently, and submits that the sealing order is required to protect the
confidentiality of the sales process. The second mortgagee, Allied Hospitality Services Inc.,
[“Allied”] also supports the sealing order application.

[4] Opposing the sealing order, however, are counsel for Dr. Singh who has claimed a first
mortgage on properties known as the “Church lands.” The priority of Dr. Singh’s claim as first
mortgagee on the Church lands is in dispute as Romspen received an apparent postponement in
it’s favor from Dr. Singh when it financed the hotel purchase in 2010. These lands consist of 20
acres on Ellerslie Road located in a rapidly developing residential suburban area of Edmonton
which the principal of CLCPL, Kevin Frederick, had purchased from the Victory Christian
Church in August 2008, for 18 million dollars. 

[5] Counsel for the Victory Christian Church also opposes the sealing order request, arguing
that concept of “Marshalling” could be applicable with respect to the Church lands given that the
Church has now received an assignment of the 12 million dollar vendor take-back mortgage
given by Kevin Frederick in it’s favor at the time of the 2008 purchase by his numbered
company. The Victory Christian Church advises that at the present time as a result of the current
developments in the case, the 20 acres of prime Edmonton real estate sold for 18 million dollars
has resulted in no realisable funds to the Church. The Church is now also the subject of a
potential removal proceeding from the lands that it uses for its worship services because of
Romspen’s present foreclosure application. 

[6] Counsel for Dr. Singh, a retired dentist, and the Church submit that they must have
access to the marketing and appraisal reports that the Receiver, Romspen, and Allied Properties
already have with respect to the Chateau Lacombe Hotel site. Counsel for Dr. Singh and the
Church submit that it is only through their receipt of these marketing reports and appraisal that
they will be able to determine that the best price is being obtained for the Chateau Lacombe
Hotel site. 

[7] The present appraisal comes in at a price well below that which is owed to the creditors,
so all counsel supporting the granting of the sealing order argue that no useful purpose would be
served in disclosing this information any further. They further submit that it is inevitable, and in
fact, they wish the Court to direct as part of another application presently before me that a
redemption order for the Church property be issued setting the redemption period at one day.

[8] Counsel for Dr. Singh, the first mortgagee on the Church lands, points out that the City of
Edmonton’s current valuation of the Chateau Lacombe Hotel for municipal tax purposes is
approximately 32 million dollars, and at the time the hotel was purchased in 2010 it was 38
million dollars. Based on three appraisals done in 2010, the Chateau Lacombe Hotel property

marketing reports, it is submitted that there is a serious risk that the integrity of the sales processmarketing reports, it is submitted that there is a serious risk that the integrity of the sales process
will be adversely affected and that all parties involved in this matter will suffer financially.
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was worth between 57 to 70 million dollars. The property was purchased in October 2010 for
47.8 million dollars by Mr. Frederick’s company, Hargate Properties Inc. [“Hargate”], with
Romspen advancing 32 million dollars, a take-back second mortgage by Allied of 11+ million
dollars, and Kevin Frederick’s 6 million dollar contribution. The 6 million dollars appears to
have come from Dr. Singh’s first mortgage loan secured on the Church lands. The Church’s 12
million dollar vendor take-back mortgage on its lands from Mr. Frederick has been defaulted on
and it has been assigned back to the Church, although curiously, the purchase price for the
Church lands was listed at Land Titles as 10 million dollars. The Marshalling concept as I
understand it involves certain other Leduc properties owned by Kevin Frederick that are also
under foreclosure currently.

[9] The argument then of counsel for Dr. Singh and for the Church is that the Chateau
Lacombe Hotel property could or should have a value far greater than intimated by the Receiver
presently, and if there are proper marketing efforts, all creditors and primarily Romspen would
benefit. However, in order to ascertain the validity of the present appraisal and marketing efforts,
counsel for Dr. Singh and for the Church need access to the most current reports, which to date
has been refused by the Receiver

II. Conclusion

[10] All parties agree that the relevant case law is found in the Supreme Court of Canada’s
decision in Sierra Club of Canada v. Canada (Minister of Finance), [2002] S.C.J 42; [2002] 2
S.C.R 522 at paragraph 53 which reads as follows:

A confidentiality order under Rule 151 should only be grated when:

(a) such an order is necessary in order to prevent a serious risk to an
important interest, including a commercial interest, in the context of
litigation because reasonably alternative measures will not prevent the
risk; and

(b) the salutary effect of the confidentiality order, including the effect on the
right of civil litigants to a fair trial, outweigh its deleterious effects,
including the effects on the right to free expression, which in this context
includes the public interest in open and accessible court proceedings.

[11] The commercial interest as stated in Sierra Club in presumed in the present case, but as
the Supreme Court of Canada also stated at paragraph 57 “reasonably alternative measures”
requires the judge to consider whether reasonable alternatives to the confidentiality order are
available as well as to restrict the order as much as reasonably possible while preserving the
commercial interest in question. Counsel for the Receiver is not prepared to release the
marketing and appraisals even to counsel for Dr. Singh and for the church on any basis. 

[11] The commercial interest as stated in [11] The commercial interest as stated in Sierra Club in presumed in the present case, but as[11] The commercial interest as stated in  in presumed in the present case, but as
the Supreme Court of Canada also stated at paragraph 57 “reasonably alternative measures”the Supreme Court of Canada also stated at paragraph 57 “reasonably alternative measures”
requires the judge to consider whether reasonable alternatives to the confidentiality order arerequires the judge to consider whether reasonable alternatives to the confidentiality order are
available as well as to restrict the order as much as reasonably possible while preserving theavailable as well as to restrict the order as much as reasonably possible while preserving the
commercial interest in question. Counsel for the Receiver is not prepared to release thecommercial interest in question. Counsel for the Receiver is not prepared to release the
marketing and appraisals even to counsel for Dr. Singh and for the church on any basis. 



88475069.1 

TAB 



SUPREME COURT OF YUKON  
 

Yukon (Government of) v  
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Yukon (Government of) v 
Yukon Zinc Corporation, 

Sierra Club of Canada v 

Canada (Minister of Finance) Sierra Club

Sherman Estate v Donovan

Sherman Estate Sierra Club

Sierra Club Sherman 

Estate

Sierra Club Sherman 

Estate



Yukon (Government of) v 
Yukon Zinc Corporation, 

GE Canada Real Estate Financing Business 

Property Co v 1262354 Ontario Inc

To achieve that purpose a sealing order typically 
remains in place until the closing of the proposed sales 
transaction. If the transaction closes, then the need for
confidentiality disappears and the sealed materials can 
become part of the public court file. If the transaction 
proposed by the receiver does not close for some 
reason, then the materials remain sealed so that the 
confidential information about the asset under sale does 
not become available to potential bidders in the next 
round of bidding, thereby preventing them from gaining 
an unfair advantage in their subsequent bids. The 
integrity of the sale process necessitates keeping all 
bids confidential until a final sale of the assets has 
taken place.  

Look Communications Inc v Look Mobile Corp 

Look

Business Corporations Act
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[48] I am satisfied that the Status Quo Option, as recommended by both the Receiver and RC, 
represents the best possible outcome in these circumstances and it is approved. 

[49] The Receiver has also requested an order sealing the Confidential Appendices.

[50] The Receiver takes a position that the Confidential Appendices contain the Remaining 
Revised Bids and the Receiver s summary of the economic terms of the Remaining Revised Bids
and Liquidation Model should be sealed. The Receiver is of the view that the terms of the 
Remaining Revised Bids are confidential and include confidential information or realization 
estimates related to certain borrowers or assets. The Receiver submits that the disclosure of the 
Confidential Appendices, and in particular the assessment of the Cash Proposal Bidder and the 
Investment Proposal Bidder, by the Receiver of the value of the loans or assets, may negatively 
impact future realizations on the assets and thus the Recei
stakeholders. In addition, the Receiver points out that the disclosure of such confidential and 
commercially sensitive information would undermine the confidentiality rights and/or obligations 
of the Receiver, the Cash Proposal Bidder, the Investment Proposal Bidder and Certain Borrowers.

[51] The jurisdiction to grant a sealing order is found in s. 137(2) of the Courts of Justice Act
and the test for the granting of such relief is set out in Sierra Club of Canada v. Canada (Minister 
of Finance), 2002 SCC 41, which test was recently restated by the Supreme Court of Canada in 
Sherman State v. Donovan, 2021 SCC 25 at paras. 37 38 where Kaiser J. wrote that:

[37] Court proceedings are presumptively open to the public. 

[38] The test for discretionary limits on presumptive court openness has been 
expressed as a two-step inquiry involving the necessity and proportionality of the 
proposed order (Sierra Club, at para. 53). Upon examination, however, this test 
rests upon three core prerequisites that a person seeking such limit must show. 
Recasting the test around these three prerequisites, without altering its essence, 
helps to clarify the burden on applicants seeking an exception to the open court 
principle. In order to succeed, the person asking a court to exercise discretion in a 
way that limits the open court presumption must establish that:

(1) court openness poses a serious risk to an important public interest;

(2) the order sought is necessary to prevent this serious risk to the identified 
interest because reasonably alternative measures will not prevent this risk; 
and

(3) as a matter proportionality, the benefits of the order outweigh its negative 
effects.

[52] No party opposed the sealing request.

[53] In my view, I am satisfied that the Receiver has satisfied the foregoing test in that the 
disclosure of the information in the Confidential Appendices would have a negative impact on 
[53] In my view, I am satisfied that the Receiver has satisfied the foregoing test in that the 
disclosure of the information in the Confidential Appendices would have a negative impact on 
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Further, there are no reasonable alternatives to the sealing order in the circumstances and in my 
view, no stakeholders will be materially prejudiced by sealing the Confidential Appendices and
the salutary effects of granting the relief outweigh any deleterious effects.

[54] Accordingly, I am satisfied that the Confidential Appendices should be sealed pending 
further order of the court.

[55] Finally, the motion makes reference to proposed amendments to the Appointment Order, 
which would authorize the Receiver to liquidate the Property of Bridging, without the requirement 
for Court approval for transactions having a value below certain thresholds. The determination of 
this issue is deferred to a future date.

Disposition

[56] In summary, the SISP gives the Receiver the authority to terminate the SISP. The Receiver 
has determined, in its business judgment, that the best path forward is to terminate the SISP and 
continue with the Status Quo. The recommendation of the Receiver has overwhelming support. 
RC supports the recommendation of the Receiver, as do a substantial majority of Unitholders.  
Only one Unitholder opposes the recommendation of the Receiver. There are no exceptional 
circumstances that would cause me to intervene and proceed contrary to the recommendation of 
the Receiver, which recommendation I accept. 

[57] The relief requested by the Receiver as outlined in [1] above is granted. 

Chief Justice G.B. Morawetz

Date: March 30, 2022

Further, there are no reasonable alternatives to the sealing order in the circumstances and in my 
view, no stakeholders will be materially prejudiced by sealing the Confidential Appendices and
the salutary effects of granting the relief outweigh any deleterious effects.
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E N D O R S E M E N T

We are satisfied that Farley J. had jurisdiction to hear the motion brought by

the receiver either under the broad terms of the order of Blair J., or through the inherent

jurisdiction of the court to supervise the conduct of court appointed officers.

We see no error in the motion in Farley J.A.'s failure to direct the trial in issue

once he was made aware that the appellant had complaints about the receiver's conduct and

was contemplating a lawsuit.  Those complaints were germane to the motion before Farley

J. and he was not asked to sever those complaints from the proceedings beforehand and to

direct the trial of an issue.  In those circumstances, we cannot say he erred in failing to do

something that he was not asked to do.



- 2 -

On the facts as found by Farley J., all of which are supported in the record, we

cannot say he erred in holding that the receiver's conduct met the appropriate standard.

The appeal must be dismissed.
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Conclusion
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v. Willann Investments Ltd

Lang Michener v. American Bullion Minerals Ltd.
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