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Court File No. CV-24-00730120-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
NOYA HOLDINGS INC. AND NOYA CANNABIS INC.

Applicants

NOTICE OF MOTION
(Sale Approval)
(Returnable March 5, 2025)

The Applicants, Noya Holdings Inc. (formerly, Radicle Cannabis Holdings Inc.) (“NHI”)
and Noya Cannabis Inc. (formerly, Radicle Medical Marijuana Inc. and Radicle Remedy Inc.)
(“NCI”; together with NHI, the “Applicants” or, collectively, the “Company”), will make a
motion to the Court on Wednesday, March 5, 2025 at 11:00 a.m. or as soon after that time as the

motion can be heard virtually, at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The Maotion is to be heard

[] In writing under subrule 37.12.1(1) because it is on consent;
[1] In writing as an opposed motion under subrule 37.12.1(4);
[1] In person;

[1] By telephone conference;

[X] By video conference.



at the following location:

Zoom link to be uploaded by the Court on Case Center.

THE MOTION IS FOR:

1.

An order (“Approval and Reverse Vesting Order”) substantially in the form of the draft

order attached at Tab 3 of the Applicants' Motion Record, among other things:

(a)

(b)

(©

(d)

(€)

extending the stay of proceedings up to and including April 11, 2025;

declaring the stalking horse purchase agreement dated November 11, 2024, as
amended (the “SPA”) entered into between NHI (“Vendor”), NCI, and Lending
Stream Inc. in its capacity as purchaser (“Purchaser”) as the successful bid, and

approving the transaction contemplated thereby (the “Transaction”);

authorizing and directing the Applicants to perform their obligations under the SPA
and to take such additional steps and execute such additional documents as may be

necessary or desirable for the completion of the Transaction;

transferring and vesting all of NCI's right, title, and interest in and to the Excluded
Assets, Excluded Contracts, and Excluded Liabilities (each as defined in the SPA)

to and in a newly incorporated entity, 1001155163 Ontario Inc. (“ResidualCo”);

vesting in the Purchaser or its nominee all of the right, title and interest in and to
the Purchased Shares (as defined in the SPA) free and clear of all Encumbrances,
other than Permitted Encumbrances (each capitalized term as defined in the SPA),

upon the filing of a certificate by the Monitor (as defined below) substantially in



(f)

(9)

(h)
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the form attached Schedule “A” to the draft Approval and Reverse Vesting Order

(the “Monitor’s Certificate”);

releasing and discharging NCI and the Purchased Shares from the Excluded
Liabilities and all related claims and encumbrances, including without limitation
the alleged constructive or resulting trust (the “Constructive Trust Claim”)
asserted by Ignite International Brands (Canada) Ltd. (“Ignite”), in accordance

with the SPA;

approving the releases (“Releases”) provided for in the SPA in favour of the
officers and directors of the Applicants, their advisors and representatives, the
Monitor and the Monitor's counsel, and Lending Stream Inc., in its capacities as (i)
the Purchaser or Stalking Horse Purchaser, (ii) the DIP Lender (as defined below),
and (iii) a secured creditor of the Applicants, and its representatives, (collectively,

the “Released Parties”); and

expanding the powers and duties of the Monitor set out in the Amended and

Restated Initial Order (as defined below).

An order (“Ancillary Order”), substantially in the form of the draft order at Tab 4 of the

Applicants' Motion Record, among other things:

(@)

abridging the time for and validating service of this notice of motion and the motion

record and dispensing with service on any person other than those served;
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(b) approving the Monitor's First Report dated November 13, 2024 (the “First
Report”) and Second Report dated February 26, 2025 (the “Second Report”) filed

in these CCAA proceedings, and the activities of the Monitor as set out therein; and

(© approving the fees and disbursements of the Monitor and its legal counsel as set out

in the Second Report.

3. Such further and other relief as this Court may deem just and equitable.

THE GROUNDS FOR THE MOTION ARE:

Background

4. NCI, the Applicants' operating entity, is a Canadian licensed producer of cannabis
products. Its customers include large and industry leading participants. Besides supplying
the Canadian market, NCI, through one of its main customers, also supplies dried cannabis

to international markets, including Portugal, Germany and Israel.

5. NCI is primarily a business-to-business company.

6. The business operates out of a large state of the art cannabis production facility located in
Hamilton, Ontario (“Hamilton Facility”). NCI uses advanced technologies at the

Hamilton Facility to produce and supply cannabis products.

Financial Difficulties

7. In early November 2024, the Applicants urgently sought protection in these proceedings
(the “CCAA Proceedings”) under the Companies' Creditors Arrangement Act, R.S.C.

1985, ¢, C-36, as amended (“CCAA”) on account of the financial pressures arising as a
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result of: (i) the loss of revenues in excess of $500,000 due to certain customers filing under
the CCAA; (ii) intense competition and an over-supply of cannabis products leading to
significant price reductions; (iii) litigation costs related to certain, contingent claims; (iv)
the payment demand from a secured creditor; and (v) the low market demand for cannabis

products, partially as a result of the illicit market for cannabis, causing a decline in orders.

On November 6, 2024, the Honourable Justice Cavanagh granted an order (“Initial

Order”), among other things:

@ granting a stay of proceedings until November 15, 2024;

(b) appointing BDO Canada Limited as the CCAA monitor of the Applicants (in such

capacity, the “Monitor™);

(© granting the Monitor, counsel to the Monitor, and the Applicants' counsel the
benefit of a $200,000 charge (“Administration Charge”) as security for their

professional fees and disbursements; and

(d) granting a Director's Charge in the amount of $100,000 (“Director's Charge”).

At the Comeback Hearing on November 15, 2024 (the “Comeback Hearing”), the

Honourable Justice Cavanagh granted two orders:

@ An amended and restated initial order (“Amended and Restated Initial Order” or

“ARI10”), among other things:

0] extending the stay of proceedings to and including March 7, 2025;



(b)

(i)

(iii)

(iv)
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approving a debtor-in-possession (“DIP”) term sheet dated November 11,
2024 (“DIP Term Sheet”) between the Applicants and Lending Stream Inc.
or its nominee in its capacity as the DIP lender (“DIP Lender”), authorizing
a $400,000 DIP loan (plus interest, fees and expenses) and granting a
corresponding charge (“DIP Lender's Charge”) in favour of the DIP

Lender;

approving an increase to the Administration Charge to the maximum

amount of $400,000;

approving an increase to the Director's Charge to the maximum amount of

$200,000; and

An order (“Sale Process Approval Order”), among other things:

(i)

(i)

(iii)

authorizing and empowering the Company to enter into a stalking horse
purchase agreement dated November 11, 2024 (the “Stalking Horse
Agreement”) between the Company and the DIP Lender or its nominee in

its capacity as stalking horse purchaser (the “Stalking Horse Purchaser”);

approving the sales process (“Stalking Horse Sales Process” or “Sales
Process™) including the sales agent agreement dated November 11, 2024

(the “Sales Agent Agreement”), and the Stalking Horse Agreement;

approving the payment and priority of payment of the Break Fee, the
Professional Fees, and the Deposit Repayment, as provided for in the

Stalking Horse Agreement;
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(iv)  approving the appointment or engagement of Kronos Capital Partners Inc.
under the Sales Agent Agreement as the sales agent (the “Sales Agent”) to

assist with the implementation of the Stalking Horse Sales Process; and

(V) confirming that the Stalking Horse Agreement represents the “Stalking
Horse Bid” as defined in and for purposes of the Sale Process Approval

Order.

As set out in detail in the initial application in these CCAA Proceedings, the Company
faced several lawsuits or contingent claims. One of those lawsuits was commenced by
Ignite. Pursuant to a Statement of Claim dated December 2, 2021, as amended, Ignite
commenced a claim in Ontario against the Applicants (the “Ignite Lawsuit™) pursuant to
a Sales and Distribution Agreement dated November 5, 2020 (the “Ignite Agreement”).
NCI defended and counterclaimed in the Ignite Lawsuit. A primary issue of contention in
the lawsuit concerns an advance payment of $1 million and its treatment under the Ignite
Agreement. Generally, in the pleadings, Ignite claims damages including the return of most
of the advance payment on the grounds of breach of contract, unjust enrichment and a
constructive trust, while NCI denies unjust enrichment and a constructive trust and claims
aright to set-off and seeks a declaration that it is entitled to retain the balance of the advance
payment for the costs and expenses it incurred for the work performed under the Ignite

Agreement and for the promised sales commissions.

In these CCAA Proceedings, Ignite's lawyer attended the Comeback Hearing. As noted
above, at the Comeback Hearing, the Court granted the ARIO and the Sale Process

Approval Order. Pursuant to the ARIO, the Court granted, among other things, the super-
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priority DIP Lender's Charge, Directors' Charge and Administration Charge that shall “rank
in priority to all other security interests, trusts, liens, charges, encumbrances and claims
of secured creditors, statutory or otherwise” (emphasis added). Under the Sale Process
Approval Order, the Court approved, among other things, the Stalking Horse Agreement.
Pursuant to the Stalking Horse Agreement, the Ignite Lawsuit (including Ignite's alleged
Constructive Trust Claim) is an Excluded Liability listed in Schedule “C” of the Stalking
Horse Agreement. As an Excluded Liability, the Ignite Lawsuit is not an obligation of NCI
and is not a claim against the Purchased Shares. Put simply, under the Stalking Horse
Agreement, the parties agreed that the Ignite Lawsuit (including the alleged Constructive
Trust Claim) is “vested out” of NCI and the Purchased Shares, and as an Excluded Liability
is an alleged obligation of ResidualCo. Ignite did not oppose the relief sought and obtained
by the Applicants at the Comeback Hearing, including the super-priority DIP Lender's
Charge, Director's Charge and Administration Charge under the ARIO, and the agreed
“vesting-out” of the Ignite Lawsuit, including the alleged Constructive Trust Claim, as an
Excluded Liability under the Stalking Horse Agreement as approved by the Sale Process
Approval Order. Nor did Ignite's lawyer raise Ignite's alleged Constructive Trust Claim in
submissions at the Comeback Hearing. Finally, the ARIO and Sale Process Approval
Order, which among other things, granted respectively the above super-priority charges
and approved the agreed “vesting-out” of the Ignite Lawsuit under the Stalking Horse

Agreement, were not appealed by Ignite.

Four days after the Comeback Hearing, Ignite's lawyer wrote to the Monitor on November
19, 2024 raising, among other things, the Ignite Lawsuit against the Applicants including

the alleged Constructive Trust Claim. In reply, Monitor's counsel wrote to Ignite's lawyer
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on December 6, 2024. Part of that reply by Monitor's counsel provided as follows: “It is
unclear why this position [i.e., the Constructive Trust Claim] was not put to the Court at
the Comeback Hearing, at which hearing counsel to Ignite appeared...As you are aware,
the Monitor is not the arbiter of any claim advanced by Ignite. The Monitor has, however,
undertaken a preliminary review of Ignite's pleadings and the applicable law, and we can
advise that it is not clear to us based on the claim that a court would conclude that Ignite is
entitled to a constructive trust, nor that any claim would impede the sale process approved
by the CCAA Court...We also made inquires with counsel to the Applicants. Not
surprisingly, the Applicants' position is dismissive of Ignite's claim and rejects the claim

for constructive trust claim.” (emphasis added)

On or about January 31, 2025 — subsequent to the bid deadline in the Court-ordered
Stalking Horse Sale Process — Ignite served a Notice of Motion, returnable on a date to be
set by the Commercial List, in which part of the relief includes Ignite's alleged Constructive
Trust Claim. As of February 25, 2025, a returnable date for Ignite's motion has not been

scheduled by Ignite.

On February 24, 2025, the Stalking Horse Agreement was amended by the parties.

Sales Process

15.

Due to the nature of the Applicants' business, and the emergent liquidity crisis that
precipitated the CCAA filing, key stakeholders and the Applicants recognized that value
preservation could only be achieved from a going concern sale of the business in the

context of an orderly court supervised process.
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The Sales Process and its stalking horse component was designed to provide stability to
the business and signal to the world that operations would continue, and that customer

orders would be fulfilled, both during and after the restructuring.

The Monitor and the Sales Agent, in conjunction with the Applicants, conducted the Sales

Process in accordance with the Sale Process Approval Order.

The Sales Agent, in conjunction with the Monitor, prepared a marketing process and
opportunity summary, and undertook a marketing process that broadly canvassed a

comprehensive network of cannabis industry participants.

The Second Report of the Monitor provides a detailed overview of the steps the Sales
Agent, in conjunction with the Monitor, took to identify, market to, and provide an

opportunity for interested parties to invest in, or acquire NCI.

Results of Sales Process

20.

21.

A total of approximately 53 parties were invited or contacted to participate in the Stalking
Horse Sales Process, 4 of which signed a nondisclosure agreement and received the
documents prepared by the Sales Agent or Monitor including the non-disclosure agreement

and teaser letter.

The Stalking Horse Agreement served as a baseline for interested parties to consider during
their participation in the Sales Process. The Stalking Horse Agreement provided certainty
that a going-concern solution for the Applicants had already been identified, while
providing a minimum purchase price and deal structure in order to encourage superior bids

from interested parties.

10
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Under the Sale Process Approval Order, the initial bid deadline was Monday, January 27,

2025 (the “Bid Deadline”).

Except for the Stalking Horse Bid, there were no other bids or Qualified Bids received by
the Bid Deadline. As a result, the Stalking Horse Bidder or Stalking Horse Purchaser was
declared as the Successful Bidder or the Successful Bid. The Monitor will report in detail

on the results of the Sales Process in its Second Report.

The Sales Process was conducted in a manner so as to create and maintain a “competitive
tension” as between any interested parties, with a view to promoting interest in the

opportunity and yielding the highest and best sale price for the Applicants.

All reasonable steps to obtain the best price have been taken and the Sales Process was
commercially reasonable, professionally run and robust in the circumstances. There are no

other offers and there is no additional funding to conduct further sales efforts.

SPA and Proposed Transaction

26.

27.

The principal of the Stalking Horse Purchaser has experience in the Canadian cannabis
industry. NCI's cannabis licence and operations have value to the Stalking Horse
Purchaser. The Stalking Horse Purchaser's intention is to operate the business as a going
concern and Health Canada-compliant operation. Furthermore, as disclosed in the initial
application and Comeback Hearing, the principal of the Stalking Horse Purchaser and the

principal of the Vendor/Company are brothers.

The Transaction contemplates the use of a “reverse vesting order” to preserve the cannabis

licence which is essential for the company to continue operations as a going concern.

11
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NCI operates in a highly regulated environment in accordance with the Cannabis Act
(Canada) and applicable provincial and municipal legislation. Among other things, the
statutory and regulatory framework has strict rules regarding the sale of cannabis. For
example, cannabis licences are generally non-transferable. If the Transaction was
structured as a traditional asset sale, the cannabis licence would have to be re-issued, which
would considerably extend the time required to close the Transaction and increase the
closing risk. The Applicants do not have the requisite cash to continue operations while

waiting a significant period of time for the Transaction to close.

Accordingly, the SPA was structured as a reverse vesting transaction because, in part, it
will permit NCI to maintain its cannabis licence and any other strategic assets. The
Transaction under a reverse vesting structure will not result in any material prejudice or
impairment of any of the Applicants' creditors rights that they would otherwise have under
an asset sale transaction or under any other available alternative. The SPA maintains the

rights that creditors would otherwise have in an asset sale transaction.

A summary of the key terms and conditions of the SPA are as follows (all capitalized terms

not otherwise defined herein shall have the meaning given to them in the SPA):

@ Closing Date: Subject to the terms and conditions of the SPA, the Closing shall
occur 10 business days after an Approval and Reverse Vesting Order satisfactory
to the Parties has been issued and entered, and no later than April 1, 2025 or such

later date as the Parties may agree in writing.

(b) Share Purchase: The Purchaser or Stalking Horse Purchaser shall purchase the

Purchased Shares from the Vendor, free and clear of all Encumbrances (other than

12
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Permitted Encumbrances), with the result that the Purchaser or Stalking Horse

Purchaser shall become the sole shareholder of NCI at the Closing Time.

Excluded Assets, Contracts and Liabilities: All of the Excluded Assets, and
Excluded Liabilities will be transferred to and assumed by ResidualCo. As noted
above, the Excluded Liabilities include the Ignite Lawsuit including the alleged
Constructive Trust Claim. All Claims related to Excluded Liabilities will continue
to exist as against ResidualCo and the Claims shall attach to the Purchase Price and

the Excluded Assets, if any, which shall be available to satisfy such Claims.

Approval and Reverse Vesting Order: The obligations of the Parties to close the

Transaction is subject to the granting of the Approval and Reverse Vesting Order.

In addition to seeking approval of the Transaction through the Approval and Reverse

Vesting Order, the Applicants are also seeking the approval of other relief critical to the

completion of the Transaction, including, among other things:

(a)

(b)

(©)

(d)

adding ResidualCo as an Applicant;

vesting all of the Excluded Assets, Excluded Contracts, and Excluded Liabilities in
ResidualCo, and discharging all Encumbrances (other than the Permitted

Encumbrances) against the Retained Assets;

granting the Releases; and

granting certain enhanced powers to the Monitor in respect of ResidualCo.

13
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In order to consummate the proposed Transaction, the Applicants are seeking to add
ResidualCo as an Applicant in these CCAA Proceedings. Doing so will allow the Purchaser
or Stalking Horse Purchaser to acquire all issued and outstanding shares of the Purchased
Shares, free and clear of all Encumbrances (except for Permitted Encumbrances), while
allowing the claims of the Applicants’ or NCI's stakeholders to continue against

ResidualCo.

ResidualCo is a corporation that has been incorporated under the laws of Ontario.
Immediately after the Excluded Assets and Excluded Liabilities are transferred to
ResidualCo, ResidualCo will be balance sheet insolvent and the claims against ResidualCo

will be in excess of the statutory threshold of $5 million.

Reverse Vesting to ResidualCo

34.

35.

The Transaction is contingent upon a pre-closing reorganization (the “Pre-Closing

Reorganization”), which will:

@) the Transferred Assets, if any, shall be transferred to NCI; and

(b) the Excluded Assets and Excluded Liabilities shall be transferred to and vested in

ResidualCo pursuant to the Approval and Reverse Vesting Order.

The Pre-Closing Reorganization, and in particular its reverse vesting component, is critical
to the Transaction. The reverse vesting structure contemplated by the Transaction has been
effectively implemented in other similar transactions for licenced cannabis companies and
as noted above, has the effect of minimizing regulatory hurdles and decreasing closing

uncertainty.
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The Stalking Horse Purchaser was not prepared to proceed with a Transaction in respect of
NCI by way of an ordinary asset sale structure due to, among other things, the regulatory

restrictions on transferring cannabis licences.

Benefits of Transaction

37.

38.

39.

40.

41.

The primary benefit of the proposed Transaction is the continuity of business operations.
Completion of the Transaction will preserve NCI's structure of operations, maintain the
current licence, and preserve the economic activity and customer and supply arrangements

without interruption.

A number of key individuals associated with the business will remain with NCI following
the closing of the proposed Transaction. This, together with the “reverse vesting” structure
of the Transaction, will ensure that the change in control of the business does not impact

the preservation of the valuable cannabis licence.

The Transaction will achieve the purpose of the CCAA Proceedings which is to ensure the
business emerges from CCAA protection in a stronger form that preserves enterprise value
and employment for as many of its employees as reasonably possible. Post-closing, NCI's

business will continue as a going-concern.

Given the breadth and duration of the Sales Process, it is unlikely that a further sale process
would yield any other meaningful opportunities. Moreover, the Applicants cannot afford

additional sale efforts.

The Monitor will provide its view on the Sales Process, the necessity of the reverse vesting

structure, and the Transaction in its Second Report.
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Releases

42.

The proposed released claims encompass all claims related to the CCAA Proceedings, the
SPA, and the Transaction against the Released Parties, excluding claims not permitted to
be released under section 5.1(2) of the CCAA. These releases aim to provide certainty and
finality for the Released Parties. The Applicants consider these releases suitable due to the
significant contributions of the Released Parties in the CCAA Proceedings and the

Transaction, enabling the Applicants to continue as a going concern.

Requested Extension of Stay of Proceedings

43.

44,

45,

46.

47.

The current stay period expires on March 7, 2025.

The Applicants are requesting an extension of the stay up to and including April 11, 2025
(“Extended Stay Period”) to allow time to complete the necessary steps to close the

Transaction.

The Applicants have acted, and continue to act, in good faith and with due diligence in

furtherance of these CCAA Proceedings.

It is just and convenient and in the interests of the Applicants and their stakeholders that

the stay of proceedings be extended to April 11, 2025.

The Monitor supports, and no creditor will be prejudiced by, the extension of the stay for

the Extended Stay Period.

TerrAscend
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TerrAscend Corp. (“TerrAscend”), the owner of Gage Growth Corp., an alleged secured
creditor of the Company, has raised some concerns with the Monitor. TerrAscend is
concerned that, among other things, the ultimate owners of the Stalking Horse Purchaser
and Applicants are brothers, the Transaction is not at arm's length and the Transaction
should therefore be subject to additional scrutiny under the CCAA. The Company does
not share these concerns regarding the Transaction, and the family ties (i.e., brothers)
between Lending Stream/Stalking Horse Purchaser and the Applicants were disclosed in
the initial application. The Monitor will address TerrAscend's concerns in its Second

Report.

Ignite's Constructive Trust Claim

49,

As noted above, Ignite is making a Constructive Trust Claim in the Ignite Lawsuit. A key
provision of the Ignite Agreement that is being relied upon in the Ignite Lawsuit is section
4 (c). The provision provides as follows: “Advance Payment to Distributor [NCI]. In
exchange for the Distributor's [NCI's] performance of its services hereunder, Brand [Ignite]
shall pay Distributor [NCI] an Advance Rayment [sic] of one million Canadian Dollars
($1,000,000 CAD) upon execution of this agreement [the “Advance Payment”]. The
commission fees as defined in 4 (a) shall be applied to this advance payment as shall
obligations of the brand [Ignite] for payments on any other services provided by Distributor
[NCI], until the advance is paid in full. Should this agreement be terminated by Distributor
[NCI] before the advance is fully offset by brand [Ignite] obligations, Distributor [NCI]

shall refund balance outstanding to Brand [Ignite].” (emphasis added)
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51.

52.
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As a claim against NCI and the Purchased Shares, the Constructive Trust Claim made in
Ignite's Lawsuit fails for several reasons. Under the Sale Process Approval Order and
Stalking Horse Agreement, the Ignite Lawsuit is an Excluded Liability and not an
obligation of NCI or a claim against the Purchased Shares. Ignite did not oppose or appeal
the Sale Process Approval Order. To allow the Collateral Trust Claim against NCI and the
Purchased Shares in the circumstances would constitute a collateral attack on the Sale
Process Approval Order that approved the Stalking Horse Agreement. This alone is
sufficient grounds for not permitting the Constructive Trust Claim against NCI and the

Purchased Shares.

As a claim in priority to the Administration Charge, Directors' Charge and DIP Lender's
Charge, the Construction Trust Claim similarly fails for several reasons. Under the ARIO,
these charges were granted super-priority including ranking ahead of trusts. Ignite did not
oppose or appeal the ARIO. To allow the Collateral Trust Claim in priority to these charges
would constitute a collateral attack on the ARIO that approved the super-priority charges
including over trusts. This alone is sufficient grounds for not permitting the Constructive

Trust Claim in priority to the court-ordered charges under the ARIO.

In the alternative, the Constructive Trust Claim generally fails for several reasons:

@ Ignite is an alleged unsecured creditor only, with a contingent claim. As noted
above, the Ignite Lawsuit was commenced in Ontario before these CCAA
Proceedings. NCI defended and counterclaimed in the Ignite Lawsuit. Part of NCI's
defence denies that Ignite is entitled to damages on account of the Advance

Payment and denies that Ignite has a constructive trust. NCI also counterclaimed

18
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against Ignite seeking, among other things, a declaration that NCI is entitled to
retain or set-off the balance of the Advance Payment and damages for breach of

contract.

The Ignite Agreement does not give rise to a contractual or express trust. The
relationship of Ignite and NCI is clearly expressed under the Ignite Agreement as
that of “independent contractors” and not as agents, partners, joint ventures, co-
owners or otherwise as participants in a joint or common undertaking or fiduciary
relationship. There is no intention to create a trust relationship and there is no
reason in this case for the Court to rewrite the Ignite Agreement between the parties

by creating such a trust relationship.

The Ignite Agreement permits Ignite to avail itself of a limited refund right of the
Advance Payment under section 4 (c) above, subject to offset to pay NCI's
commission fees and Ignite's obligations for payments on any other services
provided by NCI, should this agreement be terminated by NCI. Ignite
terminated the Ignite Agreement. Since Ignite terminated the Ignite Agreement
itself, Ignite cannot avail itself of this limited contractual refund right under section
4 (c). Furthermore, the section expressly preserves NCI's set-off rights against the
Advance Payment and NCI also pleaded in the Ignite Lawsuit that it is entitled to
set-off the full amount of the Advance Payment in relation to the costs and expenses
incurred for the work performed under the Ignite Agreement and for the promised

sales commissions NCI would receive under the Agreement.
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In the absence of an express or contractual trust, in order to establish a constructive
or resulting trust on the basis of unjust enrichment, a court must be satisfied that
there has been an enrichment, a corresponding deprivation, and no juristic reason
to allow the enrichment and deprivation. The juristic reason for the use of the funds
or Advance Payment existed by virtue of the Ignite Agreement itself and in
particular, under section 4 (c), which expressly provides that the “commission fees
as defined in 4 (a) shall be applied to this advance payment as shall obligations of
the brand [Ignite] for payments on any other services provided by Distributor

[NCI], until the advance is paid in full.” (emphasis added).

In respect of a remedial constructive trust, a primary focus for any constructive trust
analysis is whether there is anything that would render the imposition of a
constructive trust unjust and the interests of intervening creditors — which is
attributed significant weight in the insolvency context. Courts have almost always
refused to grant a constructive trust if doing so would upset the established priority
scheme amongst secured creditors, particularly where a constructive trust would
unfairly compromise the legitimate interests of a secured creditor. In the insolvency
context, this has been clarified to include both secured creditors and general
creditors, as well as any other relevant third parties. Applied here: (i) it would be
unjust to impose Ignite's alleged Constructive Trust Claim against NCI and the
Purchased Shares and in priority to the DIP Lender's Charge, Director's Charge and
Administration Charge, especially given that Ignite did not oppose the Sale Process
Approval Order (including the Stalking Horse Agreement) and ARIO (including

the court-ordered super-priority charges) at the Comeback Hearing; did not appeal
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the ARIO and Sale Process Approval Order; and to allow the Constructive Trust
Claim at this late stage would be a collateral attack of the ARIO and Sale Process
Approval Order; (ii) it would be unjust to impose Ignite's alleged Constructive Trust
Claim in priority to the claims of the secured creditors of NHI and/or NCI, including
Lending Stream Inc., TerrAscend and 1000593616 Ontario Inc., given their
legitimate expectation that the security they registered in respect of their loans or
assigned loans and security or assigned security would be respected, and there is no
statutory or contractual basis that Ignite would have greater rights. The fact that no
statutory regime and contractual arrangement provides for any trust in favour of
Ignite supports the legitimate expectations of secured creditors that their loans and
security would not be outranked by the Constructive Trust Claim that could not
have been foreseen or accounted for at the time their loans were advanced or
assigned; and (iii) Ignite is an alleged unsecured creditor with a contingent claim;
the creation or imposition of the Constructive Trust Claim would violate the pari
passu principle, by giving an unsecured creditor, or an alleged unsecured creditor,
an advantage over other alleged unsecured creditors, including the contingent

claims of Pure Sunfarms Corp. and 10805696 Canada Inc., o/a Mauve & Herbes.

Approval of Monitor's Activities and Fees

53.  The Applicants are seeking approval of the Monitor's activities as set out in its First Report
and Second Report. The Monitor has played a significant role in advancing the Applicants'

restructuring efforts.
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54.  The Applicants are also seeking approval of the fees and disbursements of the Monitor and
its legal counsel incurred to date in connection with the CCAA Proceedings. The Monitor
and its legal counsel have played a pivotal role in these proceedings. They will include fee
affidavits providing a detailed summary of their fees and disbursements incurred to date
during the CCAA Proceedings in the Second Report of the Monitor.

General

55.  The provisions of the CCAA, including sections 11, 11.02, 11.2, 11.03, 18.6 and 36, and
the statutory, inherent and equitable jurisdiction of this Court.

56. Rules 1.04, 1.05, 2.01, 2.03, 3.02, 16, 37, and 39 of the Rules of Civil Procedure, R.R.O.
1990, Reg. 194, as amended,

57.  Section 97, 100, and 106 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended;
and

58.  Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

@ the Affidavit of Ziad Reda, sworn February 25, 2025 and the exhibits attached

thereto;

(b) the Second Report of the Monitor, including as an appendix the First Report

(without appendices), to be filed; and

(o) such further and other evidence as counsel may advise and this Court may permit.
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TO:
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FOGLER, RUBINOFF LLP
Lawyers

Scotia Plaza

40 King Street West, Suite 2400
P.O. Box #215

Toronto, ON M5H 3Y2

Vern W. DaRe (LSO# 32591E)
Tel:  416.941.8842
Fax: 416.941.8852

vdare@foglers.com

Lawyers for the Applicants
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PROCEEDING COMMENCED AT
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Lawyers for the Applicants, Noya Holdings Inc. and
Noya Cannabis Inc.
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Court File No. CV-24-00730120-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
NOYA HOLDINGS INC. AND NOYA CANNABIS INC.

Applicants
AFFIDAVIT OF ZIAD REDA
(Sworn February 25, 2025)

|, Ziad Reda, of the Town of Ancaster, in the Province of Ontario, MAKE OATH AND

SAY AS FOLLOWS:

A

INTRODUCTION

I am a director and Chief Executive Officer of the applicant, Noya Holdings Inc. (formerly,

Radicle Cannabis Holdings Inc.) (“NHI”).

I am also the Chief Executive Officer and a director of NHI's wholly-owned subsidiary and
applicant, Noya Cannabis Inc. (formerly, Radicle Medical Marijuana Inc. and Radicle

Remedy Inc.) (“NCI”).

As discussed below, NCI is the operating entity and a licensed producer of cannabis

products under the Cannabis Act, S.C. 2018, c. 16.
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NHI and NCI are the current “Applicants” in this CCAA proceeding (“CCAA
Proceedings”), and 2675383 Ontario Limited (“267”), owned primarily by NHI, is the

“Non-Applicant Stay Party”.

| have personal knowledge of the matters to which I depose in this affidavit, except where
I have obtained information from others. Where | have obtained information from others,
| have stated the source of my information and, in all such cases, believe such information

to be true.

| have sworn two previous affidavits in these CCAA Proceedings: my first Affidavit was
sworn on October 28, 2024 (“First Reda Affidavit”); and my second affidavit was sworn
on November 12, 2024 (“Second Reda Affidavit”). Copies of the First Reda Affidavit
and Second Reda Affidavit, without exhibits, are attached hereto as Exhibit “A” and
Exhibit “B”, respectively. Any capitalized terms in this Affidavit that are not defined have

the meaning ascribed to them in the First Reda Affidavit and Second Reda Affidavit.

HISTORY OF THE CCAA PROCEEDINGS

The Applicants applied for urgent relief under the Companies’ Creditors Arrangement Act,
R.S.C. 1985, c. C-36, as amended (the “CCAA”) on November 6, 2024 (the “CCAA
Proceedings”), because a payment demand had been made by one of the secured creditors,
there were pressing deadlines regarding certain litigation or arbitration proceedings, and

there was a looming cash or liquidity shortage to sustain operations.

On November 6, 2024, the Honourable Justice Cavanagh made an order (the “Initial

Order”) in these CCAA Proceedings, among other things:

4935-4233-6286.1
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@ granting a stay of proceedings in favour of the Applicants and 267 up to and
including November 15, 2024;

(b) appointing BDO Canada Limited as monitor of the Applicants (in such capacity,
the “Monitor”);

(© granting a $200,000 first-priority administration charge in favour of counsel to the
Applicants, the Monitor and counsel to the Monitor, to secure payment of their
professional fees and disbursements to the maximum amount of $200,000
(“Administration Charge”™);

(d) granting a second-priority directors' charge in the amount of $100,000 (“Directors’
Charge”); and

(e) scheduling a return hearing date for November 15, 2024 (“Comeback Hearing”).

9. At the Comeback Hearing, Honourable Justice Cavanagh granted two orders:
@ An amended and restated initial order (“Amended and Restated Initial Order™),

4935-4233-6286.1

among other things:

Q) extending the stay of proceedings to and including March 7, 2025;

(i) approving a debtor-in-possession (“DIP”) term sheet dated November 11,
2024 (“DIP Term Sheet”), and approving a $400,000 DIP loan (“DIP

Loan”) and a corresponding third-priority charge (“DIP Lender's



(b)

4935-4233-6286.1

(iii)

(iv)

(v)

Charge™) in favour of Lending Stream Inc. (“Lending Stream”) in its

capacity as the DIP lender (“DIP Lender”);

approving an increase to the Directors' Charge to the maximum amount of

$200,000;

approving an increase to the Administration Charge to the maximum

amount of $400,000; and

authorizing the Applicants to make payments to certain third-party suppliers

for pre-filing expenses, with the consent of the Monitor.

An order (“Sale Process Approval Order”), among other things:

(i)

(i)

(iii)

authorizing and empowering NHI and NCI to enter into a stalking horse
purchase agreement dated November 11, 2024 (the “Stalking Horse SPA”)
between NHI, NCI and Lending Stream, or its nominee (in such capacity,

the “Stalking Horse Purchaser”);

approving the Stalking Horse SPA as well as the payment and priority of
payment of the associated Break Fee, Professional Fees and Deposit

Repayment;

approving the sale process (“Stalking Horse Sales Process” or “Sale
Process™) including the sales agent agreement dated November 11, 2024

(“Sales Agent Agreement”);
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10.

11.

12.

13.

(iv)  authorizing and directing the Monitor to take such steps as it deems
necessary or advisable to carry out and perform its obligations under the
Stalking Horse Sales Process, subject to prior approval of the court being
obtained before completion of any transaction under the Stalking Horse

Sales Process; and

(V) approving the appointment or engagement of Kronos Capital Partners Inc.
as the sales agent (“Sales Agent”) to assist with the implementation of the

Stalking Horse Sales Process.

The Initial Order of Justice Cavanagh dated November 6, 2024 and the accompanying

Endorsement dated November 6, 2024 is attached hereto as Exhibit «“C”.

The Amended and Restated Initial Order of Justice Cavanagh dated November 15, 2024 is

attached hereto as Exhibit «“D”.

The Sale Process Approval Order dated November 15, 2024 and the accompanying
Endorsement of Justice Cavanagh dated November 15, 2024 (“Sale Process Approval
Endorsement”) are attached hereto as Exhibit “E” and Exhibit “F”, respectively. As
noted above, under the Sale Process Approval Order, the Stalking Horse SPA was approved

by the Court. A copy of the Stalking Horse SPA is attached hereto as Exhibit “G”.

As set out in detail in the First Reda Affidavit, certain contingent claims led to this CCAA
filing. One of those claims is by Ignite International Brands (Canada) Ltd. (“Ignite”).
Pursuant to a Statement of Claim dated December 2, 2021, as amended, Ignite commenced

a claim in the Ontario Superior Court of Justice (the “Ignite Lawsuit™) against NCI and

4935-4233-6286.1
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NHI pursuant to a Sales and Distribution Agreement dated November 5, 2020 (the “Ignite
Agreement”). In the Ignite Lawsuit, Ignite sought various relief based on several grounds,
including monetary damages in excess of or approximately $2 million against NCI and
NHI for allegedly breaching the Ignite Agreement, unjust enrichment, constructive trust
and the return of or part of the Advance Payment (as defined below). NCI opposed the
Ignite Lawsuit and responded with a Statement of Defence and Counterclaim dated
February 28, 2022, as amended (“NCI's Defence and Counterclaim to the Ignite
Lawsuit™). Part of that defence denies that Ignite is entitled to damages on account of the
Advance Payment and denies that Ignite has a constructive trust. NCI also counterclaimed
against Ignite seeking, among other things, a declaration that NCI is entitled to retain the
balance of the Advance Payment and damages for breach of contract. Regarding the
Advance Payment, NClI also pleaded that it is entitled to set-off the full amount in relation
to the costs and expenses incurred for the work performed under the Ignite Agreement and
for the promised sales commissions NCI would receive under the Ignite Agreement. Ignite
provided a Reply and Defence to Counterclaim dated May 2, 2022 (“Ignite's Reply”).
Before the commencement of these CCAA Proceedings, the Ignite Lawsuit was scheduled,
or was to be scheduled, for mediation in Ontario in early 2025. Attached hereto and marked
as Exhibit “H” is a true copy of the Ignite Agreement; and attached hereto and marked as
Exhibit “I” are true copies of the Ignite Lawsuit, NCI's Defence and Counterclaim to the

Ignite Lawsuit and Ignite's Reply.

I am advised by Applicants' counsel and do verily believe the following: (i) Ignite's lawyer

attended the Comeback Hearing in these CCAA Proceedings; (ii) Ignite did not oppose the

4935-4233-6286.1
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relief sought and granted at the Comeback Hearing pursuant to the ARIO and the Sale
Process Approval Order; (iii) Ignite's lawyer did not raise Ignite's alleged Constructive
Trust Claim (defined below) in submissions at the Comeback Hearing; and (iv) Ignite did
not appeal the ARIO and Sale Process Approval Order. Pursuant to the ARIO, the Court
granted, among other things, the super-priority DIP Lender's Charge, Directors' Charge and
Administration Charge that shall “rank in priority to all other security interests, trusts,
liens, charges, encumbrances and claims of secured creditors, statutory or otherwise”
(emphasis added). Under the Sale Process Approval Order, the Court approved, among
other things, the Stalking Horse SPA. Pursuant to the Stalking Horse SPA, the Ignite
Lawsuit is included as one of the Excluded Liabilities listed in Schedule “C” (listed at

number 7), that is not an obligation of NCI and is not a claim against the Purchased Shares.

Four days after the Comeback Hearing, Ignite's lawyer wrote to the Monitor on November
19, 2024. In the letter, Ignite's counsel informed the Monitor that under the Ignite Lawsuit,
Ignite has claimed damages against the Applicants for, among other things, unjust
enrichment in the amount of $957,537.39 representing an advance payment made by Ignite
to NCI pursuant to section 4(c) of the Ignite Agreement, and Ignite is entitled to a
constructive trust over the funds by which NCI was allegedly unjustly enriched, being
$957,537.39, and a constructive trust in any assets to which the funds trace (the
“Constructive Trust Claim”). Attached hereto and marked as Exhibit “J” is a true copy

of the November 19, 2024 letter (with enclosures) from Ignite's lawyer.

In reply, Monitor's counsel wrote to Ignite's lawyer on December 6, 2024. Part of that

reply by Monitor's counsel provided as follows: “It is unclear why this position [i.e.,

4935-4233-6286.1
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Constructive Trust Claim] was not put to the Court at the Comeback Hearing, at which
hearing counsel to Ignite appeared...As you are aware, the Monitor is not the arbiter of any
claim advanced by Ignite. The Monitor has, however, undertaken a preliminary review of
Ignite's pleadings and the applicable law, and we can advise that it is not clear to us based
on the claim that a court would conclude that Ignite is entitled to a constructive trust, nor
that any claim would impede the sale process approved by the CCAA Court...We also
made inquires with counsel to the Applicants. Not surprisingly, the Applicants' position is
dismissive of Ignite's claim and rejects the claim for constructive trust claim.” (emphasis
added). Attached hereto and marked as Exhibit “K” is a true copy of the December 6,

2024 letter from Monitor's counsel.

On or about January 31, 2025 (after the bid deadline in the court-ordered Sale Process),
the Monitor and other parties were served with a Notice of Motion by Ignite, returnable on
a date to be set by the Commercial List, in which part of the relief includes Ignite's alleged
Constructive Trust Claim. As of today (being February 25, 2025), a returnable date for
Ignite's motion has not been scheduled by Ignite. Attached hereto and marked as Exhibit

“L” is a true copy of Ignite's Notice of Motion.

TerrAscend Corp. (“TerrAscend”), the owner of Gage Growth Corp., an alleged secured
creditor of the Company, has raised some concerns, in a letter dated January 16, 2025 from
its lawyer to Monitor's counsel, including that the ultimate owners of the Stalking Horse
Purchaser and the Applicants are brothers; the Stalking Horse Bid is not an arm's length
transaction; and the transaction may require additional scrutiny under the CCAA. The

Applicants do not share or have these concerns, and | acknowledged this family

4935-4233-6286.1
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relationship in the First Reda Affidavit. The Monitor will consider TerrAscend's concerns
in its Second Report. Attached hereto and marked as Exhibit “M” is a true copy of the

letter dated January 16, 2025 from TerrAscend's lawyer.

On February 24, 2025, NHI, NCI and the Stalking Horse Purchaser made some
amendments to the Stalking Horse SPA pursuant to an Amending Agreement of the same
date, including extending the Outside Date to complete the transaction from March 3, 2025
to April 1, 2025 or such later date as the parties may agree to in writing. A copy of the said

Amending Agreement is attached hereto as Exhibit “N”.

RELIEF SOUGHT ON THIS MOTION

As elaborated below, the Stalking Horse Sales Process is now complete. The Stalking
Horse Purchaser was the successful bidder. Accordingly, | swear this affidavit in support

of a motion by the Applicants for two orders:

@ an order (“Approval and Reverse Vesting Order™) substantially in the form of
the draft order attached at Tab 3 of the Applicants' Motion Record, among other

things:

Q) extending the stay of proceedings up to and including April 11, 2025;

(i) declaring the Stalking Horse SPA, as amended (the “SPA”), entered into
between NHI (“Vendor”), NCI, and the Stalking Horse Purchaser
(“Purchaser”), as the successful bid, and approving the transaction

contemplated thereby (the “Transaction”);

4935-4233-6286.1
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(iii)

(iv)

(v)

(vi)

(vii)

-10 -

authorizing and directing the Applicants to perform their obligations under
the SPA and to take such additional steps and execute such additional
documents as may be necessary or desirable for the completion of the

Transaction;

transferring and vesting all of the Applicants' right, title, and interest in and
to the Excluded Assets, Excluded Contracts, and Excluded Liabilities (each
as defined in the SPA) to and in a newly incorporated entity, 1001155163

Ontario Inc. (“ResidualCo”);

vesting in the Purchaser or its nominee all of the right, title and interest in
and to the Purchased Shares (as defined in the SPA) free and clear of all
Encumbrances, other than Permitted Encumbrances (each capitalized term
as defined in the SPA), upon the filing of a certificate by the Monitor (as
defined below) substantially in the form attached Schedule “A” to the draft

Approval and Reverse Vesting Order (the “Monitor's Certificate”);

releasing and discharging NCI and the Purchased Sh