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Court file no. C 

COURT OF APPEAL FOR ONTARIO 

IN THE MATTER OF THE BANKRUPTCY OF SIRIUS CONCRETE INC. 

BETWEEN: 

AYERSWOOD DEVELOPMENT CORPORATION  

Respondent 
(APPELLANT) 

and 

BDO CANADA LIMITED, 
as Trustee for the Estate of SIRIUS CONCRETE INC. 

Applicant 
(RESPONDENT) 

NOTICE OF APPEAL 

AYERSWOOD DEVELOPMENT CORPORATION APPEALS to 

the Court of Appeal from the order of The Honourable Justice Jonathon 

C. George dated 14 December 2020 made at London, Ontario.

THE APPELLANT ASKS that the order be set aside and an order 

be granted providing directions for the trial of an issue, or proceeding by 

application, to determine the following issues: 

70200
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(a) A determination whether the sum of $381,578.40 held by the 

Trustee, which was received by the Trustee in or about the first to 

the fourth days of March 2019 by way of a cheque issued by 

Ayerswood Development Corporation (“Ayerswood”), is held by the 

Trustee in trust in favour of Ayerswood and does not form “property” 

of the bankrupt Sirius Concrete Inc. pursuant to the Bankruptcy and 

Insolvency Act; 

(b) A determination that to the extent the amount received by the 

Trustee from Ayerswood for holdback under the Construction Act 

included holdback attributable to the said $381,578.40 amount, 

such attributable amount should be repaid by the Trustee to 

Ayerswood; 

  

THE GROUNDS OF APPEAL are as follows:   

(a) The learned Judge erred by proceeding to decide disputed 

substantive issues on a motion for directions brought by the 

Trustee under s. 34(1) of the Bankruptcy and Insolvency Act; 

(b) The learned Judge erred by basing his determination on facts not 

in evidence and generalised assumptions or conclusions 

unsupported or insufficiently supported by evidence; 
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(c) The learned Judge erred in proceeding to determine disputed 

substantive issues in the absence of an adequate evidentiary 

record and without affording the opportunity to both Ayerswood 

and the Trustee to adduce such evidentiary record; 

(d) The learned judge erred in his public policy analysis and analysis 

of how the Bankruptcy and Insolvency Act regime” is supposed to 

work”. 

(e) The learned judge erred in holding that a trust has not and cannot 

be established by Ayerswood. 

 

THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS:  

section 193(c) of the Bankruptcy and Insolvency Act as the appeal is 

from an order in which the property involved in the appeal exceeds in 

value ten thousand dollars.  Leave to appeal is not required. 

 Dated this 24th day of December 2020. 
 
   

F. SCOTT TURTON 
Barrister-at-Law 
24 Bridgewater Drive 
Richmond Hill, Ontario L4E 3N4 
 
LSO: 17631C 
(905) 508-5821 
Fax: (905) 508-0519 
Email: scott@scottturtonlaw.com 
 
Lawyer for the Respondent/Appellant 
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TO: 
 

HARRISON PENSA LLP 
Barristers & Solicitors  
450 Talbot Street 
London, Ontario 
N6A 4K3 
 
Melinda Vine 
LSO #53612R 
 
Telephone: (519) 679-9660 
Fax: (519) 667-3362 
Email: mvine@harrisonpensa.com 
 
Lawyers for the Applicant/Respondent 
BDO Canada Limited, as Trustee for the Estate of SIRIUS 
CONCRETE INC. 
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CITATION: Sirius Concrete Inc. (Bankruptcy), 2020 ONSC 7733 
 COURT FILE NO.: 35-2481393 

DATE: 2020/12/14 

SUPERIOR COURT OF JUSTICE - ONTARIO 

RE: IN THE MATTER OF THE BANKRUPTCY OF SIRIUS CONCRETE INC. 

BEFORE: George J. 

COUNSEL: Melinda Vine, for BDO Canada Limited 

Scott Turton, for Ayerswood Development Corp. 

HEARD: November 18, 2020 
DATE: December 14, 2020 

ENDORSEMENT 

[1] Three facts set the stage for the issues raised on this motion.  First, On March 1, 2019
Ayerswood paid Sirius $381,578.40 (“March Payment”) for services rendered and
invoiced earlier that year in January.  Second, on March 4, 2019 Sirius made a voluntary
assignment in bankruptcy.  Third, BDO Canada Ltd. (“BDO”) was appointed trustee.

[2] Sirius specializes in what was described as “modern super-structures” providing, along
with other services and products, insulated concrete forms, cast-in-place concrete, and
pre-cast panelling.  At the time of its assignment Sirius was involved in several projects
including one for Ayerswood in Guelph (“Guelph Project”).

[3] BDO has previously filed, and had approved, its First, Second, and Third reports.  It now
seeks an order approving the Fourth Report dated March 3, 2020, as well as court
direction in respect of the March Payment.  It has also prepared and submitted a
supplement to its Fourth Report, dated October 16, 2020.

[4] BDO takes the position that the March Payment constitutes a pre-bankruptcy collection
of a receivable, and is not recoverable by Ayerswood. It argues that any alleged
deficiencies in the work performed by Sirius, even if established, would only entitle
Ayerswood to an unsecured claim in this bankruptcy proceeding.

[5] Ayerswood’s argument is that it made the March payment – which, again, was for work
described in a January 2019 invoice – only after being deceived by Sirius.  The
circumstances surrounding this alleged deception are set out in the affidavit of
Ayerswood construction manager John Camara, sworn October 9, 2020.  I have carefully
reviewed this affidavit and reproduce these notable passages:
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8. [Exhibit D] to this affidavit is my email exchange with Sirius on the first of 
March 2019. In my email of 10:51 a.m. on March first I write that I was at the 
job site in guelph and was disappointed that no one from Sirius showed up.  A 
meeting on site had been set up for that morning at which [point] Sirius was to 
present a detailed plan that would address the problems with their delays and 
deficiencies.  While still on site I received a call from Tomas Waite, the project 
manager at Sirius, apologizing for their failure to come to the meeting and asking 
that the meeting be put back to the following Tuesday, March fifth. I was told 
that they were discussing their plan to get back on track with their work at the 
Building and needed a bit more time hence the need to delay the meeting until 
the following Tuesday.  At that time Tomas asked me if I could help out by 
giving them the cheque for the January invoice (this is the $381,578.40).  I 
expressed my reluctance to do that until I received a satisfactory plan from then 
some confidence it would be adhered to.  Tomas assured me that Sirius was 
committed to providing me with an effective plan and sticking to it so that their 
work would be back on track and get completed.  He told me that if I provided 
the cheque now that would ensure that Sirius would push things along to get their 
work done.  The assurance of Sirius committing to finishing up the work on an 
efficient schedule was of huge importance to me as the project was significantly 
behind schedule, so in reliance on these assurances from Sirius, and believing 
them, I relented and agreed to release the cheque that day.  Sirius sent Tom 
Waites girlfriend on that Friday, 1 March, to pick up the cheque and in good faith 
I gave it to her.  I did not suspect any foul play. 

 
9. What I did not know on March first was that Sirius had already been working 
with its licenced insolvency trustee prior to March first and the documents were 
prepared, and signed, on March first 2019, to put Sirius into bankruptcy.  In 
short, when Sirius dealt with me on March first, and persuaded me to release the 
cheque to them, Sirius knew it was not going to be doing any further work on the 
building.  So when Sirius wrote to me on March 1, 2019 – “Tobin and myself 
will be making more site appearances to get things on track.  Please be patient 
with us as we work through the issues.” – Ayerswood was being lied to.  Exhibit 
E to this affidavit is a copy of the Statement of Affairs of Sirius.  While it shows 
a date of March 1, 2019 the amount of information in that form was self-
evidently not complied only after 12:44 p.m. that day [the time of the above 
quoted email].  Sirius knew they would not be returning to site and deceived me. 

 
10.  I, and hence Ayerswood, was assured by Sirius that if the payment of their 
January invoice was given to them they would come to the meeting on 5 March 
2019 with a concrete plan to solve the problems and would move their work 
ahead promptly … 

 
11. If Sirius had told me the truth on March first 2019 that they had already been 
working with BDO Canada Limited (“the Trustee”) and were going to assign 
Sirius into bankruptcy and abandon their contract for the building I never would 
have released the $381,578.40 cheque to them; Ayerswood would not have made 
that payment.  The value of the work by Sirius, coupled with the deficiencies in 
it, and the delay of the completion of the Building that they caused, meant that 
they had been over-paid for the work they had done.  Sirius was not owed 
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$381,578.40, or any part of that money, and it only received that cheque due to 
their deceit as I have outlined above. 

 
[6] The affidavit goes on to discuss the assessment of Truest Quantity Surveyors, which was 

commissioned by Ayerswood to investigate and report on the value of the work 
completed by Sirius.  The report speaks for itself and is attached as Exhibit F to Mr. 
Camara’s affidavit.  Mr. Camara deposes that “I accept as correct, and agree with, the 
conclusion of this report that Sirius was overpaid by $702,551.61” concluding that “if the 
funds behind held by the trustee, namely the $381,578.40, plus the 10% holdback 
attributable to that amount, are not returned to Ayerswood then Ayerswood would have 
paid for work that was not done and the creditors of Sirius will receive funds that were 
not earned by Sirius and were obtained through deceit”. 

 
[7] What is described above should, according to Ayerswood, result in the imposition of a 

remedial constructive trust.  The court can, it argues, grant this equitable remedy when 
funds have been obtained by misrepresentation or deceit, or in a situation of unjust 
enrichment.  While BDO does not agree these funds are held in trust, it does agree that if 
the court so finds, then said funds are not Sirius property, not now a part of its estate, and 
as such never vested in it as trustee. 

 
[8] Ayerswood is not asking that I, today, declare a trust.  It simply takes the position that the 

issue of whether one exists or not cannot be determined on the record before me.  In other 
words, it can only be properly considered  on a full evidentiary record, created in one of 
three ways: 

 
i) After a trial of an issue in the context of this bankruptcy proceeding; 

 
ii) after a hearing on a fresh application that specifically seeks the imposition 

of a trust and return of March Payment; or 
 

iii) in the construction lien matter that remains outstanding in Guelph, in 
which it filed a counterclaim seeking the return of the March Payment.  

 
[9] It takes the position that the first two options noted above are preferrable and to that end 

attaches to its materials on this motion a not yet issued Notice of Application which sets 
out the relief it wants (i.e. the declaration of a trust, and return of the March Payment). 

 
[10] BDO takes the position that the March Payment is a pre-bankruptcy collection of a 

receivable, paid in the normal course, and not recoverable by Ayerswood. It argues that 
any alleged deficiencies in Sirius’ work, and any damages that might flow therefrom (if 
established), amount only to an unsecured claim in this bankruptcy matter.  As indicated, 
BDO agrees that if the March Payment is being held in trust for Ayerswood then said 
funds would not have vested with it, as trustee, on Sirius’ assignment – and would 
therefore not be governed by s. 136 of the Bankruptcy and Insolvency Act (“BIA”).  It 
submits, however, that there is no evidence to support that position. 
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[11] While no evidence was filed in direct response to Mr. Camara’s affidavit, counsel for 
BDO points to these factors in support of its position that any claim Sirius’ work was 
deficient is doomed to fail, and that a trust does not exist: 

 
i) Before payment, Ayerswood had ample opportunity to satisfy itself as to 

the quality of the work Sirius had completed and invoiced in January. In 
other words, irrespective of what Mr. Camara deposes, if it had concerns 
about the work or issues with the invoice it would not have made the 
payment.  

 
ii) By making the March Payment Ayerswood expressed its satisfaction with 

Sirius’ work. 
 

iii) Ayerswood paid this particular invoice as it had for Sirius’ previous nine 
invoices, and in the same manner. 

 
iv) Despite any alleged deficiencies – which would, if proven, in its effect 

lower the amount of the invoice – there can be no dispute that on the 
assignment of a person into bankruptcy all of their property vests in the 
trustee, unless it can be established that the funds are held in trust. 

 
v) Mr. Camara’s affidavit discloses no basis upon which a trust could be 

imposed. 
 

vi) Ayerswood has pled no facts to support the notion that, as against Sirius, it 
is a secured creditor. 

 
vii) At the time of the March Payment Ayerswood and Sirius had an existing 

contractual relationship with Sirius routinely providing a service(s) with 
Ayerswood promptly paying for said services.  That is, this was not a one-
off transaction immediately preceding a bankruptcy, but rather a payment, 
made in the normal course, and in the context of an habitual relationship. 

 
viii) Ayerswood’ counterclaim in the Guelph Matter is not properly before the 

court as it did not seek leave as required by the BIA. 
 

ix) Lastly, and perhaps most importantly, to accede to Ayerswood’s request 
would be to improperly elevate its status beyond other unsecured 
creditors.  Such a result would carry serious implications for the BIA as it 
would invariably give rise to confusion about when certain claims could 
be commenced and would needlessly raise questions about the nature of 
the BIA’s priority scheme. 

 
[12] All creditors – at least those who made their position known – support BDO’s position 

that the funds in question form part of the bankrupt’s estate and ought to be distributed to 
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the creditors pursuant to the Claims Administration Procedure and or the BIA’s 
distribution scheme. 

 
[13] I accept that there is a live question as to whether Ayerswood was manipulated and duped 

into making the March Payment.  Meaning, it might very well have a claim for damages 
against the principal of Sirius based on what it styles a fraudulent misrepresentation.  
This is not, however, an issue for BDO to concern itself with, as the bankruptcy scheme 
is to provide for the orderly distribution of a bankrupt’s estate among its creditors (with 
proven claims), which is precisely what it is attempting to do in this case.  
 

[14] The reality is there is absolutely nothing to distinguish the character of the March 
Payment from those made in respect of the prior nine invoices issued by Sirius (and paid 
by Ayerswood).  It is true that after this one payment bankruptcy followed, but this is 
immaterial to BDO’s motion nor does it, standing alone, transform these funds into an 
amount held in trust pending “the contract getting back on track as promised”, which Mr. 
Camara asserts.   

 
[15] More than anything else, I am concerned with the public policy issue raised by BDO.  I 

truly believe that to find a trust exists in circumstances like these, would lead to chaos. It 
would, in its effect, open the door for every payment made pursuant to an invoice 
rendered (for work completed) prior to the date of bankruptcy to be impressed with a 
trust.  A decision like that runs the risk of upending the purpose of the BIA and 
undermining its rationale.  Were we talking about an anticipatory payment, made for 
work not yet completed, then this concern would not be as acute; but that is not the nature 
of this payment, even on Mr. Camara’s account. 

 
[16] The fact is, Ayerswood has its remedy.  It can file a proof of claim with BDO for the 

deficiencies it says exist and attempt to establish that Sirius breached its contractual 
obligations (by failing to complete the project as agreed).  Ayerswood’s allegations of 
work deficiencies will surely meet resistance but it can at least make that claim. In any 
case, as I understand it, if deficiencies can be proven and if it is entitled to damages then 
Ayerswood would simply share it proportionately with other unsecured creditors. That is 
how this is supposed to work. 

 
[17] Even if I am wrong and have overstated what options are available to Ayerswood, it 

remains that a trust has not and cannot be established.  Ayerswood’s counsel made much 
of the fact that, first, there was no summary judgment motion (or like proceeding) before 
the court and, second, that there was no evidence to contradict Mr. Camara’s.  Neither is 
of any consequence.  On the face of it, and accepting all of it as true, none of what Mr. 
Camara deposes could possibly lead to the imposition of a trust.  Which means, apart 
from any deficiencies in Sirius’ work (which is irrelevant for our purposes), what we are 
talking about here is payment on an outstanding debt.  Sirius completed work; invoiced 
for it; and, consistent with its typical practice and after the passage of a significant period 
of time, Ayerswood paid it.  There is not much else to say about this other than: a debt 
was owed, which was paid, and any deficiency claim by Ayerswood would simply be 
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addressed as an unsecured claim in the bankruptcy.  What Ayerswood is really asking me 
to do is elevate it above and give it priority to the remaining unsecured creditors of Sirius, 
including some which are unpaid subtrades of Sirius for whom the March Payment 
represents a source of recovery.   

 
[18] For these reasons, BDO’s motion is granted.  An order to issue approving the Fourth 

Report to the Court dated March 3, 2020 and Supplement to the Fourth Report dated 
October 16, 2020.  Furthermore, I find that the March Payment forms part of the estate of 
Sirius and direct that it be distributed to the creditors thereof pursuant to the Claims 
Administration Procedure and/or scheme of distribution in the BIA.   

 
 
 
 
 

 
Justice Jonathon C. George 

 
Date: December 14, 2020 
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ONTARIO  

SUPERIOR COURT OF JUSTICE 

S.C.J. Court File No.: 35-2481393

Trustee: BDO Canada Ltd.  Counsel: Melinda Vine 

Creditor: Ayerswood Development Corp. Counsel: Scott Turton 

Date: September 10, 2020 

ENDORSEMENT 

IN THE MATTER OF THE BANKTRUPTCY OF SIRIUS CONCRETE INC. OF THE CITY OF 
WATERLOO, IN THE PROVINCE OF ONTARIO 

The Trustee’s motion seeking directions from the court has been conditionally scheduled to proceed on 
November 18, 2020 at 10a.m.   It’s motion and factum have already been served and filed. At the 
request of Ayerswood’s counsel, Mr. Turton, we are here today for a Case Conference.  As I understand 
it, Mr. Turton has to this point been somewhat unclear as to what specific directions the Trustee will be 
seeking and what form the hearing would take (i.e. will it involve a question(s) of law only, or are 
affidavits and cross-examinations required).  He also raises a jurisdictional question arguing that what 
should happen with the disputed funds should be addressed in the outstanding construction lien 
litigation in Guelph. 

Apart from any jurisdictional question Ayerswood may raise at the Special Appointment, it appears as 
though the parties are now ready to proceed on November 18th.  Counsel have also confirmed that the 
time allotted is sufficient. In light of that, this is my direction: 

1. November 18th, 2020 special appointment is confirmed.  The parties will be ready to
proceed.  3 hours required.

2. Ayerswood to file responding material on or before October 9, 2020.

3. BDO to file a reply, if any, on or before October 23, 2020.

_______________ 

Justice J.C. George 
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Court File No.  35-2481393 
Estate File No. 35-2481393 

ONTARIO  
SUPERIOR COURT OF JUSTICE 

IN THE BANKRUPTCY AND INSOLVENCY 

IN THE MATTER OF THE BANKRUPTCY OF 
SIRIUS CONCRETE INC. OF THE CITY OF WATERLOO, 

IN THE PROVINCE OF ONTARIO 

AND IN THE MATTER OF THE  
CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, as amended 

MOTION RECORD 

March 10, 2020 HARRISON PENSA LLP
Barristers & Solicitors 
450 Talbot Street 
London Ontario 
N6A 5J6  

Melinda Vine (LSO #53612R) 
Tel: (519) 679-9660 
Fax: (519) 667-3362 

Solicitors for the Trustee, 
BDO Canada Limited       

TO:  See attached Service List 

19



SERVICE LIST  

TO: Battlefield Equipment Rentals 
880 South Service Road 
Stoney Creek, ON L8E 5M7 

Attention: Marie Scholer 
Tel: 905-643-9410 
Fax: 905-643-6008 
Email: marie.scholer@toromont.com

AND 
TO: Cooper Equipment Rentals Ltd. 

6335 Edwards Blvd. 
Mississauga, ON L5T 2W7 

Attention: Catherine McGee
Tel: 289-247-2770 
Fax: 289-247-2773 
Email: cmcgee@cooperequipment.ca

AND 
TO: Bisceglia & Associates 

Professional Corporation 
9100 Jane Street, Building A, Suite 200 
Concord, ON L4K 0A4 

Attention: Sonja Turajilich, Emilio Bisceglia & Zena Hanson 
Tel: 905-695-5200 
Email: sturajlich@lawtoronto.com, ebisceglia@lawtoronto.com, and 
zena@alpalumber.com

Lawyers for Gillies Lumber Inc. 

AND 
TO: EFCO Corp. 

1800 N.E. Broadway Ave. 
Des Moines, Iowa 

Attention: Ty Knox 
Tel: 515-266-1141 
Email: ciccna@efcoforms.com

AND  
TO: Blaney McMurtry LLP 

2 Queen Street East, Suite 1500 
Toronto, ON M5C 3G5 

Attention: Chad Kopach
Tel: 416-593-2985 
Fax: 416-593-5437 
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Email: ckopach@blaney.com

Lawyers for the Construction Workers Union, CLAC Local 6 

AND 
TO: Brown Beattie O’Donovan LLP 

380 Wellington Street, 16th Floor 
London, ON N6A 5B5 

Attention: Jeremy A. Forrest
Tel: 519-679-0400 ext. 173 
Fax: 519-679-6350 
Email: jforrest@bbo.on.ca

Lawyers for Stonerise Construction Inc. 

AND 
TO: Cambridge Concrete Pumping 

226 Boida Ave. 
Ayr, ON N0B 1E0 

Attention: Steve Uba 
Tel: 519-624-2112 
Email: steve@iugroup.ca

AND 
TO: Savoie Cranes & Services 

83 Baintree Way 
Cambridge, ON N1T 2J6 

Attention: Rob Savoie 
Tel: 647-207-6134 
Email: rob@savoiecranes.com

AND 
TO: Papazian Heisey Myers 

Barristers & Solicitors  
121 King Street West 
Toronto, ON M5H 3T9 

Attention: Michael S. Myers 
Tel: 416-601-2701 
Fax: 416-601-1818 
Email: myers@phmlaw.com

Lawyers for Doka Canada Ltd. 
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AND 
TO: Miller Thomson LLP 

295 Hagey Blvd., Suite 300 
Waterloo, ON N2L 6R5 

Attention: Tim McGurrin 
Tel: 519-593-3221 
Fax: 519-743-2540 
Email: tmcgurrin@millerthomson.com

Lawyers for Roc Corp. 

AND 
TO: The Rental Hub Inc. 

1987 Baseline Rd. W 
Bowmanville, ON L1C 3K3 

Attention: Peter Moher
Tel: 905-623-9001 
Fax: 905-623-9091 
Email: pmoher@therentalhub.com

AND 
TO: Kelly Santini LLP 

160 Elgin St., Suite 2401 
Ottawa, ON K2P 2P7 

Attention: Shawn O’Connor
Tel: 613-238-6321 
Fax: 613-233-4553 
Email: soconnor@kellysantini.com

Lawyers for AGF Rebar Inc. 

AND 
TO: WeirFoulds LLP 

4100 – 66 Wellington Street West 
Toronto, ON M5K 1B7 

Attention: Sierra Bilyk 
Tel: 416-365-1110 
Fax: 416-365-1876 
Email: sbilyk@weirfoulds.com

Lawyers for Oslim Construction Ltd. 

22



AND 
TO: Stephenson’s Rental Services 

6895 Columbus Road 
Mississauga, ON L5T 2G9 

Attention: Brenda Evong 
Tel: 905-507-3650 
Fax: 905-507-4024 
Email: credit@stephensons.ca

AND 
TO: Devry Smith Frank LLP

95 Barber Greene Road, Suite 100 
Toronto, ON M3C 3E9

Attention: Chris Statham 
Tel: 416-446-5839 
Fax: 416-446-5839 
Email: christopher.statham@devrylaw.ca

Lawyers for Skyrise Construction Inc. 

AND 
TO: Pink Precast 

875 Donnybrook Drive 
Thames Centre, ON N0L 1G5 

Attention: Karen Dodd 
Tel: 519-455-6680 
Email: info@pinkprecast.com

AND 
TO: Scott Forest Products 

55 Costa Rd. 
Concord, ON L4K 1M8 

Attention: Frank Taglieri 
Tel: 416-779-2286 
Fax: 416-747-0999 
Email: ftaglieri@scottforestproducts.com
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AND 
TO: Scott Turton Law 

24 Bridgewater Dr. 
Richmond Hill, ON L4E 3N4 

Attention: Scott Turton 
Tel: 905-508-5821 
Fax: 905-508-0519 
Email: scott@scottturtonlaw.com

Lawyers for Ayerswood Development Construction 

AND 
TO: Synrg Group Construction Partners Inc. 

4103-51 Avenue 
Cold Lake, AB T9M 2A6 

Attention: Domenic Piccone 
Tel: 416-688-1350 
Fax: 905-417-0430 
Email: dpiccone@synrg.ca

AND  
TO: Newton Group Ltd. 

41 Massey Road 
Guelph, ON N1H 7M6 

Attention: John Steinman 
Tel: 519-822-5281 ext. 225 
Email: jsteinman@kiwinewton.com

AND 
TO: Sutherland law 

3300 Highway 7, Suite 904 
Vaughan, ON L4K 4M3 

Attention: Dan Fridmar
Tel: 905-695-5500 ext. 2740 
Fax: 905-695-5501 
Email: dfridmar@sutherlaw.com

Lawyers for Canada Building Materials Company, a division of St. Mary’s Cement 
Inc. 

AND 
TO: David G. Forbes

11 Anthony Place 
Kitchener, ON N2A 1J9 
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AND 
TO: 4Refuel

PO Box 57323 Stn A 
Toronto, ON M5W 5M5 

AND 
TO: Acco Group

654 Fairway Rd S., Unit B 
Kitchener, ON N2C 1X3 

AND 
TO: Active Heavy Towing

1764 Victoria St. N 
Kitchener, ON N2B 3E5 

AND 
TO: Advance Construction Equipment

607 Colby Drive 
Waterloo, ON N2V 1A1 

AND 
TO: Alder Construction Group Ltd.

1-617 Colby Drive 
Waterloo, ON N2V 1Y9 

AND 
TO: Andrew Scott

27 Cedar St. N 
Kitchener, ON N2M 2H3 

AND 
TO: Becker Brothers

915 Wilson Ave 
Kitchener, ON N2C 1J1 

AND 
TO: BMO Financial Group c/o 

BankruptcyHighway.com 
Mike Timko
PO Box 57100 
Etobicoke, ON M8Y 3Y2 

AND 
TO: Bolts Plus

7100 Torbram Rd 
Mississauga, ON L4T 4B5 
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AND 
TO: C.J. Pink Ltd.

875 Donnybrook Drive 
Dorchester, ON N0L 1G5 

AND 
TO: Centreline Sanitation

108 Meg Drive, Unit #1 
London, ON N6E 3T7 

AND 
TO: Cotton Inc.

2125 Fruitbelt Parkway 
Niagara Falls, ON L2J 0A5 

AND 
TO: CRA – Sudbury Tax Services Office

PO Box 5548 
3-451 Talbot St. 
London, ON N6A 4R3 

AND 
TO: CWB National Leasing Inc.  

Formerly National Leasing Group Inc. 
Bankruptcy Designate
1525 Buffalo Pl 
Winnipeg, MB R3T 1L9 

AND 
TO: Desjardins Card Services

PO Box 8601 STN Centre-Ville 
FCDQ 
Montreal, QC H3C 3V2 

AND 
TO: Forbesdale Fabrication

642960 Rd. 64 
Ingersoll, ON N5C 3J6 

AND 
TO: Form & Build Supply

1175 Frances St 
London, ON N5W 2L9 

AND 
TO: Glenerran Holdings Inc.

589 Colby Dr 
Waterloo, ON N2V 1A1 
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AND 
TO: IBS Engineering Limited

21 Fairview Blvd. 
Guelph, ON N1G 1H3 

AND 
TO: Information Network Systems

75 Northland Road 
Waterloo, ON N2V 1Y8 

AND 
TO: JDI Cleaning Systems

108-3380 South Service Road 
Burlington, ON L7N 3J5 

AND 
TO: Linde Canada Limited

PO Box 15687, Station A 
Toronto, ON M5W 1C1 

AND 
TO: Michael Roux

3966 Village Creek Drive 
Stevensville, ON L0S 1S0 

AND 
TO: Ministry of Finance – ON PST, EHT & Other Taxes 

Mrs. Asta Alberry 
Ministry of Revenue
33 King Street West 6th Floor 
Oshawa, ON L1H 8H5 

AND 
TO: MNP LLP

3rd Floor 
139 Northfield Drive West 
Waterloo, ON N2L 5A6 

AND 
TO: Modspace

2300 North Park Drive 
Stevensville, ON L0S 1S0 

AND 
TO: National Rent-All Inc

1-260 Shirley Ave 
Kitchener, ON N2B 2E1 

27



AND 
TO: NestSys Networking Inc.

668 Trillium Drive Unit 4 
Kitchener, ON N2R 1J3 

AND 
TO: Northfield Auto Services

661 Colby Drive 
Waterloo, ON N2V 1C2 

AND 
TO: Pro Steel Fabrication

2500 Williams Parkway Unit #23 
Brampton, ON L6S 5M9 

AND 
TO: Progressive Contractors Association

1024 Parsons Road SW 
Edmonton, AB T6X 0J4 

AND 
TO: Rebar Guys Installation Inc.

90 Adam Street 
Cambridge, ON N3C 2K6 

AND 
TO: Rogers

PO Box 9100 
Don Mills, ON M3C 3P9 

AND 
TO: Ronald’s Crane Operations Ltd.

47 Stephanie Ave 
Brampton, ON L6Y 0R8 

AND 
TO: SDA Contracting

2075 Preston Road 
Cavan-Monagham, ON K9J 0G5 

AND 
TO: Skycrane

1664 York Rd 
Niagara-On-The-Lake, ON L0S 1J0 

AND 
TO: Spectrum Communications Ltd

250 Lawrence Ave 
Kitchener, ON N2M 1Y4 
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AND 
TO: Stubbe’s Precast Inc

30 Muir Line 
Harley, ON N0E 1E0 

AND 
TO: Sunbelt Rentals Inc

PO Box 99257, Station Terminal 
Vancouver, BC V6B 0N5 

AND 
TO: The County Tool Shed

104 Dundas St. 
Thamesford, ON N0M 2M0 

AND 
TO: Torcan Lift Equipment

115 Rivalda Road 
Toronto, ON M9M 2M6 

AND 
TO: Williams Form Hardware and Rockbolt

670 Industrial Road 
London, ON N5V 1V1 

AND 
TO: Williams Scotsman of Canada, Inc 

PO Box 4090 STN A 
c/o 911630 
Toronto, ON M5W 0E9 

AND 
TO: Workplace Safety & Insurance Brd

Station A 
PO Box 4115 
Toronto, ON M5W 2V3 

AND 
TO: Workplace Safety and Insurance Board

c/o Collection Services 
200 Front St W 
Toronto, ON M5V 3J1 

AND 
TO: Wuis Brothers Construction

3 Sandbourne Drive, PO Box 5 
Pontpool, ON L0A 1K0 
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AND 
TO: Concept Development

330 Trillium Drive, Unit E1 
Kitchener, ON N2E 3J2 

AND 
TO: Reid & Deleye Construction South

59 Highway Crescent 
Courtland, ON N0J 1E0 

AND 
TO: Van-Del Contracting

835 Sawmill Road 
Bloomingdale, ON N0B 1K0 

AND 
TO: Maple Reinders

24-260 Holiday Drive 
Cambridge, ON N3C 4E2 

AND 
TO: Academy Construction Limited

540 Conestoga Road 
Waterloo, ON N2L 4E2 

AND 
TO: Rockwater Pete Waters

224 Line 7 North 
Oro Station, ON L0L 2F0 
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Court File No.  35-2481393 
Estate File No. 35-2481393 

ONTARIO  
SUPERIOR COURT OF JUSTICE 

IN THE BANKRUPTCY AND INSOLVENCY 

IN THE MATTER OF THE BANKRUPTCY OF 
SIRIUS CONCRETE INC. OF THE CITY OF WATERLOO, 

IN THE PROVINCE OF ONTARIO 

AND IN THE MATTER OF THE  
CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, as amended 

NOTICE OF MOTION 

BDO Canada Limited in its capacity as Trustee (the “Trustee”) of Sirius Concrete Inc. 

(“Sirius”), of the City of Waterloo, in the Province of Ontario, will make a motion to the Court on 

Friday, March 20th, 2020 at 10:00 a.m., or as soon after that time as the motion can be heard at 

the Court House, 80 Dundas Street, London, Ontario. 

PROPOSED METHOD OF HEARING: The Motion is to be heard: 

[   ] in writing under subrule 37.12.1(1) because it is on consent;  

[  ] in writing as an opposed motion under subrule 37.12.1(4); 

[X] orally 

THE MOTION IS FOR: 

1. An Order directing the Trustee’s action with respect to the pre-bankruptcy payment received 

by Sirius from Ayerswood Development Corporation (“Ayerswood”) on March 1, 2019 and 

Ayerswood’s claim for repayment of same; 

2. An Order approving the Fourth Report to Court dated March 3, 2020 and the activities of the 

Trustee (the “Fourth Report”); and,  

3. Any such further relief as is just. 
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THE GROUNDS FOR THE MOTION ARE: 

Bankruptcy 
4. The Bankrupt, Sirius, made a voluntary assignment in bankruptcy on March 4, 2019, and 

the Trustee was appointed as Trustee in Bankruptcy. 

5. Ayerswood made a pre-bankruptcy payment to Sirius on March 1, 2019 in the amount of 

$381,578.40 (the “March Payment”) 

6. Prior to its assignment, Sirius operated as a subcontracting firm that specialized in modern 

super-structures throughout Southwestern Ontario. Sirius provided insulated concrete forms, pre-

cast paneling installation, structural block, and cast in place concrete, for numerous construction 

projects, including the following: 

a. 18 Barrel Yards Blvd, Waterloo, Ontario (the “Waterloo Property” and the

“Waterloo Project”); 

b. 112 Benton St. Kitchener, Ontario (the “Kitchener Property” and the “Kitchener 
Project”); 

c. 109 King Ave, Newcastle, Ontario (the “Newcastle Property” and the “Newcastle 
Project”); 

d. 45 Yarmouth St., Guelph, Ontario (the “Guelph Property” and the “Guelph 
Project”); 

e. 200 Steelwell Rd. Brampton, Ontario (the “Brampton Project”); and 

f. 10 Wilson St. Guelph, Ontario (the “Parking Lot Project”). 

(6 (a) to (f) collectively, the “Projects”) 

Claims Administration Procedure and Trustee’s Activities 
7. The Trustee has previously reported to the Court by way of its First Report, Second Report 

and Third Report.  

8. As set out in the First Report, the Trustee developed a Claims Administration Procedure 

(the “Claims Administration Procedure”) to determine the status of all claims as against Sirius 
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in relation to the Projects, and to determine all payables and receivables of Sirius in relation to 

same. The Claim Administration Procedure was approved in the Order of the Honourable Justice 

Mitchell dated April 2, 2019 (the “April 2 Order”).  

9. Pursuant to the April 2 Order, and as outlined in the Third Report, the Trustee has collected 

numerous accounts receivable and entered into various settlements with the customers of Sirius.   

10. The Claims Administration Procedure has been fully executed by the Trustee but for the 

claim by Ayerswood on the Guelph Project for the return of the March Payment. 

11. As the return of the March Payment involves the administration of the estate of Sirius, the 

Trustee seeks the direction of the Court with respect to same. There are no facts in dispute.   

The applicable provisions of: 

12. The Construction Act, R.S.O. 1990, c. C.30, as amended;

13. Section 34, and any other relevant sections of The Bankruptcy and Insolvency Act, R.S.C., 

1985, c. B-3, as amended; 

14. The Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended; 

15. Such further and other grounds as counsel may advise and this Honourable Court may 

permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:   

1. The Order of the Honourable Justice Mitchell dated April 2, 2019; 

2. The Fourth Report of the Trustee dated March 3, 2020; and 
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3. Such materials as counsel may advise and this Honourable Court may permit. 

March 10, 2020  HARRISON PENSA LLP
Barristers & Solicitors 
450 Talbot Street 
London, ON N6A 5J6 

Melinda Vine (LSO #53612R) 
Tel:  (519) 679-9660 
Fax:  (519) 667-3362 

Lawyers for the Trustee,  
BDO Canada Limited 

TO: Service List 
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2.0                                                                                            Pre-
Bankruptcy Accounts Receivable Collections  

2.1 Background 

2.1.1 On or around March 14, 2018, Ayerswood engaged Sirius to perform the cast in place 
concrete work on a building located at the Guelph Project. The Guelph Project had a 
contract value of $7,022,950.  

2.1.2 Sirius began work in April 2018 and continued to work until March 1, 2019, being the last 
business day prior to the assignment into bankruptcy on March 4, 2019. 

2.1.3 Sirius issued eleven (11) Invoices requesting payment for work complete as well as a 
holdback invoice on the Guelph Project as shown on the summary of values (“SOV”). The 
SOV outlines the date the progress invoice was requested, the details of any applicable 
taxes and holdback as well as the date and payment status. The SOV and progress invoices 
are included as Appendix H. 

2.1.4 The SOV shows that Sirius would issue a monthly progress payment request to Ayerswood at 
or near the end of each month and Ayerswood would make a payment to Sirius, at the 
construction site, on the start of the second month. The progress payment request dates 
and payment dates are outlined in the chart below. 

Invoice # Request Date Payment Date Amount (with HST)

#1 April 25, 2018 June 1, 2018 $151,926.46

#2 May 25, 2018 July 1, 2018 $303,852.92

#3 June 25, 2018 August 1, 2018 $151,926.46

#4 July 25, 2018 August 31, 2018 $303,852.92

#5 August 25, 2018 October 1, 2018 $384,880.37

#6 September 25, 2018 November 1, 2018 $425,394.09

#7 October 25, 2018 December 1, 2018 $425,394.09

#8 November 26, 2018 January 2, 2019 $40,683.58

#9 December 29, 2018 February 4, 2019 $225,556.53

#10 January 30, 2019 March 1, 2019 $381,578.40

#11 February 28, 2019 NA $176,280.00

TOTAL $2,971,325.83

2.1.5 On January 30, 2019, Sirius issued Invoice #10 in the amount of $381,578.40. Ayerswood 
issued a payment to Sirius in the amount of $381,578.40 on March 1, 2019 with respect to 
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I

Court File No. 35-2481393

ONTARIO
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY

THE HONOURABLE TUESDAY THE DAY

OF MARSH-, 2019

■a-ppeinted- Trustee (the "Trustee") of Sirius Concrete Inc. (“Sirius” or the 

"Company") for, inter alia, an Order establishing a claims procedure was heard this 

day at 80 Dundas Street, London, Ontario.

ON READING the First Report and the First Supplement of the Trustee to the 

Court and on hearing the submissions for counsel for the Trustee, and such other 

counsel as were present.

DEFINITIONS

1. THIS COURT ORDERS that for the purposes of this Order the following terms 

shall have the following meanings:

a) "Business Day" means a day, other than Saturday, Sunday or a statutory holiday, on 

which banks are generally open for business in London, Ontario;

b) "Claim" means a Lien Claim or Trust Claim collectively or individually;

c) "Claims Bar Date" means 30 days after the date of this Order;
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d) "Claims Package" means the document package which shall include a copy of the 

Instruction Letter, a Proof of Claim and such other materials as the Trustee considers 

necessary or appropriate;

e) "Claims Administration Procedure" means the procedure as may be amended from 

time to time, for determining of Lien Claims and Trust Claims for distribution purposes;

f) "Court” means the Ontario Superior Court of Justice;

g) “Construction Projects” means the following construction projects which the Company 

was involved in up to March 4, 2019:

18 Barrel Yards Blvd, Waterloo, Ontario 

112 Benton St. Kitchener, Ontario 

109 King Ave, Newcastle, Ontario 

45 Yarmouth St., Guelph, Ontario 

200 Steelwell Rd. Brampton, Ontario 

10 Wilson St. Guelph, Ontario

h) "Dispute Package" means, with respect to any Lien Claim or Trust Claim, a copy of the 

related Proof of Claim, Notice of Revision or Disallowance and Notice of Dispute;

i) "Instruction Letter" means the Instruction letter to Lien Claimants and Trust Claimants 

pertaining to proving the Lien Claims and Trust Claims for distribution purposes, 

substantially in the form attached hereto us Schedule "A";

j) “Lien Claim" means any lien claims registered and lien actions commenced pursuant to 

the Construction Act, R.S.O. 1990. Chapter c.30 (the "Act”) with respect to the 

Construction Projects which the Company was involved in up to March 4, 2019;

k) “Lien Claimant" means any Person having preserved a lien pursuant to the Act with 

respect to any of the Construction Projects;

l ) "Notice of Dispute" means the notice that may be delivered by a Lien Claimant or Trust Claimant 

who has received a Notice of Revision or Disallowance disputing such Notice of Revision or 

Disallowance, which notice shall be substantially in the Form attached hereto us Schedule "B";
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m) "Notice of Revision or Disallowance" means the notice that may be delivered to a Lien Claimant 

or Trust Claimant revising or rejecting such Lien Claimants’ or Trust Claimants' claim as set out in 

the Proof of Claim in whole or in part which notice shall he substantially in the form attached hereto 

as Schedule “C”;

n) "Notice to Lien Claimants and Trust Claimants" means the notice substantially in the form 

attached hereto as Schedule "D";

o) "Person" means any individual, partnership, firm, joint venture, trust, entity, corporation, 

unincorporated organization, trade union, employee or other association and any federal, provincial 

or municipal government or similar entity, howsoever designated or constituted;

p) "Proof of Claim" means the form to be completed and filed by a Lien Claimant or Trust Claimant 

setting forth its purported Claim which shall be substantially in the form attached hereto as 

Schedule "E";

q) "Proven Lien Claim or Proven Trust Claim" means the amount and status of the claim of 

a Lien Claimant or Trust Claimant as determined in accordance with the Claims Administration 

Procedure;

r) "Trust Claim" means any claim for materials or services delivered to a Construction 

Project for which a lien has not been registered;

s) "Trust Claimant" means any party who has not registered a Lien against a Construction 

Project but who may have a trust claim against a Construction Project under the Act by 

virtue of supplying materials or services to a Construction Project; and

t) "Trustee" means BDO Canada Limited, in its capacity as Trustee of the Estate of Sirius 

Concrete Inc.

NOTICE OF CLAIMS

THIS COURT ORDERS that the Trustee shall cause a Claims Package to be 

sent to each known Lien Claimant, Trust Claimant and/or counsel for each
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Lien Claimant or Trust Claimant by regular prepaid mail or electronic mail 

within 7 business days of the date of this Order.

3. THIS COURT ORDERS that the Trustee shall cause the Notice to Lien 

Claimants and Trust Claimants to be placed in the local papers where the 

Construction Projects were situated within 15 days of the date of this Order.

4. THIS COURT ORDERS that the Trustee shall cause the Notice to Lien 

Claimants and Trust Claimants and the Claims Package to be posted on the 

Trustee’s website as soon as reasonably practicable after the date of this 

Order.

5. THIS COURT ORDERS that the Trustee shall cause a copy of the Claims 

Package to be sent to any Person requesting such material as soon as 

practicable.

PAYMENT FROM CUSTOMERS

6. THIS COURT ORDERS AND DECLARES that all Sirius customers on the 

Construction Projects (the “Customers”) who are indebted to Sirius for 

services (whether construction, or any other services) provided by Sirius for the 

period prior to March 4, 2019 are hereby directed to make payment of any and 

all such debts to the Trustee and, in that regard:

i. the Trustee be and is hereby directed to retain, in its bankruptcy 

estate trust account, the funds received by the Customers relating to 

the Sirius invoice(s) being paid by the Customers, which funds shall 

not be distributed by the Trustee to any party without further Order 

of this Court on notice to all Customers who have made payment to 

the Trustee; provided, however, that nothing in the Order nor the 

retention of funds referred to in this paragraph shall have the effect 

of giving rights to Customers or to Sirius which did not exist up to the 

making of this Order;

71



ii. no Sirius supplier or sub-contractor with a valid Claim shall have any 

recourse against the Customers for having made such payment to 

the Trustee, and all Customers making such payment to the Trustee 

shall be deemed to have satisfied in full any and all obligations they 

may have had to Sirius to the extent of the amount of the payment 

made by the Customer; and

iii. if a dispute arises between the Customer and the Trustee with 

respect of timing of the payment, either the Customer or the Trustee 

can seek direction from the Court.

THIS COURT ORDERS that in the event the Customer claims set-off or the 

amount claimed by the Trustee is not due, the Customer shall file a Proof of 

Claim setting out the reasons why the debt is not due or detailing the set-off 

claim including all supporting documents by the Claims Bar Date for 

consideration by the Trustee in accordance with this Order

7. THIS COURT ORDERS that no claim for set-off by a Customer shall act to 

reduce the amount of the holdback which may be available to satisfy claims 

of Lien Claimants pursuant to the Act; provided, however, that Customers 

shall retain the right to set off against any portion of holdback required to be 

retained pursuant to the Act over and above that which is necessary to satisfy 

claims of Lien Claimants provided, however, that nothing in this paragraph 

shall be construed to derogate from the provisions of section 30 of the Act.

FILING OF PROOFS OF CLAIM

8. THIS COURT ORDERS that Proofs of Claim shall be filed with the Trustee on 

or before the Claims Bar Date.

9. THIS COURT ORDERS that the time for filing a Proof of Claim may be 

extended with the Trustee’s consent in writing or by further order of the Court.
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10. THIS COURT ORDERS that each Lien Claimant and Trust Claimant shall file 

a separate Proof of Claim in respect of each Construction Project to which the 

Lien Claimant or Trust Claimant provided materials or services.

11. THIS COURT ORDERS that any Lien Claimant or Trust Claimant who does not 

deliver a Proof of Claim in respect of a Lien Claim or Trust Claim on or before 

the Claims Bar Date shall be forever barred from asserting such a Lien Claim 

or Trust Clams against Sirius, the Trustee, the Construction Projects and the 

"owners" of such Construction Projects under the Act and such Lien Claim or 

Trust Claim shall be forever discharged and extinguished and any holder of 

such Lien Claim or Trust Claim shall not be entitled to receive any distribution 

from Sirius or the Trustee on behalf or Sirius or from the proceeds of the sale 

of the Sirius assets.

12. THIS COURT ORDERS that any Lien Claimant or Trust Claimant who does not 

deliver a Proof of Claim in respect of a Lien Claim or Trust Claim on or before 

the Claims Bar Date shall not be entitled to any further notice of any Orders 

made or steps taken in these proceedings.

FORM OF PROOFS OF CLAIM

13. THIS COURT ORDERS that the Trustee is hereby authorized and directed to 

use reasonable discretion as to the adequacy of compliance with the manner 

in which Proofs of Claim are completed and executed and may, where it is 

satisfied that a Lien Claim or a Trust Claim has been adequately proven, waive 

strict compliance with the requirements of this Order as to the completion and 

execution of the Proof of Claim.
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DETERMINATION OF CLAIMS

14. THIS COURT ORDERS that the Trustee shall review each Proof of Claim 

received on or before the Claims Bar Date and shall, on or before 60 days from 

the Claims Bar Date, accept, revise or disallow the Claim. The Trustee is 

empowered and authorized to:

a. Investigate, review and verily the validity and quantum of any Lien 

Claims registered or delivered or given and lien actions commenced with 

respect to the Construction Projects;

b. Retain a consult to review and assist in the review of any Claim;

c. do such acts as the Trustee in its sole discretion deem appropriate to 

facilitate the Claims Administration Procedure; and

d. receive payment of all monies owing and payable to the Debtor in respect 

of the Construction Projects, to the exclusion of all others, which funds are 

to be held in trust in separate accounts for each of the Construction 

Projects.

15. THIS COURT ORDERS that the Trustee may attempt to consensually resolve 

the amount of any Lien Claim or Trust Claim with the Lien Claimant or Trust 

Claimant prior to accepting, revising or disallowing such Claim.

16. THIS COURT ORDERS that if the Trustee accepts a Claim, the Trustee shall 

advise the Lien Claimant or Trust Claimant of such acceptance by ordinary mail 

or email to the address in out in the applicable Proof of Claim.

17. THIS COURT ORDERS that if the Trustee revises or disallows a Claim, the 

Trustee shall send a Notice of Revision or Disallowance to the Lien Claimant 

or Trust Claimant by ordinary mail or email to the address set out in the 

applicable Proof of Claim.

18. THIS COURT ORDERS that any Lien Claimant or Trust Claimant who disputes 

the amount of its Claim as set forth in a Notice of Revision or Disallowance
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shall deliver a Notice of Dispute to the Trustee by 5:00 p.m. (Eastern Standard 

Time) on the day which is twenty calendar days after the date of the Notice of 

Revision or Disallowance or such later date as the Trustee and the Lien 

Claimant or Trust Claimant may agree in writing.

19. THIS COURT ORDERS that any Lien Claimant or Trust Claimant who fails to 

deliver a Notice of Dispute by the deadline set forth in paragraph 18 shall be 

deemed to accept the amount of its Claim as set out in the Notice of Revision 

or Disallowance and such Claim as set out in the Notice of Revision or 

Disallowance shall constitute a Proven Lien Claim or Proven Trust Claim.

20. THIS COURT ORDERS notwithstanding the foregoing but subject to paragraph 

11, no acceptance, revision or disallowance of a Lien Claim by the Trustee, or 

action taken with respect to the investigation, review or verification of the 

validity and quantum of any Lien Claim shall affect the rights or obligations of 

any "owner”- under the Act or Customer of Sirius

RESOLUTION OF CLAIMS

21. THIS COURT ORDERS that upon receipt of a Notice of Dispute the Trustee 

may:

i. Attempt to consensually resolve the amount or the Claim with the 

Lien Claimant or Trust Claimant; and/or

ii. Schedule a motion before a judge of the Court to resolve the Claim.

TRUSTEE’S ROLE IN CLAIMS PROCESS

22. THIS COURT ORDERS that the Trustee, in addition to its prescribed rights, 

duties, responsibilities and obligations under the Bankruptcy and Insolvency 

Act, R.S.C., 1985, c. B-3, shall implement and oversee the Claims 

Administration Procedure provided for herein for the benefit of the Lien
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23. THIS COURT ORDERS that the Trustee may apply to the Court for directions 

regarding the carrying out of the Claims Administration Procedure.

FEES AND EXPENSES

24. THIS COURT ORDERS that the fees and expenses incurred by the Trustee in 

connection with the carrying out of this Order and the Claims Administration 

Procedure shall form a first charge on funds collected.

NO DEFAULT PROCEEDINGS OR DEFENCES

25. THIS COURT ORDERS that no default or enforcement proceedings shall be 

commenced against any defendant in any Lien Action unless authorized by 

further Order of this Court.

26. THIS COURT ORDERS that the requirement for BDO or any defendant in any 

Lien Action to file a statement of defence is hereby dispensed with subject 

to any further Order of this Court.

GENERAL PROVISIONS

27. THIS COURT ORDERS that any notice or other communication to be given under 

this Order by a Lien Claimant or Trust Claimant to the Trustee shall be in writing in 

substantially the form, if any, provided for in this Order and will be sufficiently given 

only if delivered by facsimile transmission, personal delivery, electronic 

communication or prepaid mail addressed to:

BDO CANADA LIMITED
Trustee of the Estate of Sirius Concrete Inc.
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Attention: Robyn Duwyn 
51 Breithaupt Street, Suite 300 
Kitchener, ON N2H 5G5 
Tel: 519-570-4000 Ext 5881 
Fax: 519-576-5227 
Email: rduwyn@bdo.ca

with a copy to:

HARRISON PENSA LLP 
Barristers & Solicitors

Attention: Melinda Vine 
450 Talbot St.
Toronto ON M3C 3E9
Tel: 519-661-6705
Email: mvine@harrisonpensa.com

Any such notice or other communication delivered by a Lien Claimant or Trust Claimant 

shall be deemed to be received upon actual receipt by the Trustee thereof during 

normal business hours on a Business Day or if delivered outside of normal business 

hours, on the next Business Day.

28. THIS COURT ORDERS that any notice or other communication to be given under 

this Order to a Lien Claimant or Trust Claimant shall be addressed to either: (i) the 

last recorded address appearing in the books and records of Sirius or in any 

claim for lien or Proof of Claim filed by the Lien Claimant or Trust Claimant; (ii) 

the Lien Claimant's or Trust Claimant's legal counsel; or (iii) electronically to 

the email address provided by the Lien Claimant, Trust Claimant or their 

respective counsels.

29. THIS COURT ORDERS that reference to the singular shall include the plural; 

references to the plural shall include the singular and to any gender shall 

include the other gender.
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30. THIS COURT ORDERS that if any party takes issues with a decision of the 

Trustee in relation to this Order they make bring a motion to the Court to seek

direction.

Justice, Ontario Superior Court of Justice

ORDER ENTERED 

APR 02 2019
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A. - Claims Process

By order of the Honourable • Justice • dated • the "Claims Procedure Order") the 
Ontario Superior Court of Justice approved a claims procedure for determining 
claims against Sirius (the "Claims Procedure”).

This letter provides instructions for responding to or completing the Proof of Claim 
enclosed hereto. Defined terms which are not defined herein shall have the meaning 
ascribed thereto in the Claims Procedure Order. A copy of the Claims Procedure 
Order can be obtained from the Trustee’s website at 
http://extranets.bdo.ca/siriusconretelnc.

Please note that this letter is intended as a guide only and that in the event of any 
inconsistency between the terms of this letter and the terms of the Claims Procedure 
Order, the terms of the Claims Procedure Order will govern.

The Claims Procedure is intended for any Person asserting a Lien or Trust Claim 
against Sirius. If you have any questions regarding the Claims Procedure, please 
contact BDO Canada Limited, in its capacity the Trustee of the Estate of Sirius (the 
"Trustee") at the address provided below.

All enquiries with respect to the Claims Procedure should be addressed to:

The Trustee
c.o. BDO CANADA LIMITED
Trustee of the Estate of Sirius Concrete Inc.

Attention: Robyn Duwyn 
51 Breithaupt Street, Suite 300 
Kitchener, ON N2H 5G5 
Tel: 519-570-4000 Ext 5881 
Fax: 519-576-5227 
Email: rduwyn@bdo.ca

with a copy to:

HARRISON PENSA LLP 
Barristers & Solicitors

Attention: Melinda Vine 
450 Talbot St.
Toronto ON M3C 3E9 
Tel: 519-661-6705
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Email: mvine@harrisonpensa.com

B. - For Creditors Submitting a Proof of Claim

If you supplied materials and/or services to Sirius in respect of a the construction 
project Sirius was involved in prior to March 4, 2019, would you please complete the 
Proof of Claim enclosed and attach it to your account showing full particulars of the 
materials and/or services supplied. After you have had the Proof of Claim sworn, 
would you please return it to the undersigned at the address above or via email to 
rduwyn@bdo.ca. Please do not include your account with respect to other materials 
and or services that you may have rendered to Sirius on other projects, and for which 
you have not received payment.

The purpose of submitting a Proof of Claim is to determine whether or not you have 
a claim under the Construction Act R.S.O, 1990. C. 30 ("CA”) and, if you do, the 
extent of such claim. Please cooperate by returning your claim form promptly.

Proofs of Claim against Sirius must be received by 5:00p.m. (Eastern Standard Time) 
on__________ , 2019 or such later date as the Trustee may consent to in writing.

Additional Proof of Claim forms can be found on the Trustee’s website at www.bdo.ca 
or obtained by contacting the Trustee at the address indicated above and providing 
particulars us to your name, address, facsimile number and email address. Once the 
Trustee has this information, you will receive, as soon as practicable, additional Proof 
of Claim forms.

Failure to file your Proof of Claim so that it is received by the Trustee by the 
relevant Claims Bar Date will result in your claim being barred and you will be 
prevented from making or enforcing a Claim against Sirius. In addition, you 
shall not be entitled to further notice in and shall not be entitled to participate 
as a creditor in these proceedings.
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NAME OF CLAIMANT:_______________

NAME OF OWNER:______________

NAME OF CONSTRUCTION PROJECT:

Pursuant to the Order of the Honourable Justice_________________________ dated
_____________ , 2019, we hereby give you notice of our intention to dispute the Notice of
Revision or Disallowance dated_________________________  issued by BDO Canada
Limited in its capacity as Claims Administrator of Sirius in respect of our Claim.

Lien Claim

Reasons for Dispute (attach additional sheet and copies of all supporting documents if 
necessary):
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Signature of Individual (I have authority to bind the Corporation)

Date:_____ _

Please Print name:_____

Telephone Number: (___ )

Facsimile Number: (___ )_

Email Address: ______

Full Mailing Address:____

THIS FORM AND SUPPORTING DOCUMENTATION TO BE RETURNED BY 
FACSIMILE TRANSMISSION, PERSONAL DELIVERY. ELECTRONIC' 
COMMUNICATION OR PREPAID MAIL TO THE ADDRESS INDICATED HEREIN 
AND TO BE RECEIVED BY 5:00 P.M. (EASTERN STANDARD TIMEI ON THE DAY 
WHICH IS TWENTY (20) CALENDAR DAYS AFTER TILE DATE OF THE NOTICE 
OF REVISION OR DISALLOWANCE. OR SUCH LATER DATE AS THE TRUSTEE 
AND THE CREDITOR MAY AGREE IN WRITING OR THE COURT MAY ORDER.

Address for Service of Dispute Notices:

BDO CANADA LIMITED
Trustee of the Estate of Sirius Concrete Inc.

Attention: Robyn Duwyn 
51 Breithaupt Street, Suite 300 
Kitchener, ON N2H 5G5 
Tel: 519-570-4000 Ext 5881 
Fax: 519-576-5227 
Email: rduwyn@bdo.ca

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS 
NOTICE OF REVISION OR DISALLOWANCE WILL BE BINDING UPON YOU.
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NAME OF CLAIMANT:_______________

NAME OF OWNER:__________________

NAME OF CONSTRUCTION PROJECT:

Pursuant to the Order of the Honourable Justice___________________________, dated
__________ , 2019, BDO Canada Limited in its capacity as Trustee of the Estate of
Sirius and Claims Administrator of Sirius in respect of the Construction Projects, 
hereby gives you notice that it has reviewed your Proof of Claim and has revised 
your Claim as follows:

Lien Claim

Construction Project Lien Claim 
Accepted

Lien Claim 
Disputed

Total Lien Claim

Trust Claim

Construction Project Trust Claim 
Accepted

Trust Claim 
Disputed

Total Lien Claim

Reasons for Revision or Disallowance:
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If you do not agree with this Notice of Revision or Disallowance, please take notice 
of the following:

1. If you intend to dispute a Notice of Revision or Disallowance you must, by 5:00 
p.m. (Eastern Standard Time) on the day which is twenty (20) days after the 
date of this Notice or Revision or Disallowance, deliver a Notice of Dispute by 
personal service, mail or courier to the address indicated herein. The form of 
Notice of Dispute k attached to this Notice.

2. If you do not deliver a Notice of Dispute, the value or your Claim shall be 
deemed to be as set out in this Notice or Revision or Disallowance.

Address for Service of Dispute Notices:

BDO CANADA LIMITED
Trustee of the Estate of Sirius Concrete Inc.

Attention: Robyn Duwyn 
51 Breithaupt Street, Suite 300 
Kitchener, ON N2H 5G5 
Tel: 519-570-4000 Ext 5881 
Fax: 519-576-5227 
Email: rduwyn@bdo.ca

IF YOU FAIL TO RESPOND AS REQUIRED HEREIN WITHIN THE PRESCRIBED TIME 
PERIOD, THIS NOTICE OF REVISION OR DISALLOWANCE WILL BE BINDING 
UPON YOU.

Dated at this____ day of 2019.

BDO CANADA LIMITED

In its capacity as Trustee of the Estate of Sirius Concrete Inc.

Per:

Enel.
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RE: NOTICE OF CLAIMS PROCEDURE FOR SIRIUS

PLEASE TAKE NOTICE that this notice is being published pursuant to an Order of
the Honourable • of the Ontario Superior Court of Justice dated___________ , 2019
(the "Claims Procedure Order"). Any person who believes that it has a Claim 
against Sirius should send a Proof of Claim to BDO Canada Limited in its capacity 
as Trustee of the Estate of Sirius Concrete Inc (the "Trustee") to be received by 5:00
pm (Eastern Standard Time) on__________ , 2019 or such other date us the Trustee
and the Claimant agree to in writing (the "Claims Bar Date").

CLAIMS WHICH ARE NOT RECEIVED BY THE CLAIMS BAR DATE WILL BE 
FOREVER BARRED AND EXTINGUISHED.

Claimants who require a Proof of Claim form should contact the Trustee (Attention: 
Robyn Duwyn, tel: 519-570-4000x5881, fax: 519-576-5227, or Email: 
rduwyn@bdo.ca) to obtain a Claims Package. Additional Proof of Claim farms can 
be found on the Trustee’s website at www.bdo.ca.

Dated at this____ day of , 2019.
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Please read the enclosed Instruction Letter carefully prior to completing this 
Proof of Claim. Defined terms which are not defined herein shall have the meaning 
ascribed thereto in the Instruction Letter.

A. PARTICULARS OF CLAIMANT

1. Full legal name of the Lien or Trust Claimant____________________________(the
“Claimant”) (Full legal name should be the name of the Claimant against Sirius).

2. Full Mailing address of the claimant:

3. Telephone Number:_____

Email address:__________

Attention (Contact Person):

B. PROOF OF CLAIM

THE UNDERSIGNED HEREBY CERTIFIES AS FOLLOWS:

1. That I _____________________  (state name, position and title) residing at the
________________ , in the______________, in the Province of___________ , do
solemnly declare and say:

2. That I am or am the authorized representative of a Lien Claimant or Trust 
Claimant against Sirius and have knowledge of all the circumstances 
connected with the debt hereinafter referred to.

3. That at the date of Bankruptcy of Sirius, by March 4, 2019, was, and still is 
indebted to the Claimant for materials and services supplied on the following 
contract or contracts in the amounts noted herein, (specify the particular 
contract or contracts on which materials and services were supplied, the 
amounts owing and, in detail, the amount of material and services supplied to 
each Construction Project).
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C. PARTICULARS OF CLAIM

Other than as already set out herein, the particulars of the undersigned's total Lien 
or Trust Claim are attached hereto in relation to the project located at

(Provide all particulars of the claims and supporting documentation that you feel 
will assist in the determination of your Claim, including: identifying whether your 
claim is in respect to a Lien or Trust Claim, if a lien has been registered and provide 
a copy of the lien, amount of your claim, description of transaction(s) or 
agreement(s) giving rise to the claims; identify each project to which materials and 
services where provided, amount of invoices, particulars of all credits, discounts, 
etc.)

D. FILING OF CLAIM

Proof of Claim must be received by 5:00pm. (Eastern Standard Time) on________ ,
2019 or such later date as the Trustee may consent to in writing.

Failure to file your Proof of Claim as directed by the relevant Claims Bar Date will 
result in your claim being barred and you will be prohibited from making or enforcing 
a Claim against Sirius.

This Proof of Claim must be delivered by facsimile transmission, personal 
delivery, electronic communication or prepaid mail addressed to:

BDO Canada Limited
Trustee of the Estate of Sirius Concrete Inc.

Attention: Robyn Duwyn 
51 Breithaupt Street, Suite 300 
Kitchener, ON N2H 5G5 
Tel: 519-570-4000 Ext 5881 
Fax: 519-576-5227 
Email: rduwyn@bdo.ca

Any such notice or other communication delivered by Claimant shall he deemed to 
be received upon actual receipt by the Trustee thereof during normal business 
hours on a Business Day or. if delivered outside of normal business hours on the 
next Business Day.
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I make this solemn declaration conscientiously believing it to be true and knowing that it is of 
the same force and effect as if made under oath.

Dated at__________________this____ day of________________________ , 2019.

Per_______________________________________________ [Signature of Claimant]
Authorized Signing Officer

Per_______________________________________________ [Signature of Claimant]
Authorized Signing Officer
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Head Office

P.O. Box 25070
Kitchener, Ontario

519.808.4237

John Camara Invoice # 18.046
Ayerswood Development Corporation Date: 25-Apr-17
P.O. Box 3117, Job # 17-22-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 1 17-22-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Original Contract Value (Ayerswood Subcontract # A18-45YAR-013) $6,215,000.00
Change Order 17-22.01 (Ayerswood P.O. # 15082) $49,290.00
Total Contract Value $6,264,290.00

Concrete M3 Cost/Meter
Progress billed to date 150 $995.91 $149,386.88

Less: Progress billed to Previous Draw $0.00
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $149,386.88

LESS 10% HOLDBACK: $14,938.69  

THIS INVOICE BEFORE HST.: $134,448.20

PLUS - H.S.T. @ 13% $17,478.27

INVOICE AMOUNT $151,926.46

Thank you for your business!

INVOICE

Please make cheque payable to: Sirius Concrete Inc.
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Head Office

P.O. Box 25070
Kitchener, Ontario

519.808.4237

John Camara Invoice # 18.054
Ayerswood Development Corporation Date: 25-May-17
P.O. Box 3117, Job # 17-22-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 2 17-22-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Original Contract Value (Ayerswood Subcontract # A18-45YAR-013) $6,215,000.00
Change Order 17-22.01 (Ayerswood P.O. # 15082) $49,290.00
Total Contract Value $6,264,290.00

Concrete M3 Cost/Meter
Progress billed to date 450 $995.91 $448,160.65

Less: Progress billed to Previous Draw $149,386.88
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $298,773.77

LESS 10% HOLDBACK: $29,877.38  

THIS INVOICE BEFORE HST.: $268,896.39

PLUS - H.S.T. @ 13% $34,956.53

INVOICE AMOUNT $303,852.92

Thank you for your business!

INVOICE

Please make cheque payable to: Sirius Concrete Inc.
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Head Office

P.O. Box 25070
Kitchener, Ontario

519.808.4237

John Camara Invoice # 18.065
Ayerswood Development Corporation Date: 25-Jun-18
P.O. Box 3117, Job # 17-22-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 3 17-22-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Original Contract Value (Ayerswood Subcontract # A18-45YAR-013) $6,215,000.00
Change Order 17-22.01 (Ayerswood P.O. # 15082) $49,290.00
Total Contract Value $6,264,290.00

Concrete M3 Cost/Meter
Progress billed to date 600 $995.91 $597,547.54

Less: Progress billed to Previous Draw $448,160.65
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $149,386.88

LESS 10% HOLDBACK: $14,938.69  

THIS INVOICE BEFORE HST.: $134,448.20

PLUS - H.S.T. @ 13% $17,478.27

INVOICE AMOUNT $151,926.46

Thank you for your business!

INVOICE

Please make cheque payable to: Sirius Concrete Inc.

146

mailto:JJC@cpirentals.com


Head Office

P.O. Box 25070
Kitchener, Ontario

519.808.4237

John Camara Invoice # 18.078
Ayerswood Development Corporation Date: 25-Jul-18
P.O. Box 3117, Job # 17-22-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 4 17-22-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Original Contract Value (Ayerswood Subcontract # A18-45YAR-013) $6,215,000.00
Change Order 17-22.01 (Ayerswood P.O. # 15082) $49,290.00
Total Contract Value $6,264,290.00

Concrete M3 Cost/Meter
Progress billed to date 900 $995.91 $896,321.30

Less: Progress billed to Previous Draw $597,547.54
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $298,773.77

LESS 10% HOLDBACK: $29,877.38  

THIS INVOICE BEFORE HST.: $268,896.39

PLUS - H.S.T. @ 13% $34,956.53

INVOICE AMOUNT $303,852.92

Thank you for your business!

INVOICE

Please make cheque payable to: Sirius Concrete Inc.
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Head Office

P.O. Box 25070
Kitchener, Ontario

519.808.4237

John Camara Invoice # 18.085
Ayerswood Development Corporation Date: 25-Aug-18
P.O. Box 3117, Job # 17-22-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 5 17-22-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Original Contract Value (Ayerswood Subcontract # A18-45YAR-013) $6,215,000.00
Change Order 17-22.01 (Ayerswood P.O. # 15082) $49,290.00
Total Contract Value $6,264,290.00

Concrete M3 Cost/Meter
Progress billed to date 1280 $995.91 $1,274,768.08

Less: Progress billed to Previous Draw $896,321.30
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $378,446.77

LESS 10% HOLDBACK: $37,844.68  

THIS INVOICE BEFORE HST.: $340,602.10

PLUS - H.S.T. @ 13% $44,278.27

INVOICE AMOUNT $384,880.37

Thank you for your business!

INVOICE

Please make cheque payable to: Sirius Concrete Inc.
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Head Office

P.O. Box 25070
Kitchener, Ontario

519.808.4237

John Camara Invoice # 18.093
Ayerswood Development Corporation Date: 25-Sep-18
P.O. Box 3117, Job # 17-22-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 6 17-22-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Original Contract Value (Ayerswood Subcontract # A18-45YAR-013) $6,215,000.00
Change Order 17-22.01 (Ayerswood P.O. # 15082) $49,290.00
Total Contract Value $6,264,290.00

Concrete M3 Cost/Meter
Progress billed to date 1700 $995.91 $1,693,051.35

Less: Progress billed to Previous Draw $1,274,768.08
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $418,283.28

LESS 10% HOLDBACK: $41,828.33  

THIS INVOICE BEFORE HST.: $376,454.95

PLUS - H.S.T. @ 13% $48,939.14

INVOICE AMOUNT $425,394.09

Thank you for your business!

INVOICE

Please make cheque payable to: Sirius Concrete Inc.

149

mailto:JJC@cpirentals.com


Head Office

P.O. Box 25070
Kitchener, Ontario

519.808.4237

John Camara Invoice # 18.103
Ayerswood Development Corporation Date: 25-Oct-18
P.O. Box 3117, Job # 17-22-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 7 17-22-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Original Contract Value (Ayerswood Subcontract # A18-45YAR-013) $6,215,000.00
Change Order 17-22.01 (Ayerswood P.O. # 15082) $49,290.00
Total Contract Value $6,264,290.00

Concrete M3 Cost/Meter
Progress billed to date 2120 $995.91 $2,111,334.63

Less: Progress billed to Previous Draw $1,693,051.35
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $418,283.28

LESS 10% HOLDBACK: $41,828.33  

THIS INVOICE BEFORE HST.: $376,454.95

PLUS - H.S.T. @ 13% $48,939.14

INVOICE AMOUNT $425,394.09

Thank you for your business!

INVOICE

Please make cheque payable to: Sirius Concrete Inc.
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Head Office

P.O. Box 25070
Kitchener, Ontario

866-218-6173

John Camara Invoice # 18.115
Ayerswood Development Corporation Date: 26-Nov-18
P.O. Box 3117, Job # 17-22-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 8 17-22-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Progress Billing Period From

Total Cost to Date % Complete Previous Draw Current Draw
1. Footings to Lower Level 2 Suspended Slab $1,290,000.00 $1,290,000.00 100% $1,290,000.00 $0.00
2. Lower Level 2 Walls to Lower Level 1 Slab $575,000.00 $575,000.00 100% $575,000.00 $0.00
3. Lower Level 1 Walls to Ground Floor Slab $575,000.00 $575,000.00 100% $234,334.63 $340,665.37
4. 1st Floor Walls to 2nd Floor Slab $420,000.00 $0.00 0% $0.00 $0.00
5. 2nd Floor Walls to 3rd Floor Slab $340,000.00 $0.00 0% $0.00 $0.00
6. 3rd Floor Walls to 4th Floor Slab $340,000.00 $0.00 0% $0.00 $0.00
7. 4th Floor Walls to 5th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
8. 5th Floor Walls to 6th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
9. 6th Floor Walls to 7th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
10. 7th Floor Walls to 8th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
11. 8th Floor Walls to 9th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
12. 9th Floor Walls to 10th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
13. 10th Floor Walls to 11th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
14. 11th Floor Walls to 12th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
15. 12th Floor Walls to Roof Slab $295,000.00 $0.00 0% $0.00 $0.00
16. Mech. Penthouse Walls to Roof $90,000.00 $0.00 0% $0.00 $0.00
17. Slab Infill at Tower Crane $26,900.00 $0.00 0% $0.00 $0.00
18. Winter Conditions Allowance $63,100.00 $14,900.00 24% $0.00 $14,900.00

Original Total Contract $6,215,000.00 $2,454,900.00 39% $2,099,334.63 $355,565.37

Change Orders To Date:
1. C.O. 17-22.01 (Ayerswood P.O. # 15082) $46,200.00 $20,000.00 43% $12,000.00 $8,000.00
2. C.O. 17-22.02 (Ayerswood P.O. # 15098) $18,483.38 $18,483.38 100% $0.00 $18,483.38
3. C.O. 17-22.03 (Ayerswood P.O. # 15099) $17,986.46 $17,986.46 100% $0.00 $17,986.46
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $400,035.21

LESS 10% HOLDBACK: $40,003.52

THIS INVOICE BEFORE HST.: $360,031.69

PLUS - H.S.T. @ 13% $46,804.12

INVOICE AMOUNT $406,835.81

2% interest per month on overdue balances until paid.

INVOICE

Please make cheque payable to: Sirius Concrete Inc.

Thank you for your business!
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Head Office

P.O. Box 25070
Kitchener, Ontario

866-218-6173

John Camara Invoice # 18.127
Ayerswood Development Corporation Date: 29-Dec-18
P.O. Box 3117, Job # 17-22-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 9 17-22-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Progress Billing Period From December 1, 2018 to December 31, 2018.

Total Cost to Date % Complete Previous Draw Current Draw
1. Footings to Lower Level 2 Suspended Slab $1,290,000.00 $1,290,000.00 100% $1,290,000.00 $0.00
2. Lower Level 2 Walls to Lower Level 1 Slab $575,000.00 $575,000.00 100% $575,000.00 $0.00
3. Lower Level 1 Walls to Ground Floor Slab $575,000.00 $575,000.00 100% $575,000.00 $0.00
4. 1st Floor Walls to 2nd Floor Slab $420,000.00 $205,000.00 49% $0.00 $205,000.00
5. 2nd Floor Walls to 3rd Floor Slab $340,000.00 $0.00 0% $0.00 $0.00
6. 3rd Floor Walls to 4th Floor Slab $340,000.00 $0.00 0% $0.00 $0.00
7. 4th Floor Walls to 5th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
8. 5th Floor Walls to 6th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
9. 6th Floor Walls to 7th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
10. 7th Floor Walls to 8th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
11. 8th Floor Walls to 9th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
12. 9th Floor Walls to 10th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
13. 10th Floor Walls to 11th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
14. 11th Floor Walls to 12th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
15. 12th Floor Walls to Roof Slab $295,000.00 $0.00 0% $0.00 $0.00
16. Mech. Penthouse Walls to Roof $90,000.00 $0.00 0% $0.00 $0.00
17. Slab Infill at Tower Crane $26,900.00 $0.00 0% $0.00 $0.00
18. Winter Conditions Allowance $63,100.00 $20,100.00 32% $14,900.00 $5,200.00

Original Total Contract $6,215,000.00 $2,665,100.00 43% $2,454,900.00 $210,200.00

Change Orders To Date:
1. C.O. 17-22.01 (Ayerswood P.O. # 15082) $49,290.00 $22,000.00 45% $20,000.00 $2,000.00
2. C.O. 17-22.02 (Ayerswood P.O. # 15098) $18,483.38 $18,483.38 100% $18,483.38 $0.00
3. C.O. 17-22.03 (Ayerswood P.O. # 15099) $17,986.46 $17,986.46 100% $17,986.46 $0.00
4. C.O. 17-22.04 (Ayerswood P.O. # 15666) $7,200.00 $0.00 0% $0.00 $0.00
5. C.O. 17-22.05 (Ayerswood P.O. #15668) $9,586.17 $9,586.17 100% $0.00 $9,586.17
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $221,786.17

LESS 10% HOLDBACK: $22,178.62

THIS INVOICE BEFORE HST.: $199,607.55

PLUS - H.S.T. @ 13% $25,948.98

INVOICE AMOUNT $225,556.53

2% interest per month on overdue balances until paid.

INVOICE

Please make cheque payable to: Sirius Concrete Inc.

Thank you for your business!
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Head Office

P.O. Box 25070
Kitchener, Ontario

866-218-6173

John Camara Invoice # 19.001
Ayerswood Development Corporation Date: 30-Jan-19
P.O. Box 3117, Job # 17-22A-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 10 17-22A-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Progress Billing Period From January 1, 2019 to January 31, 2019.

Total Cost to Date % Complete Previous Draw Current Draw
1. Footings to Lower Level 2 Suspended Slab $1,290,000.00 $1,290,000.00 100% $1,290,000.00 $0.00
2. Lower Level 2 Walls to Lower Level 1 Slab $575,000.00 $575,000.00 100% $575,000.00 $0.00
3. Lower Level 1 Walls to Ground Floor Slab $575,000.00 $575,000.00 100% $575,000.00 $0.00
4. 1st Floor Walls to 2nd Floor Slab $420,000.00 $420,000.00 100% $205,000.00 $215,000.00
5. 2nd Floor Walls to 3rd Floor Slab $340,000.00 $130,000.00 38% $0.00 $130,000.00
6. 3rd Floor Walls to 4th Floor Slab $340,000.00 $0.00 0% $0.00 $0.00
7. 4th Floor Walls to 5th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
8. 5th Floor Walls to 6th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
9. 6th Floor Walls to 7th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
10. 7th Floor Walls to 8th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
11. 8th Floor Walls to 9th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
12. 9th Floor Walls to 10th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
13. 10th Floor Walls to 11th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
14. 11th Floor Walls to 12th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
15. 12th Floor Walls to Roof Slab $295,000.00 $0.00 0% $0.00 $0.00
16. Mech. Penthouse Walls to Roof $90,000.00 $0.00 0% $0.00 $0.00
17. Slab Infill at Tower Crane $26,900.00 $0.00 0% $0.00 $0.00
18. Winter Conditions Allowance $63,100.00 $40,100.00 64% $20,100.00 $20,000.00

Original Total Contract $6,215,000.00 $3,030,100.00 49% $2,665,100.00 $365,000.00

Change Orders To Date:
1. C.O. 17-22.01 (Ayerswood P.O. # 15082) $49,290.00 $25,000.00 51% $22,000.00 $3,000.00
2. C.O. 17-22.02 (Ayerswood P.O. # 15098) $18,483.38 $18,483.38 100% $18,483.38 $0.00
3. C.O. 17-22.03 (Ayerswood P.O. # 15099) $17,986.46 $17,986.46 100% $17,986.46 $0.00
4. C.O. 17-22.04 (Ayerswood P.O. # 15666) $7,200.00 $7,200.00 100% $0.00 $7,200.00
5. C.O. 17-22.05 (Ayerswood P.O. # 15668) $9,586.17 $9,586.17 100% $9,586.17 $0.00
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $375,200.00

LESS 10% HOLDBACK: $37,520.00

THIS INVOICE BEFORE HST.: $337,680.00

PLUS - H.S.T. @ 13% $43,898.40

INVOICE AMOUNT $381,578.40

2% interest per month on overdue balances until paid.

INVOICE

Please make cheque payable to: Sirius Concrete Inc.

Thank you for your business!
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Head Office

P.O. Box 25070
Kitchener, Ontario

866-218-6173

John Camara Invoice # 19.014
Ayerswood Development Corporation Date: 28-Feb-19
P.O. Box 3117, Job # 17-22A-CIP
London, Ontario, N6A 4J4 P.O/W.O. #
JJC@cpirentals.com HST# 85077 7434 RT0001
Draw # 11 17-22A-CIP-Ayerswood-45 Yarmouth St. Apartment Building Terms: Net 30 Days

Progress Billing Period From February 1, 2019 to February 28, 2019.

Total Cost to Date % Complete Previous Draw Current Draw
1. Footings to Lower Level 2 Suspended Slab $1,290,000.00 $1,290,000.00 100% $1,290,000.00 $0.00
2. Lower Level 2 Walls to Lower Level 1 Slab $575,000.00 $575,000.00 100% $575,000.00 $0.00
3. Lower Level 1 Walls to Ground Floor Slab $575,000.00 $575,000.00 100% $575,000.00 $0.00
4. 1st Floor Walls to 2nd Floor Slab $420,000.00 $420,000.00 100% $420,000.00 $0.00
5. 2nd Floor Walls to 3rd Floor Slab $340,000.00 $280,000.00 82% $130,000.00 $150,000.00
6. 3rd Floor Walls to 4th Floor Slab $340,000.00 $0.00 0% $0.00 $0.00
7. 4th Floor Walls to 5th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
8. 5th Floor Walls to 6th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
9. 6th Floor Walls to 7th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
10. 7th Floor Walls to 8th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
11. 8th Floor Walls to 9th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
12. 9th Floor Walls to 10th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
13. 10th Floor Walls to 11th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
14. 11th Floor Walls to 12th Floor Slab $275,000.00 $0.00 0% $0.00 $0.00
15. 12th Floor Walls to Roof Slab $295,000.00 $0.00 0% $0.00 $0.00
16. Mech. Penthouse Walls to Roof $90,000.00 $0.00 0% $0.00 $0.00
17. Slab Infill at Tower Crane $26,900.00 $0.00 0% $0.00 $0.00
18. Winter Conditions Allowance $63,100.00 $45,100.00 71% $40,100.00 $5,000.00

Original Total Contract $6,215,000.00 $3,185,100.00 51% $3,030,100.00 $155,000.00

Change Orders To Date:
1. C.O. 17-22.01 (Ayerswood P.O. # 15082) $49,290.00 $26,000.00 53% $25,000.00 $1,000.00
2. C.O. 17-22.02 (Ayerswood P.O. # 15098) $18,483.38 $18,483.38 100% $18,483.38 $0.00
3. C.O. 17-22.03 (Ayerswood P.O. # 15099) $17,986.46 $17,986.46 100% $17,986.46 $0.00
4. C.O. 17-22.04 (Ayerswood P.O. # 15666) $7,200.00 $7,200.00 100% $7,200.00 $0.00
5. C.O. 17-22.05 (Ayerswood P.O. # 15668) $9,586.17 $9,586.17 100% $9,586.17 $0.00
 

NET INVOICE BEFORE HOLDBACK AND H.S.T.: $156,000.00

LESS 10% HOLDBACK: $15,600.00

THIS INVOICE BEFORE HST.: $140,400.00

PLUS - H.S.T. @ 13% $18,252.00

INVOICE AMOUNT $158,652.00

2% interest per month on overdue balances until paid.

INVOICE

Please make cheque payable to: Sirius Concrete Inc.

Thank you for your business!
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In the matter of the Bankruptcy of Sirius Concrete Inc. of the City of Waterloo, in the Province of Ontario 

                                                                                                                                                                        Court File No. 35-2481393 

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT LONDON 

SUPPLEMENT TO THE FOURTH REPORT  
OF BDO CANADA LIMITED 

HARRISON PENSA LLP
Barristers & Solicitors 
450 Talbot Street 
London, Ontario 
N6A 5J6  

           Melinda Vine (LSO #53612R) 

           Tel : (519) 679-9660 
Fax: (519) 667-3362 

Solicitors for the Trustee, 
            BDO Canada Limited 

TCH/177459 
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Court file no. C 

COURT OF APPEAL FOR ONTARIO 

IN THE MATTER OF THE BANKRUPTCY OF SIRIUS CONCRETE INC. 

BETWEEN: 

AYERSWOOD DEVELOPMENT CORPORATION  
Respondent 
(APPELLANT) 

and 

BDO CANADA LIMITED, 
as Trustee for the Estate of SIRIUS CONCRETE INC. 

Applicant 
(RESPONDENT) 

 APPELLANT’S CERTIFICATE RESPECTING EVIDENCE 

  The appellant certifies that the following evidence is required for the 

appeal, in the appellant’s opinion: 

1. Exhibits numbers: not applicable

2. The affidavit evidence of John Camara

3. The oral evidence of: not applicable

24 December 2020 
F. SCOTT TURTON
Barrister-at-Law
24 Bridgewater Drive
Richmond Hill, Ontario L4E 3N4
LSO: 17631C
(905) 508-5821
Fax: (905) 508-0519
Email: scott@scottturtonlaw.com
Lawyer for the Respondent/Appellant
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TO: 
 

HARRISON PENSA LLP 
Barristers & Solicitors  
450 Talbot Street 
London, Ontario 
N6A 4K3 
 
Melinda Vine 
LSO #53612R 
Email: mvine@harrisonpensa.com 
Telephone: (519) 679-9660 
Fax: (519) 667-3362 
 
Lawyers for the Applicant/Respondent 
BDO Canada Limited, as Trustee for the Estate of SIRIUS 
CONCRETE INC. 
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Court File No. 

COURT OF APPEAL FOR ONTARIO 

IN THE MATTER OF THE BANKRUPTCY OF SIRIUS CONTRETE INC. OF THE CITY 
OF WATERLLOO IN THE PROVINCE OF ONTARIO

BETWEEN: 

AYERSWOOD DEVELOPMENT CORPORATION 
Respondent 

(APPELLANT) 

and 

BDO CANADA LIMITED, as Trustee for the Estate of SIRIUS CONCRETE INC. 
Applicant 

(RESPONDENT) 

RESPONDENT’S CERTIFICATE RESPECTING EVIDENCE

The respondents confirm the appellant’s certificate except for the following: 

ADDITIONS 

1. Fourth Report of the Trustee, dated March 3, 2020, and appendices.

2. Supplement to the Fourth Report of the Trustee, dated October 16, 2020, and
appendices.

DELETIONS 

3. None.

October 12, 2021 

HARRISON PENSA LLP 
Barristers & Solicitors 
450 Talbot Street 
London, ON, N6A 4Z3, 

Melinda Vine (LSO #53612R) 

Tel: (519) 679-9660 
Fax: (519) 667-3362 
mvine@harrisonpensa.com

Lawyers for the Applicant/Respondent, 
Trustee, BDO Canada Limited 
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TO: F. SCOTT TURTON
Barrister-at-Law 
24 Bridgewater Drive 
Richmond Hill, ON, L4E 3N4 

F. Scott Turton (LSO #17631C) 

Tel: (905) 508-5821 
Fax: (905) 508-0519 
scott@scottturtonlaw.com

Lawyer for the Respondent/Appellant 
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Motion File No. M52211

COURT OF APPEAL FOR ONTARIO

THE HONOURABLE JUSTICE BENOTTO ) FRIDAY the 1st

) DAY OF

IN CHAMBERS ) OCTOBER, 2021.

IN THE MATTER OF THE BANKRUPTCY OF SIR1US CONCRETE INC.

BETWEEN:

AYERSWOOD DEVELOPMENT CORPORATION

Respondent
(APPELLANT)

and

BDO CANADA LIMITED,
as Trustee for the Estate of SIRIUS CONCRETE INC.

Applicant
(RESPONDENT)

ORDER

THIS MOTION made by the Moving Party Ayerswood Development

Corporation, in writing, for an order extending the time to file the Notice of Appeal

herein with the Bankruptcy Office in London, Ontario, was read this day at

Osgoode Hall, 130 Queen Street West, Toronto, Ontario.

ON READING THE MOTION RECORD and factum of Ayerswood

Development Corporation and the consent of the parties to this order,

302



Page 2

1. THIS COURT ORDERS that the time to file, at the office of the registrar of

the Superior Court of Justice, in Bankruptcy, at London, Ontario, the Notice

of Appeal, Appellant's Certificate, and affidavit of service of same, in respect

of the appeal ofAyerswood Development Corporation from the order of the

Honourable Justice J.C. George dated 14 December 2020, made at London,

Ontario, is extended to seven days after the date of this order.

ENTERED AT / fNSCRIPT A TORONTO
ON/BOOK NO:
LE /DANS LE REGISTRE NO.:

"W<D- n[\OG^i^
PER/PAR; <C\r\ REGISTRAR

COURT OF APPEAL FOR ONTARIO
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