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Court File No. 01-CL-4192

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

ONTARIO SECURITIES COMMISSION

- and -

BUCKINGHAM SECURITIES CORPORATION

TWENTY-FIRST REPORT OF
BDO DUNWOODY LIMITED, IN ITS
CAPACITY AS RECEIVER AND MANAGER OF
BUCKINGHAM SECURITIES CORPORATION

TO THE SUPERIOR COURT OF JUSTICE

A PURPOSE OF THE REPORT

Plaintiff

Defendant

(2) This Report of BDO Dunwoody Limited (“BDO”) in its capacity as Court-

Appointed Receiver and Manager (the “Receiver’”) of the property, undertaking

and assets of Buckingham Securities Corporation (“Buckingham”), including all

property held in the name of Buckingham, directly or indirectly, as principal or

agent, beneficially or otherwise, and all proceeds thereof (the “Property™), is filed

in support of a motion by the Receiver for an Order approving a settlement

agreement between the Receiver and Bear Stearns Corporation Inc. (“Bear

Stearns”) with respect to the proceeds of certain disputed securities being held in

trust by the Receiver (the “Disputed Funds”) and directing the Receiver to pay to

Bear Stearns its share of the Disputed Funds.
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B. BACKGROUND

2. Buckingham was a securities dealer registered under Ontario securities law which
provided investment services to its clients. Prior to its receivership in July, 2001,
Buckingham had approximately 1,000 active client accounts. After a distribution by the
Receiver, Buckingham’s approximately 800 clients are currently owed in excess of $8.2

million.

3. In June 2001, the Ontario Securities Commission (the “OSC”) conducted a compliance
audit of Buckingham. Based on the OSC’s audit and prior to the appointment of the
Receiver, Buckingham’s registration was suspended and its activities frozen pursuant to

an Order of the OSC dated July 6, 2001.

4. By Order of the Honourable Madame Justice Swinton dated July 26, 2001 (the
“Appointment Order”), a copy of which is attached as Exhibit “A”, BDO was appointed
Receiver of all of the Property.

C. BEAR STEARNS SETTLEMENT

5. As described in greater detail in the Receiver’s Nineteenth Report dated June 9, 2006 (the
“Nineteenth Report”), a copy of which is attached as Exhibit “B”, on or about June 7,
2000, Buckingham opened up brokerage accounts at Bear Stearns on its own behalf and
in respect of client securities. Bear Stearns claimed a lien and security interest over all of
the securities held in Buckingham’s account at Bear Stearns. The Receiver disputed Bear
Stearns’ security interest in “fully paid” and “excess margin” securities held by
Buckingham in accounts at Bear Stearns on behalf of its clients which Buckingham was

required to segregate.

6. Pursuant to the Order of the Honourable Mr. Justice Cumming dated July 16, 2004 (the
“Liquidation Order”), a copy of which is attached as Exhibit “C”, Buckingham’s
portfolio at Bear Stearns was liquidated and the Receiver was authorized to retain the

Disputed Funds in the amount of US$97,893.00 pending resolution of the dispute. As of
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October 31, 2006, the Disputed Funds being held by the Receiver amount to
US$101,786.85.

7. The Nineteenth Report was served and filed in support of a motion by the Receiver
seeking, inter alia, a declaration that the Receiver was entitled to the Disputed Funds.
Prior to the return of the motion, the Receiver and Bear Stearns agreed (o settle all issues
with respect to the Disputed Funds on the basis that the Receiver retain 50 per cent of the
Disputed Funds and pay the balance to Bear Stearns. The Receiver and Bear Stearns have
now executed a settlement agreement and mutual release (the “Settlement Agreement”),

copies of which are attached as Exhibit “D”.

8. Accordingly, the Receiver seeks an order approving the Settlement Agreement and
directing and authorizing it to pay the amount of US$50,893.43 to Bear Stearns,

representing 50 per cent of the Disputed Funds as described in the Settlement Agreement.

b. RECOMMENDATION

(a) For the reasons described in this Report, the Receiver requests an Order of this
Honourable Court approving the Settlement Agreement between the Receiver and
Bear Stearns with respect to the Disputed Funds and directing the Receiver to pay

to Bear Steamns its share of the Disputed Funds.

nol

ALL OF WHICH is respectfully submitted this¢nd day of May, 2007.

BDO DUNWOODY LIMITED

in its capacity as Receiver and Manager of
the assets, property and undertaking of
Buckingham Securities Corporation

Per:

/"@/ M{

Uwe Manski, FCA, FCIRP

12096678.1
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Court File No. 01-CL-4192

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE MADAM ) THURSDAY, THE 26™ DAY
JUSTICE SWINTON ) OF JULY, 2001
)
BETWEEN:
ONTARIO SECURITIES COMMISSION
Applicant
- AND -
BUCKINGHAM SECURITIES CORPORATION
Respondent

ORDER

THIS APPLICATION made by the Ontario Securities Commission (the "Commission"),
the Applicant herein, for an Order appointing BDO Dunwoody Limited as Receiver and Manager
of all the present and future property, undertaking and assets of the Resﬁondent held in the name
of the Respondent, Buckingham Securities Corporation (referred to herein as “Buckingham?” or the
“Respondent”), whether in whole or in part, directly or indirectly, as principal or as agent,
beneficially or otherwise, and all proceeds therefrom, and any other property, undertaking and assets
of the Respondent which may be identified by the proposed Receiver (referred to herein as the
"Property"), and for such other relief, was heard on Thursday, the 26" day of July, 2001

at 393 University Avenue, Toronto, Ontario.



ON READING the amended Notice of Application, the Application Record, the
Supplementary Application Records, the Consent of BDO Dunwoody Limited, the proposed
Receiver, and on hearing the submissions of counsel for the Commission, and submissions of

counsel for the Respondent, the Respondent not opposing.

1. THIS COURT ORDERS that effective on Thursday, the 26™ day of July, 2001 BDO
Dunwoody Limited (the "Receiver") be and is hereby appointed Receiver and Manager, without
security, of the Property with power to receive, protect, dispose of and sell any of the Property and

to act at once until further Order of this Court.

2. THIS COURT ORDERS The Bank of Nova Scotia (the “Bank”) to immediately deliver
to the Receiver all funds, securities or property held by the Bank in the name of the Respondent.

3. THIS COURT ORDERS that the Order made on July 12, 2001 by the Honourable Mr.

Justice Lamek is varied to the extent necessary to carry out the provisions of this Order.

4. THIS COURT ORDERS that the Respondent, including its present and former ofﬁéers,
directors, shareholders, employees, servants, agents, solicitors, contractors and anyone acting on their
instructions or on their behalf, or anyone having knowledge of this Order, do forthwith deliver over
to the Receiver or to its agents, all of the Property of every kind, including all the property, chattels
and assets which comprise the business and undertaking of the Respondent, any cash on hand,
monies or funds in any bank accounts and any other deposit instruments and securities, and all
books, documents, contracts, records, deeds and papers of every nature and kind relating thereto,
including all financial books and records and Property information; all electronic and computer
records, where relevant, account numbers or names under which such Property might be held by
third parties; and all such persons and anyone having knowledge of this Order are hereby restrained
and enjoined from dealing with the Property, altering or changing any financial book or records, or
interfering with the Receiver in the exercise by the Receiver of its powers and the performance of

its duties hereunder.



5. THIS COURT ORDERS that BDO Dunwoody Limited in its capacity as Receiver of the

Property be and is hereby empowered, but not obligated, from time to time to further do all or any

of the following acts and things until further order of this Court:

(a)

(b)

(©)

D

(©)

)

(®

to negotiate and do all things necessary and desirable to complete a sale of any and all
securities comprising the Property and pay all commissions necessary for the sale of

such Property;

to receive and collect all monies, dividends or other amounts now or hereafter owing

and payable to the Respondent relative to the Property;

to pay all debts and commissions which the Receiver deems necessary or advisable in
order to sell the Property and all such payments shall be allowed in passing its accounts
and shall form a charge on the Property in priority to the security held by any party;

to execute, assign, issue or endorse such deeds, bills of sale, transfers, powers of
attorney, share certificates, bonds, debentures, securities, cheques, bills of lading or

exchange, or other documents necessary or convenient for any purpose pursuant to this

Order in the name of or on behalf of the Respondent;

to take all steps necessary to market and, if necessary, tender for sale the Property;

to enter into an agreement or agreements for the sale of the Property in whole or in part
and to instruct any persons deemed appropriate by the Receiver to sell any of the
Property through any dealers in securities on any securities exchange the Receiver

deems appropriate;

to invest any of the Property or proceeds of sale of any of the Property with such persons

and on such terms as the Receiver deems appropriate;
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(h) to take such other steps as the Receiver deems necessary or desirable to preserve and

protect and realize upon the Property; and

(i) to file an assignment in bankruptcy on behalf of the Respondent or to consent to a

receiving order against the Respondent and to act as trustee of the Respondent's estate.

6. THIS COURT ORDERS that if any information is stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service provider
or otherwise, the Respondent and its present and former directors, officers, employees and/or agents
shall forthwith give unfettered access to the Receiver for the purpose of allowing the Receiver to
obtain access to, recover and fully copy all of the information contained therein whether by way of
printing the information onto paper or making copies of computer disks or such other manner of
retrieving and copying the information as the Receiver in its discretion deems expedient. Further,
for the purposes of this paragraph, the Respondent, its present and former directors, officers,
employees and/or agents and all persons having notice of this provision of this Order shall provide
the Receiver with all such assistance in gaining immediate access to the information as the Receiver
may in its discretion require including, without limiting the generality of the foregoing, providing
the Receiver with instructions on the use of any computer or other system and providing the Receiver
with any and all access codes, account names and account numbers that may be required to gain

access to the information.

7. THIS COURT ORDERS that Internet service providers or persons, corporations or
individuals who provide e-mail, World Wide Web, file transfer protocol or other Internet connection
services to the Respondent and/or its present and former directors, officers, employees and agents
to access the Internet or World Wide Web e-mail or other similar services, deliver to the Receiver,
documents, server files, archive files or any other information in any form in any way recording
messages, e-mails or other information sent or received by the respondent and/or its present and
former directors, officers, employees and agents in the course of their association and in conducting

their duties related to the operations and affairs of the Respondent.



8. THIS COURT ORDERS that no person shall, without the leave of this Honourable Court,
discontinue, fail to renew, alter, interfere with or terminate any right, contract, arrangement,
agreement, license or permit in favour of or held by the Respondent (a) as a result of any default or
non-performance by the Respondent prior to the making of this Order, or (b) as a result of the
making of this Order.

9. THIS COURT ORDERS that no legal actions, administrative proceedings, self help
remedies or any other acts or proceedings shall be asserted, taken or continued against the
Respondent or the Receiver, or with respect to the Property or any part thereof, without leave of the
Court first being obtained and upon motion made in this application after seven clear days' notice
to the Receiver, with the exception of the proceeding commenced against the Respondent and other
respondents by Notice of Hearing issued by Staff of the Commission on July 6, 2001 under sections
127 and 127.1 of the Securities Act (the "Act") and any other proceeding which may be initiated or

continued by Staff of the Commission or the Commission under the Act.

10. THIS COURT ORDERS that the Receiver be and is hereby fully authorized and
empowered to institute, prosecute and defend all suits, proceedings, administrative hearings, cases
and action at law as may in its judgment be necessary for the proper protection of the Property, and
to appear in and conduct the prosecution or defence of any suits, proceedings, administrative
hearings, cases and action in any court, tribunal or administrative body, in Canada or abroad, the
prosecution or defence of which, in tﬁe judgment of the Receiver, will be-necessary or desirable for
the proper protection of the Property and the authority hereby conveyed shall extend to such appeals
or judicial review as the Receiver shall deem proper and advisable in respect of any order, ruling or
judgment pronounced in any such suit or proceeding, administrative hearing, case or action and the
authority hereby converted shall also extend to any settlement by the Receiver of any proceedings

or any actions.



11.  THIS COURT ORDERS that the Receiver as agent on behalf of the Respondent shall be
at liberty to appoint, employ and retain agents, employees, counsel, auditors, accountants,
consultants, dealers and other such assistance from time to time as it may consider necessary for the
purpose of dealing with the Property or realizing upon the Property and that any commissions and
other expenditures which shall be properly made or incurred by the Receiver in so doing shall be

allowed in passing its accounts and shall form a charge on the Property.

12.  THIS COURT ORDERS that the employment of all employees of the Respondent
including employees on maternity leave, disability leave and all other forms of approved absence is
hereby terminated effective immediately prior to the appointment of the Receiver. Notwithstanding
the appointment of the Receiver or the exercise of any of its powers or the performance of any of its
duties hereunder, or the use or employment by the Receiver of any person in connection with its
appointment and the performance of its powers and duties hereunder, the Receiver is not and shall
not be deemed or considered to be a successor employer, related employer, sponsor or payer with
respect to any of the employees of the Respondent or any former employees within the meaning of
the Labour Relations Act (Ontario), the Employment Standards Act (Ontario), the Pension Benefits
Act (Ontario), Canada Labour Code, Pension Benefits Standards Act (Canada) or any other
provincial, federal or municipal legislation or common law governing employment or labour
standards (the "Labour Laws") or any other statute, regulation or rule of law or equity for any
purpose whatsoever, or any collective agreement or other contract between the Respondent and any
of its present or former employees. In particular, the Receiver shall not be liable to any of the
employees of the Respondent for any wages (as "wages" are defined in the Employment Standards
Act), including severance pay, termination pay and vacation pay, except for such wages as the
Receiver may specifically agree to pay. The Receiver shall not be liable for any contribution or other
payment to any pension or benefit fund. Further, by the granting of this Order, the business of the
Respondent has not been and shall not be deemed to have been, nor treated as having been sold, but
rather, such business will continue to be the business of the Respondent until sold, in whole or in

part, to a purchaser other than the Receiver.



13. THIS COURT ORDERS that with the approval of this Court on service of a Notice of
Motion and supporting material on the proposed examinee, the Receiver be authorized to conduct
such examinations under oath as it deems necessary of persons having knowledge of any or all of

the affairs of the Respondent on matters related to or concerning the Property.

14. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

direction and guidance in the discharge of its duties hereunder.

15.  THIS COURT ORDERS that the Receiver do from time to time pass its accounts and pay
the balance in its hands as this Court may direct, and for this purpose the accounts of the Receiver

are hereby referred to the Superior Court of Ontario.

16.  THIS COURT ORDERS that the Receiver shall be at liberty to pay itself out of the existing
or future monies coming into its hands or as a result of the performance of its duties hereunder in
respect of its services as Receiver a reasonable amount either monthly or at such longer intervals as
it deems appropriate which amount shall constitute an advance against remuneration when
determined by this Court and shall also be at liberty to pay its solicitors such monies at a reasonable
amount on a solicitor and his own client basis either monthly or at such longer intervals as it deems
appropriate which amount shall constitute an advance against remuneration when determined by this

Court.

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the fulfilment of its duties in carrying out the provisions of this Order save and

except for any gross negligence or wilful misconduct on its part.

18. THIS COURT ORDERS that the liability of the Receiver which it may incur as a result
of its appointment or as a result of the performance of its duties hereunder, including in respect of
gross negligence or wilful misconduct, shall be limited in the aggregate to the net realized value of

the Property and furthermore the Receiver shall cease to have any liability whatsoever upon
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distribution of the Property or any proceeds thereof under its administration in accordance with this
Order and any other Order of this Court. The net realized value of the Property shall be the cash
proceeds realized by the Receiver from the disposition of the Property or part thereof after deducting

the reasonable remuneration and expenses of the Receiver.

19.  THIS COURT ORDERS that any expenditure or liability which shall properly be made
or incurred by the Receiver in so doing, including the fees of the Receiver and the fees and
disbursements of its legal counsel, on a solicitor and his own client basis, shall be allowed to it in
passing its accounts and shall form a first charge on the Property in priority to any charge, mortgage,

lien, security interest or encumbrance on or in the Property (the "Receiver's Charge").
~ . p g

20.  THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any Court or administrative tribunal in any other jurisdiction, whether in
Canada or elsewhere, for an Order recognizing the appointment of the Receiver by this Court and
confirming the powers of the Receiver in such other jurisdictions or to take such steps, actions or
proceedings as may be necessary or desirable for the receipt, preservation, protection and
maintenance of the Property, including acting as foreign representative of the Respondent. All
Courts and tribunals of all other jurisdictions are hereby respectfully requested to make such Orders
and pfovide such other aid and assistance to the Receiver, as an officer of this Court, as they may

deem necessary or éppropriate in furtherance of this Order.

21.  THIS COURT ORDERS that Iiberty> be reserved to all or any persons or parties, including
the Receiver, interested in applying for such further or other Order, including an order to vary this

Order, as may be advised.

22.  THIS COURT ORDERS that nothing herein authorizes the disclosure or obtaining of

infon{}lation subject to solicitor and client privilege to the Receiver or any other party or person.

JUL 2 6 2001
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EXHIBIT “B”
TO THE TWENTY-FIRST REPORT



Court File No. 01-CL-4192

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

ONTARIO SECURITIES COMMISSION

Plaintiffs
-and -

BUCKINGHAM SECURITIES CORPORATION

Defendants

NINETEENTH REPORT OF
BDO DUNWOODY LIMITED, IN ITS
CAPACITY AS RECEIVER AND MANAGER OF
BUCKINGHAM SECURITIES CORPORATION

TO THE SUPERIOR COURT OF JUSTICE

A. PURPOSE OF THE REPORT

(a)  This report of BDO Dunwoody Limited (“BDO”) in its capacity as Court-
Appointed Receiver and Manager (the “Receiver”) of the estate of Buckingham
Securities Corporation (“Buckingham”) is filed in support of a motion by the
Receiver for an Order declaring that the Receiver is entitled to funds in the amount
of U.S.$97,893.00 (the “Disputed Funds”), representing the proceeds of securities
which the Receiver is holding in trust pending resolution of a dispute with Bear

Stearns Corporation Inc. (“Bear Stearns™).
B. BACKGROUND

2. Buckingham was a securities dealer registered under Ontario securities law from

March 17, 1997 to July 6, 2001, and provided investment services to its clients. Prior to
11976388.2
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its receivership in July, 2001, Buckingham had approximately 1,000 active client accounts.
After a distribution by the Receiver, Buckingham’s approximately 800 clients are currently

owed in excess of $8.2 million.

In June 2001, the Ontario Securities Commission (the “OSC”) conducted a compliance
audit of Buckingham’s records and account statements obtained from Buckingham’s ISM
accounting system. This review of Buckingham’s account statements as of May 31, 2001
revealed that Buckingham’s clients’ “fully-paid” and “excess-margin” securities had not
been segregated as required by Securities Act Regulations and that clients’ securities had
been pledged as securify in respect of loans made to Buckingham by two brokerage firms.
Buckingham was indebted to these brokerage firms, including Bear Stearns, in an

aggregate amount in excess of $3 million.

Based on the OSC’s audit and prior to the appointment of the Receiver, Buckingham’s
registration was suspended and its activities frozen pursuant to an Order of the OSC dated

July 6, 2001 (the “Cease Trade Order”).

By Order of the Honourable Madame Justice Swinton dated July 26, 2001 (the
“Appointment Order”), BDO was appointed Receiver of all of the property, assets and
undertaking of Buckingham, including assets held in the name of Buckingham, as principal
or agent, beneficially or otherwise and all proceeds thereof (the "‘Property”). A true copy
of the Appointment Order is attached hereto as Exhibit “A”.

DISPUTE RELATING TO BEAR STEARNS’ SECURITY

Pursuant to an agreement between Buckingham and Bear Stearns dated June 7, 2000 (the
“Bear Stearns Agreement”), a copy of which is attached hereto as Exhibit “B”,
Buckingham opened up brokerage accounts at Bear Stearns on its own behalf and in

respect of client securities.

After its Appointment, the Receiver obtained reports using Buckingham’s accounting

system provided by ISM, which identified the “fully paid” and “excess margin” securities

11976388.2
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which should have been segregated by Buckingham as at July 6, 2001, the date of the
Cease Trade Order.

8. As described in greater detail in the Receiver’s Sixteenth Report to the Court dated July 9,
2004 (the “Sixteenth Report™), a copy of which is attached hereto as Exhibit “C”, Bear
Stearns claims a lien and security interest over all of the securities held in Buckingham’s
account at Bear Stearns including Buckingham’s clients’ “fully paid” and “excess margin”
securities pledged as collateral for loans made by Bear Stearns to Buckingham. The
Receiver does not dispute the validity of Bear Stearns’ security interest over securities in
its account at Bear Stearns in which Buckingham had a beneficial interest or those of
Buckingham’s clients’ securities which Buckingham was not otherwise required to

segregate (the “Undisputed Securities™).

9. However, the Receiver disputes Bear Stearns’ security interest in “fully paid” and “excess
margin” securities held by Buckingham in accounts at Bear Stearns on behalf of its clients
which Buckingham was required to segregate (the “Disputed Securities”), on the basis

that:

(i)  paragraph 3 of the Bear Stearns Agreement grants a security interest and
lie;1 t;Bear Stearns only in property or securities in which Buckingham
has a beneficial interest, and Buckingham has no beneficial interest in its
clients’ “fully paid” and “excess-margin” securities which Buckingham
was required by law to hold in trust for its customers, namely, the

Disputed Securities; and

(i)  inthe alternative, even if Bear Stearns’ security extends to the Disputed
Securities, Bear Stearns knew or ought to have known of Buckingham’s

failure to segregate.

10. A similar but distinguishable dispute with respect to the validity of a security interest in
“fully paid” and “excess margin” securities held and claimed by another broker, W.D.

Latimer & Co. Ltd. (“Latimer”), pursuant to an agreement between Latimer and

11976388.2



Buckingham (the “Latimer Agreement”) was the subject of a trial before the Honourable
Mr. Justice Ground. As described in greater detail in his Reasons dated October 17, 2002,
a copy of which are attached hereto as Exhibit “D”, Justice Ground found that
Buckingham breached its trust obligations to its clients by pledging their “fully paid” and
“excess-margin” securities which should have been segregated to secure Buckingham’s
indebtedness to Latimer. However, Justice Ground held that the security interest of
Latimer in the Disputed Securities was valid and enforceable because Latimer did not have

actual or constructive knowledge of Buckingham’s breach of trust.

11.  Further, unlike the Bear Stearns Agreement, the Latimer Agreement provided that all
securities held by Latimer for Buckingham were subject to a general lien in favour of
Latimer for any and all indebtedness owing by Buckingham to Latimer. The Receiver
appealed this Judgment, and ultimately, with the approval of this Court, entered into
liquidation and settlement agreements with Latimer pursuant to which the Receiver
abandoned its appeal. Unlike the Latimer Agreement, and as described in paragraph 9(i)

above, Bear Stearns encumbered only Buckingham’s interest in the client securities.

12. As at April 30, 2004, the total amount outstanding on account of the indebtedness of
Buckingham to Bear Stearns was U.S. $260,302.00.

13. Pursuant to the Order of the Honourable Mr. Justice Cumming dated July 16, 2004 (the
“Liquidation Order”), a copy of which is attached hereto as Exhibit “E”, which was
granted on a motion brought by the Receiver supported by the Sixteenth Report, the
Receiver entered into a Liquidation Agreement with Bear Stearns (the “Liquidation
Agreement”). The purpose of the Liquidation Agreement was to liquidate the securities
held in Buckingham’s account at Bear Stearns into cash in order to facilitate the resolution
of the outstanding dispute concerning the validity of Bear Stearns security interest
without the additional costs and delay associated with litigation. The Liquidation
Agreement also allowed the proceeds of the Undisputed Securities to be applied to reduce

the indebtedness of Buckingham to Bear Stearns, thereby reducing interest costs accruing

11976388.2



pursuant to the Liquidation Agreement, of the total amount of U.S.$471,782.41 realized
upon the liquidation of the securities, Bear Stearns received U.S5.$166,339.54 in respect
of the Undisputed Securities and its commission on Disputed Securities. The balance of
the proceeds, U.S.$302,073.06, was paid to the Receiver, U.S.$97,893.00 of which
represents the Disputed Funds which the Receiver continues to hold in trust pending

resolution of this dispute.

15.  Despite ongoing discussions and negotiations between counsel for the Receiver and Bear
Stearns, the parties have been unable to arrive at an agreement as to entitlement to the

Disputed Funds.

16.  Accordingly, the Receiver brings this motion seeking an Order of the Court declaring that

the Receiver is entitled to the Disputed Funds, plus its costs of this motion.

17.  ALL OF WHICH is respectfully submitted this 9th day of June, 2006.

BDO DUNWOODY LIMITED

in its capacity as Receiver and Manager of
the assets, property and undertaking of
Buckingham Securities Corporation

Per:

Uwe Manski, FCA, FCIRP

11976388.2
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Court File No. 01-CL-4192

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE MADAM ) THURSDAY, THE 26™ DAY
JUSTICE SWINTON ) OF JULY, 2001
)

BETWEEN:

ONTARIO SECURITIES COMMISSION
) Applicant

-AND -

BUCKINGHAM SECURITIES CORPORATION

Respondent

ORDER

THIS APPLICATION made by the Ontario Securities Commission (the "Commission"),
the Applicant herein, for an Order appointing BDO Dunwoody Limited as Receiver and Manager
of all the present and future property, undertaking and assets of the Resi:ondent held in the name
of the Respondent, Buckingham Securities Corporation (referred to herein as “Buckingham” or the
“Respondent”), whether in whole or in part, directly or indirectly, as principal or as agent,
beneficially or otherwise, and all proceeds therefrom, and any other property, undertaking and assets
of the Respondent which may be identified by the proposed Receiver (referred to herein as the
"Property"), and for such other relief, was heard on Thursday, the 26™ day of July, 2001

at 393 University Avenue, Toronto, Ontario.
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ON READING the amended Notice of Application, the Application Record, the
Supplementary Application Records, the Consent of BDO Dunwoody Limited, the proposed
Receiver, and on hearing the submissions of counsel for the Commission, and submissions of

counsel for the Respondent, the Respondent not opposing.

1. THIS COURT ORDERS that effective on Thursday, the 26" day of July, 2001 BDO
Dunwoody Limited (the "Receiver") be and is hereby appointed Receiver and Manager, without
security, of the Property with power to receive, protect, dispose of and sell any of the Property and

to act at once until further Order of this Court.

2. THIS COURT ORDERS The Bank of Nova Scotia (the “Bank”) to immediately deliver
to the Receiver all funds, securities or property held by the Bank in the name of the Respondent.

3. THIS COURT ORDERS that the Order made on July 12, 2001 by the Honourable Mr.

Justice Lamek is varied to the extent necessary to carry out the provisions of this Order.

4. THIS COURT ORDERS that the Respondent, including its present and former ofﬁ;:ers,
directors, shareholders, employees, servants, agents, solicitors, contractors and anyone acting on their
instructions or on their behalf, or anyone having knowledge of this Order, do forthwith deliver over
to the Receiver or to its agents, all of the Property of every kind, including all the property, chattels
and assets which comprise the business and undertaking of the Respondent, any cash on hand,
monies or funds in any bank accounts and any other deposit instruments and securities, and all
books, documents, contracts, records, deeds and papers of every nature and kind relating thereto,
including all financial books and records and Property information; all electronic and computer
records, where relevant, account numbers or names under which such Property might be held by
third parties; and all such persons and anyone having knowledge of this Order are hereby restrained
and enjoined from dealing with the Property, altering or changing any financial book or records, or
interfering with the Receiver in the exercise by the Receiver of its powers and the performance of

its duties hereunder.
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5. THIS COURT ORDERS that BDO Dunwoody Limited in its capacity as Receiver of the
Property be and is hereby empowered, but not obligated, from time to time to further do all or any
of the following acts and things until further order of this Court:

(a) to negotiate and do all things necessary and desirable to complete a sale of any and all
securities comprising the Property and pay all commissions necessary for the sale of

such Property;

(b) to receive and collect all monies, dividends or other amounts now or hereafter owing

and payable to the Respondent relative to the Property;

‘(c) to pay all debts and commissions which the Receiver deems necessary or advisable in
order to sell the Property and all such payments shall be allowed in passing its accounts
and shall form a charge on the Property in priority to the security held by any party;

(d) to execute, assign, issue or endorse such deeds, bills of sale, transfers, powers of
attorney, share certificates, bonds, debentures, securities, cheques, bills of lading or
exchange, or other documents necessary or convenient for any purpose pursuant to this

Order in the name of or on behalf of the Respondent;
(e) to take all steps necessary to market and, if necessary, tender for sale the Property;

(f) to enter into an agreement or agreements for the sale of the Property in whole or in part
and to instruct any persons deemed appropriate by the Receiver to sell any of the
Property through any dealers in securities on any securities exchange the Receiver

deems appropriate;

(g) to invest any of the Property or proceeds of sale of any of the Property with such persons

and on such terms as the Receiver deems appropriate;
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(h) to take such other steps as the Receiver deems necessary or desirable to preserve and

protect and realize upon the Property; and

() to file an assignment in bankruptcy on behalf of the Respondent or to consent to a

receiving order against the Respondent and to act as trustee of the Respondent's estate.

6. THIS COURT ORDERS that if any information is stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service provider
or otherwise, the Respondent and its present and former directors, officers, employees and/or agents
shall forthwith give unfettered access to the Receiver for the purpose of allowing the Receiver to
obtain access to, recover and fully copy all of the information contained therein whether by way of
printing the information onto paper or making copies of computer disks or such other manner of
retrieving and copying the information as the Receiver in its discretion deems expedient. Further,
for the purposes of this paragraph, the Respondent, its present and former directors, officers,
employees and/or agents and all persons having notice of this provision of this Order shall provide
the Receiver with all such assistance in gaining immediate access to the information as the Receiver
may in its discretion require including, without limiting the generality of the foregoing, providing
the Receiver with instructions on the use of any computer or other system and providing the Receiver
with any and all access codes, account names and account numbers that may be required to gain

access to the information.

7. THIS COURT ORDERS that Internet service providers or persons, corporations or
individuals who provide e-mail, World Wide Web, file transfer protocol or other Internet connection
services to the Respondent and/or its present and former directors, officers, employees and agents
to access the Intemnet or World Wide Web e-mail or other similar services, deliver to the Receiver,
documents, server files, archive files or any other information in any form in any way recording
messages, e-mails or other information sent or received by the respondent and/or its present and
former directors, officers, employees and agents in the course of their association and in conducting

their duties related to the operations and affairs of the Respondent.
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8. THIS COURT ORDERS that no person shall, without the leave of this Honourable Court,
discontinue, fail to renew, alter, interfere with or terminate any right, contract, arrangement,
agreement, license or permit in favour of or held by the Respondent (a) as a result of any default or

non-performance by the Respondent prior to the making of this Order, or (b) as a result of the
making of this Order.

9. THIS COURT ORDERS that no legal aCﬁons, administrative proceedings, self help
remedies or any other acts or proceedings Shall_ .be -asserted, taken or continued against the
Respondent br the Recéiver, or with respect to the Property 6r any, part thereof, without leave of the
Court first being obtained and upon motion made in this application after seven clear days' notice
to the Receiver, with the exception of the proceeding commenced against the Respondent and other
respondents by Notice of Hearing issued by Staff of the Commission on July 6, 2001 under sections
127 and 127.1 of the Securities Act (the "Act") and any other proceeding which may be initiated or

continued by Staff of the Commission or the Commission under the Act.

10. THIS COURT ORDERS that the Receiver be and is hereby fully authorized and
empowered to institute, prosecute and defend all suits, proceedings, administrative hearings, cases
and action at law as may in its judgment be necessary for the proper protection of the Property, and
to appear in and conduct the prosecution or defence of any suits, proceedings, administrative
hearings, cases and action in any court, tribunal or administrative body, in Canada or abroad, the
prosecution or defence of which, in the judgment of the Receiver, will be-necessary or desirable for
the proper protection of the Property and the authority hereby conveyed shall extend to such appeals
or judicial review as the Receiver shall deem proper and advisable in respect of any order, ruling or
judgment pronounced in any such suit or proceeding, administrative hearing, case or action and the
authority hereby converted shall also extend to any settlement by the Receiver of any proceedings

or any actions.
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11. THIS COURT ORDERS that the Receiver as agent on behalf of the Respondent shall be
at liberty to appoint, employ and retain agents, employees, counsel, auditors, accountants,
consultants, dealers and other such assistance from time to time as it may consider necessary for the
purpose of dealing with the Property or realizing upon the Property and that any commissions and
other expenditures which shall be properly made or incurred by the Receiver in so doing shall be

allowed in passing its accounts and shall form a charge on the Property.

12. THIS COURT ORDERS that the employment of all employees of the Respondent
including employees on matemity leave, disability leave and all other forms of approved absence is
hereby terminated effective immediately prior to the appointment of the Receiver. Notwithstanding
the appointment of the Receiver or the exercise of any of its powers or the performance of any of its
duties hereunder, or the use or employment by the Receiver of any person in connection with its
appointment and the performance of its powers and duties hereunder, the Receiver is not and shall
not be deemed or considered to be a successor employer, related employer, sponsor or payer with
respect to any of the employees of the.Respondent or any former employees within the meaning of
the Labour Relations Act (Ontario), the Employment Standards Act (Ontario), the Pension Benefits
Act (Ontario), Canada Labour Code, Pension Benefits Standards Act (Canada) or any other
provincial, federal or municipal legislation or common law governing employment or labour
standards (the "Labour Laws") or any other statute, regulation or rule of law or equity for any
purpose whatsoever, or any collective agreement or other contract between the Respondent and any
of its present or former employees. In particular, the Receiver shall not be liable to any of the
employees of the Respondent for any wages (as "wages" are defined in the Employment Standards
Act), including severance pay, termination pay and vacation pay, except for such wages as the
Receiver may specifically agree to pay. The Receiver shall not be liable for any contril;ution or other
payment to any pension or benefit fund. Further, by the granting of this Order, the business of the
Respondent has not been and shall not be deemed to have been, nor treated as having been sold, but
rather, such business will continue to be the business of the Respondent until sold, in whole or in

part, to a purchaser other than the Receiver.
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13. THIS COURT ORDERS that with the approval of this Court on service of a Notice of
Motion and supporting material on the proposed examinee, the Receiver be authorized to conduct
such examinations under oath as it deems necessary of persons having knowledge of any or all of

the affairs of the Respondent on matters related to or concerning the Property.

14. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

direction and guidance in the discharge of its duties hereunder.

15. THIS COURT ORDERS that the Receiver do from time to time pass its accounts and pay
the balance in its hands as this Court may direct, and for this purpose the accounts of the Receiver

are hereby referred to the Superior Court of Ontario.

16. THIS COURT ORDERS that the Receiver shall be at liberty to pay itself out of the existing
or future monies coming into its hands or as a result of the performance of its duties hereunder in
respect of its services as Receiver a reasonable amount either monthly or at such longer intervals as
it deems appropriate which amount shall constitute an advance against remuneration when
determined by this Court and shall also be at liberty to pay its solicitors such monies at a reasonable
amount on a solicitor and his own client basis either monthly or at such longer intervals as it deems
appropriate which amount shall constitute an advance against remuneration when determined by this

Court.

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the fulfilment of its duties in carrying out the provisions of this Order save and

except for any gross negligence or wilful misconduct on its part.

18. THIS COURT ORDERS that the liability of the Receiver which it may incur as a result
of its appointment or as a result of the performance of its duties hereunder, including in respect of
gross negligence or wilful misconduct, shall be limited in the aggregate to the net realized value of

the Property and furthermore the Receiver shall cease to have any liability whatsoever upon



8. " 32

distribution of the Property or any proceeds thereof under its administration in accordance with this
Order and any other Order of this Court. The net realized value of the Property shall be the cash
proceeds realized by the Receiver from the disposition of the Property or part thereof after deducting

the reasonable remuneration and expenses of the Receiver.

19. THIS COURT ORDERS that any expenditure or liability which shall properly be made
or incurred by the Receiver in so doing, including the fees of the Receiver and the fees and
disbursements of its legal counsel, on a solicitor and his own client basis, shall be allowed to it in
passing its accounts and shall form a first charge on the Property in priority to any charge, mortgage,

lien, security interest or encumbrance on or in the Property (the "Receiver's Charge").

20. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any Court or administrative tribunal in any other jurisdiction, whether in
Canada or elsewhere, for an Order recognizing the appointment of the Receiver by this Court and
confirming the powers of the Receiver in such other jurisdictions or to take such steps, actions or
proceedings as may be necessary or desirable for the receipt, preservation, protection and
maintenance of the Property, including acting as foreign representative of the Respondent. All
Courts and tribunals of all other jurisdictions are hereby respectfully requested to make such Orders
and provide such other aid and assistance to the Receiver, as an officer of this Court, as they may

deem necessary or appropriate in furtherance of this Order.

21.  THIS COURT ORDERS that liberty be reserved to all or any persons or parties, including
the Receiver, interested in applying for such further or other Order, including an order to vary this

Order, as may be advised.

22. THIS COURT ORDERS that nothing herein authorizes the disclosure or obtaining of

E?_fipzfg%ngation subject to solicitor and client privilege to the Receiver or any other party or person.
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CERTIFICATE OF CORPORATE SECRETARY
Brokerage Account and Trading Resolutions

1, hg\\)\g}\ TV—;,(\:OW\bQ\“Q’ . , being the

_(the “Corporation”),

[
AN

héreby certify that, at a fneeting of the Board of Directors of the Corporation duly held on the
N .S 7 dayof 0 lﬁ};" 4

.
1
3
B

'
|

f

|

|
i
by

as‘éign, sell (including shortjand forward sales) an

©°__ the following Resolutions were

. Opening of Brokerage Account(s)

|* RESOLVED, that theCorporation i hereby authorized and directed to establith and maintain gpe or
migre accounts (incloding margin accounts) (each, an "Account”) with Bear, Stearns Securities Corp., (“Bear
Stéarns Securities”), '

fr:ding Authority

RESOLVED, that, in any Account, the Corpotation is hereby authorized and empowered to buy

(ilddudjn% forward purchas&s). old, finance, PIEd,fe‘ exarcise, convert, tender, redeem, exchange, transfer,

otherwise deal and trade in the following items*

U 1
® Securities: any and all forms of securities, including, without limitation, stocks, rights, warrants,
listad and OTC options (and standby congracts) op individual securities or groups/indexes of securities
(and any other ﬁnandl?l:nmuments). scrip, bonds, debentures, niotes, commercial paper, cartificates of
deposit, trust certiﬁcs( and evidences of interest, participation of indebtedness of any kind whatsoever,
}
@ Mortgages: whole mortgage loans, interests/participations in morigage loans, interest-only and
principal-only mortgage strips, mortgage residuals, coilateralized mortgage obligations, privately-wesued
morfgage Pas's-thmn' cerrificates and any other mortgage-back:d, mongag:—derivcd or morTgage-
related interests or instruments of any kind whatsoever, instruments or certificates packed by or
otherwise issued in capnection with any of the foregoing, interests in debt instruments issued by entities
whose princpal asser$ are any of the foregoing snd FHA multi-family project Joans;

® Repurchase and|Reversc Repurchase Securities Lending: repurchase sand reverse repurchase
transactions and borrowing and lepding transactions involving cash or any kind of security (domestic or
internavional), mcrtjkgc interest or other financial instrument; ;

® Foreign Exchange: spot and forward foreign exchange transactions; list;ad and OTC coptions on
foreign currencies; ahd any other foreign currency-denominated financial instruments; and

® Commodities: commodities, commodity futures contracts (traded on both domestic and foreign
exchanges) and listed and OTC options on commodities and commodity futures.

'Inapplicoble ltems arc deleted.

-
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. any sums required 1o be pai

Authorized Officers/Agents

RESOLVED, that each of the following officers or agents of the Corporation is hereby individually

authorized for and on behalf lof the Corporation (1) to give 10 and receive fram Bear Stearns Securities oral or

tten instructions,, conﬁmiatium, notices or demnands with respect to any Account; (2) 10 have Con'gﬂcw»

he Corporation to the performance of any agreement or transaction entere into
d or borraw money or securities and to secure the repayment thereof with the
perty of the Corporatian;f#) to pay in cash or by check or draft drawn upon the funds of the Corporation

in connection with any Account; (5) to order the transfer or delivery of any

seiuritics, funds or other property to such officer ar agent or tQ any other person; (6) 1o order the wransfer of

,
| retord of any securities, fun

or other property to any name and to accept delivery of any secunies, funds or

' ad‘lcr roperty; (7) to direct the sale or exercise of any rights with respect to any securities or other property;
+ (8): mPsign?:ayr and on behalf of the Corporation all releases, assignments, powers of anorney or other

ddcuments in connection th any Account; (9) to agree to any térms o conditions a{fecﬁugha;ny Account;
. (19) to endorse any securities or other property in order to pass title thereto (or to any interest

rein); (11) to
direct Bear Steans Cecurities to surrender any securities or other property for the purpose of effecting anﬂ
e::,nhange or conversion thereof or otherwise; {12) vo appoint any other person or persons 10 do any and a

things which such officex or ggent is hereby empowered todo; and (13) generally, to take all such action as such
officer or agent may deem nicessary or desirable to implement or facilitate the trading activities authorized in
thi preceding Resolution:

Name of Officer/Agent Title/Firm Name

. Do 3\ Q‘} &L‘a D\ Cec ST
oo Lcrmbesy Secpbery’

/ aJ\ iLL %TUCQ A mgﬁ\lwn( -

RESOLVED, that betause an Account(s) is carried by Bear Stearns Securitics 8s clearing agent for the
orporation’s broker, all the Resolutions contained herein shall be deemed ta refer an apply 1o the
Iorpnraticn‘s broker as well 2s Bear Stearns Securities and Bear Steamns Securities may act upon any oral or
Written instructions from the Corporation’s broker with respect to such Account without further inquiry;

Effectiveness of Resolutions

i(l RESOLVED; that the foregoing Resalutions shall apply to all transactions and agreements between the
orporation and Bear Steamns Seeuritics cven if entered into by the Corporation prior to the adoption of such
esolutions (which prior transactions and aﬁ.rcements with Bear Stearns Securities are hereby ratifed in all
vespects), and shall remain in full force and effectin all repects until the close of business on the day after Bear

curns Securities receives fyritren natice of the modification or revocation thereof at its offices located at 245

: i‘@rk Avenue, New York, New York 10167, Attn: Chief Legal Officer and shall enure to the benefit of Bear

Stearns Securitics, its controlling persans, and their respective successors and assigns.

\ IN WITNE;E WHEREOF, [ have hereunto set my hand and caused the seal ;f the Corporatj
affixed on this _ day of WL}; . /
“ 7

Sy

[CORPORATE SEAL] | :
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Court File No. 01-CL-4192

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

ONTARIO SECURITIES COMMISSION
Plaintiffs
- and -
BUCKINGHAM SECURITIES CORPORATION

Defendants

SIXTEENTH REPORT OF
BDO DUNWOODY LIMITED, IN ITS
CAPACITY AS RECEIVER AND MANAGER OF
BUCKINGHAM SECURITIES CORPORATION

TO THE SUPERIOR COURT OF JUSTICE

A. PURPOSE OF THE REPORT

(@  This report of BDO Dunwoody Limited in its capacity as Court-Appointed
Receiver and Manager (the “Receiver”) of the estate of Buckingham Securities
Corporation (“Buckingham”) is filed in support of a motion by the Receiver for an
Order authorizing and directing the Receiver to enter into a proposed agreement
with Bear Stearns Corporation Inc. (“Bear Stearns”) for the purpose of liquidating

the securities held in the account of Buckingham at Bear Stearns.
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B. BACKGROUND

2. Buckingham was a securities dealer registered under Ontario securities law from
March 17, 1997 to July 6, 2001, and provided investment services to its clients. Prior to
its receivership in July, 2001, Buckingham had approximately 1,000 active client

accounts.

3. By Order of the Honourable Madame Justice Swinton dated July26, 2001 (the
“Appointment Order”), the Receiver was appointed Receiver and Manager of all of the
property; assets and ﬁhdertaking of Buckingham, including assets held in the name of
Buckingham, as principal or agent, beneficially or otherwise and all proceeds thereof (the

“Property”). A true copy of the Appointment Order is attached hereto as Exhibit “A”.

4. Prior to the appointment of the Receiver, Buckingham’s registration had been suspended
and its activities had been frozen pursuant to an Order of the Ontario Securities

Commission (“OSC”) dated July 6, 2001 (the “Cease Trade Order™).
C. DISPUTE RELATING TO BEAR STEARNS’ SECURITY

5. As previously repoﬂed in various of the Receiver’s previous reports to the Court, Bear
Stearns has claimed a lien and security interest over all of the securities held in
Buckingham’s account at Bear Stearns, to secure Buckingham’s indebtedness to Bear
Stearns. The Receiver has disputed Bear Stearns’ security interest in “fully paid” and
“excess margin” securities held by Buckingham on behalf of its clients, on the basis that
such securities were required to be segregated and held in trust by Buckingham for its
clients under Ontario securities law, and that Bear Stearns ought to have known of
Buckingham’s failure to segregate. Further, the written agreement in favour of Bear
Stearns grants a security interest and lien only in property or securities in which
Buckingham has an interest. Therefore, the Receiver has taken the position that
Buckingham had no beneficial interest in its clients’ “fully paid” and “excess-margin”

securities which Buckingham was required by law to hold in trust for its customers.
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6. The Receiver obtained reports using an accounting system provided by ISM, which
identify the “fully paid” and “excess margin” securities which ought to have been
segregated by Buckingham as at July 6, 2001, the date of the Cease Trade Order (the
“Disputed Securities”). Apart from the Disputed Shares, the Receiver does not dispute
the validity of Bear Stearns’ security interest in the balance of the securities held in

Buckingham’s account at Bear Stearns (the “Undisputed Securities™).

7. A similar, although distinguishable, dispute by the Receiver with respect to the validity of
the security interest in ‘fﬁ}lly paid” and “excess margirf’ securities claimed by W.D
Latimer & Cé. Ltd. (“Latimer”) was the subject of a trial before the Honourable '

Mr. Justice Ground. Following the trial of the issues, the Honourable Mr. Justice Ground
held that Buckingham breached its tfust obligations to its clients by pledging their fully
paid and excess-margin securities to secure Buckingham’s indebtedness . However,
Justice Ground also held that the security interest of Latimer in the Disputed Securities
was valid and enforceable, because Latimer did not have actual or constructive
knowledge of the breach of trust, and awarded costs of the trial payable by the Receiver to
Latimer on a partial indemnity scale. The Receiver appealed from that Judgment, and
ultimately, with the approval of this Court, entered into a liquidation agreement with
Latimer, which facilitated a settlement with Latimer, and the Receiver therefore

abandoned its appeal.

8. Bear Stearns has informed the Receiver that as at April 30, 2004, the total amount
outstanding on account of the indebtedness of Buckingham to Bear Stearns was
U.S. $260,302. As at April 30, 2004, the market value of the securities held in
Buckingham’s account at Bear Stearns and the percentage of the portfolio comprised of

Disputed Securities, liquid and illiquid securities, was as follows:
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BUCKINGHAM SECURITIES CORPORATION
BEAR STEARNS PORTFOLIO MIX
As at April 30, 2004

(U.S. Dollars)

Total Holdings
Undisputed :
Securities Disputed Securities Total
$133,016 $436,953 $569,969
23% 77% 100%
Undisputed Securities
Liquid Miquid Sub Total
$115,564 $17,452 $133,016
87% 13% 100%
20% 3% 23%
Disputed Securities
Liquid Illiquid Sub Total
$276,498 $160,455 $436,953
63% 37% 100%
49% 28% 77%
S. Subject to the approval of this Honourable Court, the Receiver proposes to enter into an

Agreement with Bear Stearns (the “Liquidation Agreement”) with respect to the
liquidation of the securities held in Buckingham’s account at Bear Stearns, in the hope
that the liquidation of the securities into cash will facilitate the Receiver’s efforts to
resolve the outstanding dispute concerning the validity of Bear Stearns* security interest

and avoid the additional costs and delay associated with litigation in respect thereof.
11720057.3
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10.  In addition, the Receiver has been advised that Bear Stearns, as a securities broker in the
United States with experience and expertise in dealing with securities of the kind held in
Buckingham’s account at Bear Stearns, is in the best position to maximize realization

upon that portfolio.

11.  Pursuant to the Liquidation Agreement, the securities to be sold by Bear Stearns will be
divided into three categories, and the proceeds of realization upon the securities in each

category are to be applied as follows:

(a) The Undisputed Securities consist of those shares which the Receiver

acknowledges to be subject to the security interest claimed by Bear Stearns. The
proceeds realized upon the sale of these securities are to be applied to reduce the

indebtedness owing by Buckingham to Bear Stearns.

(b)  The Disputed Liquid Securities comprise those shares having a market value of

over U.S. $1.50, which the Receiver disputes are subject to the security interest
claimed by Bear Stearns. The proceeds, net of a sales commission of 1.5% of the
proceeds to be paid to Bear Stearns, are to be paid to the Receiver, to be held in
trust by the Receiver pending a determination or settlement of the dispute

regarding the validity of Bear Stearns” security.

(c) The Disputed Illiquid Securities consist of those shares having a market price of
under U.S. $1.50, which the Receiver disputes are subject to the security interest
claimed by Bear Stearns. Forty percent (40%) of the proceeds realized on the sale
of the securities are to be paid to Bear Stearns in lieu of a commission, and
applied to reduce the indebtedness owing to Bear Stearns by Buckingham, The
balance of the proceeds, i.e. sixty percent (60%) are to be paid to the Receiver to
be held in trust by the Receiver pending a determination or settlement of the

dispute regarding the validity of Bear Stearns’ security.

12.  The Receiver is of the view that the proposed agreement with Bear Stearns as outlined

above, is in the best interest of the estate as it will allow the portfolio to be liquidated at

11720057.3
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this time, the non-disputed proceeds to be applied to reduce the indebtedness of
Buckingham to Bear Stearns, and thereby reduce interest costs accruing on the
outstanding balance. In addition, the Receiver believes that Bear Steams is the securities
broker in the best position to maximize realizations on the securities in this particular
portfolio and that the proposed commission arrangement is reasonable for all parties. The
Receiver therefore seeks approval of this Honourable Court to proceed with the

realization of the securities on the terms outlined above.

€h
ALL OF WHICH is respectfully submitted this % day of July, 2004.

BDO DUNWOODY LIMITED

in its capacity as Receiver and Manager of
the assets, property and undertaking of
Buckingham Securities Corporation

Per:
Uwe Manski, FCA, FCIRP
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COURT FILE NO.; 01-CL-4192
DATE: 20021017

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN: )
» )
Ontario Securities Commission - } Kevin McElcheran
Applicant } RuthPromislow
) For BDO Dunwoody Limited,
- and - ) Receiver and Manager of Buckingham
) Securities Corporation
)
. Buckingham Securities Corporation - )
Respondent ) :
: ) Heath Whiteley , o
) For W.D, Latimer Co. Limited - . -
) HEARD: June3to 9, 2002
GROUND J.

REASONS

[1] This is a trial of issues, within the above Application, directed by Colin Campbell, J. with
respect to a priority dispute as between former customers of Buckingham Securities '
Corporation (“Buckingham™) and W.D. Latimer Co. Limited (“Latimer”). Latimer claims a
security interest in the securities of customers of Buckingham pledged by Buckingham to
Latimer pursuant to a Customer Account Agreement entered into between Buckingham and
Latimer dated May 7, 1997, (the “Latimer Agreement”) when Buckingham initially opened an
account with Latimer. The Latimer Agreement provided for both cash and margin accounts

. although Buckingham initially opened only a cash account with Latimer.

The Latimer Agreement provides in part as follows:

“That all securities and credit balances held by Latimer for the Customer’s
account shall be subject to a general lien for any and all indebtedness to Latimer
-howsoever arising and in whatever account appearing including any liability
arising by reason of any guarantee by the Customer of the account of any other
person, that Latimer is authorized hereby to sell, purchase, pledge, or re-pledge
any or all such securities without notice or advertisement to satisfy this-lien,
that Latimer may at any time without notice whenever Latimer carries more -
than one account for the customer, enter’ credit or debit balances, whether in
respect of securities or money, to any of such accounts and make such
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adjustments between such accounts as Latimer may in its sole discretion deem
fit, that any reference to the Customer’s socount in this clause shall include any
account in which the Customer has an interest whether jointly or otherwise”.

Background

[2] From its inception in May, 1997, o July, 2000, Buckingham was registered as a securities
dealer with the Ontario Securities Comumission (the “OSC”) under the Ontario Securities Act
R.8.0. 1590, c. 8-5 (the “OSA”). Buckingham provided investment services to its customers,
which numbered approximately 1,000 on an active basis. The OSC renewed Buckingham’s
registrant status each year. : :

[3] Buckingham, not being a member of the Investment Dealers Association (‘IDA”), was '
required to trade through member firms of the Investment Dealers Association (the “IDA”).
From May, 1997, to July, 2000, Buckingham conducted the majority of its trading using 2
margin account (the “Canaccord Account”) at Canaccord Capital Corporation (“Canaccord”).
On July 28, 2000, Buckingham transferred the securities it held at Canaccord to a margin .
account at Latimer (the “Latimer Account”) established pursuant fo the Latimer Agreement.
No further Agreement was entered into between Buckingham and Latimer when the margin
account was opened. Latimer is registered as a securities dealer in Ontario, Quebec, Alberta
and British Columbia; a member of the Toronto Stock Exchange, the Montreal Exchange and
the Canadian Venture Exchange; and a member of the IDA. o : :

[4] In mid Juve, 2001, the OSC attended at the offices of Buckingham and inspected its
records. There was no evidence as to what prompted this attendance by the OSC. On July 6,
2001, (the “Cease Trade Date”), the OSC issued a Temporary Cease Trade Order prohibiting
the trading of securities in Buckingham’s account with Latimer. :

[5] BDO Dunwoody Limited was appointed Receiver and Manager (the “Receiver”) of the
assets and undertaking of Buckingham by order dated July 26, 2001.

[6] As at August 16, 2001, Buckingham owed Latimer $1,902,641.76 in respect of the
Latimer Account, with interest accruing at prime plus 4%. :

‘[7] Each of the forms of the Client Account Agreement entered into between Buckingham
and its customers provides as follows: '

“Ag continuing collateral security for the payment of any Indebtedness which is
now or which may in the fiture be owing by the Client to Buckingham
Securities Corp., the Client hereby hypothecates and pledges to Buckingham
Securities Corp. all his Securities and Cash, including any free credit balances,

. which may now or hereafter be in any of his accounts with Buckingham
Securities Corp. (collectively, the “Collateral”), whether held in the Account or
in any other accounting which the Client has an interest and whether or not any
amount owing relates to the Collateral hypothecated or pledged. So long as any
indebtedness remains unpaid, the Client autborizes Buckingham Securities

~ Corp., without notice, to use at any time and from time to time the Collateral in
the conduct of Buckingham Securities business, including the right to, (2) -
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combine any of the Collateral with the property of Buckingham Securities Cotp.
or other clients or both; (b) hypothecate or pledge any of the Collateral which
are held in Buckingham Securities Corp. possession as security for its own
indebtedness; (c) loan any of the collateral to Buckingham Securities Corp. for
its own purposes; or (d) use any of the Collateral for making delivery against a
sale, whether a short sale or otherwise and whether such sale is for the Account
or for the account of any other client of Buckingham Securities Corp.”

or provides:

«“You shall have the right, from time to time and without notice to me, to lend
any securities held by you for or on my account with you either to yourselves as
brokers or to others and to raise money thereon and carry them in your general
loans and pledge and re-pledge them either separately or with your own
securities or those of others or otherwise in such a manner and for such an
amount and for such purposes as you may deem advisable and to deliver them
on sales for others, without retaining in your possession or control securities of
like, kind and amount”.

[8] The trades processed by Buckingham through Latimer involved both cash accounts which
held fully paid securities for Buckingham’s customers and margin accounts which held

. marginable securities for Buckingham’s customers. Securities held in a cash account are fully

paid and must be segregated. With a margin account, if there is no borrowing by the customer,

the securities in the account are fully paid and must be segregated. If there is borrowing by the -

customer, the broker must determine the net loan value of the securities and may have to

segregate securities if the loan value exceeds the amount of borrowing. Securities that are not -

marginable because the trading prices are below a minimum amount have to be fully
segregated. A software system called the ISM System used by most brokers and investment
dealers determines the marginability of the securities held in the account of any particular
customer, This determination is based upon the trading price of the various securities and the
margin limit for various securities and will vary on a daily basis. The ISM System will also
show which securities in a customer’s account have to be segregated as fully paid or excess
margin securities. Segregation is required by Section 117 of Regulation 1015 pursuant to the
OSA and by the by-laws and regulations of the IDA. .

[9]  The accounts operated by Buckingham with Canaccord and, subsequently with Latimer,
were omnibus accounts which included inventory securities of Buckingham, securities owned
by employees of Buckingham and predominantly securities owned by customers of
Buckingham. Because the Buckingham account with Latimer was an omnibus account,
Latimer would treat all of the securities in the account as Buckingham’s securities and would
segregate the securities in that account using the ISM System in the same way as Latimer
would segregate securities in the account of any other customer of Latimer. Latimer viewed it
as Buckingham’s responsibility to ensure that the securities in its customers’ accounts were
properly segregated.

[10] * Tn addition to monthly statements for cach customer, which would indicate 2ll securities

held for such customer, the market value of such securities and whether such securities were
segregated, the ISM System produces Segregation Allocation Reports, Segregation Control

93



" . pCT-18-2092 1717 JUGDES ADMIN RM 334 416 327 5417 k.

-4-

Reports and Security Position Reports. Segregation Allocation Reports show how many shares
of each security ought to be segregated for each customer. Segregation Control Reports show
whether a particular security is over-segregated or under-segregated and Security Position
Reports show how many shares of each security are held by each customer and with which
broker. It is my understanding that only the Segregation Allocation Reports would clearly
indicate which securities of which customer ought to be segregated. Buckingham’s monthly
statements to its customers and its Segregation Allocation Reports showed that customers’
securities were not being segregated as required by Regulation 1015 pursuant to the OSA.

[11] It is the position of the Receiver that Buckingham was in breach of its trust and
fiduciary obligations to its customers when it pledged their fully paid and excess margin
securities to Latimer pursuant to the terms of the Latimer Agresment and further that Latimer
~ knew or ought to have known or should be found to have had constructive knowledge of the
‘fact that Buckingham was pledging such securities in breach of its trust and fiduciary

obligations to its customers. The Receiver therefore submits that the pledge of such securities
o Latimer is void and that Latimer is required to return such securities to the Receiver on

behalf of Buckingham’s customers or to account to the Receiver for such secnrities.

[12]  Atthe time of the transfer of Buckingham’ s account from Canaccord to Latimer in July, .

2000, Mr. Sesto DeLuca (“Deluca”), the President of Latimer, attended at Buckingham’s

office where he wis advised as to Buckingham’s “back office system™ for processing orders

from its customers and was advised that Buckingham used the ISM System for purposes of
preparation of customers’ monthly statements and for Segregation Allocation Reports,
© Segregation Control Reports and Security Position Reports. DeLuca’s evidence is that he did
pot review any of such statements or Reports. Following such 2 visit, DeLuca wrote to Mr.
David Bromberg (“Bromberg”), the President of Buckingham, to set out the terms of margin
trading between Buckingham and Latimer including commissions to be charged by Latimer
and the margin account facility te be provided by Latimer to Buckingham. In such letter,
DeLuca stated “I would therefore request some assurance from you that your firm has the
appropriate systems in place to ensure the proper segregation of your client’s (sic) securities”.
Bromberg’s reply of July 25, 2000, to. DeLuca stated “securities are segregated into clients
accounts as Certificates are received or trade tickets are executed”. The reference in this letter
from Buckingham to securities befng segregated when the trade tickets are executed is not
correct. Segregation takes place on the settlement date which is three days after the trade date
in the vast majority of cases. At the request of DeLuca, Bromberg wrote a further letter of July
26, 2000, which stated “this is to confirm the following: all our clients accounts are segregated
on a regular basis using the ISM Segregation System”.

[13] It was Bromberg’s evidence that he thought that the references in the correspondence to
“sepregation” meant having securities segregated by customer so that Buckingham would
know which securities are held by which customers. It was also Bromberg's evidence that, for
this purpose, he showed DeLuca a Security Position Report which showed which customers of
Buckingham held shares of a perticular security issuer. 'DeLuca denies that he saw any such
Report, DeLuca did request and obtained a copy of the most recent renewal of registration of.
Buckingham with the OSC. DeLuca did not ask for or examine the financial statements of
Buckinigham and did not update the financial information from that given to Latimer by
Buckingham when it initially opened an account with Latimer in 1997. The margin facility
provided by Latimer to Buckingham was approximately $2,000,000 and the market value of

o4
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the securities in the Buckingham account transferred from. Canaccord fo Latimer was
approximately $13,000,000. It was DelLuca’s evidence that he assumed that Buckingham was
entitled to pledge to Latimer the marginable securities in the Buckingham account and that they
would have more than sufficient value to cover the margin facility of $2,000,000. It was also
DelLuca’s evidence that he did not know that Buckingham was not in fact segregating securities-
in its customers’ accounts although he acknowledged that he could have determined this from
Buckingham’s monthly customer staiements or from Buckingham’s Segregation Allocation
Reports, none of which were examined by him. DeLuca did receive a list of the securities
being transferred from Canaccord to Latimer, which indicated that many of the securities being
transferred were non-marginable. :

[14] The opinion evidence of expert, Mr. Brizn Sutton, called by the Receiver was that
Regulation 1300.1 of the IDA, the “Know Your Client” rule required Latimer to satisfy itself as
to the credit-worthiness of Buckingham and to ensure that Buckingham .was properly
segregating its customers’ accounts and was riot pledging to it securities which could not be
pledged. His evidence was also thet Latimer could determine the credit-worthiness of
Buckingham by reviewing the Form 9 filed by Buckingham with the OSC. Tt was Mr. Sutton’s
opinion that it was not appropriate for Latimer to rely on the three-year old financial
information from Buckingham when opening the margin account for Buckingham in July,
2000. Mr. Sutton’s evidence was that in a cash account there is always a safekeeping
sgreement if the registrant is to hold the securities. Mr. Sutton conceded that for Latimer to
tnow which securities of Buckingham’s customers had to be segregated, it would have to know
with respect to each customer which securities were fully paid, which were excess margin '
' securities, which, if any, were in delinquent cash accounts not subject to a safekeeping
agreement and which, if any, were in an under-margined customer margin account, as well as
each Buckingham customer’s account balance and the loan value of such account. Mr. Sutton
also agreed that this information could change daily and would have to be tracked by Latimer.

[15] The opinion evidence of expert witness, Ms. Joni Alexander called by Latimer, was that
Latimer did comply with the “Know Your Client” rule with respect to Buckingham, .In her
opinion, the suitability requirement is not relevant, the credit- worthiness and identity-was
satisfied because Latimer had dealt with Buckingham before, had reviewed Buckingham’s
current registration with the OSC and had the Application of Buckingham and a Customer
Account Agreement with Buckingham on fife. With respect to business conduct, Latimer had
reviewed the account 1o be transferred from Canaccord to ensure that there was adequate
collateral for the margin facility that was to be provided to Buckingham. I was also the
evidence of Ms. Alexander that Latimer did not need to look through Buckingham to each
Buckingham customer account to determine whether the securities pledged by Buckingham to
Latimer were eligible to be pledged and that, in any event, this would be impractical in view of
the detailed knowledge which Latimer would have to have of each of Buckingham customer
account. Ms. Alexander testified that each cash account does not require a safekeeping
arrarigement. © That is & specific type of custody arrangement between a registrant and 2
customer. She was also of the opinion that the number of “penny stocks™ in the Buckingham
account should not necessarily have triggered Latimer to enquire s to whether securities were
being improperly pledged by Buckingham as these stocks could have been inventory of
Buckingham, could have been in delinquent cash accounts or, could have been in under-
margined margin accounts. It was Ms. Alexander’s evidence that it would not be the normal
practice for a “jitney broker” such as Latimer to inquire whether its registrant/client had
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authority from its customers, or whether it was entitled to pledge the securities in its account to
the jitney broker or to ask for the Segregation Allocation Reports of its registrant/customers.

[16] Where there was a conflict in the evidence between that of Bromberg and that of
DeLuca, I preferred the evidence of DeLuca. He has extensive knowledge of the brokerage
business and his evidence was straightforward, consistent and logical. He conceded that he
could have made further inquiries to determine whether Buckingham was segregating its
clients’ securities and that an examination of certain of Buckingham’s statements and reports
would have indicated a failure to segregate. Bromberg’s evidence, on the other hand, was
confused, inconsistent and unresponsive. He either has an abysmal lack of knowledge about
the brokerage business or his evidence is simply not credible. This is particularly true of his
evidence that he thought the reference to segregation of accounts’ in his letters to Latimer
referred to accounts being segregated as among Buckingham’s customers. Anyone with any
familiarity with the regulation of the securities industry would be aware of the requirement to
segregate seourities for margin purposes based upon securities being fully paid or excess

margin securities. Accordingly, in my view, Bromberg’s evidence in this regard is not credible -
and the statements made in the letters from Buckingham to Latimer are either negligent or

intentional misrepresentations- made by Buckingbam to Latimer. It was, in my view,
reasonable for Latimer to assume that these statements indicated segregation as required by the
Regulation under the OSA and the DA by-laws. Latimer wag aware that Buckingham used the
ISM System and clearly had the information available to it to determine what securities must
be segregated. B : ,

[17] With respect to the expert evidence, I preferred the evidence of Ms. Alexander where

there was a conflict. Her evidence with respect to compliance with the “Know Your Client” -

rule in a situation where a jitney broker is dealing with a registrant/customer appeared to me to

be more practical than that of Mr, Sutton as did her evidence that it would not be practical fora

jitney broker to look through the account of its registrant/ customer to the customers of that
registrant to determine whether the securities in the account were properly segregated. Mr.
Sutton conceded that in order for Latimer to do that it-would have to have very detailed
knowledge of the securities of each customer of Buckingham which could change daily and
which would have to be tracked by Latimer. ' '

[18] There was some conflict in the expert evidence before the court as to whether Latimer
was required in accordance with the “Know Your Client” rule under the IDA rules to inquire a3
to Buckingham’s financial position and to update the information with respect to Buckingham
from that provided when Buckingham first opened an account with Latimer in 1997, The
evidence is that DeLuca did not ask for an updated financial statement of Buckingham or an
- update of the financial information provided in 1997 but simply obtained a copy of the latest
renewal of Buckingham's registration with the OSC. The “Know Your Client” nule is
contained in Regulation 1300 of IDA and provides in patt as follows:
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“Identity and Creditworthiness

(2)  Bach Member shall use due diligence to learn and reman
informed of the essential facts relative to every customer and to
every order or account accepted. :

Business Conduct

(b)  Each Member shall use due diligence to ensure that the acceptance of
any order for any account is within the bounds of good business practice.

Suitability Generally

()  Subject to Regulation 1300.1(e), each Member shall use due diligence to
ensure that the acceptance of any order from a customer is suitable for
such customer based on factors including the customer's financial

 situations, investment knowledge, investment objectives and risk
. tolerance”. )

[19] On both these issues, it was the opinion of Ms, Alexander, whose evidence I preferred.,
that Latimer had complied with industry standards in establishing the margin account for
Buckingham. It was her evidence that a jitney broker would not be expected to obtain further
information with respect to credit-worthiness when it is satisfied as to its registrant/customers
registration status with the OSC and where it already had on file an Application and a
Customer Account Agreement with the registrant/customer.

[20] With respect to business conduct, it was her opinion that Latimer had satisfied this.

requirement by reviewing the securities in the account to be transferred from Canaccord to
ensure that there was adequate collateral for the margin facility being provided to Buckingham
and that a jitney broker would not be expected to look through Buckingham to the accounts of
Buckingham’s customers to determine whether securities had been segregated or were
qualified to be pledged to the jitney broker to secure the margin account in view of the
impracticality of the detailed knowledge which Latimer would have to have of each
Buckingham customer account. She conceded that if Latimer had made further inquiries and
had reviewed Buckingham’s documents such as customer monthly statements or Segregation
Allocation Reports, it would have become aware that securities were not being properly
segregated by Buckingham.

Issues
[21] The issues in this proceeding are as follows:
(1)  Did a trust relationship exist between Buckingham and its customers pursuant to

the - Client Accoumt Agreements entered into between Buckingham and its
customers or pursuant to the OSA?
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(2) If a trust relationship did exist, was Buckingham in breach of its obligations to its
customers in pledging its customers’ fully paid and excess margin securities to

Latimer?

(3) If Buckingham was in breach, did Latimer have actual or constructive notice of
Buckingham’s breach? ' ‘

I will deal with the issues in the above order.

Reasons

'[22] Did a trust relationship exist between Buckingham and its customers pursuant to the

' [24] For atrust to come into existence, there must be three certainties: certainty of intention,

Client Account Agreements entered into between Buckingham and its customers or pursuant to
the 0SA? ' o '

Section 117 of Regulation 1015 (R.R.O. 1990) under the OSA. provides:

“(1) Securities held by a registrant for a client that are unencumbered and that are
either fully paid for or are excess margin securities but that are not held
pursiant to a written safekeeping agreement shall be,

a) segregated and identified as being held in trust for the client; and

b) described as being held in segregation on the registrant’s Security
position record, client’s ledger and statement of account.

, (2) Segregated securities may be used by the registrant, by sale or loan,
- whenever a client becomes indebted to the registrant but only to the extent
reasonably necessary to cover the indebtedness.

 (3) Bulk segregation of securities described in subsection (1) is permissible”.

[23] Latimer has submitted, based on the authority of Cheseborough v. Willson [2001] Q.J.
940 (S.C.J.), that the Regulations under the OSA. are administrative and directory only and do
not create a trust relationship between a broker and its customers and that, even if a trust
relationship is established, the provisions of the Client Account Agreements entered into
between Buckingham and its customers specifically permit the pledging of the customer
securities in support of loans to Buckingham for its own account. Latimer does concede,
however, that there is a duty on Buckingham to protect and safeguard fully paid and excess
margin securities and to deliver them in specic when directed. The court in Cheseborough,
supra, concluded that Regulation 1015, at a minimum, required registrants to protect and
safeguard fully paid or excess margin securities and deliver them in specie when required, even
if it did not have the effect of establishing a trust relationship and imposing upon the registrant
all the duties and obligations of a trustee at law. In the case at bar, Buckingham was clearly in
breach of both these obligations to its customers.

certainty of subject matter and certainty of object. In the relationship between Buckingham
and its customers with respect to their segregated securities which the Receiver submits
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constitutes a trust relationship, there is certainty of subject matter in that it is the fully paid or
excess margin securities of Buckingham’s customers which must be segregated and “identified
. as being held in trust”. The fact that the components of the subject matter of the trust may
. fluctuate is not relevant. In any investment trust, the subject matter of the trust fluctuates as
investments are purchased and sold. There is also certainty of object in that the beneficiaries of
such trust are the customers of Buckingham who hold such securities. With respect to certainty
of intention, the trust relationship is imposed upon the parties by virtue of Regulation 1013
pursuant to the OSA.

[25] In Chesebrough, suprs, Sheppard J. concluded with respect to such Regulation and
similar statutory provisions and institutional by-laws as follows at paragraph 41:

“Yet counsel contends that this statutory and regulatory regime requiring 2
registrant 1o hold customer’s fully-paid securities separate and apart from their
own and others created and imposed upon it (the registrant) a trust relationship
such that the registrant (Midland Walwyn) stood in a trust relationship to the-
plaintiff; that Midland Walwyn became a trustee for the plaintiff and in some
way was then duty-bound to act as a trustee at law. in its dealings with the
plaintiff. I have considerable difficulty in acceptitg that proposition. In my
view, all the cited regulations and by-laws do nothing more than to regulate
registrants or members and direct them how they shall deal with a customer’s
securities like the shares owned by the plaintiff Regulations whether passed
under 2 statute or by an association cannot create and impose a trust refationship
between two parties, imposing on the party holding the securities all the duties
and responsibilities which the law imposes on a trustée created by deed or by-
law. These regulations are administrative and directory only; they do nothing
more than direct a registrant or member how prescribed securities are to be
~ handled and recorded.

Again, I repeat one must distinguish between a trust relationship between the

- trustee and beneficiary with all attendant duties and responsibilities and an
administrative trust created for the proper dealing with other people’s property,
which I suggest creates no further obligation than a duty on the person holding
the property to protect and safeguard it and deliver it in specie when required.
Certainly, if the securities are misappropriated and cannot be returned, a breach
of trust arises entitling the customer to an award of damages ....

Characterizing the shares as being impressed with a trust for industry regulatory
requirements does not a fortiori make the registrant a trustee with all the
attendant duties and responsibilities of a trustee except for being obliged to
deliver the trust property in specie when directed”....

[26] With great respect, I am unable to adopt this distinction between a trust created by deed
or law and a statutory trust. The authorities dealing with or interpreting trust or deemed trust
provisions of statutes do not draw any distinction between the duties imposed upon a trustee of
a statutory trust as opposed to a trustee of a trust created by deed or law. In Ward-Price v.

Mariners Haven Inc. (2001) 57 O.R. (3rd) 10 (Ont. C.A.), in considering the statutory trust
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created under the Condominium Act R.8.0. 1990 ch. ¢-26 Borins, J.A. made reference to the
expressed statutory trust created under that Act and stated at page 419:

“Although it may be argued that this trust lacks, in some respects, the three certainties
of intention, object and subject-matter, this does not affect its essential character as 4
trust”. As McLachlin I. pointed out in British Columbia v. Henfrey Bleir Ltd,, [1989] 2
S.CR. 24 at p. 35, 59 D.LR. (4th) 726, at p. 742: “the provinces may define “trust” as

”»

they choose for matters within their own legislative competence....”.

(See also Commercial Union Life Assurance Co. of Canada v. John Ingel Insurance Group Inc.
(2002) Q.J. No. 3200 (Ont. C.A.) with respect to the statutory trust created under Subsection

402(1) of the Jrsurance Act R.8.0. (1990) ch. I-3; DE. and J.C. Hutchinson Contracting Co. v.

Placer Dome Canada Litd. (1998) O.J. No. 4999 (Gen. Div.) with respect to the statutory trust
created pursuant to Part 2 of the Construction Lien Act R 3.0. (1990) ch. ¢-30). :

[27] In addition, it appears to me to be clear from such authorities that cm'taintj of intention
can be established by the imtention of the legislature to create a trust relationship being
evidenced by the wording of a statute or Regulation,

[28] Accordingly, in my view, the relationship between Buckingham and its customérs
holding fully paid or excess margin securities was a trust relationship with all the attendent
duties and responsibilities of a trustee applicable.

If 2 trust relationship did exist, was Buckingham in breach of its obligations to its
customers in pledging its customers’ fully paid and excess margin securities to Latimer?

[29] The pledging by Buckingham of its customers fully paid and excess margin securities to

Latimer was, in my view, clearly a breach of Buckingham’s obligations as a trustee to its’

customers. | am not satisfied that the provisions of the Client Account Agreements entered into
by the majority of Buckingham's customers permitted Buckingham to breach such obligations.
Subsection 1(1) of the OSA defines “Ontario securities law” as the OSA, Regulations made
under the OSA and any decision of the Commission or a Director with reference to a particular
person or company. Subsection 122(1) of the OSA provides that every person or company that
contravenes Ontario securities law is guilty of an offence. It would be clearly contrary to
public policy to permit a registrant and its customers to contract out of the obligation of the
registrant to comply with Ontario securities Iaw. In any event, the Buckingham Client Account
Agreements provide: .

“All Transactions in Securities for the Account shall be subject to the
constitutions, by-laws, rules, rulings, regulations, customs and usages of the
exchanges or markets and their-clearing houses, if any, where made and to all
laws, regulations and orders of any applicable governmental or regulatory

- authorities (all collectively referred to as “Applicable Rules and Regulations”)”
or '

“All transactions shall be subject to the constitution, by-laws, rule, rulings,
regulations, customs and usages of the exchange or market, and its clearing
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house, if any, where made, and to all laws and all regulations and orders of any
gavenmental or regulatory authority that may be applicable”.

[30] Accordingly, I am of the view that Buckingham was in breach of the above provisions
and of its statutory trust obligations in pledging to Latimer sccurities of Buckingham’s
customers which were required to be segregated and that the provisions of the Client Account
Agreements permitting pledging of such securities do not negate such contractual and statutory

obligations.

i Buckingliam was in breach of its obligations to its customers, did Latimer have actual
or constructive notice of Buckingham’s breach?

[31] It is not alleged by the Receiver that Latimer had actual knowledge of Buckingham’s
breach of ifs trust obligations to its cpstomers or of its breach of Ontario securities law. In the
case at bar, the only basis upon which Latimer could be found to have constructive knowledge
of the breach of trust by Buckingham would be under the line of cases establishing liebility on
third parties for “knowing receipt” of property transferred to them in breach of trust. The basis
for liability of a third party in the “knowing receipt” cases is summarized by La Forest J. in
Citadel General Assurance v, Lloyds Bank of Canada (1997) 152 D.LR. (4th) 411 (S.C.C.) at

pg. 434 as follows:

-

“However, in “knowing receipt” cases, which are concerned with the receipt of
trust property for one’s own benefit, there should be a lower threshold of
knowledge required of the stranger to the trust. More is expected of the
recipient, who, unlike the accessory, is necessarily enriched at the plaintiff's
expense. Because the recipient is held to this higher standard, constructive
knowledge (that is, knowledge of facts sufficient to put a reasonable person on
notice or inquiry) will suffice as the basis for restitutionary liability. Iacobucci
J. reaches the same conclusion in Gold, supra, where he finds, at para. 46, that a
stranger in receipt of trust property “need not have actual knowledge of the
equity [in favour of the plaintiff]; (constructive?) notice will suffice.

[49] This lower threshold of knowledge is sufficient to establish the “unjust” or
“ynjustified” nature of the recipient’s enrichment, thereby entitling the plaintiff
to a restitutionary remedy. As I wrote in Lac Minerals, supra, at p. 670, “the
determination that the enrichment is ‘unjust’ does not refer to abstract notions of
morality and justice, but flows directly from the finding that there was a breach
of a legally recognized duty for which the courts will grant relief”. In “knowing
receipt” cases, relief flows from the breach of a legally recognized duty of
inquiry. More specifically, relief will be granted where a stranger to the trust,
having received trust property for his or her own benefit and having knowledge

. of facts which would put a reasonable person on inquiry, actually fails to inquire

"*'a$ to the possible misapplication of trust property. It is this lack of inquiry that
renders the recipient’s enrichment unjust”.

[32] In the case at bar, Latimer was clearly aware that Buckingham had an obligation to
segregate its customers’ securities. It would also have been aware that Buckingham’s monthly
statemnents to its customers and Segregation Allocation Reports prepared by Buckingham using
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the ISM System would have indicated whether the securities of Buckingham'’s customers wer¢
in fact segregated. The evidence is that DeLuca made no effort to review customers’ monthly
statements or Segregation Allocation Reports of Buckingham and, in order to satisfy Latimer
that Buckingham was segregating customers® securities, simply requested the two letters from
Buckingham referred to above.

[33] The obligation on the third party recipient in the “knowing receipt” cases is to make
inquiries which a reagonable person in the circumstances of the recipient would bave made.
Once the recipient is put on notice that a breach of trust may have occurred by its acceptance of
property transferred to it, as stated in Citadel General Assurance Co. supra, “relief will be
granted where a stranger to the trust, having received trust property for his or her own benefit
and having knowledge of facts which would put a reasonable person on inquiry, actually fails
to inquire as to the possible misapplication of trust property™.

[34] The Receiver has submitted the receipt by Latimer of the two letters from Buckingham
with reference to segregation and should have put Latimer on inquiry with respect to
segregation. In particular, the Receiver refers to the statement in the letter of July 25, 2000,
that “securities are segregated into client accounts as certificates are received or trade tickets
are executed”, which statement is not corréct, should have alerted Latimer. I am unable to
accept this submission. Upon receipt of the July 25, 2000 letter, Latimer requested a further
letter clarifying the statement with respect to segregation and was assured in the letter of July
26, 2000, that “all our clients accounts are segregated on a regular basis using the ISM
Segregation System”. In addition, it appears to me that a reasonable person in the brokerage
business in the circumstances would have assumed that the reference to segregation was to
segregation in accordance with the requirements of the OSA. Latimer was aware that
Buckingham used the ISM System and had the ability to effect segregation in accordance with
the requirements of the OSA. _ :

[35] Accordingly, I am not satisfied that, on the facts of the case at bar, Latimer had knowledge
of facts which would have put a reasonable person in Latimer circumstances on inquiry. In any
event, even if one should conclude that Latimer ought to have put on inquiry, it was not required to
conduct an impractical or extensive inquiry nor is it to be held to a standard of perfection. - Latimer
must only show that it acted reasonably under the circumstances. It is the opinion of Ms.
Alexander that Latimer complied with industry standards and did all that was required to satisfy
itself as to Buckingham’s business conduct and to ensure that Buckingham was segregating its
customers’ securities. It appears to me that, if Latimer was in compliatice with industry standards
and practice and conducted itself in a manner consistent with that followed by other brokers in
similar circumstances, it has satisfied the requirement of making reasonable inquiries. Although it
may appear to this court that the industry practice as to due diligence and documentation in the
establishment of customer accounts with brokers may be somewhat casual in the case of a registrant
opening an account with a jitney broker and, although it is apparent that by making certain further
inquiries, Latimer would have become aware that Buckingham was not complying with .the
segregation requirements of the Regulation under the OSA, 1 am unable to conclude that Latimer
failed to make reasonable inquiries in all the circumstances ¢f this case,

[36] Although having found that a trust relaﬁonsihip existed between Buckingham and -its
customers who held fully paid or excess margin securities, the issue may be moot, counsel for
the Receiver did submit that, if a trust relationship did not exist between Buckingham and its
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customers, there was clearly a fiduciary relationship between them. I do not agree that, in
every instance, a fiduciary relationship exists between a broker and its customers. In
Hodgkinson v. Simms et al (1994) 117 DLR. (4th) 161 (S.C.C.), La Forest . at pg. 183, citing
with approval the decision of Keenan J. in Varcoe v. Sterling 1992 7 OR. (3rd) 204 (Gen.
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Div.), stated as follows:

[37]

“Much of this case law was recenily canvassed by Keenan J. in Varcoe v.
Sterting (1992), 7 OR. (3d) 204, 33 AC.W.S. (3d) 1184 (Gen. Div.), in an
effort to demarcate the boundaries of the fudiciary principle in the broker-client
relationship”. Keenan J. stated, at pp. 234-6: .

“The relationship of broker and client is not per se a fiduciary relationship

... Where the elements of trust and confidence and reliance on skill and

knowledge and advice are present, the relationship is fiduciary and the
obligations that attach are fiduciary. On the other hand, if those elements are
not present, the fiduciary relationship does not exist ... The circumstances can
cover the whole spectrum from total reliance to total independence. An
example of total reliance is found in the case of Ryder v. Osler, Wills, Bickle
Ltd. (1985), 49 O.R. (2d) 609, 16 DL R (4th) 80 (ELC.J.). A $400,000 trust for
the benefit of an elderly widow was deposited with the broker. An investment
plan was prepared and approved and authority given to operat¢ a discretionary
account .... At the other end of the spectrum is the unreported case of Merit
Investment Corp. v. Mogil, [1989] O.J. No. 429, Ont. HCJ.,, Anderson J,,
March 23, 1989 [summarized at 14 A.C.W.S. (3d) 378], in which the client used
the brokerage firm for processing orders. He referred to the account executive
as an “order-taker”, whose advice was not sought and whose warnings were

. ignored.

The relationship of the broker and client is elevated to a fiduciary level when
the client reposes trust and confidence in the broker and relies-on the broker’s

advice in making business decisions. When the broker seeks or accepts the

client’s trust and confidence and undertakes to advise, the broker must do so
fully, honestly and in good faith .... ‘It is the trust and reliance placed by the
client which gives to the broker the power and in some cases, discretion, to
make a business decision for the client. Because the client has reposed that trust
and confidénce and has given over that power to the broker, the law impos¢s a
duty on the broker to honour that trust and respond accordingly.

In my view, this passage represents an accurate statement of fiduciary law in the
context of independent professional advisory relationships, whether the advisers
be accountants, stockbrokers, bankers, or investment counsellors. Moreover, ‘it

. states a principled and workable doctrinel approach. Thus, where a fiduciary

duty is claimed in the context of a financial advisory relationship, it is at all
gvents & question of fact as to whether the parties’ relationship was such as to
give rise to a fiduciary duty on the part of the advisor”.

I would adopt the above statement of Keenan, J. as to the existence of a fiduciary -
 relationship between a broker and its customers. In my view, there is no evidence before this

.
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court to establish that the relationship between Buckingham and its customers was such as to
give rise to a fiduciary duty on the part of Buckingham, apart from the statutory trust imposed
upon Buckingham by Regulation 1015 under the O.5.A.

[38] Accordingly, on the issues to be tried in this proceeding, I find as follows:

1. A trust relationship did exist between Buckingham and its customers who held
fully paid or excess margin securities. :

o

A Buckihgham was in breach of such trust relationship in pledging its customers’
fully paid and excess margin securities o Latimer.

3. Latimer did not have actual or constructive knowledge of such breach of trust.

[39] Counsel may make brief written submissions to me on the costs of this proceeding on or
before November 15, 2002. : :

Ground I

Released: October 17, 2002
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EXHIBIT “E”
TO THE NINETEENTH REPORT



Court File No: 01-CL-4192
ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE g, JUs71CE ) FRIDAY, THE 16TH DAY OF

: )
Con il & )y JULY, 2004
IN THE MATTER OF THE SECURITIES ACT,
R.S.0.1990, C. 5.5, As Amended
BETWEEN:

ONTARIO SECURITIES COMMISSION

Applicant

-and -

BUCKINGHAM SECURITIES CORPORATION

Respondent

ORDER

THIS MOTION made by BDO Dunwoody Limited in its capacity as court-
appointed Receiver and Manager (the “Receiver”) of Buckingham Securities Corporation
(“Buckingham™), appointed pursuant to the Order of Madam Justice Swinton dated July 26,

2001, was heard this day at 393 University Avenue, Toronto, Ontario.

11728129.1
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UPON READING the Notice of Motion, and the Receiver’s Sixteenth Report
filed, and upon hearing the submissions of counsel for the Receiver, and counsel for Bear Steamns

Corporation Inc. (“Bear Stearns™),

1. THIS COURT ORDERS that the time for service of the Notice of Motion and
Motion Record herein be abridged and that the Motion is properly returnable today, and that all
parties entitled to notice of the motion have been duly served with notice and service upon any
interested party other than the persons served with the Notice of Motion and Motion Record be

dispensed with. .

2. THIS COURT ORDERS that the Receiver be and is hereby authorized and
directed to enter into and complete the agreement with Bear Stearns for the purpose of
liquidating the securities held in the account of Buckingham at Bear Stearns, on the terms and

conditions set out in the Receiver’s Sixteenth Report.
p
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ONTARIO SECURITIES COMMISSION

-and -

" Court File No.: 01-CL-4192

BUCKINGHAM SECURITIES CORPORATION

9.1

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceeding Commenced at Toronto

ORDER

BLAKE, CASSELS & GRAYDON LLP
Barristers and Solicitors

Box 25, Commerce Court West

Toronto, Ontario M5L 1A9

Lisa S. Corne

LSUC #27974M

Tel:  (416) 863-3896
Fax: (416) 863-2653

Solicitors for BDO Dunwoody Limited




EXHIBIT “C”
TO THE TWENTY-FIRST REPORT



Court File No: 01-CL-4192

ONTARIO
SUPERIOR COURT OF JU STICE
(COMMERCIAL LIST)

THE HONOURABLE #£. 3 UsSTICE ) FRIDAY, THE 16TH DAY OF

.' )
Conm il e ) JULY,2004
IN THE MATTER OF THE SECURITIES ACT,
R.S.0. 1990, C. s.5, As Amended
BETWEEN:
ONTARIO SECURITIES COMMISSION
Applicant
-and -
BUCKINGHAM SECURITIES CORPORATION
Respondent

ORDER

THIS MOTION made by BDO Dunwoody Limited in its capacity as court-

«Receiver”) of Buckingham Securities Corporation

ed Receiver and Manager (the
adam Justice Swinton dated July 26,

appointed pursuant to the Order of M
Toronto, Ontario.

appoint

(“Buckingham”),
2001, was heard this day at 393 University Avenue,

11728129.1
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UPON READING the Notice of Motion, and the Receiver’s Sixteenth Report

filed, and upon hearing the submissions of counsel for the Receiver, and counsel for Bear Stearns

Corporation Inc. (“Bear Stearns™),

1. THIS COURT ORDERS that the time for service of the Notice of Motion and
Motion Record herein be abridged and that the Motion is properly returnable today, and that all
parties entitled to notice of the motion have been duly served with notice and service upon any
interested party other than the persons served with the Notice of Motion and Motion Record be
dispensed with.

2. THIS COURT ORDERS that the Receiver be and is hereby authorized and
directed to enter into and complete the agreement with Bear Stearns for the purpose of
liquidating the securities held in the account of Buckingham at Bear Stearns, on the terms and

conditions set out in the Receiver’s Sixteenth Report.
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Court File No.: 01-CL-4192

ONTARIO SECURITIES COMMISSION - and - BUCKINGHAM SECURITIES CORPORATION

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceeding Commenced at Toronto

ORDER

BLAKE, CASSELS & GRAYDON LLP
Barristers and Solicitors

Box 25, Commerce Court West

Toronto, Ontario M5L 1A9

Lisa S. Corne

LSUC #27974M

Tel: (416) 863-3896
Fax: (416) 863-2653

Solicitors for BDO Dunwoody Limited

11728129.1



EXHIBIT “D”
TO THE TWENTY-FIRST REPORT



SETTLEMENT AGREEMENT
BETWEEN:
BDO DUNWOODY LIMITED, in its capacity as
Court-Appointed Receiver and Manager of
Buckingham Securities Corporation
OF THE FIRST PART;
-and -
BEAR STEARNS CORPORATION INC.
OF THE SECOND PART;
RECITALS
WHEREAS,
1. Buckingham Securities Corporation (“Buckingham”) was a securities dealer and

provided investment services to its clients, which numbered approximately 1,000 on
an active basis.

Bear Stearns Corporation Inc. (“Bear Stearns”) is a securities dealer.

On or about June 7, 2000, Buckingham and Bear Stearns entered into a written
agreement (the “Agreement”) for the operation of a margin account (the "Account”)
by Buckingham at Bear Stearns.

On July 6, 2001, the Ontario Securities Commission issued a Temporary Cease
Trade Order prohibiting trading in the securities related to the Account,

By Order of the Honourable Madam Justice Swinton dated July 26, 2001, BDO
Dunwoody Limited was appointed receiver and manager (the “Receiver”) of the
assets and undertaking of Buckingham.

As at April 30, 2004, Buckingham owed Bear Stearns US$260,302 in respect of the
Account, with interest accruing at [prime plus 4%)].

Bear Stearns claimed a security interest in certain securities in the Account (the
“Disputed Securities”). The Receiver disputed this claim on behalf of the clients
of Buckingham.

On July 16, 2004, the Court approved an agreement between the Receiver and
Bear Stearns with respect to the liquidation of certain of the securities held in the

120355731
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Account (the "Liquidation Agreement”).

Pursuant to the Liquidation Agreement, of the total amount of US$471,783.41
realized upon the liquidation of the securities, Bear Stearns received
US$166,339.54 in respect of securities not disputed by the Receiver and Bear
Stearns’ commission on the Disputed Securities. The balance of the proceeds,
US$302,073.06, was paid to the Receiver, US$97,893 of which represents the
proceeds of the Disputed Securities which the Receiver has continued to hold in
trust pending resolution of the claims by Bear Steamns and the Receiver (the
“Disputed Funds”).

As at October 31, 2006, the Disputed Funds held by the Receiver amount to
UsS$101,786.85.

NOW THEREFORE, in consideration of the promises and covenants contained in this
Settlement Agreement and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, and with the benefit of legal advice,
Buckingham and Latimer hereby agree, subject to court approval, that;

1.

The Payment: The Receiver shall pay US$50,893.43 to Bear Stearns immediately
following court approval of the within settlement.

Mutual Release: Upon receipt of the payment required under paragraph 1 above,
the Receiver and Bear Stearns shall execute a mutual release in the form attached
as Schedule "A”.

Governing Law. This Settlement Agreement has been made in the Province of
Ontario and shall be construed, interpreted and performed in accordance with the
taws of Ontario and the applicable laws of Canada. For greater certainty, the
validity and enforceability of this Settlement Agreement and the agreements
contemplated hereby shall be determined under the laws of Ontario and the
applicable laws of Canada unless such agreement specifically provides to the
condrary.

Further Assurances. Each of the parties hereto shall from time to time and at all
times hereafter, upon every reasonable request of the other, make, do, execute and
deliver or cause to be made, done, executed and delivered all such further acts,
deeds and assurances and things as may be necessary in the reasonable opinion
of such other party or parties for more effectually implementing and carrying out the
true intent and meaning of this Settlement Agreement.

12035573.1
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5. Amendment. No amendment, modification or termination of this Settlement
Agreement shall be effective unless made in writing and executed by all of the
parties hereto.

6. Counterparts. This Settlement Agreement may be executed in any number of
counterparts, and/or by facsimile, each of which shall constitute an original and all
of which, taken together, shall constitute one and the same instrument. Any party
executing this Settlement Agreement by facsimile shall, forthwith following a request
by of the other parties hereto, provide such number of originally executed
counterparts of this Settlement Agreement as are required to provide each party
hereto with two fully executed original copies of this Settlement Agreement.

7. Time of the Essence. Time is of the essence in this Settlement Agreement.

8. Enurement. The provisions hereof shall enure to the benefit of and be binding
upon each party hereto and their respective heirs, successors and/or assigns.

9. The obligations of the parties hereunder are conditional upon the Receiver
obtaining an order of the Ontario Superior Court of Justice (Commercial List)
approving the terms of this Settlement Agreement.

Dated in Toronto this ’Lwo}\ day of Decerrier, 200§ am Y

BDO DUNWOODY LIMITED, in its capacity as
Court-Appointed Receiver and Manager of
Buckingham Securities Corporation

I have authority to bind the corporation
Dated in Toronto this day of December, 2006

BEAR STEARNS CORPORATION INC.

L forsd s )

I have authority to bind @orporaﬁon

12035573.1




FULL AND FINAL MUTUAL RELEASI%_:&\O{\#W‘\ A A
IN CONSIDERATION of the mutual covenants containgg herein, and4p the settlement
agreement executed between the parties dated Deeember—, 200§ (the “Settlement
Agreement”) and for other good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, the undersigned,

BDO DUNWOODY LIMITED, in its capacity as court-appointed receiver
and manager of Buckingham Securities Corporation, for itself, its partners,
associates, employees, servants, agents, heirs, administrators,
successors and assigns, and on behalf of any party or parties who claim a
right or interest through it,

(hereinafter referred to as the “Releasor”)

and

BEAR STEARNS CORPORATION INC. for itself, its partners, associates,
employees, servants, agents, heirs, administrators, successors and
assigns, and on behalf of any party or parties who claim a right or interest
through it, '

(hereinafter referred to as “Bear Stearns” or the “Releasee”)

HEREBY RELEASE, ACQUIT, AND FOREVER DISCHARGE, WITHOUT
QUALIFICATION OR LIMITATION, ONE ANOTHER:

from all manner of actions, causes of action, suits, debts, dues, accounts, bonds,
covenants, contract, complaints, claims and demands for damages, monies, losses,
indemnity, costs, interest in loss, or injuries howsoever arising which hereto may have
been or may hereafter be sustained by the Releasor or the Releasee related to, without
limitation, any and all matters concerning the written agreement between Bear Stearns
and Buckingham Securities Corporation ("Buckingham”) entered into on or about June
7, 2000 for the operation of a margin account (the “Account”) by Buckingham at Bear
Stearns, the administration of the Account by Bear Stearns and any and all claims
raised or that could have been raised in Ontario Superior Court of Justice Court File No.
01-CL-4192, with the exception of all claims and rights under the Settlement Agreement
and the Liquidation Agreement (as defined in the Settlement Agreement).

AND FOR THE SAID CONSIDERATION it is agreed and understood that neither the
Releasor nor the Releasee will make any claims or take any proceedings against any
other person or corporation who might claim, in any manner or forum, contribution or
indemnity in common law or in equity, or under the provisions of any statute or
regulation, including the Negligence Act and the amendments thereto and/or under any
successor legislation thereto, and/or under the Rules of Civil Procedure, against the
other discharged by this Full and Final Mutual Release, in connection with the matters

120361111
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outlined above. This Full and Final Mutual Release shall operate conclusively as an
estoppel in the event of any claim, action, complaint or proceeding which might be
brought in the future by either the Releasor or the Releasee with respect to the matters
covered by this Full and Final Mutual Release. This Full and Final Mutual Release may
be pleaded in the event any such claim, action, complaint or proceeding is brought, as a
complete defence and reply, and may be relied upon in any proceeding to dismiss the
claim, action, complaint or proceeding on a summary basis and no objection will be
raised by either the Releasor or the Releasee, as the case may be, in any subsequent
action that the other parties in the subsequent action were not privy to formation of this
Release.

AND FOR THE SAID CONSIDERATION the Releasor and the Releasee hereby
represent and warrant to the other that they have not assigned to any person, firm, or
corporation any of the actions, causes of action, claims, debts, suits or demands of any
nature or kind which it has released by this Full and Final Mutual Release.

IT IS FURTHER AGREED AND UNDERSTOOD that the Releasor and the Releasee do
not admit any liability or obligation of any kind whatsoever to the other and such liability
or obligation is specifically denied.

IT IS FURTHER AGREED AND UNDERSTOOD that this Release may be executed in
counterparts, and/or by facsimile, each of which shall constitute an original and both of
which, taken together, shall constitute one and the same instrument. Any party
executing this Release by facsimile shall, forthwith following a request by of the other
party hereto, provide such number of originally executed counterparts of this Release as
are required to provide both parties hereto with two fully executed original copies of this
Release.

AND IT IS HEREBY DECLARED that the terms of this settlement are fully understood,
that the consideration stated herein is the sole consideration for this Release.

IN WITNESS WHEREOF the und%rsi ned has executed this Full and Final Mutual
Release by his hand and seal this day of =5 T, 200({;7, M

BDO DUNWOODY LIMITED, in its capacity
as Court-Appointed Receiver and Manager
of Buckingham Securities Corporation

| have the authority to bind the corporation

12036111.)
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2.d

CERTIFICATE OF SOLICITOR Ce\o

I, Michael McGraw, Barrister and Solicitor, of the City of Torontoicknowledge thatt 7 'h/{
explained the significance of this Full and Final Release dated r , 2008 ’)"\

to Uwe Manski of BDO Dunwoody Limited, and in my judgment, | do verily believe that
he understood the significance of the Full and Final Release and was under no
incapacity of/any nature when it was executed and explained to him.

Michatl-McGraw U

IN WITNESS WHEREOF the undersigned has executed this Full and Final Mutual
Release by his hand and seal this day of December, 2006.

BEAR STEARNS CORPORATION INC.

| have authority to binv‘e corporation

CERTIFICATE OF SOLICITOR

[, Heath P.L. Whiteley, Barrister and Solicitor, of the Town of Richmond Hill,
acknowledge that | explained the significance of this Full and Final Release dated
December , 2006 to Ricardo Penafiel, and in my judgment, | do verily believe that
understood the significance of the Full and Final Release and was under no

pacjty Wn it was executed and explained to him.

Heath P.L. Whiteley ;

12036111 1




