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Court File No. CV-13-10331-00CL
Court of Appeal File No. M44532

COURT OF APPEAL FOR ONTARIO
THE HONOURABLE Wordasi., THE .|

CRONK. ) DAY OF 5

JUSTICE

8527504 CANADA INC.
Applicant
(Respondent)
and
SUN PAC FOODS LIMITED
Respondent

FPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act,
R.S.C. 1985, ¢.B-3, and Section 101 of the (Courts of Justice Act, R.S.0. 1990, ¢.C 43

AND BETWEEN:
Court File No. CV-14-10543-00CL
Court of Appeal file No. M44533

COURT OF APPEAL FOR ONTARIO

BETWEEN:
8527504 CANADA INC.
Applicant
{Respondent)
and
LIQUIBRANDS INC,
‘ Respandent
{Moving Party Appellant)

APPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act,
R.5.C. 1985, ¢.B-3, and Section 101 of the Courts of Justice Act, R.8.0. 1990, ¢.C.43

ORDER
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THIS MOTION, made by the moving party creditor and appellant, Liquibrands Inc., was
read this day at the court house, Osgoode Hall, 130 Queen Street West, Toronto, Ontario, M5H

2N5.

ON READING the Notices of Motion for Leave to Appeal of Liquibrands Inc. in Court of
Appeal File Numbers M44532 and M44533, and on reading the consent of Liquibrands Inc.,
8527504 Canada Inc. and BDO Canada Limited, in its capacity as the Court-appointed receiver

: over the assets and undertakings of Sun Pac Foods Limited, filed,

1 THIS COURT ORDERS that the motions for leave to appeal in Court of Appeal File

Numbers M44532 and M44533 be read together.

2. THIS COURT ORDERS that Liqubrands Inc. serve and file one motion record and factum
for use in the motions for leave to appeal within 10 days from the date it has received ail issued and

entered orders of Justice Newbould under appeal;
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Court File No. CV-13-10331-00CL
Court of Appeal File No.

COURT OF APPEAL FOR ONTARIO

BETWEEN:
8527504 CANADA INC,
Applicant
(Respondent)
and
SUN PAC FOODS LIMITED
Respondent

APPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act, R.S.C.
1985, ¢.B-3, and Section 101 of the Courts of Justice Act, R.8.0. 1990, ¢.C.43

NOTICE OF MOTION FOR LEAVE TO APPEAL

The moving party creditor, Liquibrands Inc. (“Liquibrands™), will make a motion in writing to
the Court of Appeal, pursuant to Rule 61.03.1 of the Rules of Civil Procedure, R.R.O. 1990, Reg.
194, The Court of Appeal will hear the motion in writing 36 days after service of the moving
party’s motion record, factum and .transcripts, if'any, or on the filing of the moving party’s reply

factum, if any, whichever is earlier,
PROPOSED METHOD OF HEARING:

The Motion is to be heard in writing under subrule 61.03.1(1) and the moving party requests that
this motion be heard together with the motion for leave to appeal in Court File No.: CV-14-

10543-00CL, which is the companion appeal to the within appeal.
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THE MOTION IS FOR THE FOLLOWING RELIEF:

1. An order, if necessary, to extend the time to serve and file the moving party’s motion
record and factum to 30 days after the parties receive a signed, issued and entered order from

The Honourable Justice Newbould of the Ontario Superior Court of Justice.

2. An order granting the moving party leave to appeal to the Court of Appeal from the Order

of Justice Newbould dated December 4, 2014, in which he failed:

(a) to direct the trial of an issue for a declaration that 8527504 Canada Inc. (“852”)
and Bridging Capital Inc. (“Bridging™) breached the terms of a ‘“Forbearance
Agreement” (defined below) among those parties, Sun Pac Foods Limited (*“Sun

Pac”}) and Liquibrands as herein described; and

(b)  to require Sun Pac’s current receiver, BDO Canada Limited (“BDO”), to pay the
proceeds of realization of the assets of Sun Pac payable to 852 and/or Bridging
into Court, or alternatively to be held in trust by counsel to BDO, pending a fuial
decision of the Court on the declaration and the action thereafter, if any, or

pending further Court order.

3. If the order for leave to appeal be granted, an order that this appeal and the appeal from

the order in Court File No. CV-14-10543-00CL be consolidated or heard together.
4, An order granting the moving party its costs of the motion.

5. Such further and other relief as to this Honourable Court may seem just.
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THE GROUNDS FOR THE MOTION ARE:

The Appeal

1. The moving party cannot proceed until there is a signed, issued and entered order in its

motion record from which leave to appeal is sought.

2. Justice Newbould heard the Liquibrands motion on November 28, 2014 and released his

endorsement on December 4, 2014,

3. The motion was brought by Liquibrands in its capacity as a creditor within an
Application under Section 243 of the Bankruptcy and Insolvency Act. Leave to appeal to the

Court of Appeal is required pursuant to section 193(e} of the Bankruptcy and Inselvency Act.

4, Liquibrands seeks leave to appeal the decision made by Justice Newbould in three
matters heard together on November 28, 2014 and in respect of which a single endorsement was

released December 4, 2014:

(a) a motion brought by Liquibrands in Court File No: CV-13-10331-00CL for, inter
alia, an order for the trial of an issue to determine whether 852 and Bridging
(collectively the “Lenders™) were in breach of a Forbearance and Amending
Agreement between 852, Liquibrands and Sun Pac dated September 11, 2013
(“Forbearance Agreement) and, if so, appointing a receiver over the litigation
commenced by Sun Pac and Liquibrands against 852 and Bridging and for leave

to continue the litigation;

(b)  amotion brought by BDO in Court File No: CV-13-10331-00CL for approval of

receiver’s reports and for distribution of liquidation proceeds; and
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(c) an application brought by 852 in Court File No. CV-14-10543-00CL for an order

appointing a receiver over Liquibrands.

5. The appeals are closely related and the orders arise from a single written endorsement as
a result of the motions and application being heard together, so it would be inappropriate for this

motion or for the appeals to be determined independently.

6. The issues raised in the proposed appeal are of general importance to the practice in
bankruptcy/insolvency matters and to the administration of justice as a whole; are prima facie
meritorious; and the appeal will not unduly hinder the progress of the insolvency proceeding
since the liquidation is complete and the majority of liquidation proceeds have been disbursed,

with the exception of the disbursement to 852.

7. Sections 182(2), 193 and 195 of the Bankruptcy and Insolvency Act; Rules 61.03.1(1),
61.16(1), 63.02(1) of the Rules of Civi;l Procedure; and sections 6(1)(b), 6(2) of the Courts of

Justice Aet.

Applicable Law

8. This appeal will address four points of law:

I.  Whether the organizing principle of good faith and the common law duty of honesty
is implied in a lending agreement and guarantee and is preserved by the terms of

the agreement and gnarantee

9. The moving party asserts that under the rule in Bhasin v. Hrynew, 2014 SCC 71 (CanLII)
a duty of honesty applies to the lending agreements and the guarantee, and the Lenders breached

the duty.
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10.  The moving party asserts that a duty of good faith arises when necessary to ensure that
the parties do not act in a way that defeats the objects of the very contract the parties have
entered. An implied a duty of good faith with a view to securing the performance and
enforcement of the contract made by the parties is implied to ensure that parties do not act in a
way that eviscerates or defeats the objectives of the agreement that they have entered into.
Barclays Bank PLC v. Devonshire Trust, 2013 ONCA 494 (CanLIl); Nareerux Import Co. Ltd.

v, Canadian Imperial Bank of Commerce, 2009 ONCA 764 (CanLlIl).

11.  The Motions Judge erred in finding the Forbearance Agreement and the Liquibrands

guarantee excluded those duties.

II.  Whether an action by a debtor against a lender forms part of the lender's security

and can be sold as part of the security transferred to a receiver

12. The moving party adopts the rule in 239745 Ontario LTD v. Bank of America
Canada, 1999 CarswellOnt. 2665 (S.C.J.) that it is “absurd and manifestly unfair” if a security
agreement gives the lender the right, upon default, to pursue causes of action belonging to the
debtor against the lender itself. To avoid the absurdity, a security agreement applies only to

causes of action against third parties and not the debtor.
13.  The Motions Judge erred in directing BDO to auction the Sun Pac Action.
III. Whether an event of default under a loan agreement caused by a lender's breach of

contract to advance funds is actionable

14.  The appellant adopts the principle and rule in Barclays Bank PLC v. Devonshire Trust,
2013 ONCA 494 that a party is precluded from taking advantage of and benefitting from a state

of affairs produced by its own wrong. A party who seeks to obtain a benefit under a continuing
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contract on account of his breach is just as much taking advantage of his own wrong as is a party

who relies on his breach to avoid a contract and thereby escape his obligations,

IV.  Whether the appellants as second secured lenders must show a proprietary interest
in the proceeds of realization of a first security lender for the proceeds to be paid
into court under Rule 45.02 pending determination of the threshold issue whether

the lender’s breach of contract caused a default.

15.  The appellants adopt the rule in Sadie Moranis Realty Corporation v. 1667038 Ontario
Inc., 2012 ONCA 475 (CanLlII) that rule 45.02 requires that the legal right to the specific fund

claimed by the plaintiff need not be a proprietary right.

Backeround Facts and the Decision of Newbould J. (Note: These mirror the Backeround

Facts in the Notice of Motion for Leave to Appeal in Court File No. CV-14-10543-00CL)

16. Bridging provided financing to Sun Pac.

17.  Bridging assigned the loan to 852.

18. 852 is a shell corporation.

19.  Liquibrands is second secured creditor of Sun Pac. Liquibrands is also the sole

shareholder of Sun Pac.

20.  Liquibrands asserts that the Lenders relied upon an Event of Default created by their own

wrong to place Sun Pac into receivership.

21.  Pursuant to the Forbearance Agreement, 852 agreed, among other things, to advance a

Facility D loan calculated to be $1.15 million on or about October 1, 2013, and agreed not to
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take any steps to enforce any loan agreement or security prior to the earlier of: (a) December 9,

2013;o0r (b) the occurrence of an Event of Default.

22,  The purpose of the loan was to finance Sun Pac while it sold its “Breadcrumb Division™

and while it refinanced.

23.  The Forbearance Agreement is underpinned by the general organizing principle of good

faith and honest performance.
24,  Liquibrands is a party to the Forbearance Agreement.

25, Liquibrands gave additional security for the Forbearance Agreement.
26.  On October 4, 2013 the Lenders refused to advance the Facility D Loan.

27.  Failure to advance the Facility D loan made continued operation of Sun Pac impossible

while it refinanced to execute a new advantageous contract to supply Loblaws.

28,  Between October 4, 2013 and November 12, 2013 Sun Pac solicited interim financing to
repay the defendants. The defendants refused to postpone their security to facilitate the financing

notwithstanding their failure to satisfy their obligation to fund the Facility D loan.

29.  Between October 4, 2013 and November 12, 2013 Sun Pac was unable to find alternative

financing.

30,  Liquibrands and Sun Pac issued a Statement of Claim on November 12, 2013 (the
“Action”) against 852 and Bridging prior to the Order of Justice Mesbur dated November 12,
2013 placing Sun Pac into receivership (the “Receivership Ordet”). The Action asserted the

defendants breached an agreement to fund the Facility D loan.

31.  Liquibrands and Sun Pac asserted in the Action:
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(a) it within the reasonable contemplation of the parties to the Forbearance
Agreement that if the lenders breached their obligations to fund the Facility D
loan Sun Pac would be to unable to continue as a going concern, complete
anticipated replacement equity financing and sell the Breadcrumb Division to

satisfy the lender's loan.

(b) 852 owed a duty of honesty and good faith in the performance of the Forbearance
Agreement, in funding the Facility D loan and facilitating the financing necessary

to repay the lenders and perform the Loblaws contract.

32. 852's breach of contract eviscerated the purpose of the Forbearance Agreement. 852

acted in a way that defeated the objectives of the agreement that the parties entered into.

33, OnNovember 12, 2013, 852 applied for the appointment of a receiver on the ground Sun

Pac defaulted in its obligation to 852 to continue operating,

34, Justice Mesbur appointed a Receiver of "the assets, undertakings and properties of the
Sun Pac acquired for, or used in relation to a business carried on by the Debtor, including all

proceeds thereof (the "Property”)”.

35.  Justice Mesbur ordered that “no Proceeding in respect of Sun Pac be continued except
with the written consent of the Receiver or with leave of the Court and any and all Proceedings

under way in respect of Sun Pac were stayed and suspended pending further Order of Court.”

36.  The Action was outstanding on the date of the Receivership. Liquibrands concluded the

Action was stayed.

37.  The order authorized BDO to continue prosecution of proceedings, BDO declined to

continue the Action against 852 and Bridging.







Motion for l.eave to Appeal Page 12
0.

38,  Liquibrands sought leave to appoint a receiver to continue the Action on behalf of Sun

Pac.
39. 852 sought to put Liquibrands into receivership as a guarantor of Sun Pac.
40,  The Motions Judge found:

(a) In August 2013 Sun Pac decided to sell the Breadcrumbs Division for $3.1

mitlion and requested additional funding to continue operating,.

(b) ~ On September 11, 2013, 852, Sun Pac and Liquibrands signed a Forbearance and

Amending Agreement to provide Sun Pac with a temporary bridge loan pending

obtaining equity and debt financing for an anticipated Loblaws contract; to

complete a sale of a Breadcrumbs Division to repay the bridge loan.

(c) 852 agreed not to take any steps to enforce any of the loans or its security prior to

the earlier of December 9, 2013 or the occurrence of an Event of Defaulf.

(d) On November 11, 2013, 852's lawyers were informed by Sun Pac's insolvency
lawyers that Sun Pac's operations had been shut down on November 7, 2013, at
which time all but a few employees were terminated. As a result, 852 commenced

a receivership application heard on November 12, 2013.
(e) BDO was appointed as receiver of Sun Pac on November 12, 2013,

41.  Liquibrands applied for an Order directing the trial of an issue for a declaration that the
lenders breached the terms of the Forbearance Agreement and, if the declaration be given, an

Order:

(a) lifting the stay of proceedings in the Action and for leave for Sun Pac and

Liquibrands to continue the Action against 852 and Bridging;
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(b)  declaring Liquibrands entitled to claim under its general security agreement in

priority to claims by 852 and Bridging;

(c) appointing msi Spergel Inc. (“Spergel”} as receiver of the remaining assets of Sun
Pac for the purposes of advancing the litigation and disposing of the proceeds of

realization and litigation; and

(d) declaring that Liquibrands’ guarantee of Sun Pac debt is unenforceable; and an
Order requiring BDO to pay the proceeds of realization of the assets of Sun Pac
payable to 852 and/or Bridging into Court, or alternatively to be held in trust by
counsel to BDO, pending a final decision of the Court on the declaration and the

action thereafter, if any, or pending further Court order.

42, Liquibrands argued that there was a threshold issue of whether the lenders breached their

duty of honest performance and their obligation to advance the Facility D loan.

43.  The Motions Judge acknowledged there was a dispute among the parties as to whether
852 was in breach of the Forbearance Agreement in failing to advance the Ioan but he erred in

concluding, "I do not intend to get into that issue, although I was invited to do so."

44,  Liquibrands took the position the order of Mesbur J. stayed the Action and, as BDO
declined to advance the Action, Liquibrands sought an order appointing a receiver to advance

Sun Pac's Action.

45.  The Motions Judge found BDO and Liquibrands was entitled to continue the Action on

behalf of Sun Pac without the necessity of obtaining leave to do so.

46.  Liquibrands sought an order that the remaining proceeds of Sun Pac’s liquidation be paid

into Court pending determination of the threshold issue.
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47, The Motions Judge erred in finding that Liquibrands was not entitled to an order for
payment of the proceeds of the Liquidation-into Court as it did not have a proprietary claim
against specific funds beyond the funds utility to satisfy the plaintiffs claim against the
defendant. Liquibrands, as a second creditor, has security over the assets of Sun Pac second to

the security of 852,

48.  The Motions Judge erred in finding there is no question that the security of 852 is valid
and what Liquibrands was doing is attempting to secure before judgment its claim for damages

against 852 and Bridging and the claim amounted to a collateral attack on the order of Mesbur J.

49.  Liquibrands asserted there was a serious issue to be tried on the lenders breach of

contract and if the contract was breached the lenders claim on the proceeds of realization.

50.  The Motions Judge erred in finding there was no serious issue to be tried regarding
Liquibrands' claim to the proceeds of the sale of Sun Pac's assets held by BDO and that 852 has

the right to those proceeds.

51.  The Motions Judge found there may be a serious issue to be tried regarding the Action for

damages by Sun Pac and Liquibrands against 852 and Bridging.

52.  Liguibrands asserted that its guarantee included a duty of honesty and good faith pursuant
to section 16 of the Personal Property Security Act and as repeated in the lenders’ responding

affidavit.
53. The provisions of the Guarantee provided:

(7) Due Execution, etc. This Guarantee has been duly executed and delivered by or on
behalf of the Guarantor and constitutes a valid and binding obligation of the Guarantor
enforceable in accordance with its terms, except as enforceability may be limited by .....
general principals of equity (regardless of whether enforcement ig sought in a proceeding
in equity or at law.
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54,  The Motions Judge erred in finding Liquibrands contracted out of the equitable rules
regarding guarantees and the terms of the guarantee precluded Liquibrands from contending that

the guaranteed may be unenforceable if it succeeded in its action against 852.
55.  The Motions Judge erred in finding that the Action was collateral.

56.  The Motions Judge erred in ordering BDO to conduct a marketing process for the sale of

the Action.

57.  The Motions Judge erred in approving the distribution of the proceeds of realization to

pay fees and disbursements and to make a distribution to 852 and/or Bridging.

58. A party is precluded from taking advantage of and benefitting from a state of affairs
produced by its own wrong. A party cannot use its own breach or default in satisfying a
condition precedent as a basis for being relieved of its contractual obligations.... Southcott
Estates Inc. v. Toronto Catholic District School Board, 2010 ONCA 310 (CanlLII}, 2010 ONCA

310, 104 O.R. (3d) 784, at para. 13;

59.  [N]o man can take advantage of his own wrong.... A party who seeks to obtain a benefit
under a continuing contract on account of his breach is just as much taking advantage of his own
wrong as is a party who relies on his breach to avoid a contract and thereby escape his
obligations. Alghussein Establishment v. Eton College, [1991] 1 W.L.R. 587 H.L. {Eng.}, at p.

594.

60. 852's default put Sun Pac in the position that it could not pay employees. That, in turn,

caused 852 to declare a default by Sun Pac ceasing business operations. 852 impermissibly



Motion for Leave to Appeal Page 16
-13-

benefited by its own breach or wrong by relying on the cessation of business operations as an

Event of Default.

61.  852's failure to make the Facility D loan payments was a material contributing cause of
Sun Pac's insolvency. 852 is barred by its own wrong from relying on Sun Pac's cessation of

operations as a basis for terminating the transaction,

62. A commercial contract is to be interpreted: (a) as a whole, in a manner that gives
meaning to all of its terms and avoids an interpretation that would render one or more of its terms
ineffective; (b) by determining the intention of the parties in accordance with the language they
have used in the written document and based upon the "cardinal presumption” that they have
intended what they have said; (¢) with regard to objective evidence of the factual matrix
underlying the negotiation of the contract, but without reference to the subjective intention of the
parties; and (to the extent there is any ambiguity in the contract); (d) in a fashion that accords
with sound commercial principles and good business sense, and that avoid a commercial
absurdity. Ventas, Inc. v. Sunrise Senior Living Real Estate Investment Trust, 2007 ONCA 205

(CanLII} at para. 24

63.  852°s conduct breached the common law duty to perform the terms of the Forbearance
Agreement honestly, and specifically: (i) 852 unilaterally accelerated the date for Sun Pac to
present a contract for the sale of its breaderumbs division; (ii) 852 misled Sun Pac about its
itention to place Sun Pac into receivership; and (iif) 852 refused to advance funds it was to
obliged to advance contrary to the terms of the Agreement knowing that the failure to advance
funds would result in the termination of Sun Pac’s operations and the inability to finance an

advantageous contract with Loblaws.
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64.  Contracting partics must be able to rely on a minimum standard of honesty from their

contracting partner in relation to performing a contract.

65.  The motions judge erred by declining to direct the trial of an issue with respect to 852°s

breach of contract by failing to advance a loan.
66. Security agreements are interpreted so as to avoid commercial absurdity.

67.  The motions judge erred in finding that Sun Pac and Liquibrands claim is a collateral
attack on the Sun Pac Receivership. The Action was issued and counsel to 852 was notified of

the Action prior to obtaining the receivership order against Sun Pac on November 12, 2014,

68.  The Motions judge erred by failing to find that the Liquibrands guarantee was subject to
the laws of equity and by finding that the terms prectude Liquibrands from contending that the

guarantee may be unenforceable.

69. It would be an absurd commercial result for a guarantee to remain enforceable despite the
demand being made on the guarantee as a consequence of the lender’s wrongful and dishonest

conduct.

70.  The motions judge erred in finding that the Subordination, Assignment, Postponement
and Standstill Agreement dated October 1, 2012, precluded Liquibrands from challenging or
objecting to any act taken or proceeding commenced by 852 in connection with the enforcement
of 832’s security. If enforcement is 852°s security is upheld despite the lenders’ wrongful and

dishonest conduct, this creates a commercially absurd result.
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71.  The motions judge failed to inquire into the substance of the motion to determine whether
852 was in breach of the Forbearance Agreement and breached its common law duty of honesty

in the performance of the Forbearance Agreement,

72.  The motions judge erred in finding that Liquibrands must have a proprietary claim

against the specific funds to satisty its motion under Rule 45.

73.  The motions judge erred in determining that it was just and convenient to appoint a

receiver over Liquibrands.
74. Such further and other grounds as the lawyers may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

Motion:

(a) The endorsement of Justice Newbould dated December 4, 2014,
(b) The Order of Justice Newbould daied December 4, 2014;
{c) Relevant portions of the record from the proceedings below; and

(d)  Such further and other evidence as the lawyers may advise and this Honourable

Court may permit.



December 15, 2014

TO:
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WIRES JOLLEY LLP

Barristers and Solicitors
90 Adelaide Street West
Suite 200

Toronto, Ontario

MSH 3V9

David E. Wires (LSUC# 18017P)

Email:
Tel;

dewires@wiresjolleyllp.com
(416) 366-4006

Krista Bulmer (L.SUC# 52198H)

Email:
Tel:

Tel:
Fax:

kbulmer@wiresjolleyllp.com
(416) 366-6516

(416) 366-0000
(416) 366-0002

Lawyers for the moving party respondent,
Liquibrands Inc.

CHAITONSLLP
Barristers and Solicitors
5000 Yonge Street, 10th Floor

Toronto, Ontario
M2N 7E9

Harvey Chaiton (LSUC# 21592F)
Email:  harvey@chaitons.com

Tel; (416) 218-1129

Fax:  (416)218-1849

Sam Rappos (LSUC# 513998)
Email: samr@chaitons.com

Tel: (416) 218-1137

Fax:  (416)218-1837

Tel: (416)222-8888
Fax: (416) 222-8402

Lawyers for the responding party, applicant,
8527504 Canada Inc.
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LIPMAN, ZENER & WAXMAN LLP
Barristers & Solicitors

1220 Eglinton Avenue West

Toronto, Ontario

M6C 2E3

Anthony J. O’Brien (LSUC#27440E)

Email: acbsien@lzwlaw.com

Tel:
Fax:

(416) 789-0652
(416) 789-9015

Lawyers for the Receiver,
BDO Canada Limited
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My s 33
Court File No. CV-14-10543-00CL
Court of Appeal File No.

COURT OF APPEAL FOR ONTARIO

BETWEEN:
8527504 CANADA INC.
Applicant
(Respondent)
and
LIQUIBRANDS INC.
Respondent
(Moving Party)

APPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act, R.S.C.
1985, ¢.B-3, and Section 101 of the Courts of Justice Act, R.8.0. 1990, ¢.C.43

NOTICE OF MOTION FOR LEAVE TO APPEAL

The moving party/ respondent, Liquibrands Inc. (“Liquibrands™), will make a motion in writing
to the Court of Appeal, pursuant to Rule 61.03.1 of the Rules of Civil Procedure, R.R.O. 1990,
Reg. 194, The Court of Appeal will hear the motion in writing 36 days after service of the
Moving Party’s motion record, factum and transcripts, if any, or on the filing of the Moving

Party’s reply factum, if any, whichever is earlier.

PROPOSED METHOD OF HEARING:

The Motion is to be heard in writing under subrule 61.03.1(1) and the moving party requests that
this motion be heard together with the motion for leave to appeal in Court File No.: CV-13-

10331-00CL, which is the companion appeal to the within appeal.
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THE MOTION IS FOR:

L. An order, if necessary, to extend the time to serve and file the moving party’s motion
record and factum to 30 days after the parties receive a signed, issued and entered order from

The Honourable Justice Newbould of the Ontario Superior Court of Justice.

2, An order granting the moving party leave to appeal to the Court of Appeal from the Order
of The Honourable Justice Newbould dated December 4, 2014, appointing BDO Canada Limited

(“BDO”) receiver over the assets of Liquibrands (the “Liquibrands Receivership Order”).

3. If the order for leave to appeal be granted:

(i) an order to stay the Liquibrands Receivership Order pending appeal;

(ii)  an order that the appeal from the order in Court File No. CV-13-10331-

00CL and the within appeal be consolidated or heard together.

4. An order granting the moving party its costs of the motion.

5. Such further and other relief as to this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE:

1. Pursuant to the decision of the Ontario Court of Appeal in Business Development Bank of
Canada v. Pine Tree Resorts Inc., 2013 ONCA 282 (CanLIl), the appeal of a receivership order

is not as of right and leave to appeal to the Court of Appeal is required.
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2, If leave to appeal is not granted and the Liquibrands Receivership Order is not stayed

pending appeal, the companion appeal (in Court File No. CV-13-10331-00CL) shall also come to

an end.

3. The moving party does not anticipate that BDO will proceed with any appeal on behalf of

Liquibrands.

4. Liquibrands seeks leave to appeal the decision made by Justice Newbould in three related

matters heard together on November 28, 2014 and in respect of which a single endorsement was

released December 4, 2014

(a)

(b)

(©)

a motion brought by Liquibrands in Court File No: CV-13-10331-00CL for, infer
alia, an order for the trial of an issue to determine whether 8527504 Canada Inc.
(“852”) and Bridging Canada Inc. (“Bridging™) were in breach of a Forbearance
and Amending Agreement between 852, Liquibrands and Sun Pac Foods Limited
(“Sun Pac™) dated September 11, 2013 (“Forbearance Agreement} and, if so,
appointing a receiver over the litigation commenced by Sun Pac and Liquibrands

against 852 and Bridging and for leave to continue the litigation;

a motion brought by BDO Canada Limited (“BDO™), the Receiver of Sun Pac
Foods Limited in Court File No: CV-13-10331-00CL for approval of receiver’s

reports and for distribution of liquidation proceeds; and

an application brought by 852 in Court File No. CV-14-10543-00CL for an order

appointing a receiver over Liquibrands,
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5. The appeals are companion appeals. The orders arise from a single written endorsement
as a result of the motions and application being heard together, so it would be inappropriate for

this motion or the appeals to be determined independently.

6. The proposed appeal raises an issue that is of general importance to the practice in
bankruptcy/insolvency matters or to the administration of justice as a whole; is prima facie

meritorious; and will not unduly hinder the progress of the insolvency proceeding.

7. The only assets of Liquibrands are its shares of Sun Pac so the sale of its tax losses is the

only step to be taken by BDO in the receivership.

8. A stay of the Liquibrands Receivership Order is appropriate pending appeal since:

(a) there is a serious issue to be determined on appeal;

(b)  the moving party would suffer irreparable harm if the stay were refused as it
would lose the ability to continue the appeal without the consent and participation

of BDO; and

(c) the balance of convenience favours the granting of a stay since the stay would
have minimal adverse impact to 852 pending appeal whereas failure to grant a

stay would end the appeal for Liquibrands altogether.

9. Sections 182(2), 193 and 195 of the Bankruptcy and Insolvency Act; Rules 61.03.1(1),
61.16 (1), 63.02(1) of the Rules of Civil Procedure; and sections 6(1)(b), 6(2) of the Courts of

Justice Act.
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Backeround Facts and the Decision of Newbould J. (Note: These mirror the Background

Facts in the Notice of Motion for Leave to Appeal in Court File No. CV-13-10331-00CL)

I. Bridging provided financing to Sun Pac.

2, Bridging assigned the loan to 852.

3. 852 is a shell corporation.

4, Liquibrands is second secured creditor of Sun Pac. Liquibrands is also the sole
shareholder of Sun Pac.

5. Liguibrands asserts that the Lenders relied upon an Event of Default created by their own

wrong to place Sun Pac into receivership,

6. Pursuant to the Forbearance Agreement, 852 agreed, among other things, to advance a
Facility D loan calculated to be $1.15 million on or about October 1, 2013, and agreed not to
take any steps to enforce any loan agreement or security prior to the earlier of: (a) December 9,

2013;o0r (b) the occurrence of an Event of Default.

7. The purpose of the loan was to finance Sun Pac while it sold its “Breadcrumb Division”

and while it refinanced.

8. The Forbearance Agreement is underpinned by the general organizing principle of good

faith and honest performance.
9. Liquibrands is a party to the Forbearance Agreement.

10.  Liquibrands gave additional security for the Forbearance Agreement.

11. On October 4, 2013 the Lenders refused to advance the Facility D Loan.
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12.  Failure to advance the Facility D loan made continued operation of Sun Pac impossible

while it refinanced to execute a new advantageous contract to supply Loblaws.

13, Between October 4, 2013 and November 12, 2013 Sun Pac solicited interim financing to
repay the defendants. The defendants refused to postpone their security to facilitate the financing

notwithstanding their failure to satisfy their obligation to fund the Facility D loan.

i4. Between October 4, 2013 and November 12, 2013 Sun Pac was unable to find alternative

financing.

15.  Liquibrands and Sun Pac issued a Statement of Claim on November 12, 2013 (the
“Action™) against 852 and Bridging prior to the Order of Justice Mesbur dated November 12,
2013 placing Sun Pac into receivership (the “Receivership Order”). The Action asserted the

defendants breached an agreement to fund the Facility D loan.
16.  Liquibrands and Sun Pac asserted in the Action:

(a) it within the reasonable contemplation of the parties to the Forbearance
Agreement that if the lenders breached their obligations to fund the Facility D
loan Sun Pac would be to wunable to continue as a going concern, complete
anticipated replacement equity financing and sell the Breadcrumb Division to

satisfy the lender's loan.

{(b) 852 owed a duty of honesty and good faith in the performance of the Forbearance
Agreement, in funding the Facility D loan and facilitating the financing necessary

to repay the lenders and perform the Loblaws contract.

17. 852's breach of contract eviscerated the purpose of the Forbearance Agreement. 852

acted in a way that defeated the objectives of the agreement that the parties entered into.



Motion for Leave to Appeal Page 28
-7-

18.  On November 12, 2013, 852 applied for the appointment of a receiver on the ground Sun

Pac defaulted in its obligation to 852 to continue operating.

19.  Justice Mesbur appointed a Receiver of "the assets, undertakings and properties of the
Sun Pac acquired for, or used in relation to a business carried on by the Debtor, including all

proceeds thereof (the "Property™)”.

20.  Justice Mesbur ordered that “no Proceeding in respect of Sun Pac be continued except
with the written consent of the Receiver or with leave of the Court and any and all Proceedings

under way in respect of Sun Pac were stayed and suspended pending further Order of Court.”

21.  The Action was outstanding on the date of the Receivership. Liquibrands concluded the

Action was stayed.

22.  The order authorized BDO to continue prosecution of proceedings. BDO declined to

continue the Action against 852 and Bridging.

23.  Liquibrands sought leave to appoint a receiver to continue the Action on behalf of Sun
Pac.
24, 852 sought to put Liquibrands into receivership as a guarantor of Sun Pac.

25, The Motions Judge found:

(a) In Auvgust 2013 Sun Pac decided to sell the Breadcrumbs Division for $3.1

million and requested additional funding to continue operating,

{b)  On September 11, 2013, 852, Sun Pac and Liquibrands signed a Forbearance and
Amending Agreement to provide Sun Pac with a temporary bridge loan pending
obtaining equity and debt financing for an anticipated Loblaws contract; to

complete a sale of a Breadcrumbs Division to repay the bridge loan,
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852 agreed not to take any steps to enforce any of the loans or its security prior to

the earlier of December 9, 2013 or the occurrence of an Event of Default.

On November 11, 2013, 852's lawyers were informed by Sun Pac's insolvency
lawyers that Sun Pac's operations had been shut down on November 7, 2013, at
which time all but a few employees were terminated. As a result, 852 commenced

a receivership application heard on November 12, 2013.

BDO was appointed as receiver of Sun Pac on November 12, 2013.

Liquibrands applied for an Order directing the trial of an issue for a declaration that the

lenders breached the terms of the Forbearance Agreement and, if the declaration be given, an

Order:

(a)

(b)

(c)

(d)

lifting the stay of proceedings in the Action and for leave for Sun Pac and

Liquibrands to continue the Action against 852 and Bridging;

declaring Liquibrands entitled to claim under its general security agreement in

priority to claims by 852 and Bridging;

appointing msi Spergel Inc. (“Spergel”) as receiver of the remaining assets of Sun
Pac for the purposes of advancing the litigation and disposing of the proceeds of

realization and litigation; and

declaring that Liquibrands’ guarantee of Sun Pac debt is unenforceable; and an
Order requiring BDO to pay the proceeds of realization of the assets of Sun Pac
payable to 852 and/or Bridging into Court, or alternatively to be held in trust by
counsel to BDO, pending a final decision of the Court on the declaration and the

action thereafter, if any, or pending further Court order.
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27.  Liquibrands argued that there was a threshold issue of whether the lenders breached their

duty of honest performance and their obligation to advance the Facility D loan.

28.  The Motions Judge acknowledged there was a dispute among the parties as to whether
852 was in breach of the Forbearance Agreement in failing to advance the loan but he erred in

concluding, "I do not intend to get into that issue, although I was invited to do so."

29.  Liquibrands took the position the order of Mesbur J. stayed the Action and, as BDO
declined to advance the Action, Liquibrands sought an order appointing a receiver to advance

Sun Pac's Action.

30.  The Motions Judge found BDO and Liquibrands was entitled to continue the Action on

behalf of Sun Pac without the necessity of obtaining leave to do so.

31.  Liquibrands sought an order that the remaining proceeds of Sun Pac’s liquidation be paid

into Court pending determination of the threshold issue.

32. The Motions Judge erred in finding that Liquibrands was not entitled to an order for
payment of the proceeds of the Liquidation into Court as it did not have a proprietary claim
against specific funds beyond the funds wutility to satisfy the plaintiffs claim against the
defendant. Liquibrands, as a second creditor, has security over the assets of Sun Pac second to

the security of 852,

33.  The Motions Judge erred in finding there is no question that the security of 852 is valid
and what Liquibrands was doing is attempting to secure before judgment its claim for damages

against 852 and Bridging and the claim amounted to a collateral attack on the order of Mesbur J.

34, Liquibrands asserted there was a serious issue to be tried on the lenders breach of

contract and if the contract was breached the lenders claim on the proceeds of realization.
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35.  The Motions Judge erred in finding there was no serious issue to be tried regarding
Liquibrands' claim to the proceeds of the sale of Sun Pac's assets held by BDO and that 852 has

the right to those proceeds.

36.  The Motions Judge found there may be a serious issue to be tried regarding the Action for

damages by Sun Pac and Liquibrands against 852 and Bridging.

37.  Liquibrands asserted that its guarantee included a duty of honesty and good faith pursuant
to section 16 of the Personal Property Security Act and as repeated in the lenders’ responding

affidavit.
38.  The provisions of the Guarantee provided:

(7) Due Execution, etc. This Guarantee has been duly executed and delivered by or on
behalf of the Guarantor and constitutes a valid and binding obligation of the Guarantor

general principals of equity (regardless of whether enforcement is sought in a proceeding

in equity or at law.

39,  The Motions Judge erred in finding Liquibrands contracted out of the equitable rules
regarding guarantees and the terms of the guarantee precluded Liquibrands from contending that

the guaranteed may be unenforceable if it succeeded in its action against 852.
40.  The Motions Judge erred in finding that the Action was collateral.

41.  The Motions Judge erred in ordering BDO to conduct a marketing process for the sale of

the Action.

42,  The Motions Judge erred in approving the distribution of the proceeds of realization to

pay fees and disbursements and to make a distribution to 852 and/or Bridging.
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43. A party is precluded from taking advantage of and benefitting from a state of affairs
produced by its own wrong. A party cannot use its own breach or default in satisfying a
condition precedent as a basis for being relieved of its confractual obligations.... Southecott
Estates Inc. v. Toronto Catholic District School Board, 2010 ONCA 310 (CanLlII), 2010 ONCA

310, 104 O.R. (3d) 784, at para. 13:

44, [N]o man can take advantage of his own wrong.... A party who seeks to obtain a benefit
vnder a continuing contract on account of his breach is just as much taking advantage of his own
wrong as is a party who relies on his breach to avoid a contract and thereby escape his
obligations. Alghussein Establishment v. Eton College, [1991] 1 W.L.R. 587 H.L. (Eng.), at p.

594,

45.  852's default put Sun Pac in the position that it could not pay employees. That, in turn,
caused 852 to declare a default by Sun Pac ceasing business operations. 852 impermissibly
benefited by its own breach or wrong by relying on the cessation of business operations as an

Event of Default.

46.  852's failure to make the Facility D loan payments was a material contributing cause of
Sun Pac's insolvency. 852 is barred by its own wrong from relying on Sun Pac's cessation of

operations as a basis for terminating the transaction.

47. A commercial contract is to be interpreted: (a) as a whole, in a manner that gives
meaning to all of its terms and avoids an interpretation that would render one or more of its terms
ineffective; (b) by determining the intention of the parties in accordance with the language they
have used in the written document and based upon the "cardinal presumption" that they have
intended what they have said; (c¢) with regard to objective evidence of the factual matrix

underlying the negotiation of the contract, but without reference to the subjective intention of the
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parties; and (to the extent there is any ambiguity in the contract); (d) in a fashion that accords
with sound commercial principles and good business sense, and that avoid a commercial
absurdity. Ventas, Inc. v. Sunrise Senior Living Real Estate Investment Trust, 2007 ONCA 205

(CanLlII} at para. 24

48.  852’s conduct breached the common law duty to perform the terms of the Forbearance
Agreement honestly, and specifically: (i) 852 unilaterally accelerated the date for Sun Pac to
present a contract for thg sale of its breadcrumbs division; (ii) 852 misled Sun Pac about its
intention to place Sun Pac into receivership; and (iii) 852 refused to advance funds it was to
obliged to advance contrary to the terms of the Agreement knowing that the failure to advance
funds would result in the termination of Sun Pac’s operations and the inability to finance an

advantageous contract with Loblaws.

49, Contracting parties must be able to rely on a minimum standard of honesty from their

contracting partner in relation to performing a contract.

50.  The motions judge erred by declining to direct the trial of an issue with respect to 852°s

breach of contract by failing to advance a loan,
51. Security agreements are interpreted so as to avoid commercial absurdity.

52, The motions judge erred in finding that Sun Pac and Liquibrands claim is a collateral
attack on the Sun Pac Receivership. The Action was issued and counsel to 852 was notified of

the Action prior to obtaining the receivership order against Sun Pac on November 12, 2014.



Motion for Leave to Appeal Page 34
-13-

53.  The Motions judge erred by failing to find that the Liquibrands guarantee was subject to
the laws of equity and by finding that the terms preclude Liquibrands from contending-that the

guarantee may be unenforceable.

54. It would be an absurd commercial result for a guarantee to remain enforceable despite the
demand being made on the guarantee as a consequence of the lender’s wrongful and dishonest

conduct.

55. The motions judge erred in finding that the Subordination, Assignment, Postponement
and Standstill Agreement dated October 1, 2012, precluded Liquibrands from challenging or
objecting to any act taken or proceeding commenced by 852 in commection with the enforcement
of 852’s security. If enforcement is 852°s security is upheld despite the lenders” wrongful and

dishonest conduct, this creates a commercially absurd result.

56.  The motions judge failed to inquire into the substance of the motion to determine whether
852 was in breach of the Forbearance Agreement and breached its common law duty of honesty

in the performance of the Forbearance Agreement.

57.  The motions judge erred in determining that it was just and convenient to appoint a
receiver over Liquibrands before the issue has been determined of whether 852 and Bridging
breached the Forbearance Agreement and breached their common law duty to perform their
confractual obligations honestly, despite finding that there may be a serious issue to be tried in

that regard,

58. The Receiver will not continue the Action and has been ordered to market the Action.

The Action will come to an end.
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59. Such further and other grounds as the lawyers may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

Motion:

(a) The endorsement of Justice Newbould dated December 4, 2014;

(®) The Order of Justice Newbould dated December 4, 2014,

() Relevant portions of the record from the proceedings below; and

(d) Such further and other evidence as the lawyers may advise and this Honourable

Court may permit.

December 15, 2014 WIRES JOLLEY LLP
Barristers and Solicitors
90 Adelaide Street West
Suite 200
Torento, Ontario
M35H 3V9

David E. Wires (LSUC# 18017P)
Email:  dewires@wiresjolieylip.com
Tel; (416) 366-4006

Krista Bulmer (LSUC# 52198H)

Email: kbulmer@wiresjolleyllp,com
Tel: (416) 366-6516

Tel:  (416) 366-0000
Fax: (416) 366-0002

Lawyers for the moving party creditor,
Liquibrands Inc.
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CHAITONS LLP

Barristers and Solicitors

5000 Yonge Street, 10th Floor
Toronto, Ontario

M2N 7E9

Harvey Chaiton (L.SUC# 21592F)
Fmail: harvey@chaitons.com

Tel: {416 218-1129

Fax:  {416)218-1849

Sam Rappos (LSUCH# 513995)

Bmail:  samr{@chaitons.com
Tel: (416) 218-1137
Fax: (416) 218-1837
Tel:  (416) 222-8888
Fax: (416) 222-8402

Lawyers for the responding party, applicant,
8527504 Canada Inc.

LIPMAN, ZENER & WAXMAN LLP
Barristers & Solicitors
1220 Eglinton Avenue West

Toronto, Ontario
M6C 2E3

Anthony J. O'Brien (LSUC#27440F)

Email; aobriengilzwlaw.com

Tel:
Fax:

(416) 789-0652
(416) 789-9015

Lawyers for the Receiver,
BDO Canada Limited
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CITATION: 8527504 Canada Inc. v. Liquibrands Inc., 2014 ONSC 7015
COURT FILE NO.; CV-14-10543-00CL
DATE: 26141204

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
BETWEEN:
8527504 CANADA INC.
Applicant
- and —
LIQUIBRANDS INC.
Respondent
Court File No. CV-13-10331-00CL
AND BETWEEN:
8527504 CANADA INC.
Applicant
-~ and -
SUN PAC FOODS LIMITED
Respondent

APPLICATIONS UNDER Section 243 of the Bankrupicy and Insolvency Act, R.S.C 1985, ¢. B~
3, and Section 101 of the Courts of Justice Act, R,8.0. 1990, ¢. C.43.

BEFORE: Newbould J,

COUNSEL: Harvey Chaiton and Sam Rappos, for the Applicant

David E. Wires and Krista Bulmer, for the Respondents Liquibrands Inc. and Sun
Pac Foods Limited

Anthony J. O'Brien, for the BDO Canada Limited, receiver of Sun Pac Foods
Limited
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HEARD: November 28, 2014

ENDORSEMENT

[11  The applicant 8527504 Canada Inc.(“852") applies for the appointment of a receiver of
the assets of the respondent Liquibrands Inc. (“Liquibrands”) under security granted by
Liquibrands to Bridging Canada Inc, (“Bridging”) and assigned to 852,

[2]  Liquibrands applies for an order lifting a stay of proceedings in the receivership order of
Sun Pac Foods Limited (“Sun Pac”) to permit an action commenced by Sun Pac and Liguibrands
against 852 and Bridging to proceed and to appoint a receiver of the remaining assets of Sun Pac
for the pmpose of advancing the litigation. Liquibrands is a secured cteditor of Sun Pac in
second place after 852 and requests an order directing the receiver to pay into court the balance
of funds held by the receiver of Sun Pac from the sale of its assets pending the completion of the
law suit, The receiver applies for an order to pay the funds it holds to 852.

[31  Sun Pac was a Canadian manufacturer of private label and branded beverage products,
and a manufacturer of croutons and bread crumbs and other private label brands (the

“Breaderumbs Division™).

4]  Sun Pac was acquited by Liquibrands in November 2011, Liquibrands is the sole
shareholder of Sun Pac. Mz, Csaba Reider is the sole shareholder, officer and director of

Liquibrands. He was also the sole officer and director of Sun Pac.

[5]  Bridging provides middle-market commercial customers with alternative financing
solutions to borrowers who are unable to obtain financing from traditional lenders. 852 is a
company related to Bridging and took an assignment of the loans and security for loans made by

Bridging to Sun Pac,
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[61 On Qctober 1, 2012, Bridging advanced a revolving loan of up to $5 million based on a
lending formula under Facility A, $500,000.00 (before facility fees) on January 18, 2013 under a
Facility B term loan on equipment, and the balance of the facility B loan, $1,182,524.00 (before
facility fees), was advanced on January 31, 2013, The leans were secured on the assets of Sun
Pac. Liquibrands guaranteed $1 million of the Sun Pac Facility A loan and provided security
over all of its assets fo support the guarantee,

[71 M, Reider was in discussion with Loblaws to produce private label drinks for Loblaws.
However Sun Pac was running short of working capital and in August 2013 was in default of its
loan obligations to 852. He decided to sell the Breaderumbs Division for $3.1 million and he

requested additional funding to continue operating.

[8]  On September 11, 2013 852, Sun Pac and Liquibrands signed a Forbearance and
Amending Agreement dated September 11, 2013, The Forbearance Agreement was entered into
to provide Sun Pac with a temporary bridge loan in the hopes of obtaining cquity and debt
financing for the anticipated Loblaws contract and to complete a sale of the Breaderumbs
Division to repay the biidge loan. In the Forbearance Agreement, Sun Pac acknowledged that it

was in defanlt of the terms of its loans.

[9]  Notwithstanding the defavit, 852 agreed not to take any steps to enforce any of the loans

or its security prior to the earlier of December 9, 2013 or the occurrence of an Event of Default.

{101 In the Forbearance Agreement, 852 agreed to extend a temporary bridge loan to Sun Pac
in two tranches. Facility C was a demand non-revolving loan in the amount of $500,000 less

fees, Facility C was advanced to Sun Pac in the amount of $475,000 on or about September 13,
2013,

[11] Facility D was a demand non-revolving loan in the maximum amount of 2 times
EBITDA of the Breadctumbs Division as determined by a report ftom BDO Canada Limited,

less the amount advanced under Facility C. Paragraph 13 of the Forbearance Agreement
provided:
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Provided that 852 has received and is satisfied with the report to be prepared by
BDO at the expense of Sun Pac, 852 shall, promptly following the execution of
this Agreement, advance to Sun Pac as a Facility D Loan advance a single
advance in an amount equal to 2 times EBITDA of the Breadcrumbs Division (as
defined below) (as determined by BDO in its report to Sun Pac and 852 in its sole
discretion), less the Facility C Principal Amount...Each advance shali be
conditional on there being no Event of Default under this Agreement and the
Loan Agreement.

[12] One event of default contained in the Forbearance Agreement was if Sun Pac failed to
have a binding agreement for the sale of the Breaderumbs Division by November 6, 2013 that
was acceptable to 852 in its sole and absolute discretion and failed to close it by December 6,
2013,

{13] BDO prepared a report dated September 25, 2013, which it delivered to Sun Pac and 852
on Septembet 30, 2013, Based on the report, the Facility D loan was to be approximately $1.15
million, 852 took no issue with the amount of the EBITDA as reported by BDO.

[14] 852 did not advance the Facility D loan. There is a dispute among the patties as to
whether 852 was in breach of the Forbearance Agreement in failing to advance the loan. I do not

intend to get into that issue, although was invited to do so.

[15] OnOctober 4, 2013, 852 informed Mz, Reider that it was not prepared to advance Facility

D without certain matters being addressed, According to 852, they were not addressed.

[16]  On November 11, 2013, 852’5 lawyers were informed by Sun Pac’s insolvency lawyers
that Sun Pac’s operations had been shut down on November 7, 2013, at which time all but a few
employees were terminated. As a result, 852 commenced an urgent receivership application
heard on November 12, 2013, Sun Pac and Liquibrands had counsel! attend the hearing but did

not oppose the receivership application, BDO was appointed as receiver of Sun Pac on
November 12, 2013,

[17]  On the morning of November 12, 2013, Liquibrands and Sun Pac commenced an action
against 852 and Bridging secking, infer alia, general damages of $100 million for breach of the

Forbearance Agreement by not advancing Facility D in the amount of approximately $1.15
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million. Sun Pac had signed an agreement with Loblaws made as of September 18, 2013
confaining terms regarding the sale of drink products by Sun Pac to Loblaws, and the damage

claim is for alleged lost profits that would have been eathed under that agreement,

Issues and analysis

(a)  Need for leave to continue the action by Sun Pac

[18] Sun Pac and Liquibrands say that the receivership order of November 12, 2013 in which
BDO was appointed receiver of Sun Pac has stayed the action commenced that day by
Liguibrands and Sun Pac against 852 and Buidging, and asks leave to proceed with that action.
This request is based on a misreading of the receivership order, which followed the standard

form used in the Commereial List and approved by the Commercial List Users Committee.

[19] M, Wires said that he reads paragraph 7 of the order as staying the action. However,
paragraph 7 deals with actions against the debtor or its property and states that “no proceeding
against or in respect of the debtor or its property shall be commenced ot continued” without the
consent of the receiver or leave of the court. To read a proceeding “in respect of the debtor or its
propetty” as applying to an action commenced by the debtor would be to ignore the heading in
the order for paragraph 7 “NO PROCEEDING AGAINST THE DEBTOR OR THE
PROPERTY”. It would also ignore paragraph 3(j)} of the order which gives the receiver the
power “to Initiate, prosccute and continue the prosecution of any and all proceedings...now

pending or hereafter instituted”,

[20] The receiver of Sun Pac is quite entitled to continue the action commenced by Sun Pac

against 852 and Liquibrands without the necessity of obtaining leave to do so.
()  Proceeds of the sale of Sun Pac’s assets

[21] The receiver has realized on the assets of Sum Pac and has proposed an interim

distribution of $383,381 from the proceeds of Sun Pac’s assets to 852 on account of its fixst
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ranking security interest. 852 is owed approximately $4.0 million and will suffer a substantial

shortfall on its loans to Sun Pac.

[22] Liquibrands holds security from its wholly owned subsidiary Sun Pac to secure $2.54
million loaned to Sun Pac, Its secwity ranks second after the security held by 852. Liquibrands
asserts that the proceeds held by the receiver of Sun Pac should be paid into court pending the
determination of the action by Sun Pac and Liquibrands against 852 and Bridging. It claims that
based on the claims in the action, there is a serious issue to be tried regarding 852’s claim to the

fund. It relies on rule 45.02 that provides:

45.02 Whete the right of a party fo a specific fund is in question, the court may
order the fund to be paid into court or otherwise secured on such terms as are just.

[23] I do not see that the rule assists Liquibrands. The test for granting an order preserving a
specific fund is threefold: (1) the plaintiff claims a right to the specific fund; (2) there is a serious
issue to be tried regarding the plaintiff's claim to the fund; and (3) the balance of convenience
favours granting the relief sought, The plaintiff must have a proprietary claim against the specific
funds beyond the funds utility to satisfy the plaintiff's claim against the defendant. See DIRECT
TV v. Gillot (2007), 84 O.R. (3d) 595 at paras. 44 and 59.

[24]  Liquibrands cannot meet this test. The money in question results from the proceeds of the
sale of the assets of Sun Pac. Liquibrands as a second creditor has security over the assets of Sun
Pac second to the security of 852. There is no question that the security of 852 is valid and what
Liguibrands is essentially doing is attempting to secure before judgment its claim for damages
against 852 and Bridging.

[25]  The law suit was started on the morning of November 12, 2013 before the receivership
order was made later that day, The court had to be satisfied that the loan to Sun Pac was owed in
order to make the receivership order. Sun Pac and Liquibrands were represented in court that day
by experienced insolvency counsel and no objection was made to the request for the receivership
order. Sun Pac and Liquibrands cannot now contend that the money is not owing to 852 and that

Liquibrands has a claim to it, That would amount to a collateral attack on the order.
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[26] There is no serious isstie to be tried regarding Liquibrands’ claim to the proceeds of the
sale of Sun Pac’s assets held by the receiver. 852 has the right to those proceeds, There may be a
setious issue to be tried regarding the claim for Jamages by Sun Pac and Liquibrands against 852

and Bridging, although I make no such finding, but that is a different matter.
[27]  The funds held by the receiver of Sun Pac may be paid out to 852,
{¢)  Should a receiver of Liquibrands be appointed?

[28] Under the GSA security from Liquibrands to 852, Liquibrands may appoint a receiver
over all of the property of Liquibrands upon an event of default, Demand under the guarantee of
Liquibrands was made in April, 2014 and no payment was made. Thus there has been an event of

default, There is no issue as to the validity of the security.

[29] A receiver may be appointed under section 243(1) of the BIA if it is considered just or
convenient to do so, The principles applicable are referved to in Bank of Montreal v, Carnival
National Ieasing Ltd. (2011), 74 C.B.R. (5"} 300.

[30] Liquibrands contends that there should be no receiver appointed pending the outcome of
its lawsnit against 852 and Bridging, and relies on Bark of Montreal v. Wilder, [1986] 2 S.C.R.
551. In that case the bank breached an agreement not fo call the loan for a period of time if
guarantees were provided and an injection of capital was made into the customer company,
which happened. The guarantors were relieved of Hability because of the wrong doing of the
Bank. The bank relied on a provision in the guarantee that it could deal with the customer “as the
Bank may see fit”, It was held that this did provision did not protect the bank, Wilson J, for the
Court stated:

The Bank under the ymbrella agreement could have decided to make the business
decision to stop financing the Company at any time prior to the June agreement.
After that agreement this option was closed to it. It agreed with the Company and
with the guarantors that it would continue to finance the Company at least until it
had completed the Alberta road projects. It failed to do so despite the fact that the
Wilders kept their part of the bargain, The Bank's breach not only increased the
guarantors' xisk in a way which was "not plainly unsubstantial" and impaired their
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security; it put the principal debtor out of business and into bankruptcy, Such
conduct on the part of the Bank cannot, in my opinion, be viewed as within the
purview of the clause in the guarantee contracts permitting the Bank to deal with
the Company and the guarantots as it "may see fit". I agree with Lambert J.A. that
such a clause must be construed as extending to lawful dealings only.

[31] Inthis case, however, the guarantee given by Liquibrands was much broader than in Bank

of Montreal v. Wilder. Section 2 of the guarantee provided:

2. Guarantee Unconditional. The obligations of the guarantor under this
guatantee are continuing, unconditional and absolute and... will not be released,
discharged, diminished, limited or otherwise affected by (and the Guarantor
hereby waives, to the fullest extent permitted by applicable law) inter alia:

(¢) the existence of any claim, set-off or other rights which the
Guarantor may have at any time against the Debtor, the Creditor,
or any other person, whether in connection herewith or any
unrelated transactions;

(p) any dealing whatsoever with the Debtor or other person or any
security, whether negligently or not, or any failure to do so; ...

(r) any other act or omission to act or delay of any kind by the Debtor, the
Creditor, or any other person or any other circumstances whatsoever,
whether similar or dissimilar to the foregoing, which might, but for the
provisions of this Section 2, constitute a legal or equitable discharge,
limitation or reduction of the Guarantor’s obligations hereunder (other
than the payment or extinguishment in full of all of the Obligations).

The foregoing provisions apply (and the foregoing waivers will be effective) even
if the effect of any action (or failure to take action) by the Creditot is to destroy or
diminish the Guarantor’s subropation rights, the Guarantor’s right to proceed
against the Debtor for reimbursement, the Guarantor’s right to recover
contribution from any other guarantor or any other right or remedy.

[32] A party may coniract out of an equitable rule regarding guarantees. Sec Bauer v. Bank of
Monireal, [1980] 2 S.C.R. 102. Liquibrands was represented by counsel at the time it signed the
guatantee and there is no reason why the termns are not enforceable, The terms of the guarantee
preciude Liquibrands from contending that the guarantee may be unenforceable if it succeeds in

its action against 852.
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[33] Moreover, in a Subordination, Assignment, Postponement and Standstill Agreement
made by Liquibrands and Sun Pac with Bridging at the same time as the goarantee, Liquibrands
agreed not to take any steps whereby the priority or rights of 852 might be delayed, defeated,
impaired or diminished and agreed not to challenge, object to, compete with or impede in any
manner any act taken or proceeding commenced by 852 in connection with the enforcement of

852’s security.

[34] Liquibrands also claims that as second secured creditor of Sun Pac, it should have
priority over the security of 852 because of the breach by 852 of the Forbearance Agreement, I
am not in a position to say that there has been a breach of that agreement and in any event the
Subordination, Assignment, Postponement and Standstill Agreement precludes that contention, It
provides that Liquibrands consents to the security granted to Bridging by Sun Pac and
acknowledges that notwithstanding any priotity provided by any principle of law or equity, the
security of Liquibrands is unconditionally subordinated to the security held by Bridging.
Liquibrands also agreed in that agreement that it would not take any steps whereby the priority of
Bridging might be defeated and that it would not challenge any proceeding to enforce that
security. 852 holds those rights as assignee from Bridging,

[35] 1 find that it is just and convenient that a receiver of Liquibrands be appointed and BDO
is appointed as recciver of all of its property, assets and undertakings in the form contained at tab

3 of the Application Record,
()  Procedure for the litigation

[36] The action by Liguibrands and Sun Pac against 852 and Bridging for breach of the
Forbearance Agreement is outstanding. Liquibrands requests an order that a different receiver
from BDO be appointed as receiver of “the remaining assets” of Sun Pac for the purposes of
advancing the litigation. The reason is that BDO, the receiver of Sun Pac, has indicated that it

does not wish to spend money on the aw suit,

[37] BDO is prepared to market the right to commence the action. There is precedent for such
a procedure, In Central 1 Credit Union v. UM Financial Ine., 2012 ONSC 1893 it was held that a
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lawsuit by the debtor in teceivership constituted collateral that was subject to the existing
receivership proceeding. The court appointed receiver subsequently brought a motion seeking
court approval to conduct a marketing process for the sale of the claim and that relief was
granted by Justice C. Campbell, It seems sensible that now that BDO is the receiver of both Sun
Pac and Liquibrands, the two plaintiffs in the action, BDO should be permitted to market the

litigation in a marketing process.

[38] No specific marketing process has been proposed. The receiver should propose a
matketing process and Sun Pac and Liquibrands can consider whether it is agreeable to the
marketing process proposed. If there is agreement to the marketing process, it can be included in
the order to be signed reflecting these reasons. If there is no agreement, a further attendance to

settle it can be arranged at a 9:30 am conference.
{e) Receiver’s motion

{39] The receiver has applied for orders approving the Third Supplement to its Firét Report,
approving its Third Repott, approving its fees and disbursements of those of its counsel,
approving its statement of receipts and disbursements, and authorizing and directing the receiver
to make a distribution to 852 and maintain a holdback in accordance with its Third Report. The

relief requested is reasonable and is granted.

)/ﬁ\.a/f‘

Newbould J.

Date; December 4, 2014
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Court File No. CV-13-10331-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE MR. ) THURSDAY THE 4™ DAY
)
JUSTICE NEWBOULD ) OF DECEMBER, 2014
8527504 CANADA INC.
Applicant
-and -
SUN PAC FOODS LIMITED
Respondent

APPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act, R.S.C 19835, c. B-3,
and Section 101 of the Courts of Justice Act, R.8.0. 1990, ¢. C.43.

ORDER

THIS MOTION made by Liquibrands Inc, for the Orders described in its notice of
motion dated April 28, 2014, was heard on Friday November 28, 2014 at 330 University

Avenue, Toronto, Ontario, with an Endorsement released as of the date hereof.

ON READING the Affidavit of Csaba Reider sworn April 3, 2014 and the Exhibits
thereto, the Supplementary Affidavit of Csaba Reider sworn April 15, 2014 and the Exhibits
thereto, the Responding and Reply Affidavit of Csaba Reider sworn May 15, 2014 and the

Exhibits thereto, the Affidavit of Michael Petric swomn June 23, 2014 and the Exhibits thereto,

Doc#3213485v



Tl

Motion for Leave to Appeal Page 49
-2

the Affidavit of Natasha Sharpe sworn April 11, 2014 and the Exhibits thereto, and the Affidavit
of Natasha Sharpe sworn May 13, 2014 and the Exhibits thereto, and on hearing the submissions
of counsel for the Applicant, Liquibrands, and BDO Canada Limited in its capacity as Court-

appointed receiver of the Respondent (the “Receiver™),
L. THIS COURT ORDERS that Liquibrands’ motion is hereby dismissed.

2. THIS COURT ORDERS that the Applicant’s and the Receiver’s costs of this motion,
up to and including entry and service of this Order, shall be determined by this Court following

receipt of any written submissions of the parties as directed by this Court.

N 7 Oww( '\“(“- -
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Court File No. CV-13-10331-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE ) THURSDAY, THE 4™ DAY OF

MR. JUSTICE NEWBOULD )
)  DECEMBER, 2014

BETWEEN:
8527504 CANADA INC.
Applicant
-and -
SUN PAC FOODS LIMITED
Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, c. B-3 AS AMENDED AND SECTION 101 OF THE COURTS OT JUSTICE
ACT, R.8.0. 1990, ¢. C-43, AS AMENDED

ORDER

THIS MOTION, made by BDO Canada Limited in its capacity as the Court-appointed receiver
(the “Receiver”) of the undertakings, properties and assets of Sun Pac Foods Limited (the
“Debtor™), for an Order:

(a) approving the activities of the Receiver as set out in the Third Supplement to the First
Report of the Receiver, dated August 28, 2014 (the “Supplement”) and the Third Report -
of the Receiver, dated November 25, 2014 (the “Third Report™);

(b) approving the fees and disbursements of the Receiver and its counsel, more particularly
described in the Third Report;

Doe#3221068v2
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(c) approving the Receiver’s statement of receipts and disbursements;

(d) authorizing the Receiver to make an interim distribution with respect to the funds held in
connection to the sale of the Debtor’s assets, more particulaily described in the Third
Report;

(¢) approving a sale process with respect to the litigation in which the Debtor and
Liquibrands Inc. are parties; and

(D) such further and other relief as this Honourable Court shall deem just.

ON READING the Supplement, the Third Report and on hearing the submissions of counsel for

the Receiver, and such other parties in attendance at the hearing as indicated on the counsel slip.

1. THIS COURT ORDERS that the time for service of the Notice of Motion and Motion
Record is hereby abridged so that this motion is properly returnable today and further service
thereof is hereby dispensed with. '

2. THIS COURT ORDERS that, subject to paragraph 8 below, the Supplement and the

activities of the Receiver set out therein be and the same are hereby approved.

3. THIS COURT ORDERS that, subject to paragraph 8 below, the Third Report and the

activities of the Receiver set out therein be and the same are hereby approved.

4. THIS COURT ORDERS that the Receiver's statement of receipts and disbursements,
atfached as Appendix B to the Third Report is hereby approved.

5. THIS COURT ORDERS that the fees and disbursements of the Receiver and ifs counsel, as

set out in the Third Report and the fee affidavits, attached as Appendices E and F of the
Third Report, are hereby approved.

6. THIS COURT ORDERS that the Receiver make an interim distribution to 8527504 Canada
Inc. in the amount of $420,495.24.

Doci#taz21068v2
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7. THIS COURT ORDERS that the Receiver retain a reserve in the total sum of $40,000.00 and

the Receiver is hereby authorized to apply the reserve at its discretion to fees and
disbursements in this matter and the receivership of Liquibrands Inc. (Court File No. CV-14-
10543-00CL).

. THIS COURT ORDERS that this Order is without prejudice to the claims of the plaintiffs or
any other persdn or persons that acquires the interests of the plaintiffs in Court File No. CV-
13-00492612 (the “Action”) pursuant to the sale process set out in paragraph 9 herein and
that the plaintiffs or any other person or persons that acquires the interests of the plaintiffs are

not estopped from advancing any claims or arguments in the Action,

. THIS COURT ORDERS that the Receiver conduct a sales process with respect to the Action
(more particularly described in paragraphs 48 through 49 of the Second Report of the
Receiver dated April 10, 2014) as described below:

a) The Receiver shall notify all partics on the service list in this matter, as well as the

service list in the Liguibrands Inc. receivership (Court File No.: CV-14-10543-00CL);

b) the Receiver shall post a copy of the Statement of Claim in the Action on its website
at http://www.extranets.bdo.ca/SunPac;

¢) offers to be made on the Receiver’s form of Agreement of Purchase and Sale (the

“APS”) to be pravided to the prospective purchaser or purchascrs;

d) the Action is being offered for sale subject to the terms and conditions set out in the
APS, including, without mitation on a ‘as is, where is’ basis with no representations,
warranties or conditions of any nature or kind whatsoever being made by the

Receiver;

Doc#i221068v2
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e) 8527504 Canada Inc. may be an offeror and may make its offer by way of credit bid

or otherwisey welbeaf /QJ(W/Z ZZ (' fz ZZJ /zzj?/‘ ?<

G e T el b e

f) following the offer deadline, the Receiver will review all offers submitted and may
accept a submitted offer by executing the APS, subject to seeking court approval of
the offer and the APS; and

g) the sale of the Action shall be conditional upon this Honourable Court’s approval of
same, which approval is to be sought by the Receiver within three months following

the sending of the notice set out in subparagraph (a).

Dockd221068v2
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Court File No, CV-14-10543-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE MR. ) THURSDAY THE 4™ DAY
)
JUSTICERBWBQULD OF DECEMBER, 2014
B 5 )

o

8527504 CANADA INC.

Applicant
-and -

LIQUIBRANDS INC.
Respondent

APPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act, R.S.C 1985, ¢. B-3,
and Section 101 of the Courts of Justice Act, R.8.0. 1990, ¢. C.43.

ORDER
(appointing Receiver)
THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of
the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3, as amended (the "BIA™) and section 101
of the Courts of Justice Act, R.8.0. 1990, c. C.43, as amended (the "CJA") appointing BDO
Canada Limited as receiver (the "Receiver") without security, of all of the assets, undertakings
and properties of Liquibrands Inc. (the "Debtor") acquired for, or used in relation to a business
carried on by the Debtor, was heard on Friday November 28, 2014 at 330 University Avenue,

Toronto, Ontario, with an Endorsement released as of the date hereof,

ON READING the affidavit of Natasha Sharpe sworn April 11, 2014 and the Exhibits
thereto, the Affidavit of Natasha Sharpe swom May 13, 2014 and the Exhibits thereto, the

Docfa95876v2
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Affidavit of Csaba Reider sworn April 3, 2014 and the Exhibits thereto, the Supplementary
Atfidavit of Csaba Reider sworn April 15, 2014 and the Exhibits thereto, the Responding and
Reply Affidavit of Csaba Reider sworn May 15, 2014 and the Exhibits thereto, and the Affidavit
of Michael Petric sworn June 23, 2014 and the Exhibits thereto, and on hearing the submissions
of counsel for the Applicant and the Respondent, and on reading the consent of BDO Canada

Limited to act as the Receiver,

APPOINTMENT

L. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of
the CJA, BDO Canada Limited is hereby appointed Receiver, without security, of all of the
assets, undertakings and properties of the Debtor acquired for, or used in relation to a business

carried on by the Debtor, including all proceeds thereof (the "Property™).

RECEIVER’S POWERS

2. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the

Property;

(b)  toreceive, preserve, and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent
security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be necessary or desirable;

(c) to manage, operate, and carry on the business of the Debtor, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or

cease to perform any contracts of the Debtor,

Doc#2995876v2
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to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver's powers and duties, including without limitation those

conferred by this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Debtor or any part

or parts thereof;

to receive and collect all monies and accounts now owed or hereafter
owing to the Debtor and to exercise all remedies of the Debtor in
collecting such ‘monies, including, without limitation, to enforce any
security held by the Debtor;

to settle, extend or compromise any indebtedness owing to the Debtor;

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtor, for any purpose pursuant to this-Order;

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtor, the Property or the Receiver, and to
settle or compromise any such proceedings. The authority hereby
conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;
to carry out the sale process set out in Schedule “A” attached hereto;

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its

discretion may deem appropriate,;
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to sell, convey, transfer, lease or assign the Property or any part or parts
thereof out of the ordinary course of business, with the approval of this
Court, and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act shall not be required, and in each case the

Ontario Bulk Sales Act shall not apply.

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;,

to apply for any penmits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behalf of and, if thought desirable by the Receiver, in the name of the
Debtor;

to enter into agreements with any trustee in bankruptcy appointed in
respect of the Debtor, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtor;

to exercise any sharcholder, partnership, joint venture or other rights

which the Debtor may have; and

to take any steps reasonably incidental to the exercise of these powers or

the performance of any statutory obligations.
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(t) and in each case where the Receiver takes any such actions or steps, it
shall be exclusively authorized and empowered to do so, to the exclusion
of all other Persons (as defined below), including the Debtor, and without

interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

3. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors,
officers, employces, agents, accountants, legal counsel and shareholders, and all other persons
acting on its instructions or bechalf, and (iii) all other individuals, firms, corporations,
govemmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being "Persons” and each being a "Person") shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and contitmed access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver's request.

4, THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the "Records") in
that Person's possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph 4 or in paragraph 5 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the Receiver due
to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.

3. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully

Doc#2935876v2
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copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

6.  THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords
with notice of the Receiver’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Receiver, or by further Order of this Court
upon application by the Receiver on at least two (2) days notice to such landlord and any such

secured creditors.

NO PROCEEDINGS AGAINST THE RECEIVER

7. THIS COURT ORDERS that no proceeding or enforcement process in any coutt or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the
Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court.
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NO EXERCISE OF RIGHTS OR REMEDIES

9. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver,
or affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any "eligible financial contract" as defined in the BIA, and further provided that
nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business
which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from
compliance with statutory or regulatory provisions relating to health, safety or the environment,
(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent

the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

10.  THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtor, without written consent of the Receiver or
leave of this Court,

CONTINUATION OF SERVICES

11.  THIS COURT ORDERS that all Persons having oral or written agreements with the
Debtor or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtor or
such other practices as may be agreed upon by the supplier ot service provider and the Receiver,

or as may be ordered by this Court.
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RECEIVER TO HOLD FUNDS

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms
of payments received or collected by the Receiver from and after the making of this Order from
any source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Acecounts") and the monies standing to the
credit of such Post Receivership Accounts from time to time, net of any disbursements provided
for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or

any further Order of this Court.

EMPLOYEES

13.  THIS COURT ORDERS that all employees of the Debtor shall remain the employees
of the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the
employment of such employees. The Receiver shall not be liable for any employee-related
liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of
the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in
respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner

FProtection Program Act,

PIPEDA

14.  THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
on¢ or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal

information provided to it, and related to the Property purchased, in a manner which is in all
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material respects identical to the prior use of such information by the Debtor, and shall return all
other personal information to the Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

15.  THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or to take confrol, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a poltutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadion Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession,

LIMITATION ON THE RECEIVER’S LIABILITY

16.  THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a
result of its appointment or the carrying out the provisions of this Order, save and except for any
gross negligence or wilful misconduct on its part, or in respect of its obligations under sections
81.4(5) or 81.6(3) of the BIA or under the Wage Euarner Protection Program Act. Nothing in
this Order shall derogate from the protections afforded the Receiver by section 14.06 of the BIA
or by any other applicable legislation.

RECEIVER'S ACCOUNTS

17. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid

their reasonable fees and disbursements, in each case at their standard rates and charges unless
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otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on
the Property, as security for such fees and disbursements, both before and after the making of
this Order in respect of these proceedings, and that the Receiver's Charge shall form a first
charge on the Property in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7),
81.4(4), and 81.6(2) of the BIA.

18.  THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

19. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be
at liberty from time to time to apply reasonable amounts, out of the monies in its hands, against
its fees and disbursements, including legal fees and disbursements, incurred at the standard rates
and charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP

20.  THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$200,000 (or such greater amount as this Court may by further Order authorize) at any time, at
such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge")
as security for the payment of the monies borrowed, together with interest and charges thereon,
in priority to all security interests, trusts, liens, charges and encumbrances, statutory or
otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the
charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

Doc#2695876v2



Motion for Leave to Appeal Page 66
-11-

21.  THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court,

22,  THIS COURT ORDERS that the Receiver is at liberty and authorized to issue
certificates substantially in the form annexed as Schedule "B" hereto (the "Receiver’s

Certificates") for any amount borrowed by it pursuant to this Order.

23.  THIS COURT ORDERS that the moenies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

24. . THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List
website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the

following URL www.bdo.ca/liquibrands.

25. THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile
transmission to the Debtor's creditors or other interested parties at their respective addresses as
last shown on the records of the Debtor and that any such service or distribution by courier,

personal delivery or facsimile transmission shall be deemed to be received on the next business
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day following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.

26,  THIS COURT ORDERS that the Applicant, the Receiver and their respective counsel
are at liberty to serve or distribute this Order, any other materials and orders as may be
reasonably required in these proceedings, including any notices, or other correspondence, by
forwarding true copies thereof by electronic message to the Debtor’s creditors or other interested
parties and their advisors. For greater certainty, any such distribution or service shall be deemed
to be in satisfaction of a legal or juridical obligation, and notice requirements within the meaning
of clause 3(c) of the Electronic Commerce Protection Regulations, Reg. 81000-2-175
(SOR/DORS).

GENERAL

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court

for advice and directions in the discharge of its powers and duties hereunder.

28.  THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from
acting as a trustee in bankruptcy of the Debtor.

29, THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order,

30.  THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada,
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31. THIS COURT ORDERS that the Applicant’s costs of this application, up to and
including entry and service of this Order, shall be determined by this Court following receipt of

any written submissions of the parties as directed by this Court.

32.  THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may

order,
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SCHEDULE “A”»

The Receiver shall conduct a sale process with respect to the action commenced by Liquibrands

Inc. and Sun Pac Foods Limited as plaintiffs in Court File No. CV-13-00492612 (the “Action™)

as described below:

a)

b)

d)

Doc#2e85876v2

The Receiver shall notify all parties on the service list in this matter, as well as the
service list in the Sun Pac Foods Limited receivership (Court File No.: CV-13-10331-

00CL);

the Receiver shall post a copy of the Statement of Claim in the Action on its website

at www.bdo.ca/Liquibrands;

offers to be made on the Receiver’s form of Agreement of Purchase and Sale (the

“APS”) to be provided to the prospective purchaser or purchasers;

the Action is being offered for sale subject to the terms and conditions set out in the
APS, including, without limitation on a ‘as is, where is’ basis with no representations,
warranties or conditions of any nature or kind whatsoever being made by the

Receiver;
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e) 8527504 Canada Inc. may be an offeror and may make its offer by way of credit bid

oromerwisewwf'guj_f‘wﬂ{cf Vo a_u.«,)/m,m}!?\o Oyprre e )/T- -
AJFYLC % L7 Wfif drz,.mff /-h.z fv Au@_@ At “3774& @
ot ot e pras

f) following the offer deadline, the Receiver will review all offers submitted and may
accept a submitted offer by executing the APS, subject to seeking Court approval of

the offer and APS; and

g) the sale of the Action shall be conditional upon this Honourable Court’s approval of
same, which approval is to be sought by the Receiver within three months following

the sending of the notice set out in subparagraph (a).
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SCHEDULE "B"
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT §

1. THIS IS TO CERTIFY that BDO CANADA LIMITED, the receiver (the "Receiver") of
the assets, undertakings and properties Liquibrands Inc., including all proceeds thereof
{collectively, the “Property”) appointed by Order of the Ontario Superior Court of Justice
(Commercial List) (the "Court") dated the 4" day of December, 2014 (the "Order") made in an
application having Court file number CV-14-10543-00CL, has received as such Receiver from
the holder of this certificate (the "Lender") the principal sum of § , being part of the
total principal sum of $ which the Receiver is authorized to borrow under and

pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the day
of each month] after the date hereof at a notional rate per annum equal to the rate of per

cent above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate,
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with

the Property as authorized by the Order and as authorized by any further or other order of the
Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 20

BDO CANADA LIMITED, solely in its capacity
as Receiver of the Property, and not in its
personal capacity

Per:

Name:
Title:
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"Sarﬁ P Rappos” ' ’ To “jspetter@lzwlaw.com” <jspetter@lzwlaw.com>,

<samr@chaitons.com> "kbulmer@wiresjolleyllp.com" <kbulmer@wiresjolleyilp.com>,
11/25/14 04:35 PM "dewires@wiresjolleylip.com" <dewires@uwiresjolleyilp.com>

cc "Harvey G. Chaiton" <Harvey@chaitons,com>, Lynn Lee
<Lynn@chaitons.com>
bce

Subject RE. 8527504 Canada Inc. v. Liquibrands Inc. {Action No.
CV-14-10543-00CL) 8527504 Canada Inc. Sun Pac Foods
Limited (Action No. CV-13-10331-00CL)

2 attachments

-
[l
|
[

DOCS-#3196553-v1-BCI_Sun_Pac - Supplementary Factum re November 28 2014.pdf

DOCS-#3196075-v1-BCI_Sun_Pac_-_Supplemental_Brief_of Authorities,PDF

Please find attached the supplementary factum and brief of authorities of 8527504 Canada Inc., served
upon you pursuant to the Rules of Civil Procedure .

Please confirm whether you wish hard copies to follow by courier.

Best regards,
Sam Rappos

Sam P.
Rappos

T:
416.218.1137

From: Sam P. Rappas

Sent: Monday, November 24, 2014 12:35 PM

To: jspetter@lzwlaw.com; kbulmer@wiresjolleyllp.com; dewires@wiresjolleyllp.com

Cc: Harvey G. Chaiton

Subject: RE: 8527504 Canada Inc. v. Liquibrands Inc. {Action No. CV-14-10543-00CL) 8527504 Canada
Inc. Sun Pac Foods Limited {Action No. C¥-13-10331-00CL)

Importance: High

Lawyerl Chaitons LLP|

Please find attached the factum and brief of authorities of 8527504 Canada Inc., served upon you
pursuant to the Rules of Civil Procedure . Hard copies will follow by courier,

Best regards,
Sam

From: mafisher@wiresjolleyllp.com [mailto:mafisher@wiresjolleylip.com]
Sent: Tuesday, November 18, 2014 2:12 PM

To: Sam P. Rappos; Harvey G. Chaiton; jspetter@l{zwlaw.com
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Cc: kbulmer@wiresjolleylip.com; dewires@wiresjolleyllp.com
Subject: 8527504 Canada Inc. v. Liquibrands Inc. (Action No, CV-14-10543-00CL) 8527504 Canada Inc.
Sun Pac Foods Limited {Action No. CV-13-10331-00CL)

Counsel,

Attached please find the factum and book of authorities of the respondent/moving party, Liquibrands Inc.,
served upon you pursuant to the Rules of Civil Procedure, Due to the file size of the joint transcript,

exhibit and undertaking brief, it will be delivered to you later teday.

Mary Ann

Mary Ann Fisher

Legal Assistant

Wires Jolley LLP

Barristers and Solicitors

90 Adelaide Street West
Suite 200

Toronto, Ontario M5H 3V9
Tel: 416-366-0000 ext 229
Fax: 416-366-0002

Email: mafisher@wires|olleyiip.com

This email is confidential and is intended only for the person(s) named above and below. lts contents may
also be prolected by privilege, and all rights fo privilege are expressly claimed and not waived. If you
have received this email in error, please call us immediately (collect if necessary) and destroy the entire
email. if this email is not intended for you any reading, distribution, copying, or disclosure of this email is

strictly prohibited.



Motion for Leave to Appeal Page 76

Court File No. CV-13-10331-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
BETWEEN:
8527504 CANADA INC,

Applicant
- and -

SUN PAC FOODS LIMITED
Respondent

APPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act, R.S.C 1985, ¢, B-3,
and Section 101 of the Cowrts of Justice Act, R.S.0. 1990, ¢. C.43,

Court File No. CV-14-10543-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
8527504 CANADA INC,
Applicant
-and —

LIQUIBRANDS INC.

Respondent
APPLICATION UNDER Section 243 of the Banlruptcy and Insolvency Act, R.S.C 1985, ¢. B-3,
and Section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43.

SUPPLEMENTARY FACTUM OF 8527504 CANADA INC.

(re receivership application and motions returnable November 28, 2014)
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CHAITONS LLP

Barristers and Solicitors

5000 Yonge Street, 10th Floor
Toronto, Ontario M2N 7E9

Harvey Chaiton (LSUC #21592F)
Tel:  (416) 218-1129

Fax: (416)218-1849

E-mail: harvey@chaitons.com

Sam Rappos (LSUC #513998S)
Tel:  (416) 218-1137

Fax: (416)218-1837

E-mail: samt@chaitons.com

Lawyers for 8527504 Canada Inc.

TO: WIRES JOLLEY LLP
Barristers and Solicitors
90 Adelaide Street West, Suite 200
Toronto, Ontario M5H 3V9

David E. Wires and Krista Bulmer

Tel:  (416) 366-4006 / 366-0000

Fax: (416) 366-0002

E-mail: dewires@wiresjolleyllp.com /
kbulmer@wiresjolleyllp.com

Lawyers for Liquibrands Inc.

AND TO: LIPMAN, ZENER, WAXMAN LLP
Barristers and Solicitors
1220 Eglinton Avenue West,
Toronto, Ontario M6C 2E3

Jason Spetter

Tel: (416) 789-0652 Ext 367
Fax: (416) 789-9015

E-mail: jspetter@lzwlaw.com

Lawyers for the Receiver, BDO Canada Limited
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Court File No. CV-13-10331-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCTIAL LIST

BETWEEN:
8527504 CANADA INC.

Applicant
- and -

SUN PAC FOODS LIMITED

Respondent

APPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act, R.S.C 1985, ¢. B-3,
and Section 101 of the Courts of Justice Act, R.8.0, 1990, c. C.43.

Court File No. CV-14-10543-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
8527504 CANADA INC.
Applicant
-and —

LIQUIBRANDS INC.

Respondent
APPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act, R.8.C 1985, ¢, B-3,
and Section 101 of the Courts of Justice Act, R.8.0. 1990, ¢. C.43.

SUPPLEMENTARY FACTUM OF 8527504 CANADA INC.

(re receivership application and motions returnable November 28, 2014)
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1. This factum is filed as a supplement to the factum filed by 8527504 Canada Inc. dated
November 24, 2014 (the “Factum™). Capitalized terms used and not otherwise defined herein

shall have the meanings ascribed to them in the Factum.

2. Liquibrands is seeking an order directing the trial of an issue for a declaration that 852
breached the terms of the Forbearance Agreement by not advancing Facility D to Sun Pac, and
an order preventing the Receiver from making any distribution to 852 until the trial of the issue

has been determined.

3. In the event that the Court directs the trial of the issue, and at trial a declaration is granted
that 852 breached the terms of the Forbearance Agreement by not advancing Facility D to Sun

Pac, Liquibrands intends to seek an order, inter alia:

(a) granting leave for Sun Pac and Liquibrands to continue the action commenced by
Sun Pac and Liguibrands against 852 and Bridging (the “Claim™) and appointing

msi Spergel Inc. as receiver for the purposes of advancing the Claim; and

(b) declaring that the Guarantee granted by Liquibrands in favour of 852 is

unenforceable,

4, 852 respectfully submits that, in the event that the Court determines that there is a
genuine issue requiring a trial, the appropriate ancillary order is for the Court to authorize and
direct the Receiver to conduct a marketing process for the sale of the Claim, as opposed to

appointing a new receiver to prosecute the Claim.

5. Additionally, 852 submits that Liquibrands is not entitled to the relief it will be seeking in
connection with the Guarantee, as it specifically contracted out of and waived any defence that

could result in a court declaring the Guarantee to be unenforceable.

Receiver Appropriate Party to Market the Claim

6. A similar issue as to the one before the Court arose in the Commercial List receivership
proceeding of UM Financial Inc, and UM Capital Inc. (“UM”). In that proceeding, the secured
creditor, Central 1 Credit Union (“Central 17), commenced a receivership application against

UM. Prior to the hearing of the application, UM commenced an action against Central 1 Credit
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Union seeking, inter alia, $50,000,000 in general damages for breach of contract, breach of

confidence and bad faith.

7. Central 1 brought a motion in the receivership proceeding seeking a declaration that its
security extended over the claim commenced by UM. In reasons dated March 22, 2012, The
Honourable Mr. Justice C. Campbell held that the claim constituted collateral that was subject to

the existing receivership proceeding.'

8. The Court-appointed receiver subsequently brought a motion secking Court approval to
conduct a marketing process for the sale of the claim. Such relief was granted by The

Honourable Mr. Justice C. Campbell in an Order dated May 18, 2012.%

9. 852 respectfully submits that in the event that the Court is of the view that there is a
genuine issue requiring a trial, the appropriate ancillary order is for the Court to authorize and
direct the Receiver to conduct a marketing process for the sale of the Claim. This will maximize
recovery on the Claim as an asset of the receivership estate for the creditors of Sun Pac in a
timely manner, and eliminates the uncertainty and costs that may be incurred by the Sun Pac

- receivership estate in prosecuting the Claim.

Liquibrands Contracted Out of and Waived Defenses that Guarantee is Unenforceable

10.  Liquibrands intends to seek an order declaring that the Guarantee is unenforceable in the
event that a trial judge determines that 852 breached the Forbearance Agreement. 852 submits
that Liquibrands is not entitled to that relief as it expressly contracted out of and waived its rights

to seek such relief under the terms of the Guarantee.

11.  Pursuant to section 2 of the Guarantee, Liquibrands’ obligations as guarantor are
continuing, unconditional and absoliute and would not be released, discharged, diminished,
limited or otherwise affected by (and Liquibrands waived, to the fullest extent permitted by

applicable law) inter alia:

Y Central I Credit Union v. UM Financial Inc., 2012 ONSC 1893; Order of The Honourable Mr. Justice Campbell
dated March 22, 2012, Court File No, CV-11-9144-00CL

? Notice of Motion (refurnable May 18, 2012) of Grant Thornton Limited as Receiver, Court File No. CV-11-9144-
00CL; Ninth Report of the Receiver dated May 14, 2012, Court File No. CV-11-9144-00CL; Order of The
Honourable Mr. Justice Campbell dated May 18, 2012, Court File No, CV-11-9144-00CL

Doc#3196553v1
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“... (b) any modification or amendment of or supplement to the
Obligations, including any increase or decrease in the
principal, the rates of interest or other amounts payable
thereunder. ..

(e) the existence of any claim, set-off or other rights which the
Guarantor may have at any time against the Debtor, the
Creditor, or any other person, whether in connection herewith or
any unrelated transactions; ...

(I) any defence arising by reason of any incapacity, lack of
authority, or other defence of the Debtor or any other person, or
by reason of any limitation, postponement, prohibition on the
Creditor’s right to payment of the Obligations or any part thereof,
or by reason of the cessation from any cause whatsoever of the
liability of the Debtor or any other person with respect to all or any
part of the Obligations, or by reason of any act or omission of
the Creditor or others which directly or indirectly results in
the discharge or release of the Debtor or any other person or
all or part of any of the Obligations or any security or
guarantee therefor, whether by contract, operation of law or
otherwise;...

(p) any dealing whatsoever with the Debtor or other person or
any security, whether negligently or not, or any failure to do
$0; ...

(q) any defence based upon or arising out of any bankruptcy,
insolvency, reorganization, moratorium, arrangement, readjustment
of debt, liquidation or dissolution proceeding commenced by or
against the Debtor or any other person, including any discharge of,
or bar against collecting, any of the Obligations, in or as a result of
any such proceeding; or

(r) any other act or omission to act or delay of any kind by the
Debtor, the Creditor, or any other person or amny other
circumstances whatsoever, whether similar or dissimilar to the
foregoing, which might, but for the provisions of this Section 2,
constitute a legal or equitable discharge, limitation or
reduction of the Guarantor’s obligations hereunder (other than
the payment or extinguishment in full of all of the Obligations).”
[emphasis added]’

12, Any doubt as to the enforceability of such waivers of rights was removed by the

3 Sharpe Affidavit, Exhibit “D” — Guarantee and Postponement Agreement, s. 2

DocH3196553v1
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Supreme Court of Canada in Bauer v. Bank of Montreal, where the Supreme Court held that:

“The duty of a creditor holding security for the performance of the
obligations of a debtor or a surety is clearly established. The
creditor, in the absence of agreement to the contrary with the
debtor or the surety, must protect and preserve the security and be
in a position, unless excused by other agreement, to return or
reassign the security to the debtor or surety on repayment of the
debt...

Despite this rule, it is open to the parties to make their own
arrangements, and a surety is competent to contract himself
out of the protection of the equitable rule requiring
preservation of his security.”

13. It is respectfully submitted that Liquibrands contracted out of and has waived any
defenses that could result in a court declaring the Guarantee to be unenforceable, and thus the

contemplated declaration that the Guarantee is unenforceable has no chance of success.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

P i

Harvey Chaiton and Sam Rappos
CHAITONS LLP

November 25, 2014

Lawyers for 8527504 Canada Inc.

* Bauer v. Bank of Montreal, [1980} 2 S.C.R. 102, paras. 5-7

Doc#3196553v1



Motion for Leave to Appeal Page 83

SCHEDULE “A”

CASE AUTHORITIES

1. Central 1 Credit Union v. UM Financial Inc., 2012 ONSC 1893

2, Order of The Honourable My. Justice Campbell dated March 22, 2012, Court File No.
CV-11-9144-00CL

3 Notice of Motion (rveturnable May 18, 2012) of Grant Thornton Limited as Receiver,
Court File No. CV-11-9144-00CL

4. Ninth Report of the Receiver dated May 14, 2012, Court File No. CV-11-9144-00CL

5. Order of The Honourable My, Justice Campbell dated May 18, 2012, Court File No. CV-
11-9144-00CL

6. Bater v. Bank of Montreal, [1980] 2 S.C.R. 102

Doc#3196653v1
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Court File No. CV-13-10331-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE.
COMMERCIAL LIST
BETWEEN:
8527504 CANADA INC,
Applicant
and

SUN PAC FOODS LIMITED

Respondent

APPLICATION UNDIR SUBSECTION 243(1) OF THE BANKRUPTCYAND INSOLVENCY
ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.0.1990 ¢. C. 43, AS AMENDED

AFFIDAVIT OF CSABA REIDER

-1, Csaba Reider, of the Town of Richmond Hill, Region of York, DO MAKE OATH AND

SAY:
1. [ am the sole officer, director and shareholder of Liquibrands Ine. (“Liquibrands™).

2, In November 2011, I directed Liquibrands in the acquisition of Sun Pac Foods Limited

{*“Sun Pac™).

3. Sun Pac was a 100 vyear old privately-owned, Canadian manufacturer of private label and
branded beverage products, including juices, natural teas, sports drinks, juice concentrates, frozen

juices and other beverage products. Sun Pac also manufactured croutons and bread crumbs under
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the 'McDowell Ovens' banner and private label brands owned by various large Canadian retailers

({the “Breadcrumbs Division™).
4, Liqﬁibrands is the sole shareholder of Sun Pac.

5. [ was the sole director and officer of Sun Pac. For further information with respect to my

background, [ attach hercto as Exhibit A a copy of my resume.

6. Bridging Capital Inc. (*Bridging”) and 8527504 Canada Inc. (852”) were lenders to Sun

Pac (collectively the “Lenders”).
7. Liquibrands guaranteed $1,000,000.00 of Sun Pac’s debt.
8. Liquibrands financed Sun Pac.

9, Sun Pac owes $2,540,000.00 to Liquibrands as a secured creditor. Attached hereto as
Exhibit B is a copy of the Promissory Note from Sun Pac to Liquibrands dated May 1, 2012,
Attached hereto as Exhibit C is a copy of the General Security Agreement from Sun Pac to

Liquibrands dated May 1, 2012.

10.  Sun Pac products were distributed throughout North America and the Caribbean from a

355,000 square foot facility at 10 Sun Pac Boulevard, Brampton, Ontario.
11. Sun Pac had approximately 52 employees.

12, In March, 2012, I started negotiations with Loblaws Inc. (“Loblaws™) to provide beverage
manufacturing services. Loblaws is the largest retail grocer in Canada. Indeed it is bigger than all

other grocers combined.
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13.  To finance Sun Pac pending the completion of negotiations with Loblaws and to continue
ongoing operations, Bridging provided credit facilities to Sun Pac secured by a general security

agreement.

14,  Specifically, on October 1, 2012, Bridging advanced a revolving loan of up to
$5,000,000.00 based on a lending formula under Facility A, $500,000.00 (before facility fees) on
January 18, 2013 under the Facility B term loan on the equipment, and the balance of the Facility B
loan, $1,182,524.00 (before facility fees), was advanced on January 31, 2013. Attached hereto as
Exhibit D is a copy of the Letter Agreement between Sun Pac and Bridging dated October 1, 2012.
Attached hereto as Exhibit E is a copy of the Amended and Restated Letter Agreement between
Sun Pac and Bridging, dated January 17, 2013, Attached hereto as Exhibit F is a copy of the

General Security Agreement between Sun Pac and Bridging dated October 1, 2012.
15. By August 13, 2013, Sun Pac had reached an agreement in principle with Loblaws.

16.  The Loblaws negotiations continued to September 18, 2013, when a written contract was
exccuted. Attached hereto as Exhibit G is a copy of the agreement between Sun Pac and Loblaws

dated September 18, 2013.
17.  The Loblaws contract provided:

(a) six years of guaranteed sales comprising $60,000,000.00 per year in sales with a 12

per cent gross margin;

(b)  guaranteed volumes or price adjustments to compensate for volume short falls and

price increases for raw material price increases passed through to Loblaws;
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(©) Loblaws paid for the transportation of the goods from Sun Pac facilities;

(d)  Sun Pac’s unit fixed cost increases arising from decreased volumes could be passed

through to Loblaws;

(&)  Sun Pac had the exclusive right to produce designated “President’s Choice”

products including 72 products and flavours; and

(D) Sun Pac had exclusivity in Ontario te produce “President’s Choice” carbonated soft
drinks and exclusivity in Canada to produce “President’s Choice™ carbonated juices

and sports drinks.

18.  Volumes were expected to increase with the sale of President’s Choice products in

Shoppers Drug Mart stores acquired by Loblaws.

19.  The parties anticipated contract renewals beyond the initial term and [ anticipated

incremental sales to other retailers to follow.

20.  In the first quarter of 2012, I retained Jim Shone (“Shone’) at Firepower Capital
Corporation (“Firepower”) to find and structure third-party equipment financing, from lenders
such as Element Finance or GE Capital, together with working capital financing and private equity

of $10,000,000.00.

21.  Firepower forecast that, by 2015, assuming a steady annual net income of $6,000,000.00 to
$10,000,000.00 per year and earnings before interest, taxes, depreciation and amortization
(“EBITDA™) of $10,000,000.00 per year, the value of Sun Pac at the end of six years would be a

multiple ranging from 6 to 7 times EBITDA; or $60,000,000.00 to $70,000,000.00. The value of
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the Loblaws contract is set out in a financing presentation, attached hereto as Exhibit H, as

prepared by Shone and my staff in or about September 2013.

22.  On September 5, 2013, 13 days before the Loblaws contract was executed, 852;5 lawyers
delivered a “default notification” to Sun Pac by fax. Although Sun Pac was not in default at that
time, the president of Bridging, Natasha Sharpe (“Sharpe™), explained to me that this was required
for the structuring of the Forbearance A greement for facilities C and D. Bridging was the architect
of'the new agreement to advance further working capital, Sun Pac was not in default and Bridging
was not calling our loan. At that time, Sun Pac owed the Lenders $3,950,039.57. Attached hereto
as Exhibit I is a copy of a letter dated September 5, 2013, from Philip Taylor (“Taylor™) of

Chaitons LLP Bridgings’ solicitor to Csaba Reider.
23.  The parties understood that Sun Pac was on the verge of executing the Loblaws contract.

24, A week before the Loblaws contract was executed, Sun Pac, Liquibrands and 852 entered
into the Forbearance and Amending Agreement dated September 11, 2013 (the “Forbearance

Agreement™), attached hereto as Exhibit J

25. Pursuant to the Forbearance Agreement, the Lenders agreed to provide Sun Pac with
additional financing and to forbear from enforcing any security prior to the earlier of December 6,

2013, or default.
26,  The credit facilities in the Forbearance Agreement included:

(a)  Facility A: an operating credit line;
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(b) Facility B: a demand, non-revolving loan in the amount of up to the lesser of (i)

$2,250,000 and (i) 90% of the Equipment Appraisal,
(c) Facility C: a demand non-revolving loan of $500,000.00; and

(d) Facility D: a loan in the amount of up to 2 times EBITDA of the Breadcrumbs
Division as determined by BDO Canada (“BDO™), less the amount advanced to

Sun Pac under the Facility C Loan.

27.  Credit facilities were to be repaid on the earlier of the termination or the sale of Sun Pac’s

Breadcrumbs Division or lawful demand being made by 852.

28.  The Lenders advanced the Facility C loan and left the Facility A, Facility B and Facility C

loans intact up to the date of the receivership of Sun Pac.

29. Sun Pac provided the Lenders and its appointed collateral examination firm, GDR
Advisory Group Inc. (“GDR”), with full access every 2 weeks to the plant, financial records,
inventory and management and allowed them to exercise de facto control of Sun Pac to protect

their security.
30.  Sun Pac and Liquibrands agreed to market the sale of the Breadcrumbs Division.

31.  The parties defined as a milestone that Sun Pac enter an agreement of purchase and sale of
the Breadcrumbs Division by November 6, 2013 with a closing of the sale and repayment of debt

by December 6, 2013.
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32. Sun Pac entered into negotiations to sell the Breadcrumbs Division and on September 6,
2013, Sun Pac received a signed Letter of Intent from a purchaser at a sale price of $3,000,000.00,

attached hereto as Exhibit K,

33. Sun Pac retained BDO to prepare a Quality of Tarnings Report for the Breadcrumbs
Division. Attached hereto as Exhibit L is a copy of the Financial Due Diligence Engagement
Letter dated September 5, 2013. Based on the report, the Lenders had an obligation pursuant to the
Forbearance Agreement to advance the Facility D loan of $1,200,000.00 by October 1, 2013,
Attached hereto as Exhibit M is a copy of the Financial Due Diligence Report dated September

25,2013,

34, On the morning of October 4, 2013, Len Kofman (“Kofman™), Chief Credit Officer at
Bridging, called me to a meeting on short notice that afternoon without stating in advance the
agenda or purpose of the meeting. The meeting was to be held at Jenny Coco’s (*“Coco™) offices at

Coco Paving Inc., in North York. Coco is a director of Bridging.

35. I attended the meeting with the belief that we would review the terms of the Loblaws
contract signed two weeks earlier. Kofman and Coco attended the meeting in person. Sharpe

joined the meeting by conference call.

36.  Tomy surprise, Coco declared that the Lenders refused to fund the Facility D loan pursuant
to the Forbearance Agreement. Kofiman and Coco both stated they were uncomfortable having a
conditionai letter of intent for the sale of the Breadcrumbs Division as their primary reason not to
honour the contractual agreement it had with Sun Pac. Bridging did not advise that it intended to

place Sun Pac in default or call the loan. The meeting ended after 25 minutes
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37.  Icalled Sharpe after the meeting to remind her of the terms of the Forbearance Agreement,
the November 6, 2013 milestone date for a Breadcrumbs Division Agreement of Purchase and
Sale, the positive impact of the Loblaws contract, my view of financing negotiations with

Firepower and the flow of information I had provided to her.

38.  Sharpe stated that she had been “thrown under the bus”. She said that she had
recommended payment of the Facility D loan and was overruled, despite Sun Pac obtaining i) a
6-year binding contract with Loblaws, i) a letter of intent to purchase the Breadcrumbs Division
for $3,000,000.00, iii) the BDO Quality of Earnings Report which verifies the value of the
Breadcrumbs Division, and iv) a report from their collateral examination firm, GDR, affirming

there were no issues at Sun Pac.

39, It was a final decision.

40,  The 25-minute meeting at Coco’s office and her declaration that the Lenders refused to
fund the Facility D loan was the end of Sun Pac. The Lenders left Facilities A, B and C intact. The

Lenders did not place Sun Pac in default or call the loan.

41. I received a letter from Taylor dated October 10, 2013, attached hereto as Exhibit N,

purporting to outline the reasons the Facility D loan was not funded. The reasons cited were:

(a) late reporting;

{b) draw requests in excess of availability;

(c) the inclusion of slow moving inventory in the Weekly Borrowing Base Report

premised upon inaccurate and changing information;
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(e)
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(h)
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failure to meet sales projections;
concern in respect of a quantity of frozen orange juice concentrate;
the Lender could no longer rely on information provided by management;

concerns with respect to working capital and the prospects and sustainability of the

business; and

the Lenders’ lack of confidence in management.

42,  The statements made by Taylor were not made by Coco or Sharpe or any other Lenders

representative before the meeting of October 4.

43.  Iresponded to Taylor by email dated October 15, 2013, with copies to Sun Pac’s corporate

counsel, Sharpe, Kofman and Shone, a copy of which is attached hereto as Exhibit O, and made

the following points:

(@

(b)

(©

Taylor’s conclusions were inaccurate and based on incomplete, mistaken or

out-of-date information;

Sun Pac’s short-term working capital challenges were currently caused by Bridging

having “reneged” on the Facility D advances;

Sun Pac relied on Bridging's financing commitment for the Facility C and D loans,
made by Bridging's own initiative, in making critical operating decisions regarding

production planning and cash flow management;



(d)

(e)

(B

(2)

(h)

)

®

(k)
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the management of Sun Pac dealt with Bridging in good faith; Bridging's proposal

to abandon its confractual obligations lacked good faith;

at no time during dealings in respect of the Facility C and Facility D loans was there
any material concerns that would warrant the failure to advance funds under
Facility D nor was there ever any communication of any material concern to me as

President, CEQ and owner: not one e-mail, phone call or other communication;

the BDO Quality of Earnings report which fixed the amount to be funded under the
Facility D loan was the only precondition to advancing the operating capital under

Facility D and the report was prepared and delivered;

on Friday October 4, 2013, Coco told me that Bridging intended to default
primarily because she was "uncomfortable funding" while there was a non-binding

letter of intent for the sale of the Breadcrumbs Division;

Sharpe told me that she recommended approval of funding and was shocked and

disappointed with Coco’s position;

Bridging agreed to provide interim financing to Sun Pac in anticipation of Sun Pac

signing an agreement with Loblaws;

Sun Pac signed the contract with Loblaws and was engaged in negotiations to

finance that contract;

the gross value of the Loblaws contract was $250,000,000.00;



44,

0

(m)

(n)
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Sun Pac’s management delivered on its good faith representation that it would

obtain this condract;

employees, landlords, suppliers, customers, regulators, alternative financing
sources and Canada's largest food retailer had confidence in Sun Pac and its

management;

performance of the Loblaws contract would fail due to Bridging reneging on the
Facility D loan, which would cripple Sun Pac and its ability to complete financing

for performance of the contract; and

the business and contractual relationship with Bridging and our good faith

performance of our loan obligations did not justify Bridging's default.

1 addressed specific issues raised by Taylor in his letter as follows:

(a)

(b)

(c)

(d)

(e)

weekly reporting had been consistently on time;

priority payable reporting was discussed with Bridging and was consistently on

time since April 2013;

Financial Statement reporting was discussed at length with Bridging;

draw requests were explained and discussed with Bridging multiple times;

Sun Pac had advised Bridging on October 1, 2013 that the flow of funds came in
late Mondays as funds came in from customers electronically over the weekend,

and it was a timing issue fo get the maximum benefit of the draw; and
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8] the inclusion of slow moving inventory in the weekly borrowing base report was
discussed in detail with Sean Rai at GDR and Kofman at Bridging, and the letter

was inconsistent with the resolution agreed upon with GDR.

45.  Despite the meeting with Bridging on October 4, 2013, and Taylor’s letter with all of
Bridging’s purported concerns, allegations and lack of confidence in management, Bridging was
not placing Sun Pac in default or calling the loan, and in fact continued funding Facility A, B and C

right up to November 12, 2013, the date Sun Pac was ordered into receivership.

46.  Sun Pac was unable to continue with daily manufacturing for more than a month without

Facility D or new financing.

47.  From October 11, 2013, I sought the assistance of Shone, legal counsel and my staff to find

lenders willing to offer take-out financing for Sun Pac in an extremely compressed time frame.

48, Shone had introduced Sun Pac to potential lenders and private equity investors over the

previous 12 months in anticipation of financing the Loblaws contract and paying out the Lenders.

49, Potential lenders and investors, including Indus Limited in Toronto and Saybrook Capitai
LLC in Los Angeles, California, were interested in providing short-term interim financing to help
sustain Sun Pac and allow them to participate in permanent financing for Sun Pac’s Loblaws
contract performance. They were perplexed why the Lenders refused to honour their contractual

obligations to advance funding in the face of the Loblaws contract.

50.  The Lenders refused to postpone any of their security to new interim financing. The
Lenders declared that they would proceed to exercise their rights forthwith by the appointment of a

receiver,
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51.  The declarations in Taylor’s letter crippled Sun Pac and the damage was critical when
lenders and investors declared they were unable to start and complete due diligence for

replacement financing in the time frame imposed by the Lenders for the appointment of a receiver.

52. | aggressively pursued replacement financing on short notice and continued seeking

alternatives through to the evening before the receiver’s liquidation sale,

53,  Sun Pac's management was restrained from entering agreements outside of the ordinary
course of business, except with the prior written consent of lenders. It could not market and sell the
Breadcrumbs Division or accept any offer to purchase the Breadcrumbs Division; make any
capital expenditures; encumber, sell, transfer, convey, lease or otherwise dispose of any assets out

of the ordinary course of business or modity any material contract without consent.

54, The Lenders refused to amend the Forbearance Agreement or any of the lending

agreements to allow Sun Pac to accept interim financing to repay the Lenders.

55.  The entire undertaking of Sun Pac was liquidated by BDO as court appointed receiver.

56.  The Lender’s failure to fund the Facility D loan cut off Sun Pac’s working capital and

paralyzed its ability to continue operating.

57.  As a result of the Lenders refusal to fund the Facility D loan, Sun Pac was forced to
discontinue operations, lay off all of its employees and lost the chance to refinance and perform the

Loblaws contract and grow its business with consequential sales to other retailers.

58.  Asaresultof Sun Pac discontinuing operations, Liquibrands is unable to obtain repayment

of its loan to Sun Pac,
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59. The current receiver, BDO, has declared it does not intend to continue the stayed action by

Sun Pac against the Lenders.

60.  BDO demanded that Liquibrands honour its guarantee of Sun Pac’s debt and the terms of

its security agreement and transfer its Sun Pac shares to the receiver.

61.  The tax losses associated with the shares of Sun Pac held by Liquibrands have a potential

market value to the appropriate purchaser.

62.  The current receiver may propose to pay out the proceeds of the liquidation of Sun Pac to

the Lenders without trial of the Sun Pac and Liquibrands claims against the Lenders.

63.  This atfidavit is made in support of a request of the Court for the trial of an issue for a
declaration that 852 and Bridging breached the terms of the Forbearance Agreement and for

consequential damages.

04, To adjudicate the claims herein referred to, [ am advised I must seek an order to lift the stay
of proceedings in Court File CV-13-00492612-0000 (the “Action”) and for leave for Sun Pac and
Liguibrands to continue the Action against 852 and Bridging, A copy of the Statement of Claim is

attached hereto as Exhibit P.
65.  The plaintitfs in the Action assert, among other things:

(a) the Lenders breached the Forbearance Agreement by failing to fund the Facility D

loan;

(b)  the defendants refused to facilitate the replacement of Sun Pac’s financing

notwithstanding breach of their obligation to fund the Facility D loan;



(©

(d)

(e)

H

(g)

(h)

(i)

1)
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the Lenders security agreements and refusal to fund the Facility D loan eliminated
Sun Pac's ability to find alternative financing, close the sale of the Breadcrumbs

Division to repay its debt and continue operations in the ordinary course;

the Lenders' management became de facto directors of Sun Pac and directed Sun
Pac's operations solely in the defendants’ interests in bad faith contrary to the
defendants' contractual obligations, the reasonable expectations of the parties and

commercially reasonable conduct;

the defendants’ breach of their obligations to fund the Facility D loan caused Sun
Pac to default on the Lenders’ Facility A, B and C loans and eliminated working

capital;

the Lenders knew Sun Pac would be unable to continue as a going concern;

the Lenders knew that their financing was intended to bridge the Loblaws contract

negotiations and operations to tulfill the contract;

the Lenders knew the financing provided working capital for Sun Pac pending

permanent financing for the execution of the Loblaws’ contract;

based on the defendants’ access to Sun Pac’s financial information they knew that

failure to fund the Facility D loan would cause Sun Pac to cease operations;

the defendants owed the plaintiffs a duty of honesty and good faith in the
performance of the Agreement, in funding the Facility D loan and facilitating the

financing necessary to repay the defendants and perform the Loblaws contract;
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(k) the Lenders had an implied obligation to perform the lending agreement
reasonably, honestly and in good faith; to not perform their obligations in a fashion
that eviscerated the very purpose of the lending agreements and to use confidential
business, operations and financial information for the purpose for which it was
provided, in particular to monitor the execution of the Loblaws contract, the sale of

the Breadcrumbs Division and refinancing Sun Pac with long term financing; and

¢))] the defendants breached their duty of fair dealing and good faith in the performance

of the contract.

66.  The Action was issued prior to Sun Pac being placed into receivership by court order on
November 12, 2013, Justice Mesbur ordered that the receiver was empowered and authorized to
continue the prosecution of proceedings pending. The receiver declines to do so, however, the
money from the sale of the assets of Sun Pac held by the receiver is to be paid in accordance with
the terms of the order of the Court. The Order of Justice Mesbur dated November 12, 2013, is

attached hereto as Exhibit Q.

67, I also seek an order declaring that Liquibrands is entitled, in the circumstances, to claim
under its general security agreement in priority to claims by the Lenders against the realization of

the Sun Pac proceeds.

68. As BDO was the company that prepared the Quality of Earnings Report for Sun Pac that
was the precondition to the funding amount of the Facility D loan, its representatives will be
witnesses should the proceedings be allowed to proceed. BDO as receiver has declared it does not

intend to advance the proceedings.
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69, Accordingly, [ seek to appoint Spergel Inc. on behalf of Liquibrands, a secured creditor as
receiver of the assets of Sun Pac for the purposes of advancing the litigation and disposing of the

proceeds of realization and litigation if the action is allowed to proceed.

70, I seek the relief set out in the Notice of Motion.

71. I make this affidavit in support of this motion and for no other or improper purpose,

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario on the

3% day of Apfil, 2014, L y
fﬂ“ ,3;';';3"’{:;' I,«/J ’
/ kf! //V
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Sworn on the 2+ day of

! {’ F v

Csaba A. Reider

Professional Experience

SunPac¢ Foods Limited 2011 -2013
President/CEQ

Sun Pac operates one of the largest independent hot-fill and aseptic beverage
facilities in North America, headquartered in a 355,000 square foot facility in the
Toronto area. Sun Pac produces a wide range of "better for you" beverages for
private label and branded products. The Company's production capabilities
include juices, natural teas, sports drinks, juice concentrates, frozen juices and
other innovative beverage products. Sun Pac products are distributed throughout
North America and the Caribbean.

Associated Brands 2007 - 2013
Board Member/Investor
Compensation Committee

Associated Brands is one of the top tier companies in North America producing
dry blended beverage and food items for branded and private label customers.

Associated Brands is held by Torquest Partners, a Canadian Private Equity
Group with revenue of $200m annually.

Xyience Inc. 2008 -2010
President/CEO

Xyience is based in Las Vegas and is one of the fastest growing brands in sport
supplements and energy drinks in North America.

Reporting to the Board of Directors.

Led the company out of Bankruptcy protection.

Restructured the entire organization from marketing, sales, logistics, manufacturing,
Led the development of new scu’s, new formulas, new packaging and Branding,
Grew the business 50% in the U.S. and 400% in Canada, $40m annually.

Xyience became the number 1 Brand in some key markets in Canada such as Ottawa.

Csaba A. Reider 1
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COTT CORPORATION 1999 — 2007
Vice—President Global Sourcing & Six Sigma 2005 — April 2007

Reporting to the President/CEO of Cott Corporation ($1.8 billion U.S. Beverage
Company), responsible for : Global Procurement, Global Continuous Improvement
Group, North American Engineering Group, Print Production Group and total capital
budget for equipment of $50 million annually.

* Managed a spend exceeding $1 billion U.S. with 12 direct reports

* Obtained the respect and trust of all global executives by understanding the
business and providing sound advice and service

» Developed procurement focus from ‘price’ to ‘total activity cost’ in our
procurement decisions

*  Led team with Six Sigma/ Lean Initiatives that have driven up manufacturing
etficiencies exceeding industry metrics across 18 facilities with 500-700 average
sku ’s per manufacturing facility.

» Developed supplier relationships into strategic relationships, ie: Ecolab contract
saved Cott $4 million over 5 years that will include capital, engineering, global
benchmarks and guaranteed operational savings globally

s Led a team that recommended and closed 4 manufacturing facilities over 2 years
as part of asset maximization, with savings to Cott of $15 million annually.

» Collaborated with largest supplier of bottles to drive $11 M in savings annually
with redesign and series of light weighting programs. (removing resin)

COTT BEVERAGES CANADA 2000 - 2005
Vice—President Operations

Reported to President/EVP International. Responsible for operations, - manufacturing,
supply chain, engineering, capital, quality, freight. Budget of 75 million with 9 direct
reports, 7 manufacturing facilities, with 700 employees. Led teams in 3 acquisitions.

» Led team to purchase then rebuild and expand the Mexico facility.510 M project--
on time, on budget, on performance targets.
» In Canada - rationalized in/outbound logistics saving 51 million annually
* Canadian manufacturing plants became top 10 of 28 in highest efficiency and
lowest cost per case among all plants in Cott system, due to the following:
o Negotiated successfully 4 multi-year contracts with bargaining units
o Identified and installed the strong leadership in key positions in all plants
o Led cultural change to a highly motivated, empowered, self directed work
force
20% headcount reduction of plant staff positions
20% average increase in plant efficiency across Canada
40% reduction in raw material inventory
35% reduction in full goods inventory
Eliminated majority of outside warehouses across Canada
o Tailored and implemented best practices such as ‘six sigma’
* Canadian Plant Managers were first to be ‘six sigma’ black belts globally.
s Designed and implemented an Operations bonus compensation plan to align with
corporate strategic goals

Csaba A. Reider 2
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» Led training and apprenticeship implementation of maintenance groups
» Inspirational leadership and attention to employee development cut turnover from
15% per year to less than 5%

COTT BEVERAGES CANADA 1999 - 2000
Director of Manufacturing

Reporting to Vice-President Operations, responsible for 5 manufacturing facilities across
Canada for quality, engineering, process improvement, capital equipment with a $10
million budget, 8 direct reports.

» Led team to define all manufacturing key performance indicators (KPI’s) still used
to this day globally.

» Led team with installing Cott “Management Operating System” (PVA at the time)
still used to this day globally.

= Canada led in developing ‘six sigina’ practices across all manufacturing units

HERITAGE CLUB HOMES ‘ 1990 — 1998
President/CEQ & Partner

= Led and directed an executive team and implemented a business plan which
identified opportunities, risks and resources required to accelerate business in the
residential housing market

= Redefined the business to create competitive differentiation, revenue growth,
higher return on investment, business and product, and increased shareholder
value with introducing premium upgrades.

* Led projects from assembling land - land development to building lots

» Led re-development in in fill properties, converting existing properties to multiple
building lots with new streets.

Pepsi / 7Up CANADA 1987 - 1989
Vice—President Foodservice / President Foodcor Division

» Full P&L responsibility and to develop and execute the strategies needed to
maximize and enhance the brand positioning in the $60m Foodservice division

»  Fully responsible for the Foodservice program and improving efficiencies in the
management and distribution of product and assets

FOODCOR CORPORATION 1983 - 1987
President / CEQ & Partner

CSV FOOD SERVICES 1981 - 1983
Vice-President Sales and Marketing & Partner

KCR VENDING LTD. 1976 - 1981
Owner

Csaba A. Reider V 3
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Professional Activities

Board Member, Foodcor Corporation 1984 - 1987
Board Member, Graphstar Communications Ltd, 1989 — 1992
Board Member, Iroquois Water Ltd. 2002 - 2005
Board Member, Northeast Retailer Brands Ltd. 2005 - 2007
Board Member Associated Brands 2007 - 2013
Education & Professional Development
Agincourt Collegiate — Graduated 1974
Ryerson University - Marketing Management 1985
Cott Internal Training - ‘Six Sigma’/Lean Manufacturing 2000
Harvard University - Competitive Advantage Through Operations 2003

Interests/Other Activities
Provincial Level Soccer & Hockey Coach
National Coaching Certificate, Level 3
Accomplished numerous Championships including
Provincial Champions, U,S.A. Cup Finalists

Csaba 4. Reider 4
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PROMISSORY NOTE U
L Principal and Interest, Tor value received, SUN PAC FOODS LIMITED (the “Borrower™)

promises 10 pay to LIQUIBRANDS INC, {the “Lender™) at 10 Sun Pac Blvd.. Brampian, Ontario, LGS
4RS, ar at such other place a3 the Lender may direct in writing, the aggregate unpaid principal amount of
all botrowings by the Borrowet from the Lender as recorded on the grid attached as Sehedule “A” hereto,
in lawful money of Canada. The principal amount awing under this promissory note (the “Note™) shall be
non-interes! bearing before default. After an Event of Default (as hereinafier defined), the outstanding
principal balance awing under tlris Note shall bear interest at n vate of 10% per annons, scerued daily and
calculatzd mid payable monthly in arrears on the last day of each and every month. Al prineipal and
interest owing under this Note are callectively referred to as the “Ohligations”,

2. Rapayment. The Obligations owing under this Note shall become fully due and payable, and shali
he repaid, on demand by the Lender. Tf an Event of Default oceurs and is continuing, the Lender may in its
diserelion declare al] of the Obligations then oulstanding to he due and payeble and the same shall become
immediately due and payable to the Lender.

A Prepayment. The Borrower may, withowl premium or penalty, at any time end from tima to time,
prepay all or any poriion of the outstanding principal balance due under this Note, pravided (hat cach such
prepayment is accompanied by accrued intercst, if any, on the amount of principal prepaid calowated 1o
the date of such prepayment.

4, Application of Payments. Payments received by the Lender pursuant to this Note shall be
spplied firstly in payment of unpaid sceruied interest, it any, and the balance {n reduetion of principal.

5, Endovsement nn Grid. All horrowings evidenced by this Nete and all payments made on
account of the Obligations hercurnler shall be endorsed by the Leader on the grid attached hereto and
made a part hereof, or on a centinuation (hereof which shall be attached hereto and made a part hereof,
provided however that any failure to enderse such information on such schedule or continealion thereof
ghall not i any manner affect the obligation of the Borrower to make payments of principal and interest
in accordance with the lerms of this Note, All notations on such grid as to Borrowings and repeyments
made and initiafled by an officer or employes of the Londer shal] constitute conclusive evidence of such
barecrwings or repayments,

6. Event of Defaull, Each of the following events shall constitute an *Event of Defanle™ hercunder:

{a) defaalt In the pavment of any of the Obligations ns imnd when the same shall become due
and payabie in aceordance with the terms of this Mote;

(b}  failure on the part of the Borrower to duly observe or perform any of the other covennnts
Of Agrecmonts on ita part contained in this Note for a period of 30 days afier the savkier of
the date {{} on which weitten notice of such failure, requiring the Borrower to remedy the
same, shall have been given by the Lender, and (1) the Borrower beeomes aware of such
default;

3] if oy material representation or warranty made by the Barrower herein is found to be
false or incorrect when made or when deemed to have been made;

{d)  default by the Borrower {n the payment of principal of ot intsres\ on any wnaterial
indebtedness for borrowed money in the aggregate or in the performance of any other
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covenant conlained in any agreement or instrument evidencing or under which such
indebtedness is outstanding, and the declaration by the Wolders thereof, or a trustee, if
any, for such holders, declaring the same to e due and payable prior to the stated
matutily, if any, thereof: but if such default is cured by tlie Borrower within five (5)
Business Days or wajved in writing by the Holder, then the event of default hereundsr
shall be deemed to be cured or waived without [urther action on Lhe part of the Holder;

() the institution of bankrupicy or insclvency procsedings against the Borrower, or the
institution of proceedings seeking reorganization or winding-up of the Borrower undet
the Compantes ® Creditors Arrangement At (Canada), the Banlzupicy and Insotvenay Act
{Canade) or the Winding-Up Act (Cannda) or any other bankruptey, insolvercy or
anslogous laws, or the {ssuing of sequesiration o process of execution against the
Borrower, or any substantial part of 119 property, or the agpointment of a receiver of the
Borrower, or of any substanifal part of its property, and, in sach case, the continuance of
any such proccedings unstayed, undigeharged and in 2ot for a period of 3¢ days from
the date thereof;

() the institution by the Borrower of proceedings to be adjudicated bankrupt or insolvent, or
the consent by it to the instilwtion of bankruptey of inaolvency proceedings apaiast W, or
the filing by it, or the passing of & resolution authorizing the filing by it of & petition or
answer or consent seeking rcorganization or reliel under the Companies” Creditors
Arrasigement Act (Canada), the Bankupicy and insolvency Act (Canadn) or the Winding-
Lp Act (Canada) or any ather bankruptey, inselvency or enalogous laws, or the consent
by it to the filing of any such petition or to the appointment of a receiver of the Borrower,
or of any substantial part of its property, ar ihe making by it of a general assighment for
the henafit of creditars, or the Borrawer admitting in writing its inability to pay s debis
generally as they become due or taking corporate action i furtherance of any of ths
aforesaid purposes;

() & hotice 18 sent to or received by the Borrower from any creditor with respect to the
intention of sush creditor to enforce any lien on any of the property of the Borrowar,
unjcss such notice is heing contested in good faith by appropriate legal proccedings and
such notice has nol resuiied in, or does not involve, any immediate prospect of the sale o
forfeiture or foss ol any of the property of the Borrower that is subject to such notices or

() il the Borrawer fails within twenty (20) days of the commencement of same to contest
actively and difigenily in good faith by appropriate and timoly procesdings any achon,
suit, litigation or other procecding commenced against it

. Security. The obligatians of the Borrower inder this Note shall be secured by n first chiarge and
security interest in all present and after acquired-asgsots and praperty of the Borrower pursuant to a general
seeurity agreement to be entered into between the Borrower and the Lender {the “Security Agreement™).

8. Further Secnrity. The Borrower covenants and agrees that it shail not, without the prior wriiten
zonsent of (he Tender, crcate, permit, sssume, have cutstanding or suffer to exist, any assignment,
mortgage, lien, charge, security interest or oither cncumbrance over its assets and property, or any part
thereof, ranking or purporting to rank prior to ot pari passy wilh the charge and security interest to he
created by the Security Agyeement ¢xcept for any purchase money security arising by law during the
ordinary conrse of husiness which security shall be discharged by payment in accordance with the
standard praciices of the Borrower.
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9. Furiher Documentation, The Borrower will from time to time, at its own expense, promptly and
duly authorize, execute and deliver such further instrumenis and documents, and take such farther petion,
as the Lender may request for the purpose of obiafning or preserving the full benefits of, and the rights
and powers granted by, this Note.

10,  Conilict. In the avenl of any conflict between this Note and any other document er instrument,
the terms of this Note will prevail to the extent of such confiicl.

11. Waiver of Notice, The Borrower waives presentment, protesi, notice of dishonour, days of grace
and the right of set-off,

12.  Successors and Assigns. This Note shall cnure to the benefit of the Lender and #ts successors
and assigns, snd shall be binding npon the Borrower antd is succoessors and perinitied assigns.

13 Gaoverning Law and Atornment. This Nate ghall be governed by and interpreted in acoardance
with the laws of the Province of Ontario and the federal Taws of Canada applicable therem. Without
prejudice to the ability of the Lender to enforce this Note in any olher proper jurisdiction, the Borrower
hereby imevocably swbmits and attorns to the non-exelusive jurisdiction of the courts of the Provinee of
Ontatio in conneetion with tlis Note.

THIS NOTE has been exceuled, sealed and deliversd by the Borrowsr as of the 1™ day of May, 2012,

SUN PAC FOODS LI%
By: /% )

Csaba Raider, President
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GENERAL SECURITY AGREEMENT ¥

This General Security Agreement is made as of May 1, 2012,

TO: LIQUIBRANDS INC. (the “Creditor”)
RECITALS:
A Sun Pac Foods Limited (the “Debtor”) has borrowed or may from time to time borrow certain

amounts from the Creditor as evidenced by a grid promissory note of the Debtor dated as of May 1, 2012
issued in favour of the Creditor (the “Note”).

B. To secure the payment and performance of the Obligations (as hereinafter defined), the Debtor
has agreed to grant to the Creditor the Security Interests in respect of the Collateral in accordance with the
terms of this Agreement.

For good and veluable consideration, the receipt and adequacy of which are acknowledged by the Debtor,
the Debtor agrees with and in favour of the Creditor as follows:

1. Definitions. In this Agreement capitalized terms used but not otherwise defined in this
Agreement shall have the meanings given to them in the Note (as defined below), and the following terms
have the foliowing meanings:

“Accessions”, “Account”, “Certificated Security”, “Chattel Paper”, *“Consumer Goods”,
“Document of Title”, “Eguipment”, “Goods”, “Instrument”, “Intangible”, “Inventory”,
“Investment Property”, “Money”, “Proceeds”, “Securities Account”, “Securities Intermediary”,

“Security”, “Security Certificate”, “Security Entitlement”, and “Uncertificated Security” have the

meanings given to them in the PPSA.

“Agreement” means this agreement, including the schedules and recitals to this agreement, as it or they
may be amended, supplemented, restated or replaced from time to time, and the expressions “hereof”,
“herein”, *“hereto”, “hereunder”, “hereby” and similar expressions refer to this Agteement and not to any
particular section or other portion of this Agreement.

“Books and Records” means all books, records, files, papers, disks, documents and other repositories of
data recording in any form or medium, evidencing or relating to the Personal Property of the Debtor
which are at any time owned by the Debtor or to which the Debtor (or any Person on the Debtor’s behalf)
has access.

[

Business Day” means any day other than a Saturday, Sunday or statutory holiday in the Province
referred to in the “Governing Law™ section of this Agreement.

*Collateral” means all of the present and future:
(a) undertaking;
(b) Personal Property (including any Personal Property that may be described in any

schedule to this Agreement or any schedules, documents or listings that the Debtor may
from time to time provide to the Creditor in connection with this Agreement); and
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{c) real property (inciuding any real property that may be described in any schedule to this
Agreement or any schedules, documents or listings that the Debtor may from time to time
provide to the Creditor in connection with this Agreement and including all tixtures,
improvements, buildings and other structures placed, installed or erected from time to
tirne on any such real property),

of the Debtor (including Books and Records, Contracts, Intellectual Property Rights and Permits),
including all such property in which the Debtor now or in the future have any right, title or interest
whatsoever, whether owned, leased, licensed, possessed or otherwise held by the Debtor, and atl Proceeds
thereof, wherever located.

“Contracts” means all contracts and agreements to which the Debtor is at any time a party or pursuant to
which the Debtor has at any time acquired rights, and inciudes (i) all rights of the Debtor to receive
money due and to become due to it in connection with a contract or agreement, (ii) all rights of the Debtor
to damages arising out of, or for breach or default in respect of, a contract or agreement, and (iii) all rights
of the Debtor to perform and exercise all remedies in conniection with a contract or agreement,

“Control” means, in respect of a particular Person, the possession, directly or indirectly, of the power to
direct or cause the direction of the management or policies of such Person, whether through the ability to
exereise voting power, by contract or otherwise. “Controlled” has meanings correlative thereto.

“Creditor” has the meaning set out in the recitals hereto.

“Debtor” has the meaning set out in the recitals hereto.

“Event of Default” means any “Event of Default” as defined in the Note.

“GAAP” means generally accepted accounting principles in Canada as in effect from time to time.

“Governmental Authority” means the government of Canada, any other nation or any political
subdivision thereof, whether provincial, state, territorial or local, and any agency, authority,
instrumentality, regulatory body, court, central bank, fiscal or monetary authority or other authority
regulating financial institutions, and any other entity exercising executive, legislative, judicial, taxing,
regulatory or administrative powers or functions of or pertaining to government.

“Note” has the meaning set out in the recitals hereto,

h

Obligations” means all present and future indebtedness, liabilities and obligations of any and every
kind, nature and description (whether direct or indirect, joint or several, absolute or contingent, matured
or unmatured) of the Debtor to the Creditor under the Note and any unpaid balance thereof.

“Intellectual Property Rights” means all industrial and intellectual property rights of the Debtor or in
which the Debtor has any right, title or interest, including copyrights, patents, inventions {whether or not
patented), trade-marks, get-up and trade dress, industrial designs, integrated circuit topographies, plant
breeders’ rights, know how and trade secrets, registrations and applications for registration for any such
industrial and intellectual property rights, and all Contracts related to any such industrial and intellectual

property rights.

“Issuer” has the meaning given to that term in the STA.
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“Laws” means all federal, provincial, municipal, foreign and intemational statutes, acts, codes,
ordinances, decrees, treaties, rules, regulations, municipal by-laws, judicial or arbitral or administrative or
ministerial or departmental or regulatory judgments, orders, decisions, rulings or awards or any
provisions of the foregoing, including general principles of common and civil law and equity, and all
policies, practices and guidelines of any Governmental Authority binding on or affecting the Person
referred to in the context in which such word is used (including, in the case of tax matters, any accepted
practice or application or official interpretation of any relevant taxatlon authority); and “Law” means any
one or more of the foregoing.

“Lien” means, (a) with respect to any asset, any mortgage, deed of trust, lien, pledge, hypothec (whether
movable or immovable), hypothecation, encumbrance, charge, security interest, royalty interest, adverse
claim, defect to title or right of set off in, on or of such asset, (b) the interest of a vendor or a lessor under
any conditional sale agreement, capital lease, title retention agreement or consignment agreement {or any
financing lease having substantially the same economic effect as any of the foregoing) relating to any
asset, (¢) any purchase option, call or similar right of a third party with respect to such asset, {d) any
netting arrangement, defeasance arrangement or reciprocal fee arrangement, and {(e) any other
atrangement having the effect of providing security,

“Organizational Documenis” means, with respect to any Person, such Person’s articles or other charter
documents, by-laws, unanimous shareholder agreement, partnership agreement or trust agreement, as
applicable, and any and all other similar agreements, documents and instriments relative to such Person.

“Permits” means all permits, licences, waivers, exemptions, consents, certificates, authorizations,
approvals, franchises, rights-of-way, easements and entitlements that the Debtor has, requires or is
required to have, to own, possess or operate any of its property or to operate and carry on any part of its
business,

“Permitted Liens” means:

{(a) Liens in favour of the Creditor for the obligations of the Debtor under or pursuant to the
Note or this Agreement;

{b) any Liens existing on the property or assets of the Creditor prior to the date hereof;

(c) Liens imposed by any Governmental Authority for Taxes not yet due and delinguent or
which are being contested in good faith and by appropriate proceedings, and, during such
period during which such Liens are being so contested, such Liens shail not be executed
on or enforced against any of the assets of the Debtor;

(d) Liens of or resulting from any judgement or award, the time for the appeal or petition for
rehearing of which shall not have expired, or in respect of which the Debtor shall at any
time in good faith be prosecuting an appeal or proceeding for review and in respect of
which a stay of execution pending such appeal or proceeding for review shall have been
secured;

{(e) undetermined or inchoate Liens and charges arising or potentially arising under statutory
provisions which have not at the time been filed or registered in accordance with
applicable Laws or of which written notice has not been duly given in accordance with
applicable Laws or which although filed or registered, relate to obligations not due or
delinquent;
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%)) Purchase Money Liens;

{g) any Lien existing on any property or asset prior to the acquisition thereof by the Debtor;
provided that (i) such Lien is not created in contemplation of or in connection with such
acquisition, {ii) such Lien shall not apply to any other property or assets of the Debtor,
and (iii} such Lien shall secure only those obligations which it secures on the date of such
acquisition; and

(h) any extension, renewal or replacement of any of the foregoing; provided, however, that
the Liens permitted hereunder shall not be extended to cover any additional indebtedness
of the Debtor or its property (other than a substitution of like property), except Liens in
respect of Purchase Money Liens,

“Person” includes any natural person, corporation, company, limited liability company, unlimited
liahility company, trust, joint venture, association, incorporated organization, partnership, Governmental
Authority or other entity.

“Personal Property” means personal property and includes Accounts, Chattel Paper, Documents of
Title, Equipment, Goods, Instruments, Intangibles, Inventory, Investment Property and Money.

Pledged Certificated Securities” means any and all Collateral that is a Certificated Security.

1)

Pledged Issuer” means, at any time, any Person which is at such time an [ssuer with respect to any
Pledged Securities or Pledged Security Entitlements,

“Pledged Issuer’s Jurisdiction” means, with respect to any Pledged Issuer, its jurisdiction as determined
under section 44 of the STA.

“Pledged Security Certificates” means any and all Security Certificates representing the Pledged
Certificated Securities,

L

Pledged Securities” means any and all Collateral that is a Security,

Pledged Securities Accounts” means any and all Collateral that is a Securities Account.

“Pledged Securities Intermediary” means, at any time, any Person which is at such time is a Securities
Intermediary at which a Pledged Securities Account is maintained.

“Pledged Securities Intermediary’s Jurisdiction” means, with respect to any Securities Intermediary,
its jurisdiction as determined under section 45(2) of the STA.

“Pledged Seeurity Entitlements™ means any and all Collateral that is a Security Entitlement.

13

Pledged Uncertificated Securities™ means any and all Collateral that is an Uncertificated Security.

“PPSA” means the Personal Property Security Act of the Province referred to in the “Governing Law”
section of this Agreement, as such legislation may be amended, renamed or replaced from time to time,
and includes all regulations from time to time made under such legislation.

“Purchase Money Lien” means a Lien taken or reserved in personal property to secure payment of all or
part of its purchase price, pravided that such Lien (i) secures an amount not exceeding the lesser of the
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purchase price of such personal property and the fair market value of such personal property at the time
such Lien is taken or reserved, {ii) extends only to such personal property and its proceeds, and (iii) is
granted prior to or within 30 days after the purchase of such personal property.

“Receiver” means a receiver, a manager or a receiver and manager,
“Release Date” means the date on which all the Obligations have been indefeasibly paid and discharged
in full and the Creditor has no further obligations to the Debtor under the Note pursuant to which further

Obligations might arise,

“Security Tnterests” means the Liens created by the Debtor in favour of the Creditor under this

Agreement,

“STA” means the Securities Transfer Act of the Province referred to in the “Governing Law” section of
this Agreement, as such legislation may be amended, renamed or replaced frotn time to time, and includes
all regulations from time to time made under such legislation,

“Subsidiary” means, with respect to any Person (the “parent”™} at any date, any other Person {a) of which
securities or other ownership interests representing more than 50% of the equity or more than 50% of the
ordinary voting power or, in the case of a partnership, more than 50% of the general partnership interests
are, as of such date, owned, controlled or held, or (b) that is, as of such date, otherwise Controlled, by the
parent or one or more Subsidiaries of the parent or by the parent and one or more Subsidiaries of the
parent.

“Taxes” means all taxes, charges, fees, levies, imposts and other assessments, including all income, sales,
use, goods and services, value added, capital, capifal gains, alternative, net worth, transfer, profits,
withholding, payroll, employer health, excise, real property and personal property taxes, and any other
taxes, customs duties, fees, assessments, or similar charges in the nature of a tax, including Canada
Pension Plan and provincial pension plan contributions, unemployment insurance payments and workers’
compensation preminms, together with any instalments with respect thereto, and any interest, fines and
penalties with respect thereto, imposed by any Governmental Authority (including federal, state,
provincial, municipal and foreipn Governmental Authorities), and whether disputed or not,

“ULC” means an [ssuer that is an unlimited company or unlimited liability company.

“ULC Laws” means the Companies Act (Nova Scotia), the Business Corporations Act (Alberta), the
Business Corporations Act (British Columbia), and any other present or future Laws governing ULCs.

“ULC Shares” means shares or other equity interests in the capital stock of a ULC.
2. Grant of Seeurity Interests. As general and continuing collateral security for the due payment

and performance of the Obligations, the Debtor pledges, mortgages, charges and assigns (by way of
security) to the Creditor, and grants to the Creditor a security interest in, the Collateral.

3. Limitations on Grant of Security Tnterests. If the grant of the Security Interests in respect of
any Contract, Intellectual Property Right or Permit under Section 2 would result in the termination or
breach of such Contract, Intellectual Property Right or Permit or is otherwise prohibited or ineffective
{whether by the terms thereof or under applicable Law), then such Contract, Intellectual Property Right or
Permit will not be subject to the Security Interests but will be held in trust by the Debtor for the benefit of
the Creditor and, on the exercise by the Creditor of any of its rights or remedies under this Agreement
following an Event of Default that {s continving will be assigned by the Debtor as directed by the
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Creditor; provided that; (a) the Security Interests shall attach to such Contract, Intellectual Property Right
or Permit, or applicable portion thereof, immediately at such time as the condition causing such
termination or breach is remedied, and (b) if a term in a Contract that prohibits or restricts the grant of the
Security Interests in the whole of an Account or Chattel Paper forming part of the Collateral is
unenforceable against the Creditor under applicable Law, then the exclusion from the Security Interests
set out above shall not apply to such Account or Chaitel Paper. In addition, the Security Interests do not
attach to Consumer Goods or extend to the last day of the term of any lease or agreement for lease of real
property. Such last day will be held by the Debtor in trust for the Creditor and, on the exercise by the
Creditor of any of its rights or remedies under this Agreement following an Event of Default that is
continuing, will be assigned by the Debtor as directed by the Creditor.

4, Attachment; No Obligation to Advance. The Debtor confirms that value has been given by the
Creditor to the Debtar, that the Debtor has rights in the Collateral existing at the date of this Agreement
and that the Debtor and the Creditor has not agreed to postpone the time for attachment of the Security
Interests to any of the Collateral. The Security Interests will have effect and be deemed to be effective
whether or not the Obligations or any part thereof are owing or in existence before or after or upon the
date of this Agreement. Neither the execution and delivery of this Agreement nor the provision of any
financial accommodation by the Creditor shall oblige the Creditor to make any firancial accommodation
or further financial accommodation available to the Debtor or any other Person.

5. Representations and Warranties. The Debtor represents and warrants to the Creditor that, as of
the date of this Agreement;

{(a) Debtor Information. All of the information set out in Schedule “A” with respect to the
Dehtor is accurate and complete.

(b) Title; No Other Security Interests. Except for Permitted Liens, the Debtor owns (or, with
respect to any leased or licensed property forming part of the Collateral, holds a valid
leasehold or licensed interest in) its Collateral free and clear of any Liens. The Debtor is
the record and beneficial owner of all of its Collateral that is Investment Property. No
security agreement, financing statement or other notice with respect to any or all of the
Collateral is on file or on record in any public office, except for filings with respect to
Permitted Liens.

(c) Authority. The Debtor has full power and authority to grant to the Creditor its Security
Interests and to execute, deliver and perform its obligations under this Agreement, and
such execution, delivery and performance does not contravene any of the Debtor’
Organizational Documents or any agreement, instrument or restriction to which the
Debtor is a party or by which the Debtor or any of its Coliateral is bound.

{d) Consents. No consent of any Person (including any counterparty in respect of any
Contract, any account debtor in respect of any Account, or any Governmental Authority
in respect of any Permit) is required, or is purported to be required, for the execution,
delivery, performance and enforcement of this Agreement (this representation being
given without reference to the exclusions contained in Section 3). For the purposes of
complying with any transfer restrictions contained in the Organizational Documents of
any Pledged Issuer, the Debtor hereby irrevocably consents to any transfer of the Pledged
Securities of such Pledged Issuer.

{e) Execution and Delivery. This Agreement has been duly authorized, executed and
delivered by the Debtor and is a valid and binding obligation of the Debtor enforceable




Motion for Leave to Appeal Page 115

against the Debtor in accordance with its terms, subject only to bankruptcy, insolvency,
liquidation, reorganization, moratorium and other similar Laws generally affecting the
enforcement of creditors’ rights, and to the fact that equitable remedies (such as specific
performance and injunction) are discretionary remedies.

(£) No Consumer Goods. The Debtor does not own any Consumner Goods which are material
in value or which are material to the business, operations, property, condition or
prospects (financial or otherwise) of the Debtor.

() Partperships, Limited Liability Companies, The terms of any interest in a partnership or
limited liability company that is Collateral expressly provide that such interest is a
“security” for the purposes of the STA,

(h} Due Authorization, The Pledged Securities have been duly authorized and validly issued
and are fully paid and non-assessable.

{) Warrants, Options, etc. There are no outstanding warrants, options or other rights to
purchase, or other agreements outstanding with respect to, or property that is now or
hereafter convertible into, or that requires the issuance or sale of, any Pledged Securities.

() No Required Disposition. There is no existing agreement, option, right or privilege
capable of becoming an agreement or option pursuant to which the Debtor would be
required to sell or otherwise dispose of any Pledged Securities or under which any
Pledged Issuer thereof has any obligation to issue any Securities of such Pledged Issuer to
any Person.

6, Survival of Representations and Warranties. All representations and warranties made by the
Debtor in this Agreement {a) are material, {b) will be considered to have been relied on by the Creditor,
and {c) will survive the execution and delivery of this Agreement or any investigation made at any time
by or on behalf of the Creditor and any disposition or payment of the Obligations until the Release Date.

7. Covenants, The Debtor covenants and agrees with the Creditor that:

(2) Further Documentation. The Debtor will from time to time, at the expense of the Debtor,
promptly and duly authorize, execute and deliver such further instruments and
documents, and take such further action, as the Creditor may reasonably request for the
purpose of obtaining or preserving the full benefits of, and the rights and powers granted
by, this Agreement {including the filing of any financing statements or financing change
statements under any applicable legislation with respect to the Security Interests). The
Debtor acknowledges that this Agreement has been prepared based on the existing Laws
in the Province referred to in the “Governing Law” section of this Agreement and that a
change in such Laws, or the Laws of other jurisdictions, may require the execution and
delivery of different forms of security documentation, Accordingly, the Debtor agrees
that the Creditor will have the right to require that this Agreement be amended,
supplemented, restated or replaced, and that the Debtor will immediately on request by
the Creditor authorize, execute and deliver any such amendment, supplement, restatement
or replacement (i) to reflect any changes in such Laws, whether arising as a result of
statutory amendments, court decisions or otherwise, (ii) to facilitate the creation and
registration of appropriate security in all appropriate jurisdictions, or (iii) if the Debtor
merges or amalgamates with any other Person or enters into any corporate reorganization,
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in each case in order to confer on the Creditor Liens similar to, and having the same
effect as, the Security Interests.

(b} - Maintenance of Records. The Debtor will keep and maintain accurate and complete
records of the Collateral, including a record of all payments received and all credits
granted with respect to the Accounts and Contracts. At the written request of the
Creditor, the Debtor will mark any Collateral specified by the Creditor to evidence the
existence of the Security Interests,

{c) Right of Inspection. The Creditor may, at all times during normal business hours,
without charge, examine and make copies of all Books and Records, and may discuss the
affairs, finances and accounts of the Debtor with its officers and accountants, The
Creditor may also, upon reasonable prior notice and without charge, enter the premises of
the Debtor where any of the Collateral is located for the purpose of inspecting the
Collateral, observing its use or otherwise protecting its interests in the Coliateral, The
Debtor, at its expense, will provide the Creditor with such clerical and other assistance as
may be reasonably requested by the Creditor to exercise any of its rights under this
paragraph.

{d) Limitations on Other [ jens, The Debtor will not create, incur or permit to exist, and wiil
defend the Collateral against, and will take such other action as is necessary to remove,
any and all Liens in gnd other claims affecting the Collateral, other than the Permitted
.iens, and the Debtor will defend the right, title and interest of the Creditor in and to the
Collateral against the claims and demands of all Persons,

(e} Limitations on Dispositions of Collateral. The Debtor will not, without the Creditor’s
prior written consent, sell, lease or otherwise dispose of any of the Collateral, except that
Accounts may be collected in the ordinary course of the Debtor’s business. Following an
Event of Default that is continuing, all Proceeds of the Collateral (including all amounts
received in respect of Accounts) received by or on behalf of the Debtor, whether or not
arising in the ordinary course of the Debtor’s business, will be received by the Debtor as
trustee for the Creditor and, upon request by the Creditor, will be immediately paid to the
Creditor.

) Limitations on Modifications., Waivers, Extensions, Other than as not prohibited by
paragraph {g) below, the Debtor will not (i) amend, modify, terminate, permit to expire or
waive any provision of any Permit, Contract or any document giving rise to an Account
in any manner which is or could reasonably be expected to be materially adverse to the
Debtor or the Creditor, or (ii) fail to exercise promptly and diligently its rights under each
Contract and each document giving rise to an Account if such failure is or could
reasonably be expected to be materially adverse to the Debtor or the Credttor.

() Limitations on Discounts. Compromises, Extensions of Accounts. Other than in the
ordinary course of business of the Debtor consistent with previous practices, the Debtor

will not (i) grant any extension of the time for payment of any Account, (ii) compromise,
compound or settle any Account for less than its full amount, (iii) release, wholly or
partially, any Person liable for the payment of any Account, or (iv) allow any credit or
discount of any Account,

(h) Maintenance of Security, The Debtor shall cause the Security Interest in respect of its
Collateral to be meintained in full force and effect and shall not take any action which
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would prejudice the rights of the Creditor against the Collateral as provided in this
Agreement or render the Security Interest invalid or inetfective,

Further Identification of Collateral. The Debtor will promptly furnish to the Creditor
such statements and schedules further identifying and describing the Collateral, and such
other reports in connection with the Collateral, as the Creditor may from time to time
reasonably request.

Amalgamation, Merger or Consolidation. The Debtor will not permit any Pledged Issuer
to amalgamate, merge or consolidate unless all of the outstanding capital stock of the
surviving or resulting corporation is, upon such amalgamation, merger or consolidation,
pledged hereunder and no cash, securities or other property is distributed in respect of the
outstanding shares of any other constituent corporation.

Pledged Certificated Securities. Promptly upon request from time to time by the
Creditor, the Debtor will deliver to the Creditor any and all Pledged Security Certificates
and other materials as may be required from time to time to provide the Creditor with
control over all Pledged Certificated Securities in the manner provided under section 23
of the STA, At the request of the Creditor, the Debtor will cause all Pledged Security
Certificates to be registered in the name of the Creditor or its nominee.

Pledged Uncertificated Securities, Promptly upon request from time to time by the
Creditor, the Debtor will deliver to the Creditor any and all such documents, agreements
and other materials as may be required from time to time to provide the Creditor with
control over all Pledged Uncertificated Securities in the manner provided under section
24 of the STA.

Pledged Security Entitlements. The Debtor will deliver to the Creditor any and all such
documents, agreements and other materials as may be required from time to time to
provide the Creditor with control over all Pledged Security Entitlements in the manner
provided under section 25 or 26 of the STA,

Partnerships, Limited Liability Companies. The Debtor will ensure that the terms of any
interest in a partnership or litnited liability company that is Coliateral will expressly
provide that such interest is a “security” for the purposes of the STA.

Transfer Restrictions. If the constating documents of any Pledged Issuer {(other than a
ULC) restrict the transfer of the Securities of such Pledged Issuer, then the Debtor will
deliver to the Creditor a certified copy of a resolution of the directors, shareholders,
unitholders or partners of such Pledged Issuer, as applicable, consenting to the transfer(s)
contemplated by this Agreement, including any prospective transfer of the Collateral by
the Creditor upon a realization on the Security Interests.

Notices. The Debtor will advise the Creditor promptly, in reasonable detail, of any:

(i) change to a Pledged Securities Intermediary’s Jurisdiction or Pledged Issuer’s
Jurisdiction;

{ii) change in the location of the jurisdiction of incorporation or amalgamation, chief
executive office or domicile of the Debtor;
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{ili)  change in the name of the Debtor;
(iv)  merger, consolidation or amalgamation of the Debtor with any other Person;

(v} additional jurisdiction in which the Debtor carries on business or has tangible
Personal Property;

{vi) additional jurisdiction in which material account debtors of the Debtor are
located;

{(vil)  acquisition of any right, title or interest in real property by the Debtor;

(viii) acquisition of any Intellectual Property Rights which are the subject of a
registration or application with any governmental intellectual property or other
governing body or registry, or which are material to the Debtor’s business;

(ix) acquisition of any Instrument, Document of Title or Chattel Paper;
x creation or acquisition of any Subsidiary of the Debtor;

(x1) Lien (other than Permitted Liens) on, or claim asserted against, any of the
Collateral; or

(xii)  occurrence of any event, claim or occurrence that could reasonably be expected
to have a material adverse effect on the value of the Collateral or on the Security
Interests.

The Debtor will not effect or permit any of the changes referred to in clauses (i) through
(viil) above unless all filings have been made and all other actions taken that are required
in order for the Creditor to continue at all times following such change to have a valid
and perfected first priority Security Interest in respect of all of the Collateral.

8. Yoting Rights, Unless an Event of Default has occurred and is continuing, the Debtor will be
entitled to exercise all voting power from time to time exercisable in respect of the Pledged Securities and
Pledged Security Entitlements and give consents, waivers and ratifications in respect thereof; provided,
however, that no vote will be cast or consent, waiver or ratification given or action taker which would
be, or would have a reasonable likelihood of being, prejudicial to the interests of the Creditor or which
would have the effect of reducing the value of the Collateral as security for the Obligations or imposing
any restriction on the transferability of any of the Collateral. Unless an Event of Default has occurred and
is continuing the Creditor shall, from time to time at the request and expense of any of the Debtor,
execute or cause to be executed, in respect of all Pledged Securities that are registered in the name of the
Creditor or its nominee, valid proxies appointing the Debtor as its {or its nominee’s) proxy to attend, vote
and act for and on behalf of the Creditor or such nominee, as the case may be, at any and all meetings of
the applicable Pledged Issuer’s shareholders or debt holders, all Pledged Securities that are registered in
the name of the Creditor or such nominee, as the case may be, and to execute and deliver, consent to or
approve or disapprove of or withhold consent to any resolutions in writing of shareholders or debt holders
of the applicable Pledged Issuer for and on behalf of the Creditor or such nominee, as the case may be,
Immediately upon the occurrence and during the continuance of any Event of Default, all such rights of
the Debtor to vote and give consents, waivers and ratifications will cease and the Creditor or its nominee
will be entitled to exercise all such voting rights and to give all such consents, waivers and ratifications.
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9, Dividends; Interest. Unless an Event of Default has occurred and is continuing, the Debtor will
be entitled to receive any and ail cash dividends, interest, principal payments and other forms of cash
distributiont on the Pledged Securities or Pledged Security Entitlements which it is otherwise entitled to
receive, but any and all stock and/or Equidating dividends, distributions of property, returns of capital or
other distributions made on or in respect of the Pledged Securities or Pledged Security Entitlements,
whether resulting from a subdivision, combination or reclassification of the outstanding capital stock of
any Pledged Issuer ot received in exchange for the Pledged Securities, Pledged Security Entitlements or
any part thereof or as a result of any amalgamation, merger, consolidation, acquisition or other exchange
of property to which any Pledged Issuer may be a party or otherwise, and any and all cash and other
property received in exchange for any Pledged Securities or Pledged Security Entitlements will be and
become part of the Collateral subject fo the Security Interests and, if received by the Debtor, will
forthwith be delivered to the Creditor or its nominee {accompanied, if appropriate, by proper instruments
of assignment and/or stock powets of attorney executed by the Debtor in accordance with the Creditor’s
instructions) to be held subject to the terms of this Agreement; and if any of the Pledged Security
Certificates have been registered in the name of the Creditor or its nominee, the Creditor wili execute and
deliver (or cause to be executed and delivered) to the Debtor all such dividend orders and other
instruments as the Debtor may request for the purpose of enabling the Debtor to receive the dividends,
distributions ot other payments which the Debtor is authorized to receive and retain pursuant to this
Section. If an Event of Default has eccurred and is continuing, all rights of the Debtor pursuant to this
Section will cease and the Creditor will have the sole and exclusive right and authority to receive and
retain the cash dividends, interest, principal payments and other forms of cash distribution which the
Debtor would otherwise be autherized to retain pursuant to this Section. Any meney and other property
paid over to or received by the Creditor pursuant to the provisions of this Section will be retained by the
Creditor as additional Collateral hereunder and be applied in accordance with the provisions of this
Agreement,

10, Rights on Event of Default. If an Event of Default has occurred and is continuing, then and in
every such case the Security Interests shall become enforceable and the Creditor, in addition to any rights
now or hereafter existing under applicable Law may, personally or by agent, at such time or times as the
Creditor in its discretion may determine, subject to the provisions of the Note, do any one or more of the
following:

{a) Rights under PPSA, etc. Exercise all of the rights and remedies granted to secured
patties under the PPSA and any other applicable statute, or otherwise available to the
Creditor by contract, at law or in equity,

(b) Demand Possession. Demand possession of any or all of the Collateral, in which event
the Debtor will, at the expense of the Debtor, immediately cause the Collateral designated
by the Creditor to be assembled and made available and/or delivered to the Creditor at
any place designated by the Creditor.

c) Take Possession. Enter on any premises where any Collateral is located and take
Lake ©OSSESSion Y p v
possession of or remove such Collateral.

(d) Deal with Collateral. Hold, store and operate or otherwise use or permit the use of, any
or all of the Collateral for such time and on such terms as the Creditor may determine,
and demand, collect and retain all eamnings and other sums due or to become due from
any Person in respect of any of the Collateral,
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{e) Catry on Business. Carry on, or concut in the carrying on of, any or ail of the business or
undertaking of the Debtor and enter on, occupy and use (without charge by the Debtor)
any of the premises and undertaking of, or occupied ot used by, the Debtor.

() Enforce Collateral. Seize, collect, receive, enforce or otherwise deal with any Collateral
i such manner, on such tetms and conditions and at such times as the Creditor deems
advisable,

(2) Dispose of Collateral, Realize on any or all of the Collateral and sell, lease, assign, give
options to purchase, or otherwise dispose of and deliver any or all of the Collateral {or
contract to do any of the above), in one or more parcels at any public or private sale, at
any exchange, broker’s board or office of the Creditor or elsewhere, with or without
advertising ot other formality, except as required by applicable Law, on such terms and
conditions as the Creditor may deem advisable and at such prices as it may deem best, for
cash or on credit or for future delivery.

(k) Court-Approved Disposition of Collateral. Obtain from any court of competent
jurisdiction an order for the sale or foreclosure of any or ali of the Collateral.

() Purchase by Creditor. At any public sale, and to the extent permitted by Law on any
private sale, bid for and purchase any or all of the Collateral offered for sale and, upon
compliance with the terms of such sale, hold, retain, sell or otherwise dispose of such
Collateral without any further accountability to the Debtor or any other Person with
respect to such holding, retention, sale or other disposition, except as required by Law.
In any such sale to the Creditor, the Creditor may, for the purpose of making payment for
all ar any part of the Collateral so purchased, use any claim for any or all of the
Obligations then due and payable to it as a credit against the purchase price.

4] Collect Accounts. Notify (whether in its own name or in the name of the Debtor) the
account debtors under any Accounts of the Debtor of the assignment of such Accounts to
the Creditor and direct such account debtors to make payment of all amounts due or to
become due to the Debtor in respect of such Accounts directly to the Creditor and, upon
such notification and at the expense of the Debtor, enforce cellection of any such
Accounts, and adjust, settle or compromise the amount or payment of such Accounts, in
such manner and to such extent as the Creditor deems appropriate in the circumstances.

(k) Transfer of Collateral. Transfer any Collateral that is Investment Property into the name
of the Creditor or its nominee,

4y Veting, Vote any or all of the Pledged Securities (whether or not transferred to the
Creditor or its nominee) and Pledged Security Entitlements and give or withhold all
consents, waivers and ratifications in respect thereof and otherwise act with respect
thereto as though it were the outright owner thetreof,

{m) Exercise Other Rights. Exercise any and all rights, privileges, entitlements and options
pertaining to any Collateral that is Investment Property as if the Creditor were the
absolute owner of such Investment Property.

(n) Dealing with Contracts and Permits. Deal with any and all Contracts and Permits to the
same extent as the Debtor might (including the enforcement, realization, sale,
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assignment, transfer and requirement for continued performance), all on such terms and
conditions and at such time or times as may seem advisable to the Creditor,

{0) Payment of Liabilities, Pay any lability secured by any Lien against any Collateral. The
Debtor will immediately on demand reimburse the Creditor for all such payments and,
until paid, any such reimbursement obligation shall form part of the Obligations and shall
be secured by the Security Interests.

(p) Bomrow and Grant Liens. Borrow money for the maintenance, preservation or protection
of any Collateral or for carrying on any of the business or undertaking of the Debtor and
grant Liens on any Collateral (in priority to the Security Interests or otherwise) as
security for the money so borrowed. The Debtor will immediately on demand reimburse
the Creditor for all such borrowings and, until paid, any such reimbursement obligations
shall form part of the Obligations and shall be secured by the Security Interests.

{q) Appoint Receiver. Appoint by instrument in writing one or more Receivers of the Debtor
or any or all of the Collateral with such rights, powers and authority (including any or all
of the rights, powers and authority of the Creditor under this Agreement) as may be
provided for in the instrument of appointinent or any supplemental instrument, and
remove and replace any such Receiver from time to time, To the extent permitted by
applicable Law, any Receiver appointed by the Creditor will (for purposes relating to
responsibility for the Receiver’s acts or omissions) be considered to be the agent of the
Debtor and not of the Creditor.

() Court-Appointed Receiver, Obtain from any court of competent jurisdiction an order for .
the appointment of a Receiver of the Debtor or of any or all of the Collateral.

(s) Consultants. Require the Debtor to engage a consultant of the Creditor’s choice, or
engage a consultant on its own behalf, such consultant to receive the full cooperation and
support of the Debtor and its agents and employees, including unrestricted access to the
premises of the Debtor and the Books and Records; all reasonable fees and expenses of
such consultant shali be for the account of the Debtor and the Debtor hereby authorize
any such consultant to report directly to the Creditor and to disclose to the Creditor any
and ali information obtained in the course of such consultant’s employment,

The Creditor may exercise any or all of the foregoing rights and remedies without demand of performance
or other demand, presentment, protest, advertisement or notice of any kind (except as required by
applicable Law) to or on the Debtor or any other Person, and the Debtor hereby waives each such
demand, presentment, protest, advertisement and notice to the extent permitted by applicable Law, None
of the above rights or remedies will be exclusive of or dependent on or merge in any other right or
remedy, and one or more of such rights and remedies may be exercised independently or in combination
from time to time, The Debtor acknowledges and agrees that any action taken by the Creditor hereunder
following the occurrence and during the continuance of an Event of Default shail not be rendered invalid
or ineffective as a result of the curing of the Event of Default on which such action was based.

11, Realization Standards. To the extent that applicable Law imposes duties on the Creditor to
exercise remedies in a commercially reasonable manner and without prejudice to the ability of the
Creditor to dispose of the Collateral in any such manner, the Debtor acknowledges and agrees that it is
not commercially unreasonable for the Creditor to (or not to) (a) incur expenses reasonably deemed
significant by the Creditor to prepare the Collateral for disposition, (b) fail to obtain third party consents
for access to the Collateral to be disposed of, (c) fail to exercise collection remedies against account
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debtors or other Persons obligated on the Collateral or to remove Liens against the Collateral, (d) exercise
collection remedies against account debtors and other Persons obligated on the Collateral directly or
through the use of coliection agencies and other collection specialists, () dispose of Collateral by way of
public auction, public tender or private contract, with or without advertising and without any other
formality, (f) contact other Persons, whether ot not in the same business of the Debtor, for expressions of
interest in acquiring all or any portion of the Collateral, (g) disclaim disposition warranties, such as title,
(h) purchase insurance or credit enhancements to insure the Creditor against risks of loss, collection or
disposition of the Collateral or to provide to the Creditor a guaranteed return from the collection or
disposition of the Collateral, (i) the extent deemed appropriate by the Creditor, to obtain the services of
other brakers, invesiment bankers, consultants and other professionals to assist the Creditor in the
collection or disposition of any of the Collateral, (j) dispose of’ Collateral in whele or in part, and (k) to
dispose of Collateral to a customer of the Creditor.

12, Grant of Licence. For the purpose of enabling the Creditor to exercise its rights and remedies
under this Agreement when the Creditor are entitled to exercise such rights and remedies, and for no other
purpose, the Debtor grants to the Creditor an irrevocable, non-exclusive lcence {exercisable without
payment of royalty or other compensation to the Debtor) to use, assign or sublicense any or al} Intellectual
Property Rights, including in such licence reasonable access to all media in which any of the licensed
items may be recorded or stored and to all computer programs used for the compilation or printout of the
same,

i3 Securities Laws. The Creditor is authorized, in connection with any offer or sale of any Pledged
Securities or Pledged Secutity Entitlements, to comply with any limitation or restriction as they may be
advised by counsel is necessary to comply with applicable Law, including compliance with procedures
that may restrict the number of prospective bidders and purchasers, requiring that prospective bidders and
purchasers have certain qualifications, and restricting prospective bidders and purchasers to Persons who
will represent and agrees that they are purchasing for its own account or investment and not with a view
to the distribution or resale of such Securities. In addition to and without limiting Section 11, the Debtor
further agree that compliance with any such limitation or restriction will not result in a sale being
considered or deemed not to have been made in a commercially reasonable manner, and the Creditor will
not be liable or accountable to the Debtor for any discount allowed by reason of the fact that such Pledged
Securities or Pledged Security Entitlements are scld in compliance with any such limitation or restriction.
If the Creditor chooses fe exercise its right to sell any or all Pledged Securities or Pledged Security
Entitlements, upon written request, the Debtor will cause each applicable Pledged Issuer to furnish to the
Creditor all such information as the Creditor may request in order to determine the number of shares and
other instruments included in the Collateral which may be sold by the Creditor in exempt transactions
under any Laws governing securities, and the rules and regulations of any applicable securities regulatory
body thereunder, as the same are from time to time in effect.

14, ULC Shares. The Debtor acknowledges that certain of the Collateral may now or in the future
consist of ULC Shares, and that it is the inteation of Creditor and the Debtor that the Creditor should not
under any circumstances prior to realization thereon be held to be a “member” or a “shareholder”, as
applicable, of a ULC for the purposes of any ULC Laws. Therefore, notwithstanding any provisions to
the contrary contained in this Agreement or the Note, where the Debtor is the registered owner of ULC
Shares which are Collateral, the Debtor will remain the sole registered owner of such ULC Shares until
such time as such ULC Shares ate effectively transferred into the name of the Crediter or any other
Petson on the books and records of the applicable ULC. Accordingty, such Debtor shall be entitled to
receive and retain for its own account any dividend on or other distribution, if any, in respect of such
ULC Shares (except for any dividend or distribution comprised of Pledged Security Certificates, which
shall be delivered to the Creditor to hold hereunder) and shall have the right to vote such ULC Shares and
to control the direction, management and policies of the applicable ULC to the same extent as the Debtor
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would if such ULC Shares were not pledged to the Creditor pursuant hereto. Nothing in this Agreement
or the Note is intended to, and nothing in this Agreement or the Note shall, constitute the Creditor or any
Person other than the Debtor, a member or shareholder of a ULC for the purposes of any ULC Laws
{whether listed or unlisted, registered or beneficial), until such time as notice is given to the Debtor and
further steps are faken pursuant hereto or thereto so as to register the Creditor or such other Person, as
specified in such notice, as the holder of the ULC Shares. To the extent any provision hereof would have
the effect of constituting the Creditor as a member or a shareholder, as applicable, of any ULC prior to
such time, such provision shall be severed herefrom and shall be ineffective with respect to ULC Shares
which are Collateral without otherwise invalidating or rendering unenforceable this Agreement or
invalidating or rendering unenforceable such provision insofar as it relates to Collateral which is not ULC
Shares. Except upon the exercise of rights of the Creditor to sell, transfer or otherwise dispose of ULC
Shares in accordance with this Agreement, the Debtor shall not cause or permit, or enable a Pledged
Issuer that is a ULC to cause or permit, the Creditor to: (a) be registered 25 a shareholder or member of
such Pledged [ssuer; (b} have any notation entered in its favour in the share register of such Pledged
Issuer; (¢) be held ocut as sharcholders or members of such Pledged Issuer; (d) receive, directly or
indirectly, any dividends, property or other distributions from such Pledged Issuer by reason of the
Creditor holding the Security Interests over the ULC Shares; or (e) act as a shareholder of such Pledged
Issuer, or exercise any rights of a shareholder including the right to attend a ineeting of shareholders of
such Pledged Issuer ot to vote its ULC Shares,

15, Application_of Proceeds. Subject to the provisions of the Note, all Proceeds of Collateral
received by the Creditor or a Receiver may be applied to discharge or satisfy any expenses (including the
Receiver’s remuneration and other expenses of enforcing the Creditor’s rights under this Agreement),
Liens on the Collateral in favour of Persons other than the Creditor, borrowings, taxes and other
outgoings affecting the Collateral or which are considered advisable by the Creditor or the Receiver to
protect, preserve, repair, process, maintain or enhance the Collateral or prepare it for sate, lease or other
disposition, or to keep in good standing any Liens on the Collateral ranking in priority to any of the
Security Interests, or to sell, lease or otherwise dispose of the Collateral. The balance of such Proceeds
may, at the sole discretion of the Creditor and subject to the provisions of the Note, be held as collateral
security for the Obligations ot be applied to such of the Obligations (whether or not the same are due and
payable) in such manner and at such times as the Creditor considers appropriate and thereafter will be
accounted for as required by Law.

16. Continuing Liabilitv of Debtor. The Debtor will remain liable for any Obligations that are
outstanding following realization of all or any part of the Collateral and the application of the Proceeds
thereof,

17. Creditor’s Appointment as Attorneys-in-Fact. Effective upon the occurrence and during the
continuance of an Event of Default, the Debtor constitutes and appoints the Creditor and any officer or
agent of the Creditor, with full power of substitution, as the Debtor’s true and lawful attorneys-in-fact
with full power and authority in the place of the Debtor and in the name of the Debtor or in its own name,
from time to time in the Creditor’s discretion, to take any and all appropriate action and to execute any
and all documents and instruments as, in the opinion of such attorney, may be necessary or desirable to
accomplish the purposes of this Agreement, Without limiting the effect of this Section, the Debtor grants
the Creditor an irrevocable proxy to vote the Pledged Securities and Pledged Security Entitlements and to
exercise all other rights, powers, privileges and remedies to which a holder thereof would be entitied
(including giving or withholding written consents of shareholders, calling special meetings of
shareholders and voting at such meetings), which proxy shali be effective, automatically and without the
necessity of any action (including any transfer of any Pledged Securities or Pledged Security Entitlements
on the books and records of a Pledged Issuer or Pledged Securities Intermediary, as applicable}, upon the
occurrence and continuance of an Event of Default, These powers are coupled with an interest and are
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irrevocable until the Release Date. Nothing in this Section affects the right of the Creditor as secured
party or any other Person on the Creditor’s behalf, to sign and file or deliver {as applicable) alk such
financing statements, financing change statements, notices, verification statements and other documents
relating to the Collateral and this Agreement as the Creditor or such other Person considers appropriate.
The Debtor hereby ratifies and confirms, and agrees to ratify and confirm, whatever lawful acts the
Creditor or any of the Creditor’s sub-agents, nominess or attorneys do or purport te do in exercise of the
power of attorney granted to the Creditor pursuant to this Section.

18, Performance by Creditor of Debtor's Obligations, If the Debtor fails to perform or comply
with any of the obligations of the Debtor under this Agreement, the Creditor may, but need not, perform
or otherwise cause the performance or compliance of such obligation, provided that such performance or
complance will not constitute a waiver, remedy or satisfaction of such faflure. The expenses of the
Creditor incurred in connection with any such performance or compliance will be payable by the Debtor
to the Creditor immediately on demand, and until paid, any such expenses will form part of the
Obligations and will be secured by the Security Interests,

19, Interest. If any amount payable by the Debtor to the Creditor under this Agreement is not paid
when due, the Debtor will pay to the Creditor, immediately on demand, interest on such amount from the
date due until paid, at a nominal annual rate equal to 10%. All amounts payable by the Debtor to the
Creditor under this Agreement, and all interest on all such amounts, compounded semi-annually, will
form part of the Obligations and will be secured by the Security Interests.

20. Severability. Any provision of this Agreement that iz prohibited or unenforceable in any
jurisdiction will, as to that jurisdiction, be ineffective to the extent of such prohibition or unenforceability
and will be severed from the balance of this Agreement, all without affecting the remaining provisions of
this Agreement or affecting the validity or enforceability of such provision in any other jurisdiction,

21. Rights of Creditor; Limitations on Creditor’s Obligations,

(a) Limitations on Creditor’s Liability. The Creditor will not be liable to the Debtor or any
othet Person for any failure or delay in exercising any of the rights of the Debtor under
this Agreement (including any failure to take possession of, collect, sell, lease or
otherwise dispose of any Collateral, or to preserve rights against prior parties). None of
the Creditor, a Receiver nor any agent of the Creditor {s required to take, or will have any
liability for any failure to take or delay in taking, any steps necessaty or advisable to
preserve rights against other Persons under any Collateral in its possession. None of the
Creditor, any Receiver nor any agent of the Creditor will be liable for any, and the Debtor
will bear the tull risk of all, loss or damage to any and all of the Collateral (including any
Collateral in the possession of the Creditor, any Receiver or any agent of the Creditor)
caused for any reason other than the gross negligence or wilful misconduct of the
Creditor, such Receiver or such agent of the Creditor,

(b) Debtor Remains [iable under Accounts and Contracts. Notwithstanding any provision of
this Agreement, the Debtor will remain liable under each of the documents giving rise to
the Accounts of the Debtor and under each of the Contracts to observe and perform all
the conditions and obligations to be observed and performed by the Debtor thereunder, all
in accordance with the terms of each such document and Contract. The Creditor will
have no obligation or liability under any Account of the Debtor (or any document giving
rise thereto) or Contract by reason of or arising out of this Agreement or the receipt by
the Creditor of any payment relating to such Account or Contract pursuant hereto, and in
particular (but without limitation), the Creditor will not be obligated in any manner to
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perform any of the obligations of the Debtor under or pursuant te any Account (or any
document giving rise thereto) or under or pursuant to any Contract to make any payment,
to make any inqguiry as to the nature or the sufficiency of any payment received by it or as
to the sufficiency of any performance by any party under any Account (or any document
giving rise thereto) or under any Conttact, to present or file any claim, to take any action
to enforce any performance or to collect the payment of any amounts which may have
been assigned to it or to which it may be entitled at any time.

{c) Collections on Accounts and Contracts, The Debtor shall be authorized to, at any time
that an Event of Default is not continuing, collect its Accounts and payments under the
Contracts in the normal course of the business of the Debtor and for the purpose of
carrying on the same. If an Event of Default has occurred and is continuing, any
payments of Accounts or under Confracts, when collected by the Debtor, will be
forthwith (and, in any event, within twe Business Days) deposited by the Debtor in the
exact form received, duly endorsed by the Debtor to the Creditar if required, in a special
coliateral account maintained by the Creditor, and until so deposited, will be held by the
Debtor in trust for the Creditor, segregated from the other funds of the Debtor. All such
amounts while held by the Creditor {or by the Debtor in trust for the Creditor) and atl
income in respect thereof will continue to be collateral security for the Obligations and
will not constitute payment thereof until applied as hereinafter provided. If an Event of
Default has occurred and is continuing, the Creditor may apply all or any partt of the
amounts on deposit in such special collateral account on account of the Obligations in
such order as the Creditor may elect. At the Creditor’s request, the Debtor will deliver to
the Creditor any documents evidencing and relating to the agreements and transactions
which gave rise to its Accounts and the Contracts, including all original orders, invoices
and shipping receipts.

{d) Analysis of Accounts. If an Event of Default has occurred and is continuing, the Creditor
will have the right to analyze and verify the Accounts of the Debtor in any manner and
through any medium that they reasonably consider advisable, and the Debtor will furnish
all such assistance and information as the Creditor may require in connection therewith,
If an Event of Default has occurred and is continuing, the Creditor may in its own name
or in the name of othets (including the Debtor) communicate with account debtors on the
Accounts of the Debtor and parties to the Contracts to verify with them to its satisfaction
the existence, status, amount and terms of any Account or any Contract. If an Event of
Default has occurred and is continuing, upon the Creditor’s reascnable request and at the
expense of the Debtor, the Debtor will furnish to the Creditor reports showing
reconciliations, aging and test verifications of, and trial balances for, its Accounts.

(e) Use of Agents. The Creditor may perform any of its rights or duties under this Agreement
by or through agents and are entitled to retain counsel and to act in reliance on the advice
of such counsel concerning all matters pertaining to its rights and duties under this
Agreement,

22, Dealings by Creditor, The Creditor will not be obliged to exhaust its recourse against any of the
Debtor or any other Person or against any other security it may hold in respect of the Obligations or any
part thereof before realizing upon or otherwise dealing with the Coilateral in such manner as the Creditor
may consider desirable. The Creditor may grant extensions of time and other indulgences, take and give
up security, accept compositions, grant releases and discharges and otherwise deal with any of the Debtor
and any other Person, and with any or all of the Collateral, and with other security and sureties, as the
Creditor may see fit, all without prejudice to the Obligations or to the rights and remedies of the Creditor
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under this Agreement. The powers conferred on the Creditor under this Agreement are solely to protect
the interests of the Creditor in the Collateral and will not impose any duty upon the Creditor fo exercise
any such powers.

23, Communication. Any notice or other communication required or permitted to be given under
this Agreement will be in writing and will be effectively given if (i) delivered personally, (ii) sent by
prepaid courier service or mail, or (iii} sent by facsimile transmission or other similar means of electronic
communication including e-mail, in each case to the following addresses, facsimile numbers or email
addresses of the Debtor and Creditor:

To the Creditor:

LiquiBrands Inc,

10 Sun Pac Blvd.

Brampton, Ontario L6S 4RS
Attention: Csaba Reider

Fax:  (902) 792-8490
E-mail; ¢reider@sunpac.com

To the Corporation:

LiguiBrands Inc.

10 Sun Pac Blvd.

Brampton, Ontario L.6S 4RS
Attention: Csaba Reider

Fax:  (902) 792-8490
E-mail: creider@sunpac.com

Any communication so given will be deemed to have been given and to have been received on the day of
delivery if so delivered, or on the day of facsimile transmission or sending by other means of recorded
electronic comunication provided that such day is a Business Day and the communication is so
delivered or sent prior to 4;30 p.m. (local time at the place of receipt)., Otherwise, such comimunication
will be deemed to have been given and to have been received on the following Business Day. Any
communication sent by mail will be deemed to have been given and to have been received on the fifth
Business Pay following mailing, provided that no disruption of postal service is in effect. The Debtor
and the Creditor may from time to time change their respective addresses or facsimile numbers for notice
by giving notice to the other in accerdance with the provisions of this Section,

24, Release of Information, The Debtor authorizes the Creditor to provide a copy of this Agreement
and such other information as may be requested of the Creditor (i) to the extent necessary to enforce the
Creditor’s rights, remedies and entitiements under this Agreement, (ii) to any assignee or prospective
assignee of all or any part of the Obligations, in accordance with the provisions of the Note, and (iii) as
required by applicable Law,

AR Expenses; Indemnity; Waiver.

(a) The Debtor shall pay (i) all reasonable out-of-pocket expenses incurred by the Creditor,
inciuding the reasonable fees, charges and disbursements of counsel for the Creditor and
applicable taxes, in connection with any amendments, modifications or waivers of the
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provisions hereof, and (if) all out-of*pocket expenses incurred by the Creditor, including
the fees, charges and disbursements of any counsel for the Creditor and all applicable
taxes, in connection with the assessment, enforcement or protection of its rights in
connection with this Agreement, including its rights under this Section, including all such
out-of-pocket expenses incurred during any workout, restructuring or negotiations in
respect of the Obligations,

(b) The Debtor shall indemnify the Creditor against, and hold the Creditor harmtess from,
any and all losses, claims, cost recovery actions, damages, expenses and Habilities of
whatsoever nature ot kind and all reasonable cut-of-pocket expenses and ali applicable
taxes to which the Creditor may become subject arising out of or in connection with
(i) the execution or delivery of this Agreement and the performance by the Debtor of its
obligations hereunder, (ii) any actwal c¢laim, ltigation, investigation or proceeding
relating to this Agreement or the Obligations, whether based on contract, tort or any other
theory and regardless of whether the Creditor is a party thereto, (ii) any other aspect of
this Agreement, or (iv) the enforcement of the Creditor’s rights hereunder and any related
investigation, defence, preparation of defence, litigation and enquiries; provided that such
indemnity shall not, as to the Creditor, be available to the extent that such losses, claims,
damages, Labilities or related expenses are determined by a court of competent
jurisdiction by final and nonappealable judgment to have resulted from the gross
negligence (it being acknowledged that ordinary negligence does not necessarily
constitute gross negligence) or wilful misconduct of or material breach of this Agreement
by the Creditor.

() The Debtor shall not assert, and hereby waives (to the fullest extent permitted by
applicable Law), (1) any claim against the Creditor (or any director, officer or employee
thereof), on any theory of liability, for special, indirect, consequential or punmitive
damages (as cpposed to direct or actual damages) arising out of, in connection with, or as
a result of, this Agreement, and (ii) all of the rights, benefits and protections given by any
present or future statute that imposes limitations on the tights, powers or remedies of a
secured party or on the methods of, or procedures for, realization of security, including
any “seize or sue” or “anti-deficiency” statute or any similar provision of any other
statute.

(d) All amounts due under this Section shall be payable not later than three Business Days
after written demand therefor,

(e) The indemnifications set out in this Section will survive the Release Date and the release
or extinguishment of the Security Interests for a period of 3 years,

26. Release of Debtor. Upon the written request of the Debtor given at any time on or after the
Release Date, the Creditor shall, at the expense of the Debtor, release the Debtar and the Collateral from
the Security Interests and such release shall serve to terminate any licence granted in this Agreement.
Upon such release, and at the request and expense of the Debtor, the Creditor shall execute and deliver to
the Debtor such releases and discharges as the Debtor may reasonably request.

27, Additional Security. This Agreement is in addition to, and not in substitution of, any and all
other security previously or concurrently delivered by the Debtor or any other Person to the Creditor, all
of which other security shall remain in full force and effect.
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28, Alteration or Waiver. None of the terms or provisions of this Agreement may be waived,
amended, supplemented or otherwise modified except by a written instrument executed by the Creditor.
The Creditor will not, by any act or delay, be deemed to have waived any right or remedy hereunder or to
have acquiesced in any Event of Default or in any breach of any of the terms and conditions hereof. No
failute to exercise, nor any delay in exercising, on the part of the Creditor, any right, power or privilege
hereunder shall operate as a waiver thereof, No single or partial exercise of any right, power or privilege
hereunder will preclude any other or further exercise thereof or the exercise of any other right, power or
privilege. A waiver by the Creditor of any right or remedy hereunder on any one occasion will not be
construed as a bar to any tight or remedy which the Creditor would otherwise have on any future
occasion, Neither the taking of any judgment nor the exercise of any power of seizure or sale will
extinguish the liability of the Debtor to pay the Obligations, nor will the same operate as a merger of any
covenant contained in this Agreement or of any other Hability, nor will the acceptance of any payment or
other security constitute or create any novation,

29, Amalgamation. If the Debtor is a corporation, the Debtor acknowledges that if it amalgamates
or merges with any other corporation or corporations, then (i) the Collateral and the Security Interests will
extend to and include all the property and assets of the amalpamated corporation and to any property or
assets of the amalgamated corporation thereafter owned or acquired, (if) the term “Debtor”, where used in
this Agreement, will extend to and include the amalgamated corporation, and (iii) the term “Obligations”,
where used in this Agreement, will extend to and inchude the Obligations of the amalgamated corporation,

30. Governing Law: Attornment, This Agreement will be governed by and construed in
accordance with the Laws of the Province of Ontario. Without prejudice to the ability of the Creditor to
enforce this Agreement in any other proper jurisdiction, the Debtor irrevocably submit and attorn to the
non-exclusive jurisdiction of the courts of such province. To the extent permitted by applicable Law, the
Debtor irrevocably waive any objection (Including any claim of inconvenient forum) that they may now
or hereafter have to the venue of any legal proceeding arising out of or relating to this Agreement in the
.courts of such Province,

3l Interpretation, The definitions of terms herein shall apply equally to the singular and plural
forms of the terms defined. Whenever the context may require, any pronoun shall include the
corresponding masculine, feminine and neuter forms. The words “include”, “includes” and “including”
shall be deemed to be foilowed by the phrase “without limitation”. The word “wili” shall be construed to
have the same meaning and effect as the word ‘shali”. The word “or” is disjunctive; the word “and” is
conjunctive. The word “shall” is mandatory; the word “may” is permissive. Unless the context requires
otherwise {a) any definition of or reference to any agreement, instrument or other document herein shall
be construed as referring to such agreement, instrument or other document as from time to time amended,
supplemented or otherwise modified (subject to any restrictions on such amendments, supplements or
modifications set out herein), (b) any reference herein to any statute or any section thereot shall, unless
otherwise expressly stated, be deemed to be a reference to such statute or section as amended, restated or
re-enacted from time to time, (¢} any reference herein to any Person shall be construed to include such
Person’s successors and permitted assigns, (d) the words “herein”, “hereof” and “hereunder”, and words
of similar import, shalt be construed to refer to this Agreement in its entirety and not to any particular
provision heteof, and () all references herein to Sections and Schedules shall be construed to refer to
Sections and Schedules to, this Agreement, Section headings are for convenience of reference onty, are
not part of this Agreement and shall not affect the construction of, or be taken into consideration in
interpreting, this Agreement. Any reference in this Agreement to a Permitted Lien is not intended to
suvordinate or postpone, and shall not be interpreted as subordinating or postponing, or as any agreement
to subordinate or postpone, any Security Interest to any Permitted Lien. In accordance with the Property
Law Act (Ontario), the doctrine of consolidation applies to this Agreement.
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32, Successors and Assigns. This Agreement will enure to the benefit of, and be binding on, the
Debtor and its successors and permitted assigns, and will enure to the benefit of, and be binding on, the
Creditor and its successors and assigns. The Debtor may not assign this Agreement, or any of its rights or
obligations under this Agreement, The Creditor may assign all or any part of its rights and obligations
hereunder to an affiliate upon giving written notice to the Debtor. If the Debtor or a Creditor is an
individual, then the term “Debtor” or “Creditor”, as applicable, will also include his or her heirs,
administrators and executors,

33, Acknowledgment of Receipt/Waiver. The Debtor acknowledge receipt of an executed copy of
this Agreement and, to the extent permitted by applicable Law, waive the right to receive a copy of any
financing statement or financing change statement registered in connection with this Agreement or any
vetitication statement issued in respect of any such financing statement or financing change statement,

34, Electronic Signature and Counterparts. Delivery of an executed signature page to this
Agreement by the Debtor by facsimile or other electronic form of transmission shall be as effective as
delivery by the Debtor of a manually executed copy of this Agreement by the Debtor, This Agreement
may be executed by any one or more of the parties to this Agreement in any number of counterpatts, each
of which when so executed shall be deemed to be an original and all of which when taken together shall
constitute one and the same agreement,

35, Paramountcy, If any of the provisions of this Agreement are inconsistent with the provisions of
the Note, the provisions of the Note shall take precedence and shall govern.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF 1he undersigned have cansed this Agreement to he duly executed as of the
date fivst written above,

SUN PAL FOODS LIMITED

Per:

Auvthorized Signing Qfficer
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SCHEDULE “A”

DEBTOR’S INFORMATION

Full legal name: Sun Pac Foods Limited
Jurisdiction of incorporation or organization: Ontario,

Addresses of chief executive office and all places where business is carried on or tangible Personal
Property is kept: 10 Sun Pac Blvd,, Brampton, Ontario, L6S 4R5.

Jurisdictions in which alf material account debtors are located: Ontario.
Addresses of all owned and leased real property: 10 Sun Pac Blvd., Brampton, Ontario, L6S 4R3.

Description of all “serial number” goods (i.e, motor vehicles, trailers, aircrait, boats and outboard
motors for boats): None,

Description of all material Permits: None,

Subsidiaries of the Debtor: CDX Transport & Leasing Inc,

Instruments, Documents of Title and Chattel Paper of the Debtor: None,

Piedged Certificated Securities: None.

Pledged Securities Accounts: None.

Pledged Uncertificated Securities: None.

Registered trade-marks Vand applications for trademark registrations: See attached schedule,
Patents and patent applications: None,

Copyright registrations and applications for copyright registrations: None.

Industrial designs/registered designs and applications for registered designs: None.






EXHIBIT “D”
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Exhibit D 1o the Affidavit
Ol (25 o ChEr

&»wom ~d day of
A ) /-zoﬁ'j

October 1, 2012 Comméqtimuj for Taking Gairg

Sun Pac Foods Limited
10 Sun Pac Blvd,
Brampton, Ontario L6S 4RS

Attention: Csaba Reider, President

Dear Mr. Reider;

Re: Bridging Capital Inc. (the “Lender”} credit facility in favour of Sun Pac Foods Limited {the “Borrower”}

The Lender is pleased to offer the credit facility (the “Facility™) described in this letter agreement (the “Agreement”)
subject to the terms and conditions set forth herein ineluding, without limitation, the satisfactory completion of due

diligence. Unless otherwise indicated, all amounts are expressed in Canadian currency, All capitalized terms not otherwise
defined in the body of this Agreement shall have the meanings ascribed thereto in Schedule “A”,

Borrower: Sun Pac Foods Limited

Guarantor: Liquibrands Inc. (the “Guarantor”)

Lender: Bridging Capital Inc,

Facillty: Pemand revolving loan of up to $5,000,000, based on the lending formula described

herein (the “Facitity”). The Facility may be increased to up to $7,000,000 in increments
of $1,000,000, provided the following conditions are met: (a) the lending formula
supports the increased amount, (b) a 1% commimnent fee on the incremental amount is
paid prior to funding, (c) two weeks' prior written notice is provided to the Lender
together with payment of the commitment fee on the incremental amount, and (d) the
Facility is not in default. For greater certainty, the maximum amount of the Facility at
any time shali not exceed $7,000,000.

Purpose: To support the working capital needs of the Borrower,

Term: The earlier of demand and $welve (12} months from the date of the initial advance of the
Facility (the “Term”), In the event of demand for repayment prior to the end of the
Term in circumstances where an Event of Default has not occurred, the Lender shall
provide the Borrower with thirly (30) days’ prior written notice of the required
repayment date.

Facilit:

Availajl;illty: The maximum amount that shall be available under the Facility at any time and from
time to time will, subject to the maximum amount of §7,000,000, be determined by the
Lender once each week (or more frequently as determined by the Lender) and will be
limited during such week (or other period as aforesaid) in accordance with the following
formula (the “Facility Availability):

the aggregate of:

() Accounts Receivable: Up to 90% of the net insured (satisfactory to the Lender)
eligible accounts receivable and up to 90% of the net domestic uninsured eligible
accounts receivable. The Lender will determine eligibility in its reasonable credit
discretion., General eligibility criteria will include the requirement that eligible
accounts receivable be less than 90 days past invoice date but no more than 60
days past due date unless such accounts receivable are insured and in compliance
with the insurance policy terms (maximum 90 days past invoice date) or are
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backed by an irrevocable letter of cradit drawn on a bank acceptable to the
Lender. In addition, eligible accounts will exclude (among other things as
determined by the Lender in its reasonable credit discretion) accounts of an
account debtor if 50% or more of the accounts owing from such account debtor
are past due, any account that is an obligation for which the total unpaid accounts
of the specific account debtor exceed 20% of the agpgregate of all gross accounts
as related to ecligible accounts receivable, to the extent of such excess, foreign
accounts not backed by letters of credit or acceptable credit insurance, bill and
hold, contras, credits in prior, inter-company receivables and amounts due from
affillated or associated companlies, governments, disputed and doubtful accounts,
progress billings (except where the receivables are insured satisfactory to the
Lender), pre-billed accounts and other accounts at the Lender’s discretion, Any
exceptions to the foregoing will be considered by the Lender in its sole discretion
as and when required. The advance rates are subject to a dilution test as
determined by the Lender; PLUS

(i)  Inventory: An amount of up to 75% of: (i) 30% of the cost (being the aggregate of
the supplier's invoice cost of the inventory in question (net of all discounts,
rebates and allowances and excluding all applicable taxes) plus inbound freight
charges, clearing charges and customs duties} of eligible raw materials; and (i)
up to 91.02% of the cost (being the Borrower's standard manufacturing costs for
each product as approved by the Lender in its sole discretion for margining
purposes from time to time. Notwithstanding the foregoing, for the purposes of
this section, such cost shall not exceed the agreed upor involce price (plus buyer
approved changes) for the product in question) of finished goods inventory based
on an independent appraisal by an appraiser acceptable to the Lender over which
the Lender has a valid charpe together with appropriate landlord waivers (at the
diseretion of the Lender) rounded to the nearest percentage., The Lender will
determine eligibility in its reasonable credit discretion. Eligible inventory criteria
shall not include inventory that is upsaleable, slow moving, damaged or obsolete,
work-in-process, packaging, inventory to be shipped to foreign subsidiaries,
consigned, rental in nature, used, or held offsite (except in a situation where
satisfactory landlord waiver/bailee letter is received that ineludes confirmation of
no-offset of payables due the vendor) or outside Canada all as determined by the
Lender in its discretion, Final inventory advance rates, eligibility and reserves
will be determined by the Lender in its discretion based in part on the independent
appraisal report findings together with the pre-closing field examination and may
be changed from time to time by the Lender in its discretion based in part on any
updated independent appraisals; LESS

(iif) the amount of the Facility (inctuding principal, interest and cosis) then
outstanding, together with all amounts owing by the Borrower to the Lender
under this Agreement or under any other agreement or instrument; LESS

(iv) reserves, determined by the Lender in its sole discretion, in respect of actual
and/or potential Priority Claims and/or Statutory Encumbrances liquidation
expenses and any other reserves, determined from time to time by the Lendet in
its sole discretion,

On a Business Day in each week as determined by the Leonder (the “Report Day™), prior
to 1:00 p.n. ET, the Borrower will provide a report (a “Weekly Borrowing Base
Report”) to the Lender (in such form as the Lender shall reasonably require) providing,
as at the end of the preceding week, a listing of all of the Borrower's accounts
recelvable, accounts payable, finished goods inventory, raw material inventory, work in
progress, inventory in transit, details of any then existing or potential Priority Claims,
the amount of the requested Facility advance to be made hereunder for the week, and
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any other information that may be reagonably required by the Lender., The Lender shall,
upon receipt of such report, caleulate the then existing Facility Availability and advise
the Borrower accordingly.

Faeility

Advances: Facility advances to be made hereunder shall be the lesser of the Borrower's requested
advance in its Weekly Borrowing Base Report and the then Facility Availabitity and
will, less any amounts to be deducted therefrom as provided for hereunder, be deposited
into the Borrower’s Disbursement Accounts,

Provided that no Event of Default has occwrred and is continuing, and that at the time the
advance is to be made the conditions contained in this Agreement have been satisfied,
Facility advances to be made hersunder shall, provided that the request is contained in a
Weekly Borrowing Base Report and that such Weekly Borrowing Base Report is
received by the Lender prior to 1:00 p.m. or the Report Day, be made no later than the
close of business on the next Business Day and for advance requests over $200,000 the
szcond Business Day.

Interest Rate

and Fees: Interest: Annual rate of 18% calculated on the daily outstanding balance of the Facility
and compounded monthly, not in advance and with no deemed reinvestment of meonthly
payments, On the occurrence of an Event of Default, interest shall be calculated at an
annual rate of 21% per annum calculated and compounded as aforesaid.

Facility Fee: A facility fee of $100,000 will be due and payable to the Lender at the time
of the first advance of the Facility and shall be deducted from the advance of the Facility.

Maintenance and Monitoring Fee; The Borrower shall pay a maintenance and monitoring
fee in the amount of $2,000 for each month, or pro-rated for any partial month, until the
Facility is repaid in full and any obligation of the Lender to make advances hereunder is
permanently cancelled. The aforesaid fee shall be paid monthly on the last Business Day
of each month during which such fee is payable, as provided for herein, and upon
repayment of the Facility and permanent cancellation of any obligation of the Lender to
make advances hereunder in respect of the final month in question.

Administration Fee: If the Bomrower fails to pay any amounts on the day such amounts
are due or if the Borrower fails to deliver the required reports set out herein, the Borrower
shall pay to the Lender a late administration fee of $100 per day until such date that such
payment has been made or the Borrower has delivered such report, as the case may be,

Expenses: The Borrower shall pay all fees and expenses (including, but not limited to, all
due diligence, consultant, fleld examination and appraisal costs, all fees and expenses for
outside legal counsel and other outside professional advisors and, after an Event of
Default and upon enforcement under any Security provided hereunder, the time spent by
the Lender and its representatives in retaking, holding, repairing, processing and
preparing for disposition and disposing of the Sceurity calculated at the Lender’s standard
per diem rate in effzct at such applicable time and established by the Lender in its sole
discretion for internal personnel of the Lender) incurred by the Lender in connection with
the preparation, registration and ongolng administration of this Agreement and the
Security and with the enforcement of the Lender’s rights and remedies under this
Agreement or the Security, whether or not any amounts are advanced under this
Agreement. If the Lender has paid any expense for which the Lender is entitled to
reimbursement firom the Borrower and such expense has not been deducted from the
advance of the Facility, such expense shall be payable by the Borrowsr within fifteen
{15) days following demand for payment and in the event that the Borrower does not pay
such amount to the Lender within the fifteen (15) day period, interest shall accrue on such
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expense at the highest rate payable by the Borrower under this Agreement, All such fees
and expeanses and interest thereon shall be secured by the Security whether or not any
funds under the Facilities are advanced,

Payments: Without limiting the right of the Lender to at any time demand repayment and subject to
and in addition to the requirement for repayment in full pursuant to this Agreement,
interest only at the aforesaid rate, calculated daily and compounded and payable monthty,
not in advance, shall be due and payable on the last Business Day of each and every
month during the Term,

Prepayment: The Facility can be repaid in full at any time without any fee or penalty upon sixty (60)
days written notice to the Lender, provided that if the Lender takes any actlon in the
exercise of its discretion under this Agreement which is an arbitrary change in the manner
which it exercises that discretion (such as arbitrarily determining previously eligible
accounts to be ineligible) that results in the amount actually available to the Borrower
under the Facility being reduced by an amount greater than $300,000 and the Lender has
not provided the Borrower at least thirty (30) business days written notice of such action
to the Borrower, the Borrower shall be permitted to repay the Facility in full without any
fee or penalty on five (3) days written notice. Ia addition, if the Lender refuses to fund
any subsequent advance, or indicates its intention to refuse to fund any subsequent
advance, the Borrower shall be permitted to repay the Facility in full without any fee or
penalty on five (5} days written notice,

DPeposit: The Lender acknowledges that it has been paid a deposit of $25,000 by the Borrower {the
“Deposit”} will be dealt with as follows:

)] If the Facility closes, the full amount of the Deposit will be credited against the
Facility; and

(if) If the Borrower chooses not to proceed with the Facility for any reason, the full
amount of the Deposit will be deemed a fully eamed work fee by the Lender and
non-refundable. The Borrower will also be responsible for any and all expenses
including legal fees incurred by the Lender.

Renewal: Subject to demand by the Lender or an Event of Default, the Borrower acknowledges that
the principal amount of the Facility is payable upon maturity and that the Lender is not
obligated to grant any renewal or extension of the Term, However, should the Borrower
wish to renew or extend the Term for a further six (6) month period, such renewal shall
also be conditional upon: {a) the Facility having been in good standing at all times; (b}
the Borrower providing sixty (60) days’ prior written notice to the Lender of its desire to
renew or extend the Term; and (¢} the Lender receiving an extension fee in the amount of
$20,000.

Cash Management
Systems:
(i} The Borrower shall establish and shall continue to maintain, at its expense, a

blocked deposit account (the “Blocked Account™) at BMO into which the
Borrower shall promptly deposit all funds received from all sources including,
without limitation, all account receivable payments, cash sales receipts, credit
card payments, any and all refunds received from any source whatsoever and
any proceeds of any advances or other loans made to it and shall direct its
account debtors that remit payments by electronic funds transfers to directly
remit all payments into the Blocked Account.

() BMO, the Lender and the Bomrower shall enter into an agreement (the “Blocked
Account Agreement”), in form and substance satisfactory te the Lender, acting
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repsonably, providing that all funds recelved or deposited in the Blocked
Account are the property of the Lender, that BMO has no Lien upon, or right to
set off against, the Blocked Account, the jtems received for depostt therein, or
the fupds from time to time on deposit thergin and that BMO will wire, or
otherwise transfer, in immediately available funds, on & daily basis, all funds
received or deposited into the Blocked Account to the Lender's account, as the
Lender may from time to time designate for such purpose. The Borrower agrees
that all payments made to the Blocked Account or other funds received and
collected by the Lender, shall be property of the Lender,

(il The Borrower and all of its affiliates, subsidiaries, officers, employees, agents,
directors or other persons (a “related person™) shall, acting as trustee for the
Lender, receive, as the property of the Lender, any monies, cheques, notes,
drafts or any other payment which comes into the possession or under the
control of the Borrower or, in the case of any related person, comes into its
possession or under its control and is rightfully that of the Borrower, and
immediately upon teceipt thereof where received by the Borrower or upon
becoming aware of the receipt thereof where received by a related person, the
Borrower thall deposit or shall cause the same to be deposited in the Blocked
Account, or remit the same or cause the same to be remitted, in kind, to the
Lender, In no event shall the same be commingled with any of the Borrower's
own funds. The Borrower agrees to reimburse the Lender on demand for any
amounts owed or paid to BMO regarding the Blocked Account or any other
bank or person involved in the transfer of funds to or from such Blocked
Account arising out of the Lender's payments to or indemnification of such bank
or person,

(iv) The Lender shall apply amounts received from the Blocked Account to the
Facility as applicable,

(v) The Borrower shall make ail of its payments and disbursements only from its
Disbursement Accounts.

(vi) The Borrower and BMO shall make the necessary arrangements to provide view
only electronic access to the Disbursement Accounts to the Lender.

Conditions

Precedent: The availability of the Faeility is subject to and conditicnal upon the following
conditions:
@ satisfactory completion of due diligence and continual due diligence, including

the Lender's review of the operations of the Borrower and lfs business and
financial plans;

{if) satisfactory completion of the Lender’s legal due diligence;

(iffy | receipt of a duly executed copy of this Agreement and the Security, in form and
substance satisfactory to the Lender and its legal counsel, registered as required
to perfect and maintain the security created thereby and such certificates,
authorizations, resolutions and legal opinions as the Lender may reasonably
require including an opinior from the Borrower’s counsel with respect status
and the due anthorization, execution, delivery, validity and enforceability of this
Agreement and the Security;

{iv} the discharge or subordination of any and all existing security against the
Borrower or the Guarantor as may be required by the Lender;
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{v) payment of all fees owing to the Lender hereunder;

(vi) the Borrower shall have opened the Blocked Account at BMO and shall have
entered into the Blocked Account Agreement;

(vii}y  delivery of such financial and other information or documents relating to the
Borrower or the Guarantor as the Lender may require;

(viii}  the Lender being satisfled that there has been no material deterioration in the
financial condition of the Borrower or the Guarantot;

(ix} no event shall have occurred and be continuing and no circumstanca shall exist
which has not been waived, which constitutes an Event of Default in respect of
any material commitment, agreement or any other instrument to which the
Bottower is a party or is otherwise bound, entitling any other party thereto to
accelerate the maturity of amounts of principal owing thereunder or terminate
any such material commitment, agreement or instrument which would have a
material adverse effect upon the financial condition, property, assets, operation
or business of the Borrower; and

(x} no event that constitutes, or with notice or loss of time or both, would constitute
an Event of Default shall have occurred.

Bach of the following is a condition precedent to any subsequent advance to be made
hereunder:

)] all of the conditions contained in this Agreement shall have been satisfied and
shall as at the time of the making of the subsequent advance in queston continue
to be satisfied;

(i) all of the representations and warranties of the Borrower herein are true and
correct on and a3 of such date as though made on and as of such date other than
those representations and warranties which relate to a specific date which shall
continue to be true as of such date;

(iii) no event or condition has cccurred and is continuing, or would result from such
advance, which constitutes or which, with notice, lapse of time, or both, would
constitute, a breach of any covenant or other term or condition of this
Agreement or of the Security;

(iv) such Borrowing will not violate any Applicable Law (which for the purposes of
this Agreement means, with respect to any persom, property, transaction or
cvent, all present or future statutes, regulations, rules, orders, codes, treaties,
conventions, fudgments, awards, determinations and decrees of any
governmental, regulatory, fiscal or monetary body or court of competent
jurisdiction, in each case, having the force of law in any applicable jurisdiction
then in effect;

) no Event of Default shall have oceurred; and
vi) no other event shall have occurred that, in the Lender's sole discretion, acting
reasonably, materially adversely affects or could materially adversely affect

either; (i) the business, assets, liabilities, prospects, financial condition or
operations of the Borrower, or (ii) the value of the Collateral.
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The making of an advance hereunder without the fulfiilment of one or more conditions
set forth in this Agreement shall not constitute a waiver of any such condition, and the
Lender reserves the right to require fulfillment of such condition in connection with any
subsequent advance.

Nothing in this Agreement creates a legally binding obligation on the Lender to advance
any amount under the Facility at any time unless the Lendet is completely satisfied in {ts
sole discretion that the Borrower is in compliance with every provision of this Agreement
and that no fact exists or event has occurred which changes the manner in which the
Lender previously evaluated the risks inherent in advancing amounts to the Borrower
under the Facility, whether or not the Lender was or should have been aware of such facts
or events differently at any time.

Covenants: Each of the Borrower and the Guarantor covenant and agree with the Lender, while this
Agreement is in effect to;

6 pay all sums of money when due hereunder or arising therefrom;

(i) provide the Lender with prompt written notice of any event which constitutes, or
which, with natice, lapse of time, or both, would constitute an Event of Default,
a breach of any covenant or other term or condition of this Agreement or of any
of the Security given in connection therewith;

(iii) use the proceeds of the Facility for the purposes provided for herein;

(iv) continue to carty on business in the nature of or related to the business
transacted by the Borrower priar to the date hereof in the name and for the
account of the Borrower;

(v} keep and maintain books of account and other accounting records in accordance
with generally accepted accounting principles;

(vi) subject to (vii), ensure all assets seeured by the Security are in existence and in
the possession and control of the Bowrower;

(vil}  not sell, transfer, convey, lease or otherwise dispose of any of its properties or
assets or permit any reorganization or change of control of the Borrower, other
than inventory in the ordinary course of business and on commercially
reasonable terms or as otherwise permitted herein,

(viif)  not sell, transfer, convey, encumber or otherwise dispose of any of its capital
stock or permit any reorganization or change of control of the Borrowet;

(ix) not purchase or redeem its shares or otherwise reduce its capital;

(x) not declare or pay any dividends or repay any shareholders’ loans, Interest
thereon or share capital,

(xi) not make loans or advances {(excluding for greater cerfainty, salaries and
bonuses (which shall not be funded from the sale of assets) payable in the
ordinary course of business and in accordance with past practice) to
sharcholders, directors, officers or any other related or associated party;

(xiiy  permit the Lender or its representatives, at any time and from time fo time with

such frequency as the Lender, in its sole discretion, may require, during business
hours, to visit and inspect the Borrower’s premises, properties and assets
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(including, without limitation, weekly inventory testing) and to examine and
obtain copies of the Borrower's records or other information and discuss the
Borrower’s affairs with the auditors, counsel and other professional advisors of
the Borrower all at the reasonable expense of the Borrower;

(xili)  forthwith notify the Lender of the particulars of any occurrence which
constitutes an Event of Default hereunder or of any action, suit or proceeding,
pending or to the Borrower's knowledge threatened against the Borrower (the
Lender acknowledging that it has been previously advised by the Borrower of
certain ongoing litigation invelving John Riddell in Ontario Superior Court of
Justice Court File No, CV-12-445723 (the “Riddell Litigation™), in respect of
which the Borrower shall provide monthly updates with the monthly compliance
certificate roted in (xiv){d) below);

(xiv) in a form and manner prescribed by the Lender (which may include by fax
and/or e-mail}, deliver to the Lender the following, signed by a senior officer of
the Borrower:

(a) weekly by Friday of each week, a list of total invoiced sales completed
during the preceding week and a list of credit notes and cash receipts
recelved by the Borrower from its customers during the preceding week
(Friday to Thursday inclusive);

(b) weekly by Friday of each week, the daily invoice register, credit note
register and cash receipts register in respect of the preceding week (Friday
to Thursday inclusive);

(c) weekly, by Friday of each week in respect of the preceding week (Friday to
Thursday inclusive), an aged accounts recelvable schedule, aged accounts
payable schedule, detailed inventory schedule (including, work in progress,
finished goods and raw materials) and summary trial balance;

(d) monthly, by the 25" of each calendar month, a compliance certificate in
form satisfactory to the Lender;

(¢} monthly, by the 25" of each calendar month in respect of the preceding
month, internally prepared financial statements for the preceding month and
internally prepared financial statements for the year to date;

(f) monthly bank statements for all bank accounts of the Borrower within 15
days of its month-end,

(2) monthly, by the 10 of cach calendar month in respect of the preceding
month proof of payments, in a form satisfactory to the Lender, of Pricrity
Clalms;

(k) aunually, no later than 30 days prior to the end of the Borrower's financial
year, financial and business projections for the following financial year;

(i) annually, within 90 days of the Borrower's and the Guarantor’s financial
year end in respect of the preceding financial year, review engagement
financial statements for the Borrower and the Guarantor that were prepared
by external auditors; and
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(i) such additional financial information with respect to Borrower and the
Guarantor as and when requested by the Lender;

provided that in the event that the foregoing reporting does not meet the
requirements of the Lender in its discretion, the Lender shall have the right to
appoint a consultant of its choosing at the expense of the Borrower to assist with
the reporting;

(xv) - file all tax returns which the Borrower must file from time to time, to pay or
make provision for payment of all taxes (including interest and penalties) and
other potential preferred ¢laims which are or will become due and payable and
to provide adequate reserves for the payment of any tax, the payment of which is
being contested;

(xvi)  not make capital expenditures in any financial year of the Botrower in excess of
$500,000 without the written consent of the Lender, which shall not be
unreascnably withheld, with any capital expenditures to be reported monthly
(and, for greater certainty, none of the proceeds from the Facility shall be used
to finance capital expenditures);

(xvil) not grant, create, assume or suffer to exist any mortgage, charge, Lien, pledge,
sccurity interest, including a purchase money security interest, or other
encumbrance affecting any of the Borrower’s properties, assets or other rights
except for Encumbrances in existence, known to and approved by the Lender as
the date hereof or from time to time;

(xviil) not grant a loan or make an investment in or provide financial assistance to a
third party (including, the Guarantor} by way of a suretyship, guarantee or
otherwise;

(xix)  not change its name, merge, amalgamate or otherwise enter into any other form
of business combination with any other entity without the prior written consent
of the Lender not to be used unreasonably withheld;

(xx}  keep the Borrower’s assets fully insured against such perils and in such manner
as would be customarily insured by companies catrying on a similar buginess or
owning similar assets naming the Lender as first loss payee and to ensure all
assets secured by the Security are in existence and in the possession and control
of the Borrower;

(xxi}  forthwith resolve existing accounting issues with aging accounts receivable
baiances resulting from “short-pays™ that continue to age out; and

(xxii) comply with all the applicable health, construction, environmental and other
laws and regulations; to advise the Lender promptly of any action, requests or
violation notices received from any government or regulatory authority
concerniing the Borrower’ operations; and to indemnify and hold the Lender
harmless frem all lability of loss as a result of any non-compliance with such
laws and regulations,

As general and continuing security for the performance by the Borrower of all of its
obligations, present and future, to the Lender, including, without limitation, the
repayment of advances granted hereunder and the payment of interest, fees and any other
amounts provided for hereunder and under the security documents, the Borrower
wndertakes to grant to the Lender and to maintain at all times the following security in



Events
of Default:
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form satisfactory to the Lender (the “Security™), in accordance with the forms in use by
the Lender or as prepared by its sokicitors:

()] a Demand Promissory Note evidencing the Facility;
(iiy a General Security Agreement, on the Lender’s form signed by the Borrower
. constitating a first ranking security interest in all personal property of the
Borrower;

(iii) an assignment of adequate all risk, business interruption, commercial general
liability and property insurance {including the equipment of the Borrower in an
amount not less than its appraised value) naming the Lender as first loss payee;

(iv) a postponement and subordination of all directors, officers, shareholders, non-
arms’ length creditors and related party loans, to include a postponement of the
right to receive any payments of both principal and interest under such loans;

)] a landlord waiver and consent in a form: satisfactory to the Lender;

{vi) a puarantee by the Guarantor in the limited amount of $1,000,000 supported by
a General Security Agreement, on the Lender’s form constituting a first ranking
security interest in all personal property of the Guarantor (registered in all
applicable jurisdictions);

(vii} an assignment of $1,300,000 of key man life insurance over the life of Csaba
Reider or undertaking to obtain the same satisfactory to the Lender within 39
days from the date of this Agreement; and

(vit)  such other security as may be required by the Lender.

Without limiting any other rights of the Lender under this Agreement, if any one or more
of the following events (an “Event of Default”} has occurred and is continuing;

(i} the Borrower fails to pay when due any principal, interest, fees or other amounts
due under this Agreement or under any of the Security;

(ii) the Borrower breaches any provision of this Agreement or any of the Security or
other agreement with the Lender,

({if) the Borrower is in material default under the terms of any other contracts,
agreements or otherwise with any other creditor (“material” for this purpose
meaning a default that would reasonably be expected to give rise to a liability of
the Borrower in excess of $50,000 or cause & Material Adverse Effect and, for
greater cerfainty, excluding the disputed coutsulting agreement between the
Borrower and John Riddell which is the subject of the Riddel} Litigation);

{iv) the Lender receives from any present or future guarantor a notice proposing to
terminate, limit or otherwise modify such guarantor’s liability under its
guarantee of the Borrower’s indebtedness to the Lender under the Facility or
under a security document or under any other document in favour of the Lender;

) the Borrower ceases or threatens to cease to carry on business in the ordinary
course;
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(vi) any default or failure by the Borrower to make any payment of, wages or other
monetary remuneration payable by the Borrower to its employees under the
terms of any contract of employment, oral or written, express or implied;

(vil)  any default or failure by the Borrower to keep current all amounts owing to
parties other than the Lender who, in the Lender's sole opinion, have or could
have a security interest, trust or deemed trust in the property, assets or
undertaking of the Borrower which, in the Lender’s sole opinion could rank in
pricrity to the security held by the Lender upon the property, assets and
undertaking of the Borrower;

(viii)  any breach by 2 guarantor of the provisions of any guarantee or other security,
undertaking or covenant given to the Lender to secure any guarantee;

(ix) if any representation or warranty made or deemed to have been made herein or
in any certificate or the Security provided for herein shall be false or inaccurate;

(x) if, in the reasonable opinion of the Lender, there is & Material Adverse Change
in the financial condition, ownership or operation of any of the Borrower;

(xi) the Borrower is unable to pay its debts as such debts become due, or is adjudged
or declared to be or admit to being bankrupt or insolvent;

{xily  any judgment or award is made against the Borrower or the Guarantor in excess
of $25,000 in respect of which there is not an appeal or proceeding for review
being diligently pursued in good faith and in respect of which adequate
provision has been made on the books of the Borrower or the Guarantor, as
applicable; or

(xili) any notice of intention is filed or any voluntary or involuntary case or
proceeding filed or commenced for:

(a) the bankruptey, liquidation, winding-up, dissolution or suspension of
: general operations of the Borrower;

®) the composition, rescheduling, reorganization, arrangement or
readjustment of] or uther relief from, or stay of proceedings to enforce,
some or zll of the debts of the Borrower,

(c) the appointment of a trustee, receiver, receiver and manager, liquidator,
administrator, custodian or other official for, all or any significaat part
of the assets of the Borrower,

) the possession, foreclosure, retention, sale or other disposition of, or
other praceedings to enforce security over, all or any sigoificant part of
the assets of the Borrower; or

(e) any secured creditor, encumbrancer or lienor, or any trustee, receiver,
receiver and manager, agent, bailiff or other similar official appointed
by or acting for any secured creditor, encumbrancer or lienor, takes
possession of or forecloses or retains, or sells or otherwise disposes of,
or otherwise proceeds to enforce security over all or any significant part
of the assets of the Borrower or gives notice of its intention to do any of
the foregoing;
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then, in such event, the Lender may, by written notice to the Borrower declare all monies
outstanding under the Facility to be immediately due and payable, Upon receipt of such
written notice, the Borrower shall immediately pay to the Lender all monies outstanding
under the Facility and all other obligations of the Borrower to the Lender in connection
with the Facility under this Agreement, The Lender may enforce its rights to realize upon
its security and retain an amount sufficient to secure the Lender for the Borrower’s
obligations to the Lender,

Nothing contained in this section shall limit any right of the Lender under this Agreement
to demand payment of the Facility at any time.

Evidence of

Indebtedness: The Lender shall maintain records evidencing the Facility. The Lender shall record the
principal amount of the Facility, the payment of principal and interest on account of the
Facility, and al! other amounts becoming due to the Lender under this Agreement,

The Lender's accounts and records constitute, in the absence of manifest error, conclusive
evidence of the indebtedness of the Borrower to the Lender pursuant to this Agreement.

Representations
and Warranties: The Borrawer represents and warrants to the Lender that:

(i) each of the Borrower and the Guarantor is a corporation duly incorporated,
validly existing and duly registered or qualified to carry on business in the
Province of Ontario or any other jurisdiction where they may carry on business;

(ii) the execution, delivery and performance by the Borrower and the Guarantor of
this Agreement has been duly authorized by all necessary actions and do not
violate the constating documents or any Applicable Laws or agreements to
which the Borrower and the Guarantor is subject or by which they are bound,;

(iii} the Borrower’s and the Guaranter's financial statements most recently provided
to the Lender fairly present their financial positions as of the date thereof and its
results of operations and cash flows for the fiscal period covered thereby, and
since the date of such financial statements, there has occurred no Material
Adverse Change in the Borrower’s and the Guarantor’s business or financial
condition; '

(iv) thete is no c¢laim, action, prosecution or other proceeding of any kind pending or
threatened against the Borrower or the Guarantor or any of their respective
assets or properties before any court or administrative agency which relates to
any non-compliance with any environmental law which, if adversely
determined, might have a material adverse effect upon its financial condition ar
operations or its ability to perform its obligations under this Agreement or any
of the Security, and there are no circumstances of which the Borrower or the
Guarantor is aware which might give rise to any such proceeding which has not
been fully disclosed to the Lender;

) the Borrower and the Guarantor have good and marketable title to all of their
properties and assets, free and clear of any Encumbrances, other than as may be
provided for herein;

{vi) no event has occurred which constitutes, or which, with notice, lapse of time ,
or both, would constitute, an Event of Default, a breach of any covenant or other
term or condition of this Agreement or any of the Security given in connection
therewith;
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(vii) the Borrower and the Guarantor have filed all tax returns which were required to
be filed by them, {f any, paid or made provision for payment of all taxes and
potential prior ranking claims (including interest and penalties) which are due
and payable, if any and provided adequate reserves for payment of any tax, the
payment of which is being contested, if any; and

{viii)  the Borrower’s obligation tc complete this transaction is not dependent upon any
condition whatsoever, and that the Lender assumes no obligation to assist the
Borrower to complete the transaction in any way, except to make available the
Facility as contemplated herein,

Field Examinations /

Appraisals; ) In addition to weekly inventory testing / audits at the discretion of the Lender,
the Borrower acknowledges that the Lender and its examiners shall be permitted
to conduct periodic field examinations of the Collateral and operations of the
Borrower, such examinations not to exceed four (4) in any calendar year prior to
an Event of Default and more frequently as the Lender may determine in its sole
discretion thereafter,

(ii) The Borrower further acknowledges that the Lender shall be permitted to obtain
inventory valuations (not to exceed two (2)) in any calendar year prior to an
Event of Default which is continuing and more frequently as the Lender may
determine in its sole discretion thereafter).

Environmental! In relation to the Borrower’s business, assets and projects: the Borrower is operating and
will continue to operate in conformity with all environmental laws; there are no
contaminants, poilutants or other hazardous substances (including, without limitation,
asbestos, products containing urea formaldehyde or polychlorinated biphenyl or any
radioactive substances) have been or are now stored or located at any property from
which the Borrower operates its business (collectively, the “Properties”) and no order,
approval, direction or other governmental or regulatory notice relating to the environment
has been threatened against, is pending or has been issued with respect to the Properties
or the operations of the business being conducted at the Properties; the Borrower is not
aware of any pending or threatened action, suit or proceedings relating to any actual or
alleged environmental violation from or at the Propetties, nor have any proceedings been
or are being instituted to make the Borrower or any other owner of the subject property
comply with environmental laws and regulationg; the Borrower will ensure that all of its
property and assets comply with existing legislation and will remain free of any
environmental problem; the Borrower will inform the Lender immediately upon
becoming aware of any environmenta! protblem or issue and will provide the Lender with
copies of all communications with environmental authorities and all studies or
assessments prepared on the Borrower’s behalf, all as soon as received by the Borrower;
the Borrower also agrees to pay the cost of any external environmental consultant
engaged by the Lender to effect an environmental audit and the cost of any environmental
rehabilitation, removal or repair necessary to protect, preserve or remediate the assets, '
including any fine or penalty the Lender is obligated to incur by reason of any statute,
order or directive by a competent authority, The Botrower agrees to indemnify the
Lender for any liability arising from an environmental problem including, without
limitation, for all decontamination and decommissioning costs or for damages incurred
by the Lender or its agents as a result of such contamination. For the purposes of this
Agreement, an “environmental problem” means an act of non-complianice to a law,
regulation, etc, or soil and/for underground water that contains one or many pollutants
{¢contaminants) in levels of concentration that exceed parameters or norms applicable for
the present use and intended use of any of the Borrower’s personal or real property
including leased property,
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In the event any environmental report shows that decontamination is required the
Borrower undertakes to forthwith carry out decontamination at its own expense should
this be required or requested.

Confidentiality: The Borrower and the Guarantor agree to keep all of the information and terms related to
this Agreement confidential. In particular, the existence of this Agreement or the
discussions surrounding this Agreement cannot be disclosed to any party, including other
creditors, without the Lender’s prior written consent. The parties acknowledge and agree
that information and terms related to this Agreement have been disclosed to Danbury
Financial Services In connection with the Borrower’s ongoing discussions with Danbury
Financial Services and have been or may be disclosed to BMO and shall not be
considered breaches of the forepoing confidentiality provisions.

General: Credit; The Borrower and the Guarantor authorize the Lender, hereinafter, to obtain such
factual and investigative information regarding the Borrower or the Guarantor from
others as permitted by law, to furnish other consumer credit grantors and credit bureaus
such information. The Lender, after completing credit investigations, which it will make
from time to time concerning the Borrower and the Guarantor, must in its absolute
discretion be satisfied with all information obtained, prior to any advance being made
under the Facility.

The Borrower and the Guarantor further authorize any financial institution, creditor, tax
authority, employer or any other person, including any public entity, holding information
concerning the Borrower of the Guatuntor or their assets, including any financial
information or information with respect to any undertaking or suretyship given by the
Borrower or the Guarantor, to supply such information to the Lender i order to verify
the accuracy of all information furnished or to be fumished from time to time to the
Lender and to ensure {he solvency of the Borrower and the Guarantor at all times.

Non-Merger: The provisions of this Agreement shall not merge with any of the Security,
but shall continye in full force and effect for the benefit of the parties hereto. In the event
of an inconsistency between this Agreement and any of the Facility and security
documentation, including the Security, the provisions of this Agreement shall prevail.

Further Assurances and Documentation; The Borrower and the Guarantor shall do all
things and execute all documents deemed necessary or appropriate by the Lender for the
purposes of giving full force and effect to the terms, conditions, underiakings hereof and
the Security granted or to be granted hereunder,

Severability; If any provisions of this Agreement is or becomes prohibited or
unenforceable in any jurisdiction, such prohibition or unenforceability shall not invalidate
or render unenforceable the provision concemed in any other jurisdiction nor shall it
invalidaté, affect or impair any of the remaining provisions of this Agreement.

Marketing: The Lender shall be permitted to use the name of the Borrower and the
amount of the Facility for advertising purposes.

Governing Law: This Agreement and all agreements arising hereinafter shall be deemed
to have been made and accepted in the City of Toronto, Ontario and consfrued in
accordance with and be governed by the laws of the Province of Ontarlo and of Canada
applicable therein.

Counterparts: This Agreement, the Security and all agreements arising hereinafter may be

executed in any number of separate counterparts by any one or more of the parties
thereto, and all of said counterparts taken together shall constitute one and the same
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instrument, Delivery of an executed counterpart of this Agreement by telecopier, PDF or
by other electronic means shall be as effective as delivery of a manually executed
counterpart,

Assignment and Syndication: This Agreement when accepted and any commitment to
advance, if issued, and the Security in furtherance thereof or any wairant or right may be
assigned by the Lender, or monies required to be advanced may be syndicated by the
Lender from time to time. For greater certainty, the Lender may assign or grant
participation in all or part of this Agreement or in the Facility made hersunder without
notice to and without the Borrower’s consent. The Borrower may not assign or transfer
all or any part of its tights or obligations under this Agreement, any such transfer or
assignment belng null and void insofar as the Lender is concerned and rendering any
balance then outstanding under the Facility immediately due and payable at the option of
the Lender. Any information provided to any syndicate members shall be communicated
to the members on a confidentlal basis and shall be maintained by the syndicate members
on a confidential basis and used by them solely in connection with the Facility.

Joint and Several: Where more than one petson is lable as the Borrower or Guarantor
for any obligation under this Agreement, then the liability of each such person for such
obligation is joint and several with each other such person,

Time: Time shall be of the essence in all provisions of this Agreement.

Whole Agreement, Amendments and Waiver: This Agreement, the Security and any
other written agreement delivered pursuant to or referred to in this Agreement constitute
the whole and entire agreement between the parties in respect of the Facility. There are
no verbal agreements, undertakings or representations in connection with the Facility. No
amendment or waiver of any provision of this Agreement will be effective unless it is in
writing signed by the Borrower, the Guarantor and the Lender. No failure or delay on the
part of the Lender in exercising any right or power hereunder or under any of the Security
shall operate as a waiver thereon, No course of conduct by the Lender will give rise to
any reasonable expectation which is in any way inconsistent with fhe terms and
conditions of this Agreement and the Security or the Lender's rights thereunder.

This Agreement must be aceepted by the Borrower and the Guarantor by no later than
5:00 pm on October 1, 2012, after which this Agreement will expire.

{THIS REST OF THIS PAGE IS INTENTIONALLY BLANK. SIGNATURE PAGE FOLLOWS]
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If the terms and conditions of this Agreement are acceptable to you, please sign in the space indicated below and
refurn the signed copy of this Agreement to us. Acceptance may also be effected by facsimile or scanned
{ransmission and in counterpatt,

We thank you for allowing us the opporfunity to provide you with this Agreement,
Yours truly,

BRIDGING CAPITAL INC.

Per:

Name;
Title:

I have authority to bind the Corporation,

ACCEPTANCE
The undersigned hereby accepts this Agreement this 1¥ day of October, 2012.
SUN PAC FOODS LIMITED
Per:

Name: Csaba Reider
Title: President

I have authority to bind the Corporation.
LIQUIBRANDS INC,
Per:

Name: Csaba Reider
Title: President

I have authority to bind the Corporation.
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If the terms and conditions of this Agreement are acceptable to you, please sign in the space indicated below and
return the signed copy of this Agreement to us. Acceptance may also be effected by facsimile or soanned
transmission and in counterpart.

We thank you for allowing us the opportunity to provide you with this Agreement,
Yours truly,

BRIDGING CAPITAL INC.

Per:

Name: i
R S

I have authority to bind the Corparation,

ACCEPTANCE
“T'he undersigned hereby accepts this Agreement this 1¥ day of October, 2012,

SUN PAC FOQODS LIMITED
Per:

Name: Csaba Reider
Title: President

1 have authority to bind the Corporation,
LIQUIBRANDS INC.
Per:

Name: Csaba Reider
Title: President

1 have authority to bind the Corporation.
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If the terms and conditions of this Agreement are acceptable to you, please sign in the space indicated below and
returtt the signed copy of this Agreement to us. Acceptance may also be effscted by facsimile or scanned
transmission and in counterpart.

We thank you for allowing us the opportunity to provide you with this Agreement.
Yours truly,

BRIDGING CAPITAL INC.

Per:

Narne:
Title:

1 have authority to bind the Corporation.

ACCEPTANCE
The undersigned hereby accepts this Agreement this 1* day of Qctober, 2612,

SUN PAC FCODS LIMIFED
Per;

Name: Csaba Reider
Title: President

1 have autherity to bind the Corporation.
LIQUIBRANDS INC.

Per. / M

Name: Csaba Reider
Title: President

I have authority to bind the Corporation.
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Schedule A
Definitions

In addition to terms defined elsewhere in this Agreement, the following terms shall have the following
meanings;

(a) “Applicable Laws” means, with respect to any person, property, transaction or event, all present
or future statutes, regulations, rules, orders, codes, treaties, conventions, judgments, awards,
determinations and decrees of any governmental, regulatory, fiscal or monetary body or court of
competent jurisdiction, in each case, having the force of law in any applicable jurisdiction.

(b) “BMO"” means Bank of Montreal including Harris Bank.

(c) “Business Day” means any day other than a Saturday or a Sunday or any other day on which
banks are closed for business in Toronto,

(d) “Collateral” means all of the Bortower's and the Guarantor's persenal property.

(e) “Disbursement Accounts™ means specifically account / transit numbers 1053912/0470 (CADS)
and 4612684/0002 (USS) at BMO from which the Borrower shall make all of its payments and
disbursements,

(H “Encumbrances” means any mortgage, Lien, pledge, assignment, charge, security‘interest, title

retention agreement, hypothec, levy, exesution, seizurs, attachment, garnishment, right of distress
or other claim in respect of property of any nature or kind whatsoever howsoever arising (whether
consensual, statutory or arising by operation of law or otherwise)} and includes arrangements
known as sale and lease-back, sale and buy-back and sale with option to buy-back or other
agreement to sell or give a security interest in and any filing of or agreement to give any financing
statement under the PPSA or Uniform Commercial Code (or equivalent statutes) of any
Jjurisdiction,

) “Lien” means any mortgage, charge, pledge, hypothecation, security interest, assignment,
encumbrance, lien (statufory or otherwise), charge, title retention agreement or arrangement,
restrictive covenant or other encumbrance of any nature or any other arrangement or condition that
in substance secures payment or performance of an obligation,

(h) “Material Adverse Change” means any change, condition or event which, when considered
individually or together with other changes, conditions, events or occurrences could reasonably be
expected to have a Material Adverse Effect.

3} “Material Adverse Effect” means a rmaterial adverse effect on (i) the business, revenues,
operations, assets, liabilities (contingent or otherwise), financial condition or prospects of the
Borrower; (i) on the rights and remedies of the Lender under this Agreement and the Security;
(iii) on the ability of the Borrower to perform its obligations under the Credit Documents; or
(iv) on the Liens created by the Security Agreements.

)] “person” includes a natural person, a parinership, a joint venture, 2 trust, 2 find, an
unincorporated organization, a company, a corporation, an association, a government or any
department or agency thereof, and any other incorporated or unincorporated entity,

k “PPSA” means the Personal Prqverty SEC‘H!‘ﬂy Act (Ontario) as the same may be amended from
Y
time to time.

)] “Priority Claims” means the aggregate of any amounts accrued or payable by the Borrower.

which under any law may rank prior to or pari passu with any of the Security Agreements or
otherwise in priority to any claim by the Lender for payment or repayment of any amounts owing
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under this Agreement, including: (i) wages, salaries, commissions or other remuneration;
(i) vacation pay, (iii) pension plan contributions; (iv) amounts required to be withheld from
payments to employees or other persons for federal and provincial Income taxes, employee
Canadian Pension Plan confributions and employee Employment Insurance premiums, additional
amounis payable on account of employer Canada Pension Plan contributions and employer
Employment Insurance premiums; (v) harmonized sales tax; (vi) provincial sales or other
consumption taxes; (vii) Workers' Compensation Board and Workplace Safety and Insurance
Board premiums or similar premiums; (viii) real property taxes; (ix)rent and other amounts
payable in respect of the use of real property; (x)amounis payable for repair, storage,
ransportation or construction or other services which may give rise to a possessory or registerable
lien; (x1) claims which suppliers could assert pursuant to Section 81.1 or Section 81.2 of the
Bankruptcy and Insolvengy Act (Canada); and (xii) WEPPA Claims,

(m) “Statutory Encumbrances” means any Encumbrances arising by operation of Applicable Laws,
including, without limitation, for carriers, warchousemen, repairers, taxes, assessments, statutory
obligations and governmerit charges and levies for amounts not yet due and payable or which may
be past due but which are being contested in good faith by appropriate proceedings (and as to
which there are no other enforcement proceedings ot they shall have been effectively stayed),

(n) “WEPPA Claims” means any claims made against the Borrower pursuant to the Wage Earner
Protection Program Act, 8.C. 2005, ¢. 47, 5.1, as the same may be amended, restated or replaced
from time to time.

Words importing the singular include the plural thereof and vice versa and words importing gender include
the masculine, feminine and neuter genders,
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January 17, 2013

Sun Pec Foods Limited

10 Sun Pas Blvd,

Brampton, Ontario .68 4RS
Attention; Caaba Reider, President
Dear Mr, Reider:

Re: Bridging Capital Ine. (the *Lender™) credit feility in favour of Sun Pac Foods Limited {the “Borrower™)

b The Lender {s pleased to offer the credit facilities (callectively, the “Facitlty) described in this amended and restated lotier
agreentent (which, for greater certalnty, emends and restates the letler agreement dated October 1, 2012, among the Lender,
the Borrower and the Guarantot) (the “Agreement”) subject to the terms and conditions set forth hereln including, without
lirnitation, the satisfactory completion of due diligence. Unless otherwise indicated, zll amounts are :xpressed in Canadian
currency, All capitalized terma not otherwise defined in the body of this Agreement shiall have the meanings sseribed

tharsto in Schedule “A™, _
Borrowers Bun Pac Foods Limited
Guarantor: Liquibrands Ine, (the *Guarantar')
]
P‘}j Lander: Bridging Capital Inc. |
Facility: (1) Demend revolving loan of up to $5,000,000, based on the lending formula
H‘g described hereln (the “Facility A Loze™). The Pacility A Loan may be
£ ‘ increased to up to $7,000,000 in incrementa of $1,000,000, provided the
“w following conditions sre met: (a} the lending formula supports the increased
antount, (b) 2 1% commitraoht foe on the meremental amount is paid prior to
funding, (o) two weeks’ prior written notice ia provided to the Lender together
with payment of the commitment fea on the incremental smount, and (d) the
Pacility {3 not in default For greater certainty, the maximmum amount of the
Facility A Loan at any time shall not exceed 57,000,000,
(i Demand non-revolving loan in the amount of the lesser of (i) $2,250,000 and (i)
90% of the Equipraert Appraisal (the “Facility B Loan”),

Purpose: To support the working capital needs of the Borrower.

Term: The earlier of demand and January 14, 2014 (the “Term”). In the event of demand for
repayment prior to the end of the Term in circumstances where an Event of Default has
not ocenrred, the Lender shall provide the Bomrower with thirty (30} days’ prior written
notics of the required repryment date.

Facility A Loan

Availability: The maximum amount that shall be available under the Facility A Loan at any time md

from tlme to time will, subject to the max{mum amount of $7,000,000, be determined by
the Lender once each wesk (or more frequentiy as determined by the Lender) and will be
limited during such weck {or other perlod as aforesaid) in accordance with the following
farmuta (the “Facility A Loan Availability™):

the aggregate of:
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() Accounts Receivable: Up to 50% of the net insured {satlsfactory to the Lender)
cligible acconnts receivable and np to 90% of the net domestlc uninsurad sligible
gecounts receivable, The Lender will determine eligihility in its reasonabte credit
discretion. General eligibility criteria will include the requirement thet eligible
accounts receivable be legs than 90 days past invoice date bit no more than 60
days past dus date unless such sccounts recelvabla ars insured and ln compliatce
with the insurance policy terms (maxlmum 90 days past inveice date) or am
becked by an irrevocable letter of credit drawn on a bank acceptable to the
Lender, In addition, cligible accounts will exclude (among other things as
determined by the Lender in its reasonable credit dissretion) accounts of an
aceount debtor if 50% or more of the agcounts owing from such account desbtor
are past due, any account that i3 an obligation for which the total impaid accounts
of the specific account debtor excead 20% of the aggregate of all gross accaunts
as related to eligible accounts receivable, to the extent of such excesa, foreign
accounts not backed by ietters of credit or scceptable credit insurance, bill and
hold, contras, eredits in prior, inter-company receivables and ameunts due from
affiliated or assoelaind companizs, governments, disputed and doubtful accounts,
progress billings (except where the receivables are ingured satisfuctory to the
Lender), pre-billed accounts and other accounts at the Lender’s discretion. Any
exceptions to the {oregoing will be considered by the Lender in its sole discretion
as and when required. The advance rates are subject to & dilution test re
determined by the Lender; PLUS

(i) Inventory: An amount of up to 73% af: {i) 50% of the cost (being the nggregate of
the suppliers involes cost of the inventory in question (set of all discounts,
rebates and allowances and excluding all applicable taxes) plus inbound freight
charges; clearing cherges and custoras duties) of cligible raw materials; and (i)

. up to $1.02% of the cost (being the Borrower's standard manufacturing costs for

13 each product as approved by the Lender in its sole discretion for margining

< purposes from time to time. Notwithstanding the foregoing, for the purposes of

this section, such cost shall not exceed the agréed upon invoics price (plus buyer
approved changes) for the product in question) of finished goods inventory based
on an independent appraisal by an appraiser acceptablo to the Lender over which
the Lender has a valid charge together with appropriate landlord waivers (at the
discretion cof the Lender) rounded to the nearest percentage. The Lender will
determing eligibillty {n its reasonable credit discretion. Eligible iventory criteria
shalt not include inventory that is unsaleable, slow moving, damaged or obsolete,
work-in-process, packaging, inventory to be shipped to foreign subsidlaries,
consigned, rental in natare, used, or held offsito (except in a situation where
satisfactory landlord waiver/bailes letter is received that includes confirmation of
no-offset of payables due the vendor) or outside Canada alf as determined by the

Lender in its dlscretion. Final inveatory advance rates, eliglbility and reserves

will be determined by the Lender in its discretion based In past on the independent

appreisal repost findings together with the pre-closing ficld examination and may
be changed from time to time by the Lender in lts discretion based in part op any
upduted independent appralsals; LESS

{iii} the amount of the Facility A Loan (including principal, interest and costs) then

’gﬂ outstanding, together with all amounts owing by the Borrower to the Lender
A under this Agreernent of under any other agreement or instrument; LESS

(iv)  reserves, determined by the Lender in its sole discretion, in respect of actual
and/cr potential Priority Claims and/or Statutory Encumbrances liquidation
expenses and any other reserves, determined from ime to time by the Lender in
ita sole discretion.
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On a Business Day in each week as determined by the Lender (the “Report Day™), pricr
to 1:00 pm. ET, the Borower will provide a report {a “Weekly Borrawing Base
Report™) to the Lender (I such form ag the Lender shall reasonably require) providing,
a¢ at the end of the preceding week, a listing of all of thke Borrowsr's accounts
receivable, accounts payable, finished goods inventoty, taw material fnventory, work in
progress, inventory in fransit, details of any then existing or potential Priority Clalms,
the amount of the requested Facility advance to be made hereunder for the week, and
sty other infurmation that may be reasonably required by the Lender, The Eender shall,
upon receipt of such report, calculate the then existing Facility A Loan Availability and

i ‘ wdvise the Borrower accordingly.

L%‘

- Facillty A Lo

" Advances: Pacility A Loan advances to be made hereunder shall ba the lesser of the Borrower's
i roquested advance in its Weekly Borrowing Base Report and the then Facility A Loan
g Avallability and will, less any amounts to be deducted therefrom as provided for

hereunder, be deposited into the Borrowar's Disbursement Accounts.

Provided that no Event of Default has occurred and is continuing, and that at the time the
advanae is to be made the conditiona contained in this Agreemeant have been satisfied,
Facility A Loan advances to be made hereunder shall, provided that the request iy
contained fn 8 Weekly Borrowing Base Report and that such Weekly Borrowlng Base

j'% Report is received by the Lender prior to 1:00 p.m, on the Report Day, be mads no later
4 than the clase of business on the next Business Day and for advance requests aver
$200,000 the second Business Day.
Kacility B Loan
Advances: Provided that no Event of Default has occurred, and that at the Hme the advance i5 to be

made the conditlons contained In this Agresment hgve been satisfied, the Lender shall
1,»,;; advance to the Borrowes as e Facility B Loan advancs by way of two advances, the lesser
ot of $2,250,000 and 90% of the Equipment Appraisal, loss, without duplication In respect
of tha Facility A Loan, reserves as determined by the Lender in its dole discretion, in
respect of aotusl andfor potential Prlorlty Claims andfor Statutory Encumbrances
o liguidation expenses. The first advance shall be in the amount of $500,000. Thereafter,
‘133 provided that no Event of Defhult kas occurred, thet at the time the advance ig 1o be made
k4 tha conditions contained in this Agresment have been satisfied, that the Lendor hes
recelved and s satisfied with an Equipment Appraisal, ond that the 90% of the
Equipment Appraisal less reserves is greater then the Focility B Loan advance
putstanding, the Lender shail advance by way of an second advance to the Borrower an
amount equal o such difference as an additlonal Facility B Loan advance. Facility B
Loan advances shall be deposited into the Borrower's Disbursement Aceount, To the
extant the Fueility B Loan advances af any time exceed the lesser of §2,250,000 and 90%
of the Bquipment Appraisal less teserves, ihe Borrower shall forthwith pay to the Lender
an amount equal to such excess,

Interest Rate

sod Fees: Intercgt; Annual rate of 18% calculated on the daily outstanding balance of the Facility
and compounded monthly, not in advence and with no deemed reinvestment of monthly
payments. On the oocurrence of en Event of Default, interest shall be calcufated at an

= annua} rate of 21% per annum calculated and compounded ay aforasaid.

\% Facility Fee: A renewal and facility fee of 8% of the lesser of $2,250,000 and $0% of the
BEquipment Appraisal less reserves shall be carned by the Lender at the tme of

b} acceptance of this Agreement, shail be secured by the Security and be payuable to the

‘r§ Lender on the sarkar oft (i} the second advance of the Facility B Loan (in which case,

B such fee shall be deducted from such advancc); and {if) February 15, 2013 (in which cass,
such fee shall be ireated as an advance of the Facility A Loan),
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Maintenance apd Monfioring Fee: The Borrgwer shall pay a maintenance and monitoring
fee in the emount of $2,000 for each month, or pro-tated for eny partial month, until the

Facility is repald in full and any obligation of the Lender to malke advances hereunder is
permaneatty cancelled. The aforesaid fee shall be paid monthly on the last Business Doy
of each month dwring which such fee is payable, as provided for hecein, and upon
repayment of tha Facility and permanent cancellation of any cbligation of the Lender to
make advances hersunder in respect of the final menth in guestion.

Administration Fee: If the Borrower fails to pay any amounts on the day such amounts
are dua or if the Borrower fails to deliver the required reports set out hereln, the Borrower
shall pay to the Lender a Jute administration feo of $100 per day until such date that such
payment has been made or the Borrower has dellvered such report, as the case may be.

Expenses: The Borrower shall pay all fees and cxpenses (including, but not imited to, all
due diligence, consultant, field examination and appraisal costs, all fees and expenses for
outside legal counsel and other outside profsssional advisors and, after an Event of
Pefault and upon enforcement under any Security provided hereander, the time gpont by
the Lender and its representatives in retuking, holding, repairing, processing and
preparing for dispositios and disposing of the Security calculated at the Lender’s standard
per diem rate in affect at such applicable timo and established by the Lender in its sole
discretion for internal personnel of the Lender) incurred by the Lender in connection with
the proparation, registration and ongolng administration of this Agreemont and the
Security and with the enforcement of the Lender’s rights and remedlss under this
Agreement or the Security, whether or nat any amounts are pdvanced umder this
Agreement, If the Lender has pald any expense for which the Lender is entitled to
relmbursement from the Borrower and such expense has oot been deducted from the
advence of the Facility, such xpense shall be payable by the Bomower within fifteen
(15} days following demand for payment and in the event that the Dorrower does not pay
such amount to the Lender within the fifteen (15) day period, interest shall accrue on such
expense af the highest rate payable by the Borrower under this Agresment. All such fees
and expenses and interest thereon shall be secured by the Security whether or not any
, funds under the Facilities are advanced,

Payments: Without limiting the right of the Lender to at any time demand repayment and subject to
and {n addition to the requirsment for repayment {n full pursuant to this Agreement,
Interest only at the aforesaid rate, calculated daily and compountded and payshle monthly,
not In advance, shall be due and payable on the last Business Day of sach and ¢very
month during the Term.

}g Prepayment: The Facility B Loan can be repaid in full at any time without any fee or penalfy upon
i sixty (60} days written notice to the Lender, provided that if at any time following the
determination of tha amount of the second advance undet the Facillty B Loan, the amount
available to the Barrower under the Facllity B Loac is less than $1,200,000, the Borrower
shall be permitted to repay the Facility B Loan in full without any fee or penalty on five
(5) days written notice. For greater certainty, thers shall be no repayment of the Facility
A Loan uaitil the Facility B Loan has been indefeasibly repald in fiall.

The Facllity can be repaid in full at any time without any fee or penalty upou sixty (60)
days written notice to the Lender, provided that if the Lender takes any action in tha
excreise of its discretion under this Agresment which I8 an arbitrary change in the mannar
which it exerciges that discretion (such as arbitrarily determining previously eligible

e

% secommts (0 be ineligible) that results in the amourt actually avallable to the Borrower

i under the Facility A Loan being reduced by en amount graater than $300,000 and the
Lender has not provided the Bomower at least thirty (30) business days written notice of

- such action to the Borrower, the Borrower shall be permitted to repay the Facility in full

o Docki2030857vA
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without any fee or penalty on fivs (5) days written notice, In additlon, if the Lender
cefuses to fund any subsequent advanece, or indicates ita intention to refisn to find any
subsequent advance, the Borrawer shall be permitted to repay the Pacility in full without
uny fee o penalty on five (5) days written notice.

Bubject to demand by the Lender or an Event of Default, the Borrower acknowledges that
the principal amount of the Facility is payable upon maturity and that the Lender |5 not
chligated to grant any renewal or extension of the Tenm, Howewer, should the Borrower
wish to renew or exiend the Term for & further six (6) month period, such renewal shall -
also be conditional upon: (a) the Facility having been (n good standing a2t sll times; (b)
the Borrower providing sixty {60) days’ prior written notioe to the Lender of its desire to
renew or extend the Term; and (c) the Lender receiving an extension fee in the atount of
$20,000,

)] The Borrawer shall establish and shall continua to maintain, &t ity expensa, n
blocked deposit account (the “Blocked Account™ at BMO imte which the
- Borrower shall promptly deposit all funds recelved from all sources including,
without limitation, all account receivable payments, cesh sales raceipts, credit
card payments, any and all refunds received from any source whatsoever and
aty proceeds of any advances or other loans made fo it and shall direct its
account debtors that remit payments by olectronie funds transfers to directly
rernit all payments into the Blocked Account.

(it) BMO, the Lender and the Berrower ghall énter into an agreement (the “Blocked
Account Agreement™), in form and substance satisfactory to the Lender, acting
reasonably, providing that all funds received or deposited in the Blocked
Account are the property of the Londer, that BMO has no Lien upon, or right fo
set off against, the Blocked Account, the items recetved for deposit therein, or
the funds from time to time on deposft thereln and that BMO will wite, or
otherwise transfer, in immediately available funda, on a daily basts, all funds
received or deposited into the Blocked Account to the Lender's account, as the
Lender may from time to time designate for such purpose. The Borrower agrees
that all payments mads to the Blocked Account or other funds received and
collected by the Lender, shall be property of the Lender,

(it The Borrawer and all of its affiliates, subsidiarics, officers, employees, agents,
directors or ather peraons (4 “related person®) shall, acting as trustse for the
Lender, receive, as the property of the Lender, any monics, cheques, notes,
drafta or any other payment which comes into the pessession or under the
contrel of the Borrower or, in the case of any related person, comes into its
possession or under its control and is rightfully that of the Porrower, and
immediately upon receipt thersof where received by the Borrower or upon
becoming aware of the recefpt thereof where received by & related parson, the
Borrowsr shall deposit or shell canse the sams to be deposited in the Blocked
Account, or remit the same or cause the same (0 be remitted, In kind, to the
Leader. In no cvent shall the same be commingled with any of the Bogower's
own funds, The Borrower aprees to reimburse the Lender on demand for any
amounts owed or paid to BMO regarding the Blocked Accomst or any other
bank or person invelved in the transfer of funds to or from such Blocked
Acgount arising out of the Lender's payments to or indemnification of such bank
or parson.

(ivy  The Lender shall apply amounts received from the Blocked Account to the
Facility as applicable,
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v The Borrower shall make all of its payments and disbursemnents only from its
Disbursentent Accaunts.

tvi) The Borrower and BMO shali make the necessary arrangements to provide view
only clectronic access to the Dishursement Accounts to tha Lerder,

e
s

Conditions
Precedent: The aveilabillty of the Facility i3 subject to and conditional upon the following
conditions:

(D satisfactory completion of due diligence and continual due diligence, including
the Lender"s review of the opsrations of the Borrower and its business and
financia! plans;

{ify satisfagtory completion of the Lender's legal due diligence;

(i) receipt of & duly executed copy of this Agreement and ths Security, in form and
substance satisfactory to the Lender and its logal counsel, registered as required
to perfect and maintain the security crested thereby and such certificates,
authorizations, resolutions and legal epinions as the Lender may reasonebly
require including an opinion from the Borrower's counsel with respect status
and the due authorization, execution, delivery, validity and enforceahility of this
Apreement and the Security;

(v} the discharge or subordination of amy and all existing secutity against the
Borrower or the Guarantor as may bo requited by the Lender;

V) payment of afl foes owing to the Lender hereunder;

(vi) the Borrower shall have opened the Blocked Account at BMO and shall have
entared into the Blocked Account Agreement;

i (vif)  delivery of such financfal and other information or documents relating to the
Borrower or the Guarantor as the Lender may require;

{viil)  the Lender being satisfied that there has been no material deterioration in the
financial condition of the Borrower or the Guarantor;

(ix) no event shal! have cccorred and be continuing and no circumatance shall exlst
which has not been walved, which constitutes an Event of Default in respect of
any material commitment, agreettient or any othet instrument fo which the
Bomower is & party or is otherwise bound, entitling any other party thereto to
ancclerate the maturity of amounts of princlpal owlng thereunder or terminate
any such material commitment, agreement or [nstrument which would have a
material adverse effect upon the financial condition, property, asssts, operation
or business of the Barrower; and

4 xy no event that constitutes, or with notice of loss of timse or both, would constitute
n Event of Defmilt shall have occumred,

Each of the followlrg is a condition precedent to any subsequent advance to be made
hereunder: ’

(i) all of the conditions confained in this Agreement shall have been satisfied and
shall as at the time of the making of the subseqaent advance In question continue

Dacizo208gh
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to be satisfied;

(iiy ell of the representations and warranties of the Borrower herein arg true and
corrcet on and as of such date as though made on and as of such date other than
those representations and warranties which relate to a specific date which shali
contihue 1o be trus as of such date;

(iify  no ovent or condition has oecurred and is continuing, or would resylt from such
advancs, which constitutes or which, with notice, lapse of time, or both, would
constitole, a breach of any covenani or other term or condition of this
Agresment or of the Security;

) such Borrowing will not violate any Applicable Law (which for the purposes of

{his Agreement means, with respect to any persom, property, transaction or
avent, all present or future stafutes, regulations, rules, ordery, codes, tresties,
conventions, Judgments, awards, determinations and decrees of any
governmental, regulatory, fiscal or monetary body or court of competent
Jurisdiction, in each case, baving the force of law in any applicable jurlsdiction
then in effect;

) no Event of Default shall have ocewred; and

(vi) 1o other event shall havo occurred that, in the Lender's sole discretion, acting
reasonably, materially adversoly affecin or could materlally adversely sffect
either; (i) the business, assets, liabilitles, prospects, financial condition or
operations of the Borrower, or (i) the value of the Collateral.

‘The making of en advance hereunder without the fulfillment of one or more ¢onditions
set forth [n this Apreement shall not constitute a waiver of any such condition, and the
Lender regerves the right to require fulfillment of such condition in connection with any
subsequent advance,

Mothing In this Agreement creatcs a legally binding obligation o the Lender to advance
any amount, under the Racility at amy time unless the Lender is completely satisfled in its
sole discretion that the Borrower is in compliance with every provision of this Agreement
and fhat no fact existy or event has occurred which changes the manner in which the
Lender previously cvaluated the risks ipherent in advancing amounts to the Borrower
under the Facillty, whether or not the Lender waa or should have been aware of such facts
or evenis differently at any time,

Each of th« Borrower and the Guarantor covenant and agese with the Lender, while this
Agreement is in effect to:

0] pey all sums of meney when due hereunder or arising therefrom;

(i) provide the Lender with prompt written notice of any event which constitutes, or
which, with notice, lapse of time, or both, would constitute an Event of Default,
# breach of any covenant or other term or condition of this Agreement or of any
of the Security given In connection therowith;

{iif) usa the proceeds of the Facility for the purposes provided for hereln;
(iv) confinue to carry on business in the nature of or related to the business

transacted by the Borrower prior to the date hereof in the name and for the
account of the Borrower;
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i (v) keep and malutaln books of account and other acoounting records in accordance
@g with generally sccepted acconnting principles;

(vi) subject to (vif), onsure all assets secured by the Security are in existence and in
the possession and control of the Borrower;

{viiy  not setl, transfer, convey, lease or otherwise dispose of any of its properties or
assets or permit any reorganization or change of controf of the Bomower, other
than inventory in the ordinary course of business and on commareially
reasonable terms or as otherwise permitted herein; '

(vitly not sell, transfer, convey, encumber or otherwise dispose of any of lts capital
stock or permit any rearganization ot change of control of the Borrower;

(ix) not purchase or redestn its shares of otherwise reduce its capital;

{x} not declare or pay any dividends or repay any shareholders' loans, interest
thereon or share capital;

(xl) not make loans or advances (excluding for greater certainty, salaries and
bonuses (which shall not be funded from the sale of assets) payabls In the
ordinary course of business and in accordance with past practlce) fo
sharcholders, directors, officers or any other ralated or assaclated party;

{xii}  permit the Lender or its representatives, at any thne and from tims to time with

. such frequency as the Lender, in its sole discretion, may require, during business
hours, to visit and inspect the Borrower's premised, properties and assels
(including, without limitation, weekly invemtary testing) and to examine und
obtein copies of the Borrower’s records or other information and discuss the
Borower’s affairs with the auditors, counsel and other profeasional advisors of
the Borrower all at the reasonable expense of the Borrower;

*’f‘:“ (xiif)  forthwith notify the Lender of the particulars of any occurrence which

iy constitutes an Bvent of Default hereunder or of any action, suit or proceeding,
pending or to the Borrower's knowledge threatened against the Borrower (the
Lender acknowledging that it has been previously advized by the Borrower of
certain ongoing litigation invelving John Riddell In Ontaro Superior Court of
Justice Court File No. CV-12-445723 (the “Riddell Litigation™), in respect of
which the Borrower shall provide monthly updates with the montaly compliance
certiflcate noted in (xlv)(d) below);

(xiv) in a form and manner prescribed by the Lender (which may include by fex
and/or e=mail}, deliver to the Lender the following, signed by a senior offfcer of
the Borrower:

(a) weekly by Friday of each week, a list of {otel invoiced sales completed
during the preceding week and a list of credit notes and cash receipts
recefved by the Bomower from fts customers during the preceding week
(Friday to Thursday inclusive);

(b} weekly by Fridsy of each week, the daily involce register, credit note
register and cash reccipts register in respect of the preceding week (Friday
to Thursday inclusive);

{c) weekly, by Friday of each week in respect of the preceding week (Friday to
Thursday inclusive), an aged accounis receivable schedule, aged accounts

&
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payable schedule, detatled inventory schednle (including, work In progress,
Bnished goods and raw materials) and summary trinl balance;

{dy monthly, by the 25" of each calendar month, & compliance certifioats in

— form satisfactory to the Lender;
@ ,
’“ﬁ (&) mienthly, by the 25 of cach calendar month in respect of the preceding

month, intemally prepared financial staternents for the preceding month and
internally prepured financial stutements for the year bo date;

{f) monthly bank statements for all bank accounts of the Borrower within 13
days of ts month-and,

() monthly, by the 10" of each calendar month in respest of the preceding
ey month proof of payments, in a form safisfectory to the Lender, of Priority
Claims;

(h) annually, no later thon 30 days prior to the end of the Borrower's financial
year, financial and business projections for the following financial year;

(i} annuaily, within 90 days of the Borrower's and the Guaranfor’s financial
year end in respect of the preceding financial year, review enpegement
financial staterments for the Borrowsr and the Guarantor that were propared
by external auditors; and

¢

faery

such -additional financial {nformation with respect to Bomower and the
Guargator as and when requested by tho Lender;

provided that in the event that the foregoing reporling does not mest the
requirements of the Lender in its discrotion, the Lender shall have the right to
eppoint a coneultant of its choosing at the expense of the Borrower to assist with
the veporting; '

(xv)  file all tax refurns which the Borrower must file from time fo time, to pay or
make proviston for payment of all taxcs (including intecest and penaltles) and
other potentis! preferred claims which are or will become due and payable and -
to provide adequate reserves for the payment of any tsx, the payment of which is
being contested;

{(xvi)  not make capital expenditures in any financial year of the Bormower in cxcess of
$500,000 without the written consent of the Lender, which shall pot be
unreasonably withheld, with any capital expendifures to be reporied monthly
{end, for greater certainty, none of the proceeds from the Facility shall be used
1o finance capital expenditures);

{xvli) not grant, creats, assume or suffer to exist any mortgage, chargs, Lien, pledge,
socurity interost, including a purchase toney securlty interest, or other
encumbrance affecting any of the Bomower's properties, nsscts or other rights
except for Encumbratces in exlatence, krown o and approved by the Lender as
the date hereof or from time to fime;

(xviii) not grant a loan or make an investment In or provide fnancial assistance to a
W third party (including, the Quarantor) by way of u suretyship, guerantec or
; othervwise;

(xix)  not change its name, merge, amalgamate or otherwise enter into any other form

Doci2030687v1
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of business combination with any other entity without the prior written conaent
of the Lender not io be used unreasonably withheld;

(xx) keep the Borrower's assets fully insured against such perils and in such manner
us would be customarily insured by companies carrying on a similar business or
owning similar assets naming the Legder as first loss payes and to ensure all
gysets secured by the Security are in existence and in the possession and confrol
of the Borrower; and

{xxl) comply with all the applicable health, construction, environmental and other
laws and regulations; o advise the Lender promplly of any action, requests or
violation notices received from any government or regulatory authority
concerning the Borrower' operations; and to indemnify and hold the Lender
hannless from all liability of loss as a result of any non-compliance with such
laws and regulatons,

Ad general and continuing security for the performance by the Bormower of all of its
obligaiions, present and fuure, to the Lender, Including, without limitation, the
repaymant of advances granted hersunder and the payment of interest, foes and any other
smourts provided for hercunder and under the securily documents, the Borrower
undertakes to grant to the Lender and to maintain at all times the following security In
form satisfactory to the Lender {the “Security*), in accordance with the formy in use by
the Lender or us prepared by its solicitors:

(& a Demnand Promissory Notes evidencing the Facility;

D] d General Security Agreement, on the Lender's form signed by the Borrower
constituting a first ranking security intercst In ail personal property of the
Borrower;

(1ii} an assignment of adequate all risk, business interruption, commercial general
liahility and property insurance (including the equipment of the Berrower in an
amouat not legs than ity appraised valpe) naming the Lender as first loss payee;

(iv) a postponement and subordination of all dirsctors, officers, sharcholders, non-
armns’ fength creditors and rolated party loans, to include a postponement of the
right to receive any payments of both principal and interest under such joans;

) a landlord waiver and consent in a form satisfuctory to the Lender;

(v a guarantee by the Guarantor in the limited amount of $1,000,800 supperted by
& Gonersl Security Agreement, on the Lender’s form constituting a first ranking
security Interest In all persomal property of the Guarantor (registered in ali
apphicable jurisdictions);

{vil)  an assignment of $1,500,000 of key man lifs insurance over the lifi: of Canba
Reider or undertaking to obtain the same satisfactory to the Lender within 30
days from the date of this Agreement; and

(viii)  such other security as may be required by the Lender.

Without limifing any other rights of the Lender under this Agresment, if any one or more
of the following events {sn “Event of Default’) hay aceurred and ia continuing:
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0] the Bortower fails to pay when due any prinefpal, interest, foes or other amounts
due under this Apreement or under any of the Security;

(ii) the Borrower breaches any provision of this Agreement or any of the Security or
viher agreement with the Lender;

(it the Borrower s in maicrial default under the terms of any other coniraots,
agreements or otherwlse with amy other creditor (“material” for this purpode
meaning a defanit that would reasonebly be expected to give rise to a Hability of
the Borrower In excgss of $50,000 or canse 8 Material Adversa Effect and, for
greafer vertalnty, excluding the disputed consulting agreement between the
Borrower and John Riddell which is the subject of the Riddell Litigation);

(iv) the Lender recatves from any present or Arure goarantor a notice proposing o
terminzte, lmit of atherwise tnodify such guarantor's [labllity under its
guarantea of the Borrower’s indebtedness to the Lender under the Facility or
under a sscurity documest or under aty other document in favour of the Lender;

™) the Borrower ceases or threatens fo cease to carry on business in the ordipary
course;

) sy defanlt or failure try the Borrower {0 make any payment of, wages or other
mionstary remuneration payable by the Bomower to lts emplayees under the
terms of any contract of smployment, oral or written, express or implied;

B

{vil)  any defanlt or faiuro by the Barrower to keep current all amounts owing to
parties ather than the Lender who, in the Lender's sols opinion, have or could
have a security intsrest, trust or deemed trust in the property, assets or
undertaking of the Borrower which, In the Lender's sole opinlon could rank in
priority to the security held by the Lender upon the property, assets and
wmndertaking of the Borrower;

5
2

(viit)  any breach by & guarantor of the provisions of any guarantes or other security,
underiaking or covenant given to the Lender to secure any guaraniee;

_ {ix) if anty representation or warranty made or deemed to have been made herein or
R in any certifionte or the Security provided for horeln shall be false or inaccurate;

(x) if, [n the reasonable opinion of the Lender, there is a Materinl Adverse Change
in the fisenclal conditfon, ownershlp or operation of anty of the Borrowet;

(xi) fhe Borrower is unable to pay its debts as such debts become due, or is adjudged
or declared ta be or admit to being bankrupt or insolvent;

{xii}  sny judgment or award Is made againgt the Borrower or the Guarantor In excess
of $25,000 in respect of which there is not sn appeal or proceeding for review
being diligently pursued in good faith and in respect of which adequate
provision has been mada on the books of the Borrower or the Cuarantor, as

3 applicable; or

(xiify any notice of intention ia filed or any voluntary or involuntary cass or
proceeding filed or commenced for:

!r?f;? (1) the bankruptey, liguidation, winding-up, dissolutlon or suspension of
general operations of the Borrower;

,t,% Tock203088701
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(b} the composition, rescheduling, rcorgenization, arrangement or
readjustment of, or other relicf from, or stay of proceedings to enforce,
some or all of the debits of the Borrower;

{c) the appointment of a trustes, receiver, receiver and menager, liguidstor,
administrator, custodian or other official for, all or any significant part
of the assets of the Borrower;

(d} the possession, foreclosure, retention, sale or other disposition of, or
other praceedings (o enforce security over, all or any significant part of
the assets of the Borrower; or

(e} any secured creditor, encumbrancer or lianor, or any trustee, receiver,
teceiver and manager, agent, bailiff or other similar offieial appointed
by ot acling for any secured graditor, sncumbrancer o lenor, takes
possasslon of or forecioses or retains, or sells or otherwise disposes of,
or otherwise proaceeds to enforcs security over ali or any significant part
of the ussets of the Borrower or glves riotice of its intentlon to o any of
the foregoing;

then, in such event, the Lender may, by written notice to the Borrower declare ali monles
cutstanding under the Facility to be immediately due and payable. Upon receipt of such
written notics, the Borrower shall immediately pay to the Lender all monies outstanding
under the Facility and all other obligations of the Borrower to the Lender [n connection

B with the Facility under this Agresinent, The Lender may enforce its rights to realize upon
;‘ﬂﬁ its security and retaln an amount sufficient to securs the Lender for the Borowe's

obligations to the Lender,

Nothing contained in this section shall limit any right of the Lender under this Agrecment
to demand payment of the Faollity at any time,

Evidence of

Indebtedness: The Lender shall maintain records evidencing the Facillty. The Lender shall record the
principal amount of the Pacility, the payment of principal and inferest on account of the
Pacility, and ail other amounts becomning due to the Lender under this Agreement,
The Lender's accounts and records constitute, in the absence of manifest error, conclusive
cvidence of the indebtedness of the Borrower to the Lender pursuant to this Agresment.
Representstions
and Warranites; The Borrower represents and warrants to the Lander that;
()] each of the Borrower and the Guarantor is a corporation duly incorporated,
. valldly existing and duly registered or qualified to carry on business in the
Q} Province of Ontatlo or any other jurisdletion where they may carry on business;
i
e (i the execution, delivery and performance by the Borrower and the Guarantor of
this Agreemcnt has been duly authorized by all necessary actions and do not
violats the consfating documents or any Applicable Laws or agreements fo
which the Borrower and the Guarantor is subject or by which they are bound;
(iii) the Borrower's and the Guarantor’s financial statements most recently provided
to the Lender fairly present thelr #nancial positions as of the date thereof and is
reaults of operations and cash flows for the fiscal pacied covered thereby, and
since the date of such financiel staterents, thero has ocewrred no Material
Adverse Change in the Borrower’s and the Guarentor’s business or financial
Doct2030587v4
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ﬂn\‘% conditlon;

i (iv) there i3 na olaim, actlon, prosecution or other proceeding of any kind pending or
thregtsned against the Bommower or the Guarantor or any of their respective
a38¢ts or properties befors eny court or administrative agency which relates to
any non-compliance with any, environmental law which, if adversely
determined, might have a material adverse effect upon its fitancial condition or
operations or Its ability to perform: {ts obligations wnder this Agresment or any

o) of the Seourity, and there are no circumstances of which the Borrower or the
f“‘% Guarantor is aware which might give rise to any such procecding which has not
s been fllly disclosed to the Lender;

] (v) the Borrower and the Guarantor have good and marketsbla title to all of their
f\fﬂ propertles and assets, fres and clear of any Encumbrances, other than as may ba
- provided for herefn;

(vi) no avent has ocootred whioh constitutes, or which, with uotice, lapsc of time |
or both, would constitute, an Event of Defarlt, a breach of any covenant or other
term or candition of this Agreement or any of the Security given in connection
therawith; ‘ -

{vii}  the Borrower and the Guerantor have filad all tax returns which were required to
be filed by them, [f any, pald or mnde provision for payment of all taxes and
potential prior ranking clsims (Inciuding interest and penaltizs) which ere dus
and payable, If any and provided adequete reserves for payment of any ax, the
payment of which is baing contesied, if any; and

{villy  the Barrower's obligation to complets this transaction is not dependent upon any

condition whatecever; and that the Lender assumes no obligation fo assist the

§ Borrower to complets the transaction In any way, except to make available the
: Facility as contemplated herein,

Fleld Examinstions /

Appraisaly: ) In additlon to weskly inventory testing / audits st the discretion of the Lander,
the Borrower ackagwledges that the Lender and its examiners shali bo permitied
to conduet perfodic field examinations of the Collateral and operations of the
Borrowet, such examinstions not to excead four (4) in any calendar year prior to
an Event of Defhult and more frequently ag the Lender may determine in [ts sofe
discretion thereafter,

DT

ARG

(I The Barrower fisrther acknowledges that the Lender shait bie permitted to obtain
two (2) inventory valuations and one (1) equipment valuetion in any calendar
year prior to an Event of Default which {s continuing and more frequently as the
Lender may determine in its sole discretion thereafter,

=

Environinentat; In relation to the Dorrower’s business, assets and projects; the Borrowar is operating and
will coptinue to operate in conformity with all epvirormental laws; there are no
contarninants, pellutants or other hazardous substances (including, without lmitation,
asbestos, products conteining wrea formeldehyde or polychiorinated biphenyl or any
radicactive substances) have beem or are now stored or located at any properly from
which the Borrower aparates its business (collectivaly, the "Properiies”) and no order,
epproval, direction or other governmental or regulatory notice refating to the enviromnent
has been threatened against, is pending or has been isaued with respest fo the Properties
or the operations of the business being conducted at the Propertics; the Borrower s tot
aware of any pending or threatened action, suft or praceedinps relating to any actual or F
alleged envirenmental violation from or at the Properties, nor have any proceedings been f

Docd2050887v{




Motion for Leave to Appeal Page 165

<14

or are being Instituted 1o make the Borrower or any other owner of the subject property
comply with environmental Jaws and regulations; the Borower wiil ensure that all of its
property and assets comply with existing legislation and will remain free of any
environmental problem; the Borrower will inform the Lender immediately upon
becoming aware of any environmenta! problem or issue and will provide the Lender with
coples of all communications with cnvironmental authoritles and all studies or
assessments prepared on the Borrowet's bohalf, all as soon as received by the Borrowet;
the Bomower also agrees to pay the cost of any extemal environmental consuitant
engaged by the Lender to effect an environmental endit and the cost of any environmentat
rchabilitatlon, remaval or repair neceysary to protect, preserve or remedlate the assets,
including any fine or penalty the Lender is obligatcd to incur by reason of any statute,
order or directive by a competent authcrity. The Borrower agrees to indemrify the
Lender for any lisbility arising from an enviroomental problem inciuding, without
limitation, for all decontamination and decommissioning costs or for damages Incurred
by the Lender or its agents as a result of such contamination, For the purposes of this
Agreement, an “environmental problem” memns an act of nomecompliance to a law,
regulation, ete. or soil and/or underground weter that contains cne or many pollutnts
{contarninants) in levels of concentration that exceed paremoters of norms applicable for
the present use and intended use of mmy of the Bommower's personal or real property
including leased property,

"In the event any emvironmental report shows that decontemination iz required the
Borrower undertakes to forthwith carry out decontamination at its own expenss should
this be required or requested,

Confidentinlity: The Borrower and the Guaranior agres to keep all of the information and terms related to
this Agreement confidential. In particular, the existence of this Agresment or the
discusslons suerounding this Agreement cannot be disclosed to any party, including other
ereditors, without the Lender’s prior written consent. The parties acknowledge and agree
that information and terms related to this Agreement have been disclosed to Danbury
Financial Services in connection with the Borrower’s ongoing dlscossions with Danbury
Financlal Services nnd have beem or may be disclosed to BMO and shall not Be
considered breaches of the foregoing confidentlslity provisions,

General: Credit: The Borrower and the Guarantor authorize the Lender, herefnafter, to obtain stch
factual and investigative Information regarding the Borrower or the Guaranter from
others a9 permitted by law, to furnish ather consumer credit grantors and credit bureaus
such information. The Lender, after completing credit Investigations, which [t will make
from time to time concerning the Borrower and the Gwarantor, must in its absoiuto
digcretion be sadsfed with all information obtained, prior to any ddvance being made
under tha Fazility.

The Barrawer and the Guarantor further authorize any financial institution, creditor, tax
atuthiority, employer or agy other persen, including omy public entlty, holding informaticn
concerning the Borrower of the Guarantor or thelr assets, including any flnanclaf
infarmation or information with respect to any undertaking or surctyship given by the
Batrower or the Quarantor, to supply such information to the Lender in order to verify
the accuracy of all information furnished or to he furnished from time to time 1o the
Lender and to ensurs the solveney of the BorTower and the Guaranter at all times.

Non-Merger: The provisions of this Agreement shafl not merge with any of the Securlty,
but shali continue in full force and effect for the benefit of the parties hereto, In the event

of an Incongistency between this Agresment and any of the Fucility and secucity
doeumentation, inciuding the Security, the provisions of this Agreement shall prevail,

Further Assurances and Documentation: The Bomrower and the Guarantor shail do all
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things and execute all documents deemed necessary or appropriate by the Lender for the
purposes of giving full force and sffect to the terms, conditlons, undertakings hersof and
the Sceurity grented or to be granted hereunder,

Severability; 1f any provisions of this Agresment is or becomes prohibited or

i unenfarceabls in any Jurlsdiction, such prohibition or unenforceability shall not invalidate
Eﬁf or render unenforoeable the provision concerned In any other jurisdiction nor shall it

invalidate, affect or inpair any of the remaining provisions of this Agreement,

Marketing: The Lender shall be permitted to use the name of the Bomower and the
anmaunt of the Facility for advertising purposes,

Governing Law: This Agreement and all agresmenty arising hereinafter shall be deemed
to have been made and accepted in the City of Toronto, Ontario and construed in
accordanes with and be governed by the lawa of the Province of Ontarlo and of Caneda
applicable therein,

Counterparts; This Agresment, the Security and all agreements arising hercinafer may be
excented in any number of separate counterparts by any one or more of the parties
thereto, and all of said counterperts taken together shall conatitute one and the same
instroment, Delivery of an executed counterpart of this Agreement by telecopler, PDF or
by other electronic meang shall be e effective as delivery of a manually execyted
counterpart, .

Assignment gnd Syndization: This Agreement when accepted and say commitment to
advance, if {ssued, and the Sceurlty in furtherance thereaf or any warrant o right may be
assigned by the Lender, or monies required to be advanced may be syndicated by the

. Lender from iime to tlme. For greater certainty, the Lender may assign or grant
participation in all or part of this Agreercent or in the Fecility made hereunder without
notice to and without the Borrower's consent. The Borrower may not assign or transfer
all or any part of {ta rights or obligatlons under this Agrcement, eny such transfer or
nesignment being null and void insofar as the Lender is concerned and rendering any
halance then outstanding under the Facility immediately due and payable at the option of
the Lender, Any Information provided to any syndicats menibers shall be communlcated
to the members on a confidential basis and shall be maintained by the syndicate members
on a confidential basis and used by them solely in connection with the Facility,

Ioint and Seyeral: Whers more than one person {s llable as the Borrower or Guarantor
for any obligation under this Agreement, then the labiRty of each such person for such
obligation is joint and scveral with each other such person,

Time: Time shall be of the essence in all pravisions of this Agreement.
Wholg Agreement, Amendments and Waiver: This Agreement, the Security and any

other written agreement deliversd pursuant to or reforred to In this Agrecment constituta
the whole and entlre agreement betwesn the parties int respect of the Facllity, Thers are
no verbal agreements, undertakings or representations In connection with the Facllity, No
amendment or waiver of any provislon of this Agreement will be sffective unless it is In
writing signed by the Borrower, the Guatantor and the Lender. No failore or delay on the
part of the Lender in exeroising any right or power hareunder or under any of the Security
shall operate as a walver thereon, No course of conduct by the Lender will give rise o
arfy reasomable expectation which i In any way inconsistent with the terms and
conditions of this Agresment and the Security or the Lender's rights theraunder,

Expiratton; This Agreement must be accepted by the Borrower and the Guarantor by no later than
5:00 pm on January 18, 2013, after which this Agreement will expire,
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If the terms and conditions of this Agreement are acceptable to you, please sign in the spuce indicated below and
return the signed copy of this Agreement to us, Acceptance may atso be effectad by facsimile or scanned
transmission end in counterpart.

We thank you for allowing us the opportunity to provide you with this Agreemant,

Yours truly,

BRIDGING CAYITAL INC,
Part Sl A

Name:

Titla:

1 have authority to bind the Corporation,

ACCEPTANCE
The undersigned herchy accapts this Agreement as of this 18% day of January, 2013

SUN PAC FOODS LIMIT]

Por:
Name: Csaby Relder
""2 Title: President

- | have anthority to bind the Curporation.
LIQUIBRANDS INC.
Pex;

Name: Csaba Relder
Title: President

I have authorlty to bind the Corporation.
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In ndt_iition to terms defined clsewhers in this Agreement, the following terms shall have the following
nieanings;

(a) “Agpheahle Laws" means, with respect 4o any person, property, transaction or event, all present
or fiure statutes, regulations, riles, orders, codes, treatles, conventions, judgments, awards,
determinations and decrees of any povernmantal, regulatory, fisea! or monetary body or court of
competent jurizdictlon, [n cach case, having the force of faw in any applicable jurisdiction,

(b) “BMO™ means Rank of Montreal including Harria Bank.

{cy “Business Day" meana any day other than a Saturday or a Sunday or arry other duy on which
buanks are closed for buainess in Toronto,

&13; {d) “Collateral® means alt of the Borrower's and the Guarantor’s personal property.

o

L {c) “Dishurserment Acconnis” means specifically account / transit numbers 1033912/0470 (CADS)
: and 4612684/0002 (LIS%) at BMO from which the Borrower shall make all of lts pryments and

a2 disbursements,

I .

i H “Encumbrances” means any mortgape, Lien, pledge, assignment, charge, security interest, title

retention agreement, hypothee, levy, execation, yefzure, sttachment, gamishment, right of distress
or other claim it respect of property of any nature or kind whatsoever howsoever erising (whether
consensusl, siafutory or arising by opemation of law or otherwise) and includes arrangements
known 25 gale and lease-back, sale and buy-back and sele with option to buy-back or oiher
agreement to sell or give a security [nterest in and any fillng of or agreement to give any finzncing
statemnent under the PPSA ar Uniform Commercial Code (or cquivalent statutes) of any
jurisdiction,

(g “Equipment Appraisal? means the appralsed forced sale vulue of the Borrower's machinery and
equipment as datsrmined by & current appraisal of same conducted at the Bortower's expense by
Hllco and addressed to and detiversd to the Lendsr and in a form and with content satisfactory to
the Lender in iis diseretion.

(h} “Lien* means any mottgage, charge, pledge, hypothecailon, security intersst, assignmont,
encumbrance, lien (statutory or otherwise), charge, title retention agreement or artangement,
restrictlve covenant or ather encumbrance of any nature or any other arangement ar condition that
in substance secures payment of performandce of an obligation,

(i) “Material Adverse Change” means any change, condition or event which, when considered
Individually ar together with other changes, conditions, svetits or accbrrences could reasondbly be
expecied to have a Material Adverse Effect,

)] “Materlal Adversa Effect” means a material adverse efféct on (i) the business, revenues,
opergtlons, asscts, liabilities (contingent or otherwise), financial condition or prospects of the
Bormower, (If) on the rights and remedies of the Lender under this Apreement and the Security;
(i} on the ability of the Borrowser to perform its obligations under the Credit Documents; or
{iv) on the Liens created by the Security Agraements.

%) “person” Includes a natural person, & parmership, a joitt vemiure, a trust, a fund, an

uningorporated organization, a company, a corporation, an msgocistion, a government ar any
department or agency thereof, and any other incorporated or unincorporated entity.
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(&) “PPSA" means the Personal Property Security Act (Ontario) as the same may be smended from
time to time,

{m) “Priority Claimes®™ means the aggregate of any amownts accrusd or payable by the Borrower
which under any law may rank prier to or pari passu with any of the Security Agreemenis or
otherwise in priority to any claim by the Lenider for payment or repayment of any amounts owing
under this Agresment, including: (I) woges, salaries, commiasions or other remuneration;
(if) vacatlon pay; (ili} pension plan coniributions; {iv) amounts required to be withheld fom
payments to employeas or other persons for federal snd provineial income taxes, employee
Canadian Pension Plan contributions and employes Employment Insurance premiums, edditional
amounts payabls on accoumt of employer Canada Penslon Plan contrlbutions and employer
Employment Insurance premiums; (v) harmonized sales tax; (vi}provincial sales or ofher
consumnption taxes; (vil) Workers' Compensation Board and Workplace Safety and Insurance
Board premiums or similar premiums; (vill) real property taxes; (Ix)rent and other amounts
payable In respect of the use of ccal property; (¥) amounts payable for repalr, storage,
ttansportation or constryction or other services which may give rise to a possessory or registerable
lien; (xi) claims which suppliers could essert pursuant to Section 81.1 or Section 81.2 of the
Bankruptey and Insalvency Act {Canaday; and (xii) WEPPA Claims.

(n} “Statutory Encumbrances” means any Encumbranices atising by operation of Applicable Laws,
including, without limitation, for cartiers, warchousemen, repairers', laxes, assessmenta, statutory
obligationa and government charges and levies for amounts not yet due and payable or which may
be past due but which are belng contested In good faith by appropriats proceedings (and as to
which there are no other enforcement procesdings or they shall have been effectively stayed).

(o) “WEPPA Claims™ means any ¢lafms made against the Borrower pursuant to the Wage Earner
Protection Program Act, 8,C, 2005, c. 47, 5.1, as the same may be amended, restated or replaced
from time to time,

Words imparting the singular Include the plural thereof and vice versa and words importing gender include
the masculine, fuminine and neuter genders,
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