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I. INTRODUCTION 

1. The Defendant, 2396610 Alberta Inc.(“2396”), is indebted to Bank of Montreal (“BMO”) pursuant to 

loans or other credit extended by RBC to 2396 in the amount of $967,753.54 as at September 19, 

2023. The indebtedness is secured by a multi-unit residential building in Edmonton, Alberta.  

2. 2396 has granted to BMO security over all of 2396’s present and after-acquired personal property, 

and all proceeds thereof, and has granted mortgage security over the Lands, as defined herein. 

This security allows for and provides for the appointment of a receiver or receiver and manager in 

the event of default with respect to 2396’s obligations to BMO.  

3. 2396 is in default of its obligations to BMO. On or about August 18, 2023, BMO demanded 

payment of all amounts owing from 2396 and did serve on 2396 a Notice of Intention to Enforce 

Security pursuant to section 244 of the Bankruptcy and Insolvency Act, RSC 1985, c B-3 (the 

“BIA”). 2396 has not provided BMO with any proposal as to how it intends to repay their 

indebtedness owing to BMO. 

4. The Lands, as defined herein, consist of a multi-unit residential building that will require ongoing, 

active management throughout the enforcement of BMO’s security, and a court-appointed Receiver 

would be best suited and empowered to oversee that enforcement while considering the interest of 

both creditors and tenants. 

5. BMO respectfully submits that, having regard to the circumstances, it is just and convenient to 

appoint a Receiver of the assets, undertaking, and property of 2396 that BDO Canada Limited 

(“BDO”) ought to be appointed as Receiver immediately, given the nature of the property and the 

reasons set out herein. 

II. ISSUES 

6. BMO respectfully submits that the issues before this Honourable Court are: 

(a) Should a Receiver be appointed by this Honourable Court in the present 

circumstances? 

(b) If this Honourable Court exercises its discretion to appoint a Receiver, what firm 

ought to be appointed as Receiver? 

III. FACTUAL BACKGROUND 

7. 2396 borrowed money from BMO which it agreed to pay to BMO with interest. As at September 19, 

2023, 2396 remained directly indebted to BMO in the amount of $967,753.54, plus accruing 

interest, plus legal costs on a solicitor and his own client basis (the “2396 Indebtedness”), which 

amounts are fully due and payable. 

Affidavit of Wade Plawucki sworn November 6, 2023 (“Affidavit of Wade Plawucki”) at 

paragraphs 8-9 and Exhibits “B” and “C” 

8. Pursuant to a Collateral Mortgage dated March 7, 2022 (the “Mortgage”) and registered at the 

Land Titles Office as instrument number 222 141 227, 2396, 2396 granted to BMO a mortgage as 

security for the Indebtedness in the principal amount of $937,500.00, plus interest at the rate of 
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5.00% per annum above the prime rate of interest maintained by BMO from time to time (“Prime”), 

plus costs on a solicitor and his own client basis, over real property legally described as: 

PLAN B4  
BLOCK 8 
LOT 192 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
 

and municipally described as 10734 108 St NW, Edmonton, Alberta (the “Lands”). 

Affidavit of Wade Plawucki at paragraphs 14-15 and Exhibits “F” and “G” 

9. 2396 also granted to BMO an Assignment of Rents (the “Assignment of Rents”) dated March 7, 

2022, assigning to BMO all leases and rents derived from the Lands as security for the 2396 

Indebtedness.  

Affidavit of Wade Plawucki at paragraph 16 and Exhibit “H” 

10. 2396 further granted to BMO a General Security Agreement dated March 7, 2022 (the “2396 GSA”) 

securing to BMO all of its present and after acquired personal property, and the proceeds thereof. 

The 2396 GSA secures all of the 2396 Indebtedness. 

Affidavit of Wade Plawucki at paragraph 17 and Exhibit “I” 

11. BMO has perfected its security interests created by the 2396 GSA by way of registration at the 

Personal Property Registry of Alberta.  

Affidavit of Wade Plawucki at paragraph 18 and Exhibit “J” 

12. By a Caveat dated August 17, 2023 and registered in the Alberta Land Titles Office as instrument 

number 232 287 281, BMO registered the floating charge granted in the 2396 GSA against the 

Lands, securing payment of the 2396 Indebtedness in the amount of $100,000.00 (the “Equitable 

Mortgage”). The Equitable Mortgage secures all of 2396 Indebtedness.  

Affidavit of Wade Plawucki at paragraph 18 and Exhibit “K” 

13. Pursuant to the 2396 GSA and Mortgage, 2396 agreed that upon any event of default of 2396’s 

obligations to BMO, BMO would be entitled to, among other things, apply for the appointment of a 

receiver or a receiver and manager of 2396.  

Affidavit of Wade Plawucki at Exhibits “G” and “I” 

 

Issues and Concerns regarding BMO’s Security 

14. 2396 has defaulted in its obligations to BMO by, among other things, failing to pay amounts due 

and owing to BMO. On or about August 18, 2023, BMO demanded payment of the 2396 

Indebtedness, but 2396 has failed or neglected and continues to fail or neglect to repay the 2396 

Indebtedness. Concurrent with the issuance of the demand for payment, BMO did serve on 2396 a 

Notice of Intention to Enforce Security pursuant to section 244 of the BIA.  

Affidavit of Wade Plawucki at paragraphs 21-22 and Exhibit “L” 
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15. BMO requested that Stewart Belland & Associates Inc. conduct an occupancy check on the Lands 
and provide a report on the status of the Lands. On or about September 13, 2023, Lyle Stewart of 
Stewart Belland & Associates Inc. (“Mr. Stewart”) sent an email to Tamya Chowdhury of Dentons 
Canada LLP advising that: 

(a) there are 12 units located in the Lands, however, Mr. Stewart advised that the 
occupancy status of the units could not be confirmed; 

(b) the Lands were locked and access could not be gained; and 

(c) there are no signs of a property management company at the Lands.  

Affidavit of Wade Plawucki at paragraph 27 and Exhibit “O” 

16. BMO has material concerns regarding the status, stability, and preservation of its security. In 

particular: 

a) There are unpaid property taxes owing to the City of Edmonton regarding the unpaid 

lands, which continue to accrue and erode BMO’s security; 

Affidavit of Wade Plawucki at paragraph 28  

b) BMO has lost confidence in the ability and management of 2396 to continue to operate 

the business; 

Affidavit of Wade Plawucki at paragraph 30  

c) 2396 owes a significant amount to BMO, exceeding $967,753.54, and is not capable of 

repaying this indebtedness in the near future or at all;  

Affidavit of Wade Plawucki at paragraph 31  

d) 2396 is not capable of obtaining refinancing whatsoever, or of selling sufficient assets 

in the near future sufficient to pay the 2396 Indebtedness in full; and 

Affidavit of Wade Plawucki at paragraph 32 

e) the Lands contain a multi-unit, residential building with numerous tenants, the details 

of which have not been provided to BMO despite its inquiries. 

Affidavit of Wade Plawucki at paragraph 33 

17. BMO’s patience has now been exhausted, and BMO has concerns about the erosion of BMO’s 

security and the preservation of the collateral subject to BMO’s security interests. 

Affidavit of Wade Plawucki at paragraph 37 

IV. LAW AND ARGUMENT 

A. Should a Receiver be appointed by this Honourable Court in the present 

circumstances?   
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18. Each of section 243 of the BIA; section 65 of the Personal Property Security Act, RSA 2000, c P-7, 

as amended; section 49 of the Law of Property Act, RSA 2000, c L-2; and section 13(2) of the 

Judicature Act, RSA 2000 c J-2 vest in this Honourable Court authority to appoint a Receiver where 

it is just and convenient to do so. 

Bankruptcy and Insolvency Act, RSC 1985, c B-3, s 243 [TAB 1] 

Personal Property Security Act, RSA 2000, c P-7, s 65 [TAB 2] 

Law of Property Act, RSA 2000, c L-7, s 49 [TAB 3] 

Judicature Act, RSA 2000, c J-2, s 13(2) [TAB 4]  

19. In BMO’s respectful submission, this Honourable Court should exercise its discretion to appoint a 

Receiver, as it is just, convenient, and generally appropriate that a Receiver of the undertaking, 

property and assets of 2396 be appointed at this time. 

20. BMO respectfully submits that the oft-cited factors set out in Paragon Capital Corporation Ltd. v. 

Merchants & Traders Assurance Co., 2002 ABQB 430 (“Paragon”), weigh in favour of the 

appointment of a Receiver, which factors are as follows: 

a) whether irreparable harm might be caused if no order were made, although it 

is not essential for a creditor to establish irreparable harm if a receiver is not 

appointed, particularly where the appointment of a receiver is authorized by the 

security documentation; 

b) the risk to the security holder taking into consideration the size of the debtor's 

equity in the assets and the need for protection or safeguarding of the assets 

while litigation takes place; 

c) the nature of the property; 

d) the apprehended or actual waste of the debtor's assets; 

e) the preservation and protection of the property pending judicial resolution; 

f) the balance of convenience to the parties; 

g) the fact that the creditor has the right to appoint a receiver under the 

documentation provided for the loan; 

h) the enforcement of rights under a security instrument where the security-

holder encounters or expects to encounter difficulty with the debtor and others; 

i) the principle that the appointment of a receiver is extraordinary relief which 

should be granted cautiously and sparingly; 

j) the consideration of whether a court appointment is necessary to enable the 

receiver to carry out its' duties more efficiently; 

k) the effect of the order upon the parties; 
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l) the conduct of the parties; 

m) the length of time that a receiver may be in place; 

n) the cost to the parties; 

o) the likelihood of maximizing return to the parties; 

p) the goal of facilitating the duties of the receiver. 

Paragon Capital Corporation Ltd. v. Merchants & Traders Assurance Co., 2002 ABQB 430 at 

para 27 [TAB 5]  

See also, Lindsey Estate v. Strategic Metals Corp., 2010 ABQB 242 at para. 32 aff’d by 2010 

ABCA 191 [TAB 6] and Schendel Management Ltd., Re, 2019 ABQB 545 at para 44 [TAB 7].   

21. Having regard to the above factors listed by Justice Romaine, and to the contents of the Affidavit of 

Wade Plawucki, BMO notes that: 

a) the security documents granted by 2396 authorize the appointment of a receiver, and 

therefore it is not essential for BMO to establish irreparable harm if a receiver is not 

appointed; 

b) the risk to BMO is significant, with the 2396 Indebtedness exceeding $967,753.54, and 

the value of the Lands is unknown; 

c) the collateral is primarily composed of a multi-unit, residential building. The 

appointment of a Receiver would greatly facilitate the administration of 2396’ estate and 

communications with the numerous potentially interested stakeholders, including 

residential tenants; 

d) there are concerns of waste of the collateral, as 2396 has not communicated with 

BMO, and BMO has concerns about whether the Lands are being properly managed or if 

the assets are deteriorating. The appointment of a receiver during the sale of the Lands 

would ensure the property is properly preserved and protected; 

e) the property which comprises BMO’s security requires the oversight of an independent 

party to ensure it is being adequately preserved; 

f) the balance of convenience weighs in favour of BMO. 2396 is insolvent and not 

capable of repaying the 2396 Indebtedness by way of regular business operations;  

g) as noted above, BMO has the right under the 2396 GSA and Mortgage to appoint a 

Receiver. While the appointment of a Receiver is extraordinary relief and should be 

granted cautiously and sparingly, Justice Romaine notes at paragraph 28 of Paragon that 

this factor is less essential to the inquiry where the security documentation provides for 

the appointment of a Receiver; 

Paragon, supra, at para 28 [TAB 5] 
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h) the enforcement of rights under the Mortgage and 2396 GSA would likely be difficult 

without the involvement of a receiver;  

i) as noted above, while the appointment of a receiver is extraordinary relief, this factor is 

less essential to the inquiry where the security documentation provides for the 

appointment of a Receiver; 

j) it is submitted that a court appointment of a receiver is necessary as it will confer upon 

the receiver the powers most effectively and efficiently carry out its duties; 

k) the effect that a receivership order will have on the parties is justified when taking into 

consideration all of the circumstances; 

l) the conduct of the parties is supportive of the granting of a Receiver, as 2396 has failed 

or refused to effectively communicate with BMO or instill any confidence in BMO that the 

indebtedness owed to it will be repaid in the reasonably near future; 

m) the Receiver may need to be in place for a significant period of time, as it may take a 

considerable period of time to market and sell the Lands; 

n) while there is cost of appointing a Receiver, it is BMO’s position that the appointment 

of a Receiver will result in a timely and economical resolution of BMO’s concerns 

regarding its security and recovery of the indebtedness owed; 

o) it is likely the value of 2396’s assets will be maximized by appointing a Receiver that 

can manage and preserve the Lands and building located on the Lands which comprise 

BMO’s security, and collect rents until the Lands are ultimately sold; and 

p) a Court-appointed Receiver will be endowed with significant powers to properly 

administer the collateral and 2396’s estate. 

22. In the decision of MTM Commercial Trust v. Statesman and Riverside Quays Ltd., 2010 ABQB 647 

(“MTM”), the applicant sought a receivership order pursuant to section 13(2) of the Judicature Act. 

In the reasons, Justice Romaine states:   

As has been noted in Anderson v. Hunking, [2010] O.J. No. 3042 (Ont. S.C.J.) 

at para. 15, the test for the appointment of a receiver is comparable to the test 

for injunctive relief.  Determining whether it is "just and convenient" to grant a 

receivership requires the court to consider and attempt to balance the rights of 

both the applicant and the respondent, with the onus on the applicant to 

establish that such an order is required: BG International at para. 17.  The 

factors set out to be considered in a receivership application are focused on the 

same ultimate question that the court must determine in considering an 

application for an interlocutory injunction: what are the relative risks to the 

parties of granting or withholding the remedy? 

MTM, at para 11 [TAB 8]. 

http://canada.westlaw.com/find/default.wl?rs=WLWCRSW13.04&pbc=17C85772&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&ordoc=2023394594&mt=LawPro&serialnum=2022554941&db=6407
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23. It is relevant to note that in the MTM decision, the application was being brought pursuant to the 

Judicature Act alone, and there was no indication that the applicant held security over the 

respondent’s property.  

24. Such was also the case in BG International Ltd. v. Canadian Superior Energy, 2009 ABCA 127 

(“BG International”), where the applicant did not have authority to appoint a receiver pursuant to 

security documents. The Alberta Court of Appeal discussed the test to appoint a receiver under the 

Judicature Act, and held: 

In particular, the chambers judge must carefully balance the rights of both the 

applicant and the respondent.  The mere appointment of a receiver can have 

devastating effects.  The respondent referred us to the statement in Swiss Bank 

Corp. (Canada) v. Odyssey Industries Inc. (1995), 30 C.B.R. (3d) 49 (Ont. Gen. 

Div. [Commercial List]) at para. 31: 

[31] With respect to the hardship to Odyssey and 

Weston should a receiver be appointed, I am unable to 

find any evidence of undue or extreme hardship.  

Obviously the appointment of a receiver always causes 

hardship to the debtor in that the debtor loses control of 

its assets and business and may risk having its assets 

and business sold.  The situation in this case is no 

different. 

This quotation does not reflect the law of Alberta.  Under the Judicature Act, it 

must be "just and convenient" to grant a receivership order.  Justice and 

convenience can only be established by considering and balancing the position 

of both parties.  The onus is on the applicant.  The respondent does not have to 

prove any special hardship, much less "undue hardship" to resist such an 

application.  The effect of the mere granting of the receivership order must 

always be considered, and if possible a remedy short of receivership should be 

used. 

BG International, supra at para 17 [TAB 9]. 

25. In addition to the considerations under the Judicature Act, it is of considerable note that 2396 has 

granted security to BMO, including the express contractual agreement that upon an event of default 

by 2396, that a Receiver may be appointed.  

26. An application to appoint a Receiver was made before the Alberta Court of Queen’s Bench in 

Kasten Energy Inc. v. Shamrock Oil & Gas Ltd., 2013 ABQB 63 (“Kasten”), wherein the creditor 

had authority to appoint a Receiver under a general security agreement.  This Honourable Court 

applied a modified and less onerous version of the interlocutory test and held: 

20 The Alberta Court of Appeal notes in BG International Ltd. v. Canadian 

Superior Energy Inc., 2009 ABCA 127 (Alta. C.A.) at paras 16-17 that a 

remedial Order to appoint a Receiver "should not be lightly granted" and the 

chambers judge should: (i) carefully explore whether there are other remedies, 

short of a receivership, that could serve to protect the interests of the applicant; 

(ii) carefully balance the rights of both the applicant and the respondent; and (iii) 

http://canada.westlaw.com/find/default.wl?rs=WLWCRSW13.04&pbc=BF8A900B&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&ordoc=2018562784&mt=LawPro&serialnum=1995405482&db=6407
http://canada.westlaw.com/find/default.wl?rs=WLWCRSW13.04&pbc=EA402703&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&ordoc=2029835964&mt=LawPro&serialnum=2018562784&db=6407
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consider the effect of granting the receivership order, and if possible use a 

remedy short of receivership. 

21 The security documentation in the present case authorizes the 

appointment of a Receiver (2396 GSA, para 8.2). Thus, even if I accept the 

argument that the Applicant Kasten has not been able to demonstrate 

irreparable harm, that itself would not be determinative of whether or not a 

Receiver should be appointed in this matter.  It is not essential for a creditor to 

establish irreparable harm if a receiver is not appointed: Paragon Capital at 

para 27. 

Kasten Energy Inc. v. Shamrock Oil & Gas Ltd., 2013 ABQB 63 at paras 20 and 21 [TAB 10] 

27. Similar to the Paragon and Kasten decisions, 2396 has granted security authorizing the 

appointment of a receiver, and therefore the modified and less onerous version of the interlocutory 

test applies.  

28. BMO respectfully submits that there are no other remedies short of the appointment of a Receiver 

available to BMO that will adequately protect its interest. The balance of the interests of the parties 

favours BMO and the appointment of a Receiver. 

B. If this Honourable Court exercises its discretion to appoint a Receiver, what firm  

ought to be appointed as Receiver? 

29. In an application for the appointment of a Receiver, the Court is faced with the task of deciding the 

appropriate person or firm to be appointed.  

30. Notwithstanding that the discretion to select the Receiver is that of this Honourable Court, BMO 

respectfully submits that consideration ought to be given to the firm put forward by BMO, in this 

case, BDO. 

31. The proposition that significant consideration ought to be given to the applicant creditor’s proposed 

appointment is supported by Confederation Trust Co. v. Dentbram Developments Ltd., 9 C.P.C. 

(3d) 399, Ontario Court of Justice (General Division) Commercial List, wherein Justice Borins held: 

2 The mortgagor has not provided any evidence why Price 

Waterhouse, the receiver proposed by the by the plaintiff, should not be 

appointed. I am satisfied that Price Waterhouse is impartial, disinterested 

and able to deal with the rights of all interested parties in a fair manner. 

When receivers proposed by each party possess similar qualities, 

generally speaking the receiver proposed by the creditor, who has 

carriage of the proceedings, should be appointed. 

Confederation Trust Co. v. Dentbram Developments Ltd., 9 CPC (3d) 399, (Ont Gen Div [Commercial 

List]) at para 2 [TAB 11] 

32. BDO is a well-recognized and respected insolvency firm. BDO is impartial, disinterested and able to 

deal with the rights of all interested parties in a fair manner.  

33. Additionally, BDO has consented to act as Receiver if so appointed by this Honourable Court.  

http://canada.westlaw.com/find/default.wl?rs=WLWCRSW13.04&pbc=EA402703&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&ordoc=2029835964&mt=LawPro&serialnum=2002518839&db=6407
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