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PURPOSE OF THE REPORT

This Report of BDO Canada Limited, formerly known as BDO Dunwoody Limited
(“BDO”) in its capacity as Court-Appointed Receiver and Manager (the “Receiver”’) of
the property, undertaking and assets of Buckingham Securities Corporation
(“Buckingham”), including all property held in the name of Buckingham, directly or
indirectly, as principal or agent, beneficially or otherwise, and all proceeds thereof (the
“Property”), is filed to provide the Court with information related to:

a.) the Receiver's conduct of the Claims Bar process set out in detail in the Receiver’s
Seventeenth Report, dated November 10, 2004, and which process was approved

by the Order of the Honourable Mr. Justice Cameron, dated November 22, 2004;
and

b.) the valuation of the various securities held by Buckingham customers in their
portfolios, and the calculation of the total amounts due to specific customers,
reduced by the interim dividend paid to the customers by the Receiver on or about
February 2005.

This Report is being provided at this time because a legal action initially brought by the
Receiver against Miller Bernstein LLP (“MB”) in December 2003, which legal action took
many iterations and years to bring to fruition, has resulted recently in the decision of Mr.
Justice Belobaba, dated July 12, 2017, regarding liability in a class action conducted by
representatives of the group of customers of Buckingham (the “Decision”). The action
is described in further detail below and in paragraphs 23 to 30 of the Seventeenth
Report of the Receiver (the “Seventeenth Report” attached hereto, with original
attachments, as Appendix I).

The Decision confirms the position taken by the Receiver, as plead by the class action
plaintiffs, that the negligence of the auditors of Buckingham, being MB, essentially
caused the losses incurred by the customers; however, it concludes that additional
evidence is needed in order for damages to be calculated.

This Report is being provided by the Receiver to provide the Court with information
about the work it has done in respect of calculating the value of customer claims.

BACKGROUND

Buckingham was a securities dealer registered under Ontario securities law which
provided investment services to its clients. Prior to its receivership in July 2001,
Buckingham had approximately 1,000 active client accounts.

In June 2001, the Ontario Securities Commission (the “OSC”) conducted a compliance
audit of Buckingham’s records and account statements obtained from Buckingham'’s
ISM accounting system (the “ISM System”). This review as of May 31, 2001 revealed
that Buckingham’s clients’ “fully-paid” and “excess-margin” securities had not been
segregated as required by Securities Act Regulations and, that clients’ securities had
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been pledged as security in respect of loans made to Buckingham by two brokerage
firms. Buckingham was indebted to these brokerage firms in an aggregate amount in
excess of $2 million.

Based on the OSC’s audit and prior to the appointment of the Receiver, Buckingham'’s
registration was suspended and its activities frozen pursuant to an Order of the OSC
dated July 6, 2001 (the “Cease Trade Order”).

By Order of the Honourable Madam Justice Swinton dated July 26, 2001 (the
‘Appointment Order”), a copy of which is attached to the Seventeenth Report as
Exhibit “A”, BDO was appointed Receiver of all of the Property. Pursuant to the
Appointment Order, the Receiver was granted a charge on the Property as security for
its fees and disbursements, including the fees and disbursements of its legal counsel.

By Order dated March 30, 2004, the Cease Trade Order was varied by the OSC to
permit liquidation by the Receiver of the securities held in accounts in the name of
Buckingham.

During the course of its operations prior to the issuance of the Cease Trade Order,
Buckingham had borrowed certain funds from two stock brokers, being W.D. Latimer
Co. Limited (“Latimer”), and Bear Stearns & Co. (“Bear Stearns”). As indicated in
paragraph 6 above, Buckingham had pledged clients’ securities as security for these
loans.

The Receiver disputed Latimer's security interest in “fully paid” and “excess margin”
securities held by Buckingham on behalf of its clients and entered into litigation with
Latimer, which culminated in a trial of the issues, held before the Honourable Mr. Justice
Ground from June 3 to June 7, 2002. The Court’s decision, released October 17, 2002,
is attached to the Seventeenth Report, as Exhibit “E”.

The Courts’ findings eventually led to a settlement of the issues between the Receiver
and Latimer. The Receiver requested Court authorization to enter into settlement
discussions as set out in the Receiver’'s Fourteenth Report, dated February 23, 2004,
and which was approved by order of the Honourable Madam Justice MacDonald, dated
February 27, 2004. Specifics of a settlement were then negotiated with Latimer, and
reported to the Court in the Receiver's Fifteenth Report, dated April 30, 2004. The
settlement terms were approved by Order of the Honourable Mr. Justice Ground, dated
May 10, 2004. Pursuant to the settlement, the various securities pledged to Latimer
were sold by Latimer and the proceeds allocated between the Receiver and Latimer on
an agreed basis. The Receiver received a net amount of $3,057,422.22 from this
settlement, in March and June 2004.

The Receiver had also disputed Bear Stearns’ security interest in the securities pledged
to it by Buckingham, on the same basis as its dispute of the Latimer security interest,
but had not litigated its dispute with Bear Stearns, pending the outcome of the Latimer
litigation. The claim of Bear Stearns was significantly less than that of Latimer.

In view of the Court’s findings in the Latimer matter, the Receiver settled its claims
against Bear Stearns on terms similar to those entered into with Latimer. It reported the
terms of its proposed settlement with Bear Stearns to the Court in its Sixteenth Report,
dated July 9, 2004, which was then approved by order of the Honourable Mr. Justice
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Cumming, dated July 16, 2004. The Receiver received $358,016.67 from this
settlement, in November and December 2004. :

The amounts received from these settlements facilitated the payment of an interim
dividend to the customers of Buckingham, and led the Receiver to implement a Claims
Bar Process, and a valuation of the securities portfolio of the Buckingham customers.

MILLER BERNSTEIN ACTION

A detailed description of the Receiver’s action against MB may be found in Section F of
the Seventeenth Report. A summary follows.

MB was appointed by Buckingham as its auditors in 1996 and continuously retained as
auditors of Buckingham at all material times thereafter.

In order to continue its licence under the provisions of the Securities Act, Buckingham
was required to submit a Form 9 to the OSC on an annual basis. The Form 9 reports,
among other things, a securities firm’s capital position and requires confirmation of the
segregation of fully paid and excess margin securities. The Receiver examined the
Form 9 report submitted to the OSC for the year ended March 31, 2000, which form
Buckingham’s auditors certified under date of June 8, 2000. The form among other
things states that Buckingham had properly segregated client securities in segregated
accounts with financial institutions, whereas the accounting records of Buckingham
clearly indicate that none of the securities were segregated.

Based on its review of the 2000 Form 9, the Receiver commenced an action against MB
for, inter alia, a declaration that MB (a) breached its duties of care and contractual duties
owed to Buckingham, (b) was negligent in the performance of the professional services
provided to Buckingham, and (c) is liable to pay damages in the amount of $10,000,000,
or such other amount as the Court may find appropriate, plus punitive damages, interest
and costs.

As an alternative to spending estate funds to pursue the litigation, a class action was
also instituted, with the concurrence of the Receiver, against MB by certain of the clients
of Buckingham in an attempt to recover some or all of the losses incurred by the clients
of Buckingham as a result of MB’s negligence (the “Class Action”). The Class Action
made comparable allegations and relied on comparable causes of action to those made
by the Receiver in its action against MB. No further steps were taken in the Receiver’s
action pending the resolution of the Class Action.

The Decision, defined above and issued on July 12, 2017, in the Class Action confirms
the position taken by the Receiver, as plead by the class action plaintiffs, that the
negligence of the auditors of Buckingham (being MB) essentially caused the losses
incurred by the customers. A copy of the decision is attached to this report as Appendix
1.

The Decision determines “five common issues” as follows:

(a) Was Buckingham required to segregate the cash and securities of the class
member investors from its own cash and securities? YES

23222504.4



23.

24.

25.

26.

27.

-6-

(b) Did Buckingham fail to do so? YES

(c) Did MB owe a duty of care to class members when it audited and filed the Form
9s? YES

(d) Did MB breach this duty of care? YES

(e) Was this breach of duty a cause of damages to the class members? If so, can
such damages be determined on a class basis? How should the damages be
calculated?

- The first sentence is answered YES. The second sentence is answered NO,
as there was no evidence before the Court of the class members’ actual
losses, and no proposed methodology for making this determination.
Accordingly, the judge indicated there was no need to answer the third
guestion.

To assist the Court with the open questions related to the losses of the customers of
Buckingham, the Receiver herewith provides the following information pertaining to the
valuation of the various securities held by Buckingham customers in their portfolios, the
total amounts due to specific customers and the calculation of the interim dividend paid
to the customers by the Receiver in or about February 2005.

BUCKINGHAM CUSTOMERS’ SECURITIES PORTFOLIO

As part of its duties, following its appointment as Receiver, the Receiver conducted an
analysis of the securities held by Buckingham on behalf of its clients and on its own
account. The Receiver also analyzed client accounts to determine Buckingham’s
indebtedness to its clients.

The customer cash balances and holdings of specific securities were never in doubt, as
Buckingham’s records were accurate in that respect. The difficult issue was the
valuation of client securities, as much of the portfolio consisted of thinly traded or
“penny” stocks, the valuation of which could fluctuate significantly over even relatively
short periods of time. Accordingly, much of the Receiver’s time was spent on efforts to
determine a conservative and fair valuation of such securities.

Promptly following its appointment, the Receiver contacted, by mail, all of the clients of
Buckingham to advise of the Receivership and its implications. On a day-to-day basis,
the Receiver responded to many inquiries regarding securities held by Buckingham on
behalf of clients and regarding account balances.

The Receiver was advised by the Corporate Securities Department of Hongkong Bank
of Canada (*HSBC"), initially retained by the Receiver as its financial advisor and
custodian for the securities held by Buckingham on behalf of its customers, that as
much as 75% of the securities are (or were at the relevant time) of an illiquid nature.
Since many securities held were “penny” stocks, and since often large quantities of
those penny stocks were held, it would not always be possible to realize the quoted
values on sale unless the securities were sold gradually, in small lots, over a lengthy
period of time.
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Buckingham’s client and accounting records did not identify whether specific securities
held by Buckingham on behalf of its clients were held by any particular broker holding
accounts in Buckingham’s name. Therefore, generally the Receiver had no basis upon
which to trace or identify the specific securities held by Buckingham on behalf of specific
clients.

In an effort to simplify the administration of Buckingham’s estate, and achieve a fair,
orderly and equitable distribution of Buckingham'’s property amongst its customers and
creditors, the Receiver, with the approval of this Court, adopted the pooling and priority
concepts which govern the administration of the estate of a bankrupt securities firm
pursuant to Part Xl of the Bankruptcy and Insolvency Act (“BIA”). A detailed description
of the allocation methodology is found in Section D of the Seventeenth Report.

Pursuant to Part Xl of the BIA, customers of the security firm are treated as a special
category of claimant, and the property held by the securities firm is divided into a
“customer pool fund” and a “general fund”. Pursuant to Part Xll of the BIA, securities
registered in the name of a customer and not in negotiable form are returned to the
customer who owns them, provided the customer is not indebted to the firm. Apart from
such “customer name securities”, all other securities and cash held by a securities firm
for its customers or for its own account, are to be pooled in a customer pool fund. The
balance of the property (for example, fixed assets) is to be placed in a general fund, and
applied firstly to pay the costs of administration of the estate. If the general fund is
insufficient to fully pay the costs of administration, such costs are paid from the
customer pool fund, and thereafter the remainder of the customer pool fund is available
for distribution to customers, in proportion to their “net equity”.

Under the BIA, the “net equity” of a customer is the value, as of the date of the
bankruptcy, of the customer’'s security position with the securities firm. In the case of
Buckingham’s customers, the Receiver, with Court approval, determined “net equity” as
at July 6, 2001, the date of the Cease Trade Order, when Buckingham’s business and
trading activities were frozen by the OSC, and the ability of Buckingham’s customers to
deal with their cash and securities held in accounts at Buckingham ceased.

The Receiver calculated the net equity of each of Buckingham’s customers using the
information available in Buckingham’s records, as adjusted to July 6, 2001. A summary
listing of each customer’s net equity as well as the total amount of the customers’ claims
against Buckingham was prepared by the Receiver, and attached to the Seventeenth
Report, as Exhibit “F".

The ISM System used by Buckingham to maintain the customer account statements and
value the securities held by each customer on a daily basis provided customer account
statements at the month-end. However, the daily portfolio values were superseded daily,
and only month-end balances were retained and accessible to the Receiver.
Accordingly, the ISM System could not be used to reconstruct values as at July 6, 2001.

On having taken possession of the premises and accounting records of Buckingham,
the Receiver, among other things, sent customers their monthly account statements as
at July 31, 2001, as prepared by the ISM System. Further, Buckingham had previously
supplied customers with their account statements as at June 30, 2001, as prepared by
the ISM System. Accordingly, customers were aware of a suggested value of their
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accounts as at shortly before and after the receivership, but not precisely as at July 6,
2001.

In early 2002, the Receiver consulted with HSBC to determine how values as of July 6,
2001 might be obtained. HSBC advised that it could utilize a “Bloomberg” system to
obtain the values of shares as at the required date of July 6, 2001. The Receiver
accordingly retained HSBC to provide a listing of market values of all marketable
securities as at July 6, 2001, and that listing was subsequently provided to the Receiver
and formed the basis for the account listing provided in the Receiver's Seventeenth
Report, as Exhibit “F”.

THE CLAIMS BAR PROCESS

As indicated in the first paragraph of the is report, a Claims Bar process was established
on November 22, 2004 by order of the Honourable Mr. Justice Cameron. The order
mandated a process that would enable the Receiver to identify, quantify, resolve and bar
all claims which may be made against Buckingham and the Property under the
Receiver’s control (the “Claims Bar Order”). The Claims Bar Order is described in
detail in Section E of the Seventeenth Report.

The Claims Bar Order was subsequently amended by order of the Honourable Mr.
Justice Farley, dated November 26, 2004 to extend the deadlines set out therein, due to
reported discrepancies in the valuation of some of the securities held by customers, as
meanwhile reported to the Receiver by a number of customers.

Details of these discrepancies are set out in the Eighteenth Report of the Receiver, filed
on November 26, 2004. The report as attached hereto as APPENDIX lll. Further, by
letter dated November 30, 2004 the Receiver advised all customers of the difficulties
encountered in valuing the customer securities, and advised that amended account
information was to be provided to them by December 22, 2004. A copy of the Receiver’s
letter of November 30, 2004 is attached hereto as Appendix IV.

VALUATION OF BUCKINGHAM CUSTOMERS’ ACCOUNTS

In reviewing and amending the valuation of the securities held by customers as at July
6, 2001, the Receiver prepared a stock valuation spreadsheet listing all 747 different
securities held by customers. The per-share value of each separate stock was then
shown in various columns:

- as per the ISM System as at June 30,2001 and July 31, 2001,

- as per Latimer valuations as at June 30, 2001 and July 6, 2001 (Latimer held
much of Buckingham’s stock portfolio as security for the loans it had
advanced to Buckingham),

- as per Bear Stearns valuations as at July 27, 2001 (Bear Stearns held some
of Buckingham's stock portfolio as security for loans it had made to
Buckingham), and
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- values of some stock as determined by the Receiver, based on an internet
search it conducted.

There were still some securities that were not valued by one or more of the above
methods, and the valuation of some thinly traded “penny stocks” was still difficult to
determine. Accordingly, the Receiver retained the services of Mr. Michael Lem of
Capelas Investments (“Capelas”), an independent party with access to stock valuation
technology and methodologies, to investigate and help value the more difficult securities
held.

The Receiver's purpose throughout the valuation process was to determine a
conservative and fair valuation of the securities held by the customers of Buckingham,
recognizing that it was simple to value listed stocks, somewhat more difficult to value
“over the counter” stocks (“bid” values were used, rather than “ask” values), and even
more difficult to value thinly traded and penny stocks.

Both the Receiver and Capelas used their best efforts to value the portfolio. For the
thinly traded and penny stocks, every effort was made to carefully consider and
compare the different values assigned by the ISM System, and/or by Latimer and Bear
Stearns, keeping in mind the different dates reflected in these comparisons, and to use
judgement and fairness to arrive at final values which both the Receiver and Capelas
considered to be reasonable under the circumstances. Shares quoted in US Dollars
were converted to Canadian Dollars at the US rate of exchange as at July 6, 2001,
being $1.51328. :

Once the valuation process was concluded, the Receiver updated the previously
prepared summary of each customer’s net equity to reflect the adjustments to the
customer’'s net equity that the Receiver determined were appropriate based on the
updated information shown on the stock valuation spreadsheet. The updated summary
of each customer’s net equity formed the basis for a mail out of this information to the
customers, as part of the Claims Bar Process.

On or about December 22, 2004, the Receiver wrote to each customer, attaching a
statement of the customer’s account, with the amended valuation thereof, explained the
difficulties encountered in valuing the securities, and explained the Claims Bar Process.
A copy of the Receiver's letter of December 22, 2004, is attached hereto as Appendix
V.

While a number of customer inquires or complaints had been received in response to
the Receiver's service of the motion record seeking the Claims Bar Order on November
22, 2004 (which motion record included the Receiver's Seventeenth Report and the list
of each customer’s calculated net equity), the amended customer account statements
sent out to customers on December 22, 2004 elicited virtually no negative comments.

A few customers called, and, once they were provided with explanations as to how the
accounts were valued, appeared to be satisfied with the responses provided to them.
Mr. Bill Woloshyn, the Court appointed Claims Officer, dealt with only two notices of
dispute filed by customers, and both were resolved to the complainants’ satisfaction,
without amendments needing to be made to the listing of customers’ net equity.
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For the purposes of calculating a distribution to customers, a listing of each customers’
net equity was prepared by the Receiver, reflecting the final accounting of customer
claim values determined taking into account all of the consideration and valuation
techniques discussed above (the “Financial Summary”).

DIVIDEND DISTRIBUTION

In early February 2005, the Receiver calculated an interim dividend distribution to about
700 of Buckingham's customers, in the aggregate amount of $2,346,214.50, which
amount was allocated to each customer based on their pro rata share of the total net
equity of all customers’ accounts, multiplied by the proposed dividend of $2,500,000, as
approved by the Court. The distribution represented a percentage of about 22% of the
equity values attributed to each customer’s account in the Financial Summary.

The Receiver has previously provided counsel in the MB class action with a listing of the
names of customers, the net equity determined to be due to each customer, and the
dividend paid thereon (the “Dividend Calculation”). The amounts of each dividend
calculated is listed in the Amended Financial Summary (defined below and attached
hereto as Appendix VI) under the column titled “dividend”.

The Receiver initially calculated the customers’ total net equity to be $11,244,019.63.
Just before finalization of the dividend payment, the Receiver determined that the
account of one customer, David Michael LLC, was seriously overstated. Its value was
shown at $985,370.43, when the revised figure was determined to be $296,828.03. The
reasons for this discrepancy lay in the valuation of one particular stock, of a number of
other securities held by the customer. David Michael LLC held 125,000 shares of this
stock, which was valued at US $5.25 as at June 30, 2001 by the ISM System, and that
value was initially picked up by the Receiver as the correct value. It turned out that the
Latimer valuation as at July 6, 2001 (only 6 days later) was US 76 cents, and
subsequent to that date the stock regained only slightly in value. So, a last-minute
correction was made to the list, and a revised dividend to David Michael LLC was
calculated (no other customers of Buckingham held investments in that particular stock).
The revised dividend payment was made to a United States receiver of the customer,
located in Salt Lake City, Utah, after consultation with that receiver's US counsel.

As a result of this revision, the total net equity of customers’ accounts reduced to
$10,555.477.23. As it was too late to re-calculate dividends for all other customers, the
original calculation of dividend was maintained, totalling $2,346,214.50 net of the David
Michael LLC correction.

The Receiver did not deal with customer claims of less than $25 each, consistent with
rules set out in the BIA. Accordingly, the Dividend Calculation does not calculate
dividends on such de minimis claims. However, the Financial Summary lists all
customers’ net equity positions.
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UNPAID DIVIDENDS

The Receiver determined that it was unable to issue a number of cheques, as no
addresses were available for the named customers. 65 customers included on the
Dividend Calculation, with dividends totalling $75,044.66, were not issued cheques.
Further, over time a number of mailed cheques were returned by the post office as
undeliverable, or for some reason were not cashed by the recipients, and became stale
dated. Returned or uncashed cheques pertained to 85 customers, and totalled
$68,438.56.

The Receiver’s records indicate that the dividends actually paid to 550 customers total
$2,203,425.93. :

AMENDED FINANCIAL SUMMARY

In light of the Decision in the MB class action, the Receiver has now amended the
Financial Summary to reflect balances it calculates to still be owing to customers, net of
distributions made by the Receiver (the “Amended Financial Summary”). In preparing
the Amended Financial Summary, the Receiver has included all accounts under $25
(even though these accounts did not receive dividends from the Receiver) and has
added back to customer’s net equity all dividends that were not sent or not received by
such customers.

The Amended Financial Summary details the accounts of over 800 customers of
Buckingham owed $ 8,352,893.35, net of the dividends of $2,203,426.46 paid in or
about February 2005. As such, the Amended Financial Summary reflects the amount
that Buckingham customers are still owed, based on the Receiver's calculation of their
net equity as of July 6, 2001.

The Amended Financial Summary is attached hereto as Appendix VI. The Amended
Financial Summary contains information that would ordinarily be published by a trustee
in bankruptcy, however it is information that may constitute personal information for the
purposes of applicable privacy legislation, and accordingly the version attached hereto
has been redacted to protect such personal information. An unredacted copy will be
provided to the Court on request, and to counsel in the MB class action.

CONCLUSION

The Receiver respectfully submits to the Court that its activities as described in this, the
Receiver's Twenty-Second Report were in accordance with the Appointment Order and
the orders of this Court related to the Claims Bar process and the resultant payment of
an interim dividend to the customers of Buckingham.

This Twenty-Second Report has been filed to assist the Court, based on the conclusion
in the Decision that there is insufficient evidence on the record regarding customer claim
valuations. The Receiver has herein endeavoured to explain the methodology it applied
to valuing customers’ net equity, for the purposes of calculating a further distribution to
the customers of Buckingham. No relief is being sought by the Receiver in connection
with this Twenty-Second Report.
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60. The Receiver anticipates that it will file a Twenty-Third Report in due course, in which it
anticipates that it will seek an order of the Court, among other things:
(a) approving the Receiver’s activities;
(b) approving the Receiver’s fees and those of its counsel;

(c) authorizing the Receiver to satisfy outstanding fees and counsel fees from the
remaining proceeds it holds;

(d) such other relief as the Receiver may request; and

(e) discharging and releasing the Receiver.

ALL OF WHICH is respectfully submitted this 13th day of October, 2017.
BDO CANADA LIMITED

(formerly BDO Canada Limited)

in its capacity as Receiver and Manager of
the assets, property and undertaking of
Buckingham Securities Corporation
Per:

e

Gary Cerrato, CIRP, LIT
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Court File No. 01-CL-4192

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

ONTARIO SECURITIES COMMISSION

-and -

BUCKINGHAM SECURITIES CORPORATION

SEVENTEENTH REPORT OF
BDO DUNWOODY LIMITED, IN ITS
CAPACITY AS RECEIVER AND MANAGER OF
BUCKINGHAM SECURITIES CORPORATION

TO THE SUPERIOR COURT OF JUSTICE

A PURPOSE OF THE REPORT

Plaintiff

Defendant

1. This report of BDO Dunwoody Limited in its capacity as Court-Appointed Receiver and

Manager (the “Receiver”) of the property, undertaking and assets of Buckingham

Securities Corporation (“Buckingham”), including all property held in the name of

Buckingham, directly or indirectly, as principal or agent, beneficially or otherwise, and all

proceeds thereof'(the “Property™), is filed in support of a motion by the Receiver for an

Order:

(a) establishing a procedure for the identification, quantification, resolution and

barring of all claims against Buckingham and the Property (the “Claims Bar

Process™);
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(c)

(d)

(e)

@

11728085.4

authorizing and directing the Receiver to allocate and distribute the Property in
accordance with the pooling and priority provisions set out in Part XII of the
Bankruptcy and Insolvency Act (“BIA™), provided that the claims of
Buckingham’s customers shall be calculated based upon a customer’s “net equity”
(as defined in s. 253 of the BIA) as at July 6, 2001, on which date the Ontario
Securities Commission suspended Buckingham'’s registration and froze all trading

in securities in any accounts held in the name of Buckingham;

approving the Receiver’s Statement of Receipts and Disbursements for the period
from July 26, 2001 through November 3, 2004;

approving the interim accounts of the Receiver and its legal counsel;

authorizing and directing the Receiver to make an interim distribution of $2.5
million, from the net proceeds realized to date by the Receiver from the customer
pool fund;

authorizing and directing the Receiver to proceed with and take all steps necessary
to ﬁrosecute or settle a claim against Miller Bernstein LLP for damages arising
from and in connection with the breach by Miller Bernstein LLP of its duties of
care and contractual duties to Buckingham, including, without limitation, a claim
for damages equal to the deficiency between the value of all claims against
Buckingham, as determined in the Claims Process, and the net proceeds realized
from the Property (not including the claim against Miller Bemnstein LLP) which

are available to be distributed by the Receiver to satisfy such claims.
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BACKGROUND

Buckingham was a securities dealer registered under Ontario securities law which
provided investment services to its clients. Prior to its receivership in July, 2001,

Buckingham had approximately 1,000 active client accounts.

By Order of the Honourable Madame Justice Swinton dated July 26, 2001 (the

“Appointment Order”), the Receiver was appointed Receiver and Manager of all of the

property, assets and undertaking of Buckingham, including assets held in the name of
Buckingham, as principal or agent, beneficially or otherwise and all proceeds thereof. A

true copy of the Appointment Order is attached hereto as Exhibit “A”.
BUCKINGHAM’S TRADING ACTIVITIES

Although Buckingham engaged in trading in securities on an agency basis on behalf of its
clients, Buckingham was not a member of the Investment Dealers” Association of Canada
(“IDA™) or any other self—régulatory organization. Accordingly, Buckingham executed its
customers’ trading orders through various IDA member firms, including W.D. Latimer
Co. Ltd. (‘;Latimer”),

The securities held by Buckingham on behalf of its clients included both fully paid
securities and securities purchased by Buckingham's clients on margin. Section 117 of
the Regulation under the Ontario Securities Act (“OSA”) requires that securities held for
a client by a registrant which are either fully paid or excess margin securities must be

segregated and identified as being held in trust for the client,

Prior to the Receiver’s appointment, staff of the Ontario Securities Commission (“*OSC™)
conducted a compliance review in respect of Buckingham’s operations, which revealed
several areas of concern, including that Buckingham had a significant capital deficiency,
and that fully paid and excess margin securities owned by Buckingham’s clients were not

segregated and held in trust as required by the Regulation to the OSA.
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Prior to the appointment of the Receiver, Buckingham’s registration was suspended and
its activities were frozen pursuant to an Order of the OSC dated July 6, 2001 (the “Cease
Trade Order™), a true copy of which is attached hereto as Exhibit “B”. Pursuant to the
Cease Trade Order, all trading by Buckingham in securities and all trading by others in
securities held in any account in the name of Buckingham ceased on July 6, 2001. The
term of the Cease Trade Order was extended pending the conclusion of the OSC'’s
investigation and hearing in the matter of Buckingham Securities Corporation, and other
related parties, pursuant to an Order of the OSC dated July 20, 2001. By Order dated
March 30, 2004, the Cease Trade Order was varied by the OSC to permit liquidation by
the Receiver of the securities held in accounts in the name of Buckingham. True copies
of the Orders of the OSC dated July 20, 2001 and March 30, 2004 are attached hereto and
marked collectively as Exhibit “C”

There is currently a proceeding pending before the OSC against Buckingham, its auditors,
Miller Bemstein LLP, and other parties related to Buckingham which is scheduled to be
heard commencing on May 30, 2005. A true copy of the Statement of Allegations in the

OSC proceeding is attached hereto as Exhibit “D”.

As a result of the lack of segregation of its clients’ secﬁrities, the securities owned by
Buckingham’s clients were put at risk, and placed in omnibus accounts where they were

used as collateral in support of Buckingham’s own indebtedness to other brokerage firms.

In the course of the receivership, two of the brokerage firms where Buckingham
maintained accounts, Latimer and Bear Stearns have asserted a security interest over
securities held in Buckingham’s accounts, including fully paid and excess margin

securities owned by Buckingham’s clients which ought to have been segregated.

The Receiver disputed the validity of the security interest claimed by Latimer in fully paid
and excess margin securities owned by Buckingham’s clients. Following a trial of the
issues, the Honourable Mr. Justice Ground held that Buckingham breached its trust
obligations to its customers in pledging its customers’ fully paid and excess margin

securities to Latimer. Justice Ground also held that as Latimer did not have actual or
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constructive notice of the breach of trust, the security interest of Latimer in fully paid and
excess margin securities owned by Buckingham’s clients was valid and enforceable and
ranked in priority to the interests of Buckingham’s clients therein. A true copy of the
reasons for judgment of the Honourable Mr. Justice Ground released in October 2002 is
attached as Exhibit “E”.

PROPOSED ALLOCATION AND DISTRIBUTION OF PROPERTY

As previously reported by the Receiver to this Court, Buckingham’s client and accounting
records do not specifically identify whether specific securities held by Buckingham on
behalf of its clients were held by any particular broker holding accounts in Buckingham’s
name. Therefore, generally the Receiver has no basis upon which to trace or identify the

specific securities held by Buckingham on behalf of specific clients.

In an effort to simplify the administration of Buckingham’s estate, and achieve a fair,
orderly and equitable distribution of Buckingham’s Property among its customers and
creditors, the Receiver proposes to adopt the pooling and priority concepts which govern
the administration of the estate of a bankrupt securities firm pursuant to Part XTI of the
BIA.

Pursuant to Part XII of the BIA, customers of the security firm are treated as a special
category of claimant, and the property held by the securities firm is divided into a
“customer pool fund” and a “general fund”. Pursuant to Part XII of the BIA, securities
registered in the name of a customer and not in negotiable form are returned to the
customer who owns them, provided the customer is not indebted to the firm. Apart from
such “customer name securities”, all other securities and cash held by a securities firm for
its customers or for its own account, are pooled in a customer pool fund. The balance of
the property (for example, fixed assets) is placed in a general fund, and applied firstly to
pay the costs of the administration of the estate. After payment of any costs of the
administration remaining after application of the general fund, the customer pool fund is

distributed to customers, in proportion to their “net equity”.
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Under the BIA, the “net equity” of a customer is the value, as of the date of the
bankruptcy, of the customer’s security position with the securities firm. In the case of
Buckingham's customers, the Receiver proposes to determine “net equity” as at July 6,
2001, the date of the Cease Trade Order. The Receiver recornmends the use of July 6,
2001 as the appropriate date for determining customer claims as that is the date on which
Buckingham's business and trading activities were frozen by the OSC, and the ability of
Buckingham’s customers to deal with their cash and securities held in accounts at

Buckingham was effectively frozen.

The Receiver has calculated the net equity of each of Buckingham’s customers as at
July 6, 2001 using the information available in Buckingharn’s records. A summary
listing each customer’s net equity as well as the total amount of the customers’ claims

against Buckingham is attached hereto and marked as Exhibit “¥”.

Based upon a review of Buckingham’s books and records, it appears that apart from
customer claims, the only amount owing by Buckingham to unsecured creditors as at the
date of the Receiver’s appointment on July 26, 2001 was $33,701 38 claimed by the
Province of Ontario, Ministry of Finance in respect of Employer Health Tax. However,

no audit has yet been conducted by Canada Revenue Agency.

In addition, as at June 30, 2004 there was approximately $100,000 USD owing by
Buckingham to Bear Stearns Corporation Inc. which the Receiver believes to be an
unsecured claim. Bear Steams has, however, claimed that this indebtedness is secured by
a security interest in certain “fully paid” and “excess margin” securities in Buckingham’s
account at Bear Stearns, and the dispute as to the validity of the security interest has not

yet been resolved.

Pursuant to Part XII of the BIA, after costs of administration are paid out of the general

Fund, the remaining assets in the general fund are to be distributed in the following

priority:

(a) to preferred creditors, as defined in section 136 of the BIA;
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ratably to:

(i) the deficiency claims of customers, other than deferred customers, after
distribution of the customer pool fund;

(i)  acustomer compensation body to the extent that it has compensated-
: customers in respect of their net equity;

(iii)  creditors in proportion to the value of their claims;
ratably to creditors referred to in section 137 of the BIA; and

to deferred customers, in proportion to their claims for net equity.

E. CLAIMS BAR PROCESS

20.  The Receiver believes a Court sanctioned Claims Bar Procedure is necessary in order to

identify, quantify, resolve and bar all claims which may be made against Buckingham and

the Property under the Receiver’s control.

21.  The proposed Claims Bar Process is set out in the draft Order attached hereto as
Exhibit “G” (the “Draft Order™).

22.  Insummary, the key aspects of the proposed Claims Bar Process are as follows:

(a)

()

11728085.4

the Receiver will send by ordinary mail as soon as practicable to each of
Buckingham"s known creditors, a Notice setting out such creditor’s name, the
quantum of the creditor’s claim as at July 6, 2001, as recognized by the Receiver,
and a classification of the claim as either a customer, deferred customer, secured,
unsecured, contingent, unliquidated or disputed claim (a “Claims Summary™),
together with a blank form of Proof of Claim and instruction letter in the form
attached to the Draft Order as Schedules A and B, respectively;

if a creditor agrees with the information relating to the creditor’s claim as set out
by the Receiver in the Claims Summary, the creditor need not take any further

action to prove its claim or receive a distribution;
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to the extent that a creditor asserts a claim other than as set out in the Claim
Summary received by the creditor, the creditor shall be required to file a Proof of
Claim with the Receiver by no later than December 17, 2004 (the *Claims Bar
Date™);

a Notice of the Claims Bar Process calling for the submission of claims shall be
published as soon as practicable and no later than seven (7) days after the Order
approving the Claims Bar Process is granted by the Court, in the National Edition
of the Globe & Mail, substantially in the form attached to the Draft Order as
Schedule C;

the Receiver shall either allow, partially allow or disallow a Proof of Claim by
sending a Notice of Disallowance to each of the creditors or their counsel as soon

as practicable;

a creditor shall be entitled to appeal any disallowance or partial disallowance of
his, heror its claim to the Claims Officer (as defined below) by delivering written
notice to the Receiver and Claims Officer within seven (7) days of the date that

such claim is disallowed or partially disallowed;

Bill Woloshyn (the “Claims Officer”) will be appointed to adjudicate all
disallowed or partially disallowed claims within forty-five (45) days of receipt of

a Notice of Appeal (the “Claims Officer’s Determination”); and

the Receiver and the creditor shall be entitled to appeal the Claims Officer’s
Determination to the Ontario Court by filing a Notice of Appeal within seven (7)

days of receiving the Claims Officer’s Determination.

F. ACTION AGAINST MILLER BERNSTEIN LLP

23.  Miller Bernstein LLP (“MB”) was appointed by Buckingham as its auditors in 1996 and

continuously retained as auditors of Buckingham at all material times thereafter.

24, MB owed a duty of care and contractual obligation to Buckingham, infer alia, to
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(a) audit Buckingham’s financial statements in accordance with generally accepted

auditing standards (“GAAS™);

(b)  ensure the presentation of Buckingham’s financial statements was in accordance

with generally accepted accounting principles (“GAAP™);

(c) issue audit reports on Buckingham’s financial statements for delivery to inter alia,

the board of directors and shareholders of Buckingham and the OSC; and

(d)  review the Form 9 Reports including the statement of net free capital, statement of
Thinimum free capital, and statement of segregation requirements and funds on
deposit in segregation, which Buckingham was required to file with the OSC in
accordanice with GAAS and confirm that Buckingham’s Form 9 Reports presented
fairly its financial -position and that the information was presented in accordance

with the Regulation under the OSA and was fairly stated in all material respects.

Without limiting the generality of the obligations owed by MB to Buckingham, such
obligations included an obligation to subject the information set out in Buckingham's
financial sfatements and Fort 9 Reports, including information concerning compliance
with the requirement to segregate clients’ cash and fully paid and excess margin
securities, to such testing and other auditing procedures so as to investigate diligently and
uncover reasonably discoverable misstatements or omissions, and a duty to advise

Buckingham promptly of any deficiencies of which it became aware.

Paragraph 10 of the Appointment Order expressly empowers the Receiver to institute,
defend, appear in and conduct all proceedings as may in its judgment be necessary for the
proper protection of the Property, including the authority to settle any proceedings or
actions. The Receiver has commenced an action against MB for, inter alia, a declaration
that MB breached its duties of care and contractual duties owed to Buckingham, was
negligent in the performance of the professional services provided to Buckingham, and is
liable to pay damageé in the amount of $10,000,000 or such other amount as the Court

may find appropriate, plus punitive damages, interest and costs.
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The Statement of Claim alleges that in breach of its duties, VB misrepresented to
Buckingham and the OSC that (a) MB had conducted appropriate testing and auditing
procedures in accordance with GAAS to verify that Buckingham’s financial statements
and Form 9 Reports were correct; (b) Buckingham was segregating its clients’ cash and
securities in accordance with the requirements of the OSA and the Regulation thereunder;
and (c) Buckingham was maintaining appropriate levels of net free capital. The
Statement of Claim also alleges that in the abseﬁce of the MB audit reports and
representatiohs, Buckingham would not have been able to renew its registrations with the
OSC, or continue to retain its clients or their property, such that Buckingham would not
have been exposed to liability to its customers and creditors whose property was lost by
virtue of the failure to comply with the segregation and minimum capital requirements of
the OSA and the Regulation.

A true copy of the Statement of Claim in the action by the Receiver against MB is
attached hereto and marked as Exhibit “H”.

MB has delivered a defence to the Receiver’s Statement of Claim. A true copy of the
Statement of Defence delivered by MB dated July 6, 2004 is attached hereto as
Exhibit “I”.

The court has now established the following timetable for the future conduct of the

litigation by the Receiver against MB, and any related third party proceedings by MB:

(a) any third party claim by MB to be issued by November 5, 2004,

(b)  sworn affidavits of documents to be served by all parties by January 17, 2005;

().  mandatory mediation to be completed by February 28, 2005;

(d) oral examinations for discovery of all parties to be completed by Apml 29, 2005;

(e) motions arising from discoveries to be completed by September 13, 2005; and

€3] trial date to be addressed at Trial Scheduling Court on the first date on or after
September 28, 2005.

RECEIVER'S STATEMENT OF RECEIPTS AND DISBURSEMENTS

Attached as Exhibit “J” is the Statemnent of Receiver’s Receipts and Disbursements for

the period from July 26, 2001 through November 3, 2004. As at November 3, 2204, the
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Receiver was holding approximately Cdn. $3,101,428.11, all of which has been allocated

by the Receiver to the customer pool fund.

Following the Claims Bar Date, the Receiver proposes to make an interim distribution in
the total amount of $2,500,000 to Buckingham’s customers from the funds available in

the customer pool fund.

The Receiver proposes to retain the balance of the funds in the customer pool fund at this
time as a reserve to fund the continuing costs of the receivership, including the costs of

proceeding with the litigation against Miller Bernstein LLP.

RECEIVER’S FEES

The Receiver has provided services and incurred disbursements in the performance of its
powers and duties, pursuant to the Appointment Order. The Receiver requests that this
Honourable Court approve its interim accounts for the period from January 1, 2004 to
October 31, 2004, in the amount of $96,751.25 plus applicable GST of $6,772.59, as
detailed in the affidavit of Uwe Manski sworn November 5, 2004.

RECEIVER’S LEGAL COUNSEL FEES

Pursuant to the appointment Order, the Receiver retained Blake, Casseis & Graydon LLP
to advise it with regard to its appointment and the performance of its duties and powers.
The Receiver requests that this Honourable Court approve the interim accounts of Blake,
Cassels & Graydon LLP for the period from September 1, 2003 to September 30, 2004, in
the amount of $186,228.82 plus applicable GST of $12,985.21, as detailed in the affidavit

of Kevin McElcheran sworn November 9, 2004.
RECOMMENDATION

For the reasons set forth in this Report, the Interim Receiver makes the following

recommendations to this Honourable Court;

(a) the court approve the proposed Claims Bar Process and grant the Order in the
form attached to this Report as Exhibit G;
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(B)  the court authorize and direct the Receiver to allocate and distribute the Property

(c)

@

(©

in accordance with the provisions of Part XII of the BIA, provided that a

customer’s “unet equity” will be determined as at July 6, 2001;

the court authorize and direct the Receiver to make an interim distribution in the
amount of $2,500,000 from the customer pool fund;

the court authorize and direct the Receiver to retain the balance of funds in the
customer pool fund at this tite as a reserve to fund continuing costs of the
rcceivership, including the costs of ﬁroceeding with the litigation by the Receiver
against Miller Bernstein LLP, pending further order of this court;

the court approve the accounts of the Receiver for the period from January 1,
2004 to October 31, 2004 and the accounts of its legal counsel, Blaicc, Cassels &
Graydon LLP, for the period from September 1, 2003 to September 30, 2004 and
authorize and direct the Receiver and its legal representatives to pay all

outstanding accounts for these periods in their entirety.

ALL OF WHICH is respectfuilly submitted thig/Z th day of November, 2004.

BDO DUNWOODY LIMITED

in its capacity as Receiver and Manager of
the assets, property aud undertaking of
Buckingham Securities Corporation

Per:

2 L,

Uwe Manski, FCA, FCIRP
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EXHIBIT “A”

Court File No. 01-CL-4192

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE MADAM ) THURSDAY, THE 26™ DAY
JUSTICE SWINTON ) OF JULY, 2001
)
BETWEEN:
ONTARIO SECURITIES COMMISSION
Applicant
- AND -
BUCKINGHAM SECURITIES CORPORATION
Respondent

ORDER

THIS APPLICATION made by the Ontario Securities Commission (the "Commission"),
the Applicant herein, for an Order appointing BDO Dunwoody Limited as Receiver and Manager
of all the present and future property, undertaking and assets of the Res;;ondent held in the name
of the Respondent, Buckingham Securities Corporation (referred to herein as “Buckingham” or the
“Respondent™), whether in whole or in part, directly or indirectly, as principal or as agent,
beneficially or otherwise, and all proceeds therefrom, and any other property, undertaking and assets
of the Respondent which may be identified by the proposed Receiver (referred to herei‘n as the
"Property"), and for such other relief, was heard on Thursday, the 26" day of July, 2001

at 393 University Avenue, Toronto, Ontario.



'
EAN
[i=N

ON READING the amended Notice of Application, the Application Record, the
Supplementary Application Records, the Consent of BDO Dunwoody Limited, the proposed
Receiver, and on hearing the submissions of counsel for the Commission, and submissions of

counsel for the Respondent, the Respondent not opposing.

I. THIS COURT ORDERS that effective on Thursday, the 26" day of July, 2001 BDO
Dunwoody Limited (the "Receiver") be and is hereby appointed Receiver and Manager, without
security, of the Propertﬁ' with power to receive, protect, dispose of and sell any of the Property and
to act at once until further Order of this Court.

2. THIS COURT ORDERS The Bank of Nova Scotia (the “Bank™) to immediately deliver
to the Receiver all funds, securities or property held by the Bark in the name of the Respondent.

3. THIS COURT ORDERS that the Order made on July 12, 2001 by the Honourable Mr.

Justice Lamek is varied to the extent necessary to carry out the provisions of this Order.

4. THIS COURT ORDERS that the Respondent, including its present and former ofﬁcers,
directors, shareholders, employees, servants, agents, solicitors, contractors and anyone acting on their
instructions or on their behalf, or anyone having knowledge of this Order, do forthwith deliver over
to the Receiver or to its agents, all of the Property of every kind, including all the property, chattels
and assets which comprise the business and undertaking of the Respondent, any cash on hand,
monies or funds in any bank accounts and any other deposit instruments and securities, and all
books, documents, contracts, records, deeds and papers of every nature and kind relating thereto,
including all financial books and records and Property information; all electronic and computer
records, where relevant, account numbers or names under which such Property might be held by
third parties; and all such persons and anyone having knowledge of this Order are hereby restrained
and enjoined from dealing with the Property, altering or changing any financial bock or records, or
interfering with the Receiver in the exercise by the Receiver of its powers and the performance of

its duties hereunder.



5. THIS COURT ORDERS that BDO Dunwoody Limited in its capacity as Receiver of the

Property be and is hereby empowered, but not obligated, from time to time to further do all or any

of the following acts and things until further order of this Court:

(a)

(®

(e

@

()

63]

to negotiate and do all things necessary and desirable to complete a sale of any and all
securities comprising the Property and pay all commissions necessary for the sale of

such Property;

to receive and collect all monies, dividends or other amounts now or hereafter owing

and payable to the Respondent relative to the Property;

to pay all debts and commissions which the Receiver deems necessary or advisable in
order to sell the Property and all such payments shall be allowed in passing its accounts
and shall form a charge on the Property in priority to the security held by any party;

to execute, assign, issue or endorse such deeds, bills of sale, transfers, powers of
attorney, share certificates, bonds, debentures, securities, cheques, bills of lading or
exchange, or other documents necessary or convenient for any purpose pursuant to this

Order in the name of or on behalf of the Respondent;
to take all steps necessary to market and, if necessary, tender for sale the Property;

to enter into an agreement or agreements for the sale of the Property in whole or in part
and to instruct any persons deemed appropriate by the Receiver to sell any of the
Property through any dealers in securities on any securities exchange the Receiver

deems appropriate;

to invest any of the Property or proceeds of sale of any of the Property with such persons

and on such terms as the Receiver deems appropriate;

i



(h) to take such other steps as the Receiver deems necessary or desirable to preserve and

protect and realize upon the Property; and

(i) to file an assignment in bankruptcy on behalf of the Respondent or to consent to a

receiving order against the Respondent and to act as trustee of the Respondent's estate,

6. THIS COURT ORDERS that if any information is stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service provider
or otherwise, the Respondent and its present and former directors, officers, employees and/or agents
shall forthwith give unfettered access to the Receiver for the purpose of allowing the Receiver to
obtain access to, recover and fully copy all of the information contained therein whether by way of
printing the information onto paper or making copies of computer disks or such other manner of
retrieving and copying the information as the Receiver in its discretion deems expedient. Further,
for the purposes of this paragraph, the Respondent, its present and former directors, officers,
employees and/or agents and all persons having notice of this provision of this Order shall provide
the Receiver with all such assistance in gaining immediate access to the information as the Receiver
may in its discretion require including, without limiting the generality of the foregoing, providing
the Receiver with instructions on the use of any computer or other system and pfoviding the Receiver
with any and all access codes, account names and account numbers that may be required to gain

access to'the information.

7. THIS COURT ORDERS that Internet service providers or persons, corporations or
individuals who provide e-mail, World Wide Web, file transfer protocol or other Internet connection
services to the Respondent and/or its present and former directors, officers, employees and agents
to access the Internet or World Wide Web e-mail or other similar services, deliver to the Receiver,
documents, server files, archive files or any other information in any form in any way recording
messages, e-mails or other information sent or received by the respondent and/or its present and
former directors, officers, employees and agents in the course of their association and in conducting

their duties related to the operations and affairs of the Respondent.



8. THIS COURT ORDERS that no person shall, without the leave of this Honourable Court,
discontinue, fail to renew, alter, interfere with or terminate any right, contract, arrangement,
agreement, license or permit in favour of or held by the Respondent (a) as a result of any default or
non-performance by the Respondent prior to the making of this Order, or (b) as a result of the
making of this Order.

9. THIS COURT ORDERS that no legal actions, administrative proceedings, self help
remedies or any other acts or proceedings shall be asserted, taken or continued against the
Respondent or the Receiver, or with respect to the Property or any part thereof, without leave of the
Court first being obtained and upon motion made in this application after seven clear days' notice
to the Receiver, with the exception of the proceeding commenced against the Respondent and other
respondents by Notice of Hearing issued by Staff of the Corumission on July 6, 2001 under sections
127 and 127.1 of the Securities Act (the "Act") and any other proceeding which may be initiated or

continued by Staff of the Commission or the Commission under the Act.

10.  THIS COURT ORDERS that the Receiver be and is hereby fully authorized and
empowered to institute, prosecute and defend all suits, proceedings, administrative hearings, cases
and action at law as may in its judgment be necessary for the proper protection of the Property, and
to appear in and conduct the prosecution or defence of any suits, proceedings, administrative
hearings, cases and action in any court, tribunal or administrative body, in Canada or abroad, the
prosecution or defence of which, in the judgment of the Receiver, will be necessary or desirable for
the proper protection of the Property and the authority hereby conveyed shall extend to such appeals
or judicial review as the Receiver shall deem proper and advisable in respect of any order, ruling or
judgment pronounced in any such suit or proceeding, administrative hearing, case or action and the
authority hereby converted shall also extend to any settlement by the Receiver of any proceedings

or any actions.
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11. THIS COURT ORDERS that the Receiver as agent on behalf of the Respondent shall be
at liberty to appoint, employ and retain agents, employees, counsel, auditors, accountants,
consultants, dealers and other such assistance from time to time as it may consider necessary for the
purpose of dealing with the Property or realizing upon the Property and that any commissions and
other expenditures which shall be properly made or incurred by the Receiver in so doing shall be

allowed in passing its accounts and shall form a charge on the Property.

'12. . THIS COURT ORDERS that the employment of all employees of the Respondent
including employees on matermnity leave, disability leave and all other forms of approved absence is
hereby terminated effective immediately prior to the appointment of the Receiver. Notwithstanding
the appointment of the Receiver or the exercise of any of its powers or the performance of any of its
duties hereunder, or the use or employment by the Receiver of any person in connection with its
appointment and the performance of its powers and duties hereunder, the Receiver is not and shall
not be deemed or considered to be a successor employer, related employer, sponsor or payer with
respect to any of the employees of the Respondent or any former employees within the meaning of
the Labour Relations Act (Ontario), the Employment Standards Act (Ontario), the Pension Beneﬁls
Act (Ontario), Canada Labour Code, Pension Benefits Standards Act (Canada) or any other
provincial, federal or municipal legislation or common law governing erﬁployment or labour
standards (the “Labour Laws") or any other statute, regulation or rule of law or equity for any
purpose whatsoever, or any collective agreement or other contract between the Respondent and any
of its present or former employees. In particular, the Receiver shall not be liable to any of the
employees of the Respondent for any wages (as "wages" are defined in the Employment Standards
Act), including severance pay, termination pay and vacation pay, except for such wages as the
Receiver may specifically agree to pay. The Receiver shall not be liable for any contribution or other
payment to any pension or benefit fund. Further, by the granting of this Order, the business of the
Respondent has not been and shall not be deemed to have been, nor treated as having been sold, but
rather, such business will continue to be the business of the Respondent until sold, in whole or in

part, to a purchaser other than the Receiver.



13. THIS COURT ORDERS that with the approval of this Court on service of a Notice of
Motion and supporting material on the proposed examinee, the Receiver be authorized to conduct
such examinations under oath as it deems necessary of persons having knowledge of any or all of

the affairs of the Respondent on matters related to or concerning the Property.

14, THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

direction and guidance in the discharge of its duties hereunder.

15. THIS COURT ORDERS that the Receiver do from time to time pass its accounts and pay
the balance in its hands as this Court may direct, and for this purpose the accounts of the Receiver

are hereby referred to the Superior Court of Ontario.

16.  THIS COURT ORDERS that the Receiver shall be at liberty to pay itself out of the existing
or future monies coming into its hands or as a result of the performance of its duties hereunder in
respect of its services as Receiver a reasonable amount either monthly or at such longer intervals as
it deems appropriate which amount shall constitute an advance against remuneration when
determined by this Court and shall also be at liberty to pay its solicitors such monies at a reasonable
amount on a solicitor and his own client basis either monthly or at such longer intervals as it deems
~ appropriate which amount shall constitute an advance against remuneration when determined by this

Court.

17.  THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the fulfilment of its duties in carrying out the provisions of this Order save and

except for any gross negligence or wilful misconduct on its part.

18. THIS COURT ORDERS that the liability of the Receiver which it may incur as a result
of its appointment or as a result of the performance of its duties hereunder, including in respect of
gross negligence or wilful misconduct, shall be limited in the aggregate to the net realized value of

the Property and furthermore the Receiver shall cease to have any liability whatsoever upon



distribution of the Property or any proceeds thereof under its administration in accordance with this
Order and any other Order of this Court. The net realized value of the Property shall be the cash
proceeds realized by the Receiver from the disposition of the Property or part thereof after deducting

the reasonable remuneration and expenses of the Receiver.

19.  THIS COURT ORDERS that any expenditure or liability which shall properly be made
or incurred by the Receiver in so doing, including the fees of the Receiver and the fees and
disbursements of its legal counsel, on a solicitor and his owﬁ client basis, shall be allowed to it in
passing its accounts and shall form a first charge on the Property in priority to any charge, mortgage,

lien, security interest or encumbrance on or in the Property (the "Receiver's Charge").

20. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any Court or administrative tribunal in any other jurisdiction, whether in
Canada or elsewhere, for an Order recognizing the appointment of the Receiver by this Court and
confirming the powers of the Receiver in such other jurisdictions or to take such steps, actions or
proceedings as'may be necessary or desirable for the receipt, preservation, protection and
maintenance of the Property, including acting as foreign representative of the Respondent. All
Courts and tribunals of all other jurisdictions are hereby respectfully requested to make such Orders
and provide such other aid and assistance to the Receiver, as an officer of this Court, as they may

deem necessary or appropriate in furtherance of this Order.

21.  THIS COURT ORDERS that liberty be reserved fo all or ary persons or parties, including
the Receiver, interested in applying for such further or other Order, including an order to vary this

Order, as may be advised.

22,  THIS COURT ORDERS that nothing herein authorizes the disclosure or obtaining of

Jinfo ommat subject to solicitor and client privilege to the Receiver or any other party or person.
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IT APPEARS to the Ontario Securities Commission (the “Commission™) that:

—

. Buckingham Securities Corporation (“Buckingham®) is registered under Ontario securities law
as a securities dealer.

n

Lloyd Bruce (“Bruce”) is registered under Ontario Securities law and is the President and
compliance officer of Buckingham. David Bromberg (“Bromberg”) is regisfered under Ontario
securities law as a salesperson and is a director of Buckingham. Harold Seidel is not registered

in any capacity under Ontario securities law, but appears to be as one of the principals of
Buckingham.

Buckingham has approximately 14 registered salespersons and approximately 2,400 client
accounts.

4. Buckingham has a capital deficiency of at least $1 million as at May 31, 2001 contrary to the

requirements set out in section 107 of the Regulation to Act that Buckingham maintain adequate
- capital at all times, '
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. Buckingham has failed to deliver to the Commission within ninety days after the end of its
financial year a report prepared in accordance with Form 9 contrary to the requirement contained

in section 142 of the Regulation to the Act.

. Buckingham has failed to segregate securities held for its clients as required under section 117
| of the Regulation to the Act. Further, securities owned by clients of Buckingham are held in an
account or accounts in the name of Buckingham with the following brokers: Rampart Securities
Inc., W.D. Léﬁmer Co. Limited, Canaccord Capital Corporation, BMO Nesbitt Buras Inc., Bear,
Stearns & Co. Ino:,.Dundee Securities Corporation and B2B Trust (collectively, referred to as
the “Brokers™). Buckingham has ﬁabilities in relation to some of the accounts and it appears that
securities owned by clionts are being used as security for such liabilities, contrary to the
requiremnents sét out,iﬁ Ontario Securities law, and in particular, subsection 2.1(1)-and (2) of

Rule 31.505 that Buckingham deal fairly, honestly and in good faith with its clients.

. Buckingham has breached the terms and conditions of its registraﬁon contrary to section 25 of
the Act. In pafﬁcolar, as a term and conﬁition of Buckingham’s registration, Euckingham was
required to increase its capital by depositing and subordinating 100,0(50 shares of Media
Communications Group (“Media”) on June 27, 2001. In relation to this term of registration,
Staff required that the shares being subordinated were not over the counter or bulletin board
stock. Seidel, on behalf of Buckingham, represented to Staff that the Media shares were traded
on Nasdaq. Buckingham provided to Staffa suBordination agreernent subordinating the 100,000
shares of Media. However, contrary to Seidel’s representation, the Media shares are in fact

bulletin board stock,

. Having regard to the foregoing, Buckingham has acted contrary to the public interest and in
breach of Ontario securities law as described above. Bruce, Bromberg and Seidel have
authorized, permitted or acquiesced in the conduct of Buckingham described above and/or acted

contrary to the public interest.



a
J

Pursuant to subsection 127(5) of the Act, the Comumission is of the opinion that the length of time

required for a hearing could be prejudicial to the public interest;

AND WHEREAS by Commission Order made March 9, 2001, pursuant to section 3.5(3)
of the Act, any one of David A, Brown, Howard Wetston or Paul Moore, acting alone, is authorized

to make orders under section 127 of the Act;

IT IS THEREFORE ORDERED that pursuant to clause 2 of subsection 127 of the Act that

trading in any securities by Buckingham, Bruce, Bromberg and Seidel cease;

IT IS FURTHER ORDERED that pursuant to clause 1 of subsection 127(1) of the Act that
the registration of Buckingham be suspended;

IT IS FURTHER ORDERED that pursuant to clause 2 of subsection 127(1) of the Act that
trading in securities by Rampart Securities Inc., WD Latimer Co. Limited, Canaccord Capital
Corporation, BMO Nesbitt Bums Inc., Bear, Stearns & Co. Inc., Dundee Securities Corporation,i
Caldwell Securities Limited and B2B Trust (collectively, referred to as the “Bmkers”) cease, on the
" term that trading cease by the Brokers only in respect of securities held in an account or accounts in
the néme of Buckingharm with each of the Brokers;

IT IS FURTHER ORDERED that pursuant to clause 6 of subsection 127(1) of the Act that
the aforesaid order shall take effect immediately and shall expire on the fifteenth day after its making -

unless extended by the Commission.

DATED at Toronto this 6" day of July, 2001,

2ot
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V)
AND WHEREAS by Order of the Commission dared Apxl 20, 2004 the

Commission approved 8 setlement agreement betweén Bromberg and Staff of the
Cormmission in respect of the Notice of Headng;

AND WHEREAS Stff of the Commission and the respondests Buckingham,
pruce, Frydrych and Miller Bernstein have jointly requested thar this matter be adjonmed
o Wedgesday July 21, 2004 at 9:30 am., or as soon thercafter as a panel may be
:mxsﬁmted;

AND WHEREAS the Comunission considers it w be 1 the public interest to
tnake this avder; ‘

IT IS ORDERED THAT this matter be adjourned to Wedpesday July 21, 2004

3 9:30 3.1m., Or as soon thereafter as a panel muy be constituted.

VAR A
Thated s Eowonta this 7 9 day of May, 2004

18-MAY-2004 WED 18:08 416 583 824)
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IN THE MATTER OF THE SECURITIES ACT,
R.5.0.1990, C. 5.5, As Amended

-AND-

IN THE MATTER OF
BUCKINGHAM SECURITIES CORPORATION,
L1.0YD BRUCE,

DAVID BROMBERG,

HAROLD SEIDEL,

RAMPART SECURITIES INC.,

W.D. LATIMER CQ. LIMITED,
CANACCORD CAPITAL CORPORATION,
BMO NESBITT BURNS INC,,
BEAR, STEARNS & CO.INC,,"
DUNDEE SECURITIES CORPORATION
CALDWELL SECURITIES LIMITED, AND
LAURENTIAN SECURITIES BANE

ORDER. -

WHEREAS on the 6” day of July, 2001, the Ontario Securities Commission (the “Cormmission”)
ordered, pursuant to clause 2 of subsection 127(1) of the Securites Act, R.8.0.1990, C.S.5, as amended
(the “Act”), .thar wading in any secwrities by, Buckingham Securities Corpmtiéh ("Buckingham™),
Lloyd Bruce (“Bruce”), David Bromberg (Bromberg”) and Harcld Seide] (“Seidel™) cease;

AND WHEREAS the Commission further ordered that pursuant to clanse 2 of subsection 127(1)
of the Act that trading in securities by Rampart Securities Inc., W.D, Latimer Co. Limited (“Latimer™)
Cavaccord Capital Corporation, BMO Nesbitt Burns Inc., Bear Steams & Co. Inc., Dundee Securifies
Corporation, Caldwell Securities Limited and B2B Trust (collectively, referred to as the “Brokers”) cease, .

on the term that trading cease by the Brokers only in respect of securities held in 2n account or accounts
in the pame of Buckingham with each of the Brokers (collectively referred o in this paragraph and the
aforementioned paragraphs as the “Temporary Order”)
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-2-

=

AND WHEREAS on July 20, 2001, the Commission vazied the provisions of the Texmporary
Qrder so as to substitute the name Lawrentian Bank Securities for B2B Trust, and extend the term of the
Termporary Order (collectively, the “Extension Order™);

AND WHEREAS the Commission has been advised that the application by the Commission
(through its Staff) to the Ontario Supericr Court of Justice for the appointment of BDO Dunwoody
Limited as Receiver and Manager of the property, assets and undertaking of Buckingham was granted on
Tuly 26. 2007 pursuant to an order of the Ontarin Sopariar Convt of Tnstics (“fhe Appointmeat Order”);

AND WHEREAS purma'nt to the Appointment Order, the Receiver has the power to take
possession and control of the securities held in any account in the name of Buckingham, and complete a
sale thereof;

AND WHEREAS pursuant to an order dated February 27, 2004 the Ontario Supedior Court of
Justice has authorized and directed the Receiver to enter into an agresment with Latimer for the purpose
of liquidating the securities held by the Receiver,

AND WHEREAS the Commission considers it 1o bs in the. public interest to make this Order;

IT IS HEREBY ORDERED pursuant to section 144(1) of the Act that the Temporary Order
' made by the Commission on July 6, 2001, as varied and extended by the Extension Order, shall cease to
apply only as agaiﬁst the Brokers and the Receiver, effective immediately, 1o the extent pecessary to
perznit trading to be conducted by, on behalf of or with the consent of the Receiver, in any securities held
in an account or accounts in the name of Buckingham..

' a2
DATED at Toronto th.m% day of March, 2004

G

(O8]
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IN THE MATTER OF THE SECURITIES ACT .
R.5.0. 1990, ¢.8.5, AS AMENDED

AND

BUCKINGHAM SECURITIES CORPORATION,
DAVID BROMBERG, NORMAN FRYDRYCH, LLOYD BRUCE AND
MILLER BERNSTEIN & PARTNERS LLP (formerly known as
Miller Bernstein & Partners)

STATEMENT OF ALLEGATIONS OF STAFF
OF THE ONTARIO SECURITIES COMMISSION

Further to a Notice of Hearing dated April 15, 2004, Staff of the Ontario Securities

Commmission (“Staff”) make the following allegations:
Background
The Respondents

1. Buckingham Securities Corporation (“Buckingham”) is incorporated pursuant to
the laws of Ontario. Buckingham was registered under Ontario securities law as a
securities dealer during the period from March 17, 1997 to July 6, 2001 (the “Material
Time”). Buckingham commenced trading for clients in or about April 1997.

2. The registration of Buckingham was suspended on July 6, 2001 by Temporary
Order (the “Temporary Order”) made by the Commission, and extended by Order of the
Commission dated July 20, 2001 (the “Order”). BDO Dunwoody Limited was appointed
Receiver and Manager of the assets and undertaking of Buckingham by Order of the
Honourable Madame Justice Swinton dated July 26, 2001,



3. David Bromberg (“Bromberg”) was one of the principals of Buckingham since its
incorporation in August in 1996. Bromberg was registered pursuant to section 26 of the
Securities Act (Ontario) (the “Act”) as a salesperson of Buckingham from March 17,
1997 to November 3, 1997, and thereafter as a salesperson and director from November
3, 1997 to July 6, 2001. During the Material Time, Bromberg acted as president,
although he was not registered as an officer of Buckingham under Ontario securities law.
Bromberg’s registration as a salesperson has been suspended since July 6, 2001, By the
terms of the Commission's Temporary Order and Order referred to above, Bromberg wmw

been prohibited from trading in securities since July 6, 2001.

4, Norman wmﬁaxow (“Frydrych™) was one of the principals of Buckingham since its
incorporation in August 1996. Frydrych was registered pursuant to section 26 of the Act
as a salesperson of Buckingham commencing on August 6, 1997. Frydrych’s registration
was subject to terms and conditions for a period of two years. During the Material Tirme,
Frydrych acted as an officer of wmoﬁnawmﬁ Frydrych’s Hm@mqmuom asa mammmmaob has
been suspended since July 6, 2001.

5. - Lloyd Hutchinson Ebenezer Bruce q,mEomJ was registered with Buckingham

pursuant to section 26 as the sole officer of Buckingham from January 26, 1998 to July 6,
2001. Bruce was the president, trading officer and ooﬂ.ﬁ.mmumo officer of Buckingham.
As the compliance officer, Bruce was responsible for discharging the obligations of
Buckingham under Ontario securities law. Bruce’s registration as an officer of
Buckingham has been suspended since July 6, 2001. By the terms of the Commission’s
Ternporary Order and Order referred to above, Bruce has been prohibited from trading in

securities since July 6, 2001.

6. Miller Bemnstein & Partners LLP (formerly known as Miller Bernstein &
Partners) (“Miller Bernstein”) is a firm of chartered accountants with an o.mmom at
Toronto. In December 1996, Buckingham appointed Miller Bernstein as the firm’s
auditor. As the auditor appointed by Buckingham, Miller Bernstein was required under
section 21.10(2) of the Act to make an examination of the annual financial statements and
other regulatory filings of Buckingham, in accordance with generally accepted-auditing



3 : -

standards, .a.nd to prepare a report on the financial affairs of Buckingham in accordance

with professional reporting standards.
Buckingham’s Trading Activities - Accounts held with Executing Brokers

7. Buckingham was not a member of the Investment Dealers Association of Canada
(“IDA") or any other self-regulatory organization (“SRO”). During the Material Time,
Buckingham engaged in trading on an agency basis for clients. Buckingham had
approximately 2400 client cash, margin or RRSP accounts (1000 of which were active
accounts at the time of the suspension of Buckingham’s operations in July 2001).
Buckingham’s clients purchased securities through Buckinghgm salespeople for cash or

on margin. Client orders were executed through various IDA member firms.

8. During the Material Time, Buclingham entered into ‘executing broker
arrangements with various firms including Canaccord Capital Corporation (“Canaccord”)

and W.D. Latimer Co. Ltd. (“Latimer™) to process Buckingham’s client orders.

9. From approximately May 1997 to July 2000, Buckingham conducted the majority
of its trading for its clients using cash or margin accounts at Canaccord (the “Canaccord
Accounts”). The Canaccord Accounts were held in the name of Buckingham and were
operated as omnibus accounts. These accounts held clients’ securities in aggregate, and
did not identify individual Buckingham client names and the cbrrespondir;g security

positions of individual clients.

10. In April 2000, Canaccord notified Buckingham that it intended to close the
Canaccord Accounts because of its concems with the form and operation of the

Canaccord Accounts.

- 11.  On or about July 28, 2000, Buckingham transferred the securities it held at
Canaceord to cash and margin accounts at Latimer. The accounts held in the name of
Buckingham at Latimer operated as omnibus accounts, in the same manner as described

in paragraph 9 above,
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16.  Buckingham, in failing to comply with me.segregation requirements contained in
section 117 of the Regulation to the Act, put client assets at risk (ie. client assets were
available to be used as collateral in support of Buckingham’s indebtedness to 'brokerage
firms.) In the ongoing recei\}ership proceeding, two firms have asserted a security
interest or lien over securities held in the Buckingham accounts. As a consequence of
Buckingham's failure to segregate, many of Buckingham's clients may suffer financial
losses should it be determined in the receivership proceeding that the secured claims of
the two brokers include fully-paid-for client securities improperly pledged by
Buckingham. Bromberg, Bruce and nydrych authorized, permitted or acquiesced n
Buckingham'’s breach of the requirements contained in section 117 of the Regulation to
the Act.

Buckingham’s Failure to Maintain Adequate Capital

17. Al registrants must maintain adequate capital at all times in accordance with
section 107 of the Regulation to the Act. As set out in paragraph 23 below, Buckingham
had a deficiency of net free capital in excess of $9,000,000 for its financial year ending
March 31, 1999, and a deficiency of net free capital in excess of $27,500,000 for its
financial year ending March 31, 2000, Buckingham failed to report such information in
the audited financial Form. 9 reports it was required to file under Ontario securities law,
and instead repofced excess pet free capital which was misleading or untrue, as further

described in paragraph 23 below.

18, In Jume 2001, during a compliance review conducted by Commission Staff in
respect of the operations of Buckingham, Staff identified several areas of concem,
including Buckingham’s significant capital deficiency. As set out in paragraph 2 above,
Buckingham'’s registration was suspended on July 6, 2001 and BDO Dunwoody vs'/as

appointed recetver and manager of Buckingham shortly thereafter.

19, During the Material Time, Buckingham contravened the requirement contained in
section 107 of the Regulation to the Act to maintain adequate capital at all times.
Bromberg, Bruce and Frydrych authorized, permitted or acquiesced in Buckingham’s

contravention of section 107 of the Regulation to the Act.



Failufe to Maintain Books and Records

20.  During the Material Time, Buckingham failed to keep necessary records required
under Ontario securities law, contrary to section 113 of the Reguléﬁon to the Act. In
particular, during the Material Time, Buckingham failed to prepare documents on a

monthly basis to record reasonable calculations of minimum free capital, adjusted

liabilities and capital required by the firm in order to ensure that Buckingham complied

with its capital requirements pursuant to section 107 of the Regulation to the Act.
Bromberg, Bruce and Frydrych authorized, permitted or acquiesced in Buckingham’s

breach of the requirement contained in section 113 of the Regulation to the Act.
Misleading or Untrue Statements in 1999 and 2000 Form 9 Reports

21, Buckingham prepared Form 9 reports for the financial years ending March 31,
1999 and March 31, 2000 (hereafter, referred to as,_t_hé “1999 Form 9 Report” and the
“2000 Form 9 Report”). Sectidn 141 of the Regulation to the Act requires a securities
dealer, who is not a2 member of an SRQ, to deliver to the Commission within 90 days
after .the end of each financial year a report prepared in accordance with Form 9. The
Form 9 reports, among other things, record the capital position and requirements of the
securities dealer, and éonﬁ:m the segregation of clients’ fully paid and excess margin
securities, Section 144 of the Regulation to the Act requires that the Form 9 Reports be
audited by an auditor appointed by the securities dealer, in accordance with generally

accepted auditing standards and the audit requirements published by the Commission. = -

22,  The 1999 and 2000 Form 9 Reports were submitted to the Commission. Bruce
and Bromberg each signed the Certificate of Partners or Directors on behalf of
Buckingham for the 1999 and 2000 Form 9 Reports, certifying, among other things, that:

(a)  the financial statements and other information presented fairly the
financial position of Buckingham; and

©)] information stated in the Certificate was true and correct, including the

statement that Buckingham promptly segrégated all clients’ free securities.

e
[R5
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93.  Buckingham, for the fiscal years ending March 31, 1999 and March 31, 2000,
made ‘statements in the 1999 and 2000 Form 9 Reports required to be filed or firnished

. under Ontario securities law that; in a material respect and at the time and in the light of

the circumstances under which they were made, were misleading or untrue or did not

state a fact that was required to be stated or that was necessary to make the statements not

misleading, specifically;

®

(1)

a the 1999 Statement of Assets and Liabilities and Capital stated that
the amount of Buckingham's total lisbilities (excluding subordinated

loans) waS $4,402,608 when such amount was in excess of $12,000,000;

b. the 1999 Statement of Net Free Capital stated that Buckingham
had excess net free capital, before taking into account of capital
requirernents, in the amount of $521,766, when Buckingham had a
deficiency of net free capital in excess of $8,000,000;

c. the 1999 Statement of Adjusted'Liabilities stated that the amount
of Buckingham’s adjusted liabilities was $3,527,784, when the amount

was in excess of $11,500,000;

d. the 1999 Statement of Minimum Free Capital stated that
Buckingham had excess net free capital, after deducting capital

requirements in the amount of $179,544, when Buckinghém had a
deficiency of net free capital in excess of $9,000,000;

e. the 1999 Certificate of Partners or Directors stated that
Buckingham properly segregated all clients’ free securities, when

Buckingham was not segregating clients’ free securities.

a. the 2000 Statements of Assets and Liabilities and Capital stated
that the amount of Buckingham'’s total liabilities (excluding subordinated

loans) was §11,085,049, when such amount was in excess of $36,000,000;
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b. the 2000 Statement of Net Free Capital stated that Buckingham

had excess net free capital, before taking into account of capital

requirements, in the amount of $738,675, when Buckingham had a

deficiency of net free capital in excess of $25,500,000;

C. the 2000 Statement of Adjusted Liabilities stated that the amourit

of Buckingham’s adjusted liabilities was $6,914,102, when such amount
was in excess of $31,000,000; '

‘d. the 2000 Statement of Minimum Free Capital stated that
‘Buckingham had excess net free capital, after deducting capital

requirements, in the amount of $14—4,7"/‘8, 'when_ Buckingham had a
deficiency of net free capital in excess of §27,500,000; '

e. the 2000 Certificate of Partners or Directors stated that
Buckingham had properly segregated all clients” free securities, when
Buckingham was not segregating clients’ free securities.

24.  Bruce, Bromberg and Frydrych, for the fiscal years ending March 31, 1999 and .

March 31, 2000, authorized permitted or acquiesced in Buckingham making statements
in Buckingham'’s 1999 and 2000 Form 9 Reports reciuired to be filed or furnished under
Ontario securities law that, in a material respect and at the t'ng and in the light of the
circumstances under which they were made, were misleading or untrue or did not state a
fact that was required to be stated or that was necessary to make the statements not

misleading.
Misleading or Untrue Statements in Audit Reports

25. Miller Bernstein did not obtain sufficient, appropriate audit evidence to
determine the segregation of client assets, and did not formulate appropriate procedures
to review margin accounts held by clients of Buckingham to support the opinions

expressed by it in the audit opinions contained in the 1999 and 2000 Form 9 Reports.

1hea
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26.  Miller Bernstein, in its audit report addressed to the Ontario Securities
Commission in each of the 1999 and 2000 Form 9 Repofts, stated that it had examined
the financial statements and other financial information prepared by Buckingham
contained within the Reports. In relation to its examination of such financial statements
and information for each of the ﬁngncial years ending March 31, 1999 and March 31,

2000, Miller Bemnstein expressed its opinion as follows:

Our examination was made in accordance with genérally accepted
auditing standards and accordingly included such tests and other
procedures as we considered necessary in the circumstances, including
the andit procedures prescribed by the Ontario Securities Cornmission.

In our opinion,

® the statement of assets and liabilities presents fairly the financial
position of the firm as at [March 31, 1999/March 31, 2000] in
the form required under the Regulation to The Securities Act,
- 1978 in accordance with the basis of accounting disclosed in
Note 1 applied on a basis consistent with that of the preceding
year; and ‘ : T

(i) the statements of net free capital, adjusted Liabilities, minimum
free capital and staternent of segregation requirements and funds
on deposit in segregation as at [March 31, 1999/March 31, 2000]
are presented in accordance with applicable instructions in the
Regulation under The Securities Act. 1978.

The additional information set out in Part II, schedules 1 to 18 aud the
answers contained in questions 5 and 6 on the certificate of partners or
directors have been subjected to the tests and other auditing procedures
applied in the examination of the financial statements A to E in Part I and
schedule 19 in Part 11, and in our opinion, are fairly stated in all respects
material in relation to these financial statements taken as a whole.

27.  Having regard to the misleading or untrue statements contained in the Form 9
' Reports, described in paragraph 23 above, Miller Bernstein’s conduct was contrary to the
public interest in that, for the fiscal years ending March 31, 1999 and March 31, 2000,
Miller Bernstein stated, in its opinions contained in Buckingham’s 1999 and 2000 Form 9

Reports, that its examination of Buckingham'’s financial statements and other financial

information was made in accordance with generally accepted auditing standards. Such

staternents made by Miller Bernstein were in a material respect and at the time and in the
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light of the circumstances under which they were made, misleading or untrue, or did not
state a fact that was required to be stated or that was necessary to make the statements not

misleading.
Breach 6f Requirement to File Form 9 (Financial Questionnairé and Report)

28.  Section 142 of the Regulation to the Act provides that every securities dealer, that
is not a member of an SRO, must deliver to the Commission within ninety days after the
end of its financial year a report prepare& in accordance with Form 9 (Financial

. Questionnaire and Report).

29. Buck:inghém’s Form 9 report for the fiscal year ending March 31, 2001 was due
on June 30, 2001. Staffreceived a requést for an extension to file the 2001 Form 9 on tﬁe
basis that Buckingham’s auditor was not prepared to certify the Form 9. By letter dated
June 29, 2001 Bruce, on behalf of Buckingham, advised Staff that its auditor “... is
uncomfortable certifying the Form 9 at this time given the capital deficiency that has
been brought to bur attention recently during the OSC’S. Compliance Audit. Our anditor
performed this year’s audit in the same mannér as in previous years, and did not reflect
any capital deductions or deficiencies caused by under margin accounts or the
segregation of cash and securities. In effect, 2 Form 9 based on the current financial

staterments prepared by our Auditor would be incorrect.”

30.° Buckingham failed to comply with the requirement contained in section 142 of
the Regulation to the Act to file the required audited form 9 for the fiscal year ending
March 31, 2001.

Conduct Contrary to the Public Interest

31. It is the position of Staff that the conduct engaged in by the respondents

constitutes conduct contrary to the public interest in that:

(@)  During the Material Time, Buckingham failed to segregate fully paid or
excess margin securities owned by its clients confrary to the requirements

contained in section 117 of the Regulation to the Act.
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During the Material Time, Buckingham failed to maintain adequate capital
at all times contrary to the requirements of section 107 of the Regulation
to the Act.

During the Material Time, Buckingham failed to keep such books and
records required under section 113 of the Regulation to the Act, and in
particular, failed to maintain on a monthly basis a record of a reasonable
calculation of minimum free capital, adjusted liabilities, and capital

required by the firm to meet its capital requirements.

Buckingham failed to comply with the requirement contained in section
142 of the Regulation to the Act to deliver the required audited Form 9
Report for the fiscal year ending March 31, 2001;

During the Material Time, Bruce, Bromberg and Frydrych authorized,
permitted or acquiesced in Buckingham’s violations of the requirements of
Ontario securities law, described in subparagraphs (a), (b), (¢) and (d)

above.

'Buck:mgham, for the fiscal years ending March 31, 1999 and March 31,

2000, made statements in the 1999 and 2000 Form 9 Reports required to
be filed or furnished under Ontario securities law that, in 2 material
respect and at the time and in the light of the circumstances under which
they were made, were misleading or untrue or did not state a fact that was
requiréd to be stated or that was necessary to make the statements not

misleading;

Bruce, Bfomberg and Frydrych, for the fiscal years ending March 31,
1999 and March 31, 2000, authorized permitted or acquiesced in
Buckingham making statements in Buckingham's 1999 and 2000 Form 9
Reports required to be filed or furnished under Ontario securities law that,
in a material respect and at the time and in the light of the circumstances

under which they were made, were misleading or unfrue or did not state a

thetw |
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fact that was required to be stated .or that was necessary to make the

statements not misleading; and

(h)  Miller Bemnstein’s conduct was contrary to the public interest in that, for
the fiscal years ending March 31, 1999 and March 31, 2000, Miller
Bernstein stated, in its opinions contained in Buckingham’s 1999 and
2000 Form 9 Reports, that its examination of Buckingham's financial
statements and other financial information was made in accordance with -
generally accepted auditing standards. Suéh statements made by Miller
Bermstein were in a material respect and at the time and in the light of the
cﬁcumstmces under which they were made, misleading or uotrue, or did
not state a fact that was required to be stated or that was necessary to make

the statements not misleading.

32.  Staffreserves the right to make such other allegations as Staff may advise and the

Commission may permit.

Dated at Toronto this 15™ day of April, 2004

U524
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EXHIBIT “E” ' i
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COURT FILE NO.: 01-CL-41%2
DATE: 20021017

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN: )
)
Ontario Securities Commission - } Kevin McElcheran
Applicant )} Ruth Promis{ow
) For BDO Dunwoody Limited,
« and - )} Receiver and Manager of Buckingham
) Securities Corporation
)
Buckingham Securities Corporanon - )
Respondent )
: ) Heath Whiteley
) For W.D, Latimer Co. Limited
)
) HEARDr June3 to 5, 2002
GROUND J.

REASONS

[1] This is a trial of issues, within the above Application, directed by Colin Campbell, J. with
respect to a priority dispute as between former customers of Buckingham Securities
Corporation (‘Buckmgham”) and W.D. Latimer Co: Limited (“Latimer”). Latimer claims a
security interest in the securities of customers of Buckingham pledged by Buckingham to
Latimer pursuant to a Customer Account Agreement entered into between Buckingham and
Latimer dated May 7, 1997, (the “Latimer Agreement”) when Buckingham initially opened an
account with Latimer. The Latimer Agreement provided for both cash and margin accounts
although Buckingham initially opened only a cash account with Latimer.

The Latimer Agreement provides in part as follows:

“That all securities and credit balances held by Latimer for the Customer’s
account shall be subject to 2 general lien for any and all indebtedness to Latimer
" howsoever arising and in whatever account appearing including any Hability
arising by reason of any guarantee by the Customer of the account of any other
person, that Latimer is authorized hereby to sell, purchass, pledge, or re-pledge
any or all such securities without notice or advertisement to satisfy this lien,
that Latimer may at any time without notice whenever Latimer carrjes more
than one accoumnt for the customer, enter credit or debit balances, whether in
respect of securities or money, 1o any of such accounts and make such
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adjustments between such accounts as Latimer may in its sole discretion deem
fit, that any reference to the Customer’s account in this clause shell include any
account in which the Customer has an interest whether jointly or otherwise”.

Backeround

[2] From its inception in May, 1997, to July, 2000, Buckingham was registered as a securities
dealer with the Ontario Securities Commission (the “OSC”) under the Ontario Securities Act
R.8.0. 1990, ¢. 8-5 (the “OSA™). Buckingham provided investment services to its customers,
which numbered approxdmately 1,000 on an active basis. The OSC renewed Buckingham’s
registrant status each year.

[3] Buckingham, not being a member of the Investment Dealers Association (‘TDA"), was
required to trade through member firms of the Investment Dealers Association (the “IDA”).
From May, 1997, to July, 2000, Buckingham conducted the majority of its trading using a
margin account (the “Canaccord Account”) at Canaccord Capital Corporation (“Canaccord”).
On Tuly 28, 2000, Buckingham transferred the securities it held at Canaccord to a margin
account at Latimer (the “Latimer Accournt”) established pursuant to the Latimer Agreement.
No further Agreement was entered into between Buckingham and Latimer when the margin
account was opened. Latimer is registered as a securities dealer in Ontario, Quebec, Alberta
and British Columbia; a member of the Toronto Stock Exchange, the Montreal Exchange and
the Canadian Venture Exchange; and a member of the IDA.

[4] In mid Juoe, 2001, the OSC attended at the offices of Buckingham and inspected its
records. There was no evidence as to what prompted this attendance by the OSC, On July 6,
2001, (the “Cease Trade Date”), the OSC issued a Temporary Cease Trade Order prohibiting
the trading of securities in Buckingham’s account with Latimer,

[5] BDO Dunwoody Limited was appointed Receiver and Manager (the “Receiver”) of the
agsets and undertaking of Buckingham by order dated July 26, 2001,

[6] As at August 16, 2001, Buckingham owed Latimer $1,902,641.76 in respect of the
Latimer Account, with interest acoruing at prime plus 4%.

[7] Each of the forms of the Client Account Agreement entered into between Buckingham
and its customers provides as follows:

“As continuing collateral security for the payment of any Indebtedness which is
now or which may in the future be owing by the Client to Buckingham
Securities Carp., the Cliert hereby hypothecates and pledges to Buckingham
Securities Corp. all his Securities and Cash, including any free credit balances,
which may now or hereafter be in any of his accounts with Buckingharn
Securities Corp. (collectively, the “Collateral”), whether held in the Account or
in any other accounting which the Client has an interest and whether or not any
amount owing relates to the Collateral hypothecated or pledged. So long as any
indebtedness remains unpaid, the Client authorizes Buckingham Securities
Corp., without notice, to use at any time and from time to time the Collateral in
the conduct of Buckingham Securities business, including the right to, (a)

P.83716

3

)



OCT-18-2082 11:16 JUGDES ADMIN RM 334 416 327 5417 P.B4/16

combine any of the Collateral with the property of Buckingham Securities Corp.
or ather clients or both; (b) hypothecate 6r pledge any of the Collateral which
are held in Buckingham Securities Corp. possession as security for its own
indebtedness; (¢) loan any of the collateral to Buckingham Securities Corp. for
its own purposes; or (d) use any of the Collateral for making delivery egainst a
sale, whether a ghort sale or otherwise and whether such sale is for the Account
or for the account of any other client of Buckingham Securities Corp.”

or provides:

“You shall have the right, from time to time and thhout notice to me, to lend
any securities held by you for or on my account with you either to yourselves as
brokers or fo others and to raise money thereon and carry them in your general
loans and pledge and re-pledge them either separately or with your own
securities ar those of others or otherwise in such a manner and for such an
amount and for such purposes as you may deem advisable and to deliver them
on sales for others, without retaining in your possession or control securities of
like, kind and amount”,

[8] The trades processed by Buckingham through Latimer involved both cash accounts which
held fully paid securities for Buckingham’s customers and margin accounts which held
marginable securities for Buckingham’s customers. Securities held in a cash account are fully
paid and must be segregated. With a margin account, if there is no borrowing by the customer,
the securities in the account are fully paid and must be segregated. Ifthere is borrowing by the
customer, the broker must determine the net loan value of the securities and may have to |
segregate securities if the loan value exceeds the amount of borrowing. Securities that are not
marginable because the trading prices are below a minimum amount have to be fully
segregated. A software system called the ISM System used by most brokers and investment
dealers determines the marginability of the securities held in the account of any particular
customer, This determination is based upon the trading price of the various securities and the
margin limit for various securities and will vary on & daily basis, The ISM System will also
show which securities in a customer’s account have to be segregated as fully paid or excess
margin securities. Segregation is required by Section 117 of Regulation 1015 pursuant to the
OSA and by the by-laws and regulations of the IDA

[91  The accounts operated by Buckingham with Canaccord and, subsequently with Latimer,
were omnibus accounts which included inventory securities of Buckingham, securities owned
by employees of Buckingham and predominantly securities. owned by customers of
Buckingham, Because the Buckingham account with Latimer was an ommnibus account,
Latimer would treat all of the securities in the accouant as Buckingham’s securities and would
segregate the securities in that account using the ISM System in the same way as Latimer
would segregate securities in the account of any other customer of Latimer. Latimer viewed it
as Buckingham'’s responsibility to ensure that the securities in its customers’ accounts were
properly segregated.

(107 In addition to monthly statements for each customer, which would indicate all securities
held for such customer, the market value of such securities and whether such securities were
segregated, the ISM System produces Segregation Allocation Reports, Segregation Control
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Reports and Security Position Reports. Segregation Allocation Reports show how many shares
of each security ought to be segrcgated for each customer. Segregation Control Reports show
whether a particular security i3 over-segregated or under-segregated and Security Position
Reports show how many shares of each security are held by cach customer and with which
broker. Tt is my understanding that only the Segregation Allocation Reports would clearly
indicate which securities of which customer ought to be segregated. Buckingham’s monthly
statements to its customers and its Segregation Allocation Reports showed that customers’
securities were not being segregated as required by Regulation 1015 pursuant to the OSA,

[11] It is the position of the Receiver that Buckingham was in breach of its trust and
fiduciary obligations to its customers when it pledged their fully paid and excess margin
securities to Latimer pursuant to the terms of the Latimer Agreement and further that Latimer
knew or ought to have known or should be found to have had constructive knowledge of the
fact that Buckingham was pledging such securities in breach of its trust and fiduciary
obligations to its customers. The Receiver therefore submits that the pledge of such securities
to Latimer is void and that Latimer is required to return such securities to the Receiver on
behalf of Buckingham’s customers or to account to the Receiver for such securities.

[12] At thetime of the transfer of Buckingham’s account from Canaccord to Latimer in July,
2000, Mr, Sesto DeLuca (“DeLuca™), the President of Latimer, attended at Buckingham's
office where he was advised as to Buckingham’s “back office system” for processing orders
from its customers and was advised that Buckingham used the ISM System for purposes of
preparation of customers’ monthly statements and for Segregation Allocation Reports,
Segregation Control Reports and Security Position Reports. DeLuca’s evidence is that he did
not review any of such statements or Reports. Following such a visit, DeLuca wrote to Mr.
David Bromberg (“Bromberg”), the President of Buckmgham, to set out the terms of margin
trading between Buckingham and Latimer including commissions to be charged by Latimer
and the margin account facility to be provided by Latimer to Buckingham. In such letter,
DeLuca stated “T would therefore request some assurance from you that your firm has the
appropriate systems in place to ensure the proper segregation of your client’s (sic) securities”.
Bromberg’s reply of July 25, 2000, to DeLuca stated “securities are segregated into clients
accounts as Certificates are recewed or trade tickets are executed”, The reference in this letter
from Buckingham to securities being segregated when the trade tickets are executed is not
correct. Segregation takes place on the settlement date which is three days after the trade date
in the vast majority of cases. At the request of DeLuca, Bromberg wrote a further letter of July
26, 2000, which stated “this is to confirm the following: all our clients accounts are segregated
on a regular basis using the ISM Segregation System”,

[13] It was Bromberg's evidence that he thought that the references in the correspondence to
“segregation” meant having securities segregated by customer so that Buckingham would
know which securities are held by which customers. It was also Bromberg’s evidence that, for
this purpose, he showed DeLuca a Security Position Report which showed which customers of
Buckingham held shares of a particular security issuer. DeLuca denies that he saw any such
Report. DeLuca did request and obtained a copy of the most recent renewal of registration of
Buckingham with the OSC. DeLuca did not ask for or examine the financial statements -of
Buckingham and did' not update the financial information from that given to Latimer by
Buckingham when it initially opened an account with Latimer in 1997, The margin facility
provided by Latimer to Buckingham was approximately $2,000,000 and the market value of
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the securities in the Buckingham account transferred from Canaccord to Latimer was
approximately $13,000,000, It was DeLuca’s evidence that he assumed that Buckingham was
entitled to pledge to Latimer the marginable securities in the Buckingham sccount and that they.
would have more than sufficient value to cover the margin faczhty of §2,000,000, Tt was also
DeLuca’s evidence that he did not know that Buckingham was not in fact segregating securities
in its customers’ accounts although he acknowledged that he could have determined this from
Buckingham's monthly customer statements or from Bucicmgham s Segregation Allocation
Reports, none of which were examined by him. DeLuca did receive a list of the securities
being transferred from Canaccord to Latimer, which mdlczted that many of the securities being
transferred were non-marginable.

[14] The opinion evidence of expert, Mr. Brian Sutton, called by the Receiver was that
Regulation 1300.1 of the IDA, the “Know Your Client” rule required Latimer to satisfy itself as
to the credit-worthiness of Buckingham and to ensure that Buckingham was properly
segregating its customers’ accounts and was not pledging to it securities which could not be
pledged. His evidence was also that Latimer could determine the credit-worthiness of
Buckingham by reviewing the Form 9 filed by Buckingham with the OSC. It was Mr. Sutton’s
opinion that it was not appropdate for Latimer to rely on the three-year old financial
information from Buckingham when opening the margin account for Buckingham in July, -
2000. Mr. Sutton’s evidence was that in a cash account there is always a safekeeping
agreement if the registrant is to hold the securities. Mr. Sutton conceded that for Latimer to
know which securities of Buckingham’s costomers had to be segregated, it would have to know
with respect to each customer which securities were fully paid, which were excess margin
securities, which, if any, were in delinquent cash accounts not subject to a safekeeping
agreement and which, if any, were in an under-margined customer margin account, as well as
each Buckingham customer’s account balance and the loan value of such account. Mr. Sutton
also agreed that this information could change daily and would have to be tracked by Latimer.

{15] The opinion evidence of expert witness, Ms, Joni Alexander called by Latimer, was that
Latimer did comply with the “Know Your Client” rule with respect to Buckingham, In her
opinion, the suitability requirement is not relevant, the credit- worthiness and identity was
satisfied because Latimer had dealt with Buckingham before, had reviewed Buckingham’s
current registration with the OSC and had the Application of Buckingham and a Customer
Account Agreement with Buckingham on file, With respect to business conduct, Latimer had
reviewed the account to be transferred from Canaccord to ensure that there was adequate
collateral for the margin facility that was to be provided to Buckingham, I was also the
evidence of Ms. Alexander that Latimer did not need to look through Buckingham to each
Buckingham customer account to determine whether the securities pledged by Buckingham to
Latimer were eligible to be pledged and that, in any event, this would be impractical in view of
the detailed knowledge which Latimer would have to have of each of Buckingham customer
account, Ms. Alexander testified that each cash account does not require a safekeeping
arrangement. That is & specific type of custody arrangement between a registrant and a
customer. She was also of the opinion that the number of “penny stocks” in the Buckingham
account should not necessarily have triggered Latimer to enquire as to whether securities were
being improperly pledged by Buckingham as these stocks could have been inventory of
Buckingham, could bave been in delinquent cash accounts or, could have been in under-
margined margin accounts. It was Ms. Alexander’s evidence that it would not be the normal
practice for_*a “jitney broker” such as Latimer to inquire whether its registrant/client had
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authority from its customers, or whether it was-entitled to pledge the securities in its account to
the jitney broker or to ask for the Segregatmn Allocation Reports of its regisirant/customers.

[16] Where there was a conflict in the evidence between that of Bromberg and that of
DelLuca, I preferred the evidence of DelLuca. He has extensive knowledge of the brokerage
business and his evidence was straightforward, consistent and logical. He conceded that he
could have made further inquiries to determine whether Buckingham was segregating its
cliemts’ securities and that an examination of certain of Buckingham’s statements and reports
would have indicated a failure to segregate. Bromberg’s evidence, on the other hand, was
confused, inconsistent and unresponsive. He either has an abysmal lack of knowledge about
the brokerage business or his evidence is simply not credible. This is particularly true of his
evidence that he thought the reference to segregation of accounts in his letters. to Latimer
referred to accounts being segregated as among Buckingham’s customers, Anyone with any
familiarity with the regulation of the securities industry would be aware of the. requirement to
segregate securities for margin purposes based upon securities being fully paid or excess
margin securities. Accordingly, in my view, Bromberg’s evidence in this regard is not credible
and the statements made in the letters from Buckingham to Latimer are either negligent or
intentional misrepresentations made by Buckingham to Latimer. It was, in my view,
reasonable for Latimer to agsume that these statements indicated segregation as required by the
Regulation under the OSA and the IDA by-laws. Latimer wag aware that Buckingham used the
ISM System and clearly had the information available to it to determine what securities must
be segregated.-

[I7] With respect to the expert evidence, I preferred the evidence of Ms. Alexander where
there was a conflict, Her evidence with respect to compliance with the “Know Your Client”
rule in 2 situation where a jitney broker is dealing with a registrant/customer appeared to me to
be more practical than that of Mr. Sutton as did her evidence that it would not be practical for a
jitney broker to look through the account of its registrant/ customer to the customers of that
registrant to determine whether the securities in the account were properly segregated. Mr,
Sutton conceded that in order for Latimer to do that it would have to have very detailed
knowledge of the securities of each customer of Buckingham which could change daily and
which would have to be tracked by Latimer,

(18}  There was some conflict in the expert evidence before the court as to whether Latimer
was required in accordance with the “Know Yoyr Client” rule under the IDA rules to inquire as
to Buckingham’s financial position and to update the information with respect to Buckingham
from that provided when Buckingham first opened an account with Latimer in 1997, The
evidence is that DeLuca did not ask for an updated financial statement of Buckingham or an

" update of the financial information provided in 1997 but simply obtained a copy of the latest
renewal of Buckingham's registration with the QSC. The “Know Your Client” rule is
contained in Regulation 1300 of IDA and provides in part as follows:
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“Identity and Creditworthiness

(a)  BachMember shall use due diligence to learn and remain
informed of the essential facts relative to every customer and to
every order or account aceepted,

Business Conduct

(6)  Each Member shall use due diligence to ensure that the acceptance of
any order for any account is within the bounds of good business practice.

Suitability Generally

(¢)  Subject to Regulation 1300.1(e), each Member shall use due diligence to
ensure that the acceptance of any order from a customer is suitable for
such customer based on factors including the customer’s financial
situations, mvestment knowledge, mvestment objectives and risk
tolerance”.

[19] On both these issues, it was the opinion of Ms, Alexander, whose evidence I preferred.,
that Latimer had complied with industry standards in establishing the margin account for’
Buckingharn, It was her evidence that a jitney broker would not be expected to obtain further
information with respect to credit-worthiness when it is satisfied as to its registrant/customers
registration status with the OSC and where it already had on file an Application and a
Customer Account Agreement with the registrant/customer.

[20] With respect to business conduct, it was her opinion that Latimer had satisfied this
requirement by reviewing the securities in the account to be transferred from Canaccord to
ensure that there was adequate collateral for the margin facility being provided to Buckingham
and that a jitney broker would not be expected to look through Buckingham to the accounts of .
Buckingham's customers to determine whether securities had been segregated or were
qualified to be pledged to the jitney broker to secure the margin account in view of the
impracticality of the detaled knowledge which Latimer would have to have of each
Buckingham customer account, She conceded that if Latimer had made further inquiries and
had reviewed Buckingham’s documents such as customer monthly statements or Segregation
Allocation Reports, it would have become aware that se,cuntres were not being properly
segregated by Buckingham,

Issues
[21] The issues in this proceeding are as follows:
(1) Did a trust relationship exist between Buckingham and its customers pursuant to

the Client Account Agreements entered into between Buckingham and its
customers or pursuant to the OSA?

(Ao
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(2) Ifatrust reia_uonsmp did exist, was Buckingham in breach of its obhgatxons to its
customers in pledging its customers’ fully paid and excess margin securities to

Latimer?

(3) If Buckingham was in breach, did Latimer have actual or constructive notice of
Buckingham'’s breach?

1 will deal with the issues in the above order.

Reasans

[22] Did a trust relationship exist between Buckingham and its customers pursuant to the
Client Account Agreements entered into between Buckingham and its customers or pursuant to
the OSA?

Section 117 of Regulation 1015 (R.R.O. 1990) under the OSA provides:

“(1) Securities held by a regiétrant for a client that are unencumbered and that are
either fully paid for or are excess margin securities but that are not held
pursuant to a written safekeeping agreement shall be,

a) segregated and identified as being held in trust for the client; and

b) described as being held in segregation on the registrant’s secunty
position record, client's ledger and statement of account.

(2) Segregated securities may be used by the reg;strant by sale or loan,
whenever a client becomes indebted to the registrant but only to the extent
reasonably necessary to cover the indebtedness.

(3) Bulk segregation of securities described in subsection (1) is permissible”,

[23] Latimer has submitted, based on the authority of Cheseborough v. Willson [2001] O.J.
940 (S.C.J.), that the Regulations under the OSA are administrative and directory only and do
not create a trust relationship between a broker and its customers and that, even if a trust
relationship is established, the provisions of the Chent Account Agreements entered into
between Buckingham and its customers specifically permit the pledging of the customer
securities in support of loans to Buckingham for its own account. Latimer does concede,
however, that there is a duty on Buckingham to protect and safeguard fully paid and excess
margin securities and to deliver them in specie when directed. The court in Cheseborough,
supra, concluded that Regulation 1015, at a minimum, required registrants to protect and
safeguard fully paid or excess margin securities and deliver them in specie when required, even
if it did not have the effect of establishing a trust relationship and imposing upan the registrant
all the duties and obligations of a trustee at law. In the case at ber, Buckingham was clearly in
breach-of both these obligations to its customers.

[24] For atrust to come imo existence, there must be three certainties: certainty of intention,
certainty of subject matter and certainty of object. In the relationship between Buckingham
and its customers with respect to their segregated securities which the Receiver submits

&

GO
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constitutes a trust relationship, there is certainty of subject marter in that it is the fully paid or
excess margin securities of Buckingham’s customers which must be segregated and “identified
as being held in trust”. The fact that the components of the subject matter of the trust may

fluctuate is not relevant. In any investment trust, the subject matter of the trust fluctuates as
investments are purchased and soid. There is also certainty of object in that the beneficiaries of
such trust are the customers of Buckingham who hold such securities. With respect to certainty
of intention, the trust relationship is imposed upon the parties by virtue of Regulation 1013
pursuant to the OSA. :

[25] In Chesebrough, supra, Sheppard J. concluded with respect to such Regulation and
similar statutory provisions and institutional by-laws as follows at paragraph 41:

“Yet counsel contends that this statutory and regulatory regime requiring a
registrant to hold customer’s fully-paid securities separate and apart from their
own and others created and imposed upon it (the registrant) a trust relationship
such that the registrant (Midland Walwyn) stood in a trust relationship to the
plaintiff; that Midland Walwyn became a trustee for the plaintiff and in some
way was then duty-bound to act as a trustee at law in its dealings with the
plaintiff. I have considerable difficulty in accepting that proposition. In my
view, all the cited regulations and by-laws do nothing more than to regulate
registrants or members and direct them how they shall deal with & customer’s
securities like the shares owned by the plaintiff. Regulations whether passed
under a statute or by an association cannot create and impose a trust relationship
between two parties, imposing on the party holding the securities all the duties
and responsibilities which the law imposes on a trustee created by deed or by-
law. These regulations are administrative and directory only; they do nothing
more than direct a registrant or member how prescribed securities are to be
handled and recorded.

Again, I repeat one must distinguish between a trust relationship between the
trustee and beneficiary with all attendant duties and responsibilities and an
administrative trust created for the proper dealing with other people’s property,
which 1 suggest creates no further obligation than a duty on the person holding
the property to protect and safeguard it and deliver it in specic when required.
Certainly, if the securities are misappropriated and cannot be returned, a breach
of trust arises entitling the customer to an award of damages ....

Characterizing the shares as being impressed with a trust for industry regulatory
requirements does not a fortiori make the registrant a trustee with all the
attendant duties and responsibilities of a trustee except for being obliged to
deliver the trust property in specie when directed”....

[26] With great respect, I am unable to adopt this distinction between a trust created by deed
or law and a statutory trust. The authorities dealing with or interpreting trust or deemed trust
provisions of statutes do not draw any distinction between the duties imposed upon a trustes of
g statutory trust as opposed to a trustee of a trust created.by deed or law. In Ward-Price v.
Mariners Haven Inc, (2001) 57 O.R. (3rd) 10 (Ont. C.A.), in considering the statutory trust
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created under the Condominiwn Act R.8.0. 1990 ch. ¢-26 Borins, J.A. made reference to the
expressed statutory trust created under that Act and stated at page 419:

“Although it may be argued that this trust Jacks, in some respects, the three certainties
of intention, object and subject-matter, this does not affect its essential character as &
trust”, As McLachlin J. pointed out in British Columbia v. Henfrey Blair Ltd., [1989] 2
S.CR. 24 at p, 35, 59 D.LR. (4th) 726, at p. 742; “the provinces may define “trust” as

2]

they choose for matters within their own legislative competence....”.

(See also Commercial Union Life Assurance Co. of Canada v. John Ingel Insurance Group Inc.
(2002) Q.J. No. 3200 (Ont. C.A.) with respect to the statutory trust created under Subsection
402(1) of the frsurance Act R_8.0..(1990) ch. I-8; D.E. and J.C. Hutchinson Contracting Co. v.
Placer Dome Canada Ltd. (1998) O.J. No. 4999 (Gen. Div.) with respect to the statutory trust
created pursuant to Part 2 of the Consiruction Lien 4ct R 8.0. (1990) ch. ¢-30).

[27] In addition, it appears to me to be clear from such authorities that certainty of intertion
can be established by the intention of the legislature to create a trust relationship being
evidenced by the wording of a statute or Regulation.

(28] Accordingly, in my view, the relationship between Buckingham and its customers
holding fuily paid or excess margin securities was a trust relationship with all the attendent
duties and responsibilities of a trustee applicable.

If a trust relationship did exist. was Buckingham in breach of its obligations to its
customers in pledging its customers’ fully paid and excess margin securities to Latimer?

[29] The pledging by Buckingham of its customers fully peid and excess margin securities to
Latimer was, in my view, clearly a breach of Buckingham's obligations as a trustee to its

- customers. Iam not satisfied that the provisions of the Client Account Agreements entered into
by the majority of Buckingham’s customers permitied Buckingham to breach such obligations.
Subsection 1(1) of the OSA definés “Ontario securities law™” as the OSA, Regulations made
under the OSA and any decision of the Commission or a Director with reference to a particular
person or company. Subsection 122(1) of the OSA provides.that every person or company that
contravenes Ontario securities law is guilty of an offence. It would be clearly contrary to
public policy to permit a registrant and its customers to comtract out of the obligation of the
registrant to comply with Ontario securities law, In any event, the Buckingham Client Account
Agreements provide: .

“All Transactions in Securities for the Account shall be subject to the
constitutions, by-laws, rules, rulings, regulations, customs and usages of the
exchanges or markets and their clearing houses, if any, where made and to all
laws, regulations and orders of any applicable governmental or regulatory
authorities (all collectively referred to as “Applicable Rules and Regulations™)”
or

“All transactions shall be subject to the constitution, by-laws, mule, rulings,
* regulations, customs and usages of the exchange or market, and its clearing
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house, if any, where made, and to all laws and all regulations and orders of any
gavernmental or regulatory authority that may be applicable”.

[30] Accordingly, I am of the view that Buckingham was in breach of the above provisions
and of its statutory trust obligations in pledging to Latimer securities of Buckingham’s
customers which were required to be segregated and that the provisions of the Client Account
Agreements permitting pledging of such securities do not negate such contractual and statutory

obligations.

¥ Buckingham was in breach of its obligations to its customers. did Latimer have actual
or constructive notice of Buckingham’s breach?

[31] Ttis not alleged by the Receiver that Latimer had actual knowledge of Buckingham’s
breach of its trust obligations to its customers or of its breach of Ontario securities law. In the
case at bar, the only basis upon which Latimer could be found to have constructive knowledge
of the breach of trust by Buckingham would be under the line of cases establishing liability on
third parties for “knowing receipt” of property transferred to them in breach of trust. The basis
for liability of a third party in the “knowing receipt” cases is summarized by La Forest J. in
Citadel General Assurance v, Lloyds Bank of Canada (1997) 152 D.LR. (4th) 411 (S.C.C) at
pg. 434 as follows:

“However, in “knowing receipt” cases, which are concerned with the receipt of
trust property for one’s own benefit, there should be a lower threshold of
knowledge required of the stranger to the trust. More is expected of the
recipient, who, unlike the accessory, is necessarily enriched at the plaintiff's
expense. Because the recipient is held to this higher standard, coostructive
knowledge (that is, knowledge of facts sufficient to put a reasonable person on
notice or inquiry) will suffice as the basis for restitutionary liability. Iacobucci
J. reaches the same conclusion in Gold, supra, where he finds, at para. 46, thata
stranger in receipt of trust property “need uot have actual knowledge of the
equity [in favour of the pIaxnnff] (constructive?) notice will suffice,

[49] This lower threshold cf knowledge is sufficient to establish the “unjust” or
“unjustified” nature of the recipient’s enrichment, thereby entitling the plaintiff
to a restitutionary remedy. As I wrote in Lac Minerals, supra, at p. 670, “the
determination that the encichment is ‘unjust’ does not refer to abstract notions of
morality and justice, but flows directly from the finding that there was a breach
of a legally recognized duty for which the courts will grant relief”. In “knowing
receipt” cases; relief flows from the breach of a legally recognized duty of
inquiry. More specifically, relief will be granted where a stranger to the trust,
having received trust property for his or her own benefit and having knowledge
of facts which would put a reasonable person on inquiry, actually fails to inquire
ag to the possible misapplication of trust property. It is this lack of inquiry that
renders the recipient’s enrichment unjust”,

[32] In the case at bar, Latimer was clearly aware that Buckingham had an obiigation 1o
segregate its customers’ securities. It would also have been aware that Buckingham’s monthly
statements to its customers and Segregation Allocation Reports prepared by Buckingham using

*
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the ISM System would have indicated whether the securities of Buckingham’s customers were
in fact segregated. The evidence is that DeLuca made no effort to review customers’ monthly
statements or Segregation Aflocation Reports of Buckingham and, in order to satisfy Latimer
that Buckingham was segregating customers’ securities, simply requested the two letters from
Buckingham referred to above.

[33] The obligation on the third party recipient in the “knowing receipt” cases is to make
inquiries which a reasonable person in the circumstances of the recipient would have made.
Once the recipient is put on notice that a breach of trust may have occurred by its acceptance of
property transferred to it, as stated in Citadel General Assurance Co. supra, “relief will be
granted where a stranger to the trust, having received trust property for his or her own benefit
and having knowledge of facts which would put a reasonable person on inquiry, actually fails
to inquire ag to the possible misapplication of trust property”.

{34] The Receiver has submitted the receipt by Latimer of the two letters from Buckingham
with reference to segregation and should bave put Latimer on inquiry with respect to
segregation, In particular, the Receiver refers to the statement in the letter of July 25, 2000,
that “securities are segregated into client accounts as certificates are received or trade tickets
are executed”, which statement is not correct, should have alerted Latimer. I am unable to
accept this submission. Upon receipt of the July 25, 2000 letter, Latimer requested a further
letter clarifying the statement with respect to segregation and was assured in the letter of July
26, 2000, that “all our clients accounts are segregated on a regular basis using the ISM
Segregation System”. In addition, it appears to me that a reasonable person in the brokerage
business in the circumstances would have assumed that the reference to segregation was to
segregation in accordance with the requirements of the OSA. Latimer was aware that
Buckingham used the ISM System and had the abllxty to effect segregation in accordance with
the requirements of the OSA.

[35] Accordingly, I am not satisfied that, on the facts of the case at bar, Latimer had knowledge
of facts which would have put a reasonable person in Latimer circumstances on inquiry. In any
event, gven if one should conclude that Latimer ought to have put on inquiry, it was not required to
conduct an impractical or extensive inquiry nor is it to be held to a standard of perfection. Latimer
must only show that it acted reasonably under the circumstances, It is the opinfon of Ms.
Alexander that Latimer complied with industry standards and did all that was required to satisfy
itself as to Buckingham’s business conduct and to ensure that Buckingham was segregating its
customers’ securities. It appears to me that, if Latimer was in compliance with industry standards
and practice and conducted itself in a manner consistent with that followed by other brokers in
similar circumstances, it has satisfied the requirement of making reasonable inquiries, Although it
may appear to this court that the industry practice as to due diligence and documentation in the
establishment of customer accounts with brokers may be somewhat casual in the case of a registrant
opening an account with a jitney broker and, although it is apparent that by making certain further
inquiries, Latimer would have become aware that Buckingham was not complying with the
segregation requirements of the Regulation under the OSA, I am unable to conclude that Latimer
failed to make reasonable inquiries in all the circumstances of this case,

[36] Although having found that a trust relationship existed between Buckingham and its
customers who held fully paid or excess margin securities, the issue may be moot, counsel for
the Receiver did submit that, if a trust relationship did not exist between Buckingham and its
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customers, there was clearly a fiduciary relationship between them. 1 do not agree that, in
every instance, a fiduciary relationship exists between a broker and its customers. In
Hodgkinson v. Simms et al (1994) 117 D.LR. (4th) 161 (S.C.C.), La Forest ], at pg. 183, citing
with appraval the decision of Keenan J. in Varcoe v. Sterling 1992 7 OR. (3rd) 204 (Gen.
Div)), stated as follows:

“Much of this case law was recently canvassed by Keenan J. in Varcoe v.
Sterfing (1992), 7 O.R. (3d) 204, 33 AC.W.S. (3d) 1184 {Gen. Div.), in an
effort to demarcate the boundaries of the fudiciary principle in the broker-client
relationship”, Keenan J. stated, at pp. 234-6:

“The relationship 0f broker and client is not per se a fiduciary relationship
... Where the elements of trust and confidence and reliance on skill and
knowledge znd advice are present, the relationship is fiduciary and the
obiligations that attach are fiduciary. On the other hand, if those elements are
not present, the fiduciary relationship does not exist ... The ¢ircumstances can
cover the whole spectrum from total reliance to total independemce. An
example of total reliance is found in the case of Ryder v. Osler, Wills, Bickle
Ltd. (1985), 49 O.R. (2d) 609, 16 DLR. (4th) 30 (EL.C.J.). A $400,000 trust for
the benefit of an elderly widow was deposited with the broker, An investment
plan was prepared and approved and authority given. to operate a discretionary
account .... At the other end of the spectrum is the unreported case of Merit
Investment Corp. v. Mogil, [1989] O.J. No. 429, Ont. H.C.J,, Anderson J.,
March 23, 1989 [summarized at 14 A CW.S. (3d) 378}, in which the client used
the brokerage firm for processing orders, He referred to the account executive
as an “order-taker”, whose advice was not sought and whose wammgs were
ignored.

The relationship of the broker and client is elevated to a fiduciary level when
the client reposes trust and confidence in the broker and relies on the broker's
advice in maeking business decisions. When the broker seeks or accepts the
client’s trust and confidence and undertakes to advise, the broker must do so
fully, honestly and in good faith ..., Tt is the trust and reliance placed by the
client which gives to the broker the power and in some cases, discretion, to
make a business decision for the client. Because the client has reposed that trust
and confidence and has given over that power to the broker, the law imposgs a
duty on the broker to honour that trust and respond accordingly.

In my view, this passage represents an accurate statement of fiduciary law in the
context of independent professional advisory relationships, whether the advisers
be accountants, stockbrokers, bankers, or investment counsellors. Moreover, it
states a principled and workable doctrinal approach. Thus, where a fiduciary
duty is claimed in the context of a financial advisory relationship, it is at all
events a question of fact as to whether the parties” relationship was such as to
give rise to 2 fiduciary duty on the part of the advisor”. —

[37] I would adopt the abave statement of Keenm J. as to the existence of a fiduciary
relationship between a broker and its customers. In my view, there is no evidence before this
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court to establish that the relationship between Buckingham and its customers was such as to
give rise to a fiduciary duty an the part of Buckingham, apart from the statutory trust imposed
upon Buckingham by Regulation 1015 under the O.5.A.

[38] Accordingly, on the issues to be tried in this proceeding, I find as follows:

1. A trust relationship did exist between Buckingham and its customers who held
fully paid or excess margin securities,

‘!\)

Buckingham was in breach of such trust relationship in p!edgmg its customers’
fully paid and excess margin securities to Latimer.

3. Latimer did not have actual or constructive knowledge of such breach of trust.

[39] Counsel may make brief written submissions to me on the costs of this proceeding on or
before November 15, 2002.

Ground J.

Released: October 17, 2002
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