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 Court File No.  CV-13-00019866-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

B E T W E E N : 

2502461 ONTARIO LTD. 

Applicant 

-and- 

 

PORTOFINO CORPORATION 

Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 
1985, c.B-3, as amended and Section 101 of the Courts of Justice Act, R.S.O. 1990, 

c.C-43, as amended 

NOTICE OF MOTION 
(RETURNABLE JANUARY 10, 2023) 

BDO CANADA LIMITED (“BDO”), in its capacity as court-appointed receiver (the 

“Receiver”) of the assets, undertakings and properties (the “Property”) of Portofino 

Corporation (“Portofino” or the “Debtor”) pursuant to the Order of The Honourable Mr. 

Justice Thomas dated October 29, 2013 (the “Appointment Order”) will make a motion 

to the court on Tuesday, January 10,  2023 at 10:00 a.m. or as soon after that time as 

the motion can be heard. 

PROPOSED METHOD OF HEARING:  The motion is to be heard: 

 In writing under subrule 37.12.1(1) because it is made without notice 

  In writing as an opposed motion under subrule 37.12.1(4) 

 In person 

 By telephone conference 

X By video conference 
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at the following location: 

Zoom video conference link to be advised by the Court. 

THE MOTION IS FOR: 

(a) if necessary, an order abridging the time for service and filing and 

validating the method of service of the Motion Record, including the Notice 

of Motion and the Eleventh Report of the Receiver dated December 13, 

2022 and all appendices thereto (the “Eleventh Report”), and all motion 

confirmation forms, and directing that any further service of same be 

dispensed with such that this motion is properly returnable on January 10, 

2023; 

(b) an order approving the Eleventh Report and the activities and conduct of 

the Receiver described therein;  

(c) an order authorizing the Receiver to transfer the Westview Trust Funds, 

as defined in section 6 of the Report, together with the accrued interest 

thereon, to the general trust account for the receivership; 

(d) advice and directions of the Court with respect to the sum of $85,000.45, 

plus interest (the “Miller Canfield Trust Funds”) held by Miller, Canfield, 

Paddock and Stone, LLP (“Miller Canfield”) at the date of the receivership 

order as to whether (i) Miller Canfield had a solicitors’ lien against the 

Miller Canfield Trust Funds, and (ii) Miller Canfield was entitled to apply 

the Miller Canfield Trust Funds after the date of the receivership order 

against outstanding invoices owing by Portofino to Miller Canfield for the 

3
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pre-receivership period or whether the Miller Canfield Trust Funds are 

required to be paid over to the Receiver to be distributed to the secured 

creditors of Portofino in accordance with their priority under their security; 

(e) such orders as are necessary to give effect to the advice and directions 

provided by the Court with respect to the Miller Canfield Trust Funds; 

(f) approving the Receiver’s interim Statement of Receipts and 

Disbursements for the period October 29, 2013 to November 15, 2022 

(the “Statement of Receipts and Disbursements”); 

(g) approving the professional fees and disbursements of the Receiver and its 

legal counsel (the “Professional Fees”);  

(h) subject to the payment of the Professional Fees and other residual costs 

and expenses incurred in the administration of the receivership estate, 

approving and authorizing the distribution of the balance of the funds held 

by the Receiver, including the Westview Trust Funds and any amounts to 

be paid to the Receiver from the Miller Canfield Trust Funds, as follows: 

(A) to pay $636,270.29, plus per diem interest, to Windsor 

Family Credit Union (“WFCU”) in full satisfaction of its 

secured claim against the Property; and 

(B) to pay the balance of the funds, if any, to Strosberg Sasso 

Sutts LLP (“SSS”) on account if its secured claim against the 

Property up to the amount owed to SSS.  
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(i) subject to the determination by the court of the relief sought in paragraphs 

(c), (d) and (e) above, discharging the Receiver as receiver of the Property 

and releasing BDO from any and all liability, save and except for any 

gross negligence or wilful misconduct on the Receiver’s part; and 

(j) such further and other relief as counsel may advise and this Honourable 

Court deems just.  

THE GROUNDS FOR THE MOTION ARE: 

Approval of the Eleventh Report, the Receiver’s Activities and the Statements of 
Receipts and Disbursements 

1. The Receiver has carried out its duties and responsibilities in accordance with 

the terms of the Appointment Order; 

2. The Receiver seeks approval of the Eleventh Report and the Receiver’s activities 

detailed therein; 

3. The particulars of the receipts and disbursements reflected in the Statement of 

Receipts and Disbursements are detailed in the Eleventh Report; 

Approval of Professional Fees 

4. Pursuant to paragraph 19 of the Appointment Order, the Receiver and counsel to 

the Receiver were granted a first charge on the Property as security for the 

Professional Fees, both before and after the making of the Appointment Order; 

5. Pursuant to paragraph 20 of the Appointment Order, the accounts of the 

Receiver and its legal counsel must be passed from time to time by a judge of 

the Ontario Superior Court of Justice; 
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6. The Receiver and its legal counsel have maintained detailed records of the 

Professional Fees; 

7. It is the Receiver’s opinion that the Professional Fees are fair and reasonable 

and justified in the circumstances and accurately reflect the work performed by 

the Receiver and its legal counsel in connection with these receivership 

proceedings; 

Transfer of Westview Trust Funds to General Receivership Trust Account 

8. At the date of the Receivership Order, Portofino was the holder of a $220,000 

vendor take back mortgage (the “VTB Mortgage”) registered against 

development lands in LaSalle, Ontario (the “LaSalle Property”).  Portofino’s 

principal, Dante Capaldi (“Capaldi”), advised the Receiver that the VTB 

Mortgage, although registered in Portofino’s name, was held in trust by Portofino 

for other corporations controlled by Capaldi.  There is no trust deed or any 

indication on the face of the VTB Mortgage evidencing a trust.  

9. Capaldi provided the Receiver with an affidavit for an unissued court application 

to purportedly rectify title to the LaSalle Property by discharging the VTB 

Mortgage, or, in the alternative, a declaration that Portofino held the VTB 

Mortgage as a trustee for other Capaldi companies.  That court application has 

never been initiated.  The affidavit indicates the following: 

(a) Portofino acquired the LaSalle Property in June, 2004 for a purchase price 

of $600,000; 
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(b) the $30,000 deposit under the purchase agreement for the LaSalle 

Property was paid by Capaldi Corporation, another corporation controlled 

by Capaldi; 

(c) Capaldi Corporation assigned the agreement of purchase and sale to 

acquire the LaSalle Property to Portofino shortly before closing; 

(d) on closing, the amount payable to the vendor was satisfied by a cash 

payment of $90,096.87 and a $480,000 vendor take back mortgage; 

(e) the $90,096.87 paid on closing came from another corporation controlled 

by Capaldi; 

(f) no security was provided by Portofino to the other Capaldi companies for 

the $30,000 deposit or the $90,096.87 paid on closing; 

(g) in November 2005, the $480,000 vendor take back mortgage was 

refinanced by way of a new $380,000 mortgage and a further $140,000 

advanced by Capaldi Corporation without security; and 

(h) in June 2011, the LaSalle Property was transferred from Portofino to 

Westview Park Luxury Gardens (2006) Inc. (“Westview”). The land 

transfer tax affidavit sets out the consideration for the transfer as being the 

assumption of the $380,000 first mortgage and the granting of the VTB 

Mortgage to Portofino in the amount of $220,000. 

10. The Capaldi affidavit does not support the existence of a trust. 
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11. The LaSalle Property was transferred by Portofino to Westview in June 2011 

while an appeal by Portofino from a judgment obtained against it was pending 

before the Court of Appeal.  The contents of Portofino’s solicitor’s file suggest 

that the LaSalle Property was transferred because of concerns arising from that  

litigation if the LaSalle Property remained an asset of Portofino and potentially 

subject to the judgment.   

Advice and Directions with respect to the Miller Canfield Trust Funds 

12. Valente Real Estate was retained by Portofino to act as its agent on the sale of 

the units in the condominium development.  Portofino terminated the agency 

agreement.  Litigation ensued between Portofino and Valente Real Estate over 

the payment of real estate commissions.   

13. One of the issues in the litigation was whether amounts paid by purchasers for 

extras and upgrades to their units, parking spaces and storage units were to be 

added to the purchase price for the purpose of calculating the commission 

payable to Valente Real Estate.  Justice Gates made a pre-trial order on June 

29, 2007 (the “Gates Order”) which required the real estate commission 

attributable to the extras, upgrades, parking spaces and storage units to be held 

by Portofino’s solicitors in a segregated trust account pending the final 

determination of Valente Real Estate’s right thereto. In essence, the solicitors 

were to act as a stakeholder for the disputed commissions.   

14. A total of $85,000.45 was retained from the proceeds of sale of 29 condominium 

units on account of the disputed commissions.  That amount, plus accrued 
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interest thereon, (the “Miller Canfield Trust Funds”) was being held in trust by 

Miller Canfield pursuant to the Gates Order at the date of the Receiver’s 

appointment;  

15. Prior to the receivership, Portofino had signed a Direction (the “Direction”) in 

favour of Miller Canfield which authorized Miller Canfield to use the Miller 

Canfield Trust Funds to pay outstanding invoices owing by Portofino to Miller 

Canfield upon Miller Canfield being advised of the settlement of the litigation or a 

change in the Gates Order;  

16. The action remained outstanding and the Direction had not been acted upon at 

the date of the Receiver’s appointment;  

17. The claim of Valente Real Estate was settled by the Receiver in November, 2016 

for $630,000.  At that point, any claim which Valente Real Estate had to the Miller 

Canfield Trust Funds, as unpaid commissions, ceased; 

18. In February, 2017, the Receiver was advised by Jerry Goldberg, one of the three 

remaining partners of Miller Canfield, that the sum of $89,184.77 was being 

applied from the Miler Canfield Trust Funds against Portofino’s outstanding 

invoices with Miller Canfield;  

19. Miller Canfield took the position that it was entitled to apply the Miller Canfield 

Trust Funds against the outstanding invoices by virtue of the Direction and 

because it was entitled to a solicitors’ lien against the Miller Canfield Trust Funds;  
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20. The Miller Canfield Trust Funds had not been applied and could not have been 

applied against the Miller Canfield invoices under the Direction at the date of the 

Receivership Order.  At the date of the Receiver’s appointment, the Miller 

Canfield Trust Funds remained the property of Portofino and, accordingly, were 

required to be dealt with according to the priorities of the creditors in the 

receivership.   

21. A solicitors’ lien is a retaining lien only and could not be used by Miller Canfield to 

apply the Miller Canfield Trust Funds against its invoices in priority to the claims 

of Portofino’s secured creditors;  

22. The Direction signed by Portofino in favour of Miller Canfield was a form of 

security for its unpaid invoices, and, as such, is subject to the priority rules under 

the Personal Property Security Act (“PPSA”) vis-à-vis the rights of Portofino’s 

other secured creditors;  

23. WFCU and SSS each hold perfected security interests in the Miller Canfield Trust 

Funds under the PPSA in priority to the rights of Miller Canfield under the 

Direction;  

24. If Miller Canfield had a right to a solicitors’ lien against the Miller Canfield Trust 

Funds, pursuant to s. 31 of the PPSA that lien would have priority over the 

security interests held by WFCU and SSS.  However, if Miller Canfield did not 

have a right to a solicitors’ lien, its right to apply the Miller Canfield Trust Funds 

against its outstanding invoices under the Direction are subordinate to the rights 

of the security interests held by WFCU and SSS;  
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25. A solicitor may not set off trust funds against unpaid invoices, as trust funds are 

the property of the client, not a debt owing to the client by the solicitor; and 

26. The Receiver seeks advice and directions from the Court on the following: (i) 

whether Miller Canfield had a right to a solicitors’ lien against the Miller Canfield 

Trust Funds, and (ii) whether Miller Canfield was entitled by virtue of the 

Direction to apply the Miller Canfield Trust Funds against its outstanding invoices 

or whether the Miller Canfield Trust Funds are required to be paid over to the 

Receiver to be distributed to the other secured creditors of Portofino in 

accordance with their priority under their security. 

Distributions 

27. The Receiver has received an independent legal opinion confirming the validity 

and enforceability of the security held by WFCU and SSS over  the Property. 

28. The Court has previously approved interim distributions totaling $11.2 million 

under the first ranking security held by WFCU.  The balance owing under the 

WFCU security is $636,270.29, plus accruing per diem interest. 

29. SSS is the second ranking secured creditor and is entitled to any funds 

remaining after repayment of the amount secured under the WFCU security.  

Discharge of Receiver 

30. All known assets of the Debtor have been realized upon by the Receiver. Subject 

to the determination of the Outstanding Matters, as defined in the Report, the 

administration of the receivership will be complete and it is appropriate that BDO 

be discharged as Receiver and released from any further liability. 
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Other 

1. Appointment Order; 

2. Rules 3, 4, 6, 11 and 13 of the Bankruptcy and Insolvency General Rules; 

3. Rules 1.04, 1.05, 2.03, 3.02(1), 16 and 37 of the Ontario Rules of Civil 

Procedure; and 

4. Such other grounds as counsel may advise and this Honourable Court may 

permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of 

the motion: 

1. The Eleventh Report; 

2. The fee affidavit of Stephen N. Cherniak sworn November 24, 2022 and the 

exhibits attached thereto; 

3. The fee affidavit of Michael Prosia sworn December 12, 2022 and the exhibits 

attached thereto;  

4. All other pleadings and materials previously filed in these proceedings; and 

5. Such further and other evidence as counsel may advise and this Honourable 

Court may permit. 

December 14, 2022 MILLER THOMSON LLP 
One London Place 
255 Queens Avenue, Suite 2010 
London, ON Canada  N6A 5R8 
 
Tony Van Klink   LSO#: 29008M 
tvanklink@millerthomson.com 
Tel: 519.931.3509 
Fax: 519.858.8511 
 
Lawyers for BDO Canada Limited, the Court-
appointed Receiver of Portofino Corporation 
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1. Introduction and Background 
 

Introduction 

1.1 This report is submitted by BDO Canada Limited, in its capacity as Receiver (“BDO” 

or the “Receiver”) of the assets, undertakings and properties of Portofino 

Corporation (“Portofino” or the "Company”) acquired for or used in relation to a 

business carried on by Portofino, including all proceeds thereof (the “Property”). 

1.2 On application of Bank of Montreal (“BMO”), BDO was appointed as receiver by the 

Order of Mr. Justice Thomas dated October 29, 2013 (the “Appointment Order”).  A 

copy of the Appointment Order is attached as Appendix A to this report. 

Background 

1.3 At all material times, Portofino was engaged in the development of a 123 unit luxury 

residential condominium project known as “Portofino” (the “Portofino 

Condominium” or the “Project”), located at 1225 Riverside Drive West in the City of 

Windsor, Ontario.  Dr. Dante Capaldi (“Capaldi”) is the principal of Portofino.  

1.4 Construction of the Portofino Condominium was completed in 2007, but not all 

individual units were completed. Essex Standard Condominium Corporation No. 122 

(“ECC 122”) was registered and the closing of sales of units commenced in July, 

2007. 

1.5 At the time of the appointment of the Receiver, Portofino owned: 

(i) fifty-two (52) condominium units, including forty-three (43) fully finished 

units and nine (9) unfinished units (the “Unsold Condominium 

Units”); 

(ii) thirty-eight (38) parking units, including four (4) surface-level covered 

parking units and thirty-four (34) surface-level uncovered parking units 

(the “Unsold Parking Units”); and  

(iii) two (2) storage units (the “Unsold Storage Units”)  

(collectively, the “Unsold Units”). 
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1.6 Since 2005, there had been ongoing litigation commenced by Remo Valente Real 

Estate (1990) Limited ("Valente Real Estate"), as plaintiff, against Portofino, among 

others, in Court Action No. 05-CV-5864CM (the “Valente Court Action”). As 

outlined in the Receiver’s Seventh Report to the Court dated February 7, 2017 and 

its Eighth Report to the Court dated August 22, 2017, the Valente Court Action is 

now concluded. 

1.7 Portofino was also involved in litigation commenced by Dede Dalfidan carrying on 

business as Fidan Enterprise Contracting (the “Dalfidan Action”). As outlined in the 

Eighth Report dated August 22, 2017 and the Receiver’s Ninth Report to the Court 

dated April 23, 2018, the Dalfidan Action is also now concluded.  

1.8 Since its appointment on October 29, 2013, the Receiver has undertaken various 

activities, including, without limitation, the sale of all of the Unsold Units and the 

settlement of the Valente Court Action and the Dalfidan Action.  To date, eleven 

reports, including the within report, have been filed by the Receiver in these 

proceedings wherein these activities, transactions and litigation are described in 

greater detail. 

1.9 The realization of the assets of Portofino by the Receiver has been completed. The 

Receiver has previously distributed $11.2 million to the first ranking security holder 

under previous orders made by the court approving those distributions.  The 

Receiver is presently holding net receipts of approximately $719,000 from the sale of 

Unsold Units, collection of rents and other sources plus an additional $220,000, plus 

accrued interest, in a segregated trust account.  

1.10 There are two outstanding matters (the “Outstanding Matters”) in the receivership: 

(a) The Receiver is holding $220,000, plus accrued interest, in a segregated trust 

account from the proceeds of a mortgage as discussed below in Section 6 of 

this Report.  The Receiver seeks to transfer those funds from the segregated 

trust account to the general trust account of the receivership so that those 

funds may be distributed to the secured creditors of Portofino according to 

their priorities; and 

(b) After the date of the Receiver’s appointment, the Miller Canfield law firm 

applied $89,184.77 which it was holding in trust for Portofino against unpaid 
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invoices owing to it by Portofino.  The Receiver is seeking advice and 

directions from the Court whether Miller Canfield was entitled to do so or 

whether those funds formed part of the Property over which the Receiver was 

appointed and should be paid over to the Receiver to be distributed to the 

secured creditors of Portofino according to their priorities.  

1.11 The Receiver wishes to have the Outstanding Matters determined by the Court, 

make a final distribution of all remaining funds and to be discharged as receiver. 

26



 

4 

 
   

 

  

 

2. Terms of Reference 
 

2.1 In preparing this Eleventh Report, the Receiver has relied upon unaudited and draft, 

internal financial information obtained from Portofino's books and records and 

discussions with management and staff (the “Information”).  The Receiver has not 

audited, reviewed or otherwise attempted to verify the accuracy or completeness of 

the Information and expresses no opinion, or other form of assurance, in respect of 

the Information. 
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3. Purpose of the Receiver’s Eleventh Report 
 

3.1 This constitutes the Receiver’s Eleventh Report to the Court (the “Eleventh Report”) 

in this matter and is filed:  

(a) To provide the Court with information on: 

(i) the Receiver’s activities since the date of the Tenth Report;  

(b) In support of an order of the Court: 

(i) Approving the Eleventh Report and the activities and conduct of the 

Receiver described herein;  

(ii) Authorizing the Receiver to transfer the Westview Trust Funds, as 

defined in Section 5 of this report, in the amount of $220,000, plus 

accrued interest thereon, to the Receiver’s  general trust account for 

this receivership; 

(iii) for advice and directions with respect to the $89,184.77 of trust funds 

held by Miller Canfield and applied by it after the date of the Receiver’s 

appointment against unpaid invoices owing to it by Portofino and such 

orders as may be necessary to give effect to such advice and 

directions;   

(iv) Approving the Receiver’s Statement of Receipts and Disbursements 

for the period October 29, 2013 to November 15, 2022 (the 

“Statement of Receipts and Disbursements”); 

(v) Approving the professional fees and disbursements of BDO as 

Receiver (“BDO Fees”);  

(vi) Approving the professional fees and disbursements of Miller Thomson 

LLP (“MT”), counsel to the Receiver (“MT Fees” and collectively with 

the BDO Fees, the “Professional Fees”);  

28



 

6 

 
   

 

  

(vii) Approving and authorizing the distribution of the balance of funds held 

by the Receiver, including the Westview Trust Funds and any amounts 

to be received from Miller Canfield LLP, as follows:  

(A) to pay the unpaid Professional fees; 

(B) to pay up to $636,270.29, plus per diem interest, to Windsor 

Family Credit Union (“WFCU”) in full satisfaction of the 

indebtedness secured under the first ranking security held by it 

over the Property; and 

(A) to pay the balance of the funds, if any, to Strosberg Sasso 

Sutts LLP (“SSS”) on account of its secured claim over the 

Property up to the amount owed to SSS.  

(viii) Discharging BDO as Receiver and thereupon releasing BDO from any 

and all liability. 
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4. Receiver’s Activities 

 

4.1 In its Tenth Report, the Receiver reported to the Court on its activities through 

November 13, 2018. 

4.2 In this, the Eleventh Report, the Receiver reports on its activities since the date of the 

Tenth Report. 

4.3 For reference purposes, copies of the Receiver’s first ten reports, without appendices, 

are attached as Appendix B. 

Sale of the Unsold Units 

4.4 The Fourth Report provided a detailed report of the Receiver’s sale process for the 

Unsold Units and the results achieved to April 15, 2016. 

4.5 Subsequent reports have provided updates on further sales of the Unsold Units. 

4.6 Since the Tenth Report, the Receiver has completed the sale of unit 106 on April 8, 

2020 on an ‘as is’ basis, and has now sold all of the 52 Unsold Condominium Units, 

including the 9 unfinished units. Full details of the Receiver’s sales of the Unsold 

Condominium Units, are attached as Appendix C. 

4.7 Since the Tenth Report, the Receiver has completed the sale of the remaining 32 

Unsold Parking Units and two basement level Unsold Storage Units.  

4.8 The Receiver has now sold all of the Unsold Units. No Unsold Units remain.  

Tarion Warranty Corporation 

4.9 The Receiver’s Third, Fourth and Eighth Reports to the Court reported on Portofino’s 

status with Tarion, which administers the Ontario New Home Warranties Plan Act 

(“ONHWPA”). 

4.10 Lombard General Insurance Company of Canada, now called Northbridge General 

Insurance Corporation (“Northbridge”) and Portofino jointly issued bond number 

3500177 in the amount of $2,640,000 (the “Tarion Bond”) in favour of Tarion as 
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security for Portofino’s obligations under the ONHWPA.  A copy of the Tarion Bond is 

attached as Appendix D. 

4.11 Throughout the receivership, the Receiver had continued to pay premiums to 

Northbridge on the Tarion Bond. 

4.12 In March 2018, Tarion advised the Receiver that the security required by Tarion had 

been reduced to $140,000. The corresponding Tarion Bond premium was reduced 

accordingly.  The Receiver has continued to pay the Tarion Bond premium in the 

amount of $583.00 every 4 months. 

4.13 In October and November 2022, the Receiver had discussions with Tarion regarding 

any outstanding obligations of Portofino under the ONHWPA and inquired whether 

the Tarion Bond could be further reduced or cancelled.  Tarion has advised the 

Receiver that there are unresolved deficiencies in certain of the common elements of 

the condominium development which could result in a claim being made by ECC 122 

under the ONHWPA, although no claim has been made to date. Accordingly, Tarion 

declined to further reduce or cancel the Tarion Bond. 

4.14 Portofino is required to indemnify Northbridge for any amounts which it is called upon 

to pay under the Tarion Bond. As security for that obligation, Portofino granted 

Northbridge a second ranking mortgage over the Project and a security interest in the 

deposits paid by purchasers to Portofino.  

4.15 As discussed below in Section 8 of this report (Distribution), the net proceeds realized 

through the receivership from the Unsold Units in the Project are insufficient to fully 

satisfy the secured indebtedness owing under the first ranking mortgage over the 

Project and no deposits from purchasers have been received by the Receiver. 

Accordingly, no funds are available for Northbridge under its security in the event that 

a claim for payment is made against it under the Tarion Bond.  

 

Other Matters 

Unit 503 Vendor Take Back Mortgage 

4.16 As outlined in the Tenth Report, Portofino held a $30,000 vendor take back mortgage 

over unit 503 from the sale of that unit on August 10, 2007 (the “Unit 503 VTB 
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Mortgage”). The Unit 503 VTB Mortgage was due on February 10, 2008 but was 

neither repaid nor re-financed. Accordingly, and absent any other arrangements, it 

was the Receiver’s view that interest continued to accrue at the interest rate specified 

in the original mortgage, which was 10.0 per cent. 

4.17 In September 2017, the owner of unit 503, Mr. James Bravo, contacted the Receiver 

regarding the Unit 503 VTB Mortgage. The Receiver provided Mr. Bravo with a 

mortgage statement as of October 4, 2017, but no resolution was reached at that 

time. 

4.18 In August 2020, Mr. Bravo made re-financing arrangements for Unit 503 and the 

Receiver was contacted by the new mortgagee. After some negotiations, the 

Receiver and Mr. Bravo agreed to an amount of $47,500 in full payment of the Unit 

503 VTB Mortgage principal and accumulated interest. This amount approximates the 

outstanding mortgage balance based on The Bank of Canada average one year 

mortgage rate over the period since 2008.    

4.19 In September 2020 Mr. Bravo paid $47,500 to the Receiver and the VTB Mortgage 

was discharged from title. 

Funds in Court Re: Betschel’s Kitchen Centre Inc 

4.20 As outlined in the Tenth Report, Betschel’s Kitchen Centre Inc. (“BKC”) registered a 

lien against the Portofino Condominium on June 4, 2007. Portofino paid $116,514.11 

into court to vacate the lien from title.  A trial record was filed in 2009, but the action 

did not proceed to trial.  

4.21 On March 1, 2022, the Receiver brought a motion in the lien action for an order 

directing the Accountant of the Superior Court of Justice to pay out of Court to the 

Receiver the sum of $116,514.11, plus all accrued interest. 

4.22 By order dated March 1, 2022, Mr. Justice Carey granted the relief sought by the 

Receiver (the “BKC Order”). A copy of the BKC Order is attached as Appendix E. 

4.23 On July 20, 2022, the sum of $159,530.86 was paid out of court to the Receiver. 
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5. The Miller Canfield Trust Funds 

 

5.1 The Valente Court Action was a dispute over the payment of real estate commissions.  

Valente Real Estate was retained by Portofino to act as its agent on the sale of the 

condominium units.  Portofino terminated the agency agreement.  Valente Real 

Estate made a claim against Portofino for unpaid commissions and damages.   

5.2 One of the issues in the Valente Court Action was whether amounts paid by 

purchasers for extras and upgrades to their units, parking spaces and storage units 

were to be added to the purchase price for the purpose of calculating the commission 

payable to Valente Real Estate.  Justice Gates made a pre-trial order on June 29, 

2007 (the “Gates Order”) which required the real estate commission attributable to 

the extras, upgrades, parking spaces and storage units to be held by Portofino’s 

solicitors in a segregated trust account pending the final determination of Valente 

Real Estate’s right thereto. In essence, the solicitors were to act as a stakeholder for 

the disputed commissions.  A copy of the Gates Order is attached as Appendix F. 

5.3 A total of $85,000.45 was retained from the proceeds of sale of 29 condominium units 

on account of the disputed commissions.  That amount, plus accrued interest 

thereon, (the “Trust Funds”) was held in trust by Portofino’s solicitors, Miller Canfield, 

pursuant to the Gates Order.  Attached as Appendix G is a copy of a letter dated 

May 21, 2014 from Jerry Goldberg of the Miller Canfield firm1 which includes a 

schedule showing the amounts retained from the condominium sales and held in trust 

by Miller Canfield pursuant to the Gates Order.   

5.4 Portofino signed a Direction dated April 26, 2013 authorizing Miller Canfield to apply 

trust funds which it was holding for Portofino (which included the Trust Funds) against 

unpaid legal bills totalling $93,919.57 owing by Portofino to Miller Canfield upon 

Portofino advising Miller Canfield of the settlement of the Valente Court Action and/or 

change of the Gates Order.   A copy of the Direction is attached as Appendix H.   

5.5 The Valente Court Action was first tried by Justice Brockenshire in 2007/08.  Justice 

                                                

1 The letter is on the letterhead of Shibley Righton, Mr. Goldberg’s current firm. 
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Brockenshire’s decision was overturned on appeal, necessitating a further trial.  After 

Justice Brockenshire’s decision was overturned on appeal, on May 3, 2012 Justice 

Quinn made an Order (the “Quinn Order”) that the only security which was required 

to be maintained thereafter for the Valente Court Action was a $2 million letter of 

credit which had been posted by Portofino with the Court.  A copy of the Reasons for 

Judgment of Justice Quinn are attached as Appendix I. 

5.6 In his May 21, 2014 letter (Appendix F), Mr. Goldberg indicates that he had asked 

Portofino’s lawyer in the Valente Court Action (Werner Keller of Sutts Strosberg) to 

address the effect of the Quinn Order on the Trust Funds so that the outstanding 

Miller Canfield invoices might be paid from the Trust Funds.  It is the Receiver’s 

understanding that the requested confirmation was never provided and that the 

lawyer for Valente Real Estate, Gino Morga, took the position that the obligation to 

hold the Trust Funds pursuant to the Gates Order was unaffected by the Quinn 

Order.  That understanding is based on information provided by Mr. Goldberg to the 

Receiver’s lawyers as confirmed in an e-mail dated February 24, 2017, a copy of 

which is attached as Appendix J.  

5.7 In a letter dated May 27, 2014, the lawyer for Valente Real Estate, Gino Morga 

disputed that the Trust Funds were part of the security which was the subject of the 

Quinn Order and, as such, maintained that the Trust Funds should continue to be 

held pending further order by the Court.  A copy of that letter is attached as 

Appendix K. 

5.8 The Trust Funds continued to be held in trust by Miller Canfield at the date of the 

Receiver’s appointment. 

5.9 The Valente Court Action was settled by the Receiver in November, 2016 for 

$630,000.  The settlement amount was satisfied by Valente Real Estate drawing on 

the $2 million letter of credit which had been posted by Portofino with the Court and a 

small cash payment by the Receiver.  At that point, any claim which Valente Real 

Estate had to the Trust Funds for any unpaid commissions owing to it ceased. 

5.10 Subsequent to the settlement of the Valente Court Action, Miller Canfield applied the 

Trust Funds totalling $89,184.77 against its unpaid invoices.  Attached as Appendix 

L is a copy of a letter dated February 14, 2017 from Mr. Goldberg advising of same.  
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5.11 The Receiver’s lawyers responded to Mr. Goldberg’s February 14, 2017 letter in the 

e-mail dated February 24, 2017 attached as Appendix J.  In that e-mail, MT indicated 

that the Trust Funds remained the property of Portofino at the date of the receivership 

and, accordingly, were to be paid over to the Receiver to be dealt with according to 

the priorities of the creditors in the receivership. 

5.12 In his May 21, 2014 letter (Appendix I), Mr. Goldberg took the position that Miller 

Canfield had a solicitors’ lien on the Trust Funds. On May 26, 2014, Receiver’s 

counsel wrote to Miller Canfield regarding the Trust Funds and Miller Canfield’s right 

to a solicitors’ lien. A copy of that letter is attached as Appendix M.  The letter reads, 

in part, as follows: 

We understand that Miller Canfield has unpaid accounts owing to it by 
Portofino totalling approximately $92,000 and that Miller Canfield may be 
asserting a solicitor’s lien against the funds which it is holding in trust.  
Based on information provided to the Receiver by Mr. Goldberg, we 
understand that the unpaid accounts which Portofino has with Miller 
Canfield are on files other than the files on which the funds are being held 
in trust.  Although we doubt whether Miller Canfield is entitled to assert a 
solicitor’s lien against funds which it is holding in trust as a stakeholder 
only, even if it can do so, that lien would only extend to unpaid accounts on 
those files to which the funds relate.  There are no unpaid accounts on 
those files.  Just as a construction lien claimant cannot tack an unpaid 
invoice onto a different construction project with the same owner, a lawyer 
cannot tack a lien for an unpaid account to funds it is holding for the client 
on an unrelated matter.  For a solicitor’s lien to exist, there must be a link 
between the work performed by the lawyer and the funds in question.  We 
understand that Miller Canfield has been paid, in full, for the services which 
it provided in connection with the sales from which the funds being held in 
trust originated. 

5.13 Donald Leschied, one of the three remaining partners of Miller Canfield (together with 

Mr. Goldberg and Jeff Slopen) by letter dated March 13, 2017 has also asserted that 

Miller Canfield had a right to a solicitors’ lien on the Trust Funds for its unpaid 

invoices.  A copy of that letter is attached as Appendix N.   

5.14 In his letter, Mr. Leschied.  Mr. Leschied also states that the Quinn Order varied the 

security required to be maintained by Portofino for the Valente Court Action, thus 

permitting payment of the Miller Canfield invoices from the Trust Funds under the 

Direction. 

5.15 The Receiver, and its counsel, have formed the view that because the Trust Funds 

were being held by Miller Canfield as a stakeholder pursuant to the Gates Order, no 
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solicitors’ lien or right of set off could be asserted by Miller Canfield against the Trust 

Funds.  Miller Canfield’s right to apply the Trust Funds against its unpaid invoices 

derive solely from the Direction. 

5.16 With respect to whether Miller Canfield was entitled to pay its invoices from the Trust 

Funds pursuant to the Direction after the date of the Receiver’s appointment, the 

Receiver notes the following: 

 Miller Canfield, through Mr. Goldberg, sought confirmation that as a result of 

the Quinn Order, the Trust Funds were no longer required to be held in trust.  

That confirmation was not provided and was disputed by the lawyer for 

Valente Real Estate – in his May, 2014 letter on the issue Mr. Morga noted 

that the Trust Funds were not security at all.  Rather, the Trust Funds were the 

commissions to which Valente Real Estate claimed an entitlement, and which 

were being held pending the final determination of that issue; 

 The Direction is dated April 26, 2013, after the date of the Quinn Order, 

suggesting that Portofino did not regard the requirement under the Gates 

Order for the Trust Funds to continue to be held in trust by Miller Canfield as 

being affected by the Quinn Order; 

 The Trust Funds continued to be held in trust at the date of the Receiver’s 

appointment and were only applied against the Miller Canfield invoices in 

February, 2017, after the Valente Court Action was settled.  That the Trust 

Funds were not applied earlier, despite the Quinn Order, suggests that both 

Portofino and Miller Canfield considered the conditions in the Direction under 

which the Trust Funds could be applied as remaining unfulfilled at the date of 

the Receiver’s appointment; and 

 The Direction is a form of security. Portofino had previously granted security 

over its personal property (which would include Portofino’s interest in the Trust 

Funds) in favour of BMO and Sutts Strosberg LLP.   Miller Canfield’s rights 

under the Direction vis-à-vis Portofino’s other secured creditors are to be 

determined by applying the priority rules under the Personal Property Security 

Act. 

5.17 It is the Receiver’s understanding that if Miller Canfield had a right to a solicitors’ lien 
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against the Trust Funds, pursuant to s. 31 of the Personal Property Security Act, that 

lien would have priority over the security interests granted by Portofino in favour of 

BMO and Sutts Strosberg LLP.  However, if Miller Canfield did not have a right to a 

solicitors’ lien, its right to apply the Trust Funds against its outstanding invoices under 

the Direction are subordinate to the rights of Portofino’s other secured creditors.  

5.18 The Receiver seeks advice and directions from the Court on (i) whether Miller 

Canfield had a right to a solicitors’ lien against the Trust Funds, and (ii) whether Miller 

Canfield was entitled by virtue of the Direction to apply the Trust Funds against its 

outstanding invoices or whether the Trust Funds are required to be paid over to the 

Receiver to be distributed to the other secured creditors of Portofino in accordance 

with their priority under their security.  
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6. The Westview Trust Funds 

 

6.1 The Tenth Report outlined details of a VTB mortgage in the amount of $220,000 in 

favour of Portofino, and registered against certain development lands in LaSalle, 

Ontario (the “LaSalle Property”). The LaSalle Property was acquired by Portofino 

(under a previous corporate name) in 2004. In 2011 Portofino transferred the LaSalle 

Property to its current owner, Westview Park Luxury Gardens (2006) Inc.  

(“Westview”). At the time of the transfer, a $220,000 VTB mortgage was given by 

Westview to Portofino (the “VTB Mortgage”). 

6.2 In January 2018, Westview requested the Receiver to discharge the VTB Mortgage. 

An affidavit sworn by Capaldi on February 12, 2018 (the “Capaldi Affidavit”) for an 

unissued court application was provided to the Receiver.  A copy of the Capaldi 

Affidavit is attached as Appendix O.   

6.3 The Receiver agreed to discharge the VTB Mortgage upon payment to the Receiver 

of $220,000 to be held in a separate, interest bearing trust account, (the “Westview 

Trust Funds”) pending resolution of the issue. The Westview Trust Funds were paid 

to the Receiver on in April 2018 and the VTB Mortgage was discharged.   

6.4 The Westview Trust Funds continue to be held by the Receiver in a segregated trust 

account.  The Receiver seeks authorization to transfer the Westview Trust Funds 

from the segregated trust account to the Receiver’s general receivership trust 

account and to distribute those funds, together with the remaining funds in the 

receivership trust account, as set forth in Section 9 of this report. 

6.5 The Capaldi Affidavit indicates the following: 

(a) Portofino acquired the LaSalle Property in June, 2004 for a purchase price of 

$600,000; 

(b) the $30,000 deposit under the purchase agreement for the LaSalle Property 

was paid by Capaldi Corporation, another corporation controlled by Capaldi; 

38



 

16 

 
   

 

  

(c) Capaldi Corporation assigned the agreement of purchase and sale to acquire 

the LaSalle Property to Portofino shortly before closing; 

(d) on closing, the amount payable to the vendor was satisfied by a cash payment 

of $90,096.87 and a $480,000 vendor take back mortgage; 

(e) the $90,096.87 paid on closing came from another corporation controlled by 

Capaldi; 

(f) no security was provided by Portofino to the other Capaldi companies for the 

$30,000 deposit or the $90,096.87 paid on closing; 

(g) in November 2005, the $480,000 vendor take back mortgage was refinanced 

by way of a new $380,000 mortgage and a further $140,000 advanced by 

Capaldi Corporation without security; and 

(h) in June 2011, the LaSalle Property was transferred from Portofino to 

Westview.  The land transfer tax affidavit sets out the consideration for the 

transfer as being the assumption of the $380,000 first mortgage and the 

granting of the VTB Mortgage to Portofino in the amount of $220,000. 

6.6 The Capaldi Affidavit suggests that the VTB Mortgage was held by Portofino in trust 

for the other Capaldi controlled corporations that had provided the $30,000 deposit, 

the $90,086.87 paid on closing and the $140,000 provided at the time of the 

refinancing of the vendor take back mortgage.  There is no trust deed or any 

indication on the face of the VTB Mortgage that Portofino held the VTB Mortgage as a 

trustee for those corporations. 

6.7 The Capaldi Affidavit purports to be sworn in support of an application to rectify title to 

the LaSalle Property by discharging the VTB Mortgage, or, in the alternative, a 

declaration that the VTB Mortgage is held by Portofino in trust for Westview.   

6.8 The Capaldi Affidavit asserts that no consideration was given to Westview for the 

VTB Mortgage.  The consideration, of course, was the transfer of the LaSalle 

Property from Portofino to Westview.  That consideration was provided by Portofino 

as the registered owner of the LaSalle Property. 

6.9 That funds were advanced by other Capaldi companies to pay the deposit and other 
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amounts does not, by itself, cause a trust to be created in favour of those companies 

in respect of the VTB Mortgage. The Capaldi Affidavit confirms that the amounts 

advanced by the other Capaldi companies were provided on an unsecured basis.   

6.10 The Capaldi Affidavit states that it was sworn in support of an application to rectify 

title to the LaSalle Property by discharging the VTB Mortgage (which suggests that no 

amount was owing under the VTB Mortgage, not that it was held in trust) or, 

alternatively, a declaration that the VTB Mortgage was held in trust for Westview as 

the owner of the LaSalle Property.   The affidavit does not state that the relief to be 

sought includes a declaration that the VTB Mortgage was held in trust for the other 

Capaldi corporations that provided funds. 

6.11 The Receiver’s counsel was provided with a copy of the Miller Canfield file for the 

transfer of the LaSalle Property to Westview and the registration of the VTB in favour 

of Portofino.  The contents of that file do not support the existence of a trust in 

respect of the VTB Mortgage. To the contrary, the file documents are consistent with 

the VTB Mortgage being the sole property of Portofino and suggest that the LaSalle 

Property was transferred because of concerns arising from the Valente Court Action if 

the LaSalle Property remained an asset of Portofino.  The LaSalle Property was 

transferred by Portofino to Westview in June 2011 while an appeal by Portofino from 

the judgment obtained against it in the Valente Court Action was pending before the 

Court of Appeal. 

6.12 The intended court application for which the Capaldi Affidavit was sworn has never 

been brought. 
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7. Statement of Receipts and Disbursements of the 
Receiver 

 

7.1 The Receiver maintains an account at BMO in London, Ontario. Attached as 

Appendix P is the Statement of Receipts and Disbursements. Details of the 

Receiver’s receipts and disbursements are as follows: 

7.2 Receipts  

a) Sale of units and surface parking ($16,088,294.75) — The Receiver received net 

proceeds of $16,088,294.75 from the sale of the Unsold Units.  Proceeds 

received are net of amounts paid on closing for condominium fee arrears, real 

estate commissions inclusive of HST, and HST collected on the sale of Unsold 

Parking Units and unfinished Unsold Condominium Units.  

b) Condominium rent collected ($1,978,587.60) — The Receiver collected 

$1,978,587.60 from the rental of the Unsold Condominium Units.  

c) Funds in court ($159,530.86) — The Receiver collected $159,530.86 in funds that 

were paid into Court by Portofino in the BKC litigation.  

d) Holdback funds ($119,789.96) — Portofino was involved in litigation arising from 

the original construction of the Project. The Receiver collected $119,789.96, being 

the balance of holdback funds held in the lawyer’s trust account, after distribution 

to sub-contractors in settlement of the litigation. 

e) Letter of Credit cost reimbursement ($64,408.22) — As required by the Orders of 

the Court of Appeal and Justice Quinn, Valente Real Estate reimbursed the costs 

of maintaining the letter of credit in the Valente Court Action in the amount of 

$64,408.22. 

f) VTB Mortgage payout ($47,500.00) — The Receiver collected $47,500.00 from 

the VTB mortgage on Unit 503 owned by Mr. Bravo. 
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g) Parking rent collected ($41,914.69) — The Receiver collected $41,914.69 from 

the rental of Unsold Parking Units. 

h) Security re:  Dalfidan Action ($31,368.69) — Following the settlement of the 

Dalfidan Action, the Receiver collected additional security in the form of funds in 

the amount of $31,368.69, that were held in trust with SSS. 

i) Interest earned ($27,322.75) — The Receiver earned $27,322.75 in interest on 

trust funds invested by the Receiver in Guaranteed Investment Certificates 

(“GIC”) that matured or were redeemed.  Interest was recognized as it was 

received. 

j) HST refund ($7,971.76) — Upon filing the outstanding corporate income tax 

returns, the Receiver received $7,971.76 in HST refunds accruing from prior to 

the appointment of the Receiver.  

7.3 Disbursements 

a) Property taxes ($3,060,155.01) — The Receiver paid property taxes to the City of 

Windsor of $3,060,155.01. This amount represents property tax arrears, interest 

and penalties to August 2015 and current installment payments through to the 

completion of the sale of the Unsold Units in April 2020.   

b) Receiver’s fees ($1,140,078.41) – BDO’s accounts for the period July 19, 2013 to 

July 24, 2018 in the amount of $1,039,628.71, excluding HST, were previously 

approved by the Court and paid. The Receiver paid BDO’s interim accounts for 

the period July 25, 2018 to May 31, 2022 in the amount of $100,420.00 and is 

seeking approval of the Court for these invoices.   

c) Condominium common fees ($786,233.64) — The Receiver paid $786,233.64 to 

ECC 122 for common fees on the Unsold Units, including arrears, interest and 

current monthly payments. 

d) Legal fees ($433,933.51) – MT’s accounts for the period September 9, 2013 to 

August 31, 2018 in the amount of $398,520.37, excluding HST, were previously 

approved by the Court and paid. The Receiver paid MT’s interim accounts for the 

period September 1, 2018 to April 30, 2022 in the amount of $35,413.14, and is 

seeking approval of the Court of these invoices. 
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e) HST paid ($254,954.58) – The Receiver has paid $254,954.58 in HST on its 

disbursements.  

f) HST remitted ($250,138.22) – The Receiver is obliged to collect HST on the sale 

of the Unsold Parking Units and unfinished Unsold Condominium Units and has 

remitted $250,138.22 to date. This amount represents the HST collected, less any 

eligible input tax credits.  

g) Repairs and Maintenance ($237,927.74) – The Receiver paid $237,927.74 for 

repairs and maintenance to the Unsold Units, replacement and enhanced 

landscaping to the west roof, replacement of the underground parking roof, 

installation of rooftop air conditioning units and construction of a demising wall 

between units 1601 and 1602.   

h) Settlement of Dalfidan litigation ($80,000.00) — The Receiver paid $80,000.00 in 

full and final settlement of the Dalfidan Action.  

i) Legal fees – Sutts Strosberg LLP ($78,662.72) – The Receiver engaged SSS to 

provide an initial review and chronology of the Valente Court Action for the 

Receiver’s counsel, and subsequently to continue the litigation on behalf of 

Portofino Corporation. The litigation is now concluded. 

j) Property management fees ($70,000.00) — The Receiver paid $70,000.00 to 

Capaldi Holdings for property management of the Unsold Units.  

k) Bond premiums ($55,689.00) — The Receiver paid $55,689.00 to Northbridge for 

the premiums on bonds posted as security for: i) Tarion Warranty Corporation; 

and ii) the Portofino litigation with Dalfidan. 

l) Utilities ($41,559.74) — The Receiver paid $41,559.74 for utilities on vacant 

Unsold Units and leased condominium units where utilities were paid by the 

Landlord. 

m) Advertising ($40,346.72) — The Receiver paid $40,346.72 for advertising, 

signage, photography, web site maintenance, and the staging of condominium 

units listed for sale.  
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n) BMO Letter of credit fees ($39,074.26) — The Receiver paid $39,074.26 to BMO 

for fees to maintain the $2.0 million Letter of Credit in connection with the Valente 

Court Action.  

o) Valente litigation – Costs Award ($30,393.34) — The Receiver paid $30,393.34 in 

legal costs awarded to Valente Real Estate in the Valente Court Action. 

p) Appraisal fees ($15,014.50) — The Receiver paid $15,014.50 to Metrix Realty 

Group for an appraisal of the Unsold Condominium Units on an individual unit 

basis. 

q) Insurance ($12,021.48) — The Receiver paid $12,021.48 to Hub International for 

premiums on the Receiver’s liability insurance policy.  

r) Accounting fees ($11,050.00) — The Receiver paid $11,050.00 to Michael 

Greenaway Professional Corporation for the preparation of 2013 through 2022 

financial statements and corporate income tax returns.  

s) Commission on rentals ($3,650.00) — The Receiver paid $3,650.00 to a party 

engaged by the former property manager to assist in the leasing of vacant Unsold 

Units. 

t) Tarion Warranty Corporation fees ($2,500.00) — The Receiver has paid 

$2,500.00 in Tarion annual renewal fees.  

u) Other professional fees ($1,972.00) — The Receiver has paid $1,972.00 in other 

professional fees.   
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8. Fees and Disbursements of the Receiver and Counsel to 
the Receiver 

 

8.1 Pursuant to Paragraph 19 of the Appointment Order, the Receiver and counsel to the 

Receiver shall be paid their reasonable Professional Fees in each case at their 

standard rates and charges. The Receiver and counsel to the Receiver have been 

granted a first charge on the Property in priority to all security interests, trusts, liens, 

charges and encumbrances, statutory or otherwise, in favour of any Person as 

security for payment of the Professional Fees. 

8.2 Pursuant to paragraph 21 of the Appointment Order, the Receiver is at liberty, from 

time to time, to apply reasonable amounts, out of the monies in its hands, against the 

Professional Fees, incurred at the normal rates and charges of the Receiver or its 

counsel, and such amounts shall constitute advances against its Professional Fees 

when and as approved by the Court. 

8.3 Attached as Appendix Q is the fee affidavit of Stephen N. Cherniak sworn November 

24, 2022 containing BDO’s accounts for the following periods. BDO’s final account 

includes an estimate to complete its duties as Receiver: 

o July 25, 2018 to July 15, 2019 

o July 16, 2019 to December 10, 2019 

o December 11, 2019 to May 31, 2022 

o June 1, 2022 to November 21, 2022 

 

8.4 The Receiver’s fees to November 21, 2022 exclusive of HST, are as follows: 

Fees paid and Court approved - $1,039,628.71 
Fees paid, but not yet Court approved - $   100,420.00 
Fees neither paid, nor Court approved - $     48,045.00 

   $1,188,093.71 

 

8.5 The Receiver submits that the hourly rates charged by the Receiver and its staff are 

commensurate with commercially reasonable rates for mid-market insolvency firms in 

the Southwestern Ontario region. 
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8.6 Attached as Appendix R is the fee affidavit of Michael Prosia sworn December 12, 

2022 containing the interim accounts of MT for the period September 1, 2018 to 

November 30, 2022. 

8.7 MT’s fees to November 30, 2022, exclusive of HST, are as follows: 

Fees paid and Court approved -   $398,520.37 
Fees paid, but not yet Court approved -  $  35,413.24 
Fees neither paid, nor Court approved - $  16,315.00 

  $450,248.61 

 

8.8 The Valente Court Action has been concluded. The fees of SSS, exclusive of HST, 

are as follows:  

Fees paid and Court approved - $  73,662.72 

 

8.9 It is the Receiver’s opinion that the Professional Fees are fair and reasonable and 

justified in the circumstances and accurately reflect the work done by the Receiver 

and MT in connection with the receivership during the relevant periods. The Receiver 

recommends approval of the Professional Fees by the Court. 
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9. Distribution 

 

9.1 The Receiver obtained an independent legal opinion of MT dated July 11, 2016 (the 

“Real Property Security Opinion”) confirming that, subject to the customary 

assumptions and qualifications, the mortgage security and assignment of rents held 

by BMO over the Unsold Units and the rental income from same was valid and 

enforceable in accordance with its terms and that the BMO Security had priority over 

all other registered charges and encumbrances to the net receipts realized by the 

Receiver from the sale of the Unsold Units and the collection of rents.  A copy of the 

independent legal opinion of MT was attached as Appendix G to the Receiver’s Fifth 

Report to the Court and is attached hereto as Appendix S.   

9.2 MT previously confirmed that the opinions expressed in the Real Property Security 

Opinion apply to the net receipts from sales of Unsold Units sold by the Receiver from 

July 11, 2016 to August 22, 2018. Copies of those letters were filed with the Court 

previously and are attached as Appendix T.    

9.3 MT has confirmed that the opinions expressed in the Real Property Security Opinion 

apply to the net receipts from sales of Unsold Units sold by the Receiver from August 

23, 2018 to April 8, 2020, being the date on which the last Unsold Unit was sold by 

the Receiver.  A copy of this letter is attached hereto as Appendix U. 

9.4 The Receiver obtained an independent legal opinion of MT dated November 21, 2022 

(the “Personal Property Security Opinion”) confirming that, subject to the 

customary assumptions and qualifications, each of BMO and SSS hold valid and 

effective security over the personal property of Portofino, ranking in a first and second 

priority position, respectively.  A copy of the Personal Property Security Opinion is 

attached as Appendix V. 

9.5 Based on the materials filed by BMO on the receivership application, as of 

September, 2013 BMO was owed approximately $11.8 million by Portofino for 

principal and interest, including a $2.0 million letter of credit posted by BMO on behalf 

of Portofino in the Valente Court Action.   

9.6 BMO assigned its security and related indebtedness (the “BMO Security”) over the 

47



 

25 

 
   

 

  

Property to RREF ll BHB lV Portofino, LLC (“RREF”).  RREF then further assigned 

the BMO Security to 2502461 Ontario Ltd. (“250 Ontario”).  As security for amounts 

owed by it to WFCU, 250 Ontario granted security to WFCU in the BMO Security and 

provided the Receiver with an irrevocable Direction directing the Receiver to make 

payment to WFCU of all amounts otherwise payable to 250 Ontario under the BMO 

Security.   

9.7 Pursuant to previous orders made by the Court in this proceeding approving same, to 

date the Receiver has distributed $11.2 million to WFCU on account of the secured 

claim under the BMO Security.  

9.8 The Receiver has calculated that as of November 15, 2022, $636,270.29, plus 

accruing interest, remained owing under and secured by the BMO Security.  Attached 

as Appendix W is a statement prepared by the Receiver showing the calculation of 

that amount.  As of November 15, 2022, the per diem rate of interest on the amount 

owing under the BMO Security was $138.01.  

9.9 The Receiver is presently holding net receipts of approximately $721,000 from the 

sale of Unsold Units, collection of rents and other sources.   

9.10 As the realization of the assets is complete, other than the Westview Trust Funds and 

the Miller Canfield trust funds, the Receiver is not anticipating any further recoveries. 

9.11 The breakdown of the various amounts realized by the Receiver during the 

receivership is set out in Section 7 above.  As set out in that section, the Receiver 

has realized $430,569.49 from sources other than the sale of Unsold Units and the 

collection of rents from the Project.  As the indebtedness remaining owing under the 

BMO Security is approximately $636,000 and the Receiver is presently holding 

approximately $721,000, but for the recovery of the $430,569.49 from those other 

sources, the net proceeds realized from the Project alone, i.e. the real property 

security, would have been insufficient to fully repay the amount secured under the 

BMO first mortgage against the Project.  

9.12 As such, there are no funds available for distribution to Northbridge under its second 

ranking mortgage against the Project. 

9.13 The Receiver has been provided with a copy of a promissory note dated October 31, 

48



 

26 

 
   

 

  

2012 in the amount of $524,312.50 signed by Portofino in favour of SSS.  SSS has 

confirmed that the amount of $524,312.50, plus interest thereon in accordance with 

the promissory note, remains owing to SSS by Portofino.  

9.14 SSS holds the second ranking security behind the BMO Security over the personal 

property assets of Portofino.  

9.15 As set out in the Real Property Security Opinion and the Personal Property Security 

Opinion, BMO (now WFCU) holds the first ranking security over the real property and 

the personal property. Northbridge holds the second ranking security over the real 

property and SSS holds the second ranking security over the personal property.  

There are no funds available for distribution to Northbridge under its second ranking 

position against the real property. Any surplus remaining after payment of the 

amounts secured under the BMO Security flow to SSS under its second ranking 

security against the personal property. 

9.16 The Receiver is seeking approval and authorization to distribute the balance of the 

funds held by the Receiver, including the Westview Trust Funds and any amounts 

hereafter received in respect of the Miller Canfield trust funds, after payment of the 

Unpaid Professional Fees, as follows:  

(a) up to $636,270.29, plus accruing interest thereon, to WFCU in full satisfaction 

of the remaining amount secured  under the BMO Security; and 

(b) the remainder of the funds, if any, and any residual funds that flow into the 

estate to SSS, up to the amount owed to SSS. 
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10. Discharge of BDO as Receiver 
 

10.1 BDO was appointed Receiver by the Order of Justice Thomas dated October 29, 

2013. 

10.2 Subject to the determination by the Court of the Outstanding Matters, the duties of 

BDO as Receiver have been completed and on this basis the Receiver requests an 

Order for the discharge of BDO as Receiver of Portofino Corporation. 
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1. Introduction and Background

1.1 Introduction

1.1.1 This report is submitted by BDO Canada Limited, in its capacity as Receiver (“BDO” 

or the “Receiver”) of the assets, undertakings and properties of Portofino Corporation 

(“Portofino”, “Portofino 2” or the "Company”) acquired for or used in relation to a 

business carried on by Portofino, including all proceeds thereof (the “Property”).

1.1.2 On application of Bank of Montreal (“BMO”), BDO was appointed as receiver by the 

Order of Mr. Justice Thomas dated October 29, 2013 (the “Appointment Order”).  A 

copy of the Appointment Order is attached as Appendix A to this report.

1.2 Background

1.2.1 At all material times, Portofino was engaged in the development of a 123 unit luxury 

residential condominium project known as “Portofino” (the “Portofino Condominium” 

or the “Project”), located at 1225 Riverside Drive West in the City of Windsor,

Ontario.  Dr. Dante Capaldi (“Capaldi”) is the principal of Portofino.

1.2.2 Construction of the Portofino Condominium was completed in 2007, but not all 

individual units were completed. Essex Standard Condominium Corporation No. 122 

(“ECC 122”) was registered and the closing of sales of units commenced in July, 

2007.

1.2.3 At the time of the appointment of the Receiver, Portofino owned:

(a) fifty-two (52) condominium units, including forty-three (43) fully finished units 

and nine (9) unfinished units (the “Unsold Condominium Units”);

(b) thirty-eight (38) parking units, including four (4) surface-level covered parking 

units and thirty-four (34) surface-level uncovered parking units (the “Unsold 

Parking Units”); and 

(c) two (2) storage units (the “Unsold Storage Units”)

(collectively, the “Unsold Units”)
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1.2.4 The Unsold Parking Units and Unsold Storage Units are not assigned to specific 

condominium units under the Condominium Declaration.

1.2.5 Since 2005, there has been ongoing litigation commenced by Remo Valente Real 

Estate (1990) Limited ("Valente Real Estate"), as plaintiff, against Capaldi, Portofino, 

Portofino Riverside Tower Inc. (“Portofino 1”) and Westview Park Gardens (2004) 

Inc. (“Westview Park”), as defendants in Court Action No. 05-CV-5864CM (the 

“Valente Court Action”).  Portofino 1 is a company which held title to the Project 

before it was transferred to Portofino.  Westview Park is a previous name of Portofino.

1.2.6 An application was brought by BMO for the appointment of BDO as Receiver and 

Manager of Portofino to ensure that the Unsold Units are sold in an orderly fashion 

and that their sale is not prevented or delayed by litigation proceedings.

1.2.7 As noted above, on October 29, 2013, Mr. Justice Thomas granted the relief sought 

by BMO and issued the Appointment Order.

1.2.8 Although the Appointment Order imposes a stay of proceedings in respect of 

Portofino (the “Stay”), the Valente Court Action was excluded from the scope of the 

Stay.

1.2.9 The Receiver submitted its First Report to the Court dated December 6, 2013 (“First 

Report”) in support of a motion for, among other things, approval of a sale process 

for the Unsold Units and the advice and direction of the court on issues relating to the 

letter of credit posted by Portofino with the Court as security in the Valente Court 

Action, the Receiver’s future involvement in the trial and the defence of the Valente 

Court Action, whether or not the Valente Court Action should continue to be 

exempted from the Stay and whether the trial of the Valente Court Action should be 

adjourned until such time as the Court determines that funds remain in the 

receivership proceeding after satisfaction of the secured claims to satisfy, in whole or 

part, the claims of unsecured creditors (the “Remaining Issues”). A copy of the First 

Report (without appendices) is attached as Appendix B.

1.2.10 By Order dated December 13, 2013 (the “December Order”), among other things, 

Mr. Justice Thomas approved the sales process for the Unsold Units. The Remaining 

Issues in respect of the December Motion were adjourned at the request of Valente 

Real Estate and on consent of the Receiver, in part, to a date to be agreed by 
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counsel and scheduled by the Trial Coordinator. A copy of the December Order is 

attached as Appendix C.

1.2.11 By Order of Mr. Justice Thomas dated February 3, 2014 (the “Timetable Order”), a 

timetable was established and the hearing of the Remaining Issues scheduled for 

May 2, 2014.  A copy of the Timetable Order is attached as Appendix D.

1.2.12 The Receiver submitted its Second Report to the Court dated February 28, 2014 (the 

“Second Report”) to provide the Court with additional information with respect to 

matters raised in connection with the Valente Court Action. A copy of the Second 

Report (without appendices) is attached as Appendix E.

1.2.13 The Receiver submitted its Third Report to the Court dated April, 21, 2014 in support 

of a motion for, among other things, an Order approving the sale of the Unsold Unit 

municipally known as 1108-1225 Riverside Drive West, Windsor (“Unit 1108”) to 

Quan Shi (“Shi”) and directing the Receiver to complete the transaction (the “Unit 

1108 transaction”) and vesting in Shi all of Portofino’s right, title and interest in and 

to Unit 1108 free and clear of any and all claims and encumbrances.

1.2.14 The Third Report was also submitted in support of a motion for, among other things, 

an Order approving the form of Agreement of Purchase and Sale with respect to the 

sale of the Unsold Units substantially in the form submitted to the Court (the “Form of 

Unsold Unit Sales Agreement”), and an Order prospectively authorizing the 

Receiver to accept offers to purchase any or all of the Unsold Units  provided that the 

sale price to which such offer(s) relates is acceptable to the Receiver; prospectively 

authorizing the execution of an agreement of purchase and sale in respect of each 

Unsold Unit by the Receiver, as vendor, and the purchaser of each Unsold Unit (each 

purchaser hereinafter referred to as the “Purchaser”) substantially in the form of the 

Form Unsold Unit Sale Agreement; prospectively approving future sale transactions in 

respect of the Unsold Units;  and prospectively vesting all of Portofino’s right, title and 

interest in and to the applicable Unsold Unit, subject to certain conditions, in the 

applicable Purchaser. A copy of the Third Report (without appendices) is attached as 

Appendix F.

1.2.15 By Orders dated May 2, 2014 (the “Unit 1108 Approval and Vesting Order” and 

“Sale Agreement Order”) Mr. Justice Campbell, among other things, approved the 
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Unit 1108 transaction,  vested all of Portofino right, title and interest in Unit 1108 in 

Shi and approved the Form of Unsold Unit Sales Agreement. A copy of the Unit 1108 

Approval and Vesting Order and the Sale Agreement Order are attached as 

Appendix G and Appendix H respectively.

1.2.16 By further Order dated May 2, 2014 (the “Omnibus Approval and Vesting Order”) 

Mr. Justice Campbell prospectively approved the sales transactions in respect of the 

Unsold Units and prospectively vested all Portofino’s right, title and interest in and to 

the applicable Unsold Unit subject to certain terms and conditions, in the Purchaser. 

A copy of the Omnibus Approval and Vesting Order is attached as Appendix I.

1.2.17 In May 2015, BMO sold its Portofino Corporation loans to RREF II BHB IV 

PORTOFINO LLC (“RREF II BHB IV”) and assigned its security to RREF II BHB IV. 

The RREF II BHB IV loans are managed by Rialto Capital Management (“Rialto”), 

who are based in Miami, Florida.

141



5

2. Terms of Reference

2.1 In preparing this Fourth Report, the Receiver has relied upon unaudited and draft, 

internal financial information obtained from Portofino's books and records and 

discussions with management and staff (the “Information”). The Receiver has not 

audited, reviewed or otherwise attempted to verify the accuracy or completeness of 

the Information and expresses no opinion, or other form of assurance, in respect of 

the Information.
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3. Purpose of the Receiver’s Fourth Report

3.1 This constitutes the Receiver’s Fourth Report to the Court (the “Fourth Report”) in 

this matter and is filed: 

(a) To provide this Court with information on:

(i) the Receiver’s activities since the date of the Third Report and the 

Receiver’s activities as outlined therein;

(ii) the results to date of the process undertaken by the Receiver with

respect to the marketing and sale of the Unsold Units; and

(iii) the status of the Valente Court Action and other litigation affecting 

Portofino.

(b) In support of an order of the Court:

(i) approving the Fourth Report and the activities and conduct of the 

Receiver described therein; 

(ii) approving the Receiver’s interim Statement of Receipts and 

Disbursements for the period October 29, 2013 to April 15, 2016 (the 

“Statement of Receipts and Disbursements”);

(iii) approving the professional fees and disbursements of BDO as 

Receiver (“BDO Fees”); and

(iv) approving the professional fees and disbursements of Miller Thomson 

LLP (“MT”), counsel to the Receiver (“MT Fees” and collectively with 

the BDO Fees, the “Professional Fees”).
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4. Receiver’s Activities

4.1 It its Third Report the Receiver reported to the Court on its activities through April 

21, 2014.

4.2 In this the Fourth Report, the Receiver reports on its activities since the date of the 

Third Report.

Sale Process for the Unsold Units

4.3 The Third Report detailed the Receiver’s Sale Process for the Unsold Units. The 

Receiver’s exclusive agent is Ms. Julia McClelland (“McClelland”) of Bob Pedler 

Real Estate Limited in Windsor (“Pedler”). As noted in the Third Report, on March 

25, 2014 the Receiver listed four condominium units for sale on MLS. 

4.4 During the first six months of the sale process, only a few sales were achieved. The 

Receiver received several offers that were markedly below its list prices and

rejected these without a counter offer. The Receiver made some gradual 

adjustment to its initial list prices and undertook various marketing and advertising 

in support of its sales efforts.

4.5 The Receiver installed new, quality signage at Portofino Condominium, with the 

Receiver’s agent’s contact information, and arranged for updates and revisions to 

the existing portofinocondo.ca web site, including new virtual tours. 

4.6 Since the Third Report the Receiver has advertised in the following print and online 

publications: The Windsor Star and Windsor Star Homes; Our Homes – Windsor 

and Essex County edition; The National Post - August 30, 2014 Essex County 

feature; Globe and Mail Real Estate section – four consecutive Fridays in 

September/October 2014; London Free Press Homes section – June 2015; and 

Crain’s Detroit Business.

4.7 As units have been sold, the Receiver has continued to maintain between three (3) 

and five (5) active MLS listings representing a mix of style/model, floor and list 

price. The Receiver also made units, other than MLS listed units, available for 

viewing to qualified parties. Generally, the units listed for sale are vacant, but the 
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Receiver has also listed units that are tenanted on a month to month to basis, or 

under a lease that is nearing expiry.

4.8 Since April 2015, the Receiver has maintained one active MLS listing that is 

professionally staged. Units 701, 901 and 1008 were staged and subsequently sold. 

Currently, unit 103 is staged and listed for sale.

4.9 Through its agent, the Receiver approached selected long term tenants at Portofino 

to determine if the tenant would be interested in purchasing either their own, or 

another unit at Portofino. Interested tenants were provided with a list price, 

consistent with the list price for comparable MLS listed units, and invited to submit 

an offer to purchase. Several units have been sold to existing tenants.

4.10 During the late winter and spring of 2015, the Receiver experienced higher levels of 

prospective buyer showings and activity, which resulted in increased unit sales. 

This sales momentum was maintained through the balance of 2015 and into 2016.

4.11 Following upon the Unit 1108 Approval and Vesting Order made by Justice 

Campbell, the sale of Unit 1108 was completed on May 5, 2014. 

4.12 To date, the Receiver has sold 26 units, including one unfinished unit (the 

unfinished unit was Unit 1503, which was completed on January 25, 2016). Of 

these, 25 unit sales have been completed, with the sale of Unit 1101 scheduled to 

close on June 1, 2016. In addition, the Receiver has sold Units 708 and 1501, but 

the completion of the sales is subject to buyers’ conditions.

4.13 The Receiver has sold four (4) of the Unsold Parking Units, consisting of three 

surface level garages and one surface level parking space. Of the 52 Unsold 

Condominium Units owned by Portofino Corporation at the time of the appointment 

of the Receiver, 26 units remain unsold, 18 of which are fully finished and 8 are

unfinished. In addition, 34 parking units and two storage units remain unsold 

(collectively, the “Remaining Unsold Units”). A summary of the Unsold Units is 

provided below:
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Condominium units sold by 
Receiver Remaining units

Size Size

Unit No. (Sq. ft.) Sale date Unit No. (Sq. ft.)

1108 Finished 1,151 05-May-14 101 Unfinished 2,036

704 Finished 1,282 30-Jun-14 102 Finished 2,081

904 Finished 1,602 31-Oct-14 103 Finished 1,282

804 Finished 1,282 04-Dec-14 104 Finished 1,217

1102 Finished 1,547 09-Jan-15 105 Finished 1,062

1104 Finished 1,602 12-Feb-15 106 Finished 1,150

803 Finished 1,217 29-May-15 204 Finished 1,150

1404 Finished 2,233 30-Jun-15 304 Finished 1,282

701 Finished 1,150 24-Jul-15 309 Finished 1,151

402 Finished 1,062 30-Jul-15 408 Finished 1,150

1105 Finished 1,547 31-Jul-15 601 Finished 1,150

1002 Finished 1,547 14-Aug-15 708 Finished 1,150

508 Finished 1,150 03-Sep-15 806 Finished 1,217

805 Finished 1,282 23-Sep-15 1201 Unfinished 2,233

203 Finished 1,062 23-Oct-15 1202 Unfinished 2,450

1303 Finished 2,450 16-Nov-15 1301 Finished 2,233

901 Finished 1,593 20-Nov-15 1302 Unfinished 2,450

903 Finished 1,602 20-Nov-15 1401 Finished 2,233

1403 Finished 2,450 01-Dec-15 1402 Unfinished 2,450

603 Finished 1,217 03-Dec-15 1501 Finished 2,233

906 Finished 1,593 11-Dec-15 1502 Finished 2,450

1503 Unfinished 2,450 25-Jan-16 1505 Unfinished 1,718

1008 Finished 1,151 19-Feb-16 1601 Unfinished 2,233

401 Finished 1,150 08-Mar-16 1602 Unfinished 2,450

1001 Finished 1,593 24-Mar-16 1603 Finished 2,450

1101 Finished 1,593 01-Jun-16 1605 Finished 1,718

39,558 46,379

4.14 The Receiver determined that it is obliged to collect HST on the sale of Unsold 

Parking Units and unfinished Unsold Condominium Units. Once the unit is 

completed, the buyer is eligible to claim a new housing rebate for a portion of the 

HST paid as long as the buyer is residing in the unit as their principal residence.
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Property Management and Leasing

4.15 The Receiver finalized a Property Management Agreement between the Receiver 

and Capaldi Investment Holdings Inc. (“Capaldi Holdings”), (the “Property 

Management Agreement”). Capaldi Holdings also functions as an onsite building 

superintendent and leasing agent of the Unsold Units. Under the Property 

Agreement Management Capaldi Holdings is paid $2,000 per month and receives 

rent free occupancy of Unit 1603. 

4.16 With the assistance of the Property Manager, the Receiver continued to collect 

rents from the Unsold Units on a monthly basis. As some Unsold Units have 

become vacant, the Receiver entered into leases with new tenants for terms not 

exceeding one year. In other cases, the Receiver elected to keep the unit vacant 

and available for sale. As at the date of this report, all of the 18 finished, remaining 

unsold Condominium Units are occupied, except for two units that are vacant and 

listed for sale. The current monthly rent on the leased units is $26,786.00.

4.17 The Receiver continues to pay maintenance and repair costs on the Remaining 

Unsold Units and costs associated with tenant turnover such as cleaning and re-

painting. The Receiver pays utility costs on vacant condominium units and two 

leased units where the terms of the lease provide for utilities to be paid by the 

Landlord.

4.18 The Receiver directs the Property Manager to carry out certain repairs prior to 

closing, where the repairs have been agreed to by the Receiver under the 

Agreement of Purchase and Sale for an Unsold Condominium Unit. 

Property Taxes

4.19 Prior to the appointment of the Receiver there were several years of outstanding 

property taxes on the Unsold Units. The property tax arrears at July 13, 2013 were 

$2,126,661.25, including interest and penalties. At the time of the appointment of 

the Receiver, the outstanding property taxes were approximately $2,225,000.

4.20 Commencing in November 2013, the Receiver paid $30,000 per month to the City 

of Windsor for property taxes, which exceeded the amount of the current taxes.

Also, on the sale of units by the Receiver, the full amount of the property tax arrears 
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in respect of the sold unit was paid on closing. However, due to penalties and 

interest charges of 1.25 per cent per month, no net reduction in the arrears was 

achieved during the first year of the receivership. The outstanding property tax

arrears at October 7, 2014 were $2,367,019.48.

4.21 However, by June 2015 the Receiver had accumulated sufficient funds from the 

sale of condominium units to begin making lump sum payments toward the property 

tax arrears. In view of the high interest rate and ongoing penalty charges, the 

Receiver considered it prudent to apply surplus funds toward the property tax 

arrears. Rialto agreed with this strategy and supported the Receiver making the

lump sum payments. Between June 5, 2015 and August 15, 2015 the Receiver 

made three payments to the City of Windsor totalling $2,098,833.85 to bring the 

property taxes current. The Receiver continues to make regular installment 

payments on the Remaining Unsold Units. The Receiver has paid the first three of 

six installment payments for 2016, prior to the due date of April 13, 2016.  

4.22 The Receiver reviewed the current Municipal Property Assessment Corporation 

(“MPAC”) valuations for the Unsold Units. Based on the initial appraisal 

commissioned by the Receiver, activity and offers received, feedback from the 

Receiver’s agent and the Receiver’s sales through February 28, 2015, it was the 

Receiver’s opinion that the MPAC assessed value for most Unsold Units was 

reasonable. 

4.23 However, based on the same factors, it was the Receiver’s view that the assessed 

values for eight (8) finished ‘Marseilles’ model units (the “Marseilles units”) were 

overstated by as much as 15 to 20 per cent.  The Receiver filed a Request for 

Reconsideration for these units with MPAC prior to the March 31, 2015 deadline. 

MPAC conducted its review and recommended a decrease in the assessed value of

each of the Marseilles units of approximately 15 per cent. The Receiver signed 

Minutes of Settlement to accept the revised values.  As a result, 2015 annual 

property taxes decreased by approximately $720 per unit versus 2014. Two of the 

Marseilles units were subsequently sold. 2016 property taxes have not yet been 

finalized, but should also be proportionately lower based on the revised assessed 

value.
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ECC 122 Common Fees

4.24 At the time of the appointment of the Receiver there were several months of unpaid 

common fees on the Unsold Units, The Receiver commenced paying monthly 

common fees on the Unsold Units, on a current basis to ECC 122. On the sale of 

units, the full amount of common fee arrears in respect of the sold unit was paid to 

ECC 122 on closing.

4.25 The unpaid condominium fees were subject to an interest charge of two per cent 

per month. Based on information provided by ECC 122, at June 22, 2015 there 

were unpaid common fees on the unsold units at that time of $122,836, including 

interest and penalty charges. The Receiver and ECC 122 agreed to a payment of 

$100,000 in full settlement of the unpaid common fees. This payment was made on 

August 10, 2015. The Receiver continues to pay monthly common fees to ECC 122 

on the Remaining Unsold Units. The current monthly common fees on the 

Remaining Unsold Units are $11,187.    

4.26 At the Annual General Meeting of ECC 122 on November 5, 2015, Mr. Stephen 

Cherniak, a representative of the Receiver was nominated and appointed as a 

Director of ECC 122.

Tarion Warranty Corporation

4.27 As noted in the Third Report, in an initial meeting, Tarion Warranty Corporation 

(“Tarion”) which administers the Ontario New Home Warranties Plan Act (the 

“ONHWP”) advised the Receiver that the original performance audit required by the 

Condominium Act was conducted in 2008 and identified several deficiencies. The 

deficiencies were not considered to be excessive for a seventeen (17) story high 

rise condominium tower. However, a subsequent, independent performance audit

was required to report on the status of the original deficiencies.

4.28 Since that time the Receiver and ECC 122 have undertaken certain repairs and 

capital projects. Details of major items are as follows:

a) Subsequent to the construction of Portofino, defects appeared in the main 

roof. Prior to the appointment of the Receiver, the roof on the east side of the 

building was successfully replaced using a redesigned system and the rooftop 

149



13

terrace constructed over it.  The roof on the west side developed similar 

defects and was noted as a deficiency in the original Performance Audit 

Report by Tarion. Through the Property Manager, the Receiver obtained 

tenders from three commercial roofing contractors and selected Gillett Roofing 

Inc. for the replacement of the west side roof. The work was completed in 

November 2014 at a cost of $74,980.00, exclusive of HST.

b) Following the completion of the new roof on the west side, ECC 122 

commenced planning the landscaping and owner amenities over the new roof. 

The landscaping was significantly enhanced from the original design and 

includes a commercial size barbecue, pergola and additional seating. The 

project was completed in July 2015 at a total cost of $60,715, exclusive of

HST. Under an agreement with ECC 122 the Receiver paid $35,000 (inclusive 

of HST) toward the project, with the balance paid by ECC 122. The amount 

paid by the Receiver was based on Portofino’s obligation for landscaping 

under the original design, at an estimated cost of $25,000 to $30,000, plus a

small contribution toward the enhancements.  The Receiver believes the 

completion of the project significantly improves the appearance of the 17th

floor rooftop amenity area, and will assist in the marketing of the Remaining 

Unsold Units.

4.29 The Receiver has continued to pay premiums to Northridge General Insurance

Corporation (“Northridge”) on a bond, posted as security for Tarion.  As noted in 

the Third Report, the finished Unsold Condominium units are not eligible for the 

ONHWP because they have been previously occupied as rental units. The 

unfinished Unsold Condominium Units are eligible for limited ONHWP coverage, to 

the point of completion.

4.30 ECC 122 has engaged an engineer to conduct the outstanding performance audit. 

Mr. Tom Park attended at Portofino Condominium in February 2016 and his report 

is expected shortly. The Receiver expects that with several of the original 

deficiencies having been corrected, and with only eight (8) ONHWP eligible units 

remaining unsold, the amount of the bond required by Tarion should be significantly

reduced.
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Insurance

4.31 At the time of the appointment of the Receiver, liability insurance coverage for the 

Unsold Units was provided under an insurance policy in the name of a company 

related to Portofino. The Receiver made arrangements for the liability coverage to 

be transferred to a separate policy in the name of the Receiver.

Reporting

4.32 Pursuant to the Appointment Order, the Receiver prepared reports to stakeholders, 

dated October 28, 2014, April 10, 2015, October 6, 2015 and February 23, 2016. 

Commencing May 2015, the Receiver provided monthly reporting of receipts,

disbursements and condominium unit sale closing particulars to Rialto.
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5. Valente Court Action

5.1 Section 6 of the First Report (Appendix B) provided a summary of the ongoing 

litigation in the Valente Court Action.  The Receiver provided an update on the status 

of the Valente Court Action in the Third Report (Appendix F).

5.2 As outlined in the First Report, the Valente Court Action has a long and complicated 

history.  With the setting aside by the Court of Appeal of the trial judgment of Justice 

Brockenshire, the Valente Court Action is now a breach of contract claim.  Because 

Portofino had posted with the Court a $2,000,000 letter of credit as security in the 

Valente Court Action, the Valente Court Action was excluded from the operation of 

the stay of proceedings provided for in the Appointment Order.  

5.3 It appeared to the Receiver that upon the Receiver’s appointment the concerns that 

had previously existed and caused the Court to require the letter of credit to be 

posted with the Court as security in the Valente Court Action no longer existed.  As 

such, the Receiver sought the advice and directions of the Court on issues relating to 

the letter of credit, the Receiver’s future involvement in the trial and defence of the 

Valente Court Action, whether or not the Valente Court Action should continue to be 

exempted from the stay of proceedings in the receivership and whether the trial of the 

Valente Court Action should be adjourned until such time as it is determined that 

funds remain in the receivership proceeding after satisfaction of the secured claims to 

satisfy, in whole or part, the claims of unsecured creditors.  The Receiver also 

brought a motion in the Valente Court Action seeking similar relief.  

5.4 The motions in both the receivership proceeding and the Valente Court Action were 

heard by Justice Carey on February 23, 2015.  In an endorsement dated February 

26, 2015, Justice Carey provided directions to the Receiver in the receivership 

proceeding that the letter of credit was not to be cancelled and dismissed the motion

in the Valente Court Action.  Copies of Justice Carey’s endorsement and Order are 

attached as Appendix J. 

5.5 Justice Carey’s Order was made in both the receivership proceeding and the Valente 

Court Action.  The Receiver filed an appeal to the Court of Appeal from Justice 
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Carey’s Order in the receivership proceeding.  The Receiver also filed a motion with 

the Court of Appeal for leave to appeal Justice Carey’s Order pursuant to section 

193(e) of the Bankruptcy and Insolvency Act (the “Leave Motion”).  

5.6 The Leave Motion was heard by Justice LaForme, in chambers, on July 24, 2015.  In 

an endorsement dated July 27, 2015, Justice LaForme dismissed the Leave Motion.  

A copy of Justice LaForme’s endorsement is attached as Appendix K.

5.7 In addition to dismissing the Leave Motion, in his endorsement Justice LaForme held 

that there was no as of right appeal to the Court of Appeal from Justice Carey’s Order 

in the receivership proceeding.  After Justice LaForme’s endorsement was released, 

the hearing of the appeal from Justice Carey’s Order, which was scheduled for 

September 15, 2015, was cancelled by the Court of Appeal office.  

5.8 After the release of Justice LaForme’s endorsement, the Receiver and its counsel 

consulted with counsel for Rialto, as the primary secured creditor in the receivership 

estate, regarding the further prosecution of the appeal from Justice Carey’s Order 

having regard to the costs of same.  Given Justice LaForme’s endorsement, the 

Receiver was concerned whether expending further costs in pursuing the appeal 

were warranted.  

5.9 Through its counsel, Rialto indicated its support for the appeal to be pursued.  

Because the Receiver remained concerned regarding the costs of doing so, it was 

agreed between Rialto and the Receiver that Rialto would reimburse the Receiver for 

all costs incurred by the Receiver (and indemnify the Receiver for any adverse costs 

that might be made against it) in pursuing the appeal further.

5.10 Thereafter, the Receiver filed a motion with the Court of Appeal to review the Order of 

Justice LaForme and to restore to the hearing list the appeal from the Order of 

Justice Carey.  The Receiver’s motion was heard by a panel of the Court of Appeal 

on December 21, 2015 and was dismissed.  A copy of the endorsement of the Court 

of Appeal is attached as Appendix L.  

5.11 The trial of the Valente Court Action was adjourned in February, 2014 while the 

issues involving the letter of credit were addressed.  With the dismissal by the Court 

of Appeal of the Receiver’s motion to review the Order of Justice LaForme, those 

issues have been finally determined.  As such, the Valente Court Action is now able 
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to move forward again.  

5.12 The Receiver has retained William Sasso of Sutts Strosberg as trial counsel for the 

Valente Court Action.  Mr. Sasso acted as counsel for Portofino and the other 

defendants on the appeals to the Divisional Court and Court of Appeal from the trial 

judgment of Justice Brockenshire.  

5.13 The Valente Court Action is on the trial list for the week of June 20, 2016. 

5.14 On April 8, 2016, the defendants, including Portofino, served a rule 49 offer to settle, 

a copy of which is attached as Appendix M.

5.15 Pursuant to the orders of the Court of Appeal and Justice Quinn by which the letter of 

credit remains in place as security for the breach of contract claim, Valente Real 

Estate is required to pay the costs of maintaining the letter of credit in place.  Despite 

those orders, Valente Real Estate has failed to do so.  Justice Carey dealt with that 

issue in his order (Appendix J).  Justice Carey ordered Valente Real Estate to 

reimburse Portofino and pay to the Receiver the costs associated with maintaining 

the letter of credit from May 9, 2012 at a daily rate of $54.80 except during such time 

that the Valente Court Action was struck from the trial list and his order was not final.  

Despite requests, Valente Real Estate has also failed to comply with the order of 

Justice Carey and make any payment to the Receiver for the costs of maintaining the 

letter of credit in place.  The Receiver will be bringing a motion in the Valente Court 

Action to facilitate the registration of a writ of seizure and sale against Valente Real 

Estate for the amount of the unpaid costs and to strike the statement of claim for 

failure to comply with the order of Justice Carey and the previous orders of the Court.  
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6. Capaldi Construction Lien Actions

6.1 On October 25, 2013 two construction liens were registered against the Unsold 

Units as follows:

(i) a construction lien in the principal amount of $3,000,000 in favour of 

Dr. Dante Capaldi and 1287678 Ontario Inc. as instrument number 

CE587801; and

(ii) a construction lien in the principal amount of $875,000 in favour of 

Wilma Capadi and Andreolli Investments Inc. as instrument number 

CE587802.

6.2 Actions to perfect the liens were commenced under court file numbers CV-13-

20061 and CV-13-20062.  Copies of the Statement of Claim are attached as 

Appendices N and O.  Certificates of action were registered on title to the Unsold 

Units as instrument numbers CE588864 and CE588865.

6.3 The actions to perfect the liens were commenced on October 29, 2013.  The 

actions have not been set down for trial and no order has been made for the trial of 

an action in which the liens may be enforced.  More than two years having passed 

since the actions were commenced.  As such, pursuant to section 37 of the 

Construction Lien Act, R.S.O. 1990 c. C.30, the liens have now expired.  

6.4 Receiver’s counsel has written to counsel for the lien claimants and requested that 

the liens be vacated from title.  A copy of that correspondence is attached as 

Appendix P.  Failing a satisfactory response, the Receiver will be bringing a motion 

to vacate the liens on the remaining Unsold Units.  
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7. Dalfidan Litigation

7.1 There is ongoing litigation between Dede Dalfidan carrying on business as Fidan 

Enterprise Contracting (“Dalfidan”), as plaintiff, and Portofino and Civa Stucco Supply 

Ltd. also known as Civa Stucco Supply Ltd. & Moulding (“Civa”), as defendants, in 

Court File No. 07-CV-8478 (the “Dalfidan Action”).  Counsel for Dalfidan has advised 

that Civa is no longer defending the Dalfidan Action.

7.2 Civa was the stucco contractor for the Project. Dalfidan was a subcontractor to Civa.  

Dalfidan seeks payment of approximately $230,000 alleged to be owing under its 

subcontract with Civa.  Dalfidan also seeks payment from Portofino for additional 

services and materials in the amount of $16,945.40.  Dalfidan registered a 

construction lien against the Portofino condominium.  Portofino defended the Dalfidan 

Action and, among other things, denies that any amount is owing by it to Dalfidan and 

any amount owing by Civa to Dalfidan is offset against costs incurred by Portofino in 

responding to Dalfidan’s lien claim.

7.3 Portofino vacated the registration of Dalfidan’s construction lien by posting security in 

the amount of $290,465.07 by way of a lien bond issued by Lombard General 

Insurance Company.  Thereafter, an order was issued limiting the extent of the 

security posted by Portofino to $150,000.

7.4 The Dalfidan Action was scheduled to proceed to trial in September, 2014 but has not 

proceeded because of the receivership.  Counsel for the Receiver and Dalfidan have 

engaged in settlement discussions, but no settlement has been reached.  Because 

Portofino has posted security for Dalfidan’s lien, if a settlement cannot be reached, 

the action will have to proceed to trial. 
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8. Statement of Receipts and Disbursements of the 
Receiver

8.1 The Receiver maintains an account at BMO in London, Ontario. Attached as 

Appendix Q is the Statement of Receipts and Disbursements. Details of the 

Receiver’s receipts and disbursements are as follows:

8.2 Receipts

a) Sale of units and surface parking ($6,998,010.85) — The Receiver received net 

proceeds of $6,998,010.85 from the sale of the Unsold Units. Proceeds received

are net of amounts paid on closing for condominium fee arrears, real estate 

commissions inclusive of HST, and HST collected on the sale of Unsold Parking 

Units and unfinished Unsold Condominium Units.

b) Condominium rent collected ($1,729,747.60) — The Receiver collected 

$1,729,547.60 from the rental of the Unsold Condominium Units. 

c) Lawsuit ($119,789.96) — Portofino was involved in litigation arising from the 

original construction of the Project. The Receiver collected $119,789.96, being the 

balance of holdback funds held in the lawyer’s trust account, after distribution to 

sub-contractors in settlement of the litigation.

d) Parking rent collected ($23,159.69) — The Receiver collected $23,159.69 from 

the rental of Unsold Parking Units.

e) Interest ($2,215.06) — The Receiver received $2,215.06 in interest on trust funds 

invested by the Receiver in Guaranteed Investment Certificates (“GIC”) that 

matured or were redeemed. Interest has not been accrued on funds currently 

invested in GIC’s and is recognized as it is received.

8.3 Disbursements

a) Property taxes ($2,881,887.80) — The Receiver has paid property taxes to the 

City of Windsor of $2,881,887.60. This amount represents property tax arrears, 
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interest and penalties to August 2015 and current installment payments for the 

balance of 2015 and 2016 year to date.

b) Condominium common fees ($594,990.33) — The Receiver has paid 

$594,990.33 to ECC 122 for common fees on the Unsold Units, including arrears, 

interest and current monthly payments.

c) Receiver’s fees ($535,580.64) – BDO’s accounts for the period July 19, 2013 to 

April 9, 2014 in the amount of $124,049.04, excluding HST, were previously 

approved by the Court and paid. The Receiver paid BDO’s interim accounts for 

the period April 10, 2014 to January 15, 2016 in the amount of $411,531.60 and is 

seeking approval of the Court for these invoices and its invoice for the period 

January 16, 2016 to March 10, 2016. 

d) Legal fees ($242,903.33) – MT’s accounts for the period September 9, 2013 to 

March 29, 2014 in the amount of $66,207.75, excluding HST, were previously 

approved by the Court and paid. The Receiver paid MT’s interim accounts for the 

period April 1, 2014 to December 31, 2015 in the amount of $176,695.58, 

excluding HST, and is seeking approval of the Court for these invoices.

e) Repairs and Maintenance ($178,245.28) – The Receiver has paid $178,245.28 in 

repairs and maintenance to the Unsold Units, and repairs and enhanced 

landscaping to the west roof. 

f) HST paid ($129,774.74) – The Receiver has paid $129,774.74 in HST on its 

disbursements.

g) HST remitted ($63,303.38) – The Receiver is obliged to collect HST on the sale of 

the Unsold Parking Units and unfinished Unsold Condominium Units and has 

remitted $63,303.38. This amount represents the HST collected, less any eligible 

input tax credits.

h) Property management fees ($56,000.00) — The Receiver has paid $56,000.00 to 

Capaldi Holdings for property management of the Unsold Units. 

i) Letter of credit fees ($39,074.26) — The Receiver paid $39,074.26 to BMO for 

fees to maintain the $2.0 million Letter of Credit in connection with the Valente 

Court Action. 
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j) Utilities ($31,542.79) — The Receiver paid $31,542.79 for utilities on vacant 

Unsold Units and two leased condominium units where utilities are paid by the 

Landlord.

k) Costs awarded – Valente Real Estate ($30,393.34) — The Receiver paid 

$30,393.34 in legal costs awarded to Valente Real Estate in the Valente Court 

Action.

l) Bond premiums ($30,003.00) — The Receiver paid $30,003.00 to Northridge for 

the premiums on bonds posted as security for: i) Tarion; and ii) Portofino litigation 

with Dede Dalfidan cob as Fidan Enterprise Contracting

m) Advertising ($28,254.69) — The Receiver paid $28,254.69 for advertising, 

signage, photography, web site maintenance, and the staging of condominium 

units listed for sale. 

n) Appraisal fees ($15,014.50) — The Receiver paid $15,014.50 to Metrix Realty 

Group for an appraisal of the Unsold Condominium Units on an individual unit 

basis. 

o) Legal fees – Sutts Strosberg ($5,000.00) – The Receiver paid $5,000.00 to Sutts 

Strosberg LLP to provide a review and chronology of the Valente Court Action for 

the Receiver’s counsel.

p) Commission on rentals ($3,650.00) — The Receiver paid $3,650.00 to a party 

engaged by the property manager to assist in the leasing of vacant Unsold Units.

q) Insurance ($2,741.04) — The Receiver paid $2,741.04 to Hub International for 

premiums on the Receiver’s liability insurance policy.
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9. Fees and Disbursements of the Receiver and Counsel to 
the Receiver

9.1 Pursuant to Paragraph 19 of the Appointment Order, the Receiver and counsel to the 

Receiver shall be paid their reasonable Professional Fees in each case at their 

standard rates and charges. The Receiver and counsel to the Receiver have been 

granted a first charge on the Property in priority to all security interests, trusts, liens, 

charges and encumbrances, statutory or otherwise, in favour of any Person as 

security for payment of the Professional Fees.

9.2 Pursuant to paragraph 21 of the Appointment Order, the Receiver is at liberty, from 

time to time, to apply reasonable amounts, out of the monies in its hands, against the 

Professional Fees, incurred at the normal rates and charges of the Receiver or its 

counsel, and such amounts shall constitute advances against its Professional Fees 

when and as approved by the Court.

9.3 Attached as Appendix R is the fee affidavit of Stephen N. Cherniak sworn April 14,

2016 containing BDO’s interim accounts as Receiver for the following periods:

o April 10, 2014 to May 22, 2014

o May 23, 2014 to July 14, 2014

o July 15, 2014 to August 22, 2014

o August 23, 2014 to October 20, 2014

o October 21, 2014 to December 15, 2014

o December 16, 2015 to March 16, 2015

o March 17, 2015 to May 19, 2015

o May 20, 2015 to July 14, 2015

o July 15, 2015 to August 13, 2015

o August 14, 2015 to October 14, 2015

o October 15, 2015 to November 21, 2015

o November 22, 2015 to January 15, 2016

o January 16, 2016 to March 10, 2016
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9.4 The Receiver’s fees to date, exclusive of HST, are as follows:

Fees paid and Court approved - $124,049.04
Fees paid, but not yet Court approved - $411,531.60
Fees neither paid, nor Court approved - $  39,053.39

$574,634.03

9.5 The Receiver submits that the hourly rates charged by the Receiver and its staff are 

commensurate with commercially reasonable rates for mid-market insolvency firms in 

the Southwestern Ontario region.

9.6 Attached as Appendix S is the fee affidavit of Sherry A. Kettle, sworn March 23, 2016

containing the interim accounts of MT for the period April 1, 2014 to February 24, 

2016.

9.7 MT’s fees to date, exclusive of HST, are as follows:

Fees paid and Court approved - $  
066,207.75

Fees paid, but not yet Court approved - $176,695.58
Fees neither paid, nor Court approved - $ 10,159.02

$253,062.35

9.8 It is the Receiver’s opinion that the Professional Fees are fair and reasonable and 

justified in the circumstances and accurately reflect the work done by the Receiver 

and MT in connection with the receivership during the relevant periods. The Receiver 

recommends approval of the Professional Fees by the Court.
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1. PntrodluctBQini and Background

1.1 Introduction

1.1.1 This report is submitted by BDO Canada Limited, in its capacity as Receiver (“BDO” 
or the “Receiver”) of the assets, undertakings and properties of Portofino Corporation 

(“Portofino” or the "Company”) acquired for or used in relation to a business carried 
on by Portofino, including all proceeds thereof (the “Property").

1.1.2 On application of Bank of Montreal (“BMO”), BDO was appointed as receiver by the 
Order of Mr. Justice Thomas dated October 29, 2013 (the “Appointment Order”). A 
copy of the Appointment Order is attached as Appendix A to this report.

1.2 Background

1.2.1 At all material times, Portofino was engaged in the development of a 123 unit luxury 

residential condominium project known as “Portofino” (the “Portofino Condominium” 
or the “Project”), located at 1225 Riverside Drive West in the City of Windsor, 
Ontario. Dr. Dante Capaldi (“Capaldi”) is the principal of Portofino.

1.2.2 Construction of the Portofino Condominium was completed in 2007, but not all 
individual units were completed. Essex Standard Condominium Corporation No. 122 
(“ECC 122”) was registered and the closing of sales of units commenced in July, 

2007.

1.2.3 At the time of the appointment of the Receiver, Portofino owned:

(a) fifty-two (52) condominium units, including forty-three (43) fully finished units 
and nine (9) unfinished units (the “Unsold Condominium Units”);

(b) thirty-eight (38) parking units, including four (4) surface-level covered parking 
units and thirty-four (34) surface-level uncovered parking units (the “Unsold 

Parking Units”); and

(c) two (2) storage units (the “Unsold Storage Units”)

(collectively, the “Unsold Units”).

1
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1.2.4 Since 2005, there has been ongoing litigation commenced by Remo Valente Real 

Estate (1990) Limited ("Valente Real Estate"), as plaintiff, against Portofino, among 
others, in Court Action No. 05-CV-5864CM (the “Valente Court Action”).

1.2.5 Since its appointment on October 29, 2013, the Receiver has undertaken various 
activities, including, without limitation, the sale of 38 Unsold Condominium Units and 

the defence of the Valente Court Action. To date, seven reports, including the within 

report, have been filed by the Receiver in these proceedings wherein these activities, 

transactions and litigation are described in greater detail.

1.2.6 As part of its Third Report to the Court, the Receiver sought prospective approval for 
future sales of the Unsold Units and the vesting of Portofino’s right, title and interest 
in and to the applicable Unsold Unit, subject to certain conditions, in the applicable 
Purchaser.

1.2.7 By Order dated May 2, 2014 (the “Omnibus Approval and Vesting Order”), Mr. 

Justice Campbell prospectively approved the sales transactions in respect of the 

Unsold Units and vested all of Portofino’s right, title and interest in and to the 
applicable Unsold Unit, subject to certain terms and conditions, in the Purchaser. A 
copy of the Omnibus Approval and Vesting Order is attached as Appendix B.

1.2.8 In June 2015, BMO sold to RREF II BHB IV PORTOFINO LLC (“RREF”) its loans with 

Portofino and the security held for those loans, including the mortgage held by BMO 
over the Project (the “BMO Mortgage”).

1.2.9 In May 2016, RREF, in turn, sold those loans and security, including the BMO 
Mortgage, to 2502461 Ontario Ltd. (“250 Ontario”). 250 Ontario subsequently 

assigned those loans and security to Windsor Family Credit Union (“WFCU”) by way 
of security for amounts owing by 250 Ontario to WFCU.

1.2.10 By order dated July 26, 2016 (the “July 26, 2016 Order”) Mr. Justice Campbell, 
among other things, approved certain amendments to the Omnibus Approval and 
Vesting Order. A copy of the July 26, 2016 Order is attached as Appendix C.

1.2.11 The July 26, 2016 Order also approved the interim distribution of $4.0 million to 
WFCU from the net receipts from the sale of units and collection of rents. On July 26, 

2016 the Receiver paid $4.0 million to WFCU.
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1.2.12 By order dated November 29, 2016 (the “November 29, 2016 Order”) Mr. Justice 

Bondy, among other things, approved the further interim distribution of $2.4 million to 

WFCU. On November 30, 2016 the Receiver paid $2.4 million to WFCU.

3
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2. Terms of Reference

2.1 In preparing this Seventh Report, the Receiver has relied upon unaudited and draft, 

internal financial information obtained from Portofino's books and records and 
discussions with management and staff (the “Information”). The Receiver has not 

audited, reviewed or otherwise attempted to verify the accuracy or completeness of 

the Information and expresses no opinion, or other form of assurance, in respect of 
the Information.

4
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3. Purpose of the Receiver's Seventh Report

3.1 This constitutes the Receiver’s Seventh Report to the Court (the “Seventh Report") 

in this matter and is filed:

(a) To provide the Court with information on:

(i) the Receiver’s activities since the date of the Sixth Report;

(ii) the resolution of the Valente Court Action; and

(iii) the status of other litigation that Portofino is a party to

(b) In support of an order of the Court:

(i) Approving the Seventh Report and the activities and conduct of the 
Receiver described herein;

(ii) Approving and authorizing the Receiver to take no further steps with 

respect to certain litigation, as set out in the Seventh report, but make 

the actions available to any creditor of Portofino to pursue at their own 

risk and expense;

(iii) Approving the Receiver’s interim Statement of Receipts and 
Disbursements for the period October 29, 2013 to January 31, 2017 
(the “Statement of Receipts and Disbursements”);

(iv) Approving the professional fees and disbursements of BDO as 
Receiver (“BDO Fees”);

(v) Approving the professional fees and disbursements of Miller Thomson 
LLP (“MT”), counsel to the Receiver (“WIT Fees”); and

(vi) Approving the professional fees and disbursements of Sutts Strosberg 
LLP (“SS”), counsel retained by the Receiver on behalf of Portofino for

5
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the Valente Court Action (“SS Fees” and collectively with the BDO 

Fees and MT Fees, the “Professional Fees”)

6
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4. Receiver’s Activities

4.1 In its Sixth Report, the Receiver reported to the Court on its activities through 
November 9, 2016.

4.2 In this, the Seventh Report, the Receiver reports on its activities since the date of 

the Sixth Report.

Sale of the Unsold Units

4.3 The Fourth Report provided a detailed report of the Receiver’s sale process for the 
Unsold Units and the results achieved to April 15, 2016.

4.4 Subsequent reports have provided updates on further sales of the Unsold Units.

4.5 Since the Sixth Report, the Receiver has completed the sale of unit 806 and 

entered into a firm Agreement of Purchase and Sale for unit 1401 that is scheduled 

to close on February 17, 2017. The conditional sales of units 1601 and 1602 
reported in the Sixth Report are not proceeding. Unit 1602 continues to be listed on 
the Multiple Listing Service (“MLS”).

4.6 To date, the Receiver has sold 38 of the Unsold Condominium Units, including two 
unfinished units.

4.7 The Receiver has sold five (5) of the Unsold Parking Units, consisting of four 

surface level garages and one surface level parking space.

4.8 Of the 52 Unsold Condominium Units owned by Portofino at the time of the 
appointment of the Receiver, 14 units remain unsold, 7 of which are fully finished 
and 7 are unfinished. In addition, 33 parking units and two storage units remain 
unsold. A summary of the sales completed to date of the Unsold Condominium 
Units and the remaining Unsold Condominium Units is provided on the following 

page:

7
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Condominium units sold by 
Receiver

Size
Unit No.________________ (Sq. ft.) Sale date

1108 Finished 1,151 05-Mav-14
704 Finished 1,282 30-Jun-14
904 Finished 1,602 31-Oct-14
804 Finished 1,282 04-Dec-14
1102 Finished 1,547 09-Jan-15
1104 Finished 1,602 12-Feb-15
803 Finished 1,217 29-May-15
1404 Finished 2,233 30-Jun-15
701 Finished 1,150 24-JUI-15
402 Finished 1,062 30-Jul-15
1105 Finished 1,547 31 -Jul-15
1002 Finished 1,547 14-Aug-15
508 Finished 1,150 03-Sep-15
805 Finished 1,282 23-Sep-15
203 Finished 1,062 23-Oct-15
1303 Finished 2,450 16-Nov-15
901 Finished 1,593 20-Nov-15
903 Finished 1,602 20-Nov-15
1403 Finished 2,450 01-Dec-15
603 Finished 1,217 03-Dec-15
906 Finished 1,593 11-Dec-15
1503 Unfinished 2,450 25-Jan-16
1008 Finished 1,151 19-Feb-16
401 Finished 1,150 08-Mar-16
1001 Finished 1,593 24-Mar-16
708 Finished 1,150 16-May-16
1101 Finished 1,593 05-Jul-16
1202 Unfinished 2,450 13-Jul-16
103 Finished 1,282 15-Jul-16
304 Finished 1,282 02-Aug-16
601 Finished 1,150 05-Aug-16
105 Finished 1,062 30-Aug-16

1501 Finished 2,233 20-Sep-16
104 Finished 1,217 03-Oct-16
408 Finished 1,150 03-Oct-16
309 Finished 1,151 02-Nov-16
806 Finished 1,217 06-Jan-17
1401 Finished 2,233 17-Feb-17

57,135

Remaining units
Size

Unit No._________________ (Sq. ft.)
101 Unfinished 2,036
102 Finished 2,081
106 Finished 1,150
204 Finished 1,150
1201 Unfinished 2,233
1301 Finished 2,233
1302 Unfinished 2,450
1402 Unfinished 2,450
1502 Finished 2,450
1505 Unfinished 1,718
1601 Unfinished 2,233
1602 Unfinished 2,450
1603 Finished 2,450
1605 Finished 1,718

28,802
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Other Matters

4.9 The Receiver engaged Portofino’s external accountant to prepare financial 

statements and income tax returns for the fiscal year ended July 1, 2016. The 

Receiver is now current in filing the income tax returns of Portofino, and the returns 

have been assessed by Canada Revenue Agency.

9

220



5. Valente Court Action

5.1 The First Report and Third Report provided a summary and subsequent update of the 

Valente Court Action. A detailed report on the status of the Valente Court Action was 

provided in the Fourth Report.

5.2 The trial of the Valente Court Action commenced on November 14, 2016. Prior to the 

commencement of the trial there were settlement discussions, but no settlement was 

reached. On November 15, 2016 further settlement discussions were held which 
resulted in a settlement being reached. Minutes of Settlement were drafted and 
signed. A copy of the signed Minutes of Settlement is attached as Appendix D.

5.3 Under the terms of the Minutes of Settlement, Portofino was to pay to the plaintiff 
$630,000 within five business days.

5.4 Prior to the receivership, Portofino posted with the court a $2 million letter of credit as 
security for the claims made in the Valente Court Action. As part of the arrangements 

made in connection with the assignment of the BMO security and debt to RREF, 250 
Ontario and ultimately WFCU, 250 Ontario posted with the lawyers for RREF security 

for the contingent liability represented by the letter of credit. When the Minutes of 

Settlement were signed, it was intended that the $630,000 to be paid by Portofino to 

the plaintiff under the Minutes of Settlement would be funded from the security posted 

by 250 Ontario with the lawyers for RREF. That funding did not occur.

5.5 Not having received payment of the amounts required by the Minutes of Settlement, 
the plaintiff brought a motion for judgment in accordance with the settlement. On that 
motion a judgment was signed by Mr. Justice Thomas, on consent, a copy of which is 
attached as Appendix E.

5.6 Steps have been taken by the plaintiff in accordance with that judgment to draw upon 
the letter of credit for the amounts provided for in the judgment ($630,000 plus 
interest and costs of the motion). After the judgment is satisfied, the letter of credit is 
to be released and the Valente litigation will thereupon be complete.
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8. Other Litigation

6.1 In November 2016, the Receiver learned that Portofino was a party to numerous legal 

actions including a number of actions that were approaching administrative dismissal 

due to the length of time that had elapsed since the commencement of the litigation. 

Several of the actions originated from pre-construction sales of condominium units in 

2003 - 2005 that could not be completed by the buyer.

6.2 In order to prevent the administrative dismissal of the actions on January 1, 2017, 
and afford the opportunity for the Receiver to evaluate the actions, the Receiver’s 
legal counsel filed motions returnable on February 28, 2017 for orders that status 
hearings be held.

6.3 The Receiver’s counsel has reviewed the various actions, to the extent that 

documents were available. MT’s letter to the Receiver, summarizing the outstanding 
actions, is attached as Appendix F.

6.4 The Receiver’s counsel determined that in one of the actions - Betschel’s Kitchen 
Centre Inc. vs Portofino Corporation, Court File No. 07-CV-9730 (“Betschel’s 
Kitchen Action”) - Portofino had posted security with the Court which, with accrued 

interest, totalled $148,897 as of November 30, 2016. The Receiver in consultation 

with its legal counsel is assessing the ability of the Receiver to obtain payment out of 

Court of those funds.

6.5 As recommended by MT, the Receiver seeks the approval of the Court to take no 
further steps with respect to the following actions (being the actions summarized in 
MT’s Report in which a judgment has not been obtained, save and except the 
Betschel’s Kitchen Action), and to make the actions available to any creditors of 
Portofino to pursue for their own benefit, but at their own risk and expense. If no 

creditor takes an assignment of the actions, the actions will be abandoned by the 

Receiver.

11

222



Opposing Party Court File Number
Adam, Richard N/A
B & R Crevatin Electric Inc. CV-08-12314 SR
Betschel, David CV-09-13288SR
Eagle Mechanical Group Inc. /
Osvaldo Rizzo

CV-11-16298

Jeji, Karamit CV-09-13287 SR
Loucks, Richard CV-09-13289 SR
Mind Quest Engineering Inc. /
Dennis Pupulin

CV-10-15068

Spec Coatings Inc. CV-09-13226 CM
Villata, Dino & Tina CV-09-13290 SR
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7. Statement of Receipts and Disbursements of the
Receiver

7.1 The Receiver maintains an account at BMO in London, Ontario. Attached as

Appendix G is the Statement of Receipts and Disbursements. Details of the

Receiver’s receipts and disbursements are as follows:

7.2 Receipts

a) Sale of units and surface parking ($10,306,427.16) — The Receiver received net 
proceeds of $10,306,427.16 from the sale of the Unsold Units. Proceeds 
received are net of amounts paid on closing for condominium fee arrears, real 

estate commissions inclusive of HST, and HST collected on the sale of Unsold 
Parking Units and unfinished Unsold Condominium Units.

b) Condominium rent collected ($1,901,137.60) — The Receiver collected 
$1,901,137.60 from the rental of the Unsold Condominium Units.

c) Lawsuit ($119,789.96) — Portofino was involved in litigation arising from the 

original construction of the Project. The Receiver collected $119,789.96, being the 
balance of holdback funds held in the lawyer’s trust account, after distribution to 
sub-contractors in settlement of the litigation.

d) Reimbursement of Letter of Credit Costs ($64,408.22) — As required by the 
Orders of the Court of Appeal and Justice Quinn, Valente Real Estate reimbursed 
the costs of maintaining the letter of credit in the Valente Court Action.

e) Parking rent collected ($27,079.69) — The Receiver collected $27,079.69 from 
the rental of Unsold Parking Units.

f) Interest ($20,155.82) — The Receiver received $20,155.82 in interest on trust 
funds invested by the Receiver in Guaranteed Investment Certificates (“GIC”) that 
matured or were redeemed. Interest is recognized as it is received.
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g) HST refund ($7,971.76) — Upon filing the outstanding corporate income tax 

returns, the Receiver received $7,971.76 in HST refunds accruing from prior to 

the appointment of the Receiver.

Disbursements

a) Property taxes ($2,946,945.52) — The Receiver has paid property taxes to the 

City of Windsor of $2,946,945.52. This amount represents property tax arrears, 

interest and penalties to August 2015 and current installment payments for the 

balance of 2015 and 2016.

b) Receiver’s fees ($743,168.56) - BDO’s accounts for the period July 19, 2013 to 
September 26, 2016 in the amount of $708,775.53, excluding HST, were 

previously approved by the Court and paid. The Receiver paid BDO’s interim 
account for the period September 27, 2016 to November 22, 2016 in the amount 
of $34,393.03 and is seeking approval of the Court for this invoice and its invoice 
for the period November 23, 2016 to January 13, 2017.

c) Condominium common fees ($691,921.05) — The Receiver has paid 

$691,921.05 to ECC 122 for common fees on the Unsold Units, including arrears, 

interest and current monthly payments.

d) Legal fees ($328,201.31) - MT’s accounts for the period September 9, 2013 to 

October 31, 2016 in the amount of $302,815.30, excluding HST, were previously 

approved by the Court and paid. The Receiver paid MT’s interim account for the 

period November 1, 2016 to December 29, 2016 in the amount of $25,386.01 and 
is seeking approval of the Court of this invoice.

e) Repairs and Maintenance ($214,204.05) - The Receiver has paid $214,204.05 in 

repairs and maintenance to the Unsold Units, replacement and enhanced 

landscaping to the west roof, replacement of the underground parking roof, and 
the installation of a rooftop air conditioning unit for unit 1202.

f) HST paid ($185,059.21) - The Receiver has paid $185,059.21 in HST on its 
disbursements.

g) HST remitted ($115,452.23) - The Receiver is obliged to collect HST on the sale

of the Unsold Parking Units and unfinished Unsold Condominium Units and has
14
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remitted $115,452.23. This amount represents the HST collected, less any eligible 

input tax credits.

h) Legal fees - Sutts Strosberg ($78,662.72) - The Receiver engaged SS to provide 

an initial review and chronology of the Valente Court Action for the Receiver’s 

counsel, and subsequently to continue the litigation on behalf of Portofino 

Corporation. SS’s accounts for the period July 6, 2016 to November 6, 2016 in the 

amount of $52,647.46, excluding HST, were previously approved by the Court 

and paid. The Receiver paid SS’s interim account for the period November 7, 

2016 to December 30, 2016 in the amount of $21,015.26 and is seeking approval 
of the Court of this invoice.

i) Property management fees ($70,000.00) — The Receiver has paid $70,000.00 to 
Capaldi Holdings for property management of the Unsold Units.

j) Letter of credit fees ($39,074.26) — The Receiver paid $39,074.26 to BMO for 

fees to maintain the $2.0 million Letter of Credit in connection with the Valente 
Court Action.

k) Advertising ($38,178.71) — The Receiver paid $38,178.71 for advertising, 
signage, photography, web site maintenance, and the staging of condominium 

units listed for sale.

l ) Bond premiums ($37,587.00) — The Receiver paid $37,587.00 to Northbridge 
General Insurance Corporation for the premiums on bonds posted as security for: 

i) Tarion Warranty Corporation; and ii) Portofino litigation with Dede Dalfidan cob 
as Fidan Enterprise Contracting.

m) Utilities ($36,489.15) — The Receiver paid $36,489.15 for utilities on vacant 

Unsold Units and two leased condominium units where utilities were paid by the 
Landlord.

n) Valente litigation - Costs Award ($30,393.34) — The Receiver paid $30,393.34 in 
legal costs awarded to Valente Real Estate in the Valente Court Action.

o) Appraisal fees ($15,014.50) — The Receiver paid $15,014.50 to Metrix Realty 
Group for an appraisal of the Unsold Condominium Units on an individual unit 
basis.
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p) Insurance ($5,212.08) — The Receiver paid $5,212.08 to Hub International for 

premiums on the Receiver’s liability insurance policy.

q) Commission on rentals ($3,650.00) — The Receiver paid $3,650.00 to a party 

engaged by the property manager to assist in the leasing of vacant Unsold Units.

16
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8. Fees and Disbursements of the Receiver and Counsel to
the Receiver

8.1 Pursuant to Paragraph 19 of the Appointment Order, the Receiver and counsel to the 

Receiver shall be paid their reasonable Professional Fees in each case at their 

standard rates and charges. The Receiver and counsel to the Receiver have been 
granted a first charge on the Property in priority to all security interests, trusts, liens, 

charges and encumbrances, statutory or otherwise, in favour of any Person as 
security for payment of the Professional Fees.

8.2 Pursuant to paragraph 21 of the Appointment Order, the Receiver is at liberty, from 

time to time, to apply reasonable amounts, out of the monies in its hands, against the 
Professional Fees, incurred at the normal rates and charges of the Receiver or its 

counsel, and such amounts shall constitute advances against its Professional Fees 
when and as approved by the Court.

8.3 Attached as Appendix H is the fee affidavit of Stephen N. Cherniak sworn February 

7, 2017 containing BDO’s interim accounts as Receiver for the following periods:

o September 27, 2016 to November 22, 2016 

o November 23, 2016 to January 13, 2017

8.4 The Receiver’s fees to date, exclusive of HST, are as follows:

Fees paid and Court approved - $ 708,775.53
Fees paid, but not yet Court approved - 34,393.93
Fees neither paid, nor Court approved - 30,080,68

$773,249.64

8.5 The Receiver submits that the hourly rates charged by the Receiver and its staff are 

commensurate with commercially reasonable rates for mid-market insolvency firms in 
the Southwestern Ontario region.

8.6 Attached as Appendix 1 is the fee affidavit of Sherry A. Kettle, sworn February 8, 
2017, containing the interim accounts of MT for the period November 1, 2016 to 
December 31, 2017.

8.7 MT’s fees to December 31, 2016, exclusive of HST, are as follows:

17
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Fees paid and Court approved - $ 302,815.30
Fees paid, but not yet Court approved - 25,386.01

$328,201.31

8.8 Attached as Appendix J is the fee affidavit of William V. Sasso, sworn February 8, 

containing the interim accounts of SS for the period November 7, 2016 to December 

30, 2016.

8.9 SS fees to December 30, 2016, exclusive of HST, are as follows:

Fees paid and Court approved - $52,647.46
Fees paid, but not yet Court approved - _____ 21,015.26

$73,662.72

8.10 It is the Receiver’s opinion that the Professional Fees are fair and reasonable and 

justified in the circumstances and accurately reflect the work done by the Receiver, 
MT and SS in connection with the receivership during the relevant periods. The 
Receiver recommends approval of the Professional Fees by the Court.

18
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9 Recommendations

9.1. The Receiver recommends and respectfully requests that the Court grant an order as
follows:

(a) Approving the Seventh Report and the activities and conduct of the Receiver 

described herein;

(b) Approving and authorizing the Receiver to take no further steps with respect 
to certain litigation, as set out in Section 6 of the Seventh Report, but make 
the actions available to any creditor of Portofino to pursue at their own risk 
and expense;

(c) Approving the Receiver’s interim Statement of Receipts and Disbursements 

for the period October 29, 2013 to January 31, 2017; and

(d) Approving the Professional Fees;

All of which is Respectfully Submitted this 7 th day of February, 2017.

BDO Canada Limited in its capacity as Court Appointed Receiver of Portofino Corporation 
and not in any personal capacity.

Per: Stephen N. Cherniak, CPA, CA, CIRP 
Licensed Insolvency Trustee 
Senior Vice President
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1. Introduction and Background

1.1 Introduction

1.1.1 This report is submitted by BDO Canada Limited, in its capacity as Receiver (“BDO” 
or the “Receiver”) of the assets, undertakings and properties of Portofino Corporation 

(“Portofino” or the "Company”) acquired for or used in relation to a business carried 

on by Portofino, including all proceeds thereof (the “Property”).

1.1.2 On application of Bank of Montreal (“BMO”), BDO was appointed as receiver by the 

Order of Mr. Justice Thomas dated October 29, 2013 (the “Appointment Order”). A 

copy of the Appointment Order is attached as Appendix A to this report.

1.2 Background

1.2.1 At all material times, Portofino was engaged in the development of a 123 unit luxury 

residential condominium project known as “Portofino” (the “Portofino Condominium” 
or the “Project"), located at 1225 Riverside Drive West in the City of Windsor, 

Ontario. Dr. Dante Capaldi (“Capaldi”) is the principal of Portofino.

1.2.2 Construction of the Portofino Condominium was completed in 2007, but not all 

individual units were completed. Essex Standard Condominium Corporation No. 122 

(“ECC 122”) was registered and the closing of sales of units commenced in July, 

2007.

1.2.3 At the time of the appointment of the Receiver, Portofino owned:

(a) fifty-two (52) condominium units, including forty-three (43) fully finished units 

and nine (9) unfinished units (the “Unsold Condominium Units”);

(b) thirty-eight (38) parking units, including four (4) surface-level covered parking 

units and thirty-four (34) surface-level uncovered parking units (the “Unsold 

Parking Units”); and

(c) two (2) storage units (the “Unsold Storage Units")

(collectively, the “Unsold Units”).
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1.2.4 Since 2005, there has been ongoing litigation commenced by Remo Valente Real 

Estate (1990) Limited ("Valente Real Estate"), as plaintiff, against Portofino, among 

others, in Court Action No. 05-CV-5864CM (the “Valente Court Action”).

1.2.5 Since its appointment on October 29, 2013, the Receiver has undertaken various 

activities, including, without limitation, the sale of 41 Unsold Condominium Units and 

the defence of the Valente Court Action. To date, eight reports, including the within 

report, have been filed by the Receiver in these proceedings wherein these activities, 

transactions and litigation are described in greater detail.

1.2.6 As part of its Third Report to the Court, the Receiver sought prospective approval for 

future sales of the Unsold Units and the vesting of Portofino's right, title and interest 

in and to the applicable Unsold Unit, subject to certain conditions, in the applicable 

Purchaser.

1.2.7 By Order dated May 2, 2014 (the “Omnibus Approval and Vesting Order"), Mr. 

Justice Campbell prospectively approved the sales transactions in respect of the 

Unsold Units and vested all of Portofino’s right, title and interest in and to the 

applicable Unsold Unit, subject to certain terms and conditions, in the Purchaser. A 

copy of the Omnibus Approval and Vesting Order is attached as Appendix B.

1.2.8 In June 2015, BMO sold to RREF II BHB IV PORTOFINO LLC (“RREF”) its loans with 

Portofino and the security held for those loans, including the mortgage held by BMO 

over the Project (the “BMO Mortgage").

1.2.9 In May 2016, RREF, in turn, sold those loans and security, including the BMO 

Mortgage, to 2502461 Ontario Ltd. (“250 Ontario”). 250 Ontario subsequently 

assigned those loans and security to Windsor Family Credit Union (“WFCU") by way 

of security for amounts owing by 250 Ontario to WFCU.

1.2.10 By order dated July 26, 2016 (the "July 26, 2016 Order”) Mr. Justice Campbell, 

among other things, approved certain amendments to the Omnibus Approval and 

Vesting Order. A copy of the July 26, 2016 Order is attached as Appendix C.

1.2.11 The July 26, 2016 Order also approved the interim distribution of $4.0 million to 

WFCU from the net receipts from the sale of units and collection of rents. On July 26, 

2016 the Receiver paid $4.0 million to WFCU.
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1.2.12 By order dated November 29, 2016 (the “November 29, 2016 Order”) Mr. Justice 

Bondy, among other things, approved the further interim distribution of $2.4 million to 

WFCU. On November 30, 2016 the Receiver paid $2.4 million to WFCU.

1.2.13 By order dated February 28, 2017 (the “February 28, 2017 Order”) Mr. Justice 

Monroe, among other things, authorized the Receiver to take no further steps with 

respect to certain litigation, as set out in the Receiver’s Seventh Report to Court 

dated February 7, 2017 (the “Seventh Report”), but make the actions available to 

any creditor of Portofino to pursue at their own risk and expense. The Seventh Report 

(without appendices) is attached as Appendix D. A copy of the February 28, 2017 

Order is attached as Appendix E.

1.2.14 The Receiver is presently holding net receipts of approximately $1,930,000 from the 

sale of units and the collection of rents. The Receiver wishes to make a further interim 

distribution of $1,700,000 from those funds.
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2. Terms of Reference

2.1 In preparing this Eighth Report, the Receiver has relied upon unaudited and draft, 

internal financial information obtained from Portofino's books and records and 

discussions with management and staff (the “Information”). The Receiver has not 

audited, reviewed or otherwise attempted to verify the accuracy or completeness of 

the Information and expresses no opinion, or other form of assurance, in respect of 

the Information.

4
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3. Purpose of the Receiver’s Eighth Report

/8

3.1 This constitutes the Receiver's Eighth Report to the Court (the “Eighth Report”) in 

this matter and is filed:

(a) To provide the Court with information on:

(i) the Receiver's activities since the date of the Seventh Report;

(ii) the completion of the Valente Court Action;

(iii) the status of the various litigation that was the subject of the February 

28, 2017 Order; and

(iv) the status of litigation between Dede Dalfidan carrying on business as 

Fidan Enterprise Contracting (“Dalfidan”) as plaintiff, and Portofino 

and another party, as defendants, in Court File No. 07-CV-8478 and 

Court File No. 06-CV-8228 (collectively, the “Dalfidan Action").

(b) In support of an order of the Court:

(i) Approving the Eighth Report and the activities and conduct of the 

Receiver described herein;

(ii) Approving the Receiver’s interim Statement of Receipts and 

Disbursements for the period October 29, 2013 to July 21, 2017 (the

“Statement of Receipts and Disbursements”);

(iii) Authorizing the Receiver to enter into a settlement agreement with 

Dalfidan whereby the Receiver would pay $80,000 in full and final 

settlement of the Dalfidan Action;

(iv) Approving the professional fees and disbursements of BDO as 

Receiver (“BDO Fees”);
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(v) Approving the professional fees and disbursements of Miller Thomson 

LLP (“MT”), counsel to the Receiver (“MT Fees" and collectively with 

the BDO Fees, the “Professional Fees’’); and

(vi) Approving and authorizing the distribution of $1,700,000 to WFCU 

from the funds on hand.
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4. Receiver’s Activities

2.0

4.1 In its Seventh Report, the Receiver reported to the Court on its activities through 

February 7, 2017.

4.2 In this, the Eighth Report, the Receiver reports on its activities since the date of the 

Seventh Report.

Sale of the Unsold Units

4.3 The Fourth Report provided a detailed report of the Receiver’s sale process for the 

Unsold Units and the results achieved to April 15, 2016.

4.4 Subsequent reports have provided updates on further sales of the Unsold Units.

4.5 Since the Seventh Report, the Receiver has completed the sales of units 1301, 204 

and 1603, and entered into a firm Agreement of Purchase and Sale for unit 1502 

that is scheduled to close on October 3, 2017. Unit 1602 (unfinished) continues to 

be listed on the Multiple Listing Service (“MLS”).

4.6 To date, the Receiver has sold 42 of the Unsold Condominium Units, including two 

unfinished units.

4.7 The Receiver has sold six (6) of the Unsold Parking Units, consisting of four surface 

level garages and two surface level parking spaces.

4.8 Of the 52 Unsold Condominium Units owned by Portofino at the time of the 

appointment of the Receiver, 10 units remain unsold, 3 of which are fully finished 

and 7 are unfinished. In addition, 32 parking units and two storage units remain 

unsold. A summary of the sales completed to date of the Unsold Condominium 

Units and the remaining Unsold Condominium Units is provided on the following 

page:
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Condominium units sold by 
Receiver

Size
Remaining units

Size
Unit No. ____________ (Sq. ft.) Sale date Unit No. ____________ (Sq. ft.)

101 Unfinished 2,036
102 Finished 2,081
106 Finished 1,150

1201 Unfinished 2,233
1302 Unfinished 2,450
1402 Unfinished 2,450
1505 Unfinished 1,718
1601 Unfinished 2,233
1602 Unfinished 2,450
1605 Finished 1,718

1108 Finished 1,151 05-May-14
704 Finished 1,282 30-Jun-14
904 Finished 1,602 31-Oct-14
804 Finished 1,282 04-Dec-14
1102 Finished 1,547 09-Jan-15
1104 Finished 1,602 12-Feb-15
803 Finished 1,217 29-May-15
1404 Finished 2,233 30-Jun-15
701 Finished 1,150 24-Jul-15
402 Finished 1,062 30-Jul-15
1105 Finished 1,547 31 -Jul-15
1002 Finished 1,547 14-Auq-15
508 Finished 1,150 03-Sep-15
805 Finished 1,282 23-Sep-15
203 Finished 1,062 23-Oct-15
1303 Finished 2,450 16-Nov-15
901 Finished 1,593 20-NOV-15
903 Finished 1,602 20-Nov-15
1403 Finished 2,450 01-Dec-15
603 Finished 1,217 03-Dec-15
906 Finished 1,593 11-Dec-15
1503 Unfinished 2,450 25-Jan-16
1008 Finished 1,151 19-Feb-16
401 Finished 1,150 08-Mar-16
1001 Finished 1,593 24-Mar-16
708 Finished 1,150 16-May-16
1101 Finished 1,593 05-Jul-16
1202 Unfinished 2,450 13-Jul-16
103 Finished 1,282 15-Jul-16
304 Finished 1,282 02-Aug-16
601 Finished 1,150 05-Aug-16
105 Finished 1,062 30-Auq-16

1501 Finished 2,233 20-Sep-16
104 Finished 1,217 03-Oct-16
408 Finished 1,150 03-Oct-16
309 Finished 1,151 02-Nov-16
806 Finished 1,217 06-Jan-17
1401 Finished 2,233 17-Feb-17
1301 Finished 2,233 31-Mar-17
204 Finished 1,150 16-Jun-17
1603 Finished 2,450 22-Jun-17
1502 Finished 2,450 03-Oct-17

65,418
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Tarion Warranty Corporation

4.9 The Receiver's Third Report to the Court, and the Receivers’ Fourth Report to the 

Court (the “Fourth Report") reported on Portofino’s status with Tarion Warranty 

Corporation (“Tarion”), which administers the Ontario New Home Warranties Plan 

Act. The Receiver has continued to pay premiums to Northridge General Insurance 

Corporation (“Northridge”) on a bond, in the amount of $640,000, posted as 

security for Tarion.

4.10 As noted in the Fourth Report, Essex Standard Condominium Corporation No. 122 

(“ECC 122”) engaged an engineer to conduct the outstanding Performance Audit 

required by Tarion. Mr. Tom Park of OHE Consultants (“OHE”) attended at 

Portofino Condominium in February 2016, and provided his written Performance 

Audit Tracking Summary Report (the "PATS Report”) on August 5, 2016.

4.11 On November 1, 2016, the President of ECC 122 provided Tarion with written 

comments, and an action plan, regarding the relatively small number of items that 

OHE had noted as still incomplete (the “November 1, 2016 Tarion Letter”).

4.12 In April 2017, a representative of Tarion attended at a meeting of the Board of 

Directors of ECC 122, and subsequently viewed Portofino Condominium, including 

the items noted in the November 1,2016 Tarion Letter.

4.13 On May 17, 2017, the Board of Directors of ECC 122 passed a resolution 

confirming that all items noted in the original, June 16, 2008 Performance Audit and 

the PATS Report are now resolved, with the exception of those noted in the 

November 1,2016 Tarion Letter.

4.14 In view of the small number of remaining deficiencies, and the sale of two of the 

unfinished units, the Receiver expects the amount of bond required by Tarion to be 

significantly reduced. The Receiver has not yet been advised of the revised bond 

amount.
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5. Litigation

Valente Court Action

5.1 The Seventh Report outlined the settlement of the Valente Court Action and the 

funding of the settlement amount of $630,000.

5.2 As set out in the Seventh Report, the plaintiff drew upon the letter of credit posted as 

security in the action to satisfy the settlement amount of $630,000.00. The letter of 

credit was thereafter delivered up to the Receiver by the Accountant of the Superior 

Court of Justice. The letter of credit has since been cancelled. This settlement has 

been completed and the Valente Court Action is now concluded.

Actions subject to the February 28, 2017 Order

5.3 Section 6 of the Seventh Report outlined the recommendation of the Receiver's 

counsel with respect to numerous other legal actions, including several that were 

approaching administrative dismissal due to the length of time that had elapsed since 

the commencement of the litigation.

5.4 The February 28, 2017 Order, among other things, authorized the Receiver to take no 

further steps with respect to certain litigation, as set out in the Seventh Report, but 

make the actions available to any creditor of Portofino to pursue at their own risk and 

expense.

5.5 On March 8, 2017 the Receiver notified all known creditors, including parties to 

litigation with Portofino, either by electronic mail or registered mail, of the February 

28, 2017 Order and the mechanism for creditors to take an assignment of the actions 

(the "Actions"). A copy of the March 8, 2017 letter from the Receiver, including the 

creditor list, is attached as Appendix F.

5.6 The Receiver and its legal counsel received various enquiries from creditors 

regarding the process to take an assignment of the Actions. However, no creditors 

indicated their intention to take an assignment of the Actions.

5.7 By letter to all creditors dated April 12, 2017, a copy of which is attached as
10
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Appendix G, the Receiver's legal counsel advised all known creditors that the 

Actions were being abandoned by the Trustee.

5.8 On April 12, 2017 the Receiver's legal counsel advised the Court that the Actions 

were being abandoned and withdrew motions for the scheduling of status hearings in 

certain of the Actions.

The Dalfidan Action

5.9 As set out in the Fourth Report, Civa Stucco Supply Ltd. also known as Civa Stucco 

Supply Ltd. & Moulding (“Civa”) was the stucco contractor for the Project. Dalfidan 

was a subcontractor to Civa. Dalfidan seeks payment of approximately $230,000 

alleged to be owing under its subcontract with Civa. Dalfidan also seeks payment 

from Portofino for additional services and materials in the amount of $16,945.40.

5.10 Dalfidan registered a construction lien against the Portofino condominium. Portofino 

vacated the registration of Dalfidan's construction lien by posting security in the 

amount of $290,465.07 by way of a lien bond issued by Lombard General Insurance 

Company. Thereafter, an order was issued limiting the extent of the security posted 

by Portofino to $150,000. A bond in this amount was issued by Northridge, on which 

the Receiver has continued to pay the premiums.

5.11 The Dalfidan Action was scheduled to proceed to trial in September, 2014 but has not 

proceeded because of the receivership.

5.12 Settlement discussions have resulted in a settlement being reached, subject to Court 

approval. Minutes of Settlement have been executed. A copy of the executed 

Minutes of Settlement is attached as Appendix H.

5.13 Under the terms of the Minutes of Settlement, Portofino is to pay the plaintiff Dalfidan 

$80,000 on or before 30 days following the approval of the settlement by the Court.

5.14 In the Receiver's view, the settlement of the Dalfidan Action is reasonable and in the 

best interests of the creditors given the time, expense and uncertainty involved in the 

litigation process.
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6. Statement of Receipts and Disbursements of the
Receiver

2.5

6.1 The Receiver maintains an account at BMO in London, Ontario. Attached as

Appendix I is the Statement of Receipts and Disbursements. Details of the

Receiver’s receipts and disbursements are as follows:

6.2 Receipts

a) Sale of units and surface parking ($11,979,284.61) — The Receiver received net 

proceeds of $11,979,284.61 from the sale of the Unsold Units. Proceeds 

received are net of amounts paid on closing for condominium fee arrears, real 

estate commissions inclusive of HST, and HST collected on the sale of Unsold 

Parking Units and unfinished Unsold Condominium Units.

b) Condominium rent collected ($1,950,387.60) — The Receiver collected 

$1,950,387.60 from the rental of the Unsold Condominium Units.

c) Lawsuit ($119,789.96) — Portofino was involved in litigation arising from the 

original construction of the Project. The Receiver collected $119,789.96, being the 

balance of holdback funds held in the lawyer's trust account, after distribution to 

sub-contractors in settlement of the litigation.

d) Reimbursement of Letter of Credit Costs ($64,408.22) — As required by the 

Orders of the Court of Appeal and Justice Quinn, Valente Real Estate reimbursed 

the costs of maintaining the letter of credit in the Valente Court Action.

e) Parking rent collected ($30,814.69) — The Receiver collected $30,814.69 from 

the rental of Unsold Parking Units.

f) Interest ($20,155.82) — The Receiver received $20,155.82 in interest on trust 

funds invested by the Receiver in Guaranteed Investment Certificates (“GIC") that 

matured or were redeemed. Interest is recognized as it is received.

g) HST refund ($7,971.76) — Upon filing the outstanding corporate income tax 

returns, the Receiver received $7,971.76 in HST refunds accruing from prior to 

the appointment of the Receiver.
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Disbursements

a) Property taxes ($3,004,706.56) — The Receiver has paid property taxes to the 

City of Windsor of $3,004,706.56. This amount represents property tax arrears, 

interest and penalties to August 2015 and current installment payments for the 

balance of 2015, 2016, and 2017 year to date.

b) Receiver’s fees ($836,448.52) - BDO’s accounts for the period July 19, 2013 to 

January 13, 2017 in the amount of $773,249.64, excluding HST, were previously 

approved by the Court and paid. The Receiver paid BDO’s interim accounts for 

the period January 14, 2017 to May 17, 2017 in the amount of $63,199.28 and is 

seeking approval of the Court for these invoices.

c) Condominium common fees ($726,121.44) — The Receiver has paid 

$726,121.44 to ECC 122 for common fees on the Unsold Units, including arrears, 

interest and current monthly payments.

d) Legal fees ($364,642.44) - MT's accounts for the period September 9, 2013 to 

December 31, 2016 in the amount of $328,201.31, excluding HST, were 

previously approved by the Court and paid. The Receiver paid MT’s interim 

accounts for the period January 1, 2017 to May 31, 2017 in the amount of 

$36,441.13, and is seeking approval of the Court of these invoices.

e) Repairs and Maintenance ($218,068.95) - The Receiver has paid $218,068.95 in 

repairs and maintenance to the Unsold Units, replacement and enhanced 

landscaping to the west roof, replacement of the underground parking roof, and 

the installation of a rooftop air conditioning unit for unit 1202.

f) HST paid ($202,727.91) - The Receiver has paid $202,727.91 in HST on its 

disbursements.

g) HST remitted ($116,483.44) - The Receiver is obliged to collect HST on the sale 

of the Unsold Parking Units and unfinished Unsold Condominium Units and has 

remitted $116,483.44. This amount represents the HST collected, less any eligible 

input tax credits.

h) Legal fees - Sutts Strosberg ($78,662.72) - The Receiver engaged Sutts

Strosberg LLP (“SS") to provide an initial review and chronology of the Valente
13
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Court Action for the Receiver’s counsel, and subsequently to continue the 

litigation on behalf of Portofino Corporation.

i) Property management fees ($70,000.00) — The Receiver has paid $70,000.00 to 

Capaldi Holdings for property management of the Unsold Units.

j) Bond premiums ($41,004.00) — The Receiver paid $41,004.00 to Northbridge 

General Insurance Corporation for the premiums on bonds posted as security for: 

i) Tarion Warranty Corporation; and ii) Portofino litigation with Dalfidan.

k) Advertising ($40,346.72) — The Receiver paid $40,346.72 for advertising, 

signage, photography, web site maintenance, and the staging of condominium 

units listed for sale.

l ) BMO Letter of credit fees ($39,074.26) — The Receiver paid $39,074.26 to BMO 

for fees to maintain the $2.0 million Letter of Credit in connection with the Valente 

Court Action.

m) Utilities ($37,641.05) — The Receiver paid $37,641.05 for utilities on vacant 

Unsold Units and leased condominium units where utilities were paid by the 

Landlord.

n) Valente litigation - Costs Award ($30,393.34) — The Receiver paid $30,393.34 in 

legal costs awarded to Valente Real Estate in the Valente Court Action.

o) Appraisal fees ($15,014.50) — The Receiver paid $15,014.50 to Metrix Realty 

Group for an appraisal of the Unsold Condominium Units on an individual unit 

basis.

p) Insurance ($7,372.00) — The Receiver paid $7,372.00 to Hub International for 

premiums on the Receiver’s liability insurance policy.

q) Miscellaneous ($4,640.00) — The Receiver has paid $4,640.00 in miscellaneous 

expenses.

r) Accounting fees ($4,250.00) — The Receiver has paid $4,250.00 to Michael 

Greenaway Professional Corporation for the preparation of 2013 through 2016 

financial statements and corporate income tax returns.
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s) Commission on rentals ($3,650.00) — The Receiver paid $3,650.00 to a party 

engaged by the property manager to assist in the leasing of vacant Unsold Units.

15
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7. Fees and Disbursements of the Receiver and Counsel to
the Receiver

7.1 Pursuant to Paragraph 19 of the Appointment Order, the Receiver and counsel to the 

Receiver shall be paid their reasonable Professional Fees in each case at their 

standard rates and charges. The Receiver and counsel to the Receiver have been 

granted a first charge on the Property in priority to all security interests, trusts, liens, 

charges and encumbrances, statutor/ or otherwise, in favour of any Person as 

security for payment of the Professional Fees.

7.2 Pursuant to paragraph 21 of the Appointment Order, the Receiver is at liberty, from 

time to time, to apply reasonable amounts, out of the monies in its hands, against the 

Professional Fees, incurred at the normal rates and charges of the Receiver or its 

counsel, and such amounts shall constitute advances against its Professional Fees 

when and as approved by the Court.

7.3 Attached as Appendix J is the fee affidavit of Stephen N. Cherniak sworn August 18, 

2017 containing BDO’s interim accounts as Receiver for the following periods:

o January 14, 2017 to March 13, 2017 

o March 14, 2017 to May 17, 2017

7.4 The Receiver’s fees to date, exclusive of HST, are as follows:

Fees paid and Court approved - $ 773,249.64
Fees paid, but not yet Court approved - 63,199.28
Fees neither paid, nor Court approved - ____________

$836,448.52

7.5 The Receiver submits that the hourly rates charged by the Receiver and its staff are 

commensurate with commercially reasonable rates for mid-market insolvency firms in 

the Southwestern Ontario region.

7.6 Attached as Appendix K is the fee affidavit of Tony Van Klink, sworn August 18, 

2017, containing the interim accounts of MT for the period January 3, 2017 to July 26, 

2017.

7.7 MT’s fees to date, exclusive of FIST, are as follows:
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Fees paid and Court approved 
Fees paid, but not yet Court approved 
Fees neither paid, nor Court approved

$ 328,201.31 
36,441.13 

2,781.80 
$367,424.24

7.8 The fees of SS, to date, exclusive of HST, are as follows:

Fees paid and Court approved - $73,662.72
Fees paid, but not yet Court approved
Fees neither paid, nor Court approved - _____________ -

$73,662.72

7.9 It is the Receiver’s opinion that the Professional Fees are fair and reasonable and 

justified in the circumstances and accurately reflect the work done by the Receiver, 

MT and SS in connection with the receivership during the relevant periods. The 

Receiver recommends approval of the Professional Fees by the Court.
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8. Distribution

8.1 The Receiver obtained an independent legal opinion of MT dated July 11, 2016 (the 

"July 11th Opinion”) indicating that, subject to the customary assumptions and 

qualifications, the BMO Mortgage is valid and enforceable in accordance with its 

terms and has priority over all other registered charges. A copy of the independent 

legal opinion of MT was attached as Appendix G to the Receiver’s Fifth Report to the 

Court and is attached hereto as Appendix L. MT confirmed that the opinions 

expressed in the July 11,h Opinion apply to the Net Receipts from sales of Unsold 

Units sold by the Receiver from July 11, 2016 to November 2, 2016. A copy of this 

letter was attached as Appendix H to the Receiver’s Sixth Report to the Court and is 

attached hereto as Appendix M. MT has confirmed that the opinions expressed in 

the July 11th Opinion apply to the Net Receipts from sales of Unsold Units sold by the 

Receiver from November 3, 2016 to August 14, 2017. A copy of this letter is attached 

hereto as Appendix N.

8.2 Based on the materials filed by BMO on the receivership application, as of 

September, 2013 BMO was owed approximately $11.8 million by Portofino for 

principal and interest, including a $2 million letter of credit posted by BMO on behalf 

of Portofino in the Valente Court Action.

8.3 As set out above, the BMO Mortgage was assigned to RREF, 250 Ontario and, most 

recently, WFCU. 250 Ontario has provided the Receiver with an irrevocable Direction 

directing the Receiver to make payment to WFCU of all amounts otherwise payable to 

250 Ontario under the BMO Mortgage.

8.4 The July 26, 2016 Order authorized the Receiver to distribute $4,000,000 to WFCU. 

On July 26, 2016 the Receiver paid $4.0 million to WFCU.

8.5 The November 29, 2016 Order authorized the Receiver to distribute $2,400,000 to 

WFCU. On November 30, 2016 the Receiver paid $2.4 million to WFCU

8.6 At the Receiver’s request, 250 Ontario provided the Receiver with a loan statement at 

August 8, 2017. The Receiver conducted a preliminary review of the statement. 

Although the Receiver will require additional information from 250 Ontario to complete

its review, the Receiver is satisfied that 250 Ontario’s indebtedness exceeds the
18

252



*2.

distributions to date, plus the proposed distribution of $1,700,000.

8.7 The Receiver has sufficient funds on hand to distribute a further $1,700,000.

8.8 The Receiver seeks an Order authorizing it to distribute $1,700,000 to WFCU from 

the funds on hand.

19

253



9. Recommendations

3 3>

9.1. The Receiver recommends and respectfully requests that the Court grant an order as

follows:

(a) Approving the Eighth Report and the activities and conduct of the Receiver 

described herein;

(b) Approving the Receiver’s interim Statement of Receipts and Disbursements 

for the period October 29, 2013 to July 21,2017;

(c) Authorizing the Receiver to enter into a settlement agreement with Dalfidan 

whereby the Receiver would pay $80,000 in full and final settlement of the 

Dalfidan Action;

(d) Approving the Professional Fees; and

(e) Approving and authorizing the distribution of $1,700,000 to WFCU from the 

funds on hand.

All of which is Respectfully Submitted this 22nd day of August, 2017.

BDO Canada Limited in its capacity as/j)ourt Appointed Receiver of Portofino Corporation 
and not in any oersonal capacity.

Per: Stephen 
License

N. ^KfernfaVCPA, CA, CIRP 
olvency Trustee

Senior Vice President
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9. Recommendations

9.1. The Receiver recommends and respectfully requests that the Court grant an order as
follows:

(a) Approving the Ninth Report and the activities and conduct of the Receiver 

described herein;

(b) Approving the Receiver’s interim Statement of Receipts and Disbursements 
for the period October 29, 2013 to April 4, 2018;

(c) Approving the Professional Fees; and

(d) Approving and authorizing the distribution of $1,700,000 to WFCU from the 

funds on hand.

All of which is Respectfully Submitted this 23rd day of April, 2018.

BDO Canada Limited in its capacity as Court Appointed Receiver of Portofino Corporation 
and not in any personal capacity.

Per: Stephen N. Cherniak, CPA, CA, CIRP 
Licensed Insolvency Trustee 
Senior Vice President
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1. Introduction and Background

Introduction

1.1 This report is submitted by BDO Canada Limited, in its capacity as Receiver (“BDO” 

or the “Receiver”) of the assets, undertakings and properties of Portofino 

Corporation (“Portofino” or the "Company”) acquired for or used in relation to a 

business carried on by Portofino, including all proceeds thereof (the “Property”).

1.2 On application of Bank of Montreal (“BMO”), BDO was appointed as receiver by the 

Order of Mr. Justice Thomas dated October 29, 2013 (the “Appointment Order”).  

A copy of the Appointment Order is attached as Appendix A to this report.

Background

1.3 At all material times, Portofino was engaged in the development of a 123 unit luxury 

residential condominium project known as “Portofino” (the “Portofino 

Condominium” or the “Project”), located at 1225 Riverside Drive West in the City 

of Windsor, Ontario.  Dr. Dante Capaldi (“Capaldi”) is the principal of Portofino.

1.4 Construction of the Portofino Condominium was completed in 2007, but not all 

individual units were completed. Essex Standard Condominium Corporation No. 

122 (“ECC 122”) was registered and the closing of sales of units commenced in 

July, 2007.

1.5 At the time of the appointment of the Receiver, Portofino owned:

1.6 fifty-two (52) condominium units, including forty-three (43) fully finished units and 

nine (9) unfinished units (the “Unsold Condominium Units”);

1.7 thirty-eight (38) parking units, including four (4) surface-level covered parking units 

and thirty-four (34) surface-level uncovered parking units (the “Unsold Parking 

Units”); and 

1.8 two (2) storage units (the “Unsold Storage Units”)

1.9 (collectively, the “Unsold Units”).
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1.10 Since 2005, there had been ongoing litigation commenced by Remo Valente Real 

Estate (1990) Limited ("Valente Real Estate"), as plaintiff, against Portofino, among 

others, in Court Action No. 05-CV-5864CM (the “Valente Court Action”). As 

outlined in the Receiver’s Seventh Report to the Court dated February 7, 2017 (the 

“Seventh Report”) and its Eighth Report to the Court dated August 22, 2017 (the 

“Eighth Report”), the Valente Court Action is now concluded.

1.11 Portofino was also involved in litigation commenced by Dede Dalfidan carrying on 

business as Fidan Enterprise Contracting (“Dalfidan” and the “Dalfidan Action”). 

As outlined in the Eighth Report and the Receiver’s Ninth Report to the Court dated 

April 23, 2018 (the “Ninth Report”), the Dalfidan Action is also now concluded. 

1.12 Since its appointment on October 29, 2013, the Receiver has undertaken various 

activities, including, without limitation, the sale of 51 Unsold Condominium Units 

and the settlement of the Valente Court Action and Dalfidan Action.  To date, ten

reports, including the within report, have been filed by the Receiver in these 

proceedings wherein these activities, transactions and litigation are described in 

greater detail.

1.13 As part of its Third Report to the Court, the Receiver sought prospective approval 

for future sales of the Unsold Units and the vesting of Portofino’s right, title and 

interest in and to the applicable Unsold Unit, subject to certain conditions, in the 

applicable Purchaser.

1.14 By Order dated May 2, 2014 (the “Omnibus Approval and Vesting Order”), Mr. 

Justice Campbell prospectively approved the sales transactions in respect of the 

Unsold Units and vested all of Portofino’s right, title and interest in and to the 

applicable Unsold Unit, subject to certain terms and conditions, in the Purchaser. A 

copy of the Omnibus Approval and Vesting Order is attached as Appendix B.

1.15 In June 2015, BMO sold to RREF II BHB IV PORTOFINO LLC (“RREF”) its loans 

with Portofino and the security held for those loans, including the mortgage held by 

BMO over the Project (the “BMO Mortgage”).

1.16 In May 2016, RREF, in turn, sold those loans and security, including the BMO 

Mortgage, to 2502461 Ontario Ltd. (“250 Ontario”). 250 Ontario subsequently

assigned those loans and security to Windsor Family Credit Union (“WFCU”) by 
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way of security for amounts owing by 250 Ontario to WFCU.

1.17 By order dated July 26, 2016 (the “July 26, 2016 Order”) Mr. Justice Campbell, 

among other things, approved certain amendments to the Omnibus Approval and 

Vesting Order. A copy of the July 26, 2016 Order is attached as Appendix C.

1.18 The July 26, 2016 Order also approved the interim distribution of $4.0 million to 

WFCU from the net receipts from the sale of units and collection of rents.  On July 

26, 2016 the Receiver paid $4.0 million to WFCU.

1.19 By order dated November 29, 2016 (the “November 29, 2016 Order”) Mr. Justice 

Bondy, among other things, approved the further interim distribution of $2.4 million 

to WFCU. On November 30, 2016 the Receiver paid $2.4 million to WFCU.

1.20 By order dated September 19, 2017 (the “September 19, 2017 Order”) Mr. Justice 

Patterson, among other things, approved the further interim distribution of $1.7 

million to WFCU. On September 20, 2017 the Receiver paid $1.7 million to WFCU

1.21 The Receiver submitted its Ninth Report in support of a motion for, among other 

things, approval and authorization of a further distribution to WFCU. A copy of the 

Ninth Report (without appendices) is attached as Appendix D.

1.22 By order dated May 8, 2018 (the “May 8, 2018 Order”) Mr. Justice Verbeem, 

among other things, approved the further interim distribution of $1.7 million to 

WFCU. A copy of the May 8, 2018 Order is attached as Appendix E. On May 9, 

2018 the Receiver paid $1.7 million to WFCU bringing the total distributed by the 

Receiver to WFCU, as assignee for 250 Ontario, to $9.8 million.

1.23 The Receiver is presently holding net receipts of approximately $1,670,000 from the 

sale of units and the collection of rents. The Receiver wishes to make a further 

interim distribution of $1,400,000 from those funds.
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2. Terms of Reference

2.1 In preparing this Tenth Report, the Receiver has relied upon unaudited and draft, 

internal financial information obtained from Portofino's books and records and 

discussions with management and staff (the “Information”). The Receiver has not 

audited, reviewed or otherwise attempted to verify the accuracy or completeness of 

the Information and expresses no opinion, or other form of assurance, in respect of 

the Information.
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3. Purpose of the Receiver’s Tenth Report

3.1 This constitutes the Receiver’s Tenth Report to the Court (the “Tenth Report”) in this 

matter and is filed: 

(a) To provide the Court with information on:

(i) the Receiver’s activities since the date of the Ninth Report;

(b) In support of an order of the Court:

(i) Approving the Tenth Report and the activities and conduct of the 

Receiver described herein; 

(ii) Approving the Receiver’s interim Statement of Receipts and 

Disbursements for the period October 29, 2013 to October 12, 2018

(the “Statement of Receipts and Disbursements”);

(iii) Approving the professional fees and disbursements of BDO as 

Receiver (“BDO Fees”);

(iv) Approving the professional fees and disbursements of Miller Thomson 

LLP (“MT”), counsel to the Receiver (“MT Fees” and collectively with 

the BDO Fees, the “Professional Fees”);

(v) Approving and authorizing the distribution of $1,400,000 to WFCU

from  the funds on hand; and

(vi) For advice and directions of the Court with respect to trust funds held 

by Miller, Canfield, Paddock and Stone, LLP (“Miller Canfield”) and 

applied by Miller Canfield after the date of the receivership against 

outstanding invoices of Portofino for the pre-receivership period.
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4. Receiver’s Activities

4.1 In its Ninth Report, the Receiver reported to the Court on its activities through April 

23, 2018.

4.2 In this, the Tenth Report, the Receiver reports on its activities since the date of the 

Ninth Report.

Sale of the Unsold Units

4.3 The Fourth Report provided a detailed report of the Receiver’s sale process for the 

Unsold Units and the results achieved to April 15, 2016.

4.4 Subsequent reports have provided updates on further sales of the Unsold Units.

4.5 Since the Ninth Report, the Receiver has completed the sales of units 101, 1201, 

1402, 1505 and 1601.

4.6 To date, the Receiver has sold 51 of the 52 Unsold Condominium Units, including 

the 9 unfinished units. 

4.7 The Receiver has sold six (6) of the Unsold Parking Units, consisting of four surface 

level covered parking spaces and two surface level uncovered parking spaces.

4.8 Of the 52 Unsold Condominium Units owned by Portofino at the time of the 

appointment of the Receiver, one unit remains unsold, which is fully finished. In 

addition, 32 parking units and two basement level storage units remain unsold. A 

summary of the sales completed to date of the Unsold Condominium Units and the 

remaining Unsold Condominium Units is provided on the following page:
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Condominium units sold by Receiver

Size Size

Unit No. (Sq. ft.) Sale date Unit No. (Sq. ft.) Sale date

1108 Finished 1,151 05-May-14 1101 Finished 1,593 05-Jul-16

704 Finished 1,282 30-Jun-14 1202 Unfinished 2,450 13-Jul-16

904 Finished 1,602 31-Oct-14 103 Finished 1,282 15-Jul-16

804 Finished 1,282 04-Dec-14 304 Finished 1,282 02-Aug-16

1102 Finished 1,547 09-Jan-15 601 Finished 1,150 05-Aug-16

1104 Finished 1,602 12-Feb-15 105 Finished 1,062 30-Aug-16

803 Finished 1,217 29-May-15 1501 Finished 2,233 20-Sep-16

1404 Finished 2,233 30-Jun-15 104 Finished 1,217 03-Oct-16

701 Finished 1,150 24-Jul-15 408 Finished 1,150 03-Oct-16

402 Finished 1,062 30-Jul-15 309 Finished 1,151 02-Nov-16

1105 Finished 1,547 31-Jul-15 806 Finished 1,217 06-Jan-17

1002 Finished 1,547 14-Aug-15 1401 Finished 2,233 17-Feb-17

508 Finished 1,150 03-Sep-15 1301 Finished 2,233 31-Mar-17

805 Finished 1,282 23-Sep-15 204 Finished 1,150 16-Jun-17

203 Finished 1,062 23-Oct-15 1603 Finished 2,450 22-Jun-17

1303 Finished 2,450 16-Nov-15 1302 Unfinished 2,450 25-Sep-17

901 Finished 1,593 20-Nov-15 1502 Finished 2,450 03-Oct-17

903 Finished 1,602 20-Nov-15 102 Finished 2,081 08-Jan-18

1403 Finished 2,450 01-Dec-15 1602 Unfinished 2,450 31-Jan-18

603 Finished 1,217 03-Dec-15 1605 Finished 1,718 29-Mar-18

906 Finished 1,593 11-Dec-15 1402 Unfinished 2,450 23-Apr-18

1503 Unfinished 2,450 25-Jan-16 1201 Unfinished 2,233 23-May-18

1008 Finished 1,151 19-Feb-16 1601 Unfinished 2,233 22-Jun-18

401 Finished 1,150 08-Mar-16 101 Unfinished 2,036 13-Jul-18

1001 Finished 1,593 24-Mar-16 1505 Unfinished 1,718 22-Aug-18

708 Finished 1,150 16-May-16

84,787

Remaining unit

Size

Unit No. (Sq. ft.)

106 Finished 1,150

Tarion Warranty Corporation

4.9 The Receiver’s Third, Fourth and Eighth Reports to the Court reported on

Portofino’s status with Tarion Warranty Corporation (“Tarion”), which administers 

the Ontario New Home Warranties Plan Act. The Receiver has continued to pay 

premiums to Northbridge General Insurance Corporation (“Northbridge”) on a 

bond, in the amount of $640,000, posted as security for Tarion.

4.10 In March 2018 Tarion advised the Receiver that the security required by Tarion had 

been reduced to $140,000. The Receiver advised legal counsel to Northbridge and 
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the bond, and corresponding bond premium has been reduced accordingly.

4.11 The Receiver understands the security required by Tarion is partly determined by 

the number of unfinished units still owned by Portofino. The Receiver continues to 

advise Tarion, as unfinished units are sold and new owners take possession. With 

all unfinished units now sold, the Receiver will request a further reduction in the 

security.

Property Management

4.12 M.F. Arnsby Property Management Ltd. (“MF Arnsby”) continues to act as the 

property manager for ECC 122 and the Portofino condominium. 

4.13 The Receiver has retained M.F. Arnsby as its property manager with respect to the 

remaining Unsold Units, including the Unsold Parking Units.

4.14 At this point the Receiver has no tenants. As noted, there is one remaining finished 

unit, namely ground floor unit number 106. Unit 106 had issues with water entering 

the unit, and currently remains vacant and unsold while ECC 122 completes re-

grading and drainage work to address these issues. Once exterior re-grading and 

interior repairs have been completed, unit 106 will be sold. 

Other Matters

Dalfidan Funds

4.15 As noted in the Ninth Report the Dalfidan Action was settled and the lien bond 

posted by Portofino with the Accountant of the Ontario Superior Court of Justice as 

security was cancelled.  There was additional security in the form of funds held in 

trust with Strosberg Sasso Sutts LLP (“SSS”). These funds, in the amount of 

$31,368.69, were paid to the Receiver.

Unit 503 Vendor Take Back Mortgage

4.16 Portofino holds a mortgage, in the principal amount of $30,000, over unit 503. The 

mortgage was a vendor take back (“VTB”) mortgage  originating from the sale of 

unit 503 from Portofino to the original buyer on August 10, 2007. The mortgage was 

due on February 10, 2008 but was neither repaid nor re-financed. Accordingly, it is 

the Receiver’s view that interest has continued to accrue at the interest rate 

specified in the original mortgage, which was 10.0 per cent.

288



9

4.17 In September 2017 the mortgagor contacted the Receiver regarding the VTB 

mortgage. The Receiver provided the mortgagor with a mortgage statement as of 

October 4, 2017, but has had no further dialogue with the mortgagor. The mortgage 

will need to be either paid out on the sale of unit 503, or repaid/re-financed by the 

mortgagor on terms satisfactory to the Receiver. In the event this does not occur a

the Receiver would appear to have the right to commence power of sale 

proceedings on the unit.

VTB Mortgage on LaSalle Property

4.18 In 2017 the Receiver learned of a VTB mortgage in the amount of $220,000 in 

favour of Portofino, and registered against certain development lands in LaSalle, 

Ontario (the “LaSalle Property”). The LaSalle Property was acquired by Portofino 

(under a previous corporate name) in 2004.  In 2011 Portofino transferred the 

LaSalle Property to its current owner, Westview Park Luxury Gardens (2006) Inc.  

(“Westview”). The consideration included a VTB mortgage to Portofino in the 

amount of $220,000 (the “Westview VTB Mortgage”).

4.19 In January 2018 Westview Park requested the Receiver discharge the mortgage on 

the basis that there were was no consideration given by Portofino for the mortgage

and that the mortgage should have been made in favour of other related companies 

rather than Portofino.

4.20 The Receiver and its legal counsel reviewed the documents provided by Westview 

Park and an affidavit sworn by its principal, Capaldi, and were not satisfied with the 

position being taken by Westview. In order for Westview to proceed with 

development of the LaSalle Property it was agreed by the Receiver, Westview and 

their respective legal counsel that Westview would pay $220,000 to the Receiver, to 

be held in a separate, interest bearing trust account, pending resolution of the 

issue, and the Receiver would discharge the Westview VTB Mortgage.

4.21 The Receiver is currently holding $220,637.75 in trust. These funds are not included 

in the Statement of Receipts and Disbursements since the entitlement to the funds 

has not yet been determined. The discussions with Westview and its lawyers 

regarding this issue are continuing.  
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Funds in Court Re: Betschel’s Kitchen Centre Inc

4.22 Betschel’s Kitchen Centre Inc. (“BKC”) registered a lien against the Portofino 

Condominium on June 4, 2007. In order for BKC to vacate the lien, Portofino paid 

funds to the Accountant of the Ontario Superior Court in the amount of $116,514.11

and Mr. Justice Patterson issued an order vacating the lien. Portofino filed a 

defence to the BKC claim and a counter-claim for an overpayment. The Receiver 

determined that a trial record was filed in 2009, but it could not be located. BKC is 

no longer operating and a corporate search indicates that the corporation was 

cancelled. Inquiries made by the Receiver’s legal counsel to Portofino’s lawyer of 

record in the action have not assisted in shedding any light on the status of the 

action. 

4.23 The Receiver confirmed that funds are still held with Accountant of the Ontario 

Superior Court, in the amount of $147,897.54 at November 30, 2016.  The Receiver 

will be bringing a motion on notice to BKC and the lawyers of record in the action to 

seek an order for the payment of the funds out of Court.

Miller Canfield Trust Funds

4.24 The Receiver has reported to the Court previously on what is referred to in this 

receivership as the “Valente Court Action”.  Valente Real Estate was retained by 

Portofino to act as its agent on the sale of the condominium units.  Portofino 

terminated its agreement with Valente Real Estate.  Valente Real Estate made a 

claim against Portofino for unpaid commissions and damages.  

4.25 One of the issues in the Valente Court Action was whether amounts paid by 

purchasers for extra and upgrades to their units, parking spaces and storage units 

were to be added to the purchase price for the purpose of calculating the 

commission payable to Valente Real Estate.  Justice Gates made a pre-trial order 

on June 29, 2007 (the “Gates Order”) which required the real estate commission 

attributable to the extras, upgrades, parking spaces and storage units to be held in 

trust by Portofino’s solicitors.  A copy of the Gates Order is attached as Appendix 

F.

4.26 The Valente Court Action was tried by Justice Brockenshire in 2007/08.  Justice 

Brockenshire’s decision was overturned on appeal, necessitating a further trial.  
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After Justice Brockenshire’s decision was overturned on appeal, on May 3, 2012 

Justice Quinn made an Order (the “Quinn Order”) that the only security which was 

required to be maintained thereafter for the Valente Court Action was a $2 million 

letter of credit which had been posted by Portofino with the Court.  A copy of the 

Reasons for Judgment of Justice Quinn are attached as Appendix G. 

4.27 The sum of $85,000.45 (that sum, plus accrued interest, is hereafter referred to as 

the “Trust Funds”) was deposited by Portofino with Miller Canfield to be held in trust 

by Miller Canfield pursuant to the Gates Order.  Attached as Appendix H is a letter 

dated May 21, 2014 from Portofino’s solicitor, Jerry Goldberg, which includes a 

schedule showing the amounts deposited by Portofino with Miller Canfield pursuant 

to the Gates Order.  As set out in Mr. Goldberg’s letter, as of May, 2014, the Trust 

Funds had been invested for more than five years and were in excess of $100,000.  

4.28 In his May 21, 2014 letter, Mr. Goldberg took the position that Miller Canfield had a 

solicitors’ lien on the Trust Funds.  On May 26, 2014 MT, the lawyers for the 

Receiver, wrote to Miller Canfield regarding the Trust Funds, expressing doubt that 

Miller Canfield was entitled to a solicitors’ lien on the Trust Funds and requesting 

that the Trust Funds be paid over to the Receiver.  A copy of the letter (without

attachments) is attached as Appendix I.  

4.29 In his May 21, 2014 letter, Mr. Goldberg indicates that Miller Canfield was owed 

$94,212.85 by Portofino for unpaid invoices.  Mr. Goldberg indicates in his letter 

that he had asked Portofino’s lawyer in the Valente Court Action (Werner Keller of 

Sutts Strosberg) to address the effect of the Quinn Order on the Trust Funds so that 

the outstanding Miller Canfield invoices might be paid from the Trust Funds.  It is 

the Receiver’s understanding that the requested confirmation was never provided 

and that the lawyer for Valente Real Estate, Gino Morga, took the position that the 

obligation to hold the Trust Funds pursuant to the Gates Order was unaffected by 

the Quinn Order.  That understanding is based on information provided by Mr. 

Goldberg to MT as confirmed in the e-mail dated February 24, 2017 sent by MT to 

Mr. Goldberg, the particulars of which are set out in paragraph 4.34 below. 

4.30 The further trial in the Valente Court Action had not yet occurred at the date of the 

Receiver’s appointment (October 29, 2013).  The Trust Funds continued to be held 

in trust by Miller Canfield at the date of the Receiver’s appointment.  Mr. Morga was 
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provided with a copy of Miller Thomson’s May 26, 2014 letter to Mr. Goldberg 

regarding the Trust Funds.  In response to that letter, Mr. Morga sent a letter dated 

May 27, 2014 to Miller Canfield, a copy of which is attached as Appendix J.  In that 

letter Mr. Morga disputed that the Trust Funds were part of the security which was 

the subject of the Quinn Order and, as such, maintained that the Trust Funds 

should continue to be held pending further order by the Court.  

4.31 As reported to the Court in the Seventh Report, the Valente Court Action was 

settled by the Receiver in November, 2016 for $630,000.  At that point, any claim 

which Valente Real Estate had to the Trust Funds as unpaid commissions ceased, 

that claim having been satisfied by the payment of the settlement amount. 

4.32 Subsequent to the settlement of the Valente Court Action, by letter dated February 

14, 2017, Mr. Goldberg advised that $89,184.77 was being applied from the Trust 

Funds against the outstanding Miller Canfield invoices.  A copy of that letter is 

attached as Appendix K.

4.33 Included with Mr. Goldberg’s February 14, 2017 letter was a Direction dated April 

26, 2013 (the “Direction”) signed by Portofino.  The Direction referred to the funds 

which were being held in trust by Miller Canfield and which could not be applied by 

Miller Canfield on account of amounts owed by “Portofino and Capaldi related 

corporations” as a result of a Court order in the Valente Court Action.  The Direction 

then states, 

“We hereby irrevocably authorize and direct Miller Canfield to immediately upon being 
advised of the settlement of the above action and/or change of the Court order to 
apply the trust funds to payment of the outstanding receivables attached hereto as 
Schedule “A”.”  

4.34 MT responded to Mr. Goldberg’s February 14, 2017 letter in an e-mail dated 

February 24, 2017, a copy of which is attached as Appendix L.  In that e-mail, MT 

indicated that the Trust Funds remained the property of Portofino at the date of the 

receivership and, accordingly, were to be paid over to the Receiver to be dealt with 

according to the priorities of the creditors in the receivership.  

4.35 Donald Leschied, one of the three remaining partners of Miller Canfield (together 

with Mr. Goldberg and Jeff Slopen) responded to MT’s February 24, 2017 e-mail by

letter dated March 13, 2017, a copy of which is attached as Appendix M.  In his 
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letter, Mr. Leschied asserts that Miller Canfield had a right to a solicitors’ lien on the 

Trust Funds for its unpaid invoices.  Mr. Leschied also states that the Quinn Order

varied the security required to be maintained by Portofino for the Valente Court 

Action, thus permitting payment of the Miller Canfield invoices from the Trust Funds

under the Direction.

4.36 With respect to whether Miller Canfield was entitled to pay its invoices from the 

Trust Funds after the date of the Receiver’s appointment under the Direction, the 

Receiver notes the following:

 Miller Canfield, through Mr. Goldberg, sought confirmation that as a result of 

the Quinn Order, the Trust Funds were no longer required to be held in trust.  

That confirmation was not provided and was disputed by the lawyer for 

Valente Real Estate – in his May, 2014 letter on the issue Mr. Morga noted 

that the Trust Funds were not security at all.  Rather, the Trust Funds were 

commissions to which Valente Real Estate claimed an entitlement, and which 

were being held pending the determination of that issue;

 The Direction is dated April 26, 2013, after the date of the Quinn Order, 

suggesting that Portofino did not regard the requirement under the Gates 

Order for the Trust Funds to be held in trust by Miller Canfield as being 

affected by the Quinn Order;

 The Trust Funds continued to be held in trust and were only applied against 

the Miller Canfield invoices in February, 2017, after the Valente Court Action 

was settled.  That the Trust Funds were not applied earlier, despite the Quinn 

Order, suggests that both Portofino and Miller Canfield considered the 

conditions in the Direction under which the Trust Funds could be applied as 

remaining unfulfilled at the date of the Receiver’s appointment; and

 Portofino’s assets, including the Trust Funds, are subject to a security interest 

granted by Portofino to Bank of Montreal pursuant to a General Security 

Agreement dated October 27, 2005 (the “GSA”), a copy of which is attached 

as Appendix N.  The GSA has been subsequently assigned and is presently 

held by WFCU, as security.  The security comprised by the GSA was 

enforceable at the date of the Receiver’s appointment.  Any payment after that 
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date of the Miller Canfield invoices from the Trust Funds under the Direction 

was not an ordinary course payment by Portofino.  Rather, it was a payment 

made from a fund which formed part of the collateral under the GSA. 
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5. Statement of Receipts and Disbursements of the 
Receiver

5.1 The Receiver maintains an account at BMO in London, Ontario. Attached as 

Appendix O is the Statement of Receipts and Disbursements. Full details of the 

Receiver’s receipts and disbursements to April 4, 2018 were provided in the Ninth 

Report. Detail of any line items that have materially changed since the Ninth Report

are as follows:

5.2 Receipts

a) Sale of units and surface parking ($15,691,095.64) — The Receiver received net 

proceeds of $15,691,095.64 from the sale of the Unsold Units. Proceeds 

received are net of amounts paid on closing for condominium fee arrears, real 

estate commissions inclusive of HST, and HST collected on the sale of Unsold 

Parking Units and unfinished Unsold Condominium Units.

b) Parking rent collected ($36,834.69) — The Receiver collected $36,834.69 from 

the rental of Unsold Parking Units.

c) Interest ($23,359.95) — The Receiver received $23,359.95 in interest on trust

funds invested by the Receiver in Guaranteed Investment Certificates (“GIC”) that 

matured or were redeemed. Interest is recognized as it is received.

5.3 Disbursements

a) Property taxes ($3,050,329.66) — The Receiver has paid property taxes to the 

City of Windsor of $3,050,329.66. This amount represents property tax arrears, 

interest and penalties to August 2015, current installment payments for the 

balance of 2015, 2016, and 2017, and the first five installments of 2018.

b) Receiver’s fees ($1,039,628.71) – BDO’s accounts for the period July 19, 2013 to 

March 29, 2018 in the amount of $1,003,577.83, excluding HST, were previously 

approved by the Court and paid. The Receiver paid BDO’s interim account for the 
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period April 2, 2018 to July 24, 2018 in the amount of $36,050.88 and is seeking 

approval of the Court for this invoice.

c) Condominium common fees ($777,652.30) — The Receiver has paid 

$777,652.30 to ECC 122 for common fees on the Unsold Units, including arrears, 

interest and current monthly payments.

d) Legal fees ($396,709.81) – MT’s accounts for the period September 9, 2013 to 

March 29, 2018 in the amount of $386,811.42, excluding HST, were previously 

approved by the Court and paid. The Receiver paid MT’s interim accounts for the 

period March 30, 2018 to June 25, 2018 in the amount of $9,898.39, and is 

seeking approval of the Court of these invoices.

e) HST paid ($236,106.13) – The Receiver has paid $236,106.13 in HST on its 

disbursements.

f) HST remitted ($250,138.22) – The Receiver is obliged to collect HST on the sale 

of the Unsold Parking Units and unfinished Unsold Condominium Units and has 

remitted $250,138.22 to date. This amount represents the HST collected, less any 

eligible input tax credits.

g) Insurance ($9,596.88) — The Receiver paid $9,596.88 to Hub International for 

premiums on the Receiver’s liability insurance policy. 
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6. Fees and Disbursements of the Receiver and Counsel to 
the Receiver

6.1 Pursuant to Paragraph 19 of the Appointment Order, the Receiver and counsel to the 

Receiver shall be paid their reasonable Professional Fees in each case at their 

standard rates and charges. The Receiver and counsel to the Receiver have been 

granted a first charge on the Property in priority to all security interests, trusts, liens, 

charges and encumbrances, statutory or otherwise, in favour of any Person as 

security for payment of the Professional Fees.

6.2 Pursuant to paragraph 21 of the Appointment Order, the Receiver is at liberty, from 

time to time, to apply reasonable amounts, out of the monies in its hands, against the 

Professional Fees, incurred at the normal rates and charges of the Receiver or its 

counsel, and such amounts shall constitute advances against its Professional Fees 

when and as approved by the Court.

6.3 Attached as Appendix P is the fee affidavit of Stephen N. Cherniak sworn November 

8, 2018 containing BDO’s interim account as Receiver for the following period:

o April 2, 2018 to July 24, 2018

6.4 The Receiver’s fees to July 24, 2018, exclusive of HST, are as follows:

Fees paid and Court approved - $ 1,003,577.83
Fees paid, but not yet Court approved - 36,050.88
Fees neither paid, nor Court approved -

$1,039,628.71

6.5 The Receiver submits that the hourly rates charged by the Receiver and its staff are 

commensurate with commercially reasonable rates for mid-market insolvency firms in 

the Southwestern Ontario region.

6.6 Attached as Appendix Q is the fee affidavit of Sherry Kettle, sworn November 9,

2018 containing the interim accounts of MT for the period March 30, 2018 to August 

31, 2018.

6.7 MT’s fees to August 31, 2018, exclusive of HST, are as follows:

Fees paid and Court approved -   $386,811.42
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Fees paid, but not yet Court approved -     $ 11,708.95
Fees neither paid, nor Court approved -     $               0

   $398,520.37 

6.8 The Valente Court Action has been concluded. The fees of SSS, exclusive of HST, 

are as follows:

Fees paid and Court approved - $73,662.72

6.9 It is the Receiver’s opinion that the Professional Fees are fair and reasonable and 

justified in the circumstances and accurately reflect the work done by the Receiver 

and MT in connection with the receivership during the relevant periods. The Receiver 

recommends approval of the Professional Fees by the Court.
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7. Distribution

7.1 The Receiver obtained an independent legal opinion of MT dated July 11, 2016 (the 

“July 11th Opinion”) indicating that, subject to the customary assumptions and 

qualifications, the BMO Mortgage is valid and enforceable in accordance with its 

terms and has priority over all other registered charges.  A copy of the independent 

legal opinion of MT was attached as Appendix G to the Receiver’s Fifth Report to the 

Court and is attached hereto as Appendix R.  

7.2 MT confirmed that the opinions expressed in the July 11th Opinion apply to the Net 

Receipts from sales of Unsold Units sold by the Receiver from July 11, 2016 to 

November 2, 2016. A copy of this letter was attached as Appendix H to the 

Receiver’s Sixth Report to the Court and is attached hereto as Appendix S. MT 

confirmed that the opinions expressed in the July 11th Opinion apply to the Net 

Receipts from sales of Unsold Units sold by the Receiver from November 3, 2016 to 

August 14, 2017.  A copy of this letter was attached as Appendix N to the Eighth 

Report and is attached hereto as Appendix T. 

7.3 MT has confirmed that the opinions expressed in the July 11th Opinion apply to the 

Net Receipts from sales of Unsold Units sold by the Receiver from August 15, 2017 to 

March 29, 2018.  A copy of this letter is attached hereto as Appendix U.

7.4 MT has confirmed that the opinions expressed in the July 11th Opinion apply to the 

Net Receipts from sales of Unsold Units sold by the Receiver from March 30, 2018 to 

August 22, 2018.  A copy of this letter is attached hereto as Appendix V.

7.5 Based on the materials filed by BMO on the receivership application, as of 

September, 2013 BMO was owed approximately $11.8 million by Portofino for 

principal and interest, including a $2.0 million letter of credit posted by BMO on behalf 

of Portofino in the Valente Court Action.  

7.6 As set out above, the BMO Mortgage was assigned to RREF, 250 Ontario and, most 

recently, WFCU.  250 Ontario has provided the Receiver with an irrevocable Direction 

directing the Receiver to make payment to WFCU of all amounts otherwise payable to 

250 Ontario under the BMO Mortgage.  
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7.7 As set out in paragraphs 1.17 – 1.22 of this Report, to date the Receiver has 

distributed $9.8 million to WFCU on account of the secured claim under the BMO 

Mortgage. 

7.8 At the Receiver’s request, 250 Ontario provided the Receiver with a loan statement at 

August 8, 2017.  The Receiver conducted a preliminary review of the statement and 

was satisfied that 250 Ontario’s indebtedness exceeded the distributions to that date, 

plus the proposed distributions totaling $3.4 million to be made pursuant to the Eighth 

Report and Ninth Report.

7.9 The Receiver requested additional information from 250 Ontario in support of its loan 

statement and was supplied with additional documentation, including a BMO loan 

account statement as at March 31, 2015. The Receiver has reviewed the loan 

statement provided by 250 Ontario and is satisfied that the loan balance at August 8, 

2017 is not overstated.

7.10 The Receiver has updated the 250 Ontario loan statement to October 12, 2018 and

calculated the balance outstanding at this date to be $1,903,454.59. A copy of the 

updated loan schedule prepared by the Receiver is attached as Appendix W.

7.11 The Receiver has sufficient funds on hand to distribute a further $1,400,000.

7.12 The Receiver seeks an Order authorizing it to distribute $1,400,000 to WFCU from 

the funds on hand.
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PORTOFINO CORPORATION

Unsold Condominium Units sold by Receiver   

   

Suite Size Sale $ per Closing

# No.  Model (sq. ft) Price sq. ft Date Buyer

1 1108 Palermo 1,151 215,000$      187       05-May-14 Quan Shi

2 704 San Remo 1,282 296,000        231       30-Jun-14 Cornel Rizea

3 904 Costa Brava 1,602 324,000        202       31-Oct-14 Al-Karim Samnani

4 804 San Remo 1,282 257,500        201       04-Dec-14 Hanan Mousa

5 1102 Venice 1,547 310,000        200       09-Jan-15 Muna Al-Haddad

6 1104 Costa Brava 1,602 325,000        203       12-Feb-15 Henry & Joanne Oorebeek

7 803 Capri 1,217 255,000        210       29-May-15 Mohammadreza Khademiparvin

8 1404 Biarritz 2,233 447,500        200       30-Jun-15 Yun Loo & Ho Lee

9 701 Marseilles 1,150 225,000        196       24-Jul-15 Marc Elias, Issa & Nawal Khouri

10 402 Miramar 1,062 230,000        217       30-Jul-15 Mohammad Howidi

11 1105 Venice 1,547 335,000        217       31-Jul-15 Ahmed Azab

12 1002 Venice 1,547 315,000        204       14-Aug-15 Fraser & Olivia Previl

13 508 Marseilles 1,150 218,500        190       03-Sep-15 Manjit Dhaliwal

14 805 San Remo 1,282 262,500        205       23-Sep-15 Marah & Sarwat Shehata

15 203 Miramar 1,062 215,000        202       23-Oct-15 James & Ann Davis

16 1303 Trieste 2,450 475,000        194       16-Nov-15 Morton Wholesale Ltd.

17 901 Genova 1,593 320,000        201       20-Nov-15 1156722 Ontario Limited

18 903 Costa Brava 1,602 330,000        206       20-Nov-15 Syed Ahmed

19 1403 Trieste 2,450 472,500        193       01-Dec-15 Leslie Meredith Lattimore

20 603 Capri 1,217 258,000        212       03-Dec-15 Joy Lenore Bloomfield

21 906 Genova 1,593 320,000        201       11-Dec-15 Jean-Guy & Suzanne Cayen

22 1503 Trieste (unfinished) 2,450 465,000        190       25-Jan-16 Frank Bisson

23 1008 Palermo 1,151 201,000        175       19-Feb-16 David Matthew Del Greco

24 401 Marseilles 1,150 230,000        200       08-Mar-16 Marah & Sarwat Shehata

25 1001 Genova 1,593 340,000        213       24-Mar-16 Kathy Diane Lafreniere

26 708 Marseilles 1,150 230,000        200       16-May-16 Vincenzo Caccavo

27 1101 Genova 1,593 340,000        213       05-Jul-16 Anlawar Azizah

28 1202 Trieste (unfinished) 2,450 395,000        161       13-Jul-16 Norman & Mary Fretz

29 103 San Remo 1,282 251,000        196       15-Jul-16 Davinderpal Singh Sethi

30 304 San Remo 1,282 260,000        203       02-Aug-16 Pooja Kapoor

31 601 Marseilles 1,150 245,355        213       05-Aug-16 Liam Diego Mastronardi

32 105 Miramar 1,062 220,000        207       30-Aug-16 Ronald & Ruth Cottingham

33 1501 Biarritz 2,233 445,000        199       20-Sep-16 Ronald & Patricia Columbus

34 104 Capri 1,217 244,000        200       03-Oct-16 Adnan Ehsan Bhalli

35 408 Marseilles 1,150 243,000        211       03-Oct-16 1034436 Ontario Limited

36 309 Palermo 1,151 208,100        181       02-Nov-16 James & Lily Young

37 806 Capri 1,217 280,355        230       06-Jan-17 Liam Diego Mastronardi

38 1401 Biarritz 2,233 470,000        210       17-Feb-17 Medhat Moustafa Ibrahim Radwin

39 1301 Biarritz 2,233 485,000        217       31-Mar-17 Jeffrey Sinclair Dason

40 204 Marseilles 1,150 237,000        206       16-Jun-17 Jessica Jakubowski / Sandra Jakubowska

41 1603 Trieste 2,450 540,000        220       22-Jun-17 Wilma & Dante Capaldi

42 1302 Trieste (unfinished) 2,450 402,000        164       25-Sep-17 Qiong Ren

43 1502 Trieste 2,450 500,000        204       03-Oct-17 1034436 Ontario Limited

44 102 Monaco 2,081 390,000        187       08-Jan-18 James & Lily Young

45 1602 Trieste (unfinished) 2,450 416,500        170       31-Jan-18 Daniel Watters & Christine Cartier-Lozon

46 1605 Toulon 1,718 320,000        186       29-Mar-18 Sam Daraiche

47 1402 Trieste (unfinished) 2,450 400,000        163       23-Apr-18 Lauren Dimenna

48 1201 Biarritz (unfinished) 2,233 370,000        166       23-May-18 JY International Inc.

49 1601 Biarritz (unfinished) 2,233 385,000        172       22-Jun-18 2121945 Ontario Inc.

50 101 Monte Carlo (unfinished) 2,036 280,000        138       13-Jul-18 Lily Young

51 1505 Toulon (unfinished) 1,718 255,000        148       22-Aug-18 Sang Thi Nguyen

52 106 Marseilles 1,150 222,000        193       08-Apr-20 Li Hua Liao & Saihui Ning 

16,676,810$  
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Receipts:
Sale of condominium units and surface parking 16,964,509.00$  
Less: real estate commissions (incl. HST) (656,938.27)
Less: property tax arrears (424,295.35)
Less: ECC No. 122 common fees (36,959.02)
Less: closing adjustments (18,567.49)
Add: HST collected on parking and unfinished units 260,545.88

16,088,294.75$  
Unit rental Income 1,978,587.60      
Funds in Court re: Betschel's Kitchen Centre Inc. 159,530.86         
Holdback funds re: Portofino sub-trades 119,789.96         
Letter of Credit cost reimbursement 64,408.22           
VTB mortgage payout 47,500.00           
Parking space rental 41,914.69           
Security re: Dalfidan Action 31,368.69           
Interest earned 27,322.75           
HST refund 7,971.76             
Miscellaneous litigation 497.88                

18,567,187.16    
Disbursements:

City of Windsor - property taxes 3,060,155.01      
Receiver's fees 1,140,048.71      
ECC No. 122 - common fees 786,233.64         
Miller Thomson LLP - Receiver's legal fees 433,933.51         
HST paid on disbursements 254,954.58         
HST remitted 250,138.22         
Repairs & maintenance 237,927.74         
Settlement of Dalfidan litigation 80,000.00           
Sutts, Strosberg LLP- legal fees 78,662.72           
Property management fees 70,000.00           
Bond premiums 55,689.00           
Utilities 41,559.74           
Advertising 40,346.72           
BMO - Letter of Credit fees re Valente litigation 39,074.26           
Valente litigation - costs award 30,393.34           
Appraisal fees 15,014.50           
Insurance 12,021.48           
Accounting fees 11,050.00           
Commission paid re: rentals 3,650.00             
Tarion Warranty Corporation fees 2,500.00             
Other professional fees 1,972.00             
Corporate income tax 695.14                
Miscellaneous expenses 668.00                
Valente litigation - interest on settlement 628.36                
Bank charges 607.50                
Receiver General - receivership filing fee 70.00                  

6,647,994.17      

Excess receipts over disbursements 11,919,192.99$  

Represented by:
Payments to Secured Creditors

 2502461 Ontario Ltd. / Windsor Family Credit Union 11,200,000.00$  

Funds Held by Receiver
Guaranteed Investment Certificate 600,000.00         
Balance in Receiver's account at November 15, 2022 119,192.99         

719,192.99         
 11,919,192.99$  

BDO Canada Limited Court Appointed Receiver of
Portofino Corporation

Statement of Receipts and Disbursements
October 29, 2013 through November 15, 2022
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Court File No.  CV-13-00019866-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

B E T W E E N : 

2502461 ONTARIO LTD. 
Applicant 

- and - 

PORTOFINO CORPORATION 
Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 
1985, c.B-3, as amended and Section 101 of the Courts of Justice Act, R.S.O. 1990, 
c.C-43, as amended 

 

FEE AFFIDAVIT OF MICHAEL PROSIA 

 I, MICHAEL PROSIA, of the City of London, County of Middlesex, in the Province 

of Ontario, MAKE OATH AND SAY: 

1. I am an associate with the law firm of Miller Thomson LLP (“MT”), lawyers for 

BDO Canada Limited, in its capacity as Court-appointed Receiver (the “Receiver”) of 

the property, assets and undertakings of Portofino Corporation and, as such, have 

knowledge of the matters to which I hereinafter depose.    

2. I make this Affidavit in support of the Receiver’s motion for, among other things, 

having the fees and disbursements of MT, as legal counsel to the Receiver, approved. 

3. Attached hereto to this my Affidavit and marked as Exhibit “A” are copies of the 

invoices (the “Invoices”) rendered by MT to the Receiver for fees and disbursements of 

MT for the period September 1, 2018 through to November 30, 2022 (the “Period”).  

During the Period, the total fees and disbursements billed were $50,379 and $1,349.14 

respectively.  The HST billed was $6,651.73.  Attached hereto to this my Affidavit and 

marked as Exhibit “B” is a statement summarizing MT’s fees for the Period.  Lawyers 

and staff at MT have collectively expended a total of 99.5 billable hours in connection 
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with this matter during the Period as outlined in the summary of fees attached as Exhibit 

“B”. 

4. To the best of my knowledge, the rates charged by MT throughout these 

proceedings are comparable to the rates charged by other firms in the Southwestern 

Ontario market for the provision of similar services.  No premiums have been charged 

on the invoices.   

SWORN BEFORE ME:   in person X by video conference 

With the deponent in the City of London, 
County of Middlesex, Province of Ontario and 
the Commissioner in the Municipality of 
Thames Centre, Province of Ontario in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely 
this ____ day of December, 2022. 
 

 
 
 
 
 
 

Michael Prosia 

A Commissioner for taking Affidavits (or as 
may be) 
                       (Tony Van Klink) 
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Attached are Exhibits “A” and “B” to 

the Affidavit of Michael Prosia sworn 

the ___ day of December, 2022 

 

___________________________ 
A Commissioner, Etc. 
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Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 

November 15, 2018 

Invoice Number 3256308 

BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON N6B 2V3 
Canada 

Attention: Stephen N. Cherniak 

To Professional Services Rendered in connection with the following matter(s) including: 

Re: Portofino Corporation 
Our File No. 0082873.0012 

Date Initials Description Hours 
09/07/2018 JC Discussions with A. Roth regarding transfer of parking 

spaces; email correspondence with client regarding 
same; 

0.70 

09/07/2018 ASR Attend to issue regarding swap of parking spaces; 0.40 

09/14/2018 SK E-mail correspondence from and to Mr. Flett; Prepare
Agreement of Purchase and Sale for parking units;

0.50 

09/26/2018 AVK Receive and review correspondence from lawyer for 
Capaldi; reviewing status of Capaldi lien actions; 
telephone calls with and lengthy e-mail to lawyer for 
Capaldi 

2.00 

10/02/2018 SK Prepare letter to process server to file receiver's 
certificate re Unit 1505; 

0.10 

10/02/2018 AVK Telephone call with Mr. Cherniak; e-mail to Ms. 
Edmonds regarding Capaldi lien actions 

0.40 

10/05/2018 SK Review and finalize reporting letter re Unit 1505; 0.10 

10/15/2018 AVK Reviewing motion records; letter to Ms. Edmonds and 
Mr. Godard; e-mails with Ms. Edmonds 

0.50 
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Invoice 3256308 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

Date Initials Description Hours 
10/17/2018 AVK Telephone call with Mr. Godard's office regarding 

motion 
0.10 

10/19/2018 AVK Review drafts order and executing consents, e-mails 
to lawyers for Capaldi 

0.20 

10/22/2018 AVK E-mails regarding Capaldi action motions 0.20 

10/26/2018 AVK Reviewing and revising Tenth Report; consideration of 
issues relating to Betschel's Kitchen lien action; 
consideration of issues relating to Miller Canfield 
solicitor's lien claim 

1.80 

10/29/2018 AVK Reviewing documents, research and considering 
solicitors' lien issue; e-mail to Messrs. Cherniak and 
Flett 

4.00 

10/30/2018 AVK Working on revisions to 10th Report ( Miller Canfield 
trust funds) 

1.40 

10/31/2018 AVK Working on revisions to 10th Report 2.80 
 

 Total Hours 15.20 
 

Our Fee: 8,363.00 
 

TK ID Initials Name Title Rate Hours Amount 
05212 ASR A. Roth Partner $435.00 0.40 $174.00 
05403 AVK A. Van Klink Partner $585.00 13.40 $7,839.00 
05767 JC J. Cook Paraprofessio

nal 
$165.00 0.70 $115.50 

05715 SK S. Kettle Partner $335.00 0.70 $234.50 
 

Taxable Disbursements 
 Delivery 18.21   
 Agent's Fees 25.00   
 
 Total Taxable Disbursements 43.21  $43.21 
 
Non-Taxable Disbursements 
 Issue Notice of Motion 160.00   
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Invoice 3256308 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 

Total Non-Taxable Disbursements 160.00 $160.00 

Total Fees and Disbursements $8,566.21 

Ontario HST 13% (R119440766) 
On Fees $1,087.19 

On Disbursements $5.62 

Total Amount Due $9,659.02 

E.&O.E. 
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Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 
 
December 31, 2018  
 
Invoice Number 3278742 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON N6B 2V3 
Canada 
   
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including: 
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
11/07/2018 AVK Reviewing draft orders for Capaldi actions, approval of 

same and e-mails to counsel 
0.20 

11/08/2018 AVK Working on revisions to 10th Report and fees affidavit 0.60 

11/09/2018 SK Review and swear fee affidavit; 0.30 

11/09/2018 AVK Working on motion materials 0.30 

11/12/2018 AVK Working on motion materials 1.20 

11/13/2018 JC Obtain parcel registers 0.30 

11/13/2018 SK Request and review parcel registers; Prepare opinion 
re sale of units; 

0.60 

11/13/2018 AVK Revising motion materials; letter to Messrs. Goldberg 
and Leischeid; prepare draft order 

0.50 

11/14/2018 AVK Finalize Motion Record; correspondence to service list 0.20 

11/21/2018 AVK E-mail to Messrs. Goldberg and Leschied regarding 
motion 

0.10 

11/22/2018 AVK Preparing motion confirmation form; e-mail to Mr. 0.10 

523



 

 

 
Page 2 

 
Invoice 3278742 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

Date Initials Description Hours 
Goldberg 

11/22/2018 AVK Reviewing correspondence from Mr. Goldberg, 
telephone calls with Mr. Goldberg and Mr. Leschied; e-
mail to Mr. Cherniak 

0.30 

11/26/2018 AVK E-mails regarding state of account of BMO  loan 0.30 

11/27/2018 AVK Attend on motion for approval of Tenth Report; letters 
to service list and Messrs. Goldberg and Leschied 

7.00 

12/12/2018 AVK Telephone call with and e-mail to Mr. Todd 0.20 
 

 Total Hours 12.20 
 

Our Fee: 6,786.00 
 

TK ID Initials Name Title Rate Hours Amount 
05403 AVK A. Van Klink Partner $585.00 11.00 $6,435.00 
05767 JC J. Cook Paraprofessio

nal 
$165.00 0.30 $49.50 

05715 SK S. Kettle Partner $335.00 0.90 $301.50 
 

Taxable Disbursements 
 Delivery 25.05   
 Agent's Fees 25.00   
 Mileage/Parking Expenses 169.91   
 Online Searches - Teranet 192.25   
 
 Total Taxable Disbursements 412.21  $412.21 
 
 

Total Fees and Disbursements $7,198.21 
  
Ontario HST 13% (R119440766)  
 On Fees $882.18 
   
 On Disbursements $53.58 
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Invoice 3278742 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

Total Amount Due $8,133.97  
 

E.&O.E.  
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526



 
 

  
 

 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 
 
July 31, 2019  
 
Invoice Number 3366024 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including: 
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
06/14/2019 ASR Review declaration and provide comments with 

respect to sale of parking spaces; 
0.70 

06/24/2019 ASR E-mail correspondence regarding outstanding 
amounts; 

0.20 

07/15/2019 JC Email correspondence with client 0.10 

07/23/2019 JC Email correspondence with client; 0.10 

07/23/2019 ASR Attend to transfer of parking spaces; 0.20 

07/24/2019 JC Review of requisition letter; draft response to 
requisitions and ancillary documents including 
Receiver's Certificate and accounting documents; draft 
Teraview documents and message to other solicitor; 
various e-mail correspondence; 

1.90 

07/24/2019 ASR Attend to response to requisitions regarding parking 
spaces; 

0.20 

07/29/2019 JC Email correspondence with client and purchaser's 
lawyer regarding leased parking spaces; 

0.20 

07/30/2019 JC Prepare closing package to purchaser's solicitor; 
various e-mail correspondence; attend to various 
matters to facilitate closing; finalize report to client; 

0.80 
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Invoice 3366024 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

Date Initials Description Hours 
prepare payout letters; attend to HST registry search; 

07/30/2019 ASR Attend to closing; 0.30 

07/31/2019 SK Memo to agent re filing receiver's certificate for 29 
parking spaces; 

0.10 

 

 Total Hours 4.80 
 

Our Fee: 1,306.00 
 

TK ID Initials Name Title Rate Hours Amount 
05212 ASR A. Roth Partner $465.00 1.60 $744.00 
05767 JC J. Cook Paraprofessio

nal 
$170.00 3.10 $527.00 

05715 SK S. Kettle Partner $350.00 0.10 $35.00 
 

Taxable Disbursements 
 Delivery 11.65   
 
 Total Taxable Disbursements 11.65  $11.65 
 
 

Total Fees and Disbursements $1,317.65 
  
Ontario HST 13% (R119440766)  
 On Fees $169.78 
   
 On Disbursements $1.51 

   
 

Total Amount Due $1,488.94  
 

E.&O.E.  

528
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529



 
 

  
 

 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

http://eastfinweb.millerthomson.corp/aderant/Tools/PrintPreview/FileStream.aspx?documentType=BILL&documentKey=7834310&
CacheID=59936dda-f919-4b2a-a431-ca4769c6970b 

 
 
December 31, 2019  
 
Invoice Number 3426241 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including: 
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
08/07/2019 JC Prepare final report to client; 0.50 

09/20/2019 ASR E-mail correspondence regarding issues with respect 
to parking spaces; 

0.20 

09/23/2019 KD Conduct legal research regarding transferring parking 
spaces to condo corporation; 

0.50 

09/23/2019 JC Discussions with A. Roth and K. Descouteaux 
regarding parking space issue; email correspondence 
with client; 

0.30 

09/23/2019 ASR Instructions to associate regarding transfer of parking 
spaces; 

0.20 

09/24/2019 JC Email correspondence with client; discussions with K. 
Descouteaux & A. Roth; 

0.30 

09/24/2019 KD Conduct legal research regarding vesting parking 
spaces to condo corporation; examine condo 
declaration; examine the Condominium Act, 1998; 

0.70 

09/25/2019 KD Draft email correspondence to D. Flett regarding 
transfer of ownership of parking spaces; conduct legal 
research regarding vesting land in the name of the 
condominium corporation; 

0.90 
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Invoice 3426241 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

http://eastfinweb.millerthomson.corp/aderant/Tools/PrintPreview/FileStream.aspx?documentType=BILL&documentKey=7834310&
CacheID=59936dda-f919-4b2a-a431-ca4769c6970b 

Date Initials Description Hours 
09/25/2019 ASR Review transfer matters with associate; 0.20 

09/26/2019 ASR E-mail correspondence regarding parking units; 0.20 

09/27/2019 ASR E-mail correspondence regarding lawyer for condo 
and related matters; 

0.20 

09/30/2019 ASR Instructions to associate regarding correspondence; 0.20 

09/30/2019 KD Discuss next steps with A. Roth; draft email 
correspondence to the Condominium Corporation's 
lawyer regarding vesting parking spaces to the 
Condominium Corporation; 

0.20 

10/08/2019 JC Discussions with K. Descoteaux; draft Application for 
Vesting Order; review of email correspondence; 

0.30 

10/08/2019 ASR E-mail correspondence to obtain instructions; 0.20 

10/15/2019 JC Review of Agreement of Purchase and Sale; compose 
email to Purchaser's solicitor regarding closing date; 

0.30 

10/15/2019 ASR E-mail correspondence regarding transfers; 0.20 

10/16/2019 ASR Instructions to associate; 0.20 

10/18/2019 JC Follow up with Purchaser's lawyer and client regarding 
change in closing date; 

0.20 

10/28/2019 JC Draft and revise documents; draft Teraview 
documents and message to other solicitor; various e-
mail correspondence; 

1.00 

10/28/2019 ASR Attend to matters with respect to sale of parking 
spaces; 

0.30 

10/31/2019 ASR E-mail correspondence regarding changes to deal and 
documents; 

0.30 

10/31/2019 JC Prepare closing package to purchaser's solicitor;  
revise closing documents to reflect new purchaser 
corporation; various e-mail correspondence; draft final 
report to client; prepare payout letters; attend to HST 
registry search;  discussions with A. Roth; 

1.00 

11/01/2019 JC Revise Closing Documents and correspondence to 
reflect new title instructions received from Purchaser's 
solicitor;  attend to various matters to facilitate closing; 
attend to HST registry search;  various email 
correspondence; discussions with A. Roth; 

0.80 
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Invoice 3426241 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

http://eastfinweb.millerthomson.corp/aderant/Tools/PrintPreview/FileStream.aspx?documentType=BILL&documentKey=7834310&
CacheID=59936dda-f919-4b2a-a431-ca4769c6970b 

Date Initials Description Hours 
11/04/2019 JC Email correspondence with client and Purchaser's 

solicitor; finalize final report to client; 
0.40 

11/05/2019 ASR E-mail correspondence regarding sale of lockers; 0.20 

11/06/2019 ASR Correspondence regarding transfer of units; 0.20 

11/06/2019 JC Email correspondence with client and property 
manager regarding change of ownership; 

0.20 

11/25/2019 AVK Reviewing materials relating to Betschel's Kitchen lien 
action and instructing student thereon; reviewing 
materials relating to Miller Canfield trust funds and 
correspondence to Mr. Leischeid thereon; reviewing 
Goldberg file and materials respecting Westview Park 
lands and letter to Ms. Edmonds thereon 

2.00 

11/26/2019 AVK Revising draft correspondence to Mr. Leischied and 
Ms. Edmonds 

0.30 

11/27/2019 AVK Revising draft correspondence; e-mail to Mr. Cherniak 0.30 

11/29/2019 AVK Reviewing correspondence from Mr. Leschied; 
telephone call with Mr. Cherniak 

0.30 

 

 Total Hours 13.30 
 

Our Fee: 4,359.50 
 

TK ID Initials Name Title Rate Hours Amount 
05212 ASR A. Roth Partner $465.00 2.80 $1,302.00 
05403 AVK A. Van Klink Partner $585.00 2.90 $1,696.50 
05767 JC J. Cook Paraprofessio

nal 
$170.00 5.30 $901.00 

05975 KD K. Descoteaux Associate $200.00 2.30 $460.00 
 

Taxable Disbursements 
 Delivery 23.80   
 Agent's Fees 50.00   
 
 Total Taxable Disbursements 73.80  $73.80 

532



 

 

 
Page 4 

 
Invoice 3426241 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

http://eastfinweb.millerthomson.corp/aderant/Tools/PrintPreview/FileStream.aspx?documentType=BILL&documentKey=7834310&
CacheID=59936dda-f919-4b2a-a431-ca4769c6970b 

 
 

Total Fees and Disbursements $4,433.30 
  
Ontario HST 13% (R119440766)  
 On Fees $566.74 
   
 On Disbursements $9.59 

   
 

Total Amount Due $5,009.63  
 

E.&O.E.  

533
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534



 
 

  
 

 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 
 
March 31, 2020  
 
Invoice Number 3466783 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including: 
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
01/02/2020 AS Reviewing Email from Essex process servers; 0.10 

01/07/2020 JC Email correspondence with client; review of 
Agreement of Purchase and Sale; 

0.30 

01/08/2020 AS Reviewing documents received from Essex processing 
re: Portofino; 

0.10 

01/09/2020 AS Reviewing trial record and notice of motion re: 
Betschel's Kitchen v. Portofino: Reviewing next steps 
to bring motion to release court funds; Consulting with 
T. Van Klink ; Drafting and sending letter to 
Accountant of Superior Court re: updated statement of 
account; 

1.90 

01/16/2020 JC Email correspondence with client; 0.10 

01/23/2020 AS Drafting letter to Essex process server re: enclosure of 
payment for copying Betschel's v. Portofino file; 

0.40 

01/27/2020 JC Email correspondence; 0.10 

03/12/2020 JC Email correspondence with client regarding common 
expenses; 

0.10 

03/16/2020 ASR E-mail correspondence regarding VTB payment; 0.20 
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Invoice 3466783 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

Date Initials Description Hours 
03/25/2020 JC Review of email correspondence from client; obtain 

and review updated parcel register and security 
dociments; 

0.50 

03/26/2020 JC Draft Closing Documents for sale of Unit 106; various 
email correspondence with client and purchaser's 
solicitor regarding same; compose email to client 
regarding Unit 503; 

1.30 

03/26/2020 ASR E-mail correspondence regarding closing matters; 0.30 

03/27/2020 JC Email correspondence with client; 0.30 

03/27/2020 ASR E-mail correspondence; 0.20 

03/30/2020 JC Email correspondence with client; review of excused 
documents; 

0.10 

 

 Total Hours 6.00 
 

Our Fee: 1,176.00 
 

TK ID Initials Name Title Rate Hours Amount 
01137 AS A. Salomon Articling 

Student 
$140.00 2.50 $350.00 

05212 ASR A. Roth Partner $480.00 0.70 $336.00 
05767 JC J. Cook Paraprofessio

nal 
$175.00 2.80 $490.00 

 

Taxable Disbursements 
 Court Messenger 68.36   
 Online Searches - Teranet 67.40   
 
 Total Taxable Disbursements 135.76  $135.76 
 
 

Total Fees and Disbursements $1,311.76 
  
Ontario HST 13% (R119440766)  
 On Fees $152.88 
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Invoice 3466783 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

   
 On Disbursements $17.65 

   
 

Total Amount Due $1,482.29  
 

E.&O.E.  
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538



 
 

  
 

 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 
 
April 30, 2020  
 
Invoice Number 3477581 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including: 
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
04/01/2020 JC Review of requisition letter; draft response to 

requisitions compose e-mail to purchaser's lawyer 
enclosing same; 

0.50 

04/01/2020 ASR Attend to response to requisitions; 0.20 

04/03/2020 JC Email correspondence with Purchaser's solicitor; 0.10 

04/06/2020 ASR Attend to closing matters; 0.20 

04/06/2020 JC Email correspondence with client regarding extension 
and outstanding items for closing; 

0.20 

04/07/2020 JC Email correspondence with Purchaser's solicitor 
regarding additional documents to be deleted; 

0.30 

04/08/2020 JC Prepare closing package to purchaser's solicitor; 
various e-mail correspondence; attend to various 
matters to facilitate closing; finalize report to client; 
prepare payout letters; prepare accounting forms; 

1.10 

04/08/2020 ASR Attend to closing matters; E-mail correspondence; 
Attend to funds flow documents; Attend to closing and 
final report; 

0.50 

04/14/2020 ASR Attend to original documents; 0.20 
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Invoice 3477581 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

Date Initials Description Hours 
04/14/2020 SK E-mail to courthouse re filing receiver's certificate re 

unit 106; 
0.10 

04/15/2020 SK E-mail correspondence from courthouse; E-mail 
correspondence with Mr. Roth; 

0.10 

04/16/2020 SK Prepare letter to court house to file Receiver's 
Certificate re Unit 106; Provide instructions re same; 

0.10 

 

 Total Hours 3.60 
 

Our Fee: 1,025.50 
 

TK ID Initials Name Title Rate Hours Amount 
05212 ASR A. Roth Partner $480.00 1.10 $528.00 
05767 JC J. Cook Paraprofessio

nal 
$175.00 2.20 $385.00 

05715 SK S. Kettle Partner $375.00 0.30 $112.50 
 

Taxable Disbursements 
 Delivery 11.99   
 
 Total Taxable Disbursements 11.99  $11.99 
 
 

Total Fees and Disbursements $1,037.49 
  
Ontario HST 13% (R119440766)  
 On Fees $133.32 
   
 On Disbursements $1.56 

   
 

Total Amount Due $1,172.37  
 

E.&O.E.  
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541



 
 

  
 

 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 
 
December 31, 2020  
 
Invoice Number 3574268 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including: 
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
09/03/2020 JC Review of documents and email correspondence; 

discussions with A. Roth; email correspondence with 
client; 

0.30 

09/03/2020 ASR E-mail correspondence relating to discharge request; 0.50 

09/04/2020 ASR E-mail correspondence regarding BMO charge; 0.20 

09/09/2020 JC Review of email correspondence; draft and revise 
discharge documents for signature by BMO & client; 
email correspondence; 

0.80 

09/09/2020 ASR Attend to discharge documents and matters; 0.40 

09/10/2020 JC Review of email correspondence; 0.10 

09/10/2020 ASR E-mail correspondence regarding demand loan; 0.20 

09/14/2020 ASR E-mail correspondence; 0.20 

09/14/2020 JC Review of email correspondence; 0.10 

09/15/2020 JC Email correspondence with client; compose fax to RBC 
with discharge statement; 

0.30 

09/25/2020 JC Review of email correspondence; attend to registration 
of discharge; email correspondence with client; 

0.20 
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Invoice 3574268 

 
 

 
 

 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 

 Total Hours 3.30 
 

Our Fee: 1,035.00 
 

TK ID Initials Name Title Rate Hours Amount 
05212 ASR A. Roth Partner $480.00 1.50 $720.00 
05767 JC J. Cook Paraprofessio

nal 
$175.00 1.80 $315.00 

 

Taxable Disbursements 
 Teraview Service Fee 10.85   
 
 Total Taxable Disbursements 10.85  $10.85 
 
Non-Taxable Disbursements 
 Registration Fee 65.05   
 
 Total Non-Taxable Disbursements 65.05  $65.05 
 

Total Fees and Disbursements $1,110.90 
  
Ontario HST 13% (R119440766)  
 On Fees $134.55 
   
 On Disbursements $1.41 

   
 

Total Amount Due $1,246.86  
 

E.&O.E.  
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Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 
 
January 31, 2022  
 
Invoice Number 3719780 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including: 
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
01/11/2022 RA Obtaining parcel register and copies of registrations 0.20 

01/11/2022 HC Obtain Ontario Corporate Profile Report and Federal 
Bankruptcy and Insolvency Report against for 
Betschel's Kitchen Centre Inc.; 

0.30 

01/11/2022 AVK Letter to Accountant of Superior Court; email to Ms. 
Caron; working on motion materials 

4.00 

01/12/2022 AVK Working on motion materials for dismissal of 
Betschel's lien action and payment of funds out of 
court 

4.60 

01/28/2022 RA Obtaining a copy of Instrument CE276012 0.10 

01/28/2022 AVK Receive Statement of Account from Accountant of the 
Superior Court and provide copy to Mr. Cherniak; 
working on motion materials for dismissal of Bestchel's 
lien action and payment of funds out of Court 

1.20 

01/28/2022 AVK Commissioning affidavit of Mr. Cherniak 0.10 

01/31/2022 AVK Reviewing provisions of the OBCA for effecting service 
upon a dissolved corporation; instructing clerk re title 
search for David Betschel; working on motin materials 

0.70 
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Invoice 3719780 

 
 

 
 

 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 Total Hours 11.20 
 

Our Fee: 7,010.00 
 

TK ID Initials Name Title Rate Hours Amount 
05403 AVK A. Van Klink Partner $650.00 10.60 $6,890.00 
10032 HC H. Coulter Law Clerk $235.00 0.30 $70.50 
05721 RA R. Armstrong Paraprofessio

nal 
$165.00 0.30 $49.50 

 

Taxable Disbursements 
 Delivery 14.83   
 Corporate Profile Search/Report 7.60   
 Online Searches - Teranet 10.10   
 Bankruptcy Search (Industry Canada) 7.12   
 
 Total Taxable Disbursements 39.65  $39.65 
 
Non-Taxable Disbursements 
 Other Non Taxable Charges 16.00   
 
 Total Non-Taxable Disbursements 16.00  $16.00 
 

Total Fees and Disbursements $7,065.65 
  
Ontario HST 13% (R119440766)  
 On Fees $911.30 
   
 On Disbursements $5.16 

   
 

Total Amount Due $7,982.11  
 

E.&O.E.  
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Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 
 
April 30, 2022  
 
Invoice Number 3752940 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including: 
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
02/01/2022 RA Obtaining parcel register for 1054 Glidden Avenue, 

Windsor 
0.10 

02/01/2022 RA Completing name search; obtaining parcel register 0.10 

02/02/2022 AVK Prepare draft Order 0.20 

02/02/2022 AVK Finalize Motion Record, correspondence to Service 
List 

0.40 

02/02/2022 AVK Correspondence to Mr. Tighe regarding motion for 
dismissal order of Betschel's Kitchen lien action 

0.20 

02/02/2022 AVK Emails with Mr. Cherniak regarding Betschel's Kitchen 
motion 

0.10 

02/03/2022 AVK Commissioning affidavit of service 0.10 

02/04/2022 AVK Receive and review email from Mr. Tighe 0.10 

02/09/2022 AVK Correspondence to service list regarding new motion 
date 

0.20 

02/10/2022 AVK Commissioning affidavit 0.10 

02/11/2022 AVK Dealing with filing of motion record and revisions to 
notice of motion to facilitate same 

0.10 
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Invoice 3752940 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

Date Initials Description Hours 
02/23/2022 AVK Preparing motion confirmation form 0.10 

02/28/2022 AVK Preparing for motion to dismiss action and payment of 
funds out of court 

0.50 

03/01/2022 AVK Attend on motion to obtain Order for dismissal of 
Betschel's Kitchen lien action and payment of funds 
out of court 

1.50 

03/01/2022 AVK Revising draft Order 0.10 

03/15/2022 AVK Letter to Service List re dismissal of Betschel's lien 
action 

0.10 

04/13/2022 AVK Preparing affidavit and correspondence for payment of 
funds out of Court for Betschel Kitchens lien action; 
swear affidavit 

0.70 

04/13/2022 SK Commission affidavit; 0.10 
 

 Total Hours 4.80 
 

Our Fee: 3,003.00 
 

TK ID Initials Name Title Rate Hours Amount 
05403 AVK A. Van Klink Partner $650.00 4.50 $2,925.00 
05721 RA R. Armstrong Paraprofessio

nal 
$165.00 0.20 $33.00 

05715 SK S. Kettle Partner $450.00 0.10 $45.00 
 

Taxable Disbursements 
 Delivery 15.82   
 Online Searches - Teranet 33.15   
 
 Total Taxable Disbursements 48.97  $48.97 
 
Non-Taxable Disbursements 
 Court Fees/ Costs 320.00   
 
 Total Non-Taxable Disbursements 320.00  $320.00 
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Invoice 3752940 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

Total Fees and Disbursements $3,371.97 
  
Ontario HST 13% (R119440766)  
 On Fees $390.39 
   
 On Disbursements $6.37 

   
 

Total Amount Due $3,768.73  
 

E.&O.E.  
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Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 
 
July 29, 2022  
 
Invoice Number 3778464 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including: 
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
05/31/2022 AVK Reviewing response from Accountant of the Superior 

Court regarding payment of funds out of court for 
Betschel's lien action; reviewing documents related to 
payment of funds into court; preparing supplementary 
affidavit 

0.50 

06/03/2022 AVK Reviewing materials relating to Westview Park 
mortgage issue, consideration of same and develop 
strategy; email to Mr. Cherniak 

1.00 

06/13/2022 AVK Review emails re Dalfidan 0.10 

06/14/2022 AVK Revising and swearing affidavit for payment of funds 
out of court 

0.20 

06/14/2022 AVK Correspondence to Accountant of the Superior Court 0.10 
 

 Total Hours 1.90 
 

Our Fee: 1,235.00 
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Invoice 3778464 

 
 

 
 
 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

TK ID Initials Name Title Rate Hours Amount 
05403 AVK A. Van Klink Partner $650.00 1.90 $1,235.00 
 

Ontario HST 13% (R119440766)  
 On Fees $160.55 
   
 

Total Amount Due $1,395.55  
 

E.&O.E.  
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Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 

Account Summary and Remittance Form 
  
  
November 30, 2022  
  
Invoice Number 3824459  
  
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
  
  
Attention:  Stephen N. Cherniak  
  
Re: Portofino Corporation  
 Our File No. 0082873.0012  
   
   
Fees: $15,080.00  
   
Ontario HST 13% (R119440766) $1,960.40  
   
Total Amount Due $17,040.40  
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Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

 
 
November 30, 2022  
 
Invoice Number 3824459 
 
 
BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 
 

 
Attention: Stephen N. Cherniak 
 
To Professional Services Rendered in connection with the following matter(s) including:  
 
Re: Portofino Corporation 
 Our File No. 0082873.0012 
 
 
Date Initials Description Hours 
10/21/2022 AVK Reviewing and revising Eleventh Report to the Court 0.80 

10/24/2022 AVK Working on eleventh report to the court 6.70 

10/25/2022 AVK Considering issues relating to the Miller Canfield 
trust funds; email to Mr. Cherniak thereon; telephone 
call with Mr. Cherniak re Miller Canfield trust funds 
and motion for directions; preparing supplementary 
opinion re units between August 23, 2018 and April 
8, 2020; revising Eleventh Report, including section 
to seek advice and directions with respect to the 
Miller Canfield funds 

4.50 

10/26/2022 AVK Further consideration of miller Canfield solicitors' lien 
issue; working on revisions to Eleventh Report to the 
Court; email to Mr. Sasso and Robert Calderwood 
regarding PPSA security 

0.80 

11/03/2022 AVK Communicating with Mr. Cherniak and counsel for 
Northbridge regarding Tarion bond; reviewing Tarion 
bond, considering whether obligations thereunder 
have terminated and options for receiver to deal with 
same 

1.30 

11/16/2022 AVK Communicating with Mr. Cherniak and counsel for 1.50 
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Invoice 3824459 

 
 

 
 

 

Please return the Account Summary and Remittance Form with your payment. 
Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 
 

 

Date Initials Description Hours 
Northbridge regarding Tarion Warranty bond; 
working on revisions to 11th Report to Court 

11/18/2022 AVK Reviewing Lombard/Northbridge security; 
considering priority/distribution of remaining funds 
and detailed email to Receiver thereon; revising 
Eleventh Court Report (Realizations, priorities and 
proposed distribution of funds) 

3.30 

11/21/2022 AVK Reviewing personal property security and preparing 
opinion; working on revisions to Eleventh Report to 
Court 

3.00 

11/22/2022 AVK Telephone call with counsel for Northbridge 0.30 

11/28/2022 AVK Communicating with Receiver and counsel for 
Northbridge regarding Tarion bond and completion 
of deficiency work 

1.00 

 

 Total Hours 23.20 
 

Our Fee: 15,080.00 
 

TK ID Initials Name Title Rate Hours Amount 
05403 AVK A. Van Klink Partner $650.00 23.20 $15,080.00 
 

Ontario HST 13% (R119440766)  
 On Fees $1,960.40 
   
 

Total Amount Due $17,040.40  
 

E.&O.E.  
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EXHIBIT "B"
Miller Thomson's Fees

Inv. #3256308 Inv. #3278742 Inv. #3366024 Inv. #3426241 Inv. #3466783 Inv. #3477581 Inv. #3574268 Inv. #3719780 Inv. #3752940 Inv. #3778464 Inv. #3824459 Total
Year of 

Call Rate 2018 Rate 2019 Rate 2020 Rate 2022 November 15, 2018 December 31, 2018 July 31, 2019 December 31, 2019 March 31, 2020 April 30, 2020 December 31, 2020 January 31, 2022 April 30, 2022 July 29, 2022 November 30, 2022 Invoices
Hours
S. Kettle 2007 $335.00 $350.00 $375.00 $450.00 0.70 0.90 0.10 0.00 0.00 0.30 0.00 0.00 0.10 0.00 0.00 2.10
T. Van Klink 1988 $585.00 $585.00 N/A $650.00 13.40 11.00 0.00 2.90 0.00 0.00 0.00 10.60 4.50 1.90 23.20 67.50
A. Roth 2004 $435.00 $465.00 $480.00 N/A 0.40 0.00 1.60 2.80 0.70 1.10 1.50 0.00 0.00 0.00 0.00 8.10
K. Descoteaux 2019 N/A $200.00 N/A N/A 0.00 0.00 0.00 2.30 0.00 0.00 0.00 0.00 0.00 0.00 0.00 2.30
J. Cook - clerk N/A $165.00 $170.00 $175.00 N/A 0.70 0.30 3.10 5.30 2.80 2.20 1.80 0.00 0.00 0.00 0.00 16.20
A. Salomon - Articling Student N/A N/A N/A $140.00 N/A 0.00 0.00 0.00 0.00 2.50 0.00 0.00 0.00 0.00 0.00 0.00 2.50
H. Coulter - clerk N/A N/A N/A N/A $235.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.30 0.00 0.00 0.00 0.30
R. Armstrong - clerk N/A N/A N/A N/A $165.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.30 0.20 0.00 0.00 0.50

15.20 12.20 4.80 13.30 6.00 3.60 3.30 11.20 4.80 1.90 23.20 99.50

Total $
S. Kettle 2007 $335.00 $350.00 $375.00 $450.00 $234.50 $301.50 $35.00 $0.00 $0.00 $112.50 $0.00 $0.00 $45.00 $0.00 $0.00 $728.50
T. Van Klink 1988 $585.00 $585.00 N/A $650.00 $7,839.00 $6,435.00 $0.00 $1,696.50 $0.00 $0.00 $0.00 $6,890.00 $2,925.00 $1,235.00 $15,080.00 $42,100.50
A. Roth 2004 $435.00 $465.00 $480.00 N/A $174.00 $0.00 $744.00 $1,302.00 $336.00 $528.00 $720.00 $0.00 $0.00 $0.00 $0.00 $3,804.00
K. Descoteaux 2019 N/A $200.00 N/A N/A $0.00 $0.00 $0.00 $460.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $460.00
J. Cook - clerk N/A $165.00 $170.00 $175.00 N/A $115.50 $49.50 $527.00 $901.00 $490.00 $385.00 $315.00 $0.00 $0.00 $0.00 $0.00 $2,783.00
A. Salomon - Articling Student N/A N/A N/A $140.00 N/A $0.00 $0.00 $0.00 $0.00 $350.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $350.00
H. Coulter - clerk N/A N/A N/A N/A $235.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $70.50 $0.00 $0.00 $0.00 $70.50
R. Armstrong - clerk N/A N/A N/A N/A $165.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $49.50 $33.00 $0.00 $0.00 $82.50

$8,363.00 $6,786.00 $1,306.00 $4,359.50 $1,176.00 $1,025.50 $1,035.00 $7,010.00 $3,003.00 $1,235.00 $15,080.00 $50,379.00

Summary
Fees $8,363.00 $6,786.00 $1,306.00 $4,359.50 $1,176.00 $1,025.50 $1,035.00 $7,010.00 $3,003.00 $1,235.00 $15,080.00 $50,379.00
Disbursements $203.21 $412.21 $11.65 $73.80 $135.76 $11.99 $75.90 $55.65 $368.97 $0.00 $0.00 $1,349.14
HST $1,092.81 $935.76 $171.29 $576.33 $170.53 $134.88 $135.96 $916.46 $396.76 $160.55 $1,960.40 $6,651.73
Total $9,659.02 $8,133.97 $1,488.94 $5,009.63 $1,482.29 $1,172.37 $1,246.86 $7,982.11 $3,768.73 $1,395.55 $17,040.40 $58,379.87
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2502461 ONTARIO LTD. 

Applicant 
and PORTOFINO CORPORATION

Respondent 

Court File No.  CV-13-00019866-0000 

ONTARIO
SUPERIOR COURT OF JUSTICE 

Proceeding commenced at WINDSOR 

AFFIDAVIT OF MICHAEL PROSIA 
SWORN DECEMBER 12, 2022 

MILLER THOMSON LLP 
One London Place 
255 Queens Avenue, Suite 2010 
London, ON Canada  N6A 5R8 

Tony Van Klink   LSO#: 29008M 
tvanklink@millerthomson.com 
Tel: 519.931.3509 
Fax: 519.858.8511 

Lawyers for BDO Canada Limited, 
Court-Appointed Receiver of  
Portofino Corporation 
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October 25, 2022 

Delivered via E-mail (scherniak@bdo.ca) 

BDO Canada Limited 
633 Colborne Street 
Suite 100 
London, ON  N6B 2V3 

Attention: Stephen N. Cherniak, CPA, CA, CIRP 

Tony Van Klink 
Direct Line: 519.931.3509 
Tvanklink@millerthomson.com 

File: 082873.0012 

Dear Sir: 

Re: Portofino Corporation  

We refer to our opinions dated July 11, 2016 (the “July 11th Opinion”), November 7, 2016, 
August 17, 2017, April 4, 2018 and November 13, 2018.  Unless otherwise indicated, 
defined terms herein have the same meaning as in the July 11th Opinion.   

We confirm that the opinions expressed in the July 11th Opinion apply to the Net Receipts 
from sales of Units sold by the Receiver from August 23, 2018 to April 8, 2020, being the 
date on which the last of the unsold Units was sold by the Receiver. 

Yours truly, 
 
 
 
 
Tony Van Klink 
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November 21, 2022 

E-mail: scherniak@bdo.ca 

BDO Canada Limited 
633 Colborne Street, Unit 100 
London, ON   N6B 2V3 

Attention: Stephen N. Cherniak, CPA, CA, 
CIRP, LIT 

Tony Van Klink 
Direct Line: 519.931.3509 
tvanklink@millerthomson.com 

File: 082873.0012 

Dear Sir: 

Re: Portofino Corporation (the “Debtor”) 

By Order of Mr. Justice Thomas dated October 29, 2013, BDO Canada Limited (the 
“Receiver”) was appointed as receiver of the assets, undertakings and properties of the 
Debtor.   

We have previously provided to you our report and our opinion on the validity and 
enforceability of the security granted by the Debtor to Bank of Montreal (“BMO”)1 against 
the real property assets2 of the Debtor realized upon by the Receiver.   

The Receiver has also realized upon certain personal property assets of the Debtor 
including, the payment out of court of approximately $159,000 paid into court by the Debtor 
to vacate a construction lien, approximately $150,000 of construction holdback funds, 
approximately $64,000 by way of reimbursement for fees paid to maintain a letter of credit, 
$47,500 on account of a vendor take back mortgage and approximately $8,000 for a HST 
refund.  Further amounts may also be realized by the Receiver from a mortgage receivable 
and funds held in trust by Miller Canfield for the Debtor at the date of the Receiver’s 
appointment.  

The following is our report to you and opinion on the validity and enforceability of the 
security granted by the Debtor over its personal property assets (the “Personal Property”) 
in favour of those parties having registrations under the Personal Property Security Act, 
namely, Lombard General Insurance Company (“Lombard”), BMO and Sutts Strosberg 
LLP, now known as Strosberg Sasso Sutts LLP (“SSS”).  

ASSUMPTIONS AND QUALIFICATIONS 

The opinions expressed in this letter are subject to the qualifications and assumptions set 
forth on Schedule A to this letter. 
                                                

1 Through a series of assignments, this security is now held by Windsor Family Credit Union. 
2 The real property assets realized upon by the Receiver consisted on unsold units and parking spaces in the 

Portofino project and the collection of rents. 
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SEARCHES 

We have conducted the following searches: 

1. Corporation Profile Report – we obtained a corporation profile report from the 
Ministry of Government Services for the Province of Ontario with respect to the 
Debtor dated July 5, 2016 which confirms that the Debtor was incorporated under 
the name “Westview Park Gardens (2004) Inc.” on May 27, 2004.  The Debtor 
changed its name to its present name “Portofino Corporation” on July 20, 2005;  

2. Certificate of Status – we obtained a certificate of status from the Ministry of 
Government Services for the Province of Ontario with respect to the Debtor which 
confirms that the Debtor had not been dissolved as of July 6, 2016; 

3. Personal Property Security Act (Ontario) (the “PPSA”) – we obtained a search of 
registrations against the Debtor under the PPSA which search was current as of 
July 4, 2016.  The registrations disclosed by that search are summarized on 
Schedule B to this letter.   

SECURITY REVIEWED 

We have reviewed copies of the following security documents: 

1. Ontario Personal Property Security Act Security Agreement dated October 27, 2005 
granted by the Debtor in favour of BMO (the “BMO GSA”);  

2. General Security Agreement dated October 21, 2011 granted by the Debtor, Wilma 
Kathleen Capaldi and Portofino Riverside Tower Inc., jointly, in favour of SSS and 
General Security Agreement dated October 21, 2011 granted by the Debtor, Dr. 
Dante Capaldi and Portofino Riverside Tower Inc., jointly, in favour of SSS (the 
“SSS GSAs”); and  

3. Deposit Trust Agreement dated October 24, 2005 made between the Debtor and 
Lombard (the “Lombard DTA”). 

The BMO GSA 

The BMO GSA is executed by Dante J. Capaldi, as president, on behalf of the Debtor. 

Under the terms of the BMO GSA, the Debtor granted to BMO a security interest in all of its 
present and after acquired personal property as security for all of its present and future 
indebtedness to BMO.   

There is no apparent defect in the execution of the BMO GSA. 

The SSS GSAs 

The SSS GSAs are executed by Dante J. Capaldi, as president, on behalf of the Debtor. 
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Under the terms of the SSS GSAs, the Debtor granted to SSS a security interest in all of its 
present and after acquired personal property as security for the payment and performance 
of all of its present and future indebtedness to SSS.   

There is no apparent defect in the execution of the SSS GSAs. 

The Lombard DTA 

The copy of the Lombard DTA provided to us for review was not executed by the Debtor.   

Under the terms of the Lombard DTA, the Debtor granted to Lombard a security interest in 
the deposits paid to the Debtor by purchasers of condominium units as security for the 
payment and performance of all of its present and future indebtedness, liabilities and 
obligations to Lombard under an Indemnity Agreement and Tarion warranty bond issued by 
Lombard, among other things.   

We understand that the Personal Property realized upon by the Receiver does not include 
any customer deposits in which Lombard held a security interest. 

The PPSA Registrations 

The PPSA registrations outstanding against the Debtor as of July 4, 2016 are summarized 
on Schedule B.  Registrations have been made with respect to the Lombard DTA, BMO 
GSA and SSS GSAs.  

The Lombard registration is prior in time to the BMO and SSS registrations.  However, as 
mentioned above, Lombard’s security interest in the Personal Property is limited to certain 
purchaser’s deposits held by the Debtor prior to the Receiver’s appointment.  Lombard 
does not have a general security interest in all of the Personal Property, including the 
personal property realized upon by the Receiver.     

The BMO and SSS registrations are in proper form.  The BMO registration includes the 
collateral classifications of inventory, equipment, accounts, other and motor vehicles.  The 
SSS registration includes the collateral classifications of consumer goods, inventory, 
equipment, accounts and other.    

Through a series of assignments, the BMO registration has been assigned to Windsor 
Family Credit Union (“WFCU”). 

OPINIONS 

Subject to the qualifications and assumptions set forth on Schedule A to this letter, we are 
of the opinion that: 

1. The BMO GSA constitutes a valid and effective security interest in the Personal 
Property, securing all indebtedness and liabilities of the Debtor to BMO3;  

                                                

3 Now assigned to WFCU. 
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2. The SSS GSAs constitute valid and effective security interests in the Personal 
Property, securing all indebtedness and liabilities of the Debtor to SSS; and 

3. The security interest created by BMO GSA is perfected prior in time to, and has 
priority over, the security interests created by the SSS GSAs.   

Yours truly, 
 
 
 
 
Tony Van Klink 
TVK/jf 

Enclosure 
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SCHEDULE “A” 

Genuineness and Authenticity 

We assume the genuineness of all signatures and the authenticity of all documents or 
copies thereof. 

Equity and other Statutory Limitations 

The opinions herein expressed are subject to any equities between the parties of which we 
have no notice or knowledge.  

Proper Corporate Authorization  

We assume that the security documents described in the attached letter have been 
executed by proper signing officers of the Debtor duly authorized.  

Accuracy of PPSA Register and Public Records 

We have assumed the accuracy of all public records, indexes and filing systems which we 
have searched or have caused inquiries to be made.  We also assume that the 
registrations disclosed by the PPSA search which we have conducted accurately reflects 
the contents of and all registrations affecting the Debtor made by all secured parties. 

Laws of Ontario 

The opinions expressed herein, insofar as same relate to personal property, are limited to 
personal property located in the Province of Ontario.  The opinions expressed herein are, 
as well, limited to the laws of the Province of Ontario and all federal laws applicable therein. 

Consideration and Outstanding Indebtedness 

We assume that consideration was given by the secured parties to whom the security 
documents described in the attached letter were granted to support the granting of those 
security documents.  
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SCHEDULE B 

ONTARIO PERSONAL PROPERTY SECURITY ACT SEARCH 
IN THE NAME OF PORTOFINO CORPORATION 

FILE CURRENCY:  JULY 4, 2016 

 

REGISTRATION NO. SECURED PARTY COLLATERAL CLASSIFICATION PPSA (P)/ 
RSLA (R) 

20051129 0933 1862 0485 Lombard General 
Insurance Company of 
Canada 

Accounts, Other P 

20051209 1402 1462 8473 

Renewal 
20101005 1038 9011 1236 

Assignment 
20150626 1609 1590 8709 

Renewal 
20151021 1445 1530 1223 

Assignment 
20160530 1641 1590 9955 

Assignment 
20160530 1641 1590 9956 

Bank of Montreal 

 

 

RREF 

 

 

250 Ontario 

 
WFCU 

Inventory, Equipment, Accounts, 
Other, Motor Vehicle Included 

P 

20110919 1459 1862 9095 Sutts, Strosberg LLP Consumer Goods, Inventory, 
Equipment, Accounts, Other 

P 
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2502461 Ontario Ltd.
BMO Loan to Portofino Corporation assigned to 2502461 Ontario Ltd.
Statement at: 15-Nov-22
Prepared by Receiver

Interest Interest 
Date Rate (P+2) for period Principal Balance Note

08-Aug-17 4.95% 5,111,307.32$  (1)
07-Sep-17 5.20% 20,795.32  5,132,102.64    Interest to 07-Sep-17 (2)
20-Sep-17 5.20% 9,504.94    (1,700,000.00) 3,441,607.57    Interest to 20-Sep-17 (3)
18-Jan-18 5.45% 58,837.35  3,500,444.92    Interest to 18-Jan-18 (4)
10-May-18 5.45% 58,538.95  (1,700,000.00) 1,858,983.87    Interest to 10-May-18 (5)

01-Jul-18 5.45% 14,433.86  1,873,417.73    Interest to 01-Jul-18 (6)
12-Jul-18 5.70% 3,077.02    1,876,494.76    Interest to 12-Jul-18 (7)

25-Oct-18 5.95% 30,769.37  1,907,264.13    Interest to 25-Oct-18 (8)
30-Nov-18 5.95% 11,192.77  (1,400,000.00) 518,456.90       Interest to 30-Nov-18 (9)
01-Jul-19 5.95% 18,001.82  536,458.71       Interest to 01-Jul-19 (10)

05-Mar-20 5.45% 21,687.63  558,146.34       Interest to 05-Mar-20 (11)
17-Mar-20 4.95% 1,000.08    559,146.42       Interest to 17-Mar-20 (12)
30-Mar-20 4.45% 985.78       560,132.20       Interest to 30-Mar-20 (13)
01-Jul-20 4.45% 6,350.98    566,483.18       Interest to 01-Jul-20 (14)
01-Jul-21 4.45% 25,208.50  591,691.68       Interest to 01-Jul-21 (15)

03-Mar-22 4.70% 17,673.75  609,365.43       Interest to 03-Mar-22 (16)
14-Apr-22 5.20% 3,295.58    612,661.01       Interest to 14-Apr-22 (17)
02-Jun-22 5.70% 4,276.88    616,937.89       Interest to 02-Jun-22 (18)
01-Jul-22 5.70% 2,793.97    619,731.86       Interest to 01-Jul-22 (19)
14-Jul-22 6.70% 1,258.14    620,990.00       Interest to 14-Jul-22 (20)

08-Sep-22 7.45% 6,383.44    627,373.44       Interest to 08-Sep-22 (21)
27-Oct-22 7.95% 6,274.59    633,648.03       Interest to 27-Oct-22 (22)
15-Nov-22 7.95% 2,622.26    636,270.29       Interest to 15-Nov-22

Per diem 138.01$            

Description

Mortgage Statement
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2502461 Ontario Ltd.
BMO Loan to Portofino Corporation assigned to 2502461 Ontario Ltd.
Statement at: 15-Nov-22
Prepared by Receiver

Notes   
(1)

(2) Increase in BMO prime rate to 3.20%, effective Sept. 7, 2017.
(3) Distribution of $1,700,000 as approved by Order of Justice Patterson dated Sept. 19, 2017.   
(4) Increase in BMO prime rate to 3.45%, effective Jan. 18, 2018.
(5) Distribution of $1,700,000 as approved by Order of Justice Verbeem dated May 8, 2018.  
(6) Portofino Corporation fiscal year end, July 1, 2018.  
(7) Increase in BMO prime rate to 3.70%, effective July 12, 2018.
(8) Increase in BMO prime rate to 3.95%, effective October 25, 2018.
(9) Distribution of $1,400,000 as approved by Order of Justice Carey dated November 27, 2018.  

(10) Portofino Corporation fiscal year end, July 1, 2019.  

(11) Decrease in BMO prime rate to 3.45%, effective March 5, 2020.  

(12) Decrease in BMO prime rate to 2.95%, effective March 17, 2020.
(13) Decrease in BMO prime rate to 2.45%, effective March 30, 2020.   

(14) Portofino Corporation fiscal year end, July 1, 2020.
(15) Portofino Corporation fiscal year end, July 1, 2021.  

(16) Increase in BMO prime rate to 2.70%, effective March 3, 2022.
(17) Increase in BMO prime rate to 3.20%, effective April 14, 2022.
(18) Increase in BMO prime rate to 3.70%, effective June 2, 2022.
(19) Portofino Corporation fiscal year end, July 1, 2022.  

(20) Increase in BMO prime rate to 4.70%, effective July 14, 2022.
(21) Increase in BMO prime rate to 5.45%, effective September 8, 2022.
(22) Increase in BMO prime rate to 5.95%, effective October 27, 2022.

2502461 Ontario Ltd. ("2502461 Ontario") loan balance at  Aug. 8, 2017, per Mortgage Statement provided to 
Receiver by 2502461 Ontario. Mortgage statement commences from  "4/1/15 Opening Balance" of $9,982,007.22, for 
which 2502461 Ontario has provided support in the form of BMO Loan account statement at March 31, 2015. Receiver 
has reviewed subsequent transaction dates and particulars, interest rates and interest calculations.
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