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INTRODUCTION

Commerx Corporation (the “Company”) supports an order dismissing the Appeal of Notice of
Disallowance (the “Application”) of Fortitude Financial Investments Inc. (“Fortitude’) filed

October 21, 2019.

On June 5, 2016, the Company and Fortitude entered into a Loan Agreement (the “Loan
Agreement”) whereby Fortitude advanced a principal sum of One Million United States Dollars
($1,000,000.00 USD) to the Company (the “Loan”).

Pursuant to the Loan Agreement the Loan would mature on July 5, 2017.

Agreed Book of Exhibits TAB 19 para 10-12 [Affidavit of Rob Follows]

4.

Prior to the Loan maturing, the parties entered into a settlement agreement on December 30,
2016 ("Settlement Agreement”’) wherein the L.oan was converted to equity (the “Debt Conversion

Agreement”). The Settlement Agreement provided that:

1. In connection with the Fortitude Loan Conversion, on the date hereof Commerx and
Fortitude shall execute and deliver the debt conversion agreement in the form attached
hereto as Schedule C (the "Debt Conversion Agreement”), pursuant to which
Commerx shall issue 1,148,381 Class "F" Preferred Shares (the “Fortitude Class “F"
Shares") in the capital of Commerx to Fortitude in full and final settlement of all amounts

outstanding under the Loan Agreement.

33. This Agreement and the Schedules referred to herein constitute the entire agreement
between the parties hereto and, except as otherwise stipulated herein, supersedes all
prior agreements, representations, warranties, statements, promises, information,
arrangements and understandings, whether oral or written, express or implied, with

respect to the subject matter hereof.

Agreed Book of Exhibits TAB 14 [Settlement Agreement (Body Only)]

The Debt Conversion Agreement, referred to in clause 1 of the Settlement Agreement and

appended as Schedule C to the Settiement Agreement, provided that:



1. Extinguishment of Debt. On and subject to the provisions of the Agreement and
concurrently with the execution and delivery of this Agreement, the Corporation shall
issue the Conversion Shares to [Fortitude] in consideration for the extinguishment of the

full amount of the Debt, and:

(a [Fortitude] hereby accepts such issue of the Conversion Shares in full payment

and satisfaction of the Debt; and

(b) the Debt is no longer due and payable or otherwise owing by the Corporation.

6. Releases. Upon completion of the issuance of Conversion Shares, [Fortitude]

does hereby irrevocably release and discharge:

(a) The Corporation from and against any and all obligations and liabilities arising
under or in connection with the Loan Agreement other than those obligations and

liabilities that survive termination of the Loan Agreement pursuant to its terms; and

(b) Kuthawy and his successors, administrators and assigns from and against all

obligations and liabilities arising under or in connection with the Guarantee.

11. Entire Agreement. This Agreement constitutes the entire agreement between
the parties hereto and supersedes all prior agreements and understanding betwsen the
parties hereto with respect to the specific matters described herein. There are not and
shall not be any verbal statements, representations, warranties, undertakings or
agreements between the parties hereto and this Agreement any not be amended or

modified in any respect except by written instrument signed by each parties hereto.

Agreed Book of Exhibits TAB 28 [Debt Conversion Agreement]

6. The rights which attach to the Class "F" Preferred Shares are outlined in Schedule D of the

Settlement Agreement, the Articles of Amendment of Commerx, provides as follows:

(c) in the event of the liquidation, dissolution or winding-up of the Corporation,
whether voluntary or involuntary, or any other distribution of the assets of the

Corporation among its shareholders for the purpose of winding up its affairs,



subject to the rights, privileges, restrictions and conditions attaching to the Class
"E" Preferred Shares, the Ciass "F" Preferred Shares and the Class "G"
Preferred Shares, the holders of the Class "A" Shares, Class "B" Shares, Class
"C" Shares and Class "D" Shares shall share equally in the remaining property of

the Corporation;

(b) subject to paragraph 2(g), each of the Class "E" Preferred Shares and Class
"F" Preferred Shares shall be entitled to receive, in preference and priority to any
payment of dividends on any other class of shares of the Corporation, cumulative
dividends at a rate of 6.0% per annum, calculated and accruing daily and
compounded on an annual basis, of: (i) in the case of the Class "E" Preferred
Shares, the Class "E" Redemption Amount (as hereinafter defined), and (ji) in the
case of the Ciass "F" Preferred Shares, the Class "F" Redemption Amount (as
hereinafter defined), and, for the purposes of calculating such dividends, the
Class "E" Preferred Shares and the Class "F" Preferred Shares shall be deemed
to have been issued on December 30, 2016. The holders of the Class "E"
Preferred Shares and the Class "F" Preferred Shares shall not be entitled to any

dividends in excess of the dividends provided herein;

(d) the redemption amount with respect to each Class "F" Preferred Share shall
be USDS1.00 (the "Class "F" Redemption Amount");

(g) without limiting the generality of paragraph 2(e) and the obligations of the
Corporation thereunder, if the Corporation fails to redeem or repurchase any
Class "E" Preferred Share or Class "F" Preferred Share on or prior to June 30,
2017 due to the requirements of applicable law or otherwise, the rate at which
Class "E" Preferred Shares and Class "F" Preferred Shares shall be entitled to
receive cumulative dividends shall be 24.0% per annum, calculated and accruing
daily and uncompounded, of the Class "E" Redemption Amount (in the case of
Class "E" Preferred Shares) or the Class "F"' Redemption Amount (in the case of
Class "F" Preferred Shares), as applicable, until the date that such shares are

redeemed or repurchased by the Corporation in accordance with their terms;



Agreed Book of Exhibits TAB 29 [Commerx — Articles of Amendment]

10.

ISSUES

The only issue with respect to Fortitude’s application is whether the Fortitude claim has been

properly characterised as an equity claim by the Proposal Trustee.

LAW AND ARGUMENT

Standard of Review

We agree with and adopt the position of the Trustee, set out in their Supplemental Bench Brief,

that the standard of review is correctness.

The Legislation

As demonstrated below, the legislation clearly provides that Fortitude’s claim must be classified

as an equity claim.

On September 18, 2009 amendments to the Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3
(the “BIA") and the Companies' Creditors Arrangement Act, RSC 1985, ¢ C-36 (the “CCAA”")
came into force (the “2009 Amendments”). Following the 2009 Amendments, a definition for

equity claim was added to section 2 of the BIA as follows:

equity claim means a claim that is in respect of an equity interest, including a claim for, among

others,
(a) a dividend or similar payment,
(b) a return of capital,
(c) a redemption or retraction obligation,

(d) a monetary loss resulting from the ownership, purchase or sale of an equity interest
or from the rescission, or, in Quebec, the annulment, of a purchase or sale of an equity

interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to
(d) (réclamation relative a des capitaux propres)

TAB 1 — Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 excerpt



11.

The 2009 Amendments provided a broad and expansive definition for equity claims which "should
be given an expansive interpretation, and include matters which might not otherwise be within the

meaning of the term”.

TAB 2 - Sino-Forest Corporation (Re}, 2012 ONCA 816 paragraph 44

12.

Fortitude advances their claim on the basis that the Company failed to redeem the Shares on
demand and as agreed upon. The Ontario Superior Court confirmed that where a claim is for
unperformed redemption requests, that claim falls within the section 2 definition of an equity

claim.

TAB 3 — Nelson Financial Group Ltd., 2010 ONSC 6229 para 33

C.

13.

14.

The Case Law

We once again agree with and adopt the position of the Proposal Trustee as set out in their
Supplementary Brief. As such, we will not go over every aspect of the applicable cases in
situations wherein our submissions would be substantially similar to that of the Proposal Trustee.

The applicable test is set out in the Supreme Court of British Columbia in All Canadian
Investment Corporation (Re), 2019 BCSC 1488 (Canadian Investment) which relied upon the

following factors when assessing the nature of a claim:

(a) The specific language contained in the company’s articles and the transaction
documents;

(b) The right of a shareholder to redeem their shares;

(©) Whether the shareholder had upside potential in the return of their investment;

(d) Whether the shareholder had the right to receive dividends;

(e) Treatment on liguidation, dissolution, or winding up; and
i) Whether the shares are treated as equity or debt in the financial statements of the
corporation.

The Supplemental Bench Brief of the Proposal Trustee Tab 3 para 85

15.

The application of the above factors to the facts of this matter support the finding that Fortitude is

an equity claimant.



16. As set out above, the clear terms of both the Settlement Agreement and Debt Conversion

Agreement expressly provide that the parties intended to convert the Loan to equity.
The right to receive dividends
17. The right to receive dividends is a strong indicator of an equity relationship.
The Supplemental Bench Brief of the Proposal Trustee Tab 3 para 85

18. Schedule D of the Settlement Agreement, the Articles of Amendment of Commerx, confirms that

the Fortitude’s Class “F" preferred shares are entitled to receive dividends:

(d) subject to the provisions of the Act and subject to the rights, privileges,
restrictions and conditions attaching to the Class "E" Preferred Shares, the Class
"F" Preferred Shares and the Class "G" Preferred Shares, the Class "A" Shares,
Class "B" Shares, Class "C" Shares and Class "D" Shares shall have the right to
dividends as fixed in the discretion of the board of directors of the Corporation

(the "Board");
Agreed Book of Exhibits TAB 29 [Commerx — Articles of Amendment]

Treatment on liquidation, dissolution, or winding up

19. The liquidation, dissolution or winding-up clauses in the Articles of Amendment of Commerx are

consistent with the finding that Fortitude claim is an equity claim.

20. In Nelson, the Court found that a where a dissolution clause provides that preferred shareholders
rank ahead of common shareholders, it is implicit that preferred shareholders rank behind

creditors.

TAB 3 — para 31

21. At set out above, the dissolution clause in Schedule D of the Settlement Agreement, the Articles
of Amendment of Commerx, mandates that preferred shareholders rank ahead of common
shareholders. Therefore, Nelson applies such that Fortitude would be deemed to be an equity

stakeholder — not a creditor.



D. Contractual Interpretation post-Sattva

23. Sattva Capital Corp. v. Creston Moly Corp. 2014 SCC 53 (Sattva) provides that Courts may, even
in the absence of ambiguity, assess the surrounding circumstances when interpreting a contract.
Nevertheless, Sattva is clear that evidence external to the words of a written contract cannot be

used to add to, subtract from, vary, or contradict a contract.
The Supplemental Bench Brief of the Proposal Trustee Tab 7 para 59

24, Further, Sattva establishes that surrounding circumstances should only be used as an objective
interpretive aid to determine the meaning of the words that the parties have used, and not to

change or overrule the meaning of those words.
The Supplemental Bench Brief of the Proposal Trustee Tab 7 para 60

25. In this case the Settlement Agreement and Debt Conversion Agreement are perfectly clear.

Fortitude’s attempt to rely on parole evidence is neither helpful nor necessary.
V. RELIEF SOUGHT
26. The Company respectfully submits that the appeal should be denied.
ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 12 DAY OF NOVEMBER, 2019.
BURSTALL LLP

Py

Per: .

Scott C. Chimuk and Jasmin Dhaliwal
Counsel for Commerx Corporation
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Bankruptcy and Insolvency
Section 2

eligible financlial contract means an agreement of a
prescribed kind; (contrat financier admissible)

equilty claim means a claim that is in respeet of an equi-
ty interest, including a claim for, among others,

(a) adividend or similar payment,
{b) areturn of capital,
{¢) aredemption or retraction obligation,

(d) a monetary loss resulting from the ownership,
purchase or sale of an equity interest or from the
rescission, or, in Quebec, the annulment, of a pur-
chase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim re-
ferred to in any of paragraphs (a) to (d); (réclamation
relstive a des capitaux propres)

equity interest means

(a) in the case of a corporation other than an income
trust, a share in the corporation — or a warrant or op-
tion or another right to acquire a share in the corpora-
tion — other than one that is derived from a convert-
ible debt, and

{b) in the case of an income trust, a unit in the income
trust — or a warrant or option or another right to ac-
quire a unit in the income trust — other than one that
is derived from a convertible debt; (intérét relatif a

des capitaux propres)

executing officer includes a sheriff, a bailiff and any of-
ficer charged with the execution of a writ or other process
under this Act or any other Act or ing with re-
spect to any property of a debtor; (huissier- exécutant)

financial collateral means any of the following that is
subject to an interest, or in the Province of Quebec a

right, that secures payment or performance of an obliga-
tion in respect of an eligible financial contract or that is
subject to a title transfer credit support agreement:

(@) cash or cash equivalents, including negotiable in-
struments and demand deposits,

(b) securities, a securities account, a securities entitle-
ment or a right to acquire securities, or

(c) a futures agreement or a futures account;
(garantie financiére)

General Rules means the General Rules referred to in
section 209; (Régles générales)

Current to August 15, 2019
Last amended on June 21, 2018

failli Personne qui a fait une cession ou contre laquelle a
été rendue une ordonnance de faillitez Peut aussi
s'entendre de la situation juridique d’une telle personne.
(bankrupt)

faillite 1°état de faillite ou le fait de devenir en faillite,
(bankruptcy)

fiducie de revenu Fiducie qui posséde un actif au
Canada et dont les parts sont inscrites 4 une bourse de
valeurs mobiliéres visée par les Régles générales a 1a date
de l'ouverture de la faillite, ou sont détenues en majorité
par une fiducie dont les parts sont inscrites & une telle
bourse a cette date. (income trust)

garantie financiére S'il est assujetti soit 4 un intérét ou,
dans la province de Québec, & un droit garantissant le
paiement d'une somme ou l'exécution d'une obligation
relativement 4 un contrat financier admissible, soit a un
accord de transfert de titres pour obtention de crédit, I'un
ou I'autre des éléments suivants :

a) les sommes en espices et les équivalents de
trésorerie — notamment les effets négociables et
dépbts & vue;

b) les titres, comptes de titres, droits intermédiés et
droits d'acquérir des titres;

¢} les contrats 4 terme ou comptes de conirats a
terme. (financial collateral)

huissier-exécutant Shérif, huissier ou autre personne
chargée de I'exécution d’un bref ou autre procédure sous
'autorité de la présente loi ou de toute autre loi, ou de
toute autre procédure relative aux biens du débiteur.
(sheriff)

Intérét relatif a des capitaux propres

a) S'agissant d’'une personne morale autre qu'une
fiducie de revenu, action de celleci ou bon de
souscription, option ou autre droit permettant

d uequé:nr une telle action et ne provenant pas de la
conversion d’une dette convertible;

b} s’agissant d’'une fiducie de revenu, part de celle-ci
ou bon de souscription, option ou autre droit
permettant d’acquérir une telle part et ne provenant
pas de la conversion d’une dette convertible. (equity
interast)

localité En parlant d’'un débiteur, le lieu principal o,
selon le cas:

a) il a exercé ses activités au cours de l'année
précédant I'ouverture de sa faillite;

Ajour au 15 200t 2018
Dernidre modification le 21 juin 2019






In the Matter of a Plan of Compromise or Arrangement of

Sino-Forest Corxrporation

[Indexed asg: Sino-Forest Corp. (Re)]

114 O.R. (3d) 304

2012 ONCA 816

Court of Appeal for Ontario,
Goudge, Hoy and Pepall JJ.A.
November 23, 2012

Debtor and creditor -- Arrangements -- Shareholders of
company commencing class actions against company, underwriters
and auditors for misrepresentation -- Plaintiffs alleging that
misrepresentations artificially inflated price of company's
shares -- Company successfully seeking protection under
Companies' Creditors Arrangement Act ("CCAA") -- Underwriters
and auditors filing proofs of claim against company seeking

contribution and indemnity for any amounts they might be

ordered to pay as damages in class actions -- Supervising judge

not erring in finding that those claims were equity claims
within meaning of s. 2(1) of CCAA despite fact that
underwriters and auditors were not holders of an equity
interest -- Companies' Creditors Arrangement Act, R.S.C. 1985,

c. C-36, s. 2(1).

The appellant underwriters provided underwriting services in
connection with three S Co. equity offerings and four S Co.
note offerings. The appellant auditors served as S Co.'s

auditors at the relevant time. Shareholders of S Co. brought

2012 ONCA 816 (CanLll)



proposed class actions against S Co. and, among others, the
underwriters and auditors, alleging that S Co. repeatedly
misrepresented its assets and financial situation and its
compliance with generally accepted accounting principles in its
public disclosure, that the auditors and underwriters failed to
detect those misrepresentations, and that the auditors
misrepresented that their audit reports [page305] were prepared
in accordance with generally accepted auditing standards. They
claimed that the misrepresentations artificially inflated the
price of S Co.'s shares and that proposed class members
suffered damages when the shares fell after the truth was
revealed. S Co. successfully sought protection pursuant to the
provisions of the Companies' Creditors Arrangement Act
("CCAA") . The auditors and underwriters filed proofs of

claim seeking contribution and indemnity for, among other
things, any amounts that they were ordered to pay as damages to
the plaintiffs in the class actions. S Co. applied for an order
that the claims against it arising from the ownership, purchase
or sale of an equity interest in the company, including
shareholder claims, and any indemnification claim against it
related to or arising from the shareholder claims, including
the claims for contribution or indemnity, were equity claims
under the CCAA. The application was granted. The underwriters

and auditors appealed.

Held, the appeal should be dismissed.

The definition of equity claim in s. 2(1) of the CCAA focuses
on the nature of the claim, and not the identity of the
claimant. The appellants' claims for contribution and indemnity
were clearly equity claims, despite the fact that the
appellants did not have an equity interest in S Co. Parliament
adopted expansive language in defining "equity claim".
Parliament employed the phrase "in respect of" twice in
defining equity claim: in the opening portion of the
definition, it refers to an equity claim as a "claim that is in
~ respect of an equity interest", and in para. (e) it refers to
"contribution or indemnity in respect of a claim referred to
in any of paragraphs (a) to (d)". The Supreme Court of Canada
has repeatedly held that the words "in respect of" are of the

widest possible scope, conveying some link or connection

2012 ONCA 816 (CanLlil)



between two related subjects. It was conceded that the
shareholder claims against S Co. were claims for "a monetary
loss resulting from the ownership, purchase or sale of an
equity interest", within the meaning of para. (d) of the
definition of "equity claim". There was an obvious link between
the appellants' claims against S Co. for contribution and
indemnity and the shareholders' claims against S Co. Parliament
also defined equity claim as "including a claim for, among
others", the claims described in paras. (a) to (e). The Supreme
Court has held that the phrase "including" indicates that the
preceding words -- "a claim that is in respect of an equity
interest" -- should be given an expansive interpretation, and
include matters which might not otherwise be within the meaning
of the term. Accordingly, the appellants' claims, which clearly
fell within para. (e), were included within the meaning of the
phrase "claim that is in respect of an equity interest".
Parliament chose not to include language in s. 2(1l) restricting
claims for contribution or indemnity to those made by
shareholders. If only a person with an equity interest could
assert an equity claim, para. (e) would be rendered
meaningless. No legislative provision should be interpreted so
as to render it mere surplusage. Looking at s. 2(1) as a whole,
it appeared that the remedies available to shareholders were
all addressed by s. 2(1) (a) to (d). The logic of s. 2(1) (a) to
(e) therefore also supported the notion that para. (e)
referred to claims for contribution and indemnity not by
shareholders, but by others. The definition of "equity claim"
was sufficiently clear to alter the pre-existing common law.
Cases referred to
Blue Range Resource Corp. (Re), [2000] A.J. No. 14, 2000 ABQB
4, [2000] 4 W.W.R. 738, 76 Alta. L.R. (3d) 338, 259 A.R. 30,
15 C.B.R. (4th) 169, 94 A.C.W.S. (3d) 223; CanadianOxy
Chemicals Ltd. v. Canada (Attorney General), [1999] 1 S.C.R.
743, [1998] S.C.J. No. 87, 171 D.L.R. (4th) 733, 237 N.R.

373, J.E. 99-861, 122 B.C.A.C. 1, 133 C.C.C. (3d) 426, 29
C.E.L.R. (N.S.) 1, 23 C.R. (5th) 259, 41 W.C.B. (2d) 411;

[page306] Central Capital Corp. (Re) (1996), 27 O.R. (3d)

494, [1996] O0.J. No. 359, 132 D.L.R. (4th) 223, 88 O.A.C.

161, 26 B.L.R. (2d) 88, 38 C.B.R. (3d) 1, 61 A.C.W.S. (3d) 18

(C.A.); EarthFirst Canada Inc. (Re), [2009] A.J. No. 749,

2009 ABQB 316, 56 C.B.R. (5th) 102; Goodyear Tire & Rubber

2012 ONCA 816 (CanLll)



Co. of Canada v. T. Eaton Co., [1956] S.C.R. 610, [1956]
S.c.J. No. 37, 4 D.L.R. (2d) 1, 28 C.P.R. 25, 56 D.T.C. 1060;
In Re: Mid-American Waste Systems, Inc., 228 B.R. 816 (Bankr.
Del. 1999); Markevich v. Canada, [2003] 1 S.C.R. 94, [2003]
S.C.J. No. 8, 2003 SCC 9, 239 F.T.R. 159, 223 D.L.R. (4th)
17, 300 N.R. 321, J.E. 2003-506, 2003 D.T.C. 5185, 120
A.C.W.S. (3d) 532; National Bank of Canada v. Merit Energy
Ltd., [2002] A.J. No. 6, 2002 ABCA 5, [2002] 3 W.W.R. 215,
317 A.R. 319, affg [2001] A.J. No. 918, 2001 ABQB 583, [2001]
10 W.W.R. 305, 95 Alta. L.R. (3d) 166, 294 A.R. 15, 28 C.B.R.
(4th) 228, 107 A.C.W.S. (3d) 182 (Q.B.); National Bank of
Greece (Canada) v. Katsikonouris, [1990] 2 S.C.R. 1029,
[1990] S.C.J. No. 95, 74 D.L.R. (4th) 197, 115 N.R. 42,

J.E. 90-1410, 32 Q.A.C. 250, 50 C.C.L.I. 1, [1990] I.L.R.
1-2663 at 10478, 23 A.C.W.S. (3d) 74; Nelgon Financial Group
Ltd. (Re), [2010] O.J. No. 4903, 2010 ONSC 6229, 75 B.L.R.
(4th) 302, 71 C.B.R. (5th) 153 (S.C.J.); Parry Sound
(District) Social Services Administration Board v. Ontario
Public Service Employees Union, Local 324, [2003] 2 S.C.R.
157, [2003] S.C.J. No. 42, 2003 SCC 42, 230 D.L.R. (4th) 257,
308 N.R. 271, 177 O.A.C. 235, J.E. 2003-1790, 7 Admin. L.R.
(4th) 177, 31 C.C.E.L. (3d) 1, [2003] CLLC 220-062, 125
A.C.W.S. (3d) 85; R. v. Nowegijick, [1983] 1 S.C.R. 29,
[1983] S.C.J. No. 5, 144 D.L.R. (3d) 193, 46 N.R. 41,

(1983] 2 C.N.L.R. 89, [1983] C.T.C. 20, 83 D.T.C. 5041, 18
A.C.W.S. (2d) 2; R. v. Proulx, [2000] 1 S.C.R. 61, [2000]
S.C.J. No. 6, 2000 8CC 5, 182 D.L.R. (4th) 1, 249 N.R. 201,
[2000] 4 W.W.R. 21, J.E. 2000-264, 142 Man. R. (2d) 161,

140 C.C.C. (3d) 449, 30 C.R. (5th) 1, 49 M.V.R. (3d) 163, 44
W.C.B. (2d) 479; Return on Innovation Capital Ltd. v. Gandi
Innovations Ltd., [2011] O0.J. No. 3827, 2011 ONSC 5018, 83
C.B.R. (5th) 123, 206 A.C.W.S. (3d) 464 (S.C.J.) [Leave to
appeal refused [2012] O.J. No. 31, 2012 ONCA 10, 90 C.B.R.
(5th) 141, 211 A.C.W.S. (3d) 264]; Stelco Inc. (Re),

[2006] O0.J. No. 276, 14 B.L.R. (4th) 260, 17 C.B.R. (5th)

78, 145 A.C.W.S. (3d) 194 (s.C.J.)

Statutes referred to

Bankruptcy and Insolvency Act, R.S.C. 1985, c¢. B-3, ss. 2 [as
am.], 121 [as am.]

Bankruptcy Code, 11 U.S.C.S. 502(e) (1) (B)

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 [as
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am.], ss. 2(1) [as am], (a)-(e), 6(8), 22.1 [as am.]

Negligence Act, R.S.0. 1990, c¢. N.1 [as am.], s. 2

Securities Act, R.S.A. 2000, c¢. S-4, s. 203(1) [as am.], (10)

Securities Act, R.S.B.C. 1996, c. 418, s. 131(1) [as am.], (11)

Securities Act, R.S.N.L. 1990, c¢. S-13, s. 130(1), (8)

Securities Act, R.S.N.S. 1989, c. 418, s. 137(1), (8)

Securities Act, R.S.0. 1990, c. S.5, s. 130(1) [as am.], (8)

Securities Act, R.S.P.E.I. 1988, c¢. S-3.1, s. 111(1), (12)

Securities Act, R.S.Q., ¢. V-1.1, sgs. 218 [as am.], 219, 221
[as am.]

Securities Act, S.N.B. 2004, c. S-5.5, s. 149(1), (9)

Securities Act, S.N.W.T. 2008, c. 10, s. 111(1), (12)

Securities Act, S.Nu. 2008, c. 12, s. 111(1), (12)

Securities Act, S.Y. 2007, c¢. 16, s. 111(1), (13)

The Securities Act, C.C.S.M. ¢. 850, s. 141(1), (11)

The Securities Act, 1988, S.S. 1988-89, c¢. S-42.2, s. 137(1),
(9)

Authorities referred to
Driedger, Elmer A., Construction of Statutes, 2nd ed. (Toronto:

Butterworths, 1983) [page307]

APPEAL from the order of Morawetz J., [2012] O0.J. No. 3627,
2012 ONSC 4377 (S.C.J.) declaring that the appellants' claims
were equity claims within the meaning of the Companies'

Creditors Arrangement Act.

Peter H. Griffin, Peter J. Osborne and Shara Roy, for

appellant Ernst & Young LLP.

Sheila Block and David Bish, for appellants Credit Suisse
Securities (Canada) Inc., TD Securities Inc., Dundee Securities
Corporation (now known as DWM Securities Inc.), RBC Dominion
Securities Inc., Scotia Capital Inc., CIBC World Markets Inc.,
Merrill Lynch Canada Inc., Canaccord Financial Ltd. (now known
as Canaccord Genuity Corp.), Maison Placements Canada Inc.,
Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce,
Fenner & Smith Incorporated, successor by merger to Banc of

America Securities LLC.
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Kenneth Dekker, for appellant BDO Limited.

Robert W. Staley, Derek J. Bell and Jonathan Bell, for

respondent Sino-Forest Corporation.

Benjamin Zarnett, Robert Chadwick and Julie Rosenthal, for

respondent Ad Hoc Committee of Noteholders.

Clifton Prophet, for monitor FTI Consulting Canada Inc.

Kirk M. Baert, A. Dimitri Lascaris and Massimo Starnino, for

respondent Ad Hoc Committee of Purchasers.

Emily Cole, for respondent Allen Chan.

Erin Pleet, for resgspondent David Horsley.

David Gadsden, for respondent Pyry (Beijing).

Larry Lowenstein and Edward A. Sellers, for respondent board

of directors.

BY THE COURT: --

I Overview

[1] In 2009, the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36, as amended ("CCAA"), was amended to expressly
provide that general creditors are to be paid in full before an

equity claim is paid.

[2] This appeal considers the definition of "equity claim" in
s. 2(1) of the CCAA. More particularly, the central issue is
whether claims by auditors and underwriters against the
respondent debtor, Sino-Forest Corporation ("Sino-Forest"), for
contribution and indemnity fall within that definition. The
claims arise out of proposed shareholder class actions for

misrepresentation. [page308]

[3] The appellants argue that the supervising judge erred in

concluding that the claims at issue are equity claims within
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the meaning of the CCAA and in determining the issue before the
claims procedure established in Sino-Forest's CCAA proceeding

had been completed.

[4] For the reasons that follow, we conclude that the
supervising judge did not err and accordingly dismiss this
appeal.

IT The Background
(a) The parties

[5] Sino-Forest is a Canadian public holding company that
holds the shares of numerous subsidiaries, which in turn own,
directly or indirectly, forestry assets located principally in
the People's Republic of China. Its common shares are listed on
the Toronto Stock Exchange. Sino-Forest also issued
approximately $1.8 billion of unsecured notes, in four series.
Trading in Sino-Forest shares ceased on August 26, 2011, as a
result of a cease-trade order made by the Ontario Securities

Commission.

[6] The appellant underwriters [See Note 1 below] provided
underwriting services in connection with three separate Sino-
Forest equity offerings in June 2007, June 2009 and December
2009, and four separate Sino-Forest note offerings in July
2008, June 2009, December 2009 and October 2010. Certain
underwriters entered into agreements with Sino-Forest in which
Sino-Forest agreed to indemnify the underwriters in connection
with an array of matters that could arise from their

participation in these offerings.

[7] The appellant BDO Limited ("BDO") is a Hong Kong-based
accounting firm that served as Sino-Forest's auditor between
2005 and August 2007, and audited its annual financial
statements for the years ended December 31, 2005 and December

31, 2006.

[8] The engagement agreements governing BDO's audits of Sino-
Forest provided that the company's management bore the
primary responsibility for preparing its financial statements
in accordance with generally accepted accounting principles

("GAAP") [page309] and implementing internal controls to
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prevent and detect fraud and error in relation to its financial

reporting.

[9] BDO's audit report for 2006 was incorporated by reference
into a June 2007 prospectus issued by Sino-Forest regarding the
offering of its shares to the public. This use by Sino-Forest
was governed by an engagement agreement dated May 23, 2007 in
which Sino-Forest agreed to indemnify BDO in respect of any
claims by the underwriters or any third party that arose as a
result of the further steps taken by BDO in relation to the

issuance of the June 2007 prospectus.

[10] The appellant Ernst & Young LLP ("E&Y") served as Sino-
Forest's auditor for the years 2007 to 2012, and delivered
auditors' reports with respect to the consolidated financial
statements of Sino-Forest for fiscal years ended December 31,
2007 to 2010, inclusive. In each year for which it prepared a
report, E&Y entered into an audit engagement letter with Sino-
Forest in which Sino-Forest undertook to prepare its
financial statements in accordance with GAAP, design and
implement internal controls to prevent and detect fraud and
error, and provide E&Y with its complete financial records and
related information. Some of these letters contained an

indemnity in favour of E&Y.

[11] The respondent Ad Hoc Committee of Noteholders consists
of noteholders owning approximately one-half of Sino-Forest's
total noteholder debt. [See Note 2 below] They are creditors
who have debt claims against Sino-Forest; they are not equity

claimants.

[12] Sino-Forest has insufficient assets to satisfy all the
claims against it. To the extent that the appellants' claims
are accepted and are treated as debt claims rather than equity
claims, the noteholders' recovery will be diminished.

(b) The class actions

[13] In 2011 and January of 2012, proposed class actions were
commenced in Ontario, Quebec, Saskatchewan and New York State
against, amongst others, Sino-Forest, certain of its officers,

directors and employees, BDO, E&Y and the underwriters. Sino-
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Forest is sued in all actions. [See Note 3 below] [page310]

[14] The proposed representative plaintiffs in the class
actions are shareholders of Sino-Forest. They allege that Sino-
Forest repeatedly misrepresented its assets and financial
situation and its compliance with GAAP in its public
disclosure; the appellant auditors and underwriters failed to
detect these misrepresentations; and the appellant auditors
misrepresented that their audit reports were prepared in
accordance with generally accepted auditing standards ("GAAS").
The representative plaintiffs claim that these
misrepresentations artificially inflated the price of Sino-
Forest's shares and that proposed class members suffered
damages when the shares fell after the truth was revealed in
2011.

[15] The representative plaintiffs in the Ontario class
action seek approximately $9.2 billion in damages. The Quebec,
Saskatchewan and New York class actions do not specify the

guantum of damages sought.

[16] To date, none of the proposed class actions has been
certified.

(c) CCAA protection and proofs of claim

[17] On March 30, 2012, Sino-Forest sought protection
pursuant to the provisions of the CCAA. Morawetz J. granted the
initial order which, among other things, appointed FTI
Consulting Canada Inc. as the monitor and stayed the class
actions as against Sino-Forest. Since that time, Morawetz J.
has been the supervising judge of the CCAA proceedings. The
initial stay of the class actions was extended and broadened by

order dated May 8, 2012.

[18] On May 14, 2012, the supervising judge granted an
unopposed claimg procedure order which established a procedure

to file and determine claims against Sino-Forest.

[19] Thereafter, all of the appellants filed individual
proofs of claim against Sino-Forest seeking contribution and

indemnity for, among other things, any amounts that they are

2012 ONCA 816 (CanLll)



ordered to pay as damages to the plaintiffs in the class

actions. Their proofs of claim advance several different legal

bases for Sino-Forest's alleged obligation of contribution and

indemnity, including breach of contract, contractual terms of

indemnity, negligent and fraudulent misrepresentation in tort,

and the provisions of the Negligence Act, R.S.0. 1990, c. N.1.
(d) Order under appeal

[20] Sino-Forest then applied for an order that the following
claims are equity claims under the CCAA: claims against Sino-
Forest arising from the ownership, purchase or sale of an
equity [page31l] interest in the company, including shareholder
claims ("shareholder claims"); and any indemnification claims
against Sino-Forest related to or arising from the shareholder
claims, including the appellants' claims for contribution or

indemnity ("related indemnity claims").

[21] The motion was supported by the Ad Hoc Committee of
Noteholders.

[22] On July 27, 2012, the supervising judge granted the
order sought by Sino-Forest and released a comprehensive

endorsement .

[23] He concluded that it was not premature to determine the
equity claims issue. It had been clear from the outset of Sino-
Forest's CCAA proceedings that this issue would have to be
decided and that the expected proceeds arising from any sales
process would be insufficient to satisfy the claims of
creditors. Furthermore, the issue could be determined
independently of the claims procedure and without prejudice

being suffered by any party.

[24] He also concluded that both the shareholder claims and
the related indemnity claims should be characterized as equity
claims. In summary, he reasoned that
-- the characterization of claims for indemnity turns on the

characterization of the underlying primary claims. The

shareholder claims are clearly equity claims and they led to
and underlie the related indemnity claims;

-- the plain language of the CCAA, which focuses on the nature
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of the claim rather than the identity of the claimant,
dictates that both shareholder claims and related indemnity
claims constitute equity claims;

-- the definition of "equity claim" added to the CCAA in 2009
broadened the scope of equity claims established by pre-
amendment jurisprudence;

-- this holding is consistent with the analysis in Return on
Innovation Capital Ltd. v. Gandi Innovations Ltd., [2011]
0.J. No. 3827, 2011 ONSC 5018, 83 C.B.R. (5th) 123 (s.C.J.),
which dealt with contractual indemnification claims of
officers and directors. Leave to appeal was denied by this
court, [2012] O0.J. No. 31, 2012 ONCA 10, 90 C.B.R. (5th)
141; and

-- "[i]lt would be totally inconsistent to arrive at a
conclusion that would enable either the auditors or the
underwriters, through a claim for indemnification, to be
treated as creditors [page312] when the underlying actions
of shareholders cannot achieve the same status" (para. 82).
To hold otherwise would run counter to the scheme
established by the CCAA and would permit an indirect remedy

to the shareholders when a direct remedy is unavailable.

[25] The supervising judge did not characterize the full

amount of the claims of the auditors and underwriters as equity

claims. He excluded the claims for defence costs on the basis
that while it was arguable that they constituted claims for
indemnity, they were not necessarily in respect of an equity
claim. That determination is not appealed.

III Interpretation of "Eguity Claim"

(a) Relevant statutory provisions

[26] As part of a broad reform of Canadian insolvency
legislation, various amendments to the CCAA were proclaimed in

force as of September 18, 2009.

[27] They included the addition of s. 6(8):

6(8) No compromise or arrangement that provides for the
payment of an equity claim is to be sanctioned by the court
unless it provides that all claims that are not equity claims

are to be paid in full before the equity claim is to be paid.
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Section 22.1, which provides that creditors with equity claims
may not vote at any meeting unless the court orders otherwise,

was also added.

[28] Related definitions of "claim", "equity claim" and

"equity interest" were added to s. 2(1) of the CCAA:

2(1) In this Act,

"claim" means any indebtedness, liability or obligation of
any kind that would be a claim provable within the meaning of

section 2 of the Bankruptcy and Insolvency Act;

"equity claim" means a claim that is in respect of an equity
interest, including a claim for, among others,
(a) a dividend or similar payment,
(b) a return of capital,
(c) a redemption or retraction obligation, [page313]
(d) a monetary loss resulting from the ownership,
purchase or sale of an equity interest or from the
rescission, or, in Quebec, the annulment, of a
purchase or sale of an equity interest, or
(e) contribution or indemnity in respect of a claim

referred to in any of paragraphs (a) to (d);

"equity interest" means
(a) in the case of a company other than an income
trust, a share in the company -- or a warrant or
option or another right to acgquire a share in the
company -- other than one that is derived from a
convertible debt, and
(b) in the case of an income trust, a unit in the
income trust -- or a warrant or option or another
right to acquire a unit in the income trust
-- other than one that is derived from a
convertible debt[.]
(Emphasis added)

[29] Section 2 of the Bankruptcy and Insolvency Act, R.S.C.
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1985, c¢. B-3 ("BIA") defines a "claim provable in bankruptcy".
Section 121 of the BIA in turn specifies that claims provable

in bankruptcy are those to which the bankrupt is subject.

2. "claim provable in bankruptcy", "provable claim" or
"claim provable" includes any claim or liability provable

in proceedings under this Act by a creditor;

121 (1) All debts and liabilities, present or future, to
which the bankrupt is subject on the day on which the
bankrupt becomes bankrupt or to which the bankrupt may become
subject before the bankrupt's discharge by reason of any
obligation incurred before the day on which the bankrupt
becomes bankrupt shall be deemed to be claims provable in
proceedings under this Act.

(Emphasis added)
(b) The legal framework before the 2009 amendments

[30] Even before the 2009 amendments to the CCAA codified the
treatment of equity claims, the courts subordinated shareholder
equity claims to general creditors' claims in an insolvency. As

the supervising judge described [at paras. 23-25]:

Essentially, shareholders cannot reasonably expect to
maintain a financial interest in an insolvent company where
creditor claims are not being paid in full. Simply put,
shareholders have no economic interest in an insolvent

enterprise.

The bagis for the differentiation flows from the
fundamentally different nature of debt and equity
investments. Shareholders have unlimited upside potential
when purchasing shares. Creditors have no corresponding

upside potential. [page314]

As a result, courts subordinated equity claims and denied
such claims a vote in plans of arrangement.
(Citations omitted) [See Note 4 below]

(c) The appellants' submissions

2012 ONCA 816 (CanLll)



[31] The appellants essentially advance three arguments.

[32] First, they argue that on a plain reading of s. 2(1),
their claims are excluded. They focus on the opening words of
the definition of "equity claim" and argue that their claims
against Sino-Forest are not claims that are "in respect of an
equity interest" because they do not have an equity interest in
Sino-Forest. Their relationships with Sino-Forest were purely
contractual and they were arm's-length creditors, not
shareholders with the risks and rewards attendant to that
position. The policy rationale behind ranking shareholders
below creditors is not furthered by characterizing the
appellants' claims as equity claims. They were service
providers with a contractual right to an indemnity from Sino-

Forest.

[33] Second, the appellants focus on the term "claim" in
para. (e) of the definition of "equity claim", and argue that
the claims in respect of which they seek contribution and
indemnity are the shareholders' claims against them in court
proceedings for damages, which are not "claims" against Sino-
Forest provable within the meaning of the BIA and,
therefore, not "claims" within s. 2(1). They submit that the
supervising judge erred in focusing on the characterization of

the underlying primary claims.

[34] Third, the appellants submit that the definition of
"equity claim" is not sufficiently clear to have changed the
existing law. It is assumed that the legislature does not
intend to change the common law without "expressing its
intentions to do so with irresistible clearness": Parry Sound
(District) Social Services Administration Board v. Ontario
Public Service Employees Union, Local 324, [2003] 2 S.C.R. 157,
[2003] S.C.J. No. 42, 2003 SCC 42, at para. 39, citing
Goodyear Tire & Rubber Co. of Canada v. T. Eaton Co., [1956]
S.C.R. 610, [1956] S.C.J. No. 37, at p. 614 S.C.R. The
appellants argue that the supervising judge's interpretation of
"equity claim" dramatically alters the common [page31l5] law
as reflected in National Bank of Canada v. Merit Energy Ltd.,
[2001] A.J. No. 918, 2001 ABQB 583, 294 A.R. 15, affd [2002]
A.J. No. 6, 2002 ABCA 5, 317 A.R. 319. There, the court
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determined that in an insolvency, claims of auditors and
underwriters for indemnification are not to be treated in the
same manner as claims by shareholders. Furthermore, the Senate
debates that preceded the enactment of the amendments did not
specifically comment on the effect of the amendments on claims
by auditors and underwriters. The amendments should be
interpreted as codifying the pre-existing common law as

reflected in National Bank of Canada v. Merit Energy Ltd.

[35] The appellants argue that the decision of Return on
Innovation Capital Ltd. v. Gandi Innovations Ltd. is
distinguishable because it dealt with the characterization of
claims for damages by an equity investor against officers and
directors, and it predated the 2009 amendments. In any event,
this court confirmed that its decision denying leave to appeal
should not be read as a judicial precedent for the
interpretation of the meaning of "equity claim" in s. 2(1) of
the CCAA.

(d) Analysis

(1) Introduction

[36] The exercise before this court is one of statutory
interpretation. We are therefore guided by the following oft-
cited principle from Elmer A. Driedger, Construction of

Statutes, 2nd ed. (Toronto: Butterworths, 1983), at p. 87:

[Tl he words of an Act are to be read in their entire context
and in their grammatical and ordinary sense harmoniously with
the scheme of the Act, the object of the Act, and the

intention of Parliament.

[37] We agree with the supervising judge that the definition
of equity claim focuses on the nature of the claim, and not the
identity of the claimant. In our view, the appellants' claims

for contribution and indemnity are clearly equity claims.

[38] The appellants' arguments do not give effect to the
expansive language adopted by Parliament in defining "equity
claim" and read in language not incorporated by Parliament.
Their interpretation would render para. (e) of the definition

meaningless and defies the logic of the section.
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(ii) The expansive language used

[39] The definition incorporates two expansive terms.

[40] First, Parliament employed the phrase "in respect of"
twice in defining equity claim: in the opening portion of the
definition, it refers to an equity claim as a "claim that is in
respect of [page3l6] an equity interest", and in para. (e) it
refers to "contribution or indemnity in respect of a claim

referred to in any of paragraphs (a) to (d)" (emphasis added).

[41] The Supreme Court of Canada has repeatedly held that the
words "in respect of" are "of the widest possible scope",
conveying some link or connection between two related subjects.
In CanadianOxy Chemicals Ltd. v. Canada (Attorney General),
{1999] 1 S.C.R. 743, [1998] S.C.J. No. 87, at para. 16,
citing R. v. Nowegijick, [1983] 1 S.C.R. 29, [1983] sS.C.J. No.
5, at p. 39 8.C.R., the Supreme Court held as follows:

The words "in respect of" are, in my opinion, words of the
widest possible scope. They import such meanings as "in
relation to", "with reference to" or "in connection with".
The phrase "in respect of" is probably the widest of any
expression intended to convey some connection between two
related subject matters.

(Emphasis added in CanadianOxy)

That court also stated as follows in Markevich v. Canada,
[2003] 1 S.C.R. 94, [2003] S.C.J. No. 8, 2003 8SCC 9, at

para. 26:

The words "in respect of" have been held by this Court to be
words of the broadest scope that convey some link between two
subject matters.

(Citations omitted)

[42] It is conceded that the shareholder claims against Sino-
Forest are claims for "a monetary loss resulting from the
ownership, purchase or sale of an equity interest", within the
meaning of para. (d) of the definition of "equity claim". There
is an obvious link between the appellants' claims against Sino-

Forest for contribution and indemnity and the shareholders'
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claims against Sino-Forest. The legal proceedings brought by
the shareholders asserted their claims against Sino-Forest
together with their claims against the appellants, which gave
rise to these claims for contribution and indemnity. The causes
of action asserted depend largely on common facts and seek

recovery of the same loss.

[43] The appellants' claims for contribution or indemnity
against Sino-Forest are therefore clearly connected to or "in
respect of" a claim referred to in para. (d), namely, the
shareholders' claims against Sino-Forest. They are claims in
respect of equity claims by shareholders and are provable in

bankruptcy against Sino-Forest.

[44] Second, Parliament also defined equity claim as
"including a claim for, among others", the claims described
in paras. (a) to (e). The Supreme Court has held that this
phrase "including" indicates that the preceding words -- "a
claim that is in respect of an equity interest" -- should be
given an expansive [page3l7] interpretation, and include
matters which might not otherwise be within the meaning of the
term, as stated in National Bank of Greece (Canada) v.
Katsikonouris, [1990] 2 S.C.R. 1029, [1990] S§.C.J. No. 95, at
p. 1041 S.C.R.:

[Tlhese words are terms of extension, designed to enlarge the

meaning of preceding words, and not to limit them.

[Tlhe natural inference is that the drafter will provide a
specific illustration of a subset of a given category of
things in order to make it clear that that category extends
to things that might otherwise be expected to fall outside
it.

[45] Accordingly, the appellants' claims, which clearly fall
within para. (e), are included within the meaning of the phrase
a "claim that is in respect of an equity interest".

(iii) What Parliament did not say

[46] "Equity claim" is not confined by its definition, or by

the definition of "claim", to a claim advanced by the holder of

2012 ONCA 816 (CanLil)



an equity interest. Parliament could have, but did not, include
language in para. (e) restricting claims for contribution or
indemnity to those made by shareholders.

(iv) An interpretation that avoids surplusage

[47] A claim for contribution arises when the claimant for
contribution has been sued. Section 2 of the Negligence Act
provides that a tortfeasor may recover contribution or
indemnity from any other tortfeasor who is, or would if sued
have been, liable in respect of the damage to any person
suffering damage as a result of a tort. The securities
legislation of the various provinces provides that an issuer,
its underwriters and, if they consented to the disclosure of
information in the prospectus, its auditors, among others, are
jointly and severally liable for a misrepresentation in the
prospectus, and provides for rights of contribution. [See Note

5 below] [page318]

[48] Counsel for the appellants were unable to provide a
satisfactory example of when a holder of an equity interest in
a debtor company would seek contribution under para. (e)
against the debtor in respect of a claim referred to in any of
paras. (a) to (d). In our view, this indicates that para. (e)
was drafted with claims for contribution or indemnity by non-

shareholders rather than shareholders in mind.

[49] If the appellants' interpretation prevailed, and only a
person with an equity interest could assert such a claim, para.
(e) would be rendered meaningless, and as Lamer C.J.C. wrote
in R. v. Proulx, [2000] 1 S.C.R. 61, [2000] S.C.J. No. 6, 2000
SCC 5, at para. 28:

It is a well accepted principle of statutory interpretation
that no legislative provision should be interpreted so as to
render it mere surplusage.

(v) The scheme and logic of the section

(50] Moreover, looking at s. 2(1) as a whole, it would appear
that the remedies available to shareholders are all addressed
by s. 2(1) (a) to (d). The logic of s. 2(1) (a) to (e) therefore

also supports the notion that para. (e) refers to claims for
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contribution or indemnity not by shareholders, but by others.

(vi) The legislative history of the 2009 amendments

[51] The appellants and the respondents each argue that the
legislative history of the amendments supports their respective
interpretation of the term "equity claim". We have carefully
considered the legislative history. The limited commentary is
brief and imprecise. The clause-by-clause analysis of Bill C-12
comments that "[aln equity claim is defined to include any
claim that is related to an equity interest". [See Note 6
below] While, as the appellants submit, there was no specific
reference to the position of auditors and underwriters, the
desirability of greater conformity with United States
insolvency law to avoid forum shopping by debtors was
highlighted in 2003, some four years before the definition of

"equity claim" was included in Bill C-12.

[52] In this instance, the legislative history ultimately
provided very little insight into the intended meaning of the
amendments. We have been guided by the plain words used by
Parliament in reaching our conclusion. [page319]

(vii) Intent to change the common law

[53] In our view, the definition of "equity claim" is
sufficiently clear to alter the pre-existing common law.
National Bank of Canada v. Merit Energy Ltd., an Alberta
decision, was the single case referred to by the appellants
that addressed the treatment of auditors' and underwriters'
claims for contribution and indemnity in an insolvency before
the definition was enacted. As the supervising judge noted, in
a more recent decision, Return on Innovation Capital Ltd. v.
Gandi Innovations Ltd., the courts of this province adopted a
more expansive approach, holding that contractual
indemnification claims of directors and officers were equity

claims.

[54] We are not persuaded that the practical effect of the
change to the law implemented by the enactment of the
definition of "equity claim" is as dramatic as the appellants
suggest. The operations of many auditors and underwriters

extend to the United States, where contingent claims for
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reimbursement or contribution by entities "liable with the
debtor" are disallowed pursuant to 502(e) (1) (B) of the U.S.
Bankruptcy Code, 11 U.S.C.S. [See Note 7 below]

(viii) The purpose of the legislation

[55] The supervising judge indicated that if the claims of
auditors and underwriters for contribution and indemnity were
not included within the meaning of "equity claim", the CCAA
would permit an indirect remedy to the shareholders when a
direct remedy is not available. We would express this concept

differently.

[56] In our view, in enacting s. 6(8) of the CCAA, Parliament
intended that a monetary loss suffered by a shareholder (or
other holder of an equity interest) in respect of his or her
equity interest not diminish the assets of the debtor available
to general creditors in a restructuring. If a shareholder sues
auditors and underwriters in respect of his or her loss, in
addition to the debtor, and the auditors or underwriters assert
claims of contribution or indemnity against the debtor, the
assets of the debtor available to general creditors would be
diminished by the amount of the claims for contribution and
indemnity. [page320]

IV Prematurity

[57] We are not persuaded that the supervising judge erred by
determining that the appellants' claims were equity claims
before the claims procedure established in Sino-Forest's CCAA

proceeding had been completed.

[58] The supervising judge noted, at para. 7 of his
endorsement, that from the outset, Sino-Forest, supported by
the monitor, had taken the position that it was important that
these proceedings be completed as soon as possible. The need to
address the characterization of the appellants' claims had also
been clear from the outset. The appellants have not identified
any prejudice that arises from the determination of the issue
at this stage. There was no additional information that the
appellants have identified that was not before the supervising
judge. The monitor, a court-appointed officer, supported the

motion procedure. The supervising judge was well positioned to
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determine whether the procedure proposed was premature and, in
our view, there is no basis on which to interfere with the
exercise of his discretion.

V Summary

[59] In conclusion, we agree with the supervising judge that
the appellants' claims for contribution or indemnity are equity
claims within s. 2(1) (e) of the CCAA.

[60] We reach this conclusion because of what we have said
about the expansive language used by Parliament, the language
Parliament did not use, the avoidance of surplusage, the logic
of the section and what, from the foregoing, we conclude is the
purpose of the 2009 amendments as they relate to these

proceedings.

[61] We see no basis to interfere with the supervising
judge's decision to consider whether the appellants' claims
were equity claims before the completion of the claims
procedure.

VI Disposition

[62] This appeal is accordingly dismissed. As agreed, there

will be no costs.

Appeal dismissed.

Notes

Note 1: Credit Suisse Securitiesg (Canada) Inc., TD Securities
Inc., Dundee Securities Corporation (now known as DWM
Securities Inc.), RBC Dominion Securities Inc., Scotia Capital
Inc., CIBC World Markets Inc., Merrill Lynch Canada Inc.,
Canaccord Financial Ltd. (now known as Canaccord Genuity
Corp.), Maison Placements Canada Inc., Credit Suisse Securities
(USA) LLC and Merrill Lynch, Pierce, Fenner & Smith
Incorporated, successor by merger to Banc of America Securities

LLC.
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Note 2: Noteholders holding in excess of $1.296 billion, or
72 per cent, of Sino-Forest's approximately $1.8 billion in

noteholders' debt have executed written support agreements in

favour of the Sino-Forest CCAA plan as of March 30, 2012. These

include noteholders represented by the Ad Hoc Committee of
Noteholders.

Note 3: None of the appellants are sued in Saskatchewan and
all are sued in Ontario. E&Y is also sued in Quebec and New

York and the appellant underwriters are also sued in New York.

Note 4: The supervisgsing judge cited the following cases as
authority for these propositions: Blue Range Resource Corp.,
(Re), [2000] A.J. No. 14, 2000 ABQB 4, 259 A.R. 30; Stelco
Inc. (Re), [2006] O0.J. No. 276, 17 C.B.R. (5th) 78 (S8.C.J.);
Central Capital Corp. (Re) (1996), 27 O.R. (3d) 494, [1996]
0.J. No. 359 (C.A.); Nelson Financial Group Ltd. (Re), [2010]
0.J. No. 4903, 2010 ONSC 6229, 71 C.B.R. (5th) 153 (s8.C.J.);
EarthFirst Canada Inc. (Re), [2009] A.J. No. 749, 2009 ABQB
316, 56 C.B.R. (5th) 102.

Note 5: Securities Act, R.S.0. 1990, c¢. S.5, s. 130(1), (8);
Securities Act, R.S.A. 2000, ¢. S-4, s. 203(1), (10);
Securities Act, R.S.B.C. 1996, c¢. 418, s. 131(1), (11); The
Securities Act, C.C.S.M. c. S50, s. 141(1), (11); Securities
Act, S.N.B. 2004, c¢. S8-5.5, s. 149(1), (9); Securities Act,
R.S.N.L. 1990, ¢. S-13, s. 130(1), (8); Securities Act,
R.S.N.S. 1989, c¢. 418, s. 137(1), (8); Securities Act, S.Nu.

2008, c¢. 12, s. 111(1), (12); Securities Act, S.N.W.T. 2008, c.
10, s. 111(1), (12); Securities Act, R.S.P.E.I. 1988, c. S-3.1,

s. 111(1), (12); Securities Act, R.S.Q., c¢. V-1.1, ss. 218,

219, 221; The Securities Act, 1988, S.S. 1988-89, c¢. S-42.2, s.
137(1), (9); Securities Act, S.Y. 2007, c. 16, . 111(1), (13).

Note 6: We understand that this analysis was before the
Standing Senate Committee on Banking, Trade and Commerce in

2007.

Note 7: The United States Bankruptcy Court for the District
of Delaware in In Re: Mid-American Waste Systems, Inc., 228
B.R. 816 (Bankr. Del. 1999) indicated that this provision
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applies to underwriters' claims, and reflects the policy
rationale that such stakeholders are in a better position to
evaluate the risks associated with the issuance of stock than

are general creditors.
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REASONS FOR DECISION

PEPALL J.

[1] This motion addresses the legal characterization of claims of holders of preferred
shares in the capital stock of the applicant, Nelson Financial Group Ltd. (“Nelson”). The issue
before me is to determine whether such claims constitute equity claims for the purposes of

sections 6(8) and 22.1 of the Companies’ Creditors Arrangement Act (“CCAA”).
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Backeround Facts

[2] Nelson was incorporated pursuant to the Business Corporations Act of Ontario in
September, 1990. Nelson raised money from investors and then used those funds to extend
credit to customers in vendor assisted financing programmes. It raised money in two ways. It
issued promissory notes bearing a rate of return of 12% per annum and also issued preference
shares typically with an annual dividend of 10%." The funds were then lent out at significantly

higher rates of interest.

[3] The Monitor reported that Nelson placed ads in selected publications. The ads
outlined the nature of the various investment options. Term sheets for the promissory notes or
the preferred shares were then provided to the investors by Nelson together with an outline of the
proposed tax treatment for the investment. No funds have been raised from investors since

January 29, 2010.

(a) Noteholders

[4] As of the date of the CCAA filing on March 23, 2010, Nelson had issued 685
promissory notes in the aggregate principal amount of $36,583,422.89. The notes are held by

approximately 321 people.

! The Monitor is aware of six preferred shareholders with dividends that ranged from 10.5% to 13.75% per annum.
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(b) Preferred Shareholders

[5] Nelson was authorized to issue two classes of common shares and 2,800,000 Series A
preferred shares and 2,000,000 Series B preferred shares, each with a stated capital of $25.00.
The president and sole director of Nelson, Marc Boutet, is the owner of all of the issued and
outstanding common shares. By July 31, 2007, Nelson had issued to investors 176,675 Series A
preferred shares for an aggregate consideration of $4,416,925. During the subsequent fiscal year
ended July 31, 2008, Nelson issued a further 172,545 Series A preferred shares and 27,080
Series B preferred shares. These shares were issued for an aggregate consideration of

$4,672,383 net of share issue costs.

[6] The preferred shares are non-voting and take priority over the common shares. The
company’s articles of amendment provide that the preferred shareholders are entitled to receive
fixed preferential cumulative cash dividends at the rate of 10% per annum. Nelson had the
unilateral right to redeem the shares on payment of the purchase price plus accrued dividends.
At least one investor negotiated a right of redemption. Two redemption requests were

outstanding as of the CCA4 filing date.

[7] As of the CCAA filing date of March 23, 2010, Nelson had issued and outstanding
585,916.6 Series A and Series B preferred shares with an aggregate stated capital of
$14,647,914. The preferred shares are held by approximately 82 people. As of the date of filing
of these CCAA proceedings, there were approximately $53,632 of declared but unpaid dividends

outstanding with respect to the preferred shares and $73,652.51 of accumulated dividends.
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[8] Investors subscribing for preferred shares entered into subscription agreements
described as term sheets. These were executed by the investor and by Nelson. Nelson issued
share certificates to the investors and maintained a share register recording the name of each

preferred shareholder and the number of shares held by each shareholder.

[9] As reported by the Monitor, notwithstanding that Nelson issued two different series of
preferred shares, the principal terms of the term sheets signed by the investors were almost

identical and generally provided as follows:

- the issuer was Nelson;
- the par value was fixed at $25.00;
- the purpose was to finance Nelson’s business operations;

- the dividend was 10% per annum, payable monthly, commencing one month after
the investment was made;

- preferred shareholders were eligible for a dividend tax credit;

- Nelson issued annual T-3 slips on account of dividend income to the preferred
shareholders;

- the preferred shares were non-voting (except where voting as a class was
required), redeemable at the option of Nelson and ranked ahead of common
shares; and

- dividends were cumulative and no dividends were to be paid on common shares if
preferred share dividends were in arrears.

[10] In addition, the Series B term sheet provided that the monthly dividend could be

reinvested pursuant to a Dividend Reinvestment Plan (“DRIP”).
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[11] The preferred shareholders were entered on the share register and received share
certificates. They were treated as equity in the company’s financial statements. Dividends were
received by the preferred sharcholders and they took the benefit of the advantageous tax

treatment.

(c) Insolvency

[12] Mr. Boutet knew that Nelson was insolvent since at least its financial year ended
July 31, 2007. Nelson did not provide financial statements to any of the preferred shareholders

prior to, or subsequent to, the making of the investment.

(d) Ontario Securities Commission

[13] On May 12, 2010, the Ontario Securities Commission (“OSC”) issued a Notice of
Hearing and Statement of Allegations alleging that Nelson and its affiliate, Nelson Investment
Group Ltd., and various officers and directors of those corporations committed breaches of the
Ontario Securities Act in the course of selling preferred shares. The allegations include non-
compliance with the prospectus requirements, the sale of shares in reliance upon exemptions that
were inapplicable, the sale of shares to persons who were not accredited investors, and fraudulent
and negligent misrepresentations made in the course of the sale of shares. The OSC hearing has

been scheduled for the end of February, 2011.

(e) Legal Opinion

[14] Based on the Monitor’s review, the preferred shareholders were documented as equity

on Nelson’s books and records and financial statements. Pursuant to court order, the Monitor
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retained Stikeman Elliott LLP as independent counsel to provide an opinion on the
characterization of the claims and potential claims of the preferred shareholders. The opinion
concluded that the claims were equity claims. The Monitor posted the opinion on its website and
also advised the preferred shareholders of the opinion and conclusions by letter. The opinion
was not to constitute evidence, issue estoppel or res judicata with respect to any matters of fact or
law referred to therein. The opinion, at least in part, informed Nelson’s position which was
supported by the Monitor, that independent counsel for the preferred shareholders was

unwarranted in the circumstances.

€3} Development of Plan

[15] The Monitor reported in its Eighth Report that a plan is in the process of being
developed and that preferred shareholders would have their existing preference shares cancelled
and would then be able to claim a tax loss on their investment or be given a new form of

preference shares with rights to be determined.

Motion

[16] The holders of promissory notes are represented by Representative Counsel appointed
pursuant to my order of June 15, 2010. Representative Counsel wishes to have some clarity as to
the characterization of the preferred shareholders’ claims. Accordingly, Representative Counsel
has brought a motion for an order that all claims and potential claims of the preferred
shareholders against Nelson be classified as equity claims within the meaning of the CC4A4. In
addition, Representative Counsel requests that the unsecured creditors, which include the

noteholders, be entitled to be paid in full before any claim of a preferred shareholder and that the
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preferred shareholders form a separate class that is not entitled to vote at any meeting of
creditors. Nelson and the Monitor support the position of Representative Counsel. The OSC is

unopposed.

[17] On the return of the motion, some preferred shareholders were represented by counsel
from Templeman Menninga LLP and some were self-represented. It was agreed that the letters
and affidavits of preferred shareholders that were filed with the court would constitute their
evidence. Oral submissions were made by legal counsel and by approximately eight individuals.
They had many complaints. Their allegations against Nelson and Mr. Boutet range from theft,
fraud, misrepresentation including promises that their funds would be secured, operation of a
Ponzi scheme, breach of trust, dividend payments to some that exceeded the rate set forth in
Nelson’s articles, conversion of notes into preferred shares at a time when Nelson was insolvent,
non-disclosure, absence of a prospectus or offering memorandum disclosure, oppression,
violation of section 23(3) of the OBCA and of the Securities Act such that the issuance of the

preferred shares was a nullity, and breach of fiduciary duties.

[18] The stories described by the investors are most unfortunate. Many are seniors and
pensioners who have invested their savings with Nelson. Some investors had notes that were
rolled over and replaced with preference shares. Mr. McVey alleges that he made an original
promissory note investment which was then converted arbitrarily and without his knowledge into
preference shares. He alleges that the documents effecting the conversion did not contain his

authentic signature.
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[19] Mr. Styles states that he and his company invested approximately $4.5 million in
Nelson. He states that Mr. Boutet persuaded him to convert his promissory notes into preference
shares by promising a 13.75% dividend rate, assuring him that the obligation of Nelson to repay
would be treated the same or better than the promissory notes, and that they would have the same
or a priority position to the promissory notes. He then received dividends at the 13.75% rate
contrary to the 10% rate found in the company’s articles. In addition, at the time of the

conversion, Nelson was insolvent.

[20] In brief, Mr. Styles submits that:

(a) the investment transactions were void because there was no prospectus contrary to the
provisions of the Securities Act and the Styles were not accredited investors; the
preferred shares were issued contrary to section 23(3) of the OBCA in that Nelson was
insolvent at the relevant time and as such, the issuance was a nullity; and the conduct of
the company and its principal was oppressive contrary to section 248 of the OBCA; and

that

(b) the Styles’ claim is in respect of an undisputed agreement relating to the conversion of
their promissory notes into preferred shares which agreement is enforceable separate

and apart from any claim relating to the preferred shares.

The Issue

[21] Are any of the claims advanced by the preferred shareholders equity claims within
section 2 of the CCAA such that they are to be placed in a separate class and are subordinated to

the full recovery of all other creditors?
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[22] The relevant provisions of the CCAA are as follows.

Section 2 of the CCAA states:

In this Act,

“Claim” means any indebtedness, liability or obligation of any
kind that would be a claim provable within the meaning of section
2 of the Bankruptcy and Insolvency Act,

“Equity Claim” means a claim that is in respect of an equity
interest, including a claim for, among others,

(a)
(b)
(©
(d

(e)

a dividend or similar payment,
a return of capital,
a redemption or retraction obligation,

a monetary loss resulting from the ownership, purchase or
sale of an equity interest or from the rescission, or, in
Quebec, the annulment, of a purchase or sale of an equity
interest, or

contribution or indemnity in respect of a claim referred to in
any of paragraphs (a) to (d);”

“Equity Interest” means

(a)

(b)

Section 6(8) states:

in the case of a corporation other than an income trust, a
share in the corporation — or a warrant or option or another
right to acquire a share in the corporation — other than one
that is derived from a convertible debt, and

in the case of an income trust, a unit in the income trust —
or a warrant or option or another right to acquire a unit in
the income trust — other than one that is derived from a
convertible debt;

2010 ONSC 6229 (CanLll)



Page: 10

No compromise or arrangement that provides for the payment of
an equity claim is to be sanctioned by the court unless it provides
that all claims that are not equity claims are to be paid in full
before the equity claim is to be paid.

Section 22.1 states:

Despite subsection 22(1) creditors having equity claims are to be in

the same class of creditors in relation to those claims unless the

court orders otherwise and may not, as members of that class, vote

at any meeting unless the court orders otherwise.
[23] Section 2 of the Bankruptcy and Insolvency Act (“BIA”) which is referenced in section
2 of the CCAA provides that a claim provable includes any claim or liability provable in

proceedings under the Act by a creditor. Creditor is then defined as a person having a claim

provable as a claim under the Act.
[24] Section 121(1) of the BIA4 describes claims provable. It states:

All debts and liabilities, present or future, to which the bankrupt is subject on the
day on which the bankrupt becomes bankrupt or to which the bankrupt may
become subject before the bankrupt’s discharge by reason of any obligation
incurred before the day on which the bankrupt becomes bankrupt shall be deemed
to be claims provable in proceedings under this Act.

[25] Historically, the claims and rights of shareholders were not treated as provable claims
and ranked after creditors of an insolvent corporation in a liquidation. As noted by Laskin J.A.
in Re Central Capital Corporation’, on the insolvency of a company, the claims of creditors

have always ranked ahead of the claims of shareholders for the return of their capital. This

%(1996), 38 C.B.R. (3d) 1 (Ont. C.A.).
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principle is premised on the notion that shareholders are understood to be higher risk participants
who have chosen to tie their investment to the fortunes of the corporation. In contrast, creditors
choose a lower level of exposure, the assumption being that they will rank ahead of shareholders
in an insolvency. Put differently, amongst other things, equity investors bear the risk relating to

the integrity and character of management.

[26] This treatment also has been held to encompass fraudulent misrepresentation claims
advanced by a shareholder seeking to recover his investment: Re Blue Range Resource Corp.” In
that case, Romaine J. held that the alleged loss derived from and was inextricably intertwined
with the shareholder interest. Similarly, in the United States, the Second Circuit Court of Appeal
in Re Stirling Homex Corp.* concluded that shareholders, including those who had allegedly
been defrauded, were subordinate to the general creditors when the company was insolvent. The
Court stated that “the real party against which [the shareholders] are seeking relief is the body of
general creditors of their corporation. Whatever relief may be granted to them in this case will
reduce the percentage which the general creditors will ultimately realize upon their claims.”
National Bank of Canada v. Merit Energy Ltd.? and Earthfirst Canada Inc.® both treated claims

relating to agreements that were collateral to equity claims as equity claims. These cases dealt

32000, 15 C.B.R. (4™) 169.
*(1978) 579 F. 2d 206 (2" Cir. Ct. of App.).
*(2001), 2001 CarswellAlta. 913, aff’d 2002 CarswellAlta 23 (Alta C.A.).

¢ (2009) 2009 CarswellAlta 1069.
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with separate indemnification agreements and the issuance of flow through shares. The separate
agreements and the ensuing claims were treated as part of one integrated transaction in respect of
an equity interest. The case law has also recognized the complications and delay that would

ensue if CCA4 proceedings were mired in shareholder claims.

[27] The amendments to the CCAA came into force on September 18, 2009. It is clear that
the amendments incorporated the historical treatment of equity claims. The language of section
2 is clear and broad. Equity claim means a claim in respect of an equity interest and includes,
amongst other things, a claim for rescission of a purchase or sale of an equity interest. Pursuant

to sections 6(8) and 22.1, equity claims are rendered subordinate to those of creditors.

[28] The Nelson filing took place after the amendments and therefore the new provisions
apply to this case. Therefore, if the claims of the preferred shareholders are properly
characterized as equity claims, the relief requested by Representative Counsel in his notice of

motion should be granted.

[29] Guidance on the appropriate approach to the issue of characterization was provided by
the Ontario Court of Appeal in Re Central Capital Corporation’. Central Capital was insolvent
and sought protection pursuant to the provisions of the CC4A. The appellants held preferred
shares of Central Capital. The shares each contained a right of retraction, that is, a right to

require Central Capital to redeem the shares on a fixed date and for a fixed price. One

7 Supra, note 2.
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shareholder exercised his right of retraction and the other shareholder did not but both filed
proofs of claim in the CCAA proceedings. In considering whether the two shareholders had
provable debt claims, Laskin J.A. considered the substance of the relationship between the
company and the shareholders. If the governing instrument contained features of both debt and
equity, that is, it was hybrid in character, the court must determine the substance of the
relationship between the company and the holder of the certificate. The Court examined the

parties’ intentions.

[30] In Central Capital, Laskin J.A. looked to the share purchase agreements, the
conditions attaching to the shares, the articles of incorporation and the treatment given to the
shares in the company’s financial statements to ascertain the parties’ intentions and determined

that the claims were equity and not debt claims.

[31] In this case, there are characteristics that are suggestive of a debt claim and of an
equity claim. That said, in my view, the preferred sharcholders are, as their description implies,

shareholders of Nelson and not creditors. In this regard, I note the following.

(a) Investors were given the option of investing in promissory notes or preference shares
and opted to invest in shares. Had they taken promissory notes, they obviously would
have been creditors. The preference shares carried many attractions including income

tax advantages.

(b) The investors had the right to receive dividends, a well recognized right of a

shareholder.
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(¢) The preference share conditions provided that on a liquidation, dissolution or winding
up, the preferred shareholders ranked ahead of common shareholders. As in Central

Capital, it is implicit that they therefore would rank behind creditors.

(d) Although I acknowledge that the preferred shareholders did not receive copies of the
financial statements, nonetheless, the shares were treated as equity in Nelson’s

financial statements and in its books and records.

[32] The substance of the arrangement between the preferred shareholders and Nelson was
a relationship based on equity and not debt. Having said that, as I observed in I Waxman &
Sons.®, there is support in the case law for the proposition that equity may become debt. For
instance, in that case, I held that a judgment obtained at the suit of a shareholder constituted debt.
An analysis of the nature of the claims is therefore required. If the claims fall within the

parameters of section 2 of the CCAA, clearly they are to be treated as equity claims and not as

debt claims.

[33] In this case, in essence the claims of the preferred shareholders are for one or a

combination of the following:

(a) declared but unpaid dividends;

(b) unperformed requests for redemption;

(c) compensatory damages for the loss resulting in the purchased preferred shares now

being worthless and claimed to have been caused by the negligent or fraudulent

¥ (2008), 2008 CarswellOnt 1245.
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misrepresentation of Nelson or of persons for whom Nelson is legally responsible;

and

(d) payment of the amounts due upon the rescission or annulment of the purchase or

subscription for preferred shares.

[34] In my view, all of these claims fall within the ambit of section 2, are governed by
sections 6(8) and 22.1 of the CCA4, and therefore do not constitute a claim provable for the
purposes of the statute. The language of section 2 is clear and unambiguous and equity claims
include “a claim that is in respect of an equity interest” and a claim for a dividend or similar
payment and a claim for rescission. This encompasses the claims of all of the preferred
shareholders including the Styles whose claim largely amounts to a request for rescission or is in
respect of an equity interest. The case of National Bank of Canada v. Merit Energy Ltd. is
applicable in regard to the latter. In substance, the Styles’ claim is for an equity obligation. Ata
minimum, it is a claim in respect of an equity interest as described in section 2 of the CCAA.
Parliament’s intention is clear and the types of claims advanced in this case by the preferred
shareholders are captured by the language of the amended statute. While some, and most
notably Professor Janis Sarra', advocated a statutory amendment that provided for some judicial
flexibility in cases involving damages arising from egregious conduct on the part of a debtor

corporation and its officers, Parliament opted not to include such a provision. Sections 6(8) and

° Supra, note 5.

! “From Subordination to Parity: An International Comparison of Equity Securities Law Claims in Insolvency
Proceedings” (2007) 16 Int. Insolv. Re., 181.
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22.1 allow for little if any flexibility. That said, they do provide for greater certainty in the

appropriate treatment to be accorded equity claims.

[35] There are two possible exceptions. Mr. McVey claims that his promissory note should
never have been converted into preference shares, the conversion was unauthorized and that the
signatures on the term sheets are not his own. If Mr. McVey’s evidence is accepted, his claim
would be qua creditor and not preferred shareholder. Secondly, it is possible that monthly
dividends that may have been lent to Nelson by Larry Debono constitute debt claims. The
factual record on these two possible exceptions is incomplete. The Monitor is to investigate both
scenarios, consider a resolution of same, and report back to the court on notice to any affected

parties.

[36] Additionally, the claims procedure will have to be amended. The Monitor should
consider an appropriate approach and make a recommendation to the court to accommodate the
needs of the stakeholders. The relief requested in the notice of motion is therefore granted

subject to the two aforesaid possible exceptions.

Pepall J.

Released: November 16, 2010
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