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PART |

LIST OF DOCUMENTS TO BE RELIED UPON

1. Affidavit of Ed Barrington, affirmed February 9, 2024;

2. Affidavit of Ed Barrington, affirmed May 28, 2024;

3. Affidavit of Allan Herman, affirmed May 29, 2024,

4. Receivership Order, dated June 12, 2024;

5. Notice of Motion of Sea Air International Forwarders Limited, filed January 3, 2025;

6. Affidavit of Ed Barrington, affirmed January 15, 2025;

7. Transcript of the Cross Examination of James Long, dated February 27, 2025;

8. Transcript of the Cross Examination of Ed Barrington, dated February 27, 2025;

9. Motion Brief of Sea Air International Forwarders Limited, filed March 21, 2025;

10 Such further and other material as counsel may advise and this Honourable Court

may allow.
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PART 1l

AUTHORITIES TO BE RELIED UPON

1. The Fraudulent Conveyances Act, CCSM c F160

2. DSTB Inc. v McGregor Landscaping & Design et al, 2020 MBQB 142

3. Agquino v Bondfield Construction Co., 2024 SCC 31

4. Conte Estate v Alessandro, 2002 CarswellOnt 4507 (ONSC)

5. Beazer v Tollestrup Estate, 2017 ABCA 429

6. Alberta Drywall Supply Ltd. v Hauk, 1984 CarswellAlta 261 (ABQB)

7. Winnipeg Mortgage Exchange Ltd. v Winnipeg Mortgage Holdings Ltd., 1982

CarswellMan 10 (MBQB)

8. Elias Markets Ltd. Re, 2006 CarswellOnt 5597 (ONCA)

9. Bank of Montreal v Wolchansky, 1986 CarswellAlta 388 (ABQB)

10. Little Souris Holdings Ltd., Re, 1979 CarswellMan 17 (MBQB)

11. Citifinancial Canada East Corp. v Hurley Estate (Trustee of), 2006 NBBR 133

12. Re Weyman, 1929 CarwellOnt 15 (Ont. Supreme Court in Bankruptcy)

13. Bankruptcy and Insolvency Act, RSC, 1985, ¢ B-3, sections 2 and 95(1)(a)

14. St. Anne-Nackawic Pulp Co (Trustee of) v Logistec Stevedoring (Atlantic) Inc., 2005

NBCA 55
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15. CWB Maxium Financial Inc. v 2026998 Alberta Ltd., 2021 ABQB 137

16. Lloyd’s Non-Marine Underwriters v J.J. Lacey Insurance Ltd., 2009 NLTD 148

17. U.S. Steel Canada Inc., Re, 2016 ONCA 662

18. Indalex Ltd., Re, 2013 SCC 6

19. Puratone Corp., Re, 2013 MBQB 171
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PART Il

STATEMENT OF FACTS

1. The Bank of Montreal (“BMQO”) repeats and relies upon the facts as set out in its
Application Brief filed in these proceedings on February 13, 2024. The defined and capitalized
terms herein have the same meaning as those contained in the Application Brief of BMO, filed on

February 13, 2024.

2. BMO reiterates that its Special Accounts Management Unit first became involved in the

Debtors’ accounts in or about the beginning of 2023, due to the Debtors’ financial difficulties and

resulting default under the Loans and Security. Specifically, between February 10 and May 23,

2023, the Debtors’ BMO accounts were often in an unauthorized overdraft position and BMO was

required to return cheques written by the Debtors in order to cure the Debtors’ overdraft position.

Affidavit of Ed Barrington, affirmed January 15, 2025,

(*Third Barrington Affidavit”), paras 6-11

3. Throughout its involvement with the Debtors, BMO made reasonable efforts to work with

and allow the Debtors to assess their financial position. Despite these efforts, BMO became

increasingly concerned about the Debtors’ cashflow projections and continued breaches of the

Loans and Security. As a result, BMO ultimately made demand and served Notices of Intention

to Enforce Security (“NIES”) pursuant to the Bankruptcy and Insolvency Act and Notices of Intent

by Secured Creditor pursuant to The Farm Debt Mediation Act upon the Debtors on or about June
16 and July 6, 2023.

Affidavit of Ed Barrington, affirmed February 9, 2024 (“First Barrington Affidavit”),

para 37, Exh. “II”

4. It was a term of each of the Debtors’ General Security Agreements with BMO, which were

executed in or around 2011, that the Debtors granted a charge in favour of BMO with respect to,
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inter alia, all of the Debtors’ property, both real and personal, moveable or immovable, both
present and future, of whatsoever nature and kind.
First Barrington Affidavit, para 12, Exh. “H”,
para 15, Exh. “U”, para 18(a), Exh. “W"
5. After BMO made demand and served the NIES on the Debtors, the Debtors retained
counsel. On or about July 7, 2023, counsel for the Debtors contacted counsel for BMO to advise,
inter alia, that the Debtors sought to enter into a forbearance agreement with BMO, to allow the
Debtors additional time to evaluate their financial situation. On or about July 21, 2023, counsel
for the Debtors again reiterated to counsel for BMO that the Debtors were eager to address this
matter and to review BMO'’s proposed forbearance terms.

Third Barrington Affidavit, para 17, Exh. “E”, para 18, Exh. “F”

6. At the Debtors’ request, counsel for the Debtors and counsel for BMO began negotiating
the terms of a forbearance agreement beginning on or about July 26, 2023, which included that
the Debtors would provide additional security to BMO against their real property by way of an all
obligations second mortgage against all of the land and premises owned by Genesus and Can-
Am in the amount of $8,000,000.00 (the “Second Mortgage”). On or about July 31, 2023, counsel
for the Debtors advised counsel for the BMO that the Debtors agreed to provide the Second
Mortgage to BMO as consideration for BMO's entering into the Forbearance Agreement.

Third Barrington Affidavit, para 19, Exh. “G”, para 20, Exh. “H"

7. The terms of the Forbearance Agreement ultimately entered into by BMO and the Debtors

included, inter alia:

(a) The Debtors acknowledged the Debt, the validity of BMO’s Security, that default

had been made thereunder, and that BMO was entitled to enforce its Security;
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(b) BMO would not proceed to take further steps to recover payment of the Debt, or
to enforce its Security, until 11:59 p.m. on January 15, 2024 (the “Forbearance
Term?”), provided that all terms and conditions of the Forbearance Agreement are

complied with;

(c) The Debt shall be due and payable in full on January 15, 2024, at the end of the

Forbearance Term;

(d) The Debtors shall pay to BMO a non-refundable forbearance fee of $45,000.00 on
or before October 30, 2023, from the sale proceeds of the St. Andrews Property,

as hereinafter defined (the “Forbearance Fee”);

(e) The Debtors shall maintain all deposit accounts solely with BMO, and all accounts
receivable and other revenue and cash resources of the Debtors shall be

deposited to the Debtors’ account;

(f) The Debtors shall consent in writing to BMO’s appointment of BDO as monitor and
consultant, on terms and conditions acceptable to BMO in its sole discretion. The
Debtors shall cooperate with BDO and provide BDO with financial information upon
request by BDO, including daily inflow and outflow of cash, AR, AP, income and

balance sheets, for BDO’s review and reconciliation;

(g) The Debtors shall provide to BMO monthly reporting, including, without limitation,
income statements, balance sheets, and account receivable/account payable

statements, to be provided to BMO by the 21st day following the prior month;

(h) In consideration of the Forbearance Agreement and as security for the repayment

of the Debt owing, the Debtors agree to provide the Second Mortgage to BMO.



The Second Mortgage shall be a Demand Mortgage in the sum of $8,000,000.00,
subordinate only to first mortgages to FCC, and subject to provision of a
Forbearance Agreement between FCC and the Debtors, in a form satisfactory to

BMO at its sole discretion;

(i) Can-Am intends to sell the St. Andrews Property and will provide copies of any
contemplated offers to purchase the St. Andrews Property for the approval of

BMO; and

(1) The sale proceeds of the St. Andrews Property shall be disbursed as follows:

i. To any outstanding real property taxes with respect to the St. Andrews

Property;

ii. To reasonable costs and disbursements incidental to the sale of the St.

Andrews Property;

iii. To FCC for payment of the balance due under its First Mortgage;

iv. To FCC the additional sum of $250,000.00 to be applied by FCC in

reduction of the debt owing by Genesus to FCC, guaranteed by Can-Am;

v. To BDO in the sum of approximately $110,000.00 for payment of its

account for consulting services;

vi. To BMO in the sum of $45,000.00 for payment of the Forbearance Fee;

vii. Balance of the net sale proceeds to BMO;

(k) The Debtors shall execute a Consent to Judgment and a Consent Receivership

Order; and
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() Upon expiry of the Forbearance Term in the absence of payment of the Debt in
full, BMO may immediately proceed to take such steps as it deems necessary to
recover payment of the Debt, including enforcement of its Security, without further
notice.

First Barrington Affidavit, paras 39-40, Exh. “KK”

8. The Second Mortgage was accordingly registered against title to all of Genesus’ and Can-
Am’s real Property in Manitoba on or about October 12, 2023.

Third Barrington Affidavit, para 48

9. Throughout the Forbearance Term, BMO took no steps to enforce its Security or to
otherwise collect on the Debt. Further, and while not under any obligation to do so, BMO elected
to draw down any unused room on the Debtors’ Operating Loan (Account 0545-1998-976) (the
“Operating Line”) and to deposit same into the Debtors’ Deposit Account, thereby creating a float
to assist the Debtors in, inter alia, clearing cheques and meeting their payroll obligations. BMO
continued to allow the Debtors’ Deposit Account to operate in this manner both before and after
it made demand and served the NIES on the Debtors, and throughout the Forbearance Term.

Third Barrington Affidavit at paras 13-15 and 43

10. Genesus continued its operations, both throughout the Forbearance Term and after the
expiry of the Forbearance Agreement and continued to use assets and the available funds in the
Deposit Account, secured to BMO, to pay other creditors subordinate to BMO in the ordinary
course of its business, without any payments being made to BMO to reduce the Genesus Debt to
BMO. Interest continued to accrue on the Operating Line, both throughout the Forbearance Term
and after the expiry of the Forbearance Agreement, without any interest payments being made
by the Debtors, to BMO'’s detriment.

Third Barrington Affidavit, para 44
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11. At the time of negotiating the Forbearance Agreement, through counsel, and registering
the Second Mortgage on title to Genesus’ and Can-Am'’s real Property in Manitoba, BMO was not
aware that an Ontario action had been commenced by Sea Air International Forwarders Limited
(“Sea Air") against Genesus, nor was BMO aware of the default judgment ultimately obtained by
Sea Air on or about October 3, 2023. Sea Air's default judgment was not filed in the Manitoba
Court of King’s Bench until December 12, 2023, and its judgment was not registered against title
to Genesus' real Property until December 15, 2023. BMO learned of Sea Air's default judgment
against Genesus in the context of the within receivership proceedings.

First Barrington Affidavit, para 61(e)

12. On or about May 29, 2024, the Affidavit of Allan Herman, counsel of record for Sea Air,
was filed in these proceedings (the “Herman Affidavit”). The Notice of Motion of Sea Air was
subsequently filed on January 3, 2025.

Affidavit of Allan Herman, affirmed May 29, 2024 (“Herman Affidavit”)

13. The Herman Affidavit alleges, among other things, that the granting and registration of
BMOQO’s Second Mortgage against title to Genesus’ Property was a fraudulent conveyance and
preference. The Herman Affidavit further alleges that there was insufficient consideration provided
to BMO by Genesus for the granting of BMO’s Second Mortgage and that BMQO’s intent in
registering its Second Mortgage was to delay, disadvantage, or defeat Sea Air's interest in
Genesus’ Property, all of which BMO denies.

Herman Affidavit, paras 7 and 8
14, On June 12, 2024, the Honourable Justice Chartier granted an Order pursuant to section
243(1) of the Bankruptcy and Insolvency Act and section 55 of The Court of King's Bench Act,

appointing BMO Canada Limited as Receiver and Manager, without security, of all assets,
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undertakings and properties of the Debtors relating to, acquired for, or used in relation to a
business carried on by the Debtors, including all proceeds thereof (the “Receivership Order”). It
was subsequently agreed that any challenge Sea Air may wish to raise with respect to the validity
and priority of BMO’s Second Mortgage would be determined in the context of these Receivership
Proceedings.

Receivership Order, dated June 12, 2024

15. Since the granting of the Receivership Order, Sea Air filed the Notice of Motion herein,
seeking an Order, inter alia, that BMO’s Second Mortgage be declared void and/or unenforceable.
Sea Air's Notice of Motion and the Herman Affidavit allege that BMO’s Second Mortgage should
be found void and/or unenforceable on the basis that (1) BMO’s Second Mortgage is a fraudulent
conveyance within the meaning of The Fraudulent Conveyances Act; (2) that there was
insufficient consideration provided by BMO to the Debtors with respect to the granting of BMO's
Second Mortgage; and/or (3) BMO’s Second Mortgage is a fraudulent preference within the
meaning of s. 95 of the BIA. Sea Air's Motion challenges validity of the registration of BMO'’s
Second Mortgage, in its entirety. However, while BMO’s Second Mortgage is registered against
title to all of Genesus’ and Can-Am'’s real Property in Manitoba, Sea Air has obtained judgment
against Genesus, only.

Notice of Motion of Sea Air, filed January 3, 2025

Herman Affidavit, para 7

16. In its Motion Brief, Sea Air raises, for the first time, two arguments regarding the
applicability of section 4.2 of the BIA and the doctrine of equitable subordination to the
circumstances of this case.

Motion Brief of Sea Air, filed March 21, 2025
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17. BMO contests Sea Air's motion and submits that there is no basis upon which the relief
sought by Sea Air can be granted. BMO accordingly seeks that Sea Air's motion be dismissed

with costs payable to BMO.

PART IV

ISSUES

18. The issues to be determined with respect to Sea Air's motion are as follows:

(a) Was the registration of BMO’s Second Mortgage against Genesus’ and Can-Am’s
Property a “fraudulent conveyance” within the meaning of section 2 of The

Fraudulent Conveyances Act, CCSM c F160 (the “FCA™;

(b) Was sufficient consideration provided by BMO to the Debtors with respect to the

registration of BMO’s Second Mortgage;

(c) Was the registration of BMO’s Second Mortgage against Genesus’ and Can-Am’s
Property a “fraudulent preference” within the meaning of section 95 of the

Bankruptcy and Insolvency Act, RSC, 1985, ¢ B-3 (the “BIA”); and

(d) Should this Court exercise its discretion under section 4.2 of the BIA in issuing a

declaration that the Second Mortgage is void and/or unenforceable; and

(e) Should this Court apply the doctrine of equitable subordination so as to

subordinate BMO’s Second Mortgage to Sea Air’s Judgment?
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PART V
ARGUMENT

The registration of BMO’s Second Mortgage against Genesus’ and Can-Am’s Property was
not a “fraudulent conveyance” within the meaning of section 2 of the FCA.
19. Section 2 of the FCA states:

When conveyances declared void as against creditors

2 Every conveyance of real property or personal property and every bond, suit,

judgment, and execution at any time had or made, or at any time hereafter to be

had or made, with intent to defeat, hinder, delay or defraud creditors or others of

their just and lawful actions, suits, debts, accounts, damages, penalties, or

forfeitures is void as against such persons and their assigns.

FCA, section 2 [TAB 1]

20. The main question to be asked when determining whether an encumbrance is captured
by section 2 of the FCA is that of intent on the part of the transferor. Where a “conveyance is
made for good consideration which defeats or delays creditors, the plaintiff must show the
fraudulent intent of both the grantor and the grantee.
DSTB Inc. v McGregor Landscaping & Design et al, 2020 MBQB 142
(“DSTB”) at paras 50-51 [TAB 2]
21. Further, “[s]ection 2 of the FCA requires the establishment of an intent to defeat, hinder or
delay creditors, which is more than knowledge that certain actions may have that effect.”.

DSTB, supra, at para 63 [TAB 2]

22. Canadian Courts have developed indicia or “badges of fraud” to assist in determining the
existence of the necessary intent to defeat or delay creditors. Recently, in Aquino v Bondfield
Construction Co., the Supreme Court of Canada summarized these “badges of fraud” as follows:

44 Because it is often difficult to adduce evidence of a debtor’'s subjective intent,
the intent requirement is often proved through the evidentiary shortcut of badges
of fraud. Badges of fraud are suspicious circumstances from which a court may
infer the debtor’s intent to defraud, defeat, or delay a creditor [...] The badges of
fraud approach to inferring a debtor’s intent to defraud creditors is of ancient
vintage, dating back to Twyne’s Case in 1601 [...].
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45 Case law has recognized the following non-exhaustive examples of badges of
fraud: (a) the debtor had few remaining assets after the transfer; (b) the transfer
was made to a non-arm’s length party; (c) the debtor was facing actual or potential
liabilities, was insolvent, or was about to enter a risky undertaking; (d) the
consideration for the transaction was grossly inadequate; (e) the debtor remained
in possession of the property for their own use after the transfer; (f) the deed of
transfer had a self-serving and unusual provision; (g) the transfer was secret; (h)
the transfer was made with unusual haste; and (i) the transaction was made
despite an outstanding judgment against the debtor [...]

46 A badge of fraud must be considered in the context of the surrounding
circumstances and in relation to the question of the debtor’s intention at the time
of the transfer [...] A court must avoid analyzing the debtor’s actions with the benefit
of hindsight; it “must resist the temptation to inject back into the circumstances
surrounding the impugned transaction knowledge about how events unfolded after
that time” [...] The presence of one or more badges of fraud does not require the
court to infer an intent to defraud, defeat, or delay a creditor, nor does the absence
of a particular badge of fraud prevent the court from inferring this intent.

Aquino v Bondfield Construction Co., 2024 SCC 31 at paras 44-46 [TAB 3]

23. The burden of proof in an action under provincial preferences legislation stays with the
plaintiff who seeks to establish “fraudulent intent” on the part of the defendant.

Conte Estate v Alessandro, 2002 CarswellOnt 4507 (ONSC)

at para 22 [TAB 4]

24. In this case, the circumstances surrounding the negotiation of the Forbearance Agreement

and the registration of BMO’s Second Mortgage do not justify an inference that BMO intended to

defraud, defeat or delay Genesus’ other creditors. These circumstances include, inter alia:

(a) BMO and Genesus are arm’s length parties;

(b) BMO is Genesus’ and Can-Am'’s primary secured creditor and holds real property
mortgages with respect to Genesus’ real Property and Can-Am’s real Property,
which are registered in priority to every other caveat and non-financial
encumbrance;

First Barrington Affidavit, paras 18-34
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(c) Since the time it became involved in the Debtors’ accounts in or around early
February 2023, BMO attempted to assist the Debtors through their financial
difficulties by allowing them to, inter alia, continue drawing down on their Operating
Line and to carry on business operations and maintain the animal inventory;

Third Barrington Affidavit, para 50

(d) Genesus continued its operations, throughout the Forbearance Term and after the
expiry of the Forbearance Agreement and continued using assets and available
funds in its Deposit Account, all of which were secured to BMO, to pay other
creditors subordinate to BMO in the ordinary course of its business, without any
payments being made to BMO to reduce its Debt;

First Barrington Affidavit, paras 52-55 and 62
Third Barrington Affidavit, para 44

(e) The Forbearance Agreement and Second Mortgage cannot be said to have been
executed “with unusual haste”, as the terms of the Forbearance Agreement,
including the granting of BMO’s Second Mortgage, were negotiated between
counsel for the Debtors and counsel for BMO, over the course of several months
and at the Debtors’ request;

Third Barrington Affidavit, paras 16-40

(f) In or about June 2023, the Debtors consulted their own insolvency counsel and a
licensed insolvency trustee;

Transcript from the Cross Examination of James Long (“Long Transcript”),
page 6, lines 2-25 and page 7, lines 1-14

(g) Sea Air had not yet obtained default judgment against Genesus in its Ontario
action at the time the Forbearance Agreement was executed by BMO and the
Debtors on September 30, 2023;

Herman Affidavit, para 4
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(h) Similarly, BMO was not aware of Sea Air's Ontario action against Genesus, nor of
the default judgment obtained by Sea Air against Genesus, at the time the Second
Mortgage was registered against title to all of Genesus’ and Can-Am’s real
Property in Manitoba on October 12, 2023;

First Barrington Affidavit, para 61(e)
Third Barrington Affidavit, para 41

() When BMO’s Second Mortgage was registered on October 12, 2023, Sea Air had
not yet filed its default judgment against Genesus in the Manitoba Court of King's
Bench. Rather, Sea Air's default judgment against Genesus was not filed in the
Manitoba Court of King’'s Bench until December 12, 2023, and was not registered
against title to Genesus’ Property until December 15, 2023; and

First Barrington Affidavit, para 61(e)
Herman Affidavit, para 5

()) Good consideration was provided by BMO to Genesus and Can-Am in exchange
for the registration of BMO’s Second Mortgage, in the form of, inter alia, the
Forbearance Agreement and BMO'’s actual forbearance from suit against the

Debtors, as more particularly described below.

25. BMO's registration of the Second Mortgage against Genesus’ and Can-Am’s Property was
bona fide, negotiated with the Debtors through counsel, and was intended to allow time for the
Debtors to pursue refinancing or sale of the business as a going concern.

Third Barrington Affidavit, para 50

26. There are accordingly no badges of fraud present in this case upon which the Court can
infer any fraudulent intent on the part of BMO with respect to the granting or registration of the

Second Mortgage.
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27. As it relates to Genesus’ “intent” in granting the Second Mortgage to BMO, Genesus
confirmed that it requested the Forbearance Agreement from BMO and was appreciative of the
time BMO provided, pursuant to the Forbearance Agreement, for Genesus to attempt to find a

solution to its financial difficulties:

47 Q: Was Genesus not concerned about the Bank doing something precipitous if
it didn't obtain creditor protection?

A: Well, good question. | think what we were trying to do -- the Bank was -- | would
say BDO and the Bank was supportive of us to try to find a solution, and they gave
us -- we asked for the forbearance agreement to give us more time. And they
agreed, and | guess we appreciate that they did.

Long Transcript, page 11, lines 11-20

28. Sea Air's argument regarding what BMO allegedly “would have done” if the Second
Mortgage had not been registered is speculative. The reality is that BMO was in a position to
begin enforcing its Security after making demand and serving the NIES upon the Debtors in or
around June and July 2023 but agreed, instead, to enter into the Forbearance Agreement at
Genesus'’ insistence. Had the Second Mortgage not been granted, BMO would nevertheless have
considered bringing an Application for the Appointment of a Receiver. Further, BMO could have
applied for a bankruptcy order with respect to the Debtors, in which case all unsecured debt would
have been subordinate to BMO’s existing security, including its GSA and unregistered equitable
mortgage. Further, Genesus and Can-Am could have sought a stay of proceedings under the
Farm Debt Mediation Act at that time, rather than negotiate forbearance terms with BMO.
Transcript from the Cross Examination of Ed Barrington,
(“Barrington Transcript”) page 16, lines 4-10
29. With respect to the three month “look-back” period set out under section 95(1)(a), for the
reasons more particularly described below, BMO submits that section 95(1)(a) has no application
to the circumstances of this case. As stated below, section 95(1)(a) of the BIA, which allows the

Court to consider transfers of property between a creditor and an insolvent person dealing at

3120611\3\638.400



=17 -

arm’s length during the three months preceding the “date of the initial bankruptcy event”, does
not apply in this case because there has been no “initial bankruptcy event” as it relates to Genesus
or any of the other Debtors. Further, during the cross examination of former officer and director
of Genesus, James Long, Mr. Long confirmed that in the summer of 2023, when counsel for BMO
and Genesus were negotiating the terms of the Forbearance Agreement, Genesus was not
considering making any proposal under the BIA:

45 Q: Okay. So you didn't, for example, consider making Genesus — when | say

“you,” | mean you corporately. Genesus wasn't considering making a proposal

under the Bankruptcy and Insolvency Act?

A: No. We were actively thinking of selling the company.

Long Transcript, page 10, lines 21-24 and page 11, line 1

30. Additionally, during the Cross Examination of Ed Barrington, Senior Account Manager,
Special Accounts Management Unit, Western Canada for BMO, Mr. Barrington confirmed BMQO’s
rationale for agreeing to a Forbearance Term beginning on September 30, 2023, and ending on
January 15, 2024

34 Q: All right. So that explains that. Why the period of three and a half months?

The forbearance period or term specified in the agreement and as outlined in

paragraph 40(b) is almost exactly three and a half months. Why that length of time?

A: That's typical of a timeline for a forbearance agreement to give shareholders in

the company some time to find alternate financing or a solution to get the Bank of

Montreal paid in full.

Barrington Transcript, page 13, lines 14-22

31. Further, Genesus was “positive” that the forbearance term was reasonable time to try to
negotiate and culminate a sale of its assets.

Long Transcript, page 14, lines 19-25 and page 15, lines 1-2
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32. BMO therefore submits that Sea Air has failed to establish that BMO or Genesus had the
requisite intent to defraud, delay or defeat any other creditors of Genesus or Can-Am within the
meaning of section 2 of the FCA, and further submits that registration of the Second Mortgage
falls outside the application of section 2 of the FCA. This Court ought not infer any fraudulent
intent on the part of BMO in registering the Second Mortgage.

Sufficient consideration was provided by BMO to the Debtors for the registration of BMO’s
Second Mortgage.

33. Sea Air alleges that the Forbearance Agreement was insufficient consideration for the

registration of BMO’s Second Mortgage.

34. However, it is trite that forbearance from suit constitutes valid consideration. In Beazer v
Tollestrup Estate, the Alberta Court of Appeal stated as follows regarding consideration:

41 A contract requires consideration. Consideration is "some right, interest, profit
or_benefit accruing to the one party or some forbearance, detriment, loss, or
responsibility, given, suffered, or undertaken by the other": Spruce Grove (Town)
v. Yellowhead Regional Library Board (1982), 1981 ABCA 369

Beazer v Tollestrup Estate, 2017 ABCA 429 at para 41 [TAB 5]

35. In Alberta Drywall Supply Ltd. v Hauk, the Alberta Court of Queen’s Bench was asked to

determine whether forbearance by the plaintiff corporation from commencing action against the

defendant was sufficient consideration for the registration of a mortgage against title to the
defendants’ property, in favour of the plaintiff.

Alberta Drywall Supply Ltd. v Hauk, 1984 CarswellAlta 261

(ABQB) (“Hauk”) [TAB 6]

36. In that case, one of the defendants had personally guaranteed the indebtedness of a

corporation controlled by both defendants to the plaintiff. To prevent legal action on the guarantee,

the defendants granted a mortgage to the plaintiff but subsequently declared personal bankruptcy.

The plaintiff commenced foreclosure proceedings and the defendants alleged, inter alia, that
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insufficient consideration had been provided to them by the plaintiff with respect to the granting
of the mortgage.

Hauk, supra at para 19 [TAB 6]

37. In concluding that the plaintiff had provided sufficient consideration for the granting of the
mortgage, the Alberta Court stated:

19 [...] According to the evidence, [the defendant] was personally indebted to the
plaintiff under a guarantee at the time the mortgage was granted, and the
consideration given by the plaintiff for the mortgage was the forbearance of the
plaintiff to take action against [the defendant] on his guarantee [...]

20 It is trite law that forbearance to sue is good consideration, and there can be
no doubt that there was good consideration so far as [the defendant] was
concerned.

Hauk, supra at paras 19-20 [TAB 6]

38. As previously stated herein, ample consideration was provided by BMO to the Debtors

with respect to the registration of BMO’s Second Mortgage.

39. Specifically, BMO agreed to enter into the Forbearance Agreement, at the Debtors’
request and did not take action against the Debtors throughout the Forbearance Term. Instead,
BMO allowed Genesus to continue operating throughout the Forbearance Term and after the
expiry of the Forbearance Agreement, during which time Genesus continued to use assets and
the available funds in the Deposit Account, secured to BMO, to pay other creditors subordinate
to BMO in the ordinary course of its business, without making any payments to BMO to reduce
the Debt. Interest also continued to accrue on the Operating Line, both throughout the
Forbearance Term and after the expiry of the Forbearance Agreement, without any interest
payments being made by the Debtors, to BMO'’s detriment.

Third Barrington Affidavit at paras 13-15 and 43
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40. The Second Mortgage was provided by the Debtors as consideration to protect BMO’s
interests in light of the Debt owed by the Debtors to BMO and due to the Debtors’ dissipation of
BMOQO's existing Security during the Forbearance Term. The Second Mortgage was also provided
as consideration for BMO to continue allowing the Debtors to draw from the Operating Line and
to carry on business operations and maintain their animal inventory.

Third Barrington Affidavit, para 50

41. In light of the above, there is no evidence to suggest that Genesus received “no value” or

“grossly inadequate” consideration for the granting of the Second Mortgage.

42. Additionally, and as referred to above, it was a term of each of the Debtors’ General
Security Agreements with BMO, which were executed in or around 2011, that the Debtors granted
a charge in favour of BMO with respect to, inter alia, all of the Debtors’ property, both real and

personal, moveable or immovable, both present and future, of whatsoever nature and kind:

2. The Debtor hereby
(f) charges in favour of the Bank as and by way of a floating charge its undertaking and all
its property and assets, real and personal, moveable or inmovable, of whatsoever nature

and kind, both present and future, other than property and assets hereby validly assigned
or subjected to a specific mortgage and charge and the exceptions hereinafter contained

First Barrington Affidavit, para 12, Exh. “H”,
para 15, Exh. “U”, para 18(a), Exh. “W”
43. The effect of this provision in each of the Debtors’ General Security Agreements with BMO
was that BMO received an equitable mortgage with respect to the Debtors’ real Property. As
stated by the Manitoba Court in Winnipeg Mortgage Exchange Ltd. v Winnipeg Mortgage Holdings
Ltd.:
67 ... Equitable mortgages of the property of legal owners, on the other hand, are
created by some instrument or act which is insufficient to pass the legal title, but
which, being founded on valuable consideration, shows the intention of the parties

to create a security; or in other words, evidences a contract to do so. The following
are common examples of such mortgages:
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... Any written instrument showing the intention of the parties that a security
should be thereby created, although it contains no general words of charge ...

Winnipeg Mortgage Exchange Ltd. v Winnipeg Mortgage Holdings Ltd., 1982
CarswellMan 10 (MBQB) (rev’'d on other grounds 1982 CarswellMan 14) [TAB 7]
44, As the Ontario Court of Appeal in Elias Markets Ltd., Re, stated:

65 In essence, the concept of an equitable mortgage seeks to enforce a common
intention of the mortgagor and the mortgagee to secure property for either a past
debt or future advances, where that common intention is unenforceable under the
strict demands of the common law.

Elias Markets Ltd. Re, 2006 CarswellOnt 5597 (ONCA) at para 65 [TAB 8]

45, In Bank of Montreal v Wolchansky, the Alberta Court found that a hypothecation
agreement entered into by the debtor and the plaintiff bank containing the words “... | hereby
charge the said property for any indebtedness | may have at the Bank of Montreal from time to
time” constituted an equitable mortgage.

Bank of Montreal v Wolchansky, 1986 CarswellAlta 388 (ABQB) at para 50 [TAB 9]

46. Additionally, in the bankruptcy context, this Court has recognized that the “holder of an
equitable mortgage is a secured creditor in bankruptcy”.

Little Souris Holdings Ltd., Re, 1979 CarswellMan 17 (MBQB) at para. 14 [TAB 10]

47. With respect to the real property of a bankrupt, the trustee in bankruptcy “only acquires
whatever interest the bankrupt may have had and takes the property subject to unregistered
deeds or equitable mortgages”.

Citifinancial Canada East Corp. v Hurley Estate (Trustee of),
2006 NBBR 133 at para 23 [TAB 11]

Re Weyman, 1929 CarswellOnt 15 (Ont. Supreme Court in Bankruptcy) [TAB 12]

48. Clause 2(f) in each of the Debtors’ General Security Agreements evidences the parties’

intention to create security, in favour of BMO, with respect to the Debtors’ real Property. As a
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result, BMO has held an equitable mortgage over Genesus’ Property since in or around 2011,
which was subsequently registered in the Manitoba Personal Property Registry as the Second

Mortgage.

49, BMO submits that as no additional charge in the real Property was created, no further
consideration was necessary. And if such consideration was necessary, it was given by the
entering into of the Forbearance Agreement. As such, the Second Mortgage is not a “fraudulent

conveyance”.

The registration of BMO’s Second Mortgage against Genesus’ and Can-Am’s Property was
not a “fraudulent preference” within the meaning of section 95 of the BIA.

50. Contrary to the allegations set out at paragraphs 7(f) and (g) of the Herman Affidavit,

section 95(1)(a) of the BIA does not apply to BMO’s Second Mortgage.

51. Section 95(1)(a) of the BIA provides as follows:

Preferences

95 (1) A transfer of property made, a provision of services made, a charge on
property made, a payment made, an obligation incurred or a judicial proceeding
taken or suffered by an insolvent person

(a) in favour of a creditor who is dealing at arm’s length with the insolvent
person, or a person in trust for that creditor, with a view to giving that creditor
a preference over another creditor is void as against — or, in Quebec, may not
be set up against — the trustee if it is made, incurred, taken or suffered, as the
case may be, during the period beginning on the day that is three months
before the date of the initial bankruptcy event and ending on the date of the

bankruptcy; and

BIA, section 95(1)(a) [TAB 13]

52. Section 2 of the BIA defines the “date of the bankruptcy”, and the “date of the initial
bankruptcy event”, as follows:
date of the bankruptcy, in respect of a person, means the date of

(a) the granting of a bankruptcy order against the person,
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(b) the filing of an assignment in respect of the person, or
(c) the event that causes an assignment by the person to be deemed;
date of the initial bankruptcy event, in respect of a person, means the earliest
of the day on which any one of the following is made, filed or commenced, as the
case may be:
(a) an assignment by or in respect of the person,
(b) a proposal by or in respect of the person,
(c) a notice of intention by the person,
(d) the first application for a bankruptcy order against the person, in any case
(i) referred to in paragraph 50.4(8)(a) or 57(a) or subsection 61(2), or
(i) in which a notice of intention to make a proposal has been filed
under section 50.4 or a proposal has been filed under section 62 in
respect of the person and the person files an assignment before the

court has approved the proposal,

(e) the application in respect of which a bankruptcy order is made, in the case
of an application other than one referred to in paragraph (d), or

(f) proceedings under the Companies’ Creditors Arrangement Act;

person includes [...] a corporation [...]

53. Canadian Courts have long held that three conditions must be met in order for a payment
to a creditor to qualify as a “fraudulent preference" within the meaning of section 95 of the BIA.
As stated by the New Brunswick Court of Appeal in St. Anne-Nackawic Pulp Co (Trustee of) v

Logistec Stevedoring (Atlantic) Inc.:

4 The law is settled with respect to the interpretation and application of s. 95 of
the BIA. In order for a payment to a creditor to qualify as a fraudulent preference
three conditions precedent must be met: (1) the payment must have been made
within three months of bankruptcy; (2) the debtor must have been insolvent at the
date of the payment; and (3) as a result of the payment the creditor must have in
fact received a preference over other creditors ...

St. Anne-Nackawic Pulp Co (Trustee of) v Logistec Stevedoring (Atlantic) Inc.,
2005 NBCA 55 (“Logistec”) at para 4 [TAB 14]
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54. The Herman Affidavit alleges that the defined term, “date of the initial bankruptcy event”
includes “the commencement of a receivership application in which a bankruptcy order is
eventually made”.

Herman Affidavit, para 7(g)

55. There is no authority for this proposition. Further, none of the criteria set out at section 2
of the BIA are present in this case. Specifically none of the Debtors made an assignment into
bankruptcy; an assignment into bankruptcy was not made in respect of any of the Debtors; none
of the Debtors made a proposal in bankruptcy; a proposal in bankruptcy was not made in respect
of any of the Debtors; none of the Debtors filed a notice of intention to make a proposal in
bankruptcy; an application for a bankruptcy order was not filed against any of the Debtors; and
no proceedings were commenced under the Companies’ Creditors Arrangements Act with respect
to any of the Debtors, either three months before BMO filed its Notice of Application for the
Appointment of a Receiver with respect to the Debtors on February 12, 2024, or at any other time.

Third Barrington Affidavit, para 4

56. As there has been no “bankruptcy” of Genesus, or any of the Debtors, and no “initial
bankruptcy event”, the first condition set out in Logistec has not been met in this case and the

application of section 95(1)(a) of the BIA is not triggered.

57. Further, the same “badges of fraud” that have been developed by the Courts in the context
of provincial preferences legislation, which are previously identified herein at 22 to 24, are also
relevant to the Court’'s determination of whether a transfer constitutes a “fraudulent preference”
within the meaning of section 95(1)(a). As previously stated, there are no indicia or badges of

fraud present in this case.
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BMO has not acted contrary to section 4.2 of the BIA.

58. Section 4.2(1) of the BIA provides:
Good faith
4.2 (1) Any interested person in any proceedings under this Act shall act in good
faith with respect to those proceedings.

BIA, supra, section 4.2(1) [TAB 13]

59. The statutory requirement of good faith “requires that an interested party not bring or

conduct proceedings for an oblique motive or purpose” and in relation to a secured creditor “the

good-faith requirement relates to a secured creditor's invoking and conduct of insolvency
proceedings under the BIA.".

CWB Maxium Financial Inc. v 2026998 Alberta Ltd., 2021 ABQB 137

(“CWB") at para 59 and 203 [TAB 15]

60. BMO submits that section 4.2 of the BIA does not apply in the circumstances of this case,

as Sea Air’s challenge is to the validity of the Second Mortgage, not to BMO’s commencement of

the within Application for the Appointment of a Receiver or its conduct during these proceedings.

There is no suggestion, nor any evidence, that BMO commenced the within proceedings for an

“oblique’ purpose.

61. Alternatively, BMO submits that it has at all times acted in good faith within the meaning

of s. 4.2 of the BIA.

62. The Alberta Court in CWB, relying on the principles established by the Supreme Court of
Canada in Bhasin v Hrynew, recognized that duty of faith for purposes of section 4.2 of the BIA
“requires the actor to avoid dishonesty or lying. It does not bind the actor to a duty of loyalty or

disclosure. It does not require a party to subordinate its interests”.

CWB, supra at para 202 [TAB 15]
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63. The Court in CWB further stated:

52 In this context (at para 65), the Supreme Court of Canada [in Bhasin v Hrynew]
comments that the duty of good faith does not require one party to serve the
interests of the other but rather not to undermine the other’s interests in bad faith.

CWB, supra at para 52 [TAB 15]

64. Sea Air has failed to point to any evidence of dishonesty on the part of BMO or any
evidence suggesting that BMO “lied” to Genesus in the course of negotiating the Forbearance
Agreement, through counsel, or in registering the Second Mortgage. There can be no suggestion
that BMO was dishonest or "lied to” Sea Air, as BMO has had no dealings with Sea Air and, as
previously stated herein, the Forbearance Agreement was executed and the Second Mortgage
was registered long before Sea Air's Default Judgment was filed in the Manitoba Court of King's
Bench and registered against title to Genesus’ Property.

First Barrington Affidavit, para 61(e)

65. There is no evidence that BMO knew that the registration of its Second Mortgage would
allegedly delay or defeat other creditors of Genesus. As previously stated herein, BMO only
learned of Sea Air's default judgment against Genesus in the context of these proceedings.

First Barrington Affidavit, para 61(e)

66. Regardless, and as previously stated herein, mere knowledge that the registration of
security may have the effect of delaying or defeating a debtor’s other creditors is insufficient to
ground a finding of fraudulent intent under the FCA. BMO submits that such knowledge is
therefore also an insufficient basis upon which to find a lack of “good faith” within the meaning of
S. 4.2 of the BIA.

DSTB, supra, at para 63 [TAB 2]
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67. BMO owes no duty of loyalty to Sea Air and is not required to serve the interests of Sea
Air, or any of Genesus’ other creditors, nor is it required to subordinate its interests to those of

any other creditor of Genesus.

68. Importantly, while Sea Air's default judgment is only as against Genesus, the Second
Mortgage was negotiated by counsel for all of the Debtors and was registered against title to the
real Property of both Genesus and Can-Am. The registration of the Second Mortgage cannot be
said to have been an intentional, “bad faith” or fraudulent attempt to defeat Sea Air’s interest with
respect to the real Property owned by Genesus, as the Second Mortgage was granted to BMO
as consideration for the Forbearance Agreement, the intent of which was, inter alia, to allow all of
the Debtors time to pursue refinancing or sale of the business as a going concern.

Third Barrington Affidavit, para 50

69. BMO therefore submits that Sea Air has failed to establish any lack of good faith on the
part of BMO, or any basis upon which the Court ought to exercise its remedial discretion under s.

4.2(2) of the BIA.

The doctrine of equitable subordination does not apply.

70. The doctrine of equitable subordination has not been endorsed by the Supreme Court of
Canada. At best, the application of this doctrine has been described by lower Courts in Canada
as “sketchy” and has led to “inconclusive results”.

Lloyd’s Non-Marine Underwriters v J.J. Lacey Insurance Ltd., (“Lloyd’s”)
2009 NLTD 148 at para 50 [TAB 16]

U.S. Steel Canada Inc., Re, 2016 ONCA 662 at para 23 [TAB 17]
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71. In Indalex Ltd., Re, the Supreme Court of Canada recognized that while it had previously
discussed the doctrine of equitable subordination in Canada Deposit Insurance Corp. v Canadian
Commercial Bank, [1992] 3 SCR 558, the doctrine had not been endorsed in that decision, and
the Supreme Court again declined to do so in Indalex.

Indalex Ltd., Re, 2013 SCC 6 at para 77 [TAB 18]

72. Similarly, in Puratone Corp. Re, this Court recognized that there would be potential legal
impediments to the bringing of a claim for equitable subordination.

Puratone Corp., Re, 2013 MBQB 171 at para 33 [TAB 19]

73. BMO submits that given the uncertainty of the status of the doctrine of equitable
subordination in Canada, this is not an appropriate case in which to ask this Court firstly to
determine whether the doctrine of equitable subordination applies in Canadian law, or secondly

to determine whether the doctrine ought to be applied to the facts of this case.

74. Alternatively, if this Court accepts that the doctrine of equitable subordination forms part
of Canadian law, the doctrine ought not be applied in the circumstances of this case, as Sea Air
has failed to show that BMO has engaged in any alleged “inequitable conduct” or has obtained

any “unfair advantage” in registering the Second Mortgage.

75. In the rare instances where Canadian Courts have elected to apply the doctrine, the
allegedly inequitable conduct complained of is far removed and factually distinct from the
circumstances of the present case. For example, in Lloyd’s, the allegedly inequitable conduct

included a fraudulent scheme perpetrated by the debtors, whereby one of the debtors illegally
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