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Court File No.  35-2481393 
Estate File No. 35-2481393 

ONTARIO  
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 

IN THE MATTER OF THE BANKRUPTCY OF 
SIRIUS CONCRETE INC. OF THE CITY OF WATERLOO, 

IN THE PROVINCE OF ONTARIO 

AND IN THE MATTER OF THE  
CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, as amended 

NOTICE OF MOTION  
(returnable May 19, 2023) 

BDO Canada Limited (“BDO”) in its capacity as Trustee (the “Trustee”) of Sirius Concrete 

Inc.(“Sirius”), will make a Motion to the Court as soon as the Motion can be heard. 

PROPOSED METHOD OF HEARING: The Motion is to be heard: 

☐In writing under subrule 37.12.1 (1) because it is on consent; 

☐In writing as an opposed motion under subrule 37.12.1 (4); 

☐In person;  

☐By telephone conference; 

☒By video conference. 

at the following location: 

At the Court House, 80 Dundas Street, London, Ontario on May 19, 2023 at 10:00 a.m., or 

as soon after that time as the Motion can be heard by judicial teleconference via Zoom at 

London, Ontario, with video conference details to be provided prior to this date. 
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THE MOTION IS FOR: 

1. An Order (Distribution and Discharge), substantially in the form attached hereto at 

Schedule “A”, inter alia: 

a. That the time for service, filing and confirmation of the Notice of Motion and 

the Motion Record be abridged so that this motion is properly returnable 

today, and hereby dispensing with further service and confirmation hereof; 

c. Approving the Ayerswood Settlement (as detailed in the Final Report and 

defined below);  

d. Approving the Trustee’s fees and disbursements, the Counsel Fees and 

the completion accrual (each as detailed in the Final Report), and payment 

of same;  

e. Approving the Statement of Receipts and Disbursements as detailed in the 

Final Report;  

f. Authorizing the Trustee to make the Proposed Distribution (as detailed in 

the First Report and defined below);  

g. Discharging BDO as the Trustee on the filing of the Certificate of 

Completion as provided for in the Final Report, and releasing the Trustee 

from liability for its actions while acting in such capacity, save and except 

for the Trustee’s gross negligence or willful misconduct; and, 

2. Such further and other relief as counsel may request and this honourable court 

may permit. 

THE GROUNDS FOR THE MOTION ARE:

Bankruptcy 

b.  Approving the Trustee’s Sixth and Final Report to the Court dated April 5, 

2023 (the “Final Report”) and the activities and conduct of the Trustee as 

detailed therein; 

1. The Bankrupt, Sirius, made a voluntary assignment in bankruptcy on March 4, 

2019, and the Trustee was appointed as Trustee in Bankruptcy. 
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2. Prior to its assignment, Sirius operated as a subcontracting firm that specialized in 

modern super-structures throughout Southwestern Ontario. Sirius provided 

insulated concrete forms, pre-cast paneling installation, structural block, and cast 

in place concrete, for numerous construction projects, including the following: 

a. 18 Barrel Yards Blvd, Waterloo, Ontario (the “Waterloo Property” and the

“Waterloo Project”); 

b. 112 Benton St. Kitchener, Ontario (the “Kitchener Property” and the 

“Kitchener Project”); 

c. 109 King Ave, Newcastle, Ontario (the “Newcastle Property” and the 

“Newcastle Project”); 

d. 45 Yarmouth St., Guelph, Ontario (the “Guelph Property” and the “Guelph 

Project”); 

e. 200 Steelwell Rd. Brampton, Ontario (the “Brampton Project”); and 

f. 10 Wilson St. Guelph, Ontario (the “Parking Lot Project”). 

(6 (a) to (f) collectively, the “Construction Projects”) 

3. On January 30, 2019, Sirius issued an invoice in the amount of $381,578.40 in 

relation to the Guelph Project (the “Invoice”) to Ayerswood Development 

Corporation (“Ayerswood”). On March 1, 2019 Ayerswood paid the Invoice in full 

(the “March 2019 Payment”). 

Actions of the Trustee 

4. The Trustee developed a Claims Administration Procedure for Sirius’ construction 

projects (the “Claims Administration Procedure”). On April 2, 2019, the Court 

issued an Order approving the Claims Administration Procedure (the “Claims 

Procedure Order”). 

5. The Trustee has completed the review and allowance of all claims filed in the 

Claims Administration Procedure and entered into settlement agreements with all 

project owners of the Construction Projects. 
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6. On August 16, 2019, the Court issued an Order (the “August 2019 Order”) 

approving the lien claims and trust claims filed by lien claimants (the “Lien 

Claimants”) in the Claims Administration Procedure, approving certain settlements 

entered into by the Trustee, and providing direction with respect to Ayerswood.  

7. On November 22, 2019, the Court issued an order approving settlements entered 

into by the Trustee and providing direction with respect to payment of the 

settlement amounts. 

8. The only outstanding issue was the March 2019 Payment. Ayerswood took the 

position that the March 2019 Payment was made based on misrepresentations 

from Sirius and should be returned to Ayerswood. The trustee took the position 

that the March 2019 Payment was made in the normal course of business 

between Ayerswood and Sirius and was property of the Estate 

9. On March 3, 2020, the Trustee brought a motion for directions with respect to the 

March 2019 Payment. Ayerswood took the position that the March 2019 Payment 

was held in trust for Ayerswood and was to be returned to Ayerswood. 

10. On December 14, 2020, the Court released its decision with respect to the March 

2019 Payment and determined that it formed part of the bankrupt estate (the 

“December 14 Decision”). Ayerswood appealed the December 14 Decision. 

11. On June 14, 2022, the Ontario Court of Appeal heard Ayerswood’s appeal. The 

Court of Appeal released its decision on July 13, 2022 directing the matter to 

return to Bankruptcy Court for directions on the procedure to be followed for a 

determination of the issue of entitlement to the March 2019 Payment (the “July 13 

Decision”). 

12. The Trustee reviewed the July 13 Decision with the Lien Claimants and upon 

discussion regarding the available options, the Lien Claimants were supportive of 

an out of Court Settlement regarding the payment from Ayerswood. 

13. The Trustee completed an in-depth review of the Guelph Project and provided its 

position to Ayerswood in September 2022. Ayerswood responded in November of 

2022 to provide their position. 
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14. The Trustee and Ayerswood entered into settlement discussions and reached a 

settlement agreement on February 21, 2023 whereby the Trustee agreed to pay 

$194,043.70 to Ayerswood on account of the payment made by Ayerswood to 

Sirius (the “Minutes of Settlement”). 

15. The payment provided for in the Minutes of Settlement is calculated based on an 

equal split of the March 2019 Payment plus accrued interest the Lien Claimants 

support the Minutes of Settlement. 

16. Following the payment required by the Minutes of Settlement the Guelph Project 

will be settled in full. 

17. As of February 24, 2023, the Trustee has $569,884.33 on hand in its trust account 

in relation to the Guelph Project. 

18. In addition to the payment pursuant to the Minutes of Settlement, CLAC has 

submitted a priority claim ahead of the Lien Claimants for amounts owing to 

employees pursuant to the priority provided by section 81 of the Construction Lien 

Act (the “CLAC Claim”). The Trustee has accepted the CLAC Claim. 

Approval of Trustee’s Accounts 

19. The Claims Procedure Order provides that the fees and expenses of the Trustee in 

connection with the Claims Administration Procedure shall form a first charge on 

the funds collected. 

20. The Trustee has properly incurred fees and disbursements as detailed in the Final 

Report. 

21. The fees incurred by the Trustee for services provided by its legal counsel, 

Harrison Pensa LLP are detailed in the Final Report.  

22. The Trustee seeks the approval of the its fees, the Counsel Fees and the 

completion accrual (collectively the “Professional Fees”), and payment of same, 

as defined in the Final Report. 
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Proposed Distribution 

23. The Trustee recommends that a reserve not exceeding the sum of $6,000.00 

(inclusive of HST), should be held for the final fees and expenses to complete the 

bankruptcy (the “Completion Accrual”).  

24. The Trustee recommends the distribution as detailed in the Final Report, as 

follows: 

a. Professional Fees; 

b. The Ayerswood settlement in amount of $194,043.70; 

c. The Lien Claim from CLAC in the amount of $83,974.451; and, 

d. The balance of the funds residing in the Trustee’s account, less the 

Completion Accrual, to the Lien Claimants on a pari-passu basis. 

(collectively, the “Proposed Distribution”) 

25. The Trustee seeks approval of the Proposed Distribution.  

Discharge 

26. Following the completion of the Proposed Distribution (as defined in the Final 

Report) the Trustee will have completed the administration of the Claims 

Administration Procedure, and as such requests its discharge from the Claims 

Administration Procedure. 

27. Any funds related to the Construction Projects after the Proposed Distribution will 

be paid in to the general pool available to creditors in the bankruptcy of Sirius. 

28. Any trust claims and lien claims that were not paid in full from the Claims 

Administration Procedure will, to the extent that they are unpaid, be allowed as 

claims in the bankruptcy of Sirius. 

1 Subject to any Wage Earners Protection Program Act repayments. 
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29. The Trustee will complete the administration of the bankruptcy of Sirius and obtain 

its discharge from the Court in the normal course in accordance with the BIA. 

30. Section 243 of the BIA. 

31. Sections 100 and 137(2) of the Courts of Justice Act. 

32. Rules 2, 3, 37, 38, and 60.10 of the Rules of Civil Procedure. 

33. The grounds as detailed in the Final Report. 

34. Such further and other grounds as counsel may advise and this Honourable Court 

may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion:   

1. The Claims Procedure Order; 

3. Such materials as counsel may advise and this Honourable Court may permit. 

April 24, 2023  HARRISON PENSA LLP 
Barristers & Solicitors 
130 Dufferin Avenue, Suite 1101 
London, ON N6A 5R2 

Melinda Vine (LSO #53612R) 

Tel:  519-679-9660 
Fax: 519-667-3362 
Email: mvine@harrisonpensa.com

2.  The Final Report of the Trustee and the Appendices thereto; 

Solicitors for the Trustee, 
BDO Canada Limited 

To: Service List
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IN THE MATTER OF THE BANKRUPTCY OF SIRIUS CONCRETE INC. OF THE CITY OF WATERLOO,
IN THE PROVINCE OF ONTARIO
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Court File No.  35-2481393 
Estate File No. 35-2481393

ONTARIO
SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY

THE HONOURABLE JUSTICE )
)
)

FRIDAY, THE 19TH 

DAY OF MAY, 2023

IN THE MATTER OF THE BANKRUPTCY OF
SIRIUS CONCRETE INC. OF THE CITY OF WATERLOO,

IN THE PROVINCE OF ONTARIO

AND IN THE MATTER OF THE
CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, as amended

ORDER

(DISTRIBUTION AND DISCHARGE)

THIS MOTION, made by BDO Canada Limited in its capacity as Trustee (the "Trustee") 

of Sirius Concrete Inc. ("Sirius"), for an Order:

1. That the time for service, filing and confirmation of the Notice of Motion and the Motion

Record be abridged so that this motion is properly returnable today and hereby dispensing with 

further service and confirmation hereof;

2. Approving the activities and conduct of the Trustee as set out in the Trustee’s Sixth Report

to the Court dated April 5, 2023(the "Final Report");

3. Approving the Ayerswood Settlement, as detailed in the Final Report;

4. Approving the Trustee’s fees and disbursements, the Counsel Fees and the completion

accrual, each as defined and detailed in the Final Report, and payment thereof;

24



5. Approving the Trustee’s Statement of Receipts and Disbursements, as defined and detailed

in the Final Report (the “Statement of Receipts and Disbursements”);

6. Authorizing and directing the distribution of the remaining proceeds available in the estate

of Sirius after payment of the Trustee’s fees and disbursements, the Counsel Fees and the holding 

back of completion accrual, as detailed in the Final Report (the “Proposed Distribution”), as 

follows:

(a) Professional Fees;

(b) The Ayerswood settlement in amount of $194,043.70;

(c) The Lien Claim from CLAC in the amount of $83,974.451; and,

(d) The balance of the funds residing in the Trustee’s account, less the Completion
Accrual, to the Lien Claimants on a pari-passu basis.

7. Discharging BDO Canada Limited as Trustee of Sirius on the filing of the Certificate of

Completion, as provided for in the Final Report; and

8. Releasing BDO Canada Limited from any and all liability, as set out in paragraph 7 of this

Order,

was heard this day by way of judicial teleconference via Zoom at the Court House, 80 Dundas 
Street, London, Ontario.

ON READING the Trustee’s Notice of Motion dated April 24, 2023, the Final Report, the 

affidavits of the Trustee and its counsel as to professional fees (the "Fee Affidavits"), and on 

hearing the submissions of counsel for the Trustee, no one else appearing although served as 

evidenced by the Affidavit of Lindsay Ferguson sworn April  , 2023, filed;

1. THIS COURT ORDERS that the time for service, filing and confirmation of the Notice of

Motion and the Motion Record be abridged so that this motion is properly returnable today and 

hereby dispensing with further service and confirmation hereof.

1 Subject to any Wage Earners Protection Program Act repayments.

25



2. THIS COURT ORDERS that the activities of the Trustee, as set out in the Final Report,

are hereby approved.

3. THIS COURT ORDERS that the Trustee’s fees and disbursements, the Counsel Fees and

the completion accrual, as set out in the Final Report and the Fee Affidavits, and payment thereof, 

be and are hereby approved.

4. THIS COURT ORDERS that the Statement of Receipts and Disbursements be and is

hereby approved.

5. THIS COURT ORDERS that, after payment of the Trustee’s fees and disbursements, the

Counsel Fees and subject to the completion accrual, the Trustee be and is authorized and directed 

to make the Proposed Distribution, as described in the Final Report, as follows:

(a) Professional Fees;

(b) The Ayerswood settlement in amount of $194,043.70;

(c) The Lien Claim from CLAC in the amount of $83,974.452; and,

(d) The balance of the funds residing in the Trustee’s account, less the Completion
Accrual, to the Lien Claimants on a pari-passu basis.

6. THIS COURT ORDERS that upon payment of the amounts set out in paragraph 3 and 5

hereof and upon the Trustee filing the Certificate of Completion as provided for in the Final Report 

certifying that it has completed the other activities described in the Final Report, the Trustee shall

be discharged as Trustee of Sirius, provided however that notwithstanding its discharge herein (a)

the Trustee shall remain Trustee for the performance of such incidental duties as may be required 

to complete the administration of the claims procedure herein, and (b) the Trustee shall continue 

to have the benefit of the provisions of all Orders made in this proceeding, including all approvals, 

protections and stays of proceedings in favour of BDO Canada Limited in its capacity as Trustee.

7. THIS COURT ORDERS AND DECLARES that BDO Canada Limited is hereby released

and discharged from any and all liability that BDO Canada Limited. now has or may hereafter

2 Subject to any Wage Earners Protection Program Act repayments.
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have by reason of, or in any way arising out of, the acts or omissions of BDO Canada Limited wh

ile acting in its capacity as Trustee herein, save and except for any gross negligence or wilful mis

conduct on the Trustee's part.  Without limiting the generality of the foregoing, BDO Canada Lim

ited is hereby forever released and discharged from any and all liability relating to matters that we

re raised, or which could have been raised, in the within claims procedure proceedings, save and  

except for any gross negligence or wilful misconduct on the Trustee's part. 

_______________________________________

Justice, Ontario Superior Court of Justice
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COURT OF APPEAL FOR ONTARIO

CITATION: Sirius Concrete Inc. (Re), 2022 ONCA 524 
DATE: 20220713

DOCKET: C70020

Benotto, Zarnett and Sossin JJ.A.

In the Matter of the Bankruptcy of Sirius Concrete Inc. of the City of Waterloo, in
the Province of Ontario

Scott Turton, for the appellant Ayerswood Development Corporation

Melinda Vine and Jason DiFruscia, for the respondent BDO Canada Limited, as 
Trustee for the Estate of Sirius Concrete Inc.

Heard: June 14, 2022

On appeal from the order of Justice Jonathon C. George of the Superior Court of 
Justice, dated December 14, 2020, with reasons at 2020 ONSC 7733.

REASONS FOR DECISION

Introduction

[1] The appellant, Ayerswood Development Corporation (“Ayerswood”),

appeals the order of the bankruptcy judge, made on a motion for directions brought

by the respondent, BDO Canada Limited, as trustee in bankruptcy of 

Sirius Concrete Inc. (“Sirius”). In particular, Ayerswood appeals from those parts 

of the order by which the bankruptcy judge directed that the amount of $381,578.40 

(the “funds”) that Ayerswood paid to Sirius on March 1, 2019, one business day 

before Sirius made an assignment into bankruptcy on March 4, 2019, forms part 

of the bankrupt estate of Sirius and is to be distributed to its creditors.
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[2] The bankruptcy judge rejected Ayerswood’s position that it had a claim to a

remedial or constructive trust over the funds, such that the funds were not property 

of Sirius that became available for distribution to creditors upon its bankruptcy, and 

that adjudicating this claim required a fuller evidentiary record. Ayerswood 

contended that payment of the funds had been induced by Sirius’s deceit and 

constituted an unjust enrichment, and Ayerswood provided evidence about the 

circumstances of the payment that the bankruptcy judge described as raising a 

“live question as to whether Ayerswood was manipulated and duped” into paying

the funds. However, the bankruptcy judge held that even accepting that evidence

as true, “none of … [it] could possibly lead to the imposition of a trust.”

[3] In our view, the bankruptcy judge erred, and the appeal must be allowed.

Below, we explain our reasons for coming to this conclusion.

Ayerswood’s Evidence

[4] On the motion before the bankruptcy judge, only Ayerswood’s

representative, Mr. Camara, filed an affidavit. There was no cross-examination on 

it, nor was there any evidence that directly contradicted it. The affidavit was the 

only evidence about the precise circumstances of the payment of the funds in 

issue.

[5] Mr. Camara explained that Ayerswood was the general contractor on an

apartment building project in Guelph, Ontario. Sirius, a concrete forming company,
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was hired by Ayerswood in 2018 to provide the labour, equipment, and materials 

to construct the concrete structure of the three underground parking levels, the 

twelve above ground levels, the roof slab, and the penthouse of the project.

[6] Mr. Camara went on to describe how Sirius’s performance was marked by

delays and deficiencies. He stated that while Ayerswood had been paying Sirius’s 

periodic invoices to incentivize Sirius to get its work done, Ayerswood decided to 

take a different tack with an invoice that Sirius rendered in January 2019 in the 

amount of the funds, namely $381,578.40. It decided not to pay the invoice until 

Sirius demonstrated progress in rectifying the problems and getting the project 

back on track.

[7] Mr. Camara described the circumstances that led to the ultimate payment of

the funds. A site meeting was planned for March 1, 2019, at which Sirius was to 

present a detailed plan that would address the problems with its deficiencies and 

delays, but Sirius failed to attend. A Sirius representative, Mr. Waite, then called 

Mr. Camara to apologize, and asked for the meeting to be delayed until 

March 5, 2019 because Sirius was discussing its plan to get back on track with its 

work at the project and needed a bit more time. Mr. Waite asked for a cheque for 

the January invoice, and when Mr. Camara expressed reluctance to pay without a

satisfactory plan from Sirius, Mr. Waite assured Mr. Camara that his providing a

cheque would ensure that Sirius would push things along to get its work done. 

Mr. Camara believed this representation and provided a cheque. However, Sirius
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in fact had no intention of doing any further work. It completed a statement of affairs 

for its bankruptcy filing on the very same day as these representations were being

made to Mr. Camara, March 1, 2019. Sirius made an assignment into bankruptcy

on the next business day, March 4, 2019. In short, Ayerswood claims that it was 

“lied to”, and it was in reliance on those lies that the funds were paid over when 

they otherwise would not have been.

[8] As Mr. Camara stated in his affidavit:

So when Sirius wrote to me on 1 March 2019 – “Tobin 
and myself will be making more site appearances to get 
things on track. Please be patient with us as we work 
through the issues.” – Ayerswood was being lied to.

Exhibit E to this affidavit is a copy of the Statement of 
Affairs of Sirius. While it shows a date of 1 March 2019, 
the amount of information in that form was self-evidently 
not compiled only after 12:44 p.m. that day [the time of 
the above quoted email]. Sirius knew they would not be 
returning to site and deceived me.

I, and hence Ayerswood, was assured by Sirius that if the 
payment of their January invoice was given to them they 
would come to the meeting on 5 March 2019 with a 
concrete plan to solve the problems and would move 
their work ahead promptly. This was pure deception with 
the object of getting Ayerswood to release the cheque. I, 
and hence Ayerswood, believed these lies, and in the 
belief that Sirius would be not just continuing their work 
to completion, but promptly to completion, I relented on 
the decision to withhold the cheque and released to 
Sirius the cheque of 1 March 2019 for $381,578.40.

If Sirius had told me the truth on March first 2019 that 
they had already been working with BDO Canada Limited 
(“the Trustee”) and were going to assign Sirius into
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bankruptcy and abandon their contract for the Building I 
never would have released the $381,578.40 cheque to 
them; Ayerswood would not have made that payment. 
The value of the work by Sirius, coupled with the 
deficiencies in it, and the delay of the completion of the 
Building that they caused, meant that they had been 
overpaid for the work they had done. Sirius was not owed 
$381,578.40, or any part of that money, and it only 
received that cheque due to their deceit as I have 
outlined above.

Analysis

[9] The parties argued about both the process followed and also the correctness

of the disposition made.

[10] As to process, the parties agree that, on a motion for directions in an

insolvency matter, the supervising court may determine an issue of entitlement to

assets or funds as between the insolvent estate and a third party by following a 

summary procedure modelled on that used on a motion for summary judgment, or

may order a trial to determine the dispute where there is a genuine issue requiring

one: Ontario Securities Commission v. Money Gate Mortgage Investment 

Corporation, 2020 ONCA 812, 153 O.R. (3d) 225, at paras. 10, 32-35 and 40. 

Although Money Gate dealt with a receivership, the same analysis can apply in a 

bankruptcy.

[11] It is unnecessary to consider the argument that the record was not

appropriate for final factual determinations to be made because, in our view, that 

is not how the bankruptcy judge proceeded. He proceeded on the basis that taking
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Ayerswood’s evidence as true, as a matter of law no trust claim could possibly 

succeed.

[12] A motion for directions with a summary procedure would be appropriate to

resolve the issue of entitlement to the funds as between the bankrupt estate and 

Ayerswood if it could have been determined, as a matter of law, that taking 

Ayerswood’s allegations as true, Ayerswood could not possibly establish a 

proprietary entitlement to the funds.

[13] As to the correctness of the disposition, however, the bankruptcy judge did

not cite any authority for his conclusion that Ayerswood’s evidence, taken as true, 

could not possibly establish a trust, and in our respectful view it was incorrect.

[14] Property of the bankrupt divisible among creditors does not include property

that the bankrupt holds in trust for any other person: Bankruptcy and Insolvency 

Act, R.S.C. 1985, c. B-3 (“BIA”), s. 67(1)(a). It is well established that unjust 

enrichment, arising from certain types of debtor misconduct prior to bankruptcy, 

may impress funds with a constructive trust in favour of a third party and that the 

successful assertion of a constructive trust means that the property subject to it 

does not form part of the property of the bankrupt that vests in the trustee under 

s. 71 of the BIA: Credifinance Securities Limited v. DSLC Capital Corp., 2011 

ONCA 160, 277 O.A.C. 377, at paras. 33-37.
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[15] According to Lloyd W. Houlden, Geoffrey B. Morawetz and Janis P. Sarra, 

Bankruptcy and Insolvency Law of Canada, loose-leaf (2022-Rel. 6), 4th ed. 

(Toronto: Thomson Reuters, 2009), at para. 5-17:

Constructive trusts may apply in bankruptcy. If, in a 
bankrupt estate, the requirements for a constructive trust 
are met, the beneficiary of the trust will receive payment 
out of a fund that would otherwise form part of the assets 
of the bankrupt estate: Barnabe v. Touhey (1995), 37 
C.B.R. (3d) 73, 26 O.R. (3d) 477, 10 E.T.R. (2d) 68, 1995 
CarswellOnt 167 (C.A.).

[16] Similarly, in 306440 Ontario Ltd. v. 782127 Ontario Ltd. (Alrange Container 

Services), 2014 ONCA 548, 384 D.L.R. (4th) 278, at para. 24, this court stated:

Because a constructive trust is a proprietary remedy, it 
carries with it certain benefits that do not attach to 
personal remedies. Those benefits include the removal 
of the property from the estate of the bankrupt, effectively 
trumping the priority scheme under the bankruptcy 
legislation: Peter D. Maddaugh and John D. McCamus, 
The Law of Restitution, loose-leaf edition (Toronto: 
Canada Law Book, 2013), at para. 5:200.

[17] We see no reason why, in law, the facts asserted by Ayerswood could not 

give rise to a constructive trust as a remedy for unjust enrichment.

[18] To establish unjust enrichment, a claimant must show an enrichment, a

corresponding deprivation, and the absence of a juristic reason: Moore v. Sweet, 

2018 SCC 52, [2018] 3 S.C.R. 303, at para. 37. The payment to Sirius by 

Ayerswood on March 1, 2019 would meet the requirements of a benefit and a 

corresponding deprivation. It is not clear that the existence of a contract would
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constitute a juristic reason, given that on Ayerswood’s evidence, the payment was 

procured by deceit and a breach of the duty of honest performance, and the 

amount paid was not owing.

[19] Where an unjust enrichment is established, a court may award a proprietary

remedy in the form of a constructive trust where a personal remedy is inadequate 

and the plaintiff’s contribution is linked to the property over which the trust is 

claimed: Moore, at paras. 90-91. Here, a court may view a personal remedy as 

inadequate given the bankruptcy, and the funds paid by Ayerswood on the eve of 

bankruptcy may be traceable into the funds in the trustee’s hands.

[20] We do not accept the argument that policy reasons necessarily preclude the

finding of a constructive trust since giving effect to one would allow money paid to 

the bankrupt to be clawed back by the payor instead of being shared rateably 

among all creditors. Parliament has answered this policy question by exempting 

property that the bankrupt holds in trust from property of the bankrupt that is 

divisible among creditors.

[21] Nor do we accept the argument that nothing in the evidence distinguishes

the March 1, 2019 payment made by Ayerswood from any of the prior payments it 

made to Sirius. On Ayerswood’s uncontradicted evidence, it decided to treat that 

payment differently and would not have turned the funds over but for being lied to.
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[22] Since, accepting the evidence of Ayerswood as true, a trust was a legally 

viable potential remedy, the decision of the bankruptcy judge, rendered on the 

basis that it was not a viable potential remedy, cannot stand.

[23] We do not accept the respondent’s submission that the bankruptcy judge

was going beyond a determination of the legal possibility of a trust claim and was 

exercising his discretion not to impose a constructive trust in these circumstances. 

He did not say he was doing so, nor did he refer to the factors that inform the 

exercise of that discretion.

Disposition

[24] Ayerswood did not argue below that its claim to a constructive trust should 

be finally determined in its favour. Instead, it asked for a process to allow that 

determination, fairly recognizing that in that process, its evidence might be 

challenged by cross-examination, or contradicted by other evidence that it in turn 

would have the opportunity to respond to or challenge.

[25] We therefore allow the appeal, set aside the determination of the bankruptcy

judge that the funds form part of the bankrupt estate of Sirius and are to be 

distributed to its creditors, and direct that the matter return to bankruptcy court for

directions on the procedure to be followed for a determination of the issue of

entitlement to the funds paid by Ayerswood to Sirius on March 1, 2019.
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[26] Ayerswood is entitled to its costs of the appeal in the sum of $12,000,

inclusive of disbursements and applicable taxes.
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Court File No. 35-2481393 
Estate File No. 35-2481393

ONTARIO
SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE BANKRUPTCY OF
SIRIUS CONCRETE INC. OF THE CITY OF WATERLOO,

IN THE PROVINCE OF ONTARIO

AND IN THE MATTER OF THE
CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, as amended

MINUTES OF SETTLEMENT

WHEREAS Sirius Concrete Inc. (“Sirius”), made a voluntary assignment in bankruptcy on 

March 4, 2019 and BDO Canada Limited (“BDO”) was appointed as Trustee in Bankruptcy.

AND WHEREAS by order dated April 2, 2019 BDO was authorized to conduct a claims process 

in respect of six construction projects which Sirius was involved in (the “Claims Procedure
Order”).

AND WHEREAS Ayerswood Development Corporation (“Ayerswood”) made a pre-bankruptcy 

payment to Sirius on March 1, 2019 in the amount of $381,578.40 (the “Ayerswood Payment”).

AND WHEREAS Ayerswood claimed repayment of the Ayerswood Payment from Sirius’ 

bankrupt estate.

AND WHEREAS BDO, brought a motion dated March 10, 2020 for, inter alia, direction from the 

Court regarding the Ayerswood Payment and Ayerswood’s claim for repayment of same, and 

approval of its Fourth Report to the Court dated March 3, 2020 (the “Motion for Directions”).

AND WHEREAS BDO obtained an Order dated December 14, 2020 ordering that the 

Ayerswood Payment forms part of the estate of Sirius and that it be distributed to the creditors 

thereof pursuant to the Claims Procedure Order (the “Order”).

AND WHEREAS Ayerswood appealed the Order and the Ontario Court of Appeal set aside the 

Order and directed that the matter be returned to Ontario Superior Court of Justice in
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Bankruptcy and Insolvency for directions on the procedure to be followed for a determination of 

the issue of the Ayerswood Payment.

NOW THEREFORE, the undersigned agree to settle the Motion for Directions and all issues 

with respect to the Ayerswood Payment on the following terms:

1. Payment of the sum of $194,043.70 (the “Settlement Funds”) by BDO to Ayerswood.

2. These Minutes of Settlement, and payment of the Settlement Funds is conditional upon

BDO receiving Court Approval of same.

3. Ayerswood hereby directs BDO to pay the Settlement Funds to F. Scott Turton,

Barrister-at-law, in trust.

4. The parties to these Minutes of Settlement agree that upon payment of the Settlement

Funds:

a. Ayerswood does hereby forever discharge and release BDO with respect to

any and all claims or possible claims that they have or may have against 

BDO relating to, in connection with, or arising in respect of, the Ayerswood 

Payment.

5. These minutes of Settlement may be signed by the parties in counterparts. The parties

may also exchange copies of these Minutes, signed in counterpart, by sending PDF 

copies by email to legal counsel for the parties. All copies of these Minutes signed in 

counterpart and in PDF shall together be deemed to be one original copy of these 

Minutes.

DATED AT LONDON, ONTARIO this          day of                       2023
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_____________

BDO CANADA LIMITED
by its solicitors Harrison Pensa LLP

Per:  _____ _________
I have authority to bind the Bank

AYERSWOOD DEVELOPMENT CORPORATION 
by its solicitor F. Scott Turton, Barrister-at-Law

Per: Scott Turton (electronic signature)
I have authority to bind the Corporation

54



Court File No. 35-2481393 
Estate File No. 35-2481393 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 

IN THE MATTER OF THE BANKRUPTCY OF 
SIRIUS CONCRETE INC. OF THE CITY OF WATERLOO, 

IN THE PROVINCE OF ONTARIO 

AND IN THE MATTER OF THE 
CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, as amended 

MINUTES OF SETTLEMENT 

WHEREAS Sirius Concrete Inc. (“Sirius”), made a voluntary assignment in bankruptcy on 

March 4, 2019 and BDO Canada Limited (“BDO”) was appointed as Trustee in Bankruptcy. 

AND WHEREAS by order dated April 2, 2019 BDO was authorized to conduct a claims process 

in respect of six construction projects which Sirius was involved in (the “Claims Procedure 

Order”). 

AND WHEREAS Ayerswood Development Corporation (“Ayerswood”) made a pre-bankruptcy 

payment to Sirius on March 1, 2019 in the amount of $381,578.40 (the “Ayerswood Payment”). 

AND WHEREAS Ayerswood claimed repayment of the Ayerswood Payment from Sirius’ 

bankrupt estate. 

AND WHEREAS BDO, brought a motion dated March 10, 2020 for, inter alia, direction from the 

Court regarding the Ayerswood Payment and Ayerswood’s claim for repayment of same, and 

approval of its Fourth Report to the Court dated March 3, 2020 (the “Motion for Directions”). 

AND WHEREAS BDO obtained an Order dated December 14, 2020 ordering that the 

Ayerswood Payment forms part of the estate of Sirius and that it be distributed to the creditors 

thereof pursuant to the Claims Procedure Order (the “Order”). 

AND WHEREAS Ayerswood appealed the Order and the Ontario Court of Appeal set aside the 

Order and directed that the matter be returned to Ontario Superior Court of Justice in 
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Bankruptcy and Insolvency for directions on the procedure to be followed for a determination of 

the issue of the Ayerswood Payment. 

NOW THEREFORE, the undersigned agree to settle the Motion for Directions and all issues 

with respect to the Ayerswood Payment on the following terms: 

1. Payment of the sum of $194,043.70 (the “Settlement Funds”) by BDO to Ayerswood. 

2. These Minutes of Settlement, and payment of the Settlement Funds is conditional upon 

BDO receiving Court Approval of same.  

3. Ayerswood hereby directs BDO to pay the Settlement Funds to F. Scott Turton, 

Barrister-at-law, in trust.

4. The parties to these Minutes of Settlement agree that upon payment of the Settlement 

Funds: 

a. Ayerswood does hereby forever discharge and release BDO with respect to 

any and all claims or possible claims that they have or may have against 

BDO relating to, in connection with, or arising in respect of, the Ayerswood 

Payment.

5. These minutes of Settlement may be signed by the parties in counterparts. The parties 

may also exchange copies of these Minutes, signed in counterpart, by sending PDF 

copies by email to legal counsel for the parties. All copies of these Minutes signed in 

counterpart and in PDF shall together be deemed to be one original copy of these 

Minutes. 

DATED AT LONDON, ONTARIO this        day of                 , 2023. 
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BDO CANADA LIMITED 
by its solicitors Harrison Pensa LLP 

Per:  ___________________________ 
I have authority to bind the Bank 

AYERSWOOD DEVELOPMENT CORPORATION 
by its solicitor F. Scott Turton, Barrister-at-Law 

Per: Scott Turton (electronic signature) 
I have authority to bind the Corporation 
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IN THE MATTER OF THE BANKRUPTCY OF SIRIUS CONCRETE INC. OF THE CITY OF WATERLOO,
IN THE PROVINCE OF ONTARIO

Court File No. 35-2481393

ONTARIO
SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY

PROCEEDING COMMENCED AT LONDON

SIXTH AND FINAL REPORT OF THE
TRUSTEE

HARRISON PENSA LLP 

Barristers & Solicitors
130 Dufferin Avenue, Suite 1101
London, Ontario N6A 5R2

Melinda Vine (LSO #53612R)

Tel :    (519) 679-9660
Fax:    (519) 667-3362
Email: mvine@harrisonpensa.com

Lawyers for the Trustee, 
BDO Canada Limited
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