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The Honourable Justice Presiding in Chambers
Supreme Court of Nova Scotia

The Law Courts

1815 Upper Water Street

Halifax, NS B3J 187

My Lord/My Lady:

Re: In the Matter of Notices of Intention to Make a Proposal filed by CL Development
Ltd., Cochran Landing Limited Partnership and Cochran Landing GP Inc.

We are counsel to CL Development Ltd., Cochran Landing Limited Partnership and
Cochran Landing GP Inc. (collectively, the “Companies”) in connection with this matter.

The Companies have scheduled a Notice of Application in Chambers to be heard in
General Chambers in Halifax on Friday, March 25, 2022, at 9:30 a.m. The Companies are

seeking an Order:

(1 Abridging the time requirements for bringing this Application, pursuant to s. 6 of
the General Rules under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

(the “BIA”); and

(ii) extending the time for the Companies to file a Proposal by 45 days, pursuant to
BIA s. 50.4(9).

The Affidavit of Ralph Viereck (the “Viereck Affidavit’) has been filed in support of the
Motion.

BDO Canada Limited (the "Proposal Trustee”) is also filing a Report (the “First Report’)
in advance of the Application to assist the Court in its consideration of the Companies’ requests.

Please accept the following as the pre-hearing memorandum on behalf of the Companies.
Facts

The facts are as set out in the Viereck Affidavit and the First Report.

Each of the Companies filed a Notice of Intention to Make a Proposal (“NOI”) on February

25 2022. Pursuant to BIA s. 69, a debtor filing an NOI is automatically given the benefit of an
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initial 30 day stay of proceedings, which may be extended in incr :
cause (BIA s. 50.4(9)). g ements of 45 days on sufficient

N The current stay of proceedings is set to expire at close of day on March 25, 2022. Despite
diligent efforts, the Companies are not yet in a position to deliver Proposals to their creditors, and
they accordingly seek a 45-day extension to enable them to continue their restructuring efforts
and avoid deemed bankruptcies.

The Companies have worked diligently and in good faith with the Proposal Trustee and
the Companies’ financial adviser since filing their respective NOIs. The Companies and their
agents have assisted the Proposal Trustee in the preparation of a cash flow forecast, responded
to relevant inquiries, and have worked with the Proposal Trustee towards formulating the terms
of a Proposal.

Neither the Companies nor the Proposal Trustee are aware of any party opposed to the
Motion for the within extension Order and it is submitted no party will be prejudiced if the requested
extension is granted.

Issue

1. Have the Companies satisfied their burden pursuant to BIA s. 50.4(9)?

Law and Arqument

1. Abridgement of Time
BIA Rule 6 states:

6 (1) Unless otherwise provided in the Act or these Rules, every notice of other
document given or sent pursuant to the Act or these Rules must be served,
delivered personally, or sent by mail, courier, facsimile or electronic transmission.

(2) Unless otherwise provided in these Rules, every notice or other document
given or sent pursuant to the Act or these Rules

(a) must be received by the addressee at least four days before the event
to which it relates, if it is served, delivered personally, or sent by facsimile
or electronic transmission; or

(b) must be sent to the addressee at least 10 days before the evet to which
it relates, if it is sent by mail or by courier.

(3) A trustee, receiver or administrator who gives or sends a notice of other
document shall prepare an affidavit, or obtain proof, that it was given or sent, and
shall retain the affidavit or proof in their files.

(4) The court may, on an ex parte application, exempt any person from the
application of subsection (2) or order any terms and conditions that the Court
considers appropriate, including a change in the time limits.

SOR/98-240, s. 1; SOR/2007-62, ss. 3, 63(b)
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. The Companies’ Notice of Application in Chambers was filed on March 21, 2022 for a
hearing on March 25, 2022. It is being served electronically, as contemplated by BIA Rule 6, and
an Affidavit of Service will be filed with the Court in advance of the Hearing date.

. To the extent that abridgement of time is required, the Companies respectfully submit that
this is an appropriate case for the Court to exercise its discretion to do so.

It is not anticipated that the Application will be contested or controversial, and it is
submitted that no prejudice will result to any party by reason of the proposed abridgement.

2. Requested for 45-day Extension

The Court has a discretionary power to extend the time for the filing of Proposals pursuant
to BIA s. 50.4(9):

The insolvent person may, before the expiry of the 30-day period referred
to in subsection (8) or of any extension granted under this subsection, apply
to the court for an extension, or further extension, as the case may be, of
that period, and the court, on notice to any interested persons that the court
may direct, may grant the extensions, not exceeding 45 days for any
individual extension and not exceeding in the aggregate five months after
the expiry of the 30-day period referred to in subsection (8), if satisfied on
each application that

(a) the insolvent person has acted, and is acting, in good faith and with due
diligence;

(b) the insolvent person would likely be able to make a viable proposal if
the extension being applied for were granted; and

(c) no creditor would be materially prejudiced if the extension being applied
for were granted.”

Justice Glennie of the New Brunswick Court of Queen’s Bench considered a
request for an extension in Re Convergix Inc. 2006 NBQB 288 [Tab 1] as follows (at
paras. 35-40):

The Applicants also seek an order pursuant to Section 50.4(9) of the BIA
that the time for filing a Proposal be extended by 45 days to September 10™,
2006.

The Proposal sections of the BIA are designed to give an insolvent
company an opportunity to put forth a proposal as long as a court is satisfied
that the requirements of section 50.4(9) are met: Re Doaktown Lumber Ltd.
1996 CanLll 4791 (NB CA), (1996), 39 C.B.R. (3d) 41 (N.B.C.A) at paragraph
12.

(38106821_1)
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An extension may be granted if the Insolvent Corporations satisfy the
Court that they meet the following criteria on a balance of probabilities:

(a) The Insolvent Corporations have acted, and are acting, in good faith
and with due diligence;

(b) The Insolvent Corporations would likely be able to make a viable
proposal if the extension is granted; and,

(c) No creditor of the Insolvent Cororations would be materially
prejudiced if the extension is granted.

In considering applications under section 50.4(9) of the BIA, an objective
standard must be applied and matters considered under this provision should
be judged on a rehabilitation basis rather than on a liquidation basis: See
R?h Cantrail Coach Lines Ltd. 2005 BCSC 351 (Canlll), (2005), 10 C.B.R.
(5™ 164.

| am satisfied that the Insolvent Corporations’ actions demonstrate good
faith and diligence. These actions include the following:

(@ The Insolvent Corporations have retained the professional
services of Grant Thornton Limited to assist them in their
restructuring;

(b) The Insolvent Corporations have completed a business plan;

(c) The Insolvent Corporations are diligently working on the
Restructuring;

(d) Since the filing of the five Notices of Intention to Make a Proposal,
representatives of the Insolvent Corporations and Grant Thornton
Limited have met with representatives of ACOA, the principle
outside creditor of the Insolvent Corporations, to advise them of
these proceedings, and

(e) Representatives of the Insolvent Corporations have met with
outside investors.

The test for whether insolvent persons would likely be able to make a
viable proposal if granted an extension is whether the insolvent person would
likely (as opposed to certainly) be able to present a proposal that seems
reasonable on its face to a reasonable creditor. The test is not whether or not
a specific creditor would be prepared to support the proposal. In Re Baldwin
Valley Investors Inc., (1994), 23 C.B.R. (3d) 219 (Ont. G.D.), Justice Farley
was of the opinion that “viable” means reasonable on its face to a reasonable
creditor and that “likely” does not require certainty but means “might well
happen” and “probable” “to be reasonably expected’. See also Scotia
Rainbow Inc. v. Bank of Montreal, (2000), 18 C.B.R. (4™) 114 (N.S.8.C.).

(emphasis added)
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(a) Acting in Good Faith and With Due Diligence

) In Re H&H Fishe'rie.s Limited, 2005 NSSC 346, para 17 [Tab 2], Goodfellow J. noted that
.the converse of good faith is bad faith, and bad faith requires some motivation or conduct which
is unacceptable.”

It is subm!tted that the evidence before the Court, which includes the comments of the
Pfoposal Trustee in the First Report, confirms that the Companies have acted in good faith and
with due diligence since the filing of the Notices.

(b) Likelihood of Making a Viable Proposal if Extension is Granted

“Viable” in this context means a Proposal which is likely to appear reasonable on its face
to a reasonable creditor. “Likely to gain acceptance” does not mean that acceptance is a certainty
but, rather, that acceptance is probable or “more likely than not” to occur (Re H&H Fisheries,

supra)
It is submitted that the evidence before the Court on this Motion satisfies this requirement.

(c) No Material Prejudice to Creditors if Extension is Granted

Prejudice in this context must be “material” —i.e. “ ..the prejudice must be of a degree that
raises significant concern to a level that it would be unreasonable for a creditor or creditors to

accept’ (Re H&H Fisheries, supra, at para. 37).

It is submitted that there is no evidence of any material prejudice to any creditor if the
requested extensions are granted.

Conversely, if the extensions are not granted, each of the Companies will be deemed to
have made assignments in bankruptcy and their efforts to successfully restructure their affairs will

be terminated.

Relief Requested

The Companies respectfully submit that they have satisfied their burden under BIA s.
50.4(9), and that the requested extensions should be granted.

All of which is respectfully submitted.
Yours very truly,

McINNES COOPER

<
Stgpm

Hilary Gilroy
(38106821_1)
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2006 NBBR 288, 2006 NBQB 288
New Brunswick Court of Queen's Bench

Convergix Inc., Re

2006 CarswellNB 460, 2006 CarswelINB 863, 2006 NBBR 288, 2006 NBQB 288,
[2006] N.B.J. No. 354, 24 C.B.R. (5th) 289, 307 N.B.R. (2d) 259, 795 A.P.R. 259

IN THE MATTER of the Proposals of Convergix, Inc.,
Cynaptec Ir.lformation Systems Inc., InteliSys Acquisition
Inc., InteliSys (NS) Co., InteliSys Aviation Systems Inc.

P.S. Glennie J.

Heard: July 27, 2006
Judgment: August 1, 2006
Docket: 12381, 12382, 12383, 12384, 12385; Estate No. 51-879293, 879309, 879319, 879326, 879332

Counsel: R. Gary Faloon, Q.C. for Applicants

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
VI Proposal

V1.2 Time period to file

V1.2.a Extension of time

Bankruptcy and insolvency
VI Proposal

V1.4 Approval by court

V1.4.a General principles

Headnote
Bankruptcy and insolvency --- Proposal — Approval by court — General principles
Insolvent corporations were wholly owned subsidiaries, had one directing mind, one bank account, and operated as one entity
to provide reservation systems for airlines — Insolvent corporations filed joint proposal pursuant to Bankruptcy and Insolvency
Act, but superintendent of bankruptcy did not accept filing of joint proposal and required court order — Insolvent corporations
brought application for order permitting them to file joint proposal and order seeking extension of time for filing proposal —
Application granted — Filing of joint proposal is permitted under Act and formal court order is not required — Interrelatedness
of insolvent corporations, lack of prejudice to their creditors, and court review inherent in Division 1 proposal made joint
proposal most efficient, beneficial, and appropriate approach — Evidence revealed that joint proposal was in best interests of
insolvent corporations and their creditors since insolvent corporations were interrelated and operated as single entity — Cost
of reviewing inter-corporate transactions, creditors' claims against specific corporations, and ownership and title of assets of
insolvent corporations would be unduly expensive and counter-productive.
Bankruptcy and insolvency --- Proposal — Time period to file — Extension of time
Insolvent corporations were wholly owned subsidiaries, had one directing mind, one bank account, and operated as one entity
to provide reservation systems for airlines — Insolvency was allegedly caused by unexpected loss of major client and 30
day period of protection was insufficient time to assess market and have creditors and lenders consider business plan —
Insolvent corporations brought application for order permitting them to file joint proposal and order seeking 45 day extension
for filing proposal pursuant to s. 50.4(9) of Bankruptcy and lnsolvency Act — Application granted — Insolvent corporations
demonstrated good faith and diligence since they had business plan, professional advice for restructuring, were diligent in
working on restructuring, and met with principal outside creditor to advise it of proceedings — Affidavit evidence demonstrated

WE A ED T: CANADHA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. i
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that insolvent corporations would likely be able to make viable proposal since corc business existed, management appeared
committed to ongoing viability, and debts could likely be serviced by restructured entity — Proposed extension would not
materially prejudice creditors of insolvent corporations since they continued to pay equipment leases and had sufficient cash to
meet ongoing liabilities — Collateral of secured creditors was comprised of equipment and software and its value was unlikely
to be eroded as result of extension — Bankruptcy would yield little recovery for unsecured creditors.
Table of Authorities
Cases considered by P.S. Glennie J.:
Baldwin Valley Investors Inc., Re (1994), 1994 CarswellOnt 253, 23 C.B.R. (3d) 219 (Ont. Gen. Div. [Commercial List])
— considered
Cantrail Coach Lines Ltd., Re (2003), 10 C.B.R. (5th) 164, 2005 BCSC 351, 2005 CarswellBC 581 (B.C. Master) —
referred to
Doaktown Lumber Ltd., Re (1996), 39 C.B.R. (3d) 41, (sub nom. Doalktown Lumber Ltd. v. BNY Financial Corp. Canada)
174 N.B.R. (2d) 297, (sub nom. Doakiown Lumber Ltd. v. BNY Financial Corp. Canada) 434 A.PR.297.1996 CarswelINB
100 (N.B. C.A.) — considered
Howe, Re (2004), 49 C.B.R. (4th) 104, 2004 CarswellOnt 1253 (Ont. S.C.J.) — followed
Nitsopoulos, Re (2001), 25 C.B.R. (4th) 305, 2001 CarswellOnt 1994 (Ont. Bktcy.) — followed
Pateman, Re (1991), 1991 CarswellMan 17, 5 C.B.R. (3d) 115, 74 Man. R. (2d) 1 (Man. Q.B.) — considered
Scotia Rainbow Inc. v. Bank of Montreal (2000). 18 C.B.R. (4th) 114, 2000 CarswelINS 216, (sub nom. Scotia Rainbow
Inc. (Bankrupt) v. Bank of Montreal) 186 N.S.R. (2d) 153, (sub nom. Scotia Rainbow Inc. (Bankrupt) v. Bank of Montreal)
581 A.PR. 153 (N.S. S.C.) — referred to
Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, ¢c. B-3
Generally — considered

s. 2 "person" — considered
5. 50.4(9) [en. 1992, ¢. 27, 5. 19] — considered
s. 54(3) — referred to

5. 66.12(1.1) [en. 1997, ¢. 12, s. 46(1)] — referred to
Income Tax Act, R.S.C. 1985, ¢c. 1 (5th Supp.)
Generally — referred to

APPLICATION by insolvent companies for order permitting them to file joint proposal and extend time for filing proposal.

PS. Glennie J. (orally):

1 The issue to be determined on this application is whether related insolvent corporations are permitted to file a joint proposal

pursuant to the Bankruptcy and Insolvency Act. For the reasons that follow, I conclude that such corporations are permitted

to do so.

Overview

2 The Applicants, Convergix, Inc., Cynaptec Information Systems Inc., InteliSys Acquisition Inc., InteliSys (NS) Co.,
and InteliSys Aviation Systems Inc. (the "Insolvent Corporations”) are each wholly owned subsidiaries of InteliSys Aviation

Systems of America Inc. ("IYSA").

3 Forall intents and purposes, the Insolvent Corporations have operated as one entity since 2001. The Insolvent Corporations

have one "directing mind" and have the same directors. The Insolvent Corporations maintain one bank account.

4  The Insolvent Corporations are considered related companies under the provisions of the Income Tax Act (Canada).

-, s BT £ CANADHA Copyright © Thomson Reuters Canada Limited or it

s licensors (excluding individual court documents). All rights reserved.
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5 Payments to all creditors of the Insolvent Corporations, including some of the major creditors such as Atlantic Canada
Opportunities Agency have all been made by one of the Insolvent Corporations, namely, InteliSys Aviation Systems Inc.,
("InteliSys"), even though loan agreements may have been made with other of the Insolvent Corporations. Similarly, all
employees of all the Insolvent Corporations are paid by InteliSys.

Filing of Notice of Intention to make a Proposal

6  The Insolvent Corporations attempted to file a joint Notice of Intention to Make a Proposal pursuant to the Bankruptcy
and Insolvency Act (the "BIA") on June 27 th , 2006 in the Office of the Superintendent of Bankruptcy ("OSB"). By letter dated
June 28 , 2006 the OSB advised that it would not accept the filing of this joint Proposal.

7 On June 29 ™ 2006 each of the Applicants filed in the OSB a Notice of Intention to Make a Proposal. The Insolvent
Corporations have each filed in the OSB a Projected Monthly Cash-Flow Summary and Trustee's Report on Cash-Flow
Statement.

Extension Pursuant to Subsection 50.4(9) of the BIA

8  IYSA is required to file quarterly reports with the U.S. Securities and Exchange Commission in Washington, D.C. It is
a publicly traded security, over-the-counter, on the NASDAQ. The Applicants say the implications on IYSA created by the
financial situation of the Insolvent Corporations must be considered. The Applicants assert that the initial 30 day period of
protection under the BIA is not sufficient time for all of the implications on IYSA to be determined and dealt with.

9  The Applicants say that their insolvency was caused by the unexpected loss of their major client which represented in
excess of 25% of their combined revenue. They say that time is needed to assess the market and determine if this revenue can

be replaced and over what period of time.

10 The Insolvent Corporations and Grant Thornton Limited have completed a business plan. It has been presented to investors
and/or lenders. The Insolvent Corporations will need more time than the initial period of protection of 30 days under the BIA
to have these lenders and investors consider the business plan and make lending and/or investment decisions.

11 Counsel for the Applicants advise the Court that the OSB does not object to joint proposals being filed by related
corporations but requires a Court Order to do so.

12 The Insolvent Corporations host systems for several Canadian airlines. They provide all aspects of reservation management
including booking through call centers and web sites as well as providing the capability to check in and board passengers. The
total reservation booking volume is about 1300 reservations per day which results in a revenue stream of $520,000 per day. The
applicants say the loss of revenue for even one day would be catastrophic. They assert that serious damage would be caused to
the various client airlines. The Applicants also say it would take at least 30 days to bring another reservation system online.

Analysis

13 There are no reported decisions dealing with the issue of whether a Division I proposal can be made under the BIA on
a joint basis by related corporations. There are two decisions, one dealing with partners [Howe, Re, [2004] O.J. No. 4257, 49
C.B.R. (4th) 104, 2004 CarswellOnt 1253 (Ont. S.C.J.)] and the other dealing with individuals [Nitsopoulos. Re, [2001] O.J.
No. 2181, 25 C.B.R. (4th) 305, 2001 CarswellOnt 1994 (Ont. Bktey.)].

14 Section 2 of the BIA provides that 'persons’ includes corporations.

15 When interpreting the breadth of the BIA section dealing with proposals, [ am mindful of the following comments from

Bankruptcy and Insolvency Law of Canada by Hon. L.W. Houlden and Hon. G. B. Morawetz, Third Edition Revised, (2006,

Release 6, pages 1-6 and 1-6.1):

s sy wlT = CANACA Copyright © Thomson Reuters Canada Limited or its licensors {excluding indivi

dual court documents). All rights reserved.
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The Act should not be interpreted in an overly narrow, legalistic manner: 4. Marquette & Fils Inc. v. Mercure, [1977] |

S.C.R. 547, 65 D.L.R. (3d) 136, 10 N.R. 239; Re Olympia and York Developments Ltd. (1997), 143 D.L.R. (4th) 536, 45

C.B.R. (3d) 85, 1997 CarswellOnt 657 (Ont. Gen. Div.); Sun Life AssuranceCo. of Canada v. Revenue Canada (Taxation),

45 C.BR. (3d) 1, 47 Alta L.R. (3d) 296, 1997 CarswellAlta 254, [1997] 5 W.W.R. 159, 144 D.L.R. (4th) 653 (C.A.);

Re County Trucking Ltd. (1999), 10 C.B.R. (4th) 124, 1999 CarswelINS 231 (N.S.S.C.). It should be given a reasonable

;nterpretation which supports the framework of the legislation; an absurd result should be avoided: Re Handelman (1997),
8 CBR.

The Act puts day-to-day administration into the hands of business people — trustees in bankruptcy and inspectors. It is
intended that the administration should be practical not legalistic, and the Act should be interpreted to give effect to this
intent: Re Rassell (1999), 177 D.L.R. (4th) 396, 1999 CarswellAlta 718, 12 C.B.R. (4th) 316, 71 Alta. L.R. (3d) 85, 237
A.R. 136,197 WA.C. 136 (C.A)).

16 In Howe, supra, the debtors brought a motion for an order directing the OSB to accept for filing a joint Division I proposal,
together with a joint statement of affairs, joint assessment certificate and joint cash flow statement.

17 The OSB accepted that the filing of a joint Division I proposal by the debtors was appropriate as the debts were substantially
the same and because the joint filing was in the best interests of the debtors and their creditors. However, the OSB attended at
the motion to make submissions regarding its policy in relation to the filing of joint Division I proposals. The policy stipulated
that the OSB would refuse the filing of a proposal that did not on its face meet the eligibility criteria set out in the BIA. The
policy further provided that the OSB would refuse the filing of a joint Division I proposal where the trustee or the debtors failed
to obtain a Court Order authorizing the filing.

18  Registrar Sproat rejected the OSB's position as expressed in the policy. He held that the OSB had no authority to reject
the filing of a proposal, subject to the proposal meeting the requirements of section 50(2) of the BIA, namely the lodging of

documents.

19  The Registrar reviewed case law dealing with the permissibility of joint Division I proposals under the BIA. He found
that, while not explicitly authorized, the provisions of the BIA could reasonably be interpreted as permitting a trustee to file with
the official receiver a joint Division I proposal. In this regard he quoted from his comments in Re Shireen Catharine Bennett,

Court File No. 31-207072T, where he stated:

It seems to me that the decision of Farley J. in Nitsopoulos, Re. 25 C.B.R. (4th) 305 is clear on the issue that the BIA
does not prohibit the filing of a joint proposal and. . .does not formally approve/permit a joint proposal to be filed. In
my view, it would be consistent with the purpose of the BIA and most efficient and economical to extend the decision in
Nitsopoulos, Re and hold that joint proposals may be filed. . .I am not persuaded that a formal court order is required to
permit a joint proposal to be filed. It seems to me that potential abuses can be avoided in the fashion outlined at paragraph
9 of Nitsopoulos, Re i.e. on an application for court approval. . .and determination of abuse (if any) can be dealt with on

that application.

Thus to summarize, no order is necessary for a joint Division I proposal to be filed. In the event that the Trustee has
difficulty in the said filing the matter may be restored to my list and the OSB shall attend on the date agreed upon.

20 In the result, the Registrar ordered the OSB to accept for filing the joint proposal. The Court further held that a joint
Division I proposal is permitted under the BIA and that the OSB must accept the filing of the joint proposal even in the absence

of a Court Order authorizing such filing.

21 In Nitsopoulos, supra, a creditor of each of Mr. and Mrs. Notsopoulos brought a motion for an order that a proposal

could not be filed on a joint basis.

Lzoo ewu s CANEDA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. -
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22 . The joint proposal lumped all unsecured creditors of the Nitsopouloses into one class, whether such creditors were
creditors of the husband, the wife, or both. Justice Farley identified the issue as whether the BIA allowed a joint Division I
proposal to be made.

23 He focused on an important distinction between a Division II consumer proposal and a Division I proposal. A Division I
proposal must be approved by the Court to be effective. In contrast, a Division II proposal need not be specifically approved by
the Court unless the Official Receiver or any other interested party applies within fifteen days of creditor acceptance to have the
proposal reviewed. Justice Farley stated that the role of the Superintendent in Bankruptcy, on a directive basis, is not necessary
given that there will automatically be a review by the Court to determine whether the terms and conditions of the proposal are
fair and reasonable and generally beneficial to the creditors. He concluded that this review would encompass a consideration
equivalent to section 66.12(1.1) of the BIA such that it would be able to determine if a joint proposal should be permitted.

24  Justice Farley concluded that the BIA should not be construed so as to prohibit the filing of a joint Division I proposal.

25  In my opinion the filing of a joint proposal is permitted under the BIA and with respect to this case, the filing of a joint
proposal by the related corporations is permitted. The BIA should notbe construed so as to prohibit the filing of a joint proposal.
As well, I am not persuaded that a formal court order is required to permit a joint proposal to be filed.

26 In this particular case, the affidavit evidence reveals various facts which support the view thata joint filing is in the best
interest of the Insolvent Corporations and their creditors.

27  1am satisfied that the Insolvent Corporations have essentially operated as a single entity since 2001. Payments to all
creditors have been made by InteliSys, even though the loan agreements may have been made with other of the insolvent
corporations. Inter-corporate accounting for the Insolvent Corporations may not reflect these payments or transactions.

28  Inreaching the conclusion that a joint filing is in order in this case, I have taken the following factors into consideration:

(a) The cost of reviewing and vetting all inter-corporate transactions of the Insolvent Corporations in order to prepare
separate proposals would be unduly expensive and counter-productive to the goal of restructuring and rehabilitating

the Insolvent Corporations.

(b) The cost of reviewing and vetting all arms-length creditors' claims to determine which Insolvent Corporation
they are actually a creditor of would be unduly expensive and counter-productive to the goal of restructuring and

rehabilitating the Insolvent Corporations.

(c) The cost of reviewing and determining ownership and title to the assets of the Insolvent Corporations would be
unduly expensive and counter-productive to the goal of restructuring and rehabilitating the Insolvent Corporations.

29 In addition, certain of the Insolvent Corporations have only related party debt. Pursuant to section 54(3) of the BIA,
a related creditor can vote against a proposal, but not in favor of the proposal. As a result, InteliSys (NS) Co. and InteliSys
Acquisition Inc. cannot obtain the required votes for the approval of an individual proposal without a court order.

30 Inmy opinion, these considerations are consistent only with a finding that a joint proposal is the most efficient, beneficial

and appropriate approach in this case.

31  In view of the reasoning in Howe and Nitsopoulos, the interrelatedness of the Insolvent Corporations, the court review
inherent in any Division I proposal, and the lack of any prejudice to the creditors of the Insolvent Corporations, I conclude that

the Insolvent Corporations ought to be permitted to file a joint proposal.

32 In Pateman, Re, [1991] M.J. No. 221 (Man. Q.B.), Justice Oliphant commented, " have some serious reservations as
to whether a joint proposal can be made save and except in the case of partners, but since I need not determine that issue, I

leave it for another day."
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33 Inmy opinion, the companies in this case are in effect corporate partners because they are so interrelated. They have the
same bank account, the same controlling mind and the same location of their offices.

34  Iam of the view that the filing of a joint proposal by related corporations is permitted under the BIA, and that on the
facts of this case, an Order should issue authorizing such a filing. Such an Order is consistent with the principles underlying the
interpretation of the BIA, and is in the best interests of all stakeholders of the Insolvent Corporations.

Extension of Time for Filing a Proposal

35  The Applicants also seek an order pursuant to Section 50.4(9) of the BIA that the time for filing a Proposal be extended
by 45 days to September 10" , 2006.

36  The Proposal sections of the BIA are designed to give an insolvent company an opportunity to put forth a proposal as
long as a court is satisfied that the requirements of section 50.4(9) are met: Doaktown Lumber Ltd., Re (1996), 39 C.B.R. (3d)
41 (N.B. C.A.) at paragraph 12.

37 An extension may be granted if the Insolvent Corporations satisfy the Court that they meet the following criteria on a

balance of probabilities:
(a) The Insolvent Corporations have acted, and are acting, in good faith and with due diligence;
(b) The Insolvent Corporations would likely be able to make a viable proposal if the extension is granted; and,
(c) No creditor of the Insolvent Cororations would be materially prejudiced if the extension is granted.

38 In considering applications under scction 50.4(9) of the BIA, an objective standard must be applied and matters considered
under this provision should be judged ona rehabilitation basis rather than on a liquidation basis: See Cantrail Coach Lines Ltd.,

Re (2005), 10 C.B.R. (5th) 164 (B.C. Master).

39 I am satisfied that the Insolvent Corporations' actions demonstrate good faith and diligence. These actions include the

following:

(a) The Insolvent Corporations have retained the professional services of Grant Thornton Limited to assist them in

their restructuring;
(b) The Insolvent Corporations have completed a business plan;
(c) The Insolvent Corporations are diligently working on the Restructuring;

(d) Since the filing of the five Notices of Intention to Make a Proposal, representatives of the Insolvent Corporations
and Grant Thornton Limited have met with representatives of ACOA, the principle outside creditor of the Insolvent

Corporations, to advise them of these proceedings, and
(e) Representatives of the Insolvent Corporations have met with outside investors.

40  The test for whether insolvent persons would likely be able to make a viable proposal if granted an extension is whether
the insolvent person would likely (as opposed to certainly) be able to present a proposal that seems reasonable on its face to
a reasonable creditor. The test is not whether or not a specific creditor would be prepared to support the proposal. In Baldwin
Valley Investors Inc., Re (1994),23 C.B.R. (3d) 219 (Ont. Gen. Div. [Commercial List]), Justice Farley was of the opinion that
nviable" means reasonable on its face to a reasonable creditor and that "likely" does not require certainty but means "might
well happen" and "probable” "to be reasonably expected”. See also Scotia Rainbow Inc. v. Bank of Montreal (2000), 18 C.B.R.

(4th) 114 (N.S. S.C)).
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41  The Affidavit evidence in this case demonstrates that the Insolvent Corporations would likely be able to make a viable
proposal as there appears to be a core business to form the base of a business enterprise; management is key to the ongoing
viability of the business and management appears committed to such ongoing viability; and debts owing to secured creditors
can likely be serviced by a restructured entity.

42 1 am satisfied that the proposed extension would not materially prejudice creditors of the Insolvent Corporations. My
conclusion in this regard is based on the following facts: the Insolvent Corporations continue to pay equipment leases and the
equipment continues to be insured and properly maintained and preserved by the Insolvent Corporations; the principle debt of the
Insolvent Corporations is inter-company debt; the collateral of the secured creditors is substantially comprised of equipment and
software and its value is unlikely to be eroded as a result of an extension; based on the Projected Monthly Cash-Flow Summary
the Insolvent Corporations have sufficient cash to meet their ongoing current liabilities to the end of September, 2006 and in a
bankruptcy scenario it is likely that there will be little if any recovery for the unsecured creditors of the Insolvent Corporations.

43  Accordingly, I conclude that each of the requirements of section 50.4(9) of the BIA are satisfied on the facts of this case
and that an extension of time for filing a proposal should be granted.

Conclusion and Disposition

44 In the result, an Order will issue that the Insolvent Corporations may file a joint proposal pursuant to the provisions of
the BIA, and that, pursuant to Section 50.4(9) of the BIA, the time for filing a Proposal is extended by 45 days to September

10, 2006.
Application granted.
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s. 12 — considered
APPLICATION by debtor for extension of time for filing proposal under Bankruptcy and Insolvency Act.
Goodfellow J.:
Backgound

1 H & H Fisheries Limited (HHFL) owns and operates a fish processing plant at Eastern Passage, Halifax, Nova Scotia,
which is a somewhat seasonal operation and it presently employs seventy-five people which diminishes to approximately twelve

people off-season.

2 Reginald P. Hartlen is the president, a founding shareholder and director of HHFL and the company became a customer
of the Bank of Nova Scotia (BNS) in May of 2003.

3 HHFL and BNS secured a commitment letter December 2, 2004 with the stated purpose of BNS "to finance trade receivables
and inventory". It provided that BNS would have a first charge over accounts receivable and inventory and set out the terms and
conditions of their agreement including "for ongoing credit risk management purposes, all operating accounts of the borrower
shall be maintained with the Bank as long as the borrower has any operating line facilities with the Bank". There were several
additional terms and conditions dealing with reporting ratios of current assets to current liabilities, ratio of debt to tangible
net worth, etc. The letter of commitment contained a clear outline of the general borrower reporting conditions. The letter of
commitment made reference to two specific receivables outstanding; Emporio and Simone, upon which I will comment further.

4  In November 2004 HHFL applied to increase its limit on its operating credit line from $400,000 to $1,100,000 and this
increase was approved subject to confirmation as to the collection of the Emporio and Simone accounts.

5 In December 2004 the Simone account was paid in full but Emporio remained outstanding. Because the lobster season was
approaching, HHFL requested BNS to waive the condition relating to the Emporio account. BNS did not waive the requirement
in relation to that account but did allow access to the full operating line of §1 ,100,000 to January 31, 2005 when the limit was

reduced to $750,000.

6 In February 2005, HHFL again requested access to the $1,1 00,000 credit limit to February 28,2005 when again it would be
reduced to $750,000 and this was agreed upon by the parties. HHFL provided BNS with an update on the status of the Emporio
account which continued to remain outstanding. BNS became increasingly concerned with respect to the impact of the potential
write-off of the Emporio account and as a result in March 2005 conversations took place between BNS and Reginald Hartlen,
who undertook April 7, 2005 to inject equity of $200,000 into HHFL by April 22, 2005. Mr. Hartlen did come up with $100,000
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and endeavoured to obtain additional funds in relation to mortgaging his residence but unfortunately there was a lien/judgment
against his property and his financing has not been possible.

7 In June 2005 HHFL advised that as part of its 2005 fiscal year ending June 30, 2005, the company would write off the
Emporio account which would give it an operating loss of $300,000 which would be partially set off by an SR&ED refund of
$200,000, leaving a net loss of $100,000 for the fiscal year 2005.

8  In September 2005 BNS received a copy of HHFL's unaudited financial statement for the year ending June 30, 2005 which
showed a net loss of $596,043. This compared with a net loss of $21,003 for the year ending June 30, 2004.

9 HHFL had problems with cash flow and operating and contrary to the letter of commitment started to deposit funds
to its accounts with CIBC and this was acknowledged by the director of finance of the company in September 2005. There
followed innumerable meetings, correspondence between the parties and Mark S. Rosen, a licensed trustee in bankruptcy, who
has consented to act as trustee for any proposal in this matter.

Legislation
Bankruptcy and Insolvency Act, R.S.C. 1985, ¢c. B-3,s. 1; 1992, ¢.27,s. 2.
Ss. 50.4(9)
Extension of Time for Filing Proposal
In order to obtain an extension, the debtor must establish the following three items
(a) that it is acting in good faith and with due diligence;

(b) that it would likely be able to make a viable proposal if an extension were granted; and
(c) that no creditor would be materially prejudiced.

S. 54(2.2)(3)

Related creditor — A creditor who is related to the debtor may vote against but not for the acceptance of the proposal.

62(1.2)(2)

On whom approval binding — A proposal accepted by the creditors and approved by the court is binding on creditors

in respect of

(a) All unsecured claims, and

roposal was made and that were in classes in which the secured
1 by a majority in number and two thirds in value of the secured
d voting on the resolution to accept the proposal.

(b) the secured claims in respect of which the p
creditors voted for the acceptance of the proposa
creditors present, personally or by proxy, at the meeting an

but does not release the insolvent person from the debts and liabilities referred to in section 178, unless the creditor assents

thereto. (S.C. 1992, ¢. 27, s. 26).
Interpretation Act, R.C.C. 1985, c. I-21
Law Always Speaking

Law always speaking
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10. The law shall be considered as always speaking, and where a matter or thing is expressed in the present tense, it shall
be applied to the circumstances as they arise, so that effect may be given to the enactment according to its true spirit,
intent and meaning.

Enactments Remedial
Enactments deemed remedial

12. Every enactment is deemed remedial, and shall be given such fair, large and liberal construction and interpretation as
best ensures the attainment of its objects.

Application

10 HHFL filed a Notice of Intention dated November 3, 2005 under ss. 50.4(1) to make a Proposal of H & H Fisheries
Limited. An order was granted extending the time to file a proposal November 29, 2005 to December 8, 2005. Unfortunately,
the Chambers' docket was so heavy that the Justice presiding on December 8, 2005 was unable to address the matter and [ was
asked to deal with it and it was put over by consent to December 14, 2005. The application is comprised of several affidavits

and both parties declined cross-examination of the other sides' supporting affidavits. On December 14 1 heard almost four
hours of argument and reserved my decision in order to thoroughly review the extensive material filed by both parties and

arrive at a determination.
Onus
11 The court, as directed by s. 50.4(9) above, must be satisfied on each application that:
(a) the insolvent person has acted, and is acting, in good faith and with due diligence;

(b) the insolvent person would likely be able to make a viable proposal if the extension being applied for were granted;

and
(c) no creditor would be materially prejudiced if the extension being applied for were granted.

12 The onus is upon the applicant, in this case HHFL), to satisfy the court on a balance of probabilities that all three
prerequisites of s. 50.4(9) have been established on the application.

13 This is so because of the use of the "semi-colon” and the use of the word "and” in (b), rendering the requirements
conjunctive. This requires the court to consider each of the subsections as to whether the applicant has established the
prerequisite contained in the subsection on a balance of probabilities. For the application to be successful the court must be
satisfied that all three prerequisites of the application have been established on a balance of probabilities before extending the
time for filing a proposal. It is, in essence, a three part test and if the applicant fails on any part the court would not then be

satisfied, requiring the application to be dismissed.
14 Has HHFL satisfied the court that it has acted in good faith and exercised due diligence?

15 There is some merit to the arguments advanced by BNS and the court is particularly concerned about a party HHFL
signing a commitment letter with the clear undertaking noted above that all its operating accounts were to be maintained with
BNS. This is for the obvious purpose of providing BNS with an opportunity to monitor and protects its interests as a creditor and
clearly HHFL in moving all its trading, operating business to its CIBC accounts has committed a breach of contract, a breach
of the commitment it made in the original committal letter executed by both parties December 2,2004.

16 Does a breach of contract automatically constitute bad faith? The answer is, "not necessarily", but it is evidence that must
be weighed very carefully and the evidence here does show a deliberate failure to notify BNS of this redirection of operating
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funds and at one point a signed invoice or record which was somewhat misleading with respect to the possibility of some
relatively minor accounts having been directed to the CIBC in error.

17 The converse of good faith is bad faith and bad faith requires a motivation and conduct that is unacceptable. If, for
example, the diversion of operating/trading proceeds had been diverted to the CIBC for the purposes of personal gain for any
officer, director or shareholder of HHFL, an example of which would be payment to ones family or a pay-down on a mortgage
or judgment on ones home, etc., or to enhance the third level of a secured creditor being Mr. Hartlen's company, R. Hartlen
Investments Inc., then clearly such would amount to bad faith and quite possibly fraud. It is clear that the motivation for moving
the funds to the CIBC account was, in one word, for the purpose of "survival". Funds were essential in that I accept the view
expressed by HHFL that had it continued to direct its operating/trading funds to BNS the probability is almost a certainty that
BNS would have utilized such funds to pay-down its advances precluding the company from having any operating funds and
the door to the plant would have been shut. This result would not have been, and is not at this time, in the best interest of either
party and coincidentally the seventy-five employees who are at the moment gainfully employed by HHFL. I make it clear that
it is not necessary that there be fraud for the conduct to fall short of good faith. HHFL have aiso fallen behind in many other
aspects of the original commitment letter but they have responded and provided documentation, bank records, reconciliation of
invoices with cash withdrawals. Its recent conduct probably directed by the trustee entirely mitigates against any suggestion of
the diversion being for personal gain other than as I have said, a course of conduct taken for the benefit of both parties some
other ninety-six outstanding creditors and the seventy-five employees. In some cases a breach of contract may be such of itself
that it precludes acceptance on a balance of probabilities that the overall conduct meets the good faith requirement.

18 It is argued by HHFL that only its conduct since the filing of the Notice of intention November 3, 2005 should be
considered and with respect, I am inclined to disagree. The manner in which a party conducts itself in the past, particularly the
immediate past, is often an indicator of likely conduct in the immediate future. In addition, what you have here is a breach of
the contract/commitment letter which occurred before November 3, 2005 and continued and overlapped the date of the filing

of the Notice of intention.

19 The court does have the opinion of a respected trustee whose sworn testimony by affidavit has not been challenged
and Mark S. Rosen, LLB, FCIRP, has been involved for some time and very active in endeavouring to come to grips with the
challenge and has met with and communicated with officials of BNS, BDC and many of the unsecured creditors. After reciting
in detail the extent of such activity he deposes in paragraph 14 of his affidavit of December 1, 2005 as follows:

14. T have been working with and receiving information from Messrs. Hartlen and Limpert as well as Harley Hiltz, the
director of marketing and production for the Company, who at all times have been fully co-operative. From my experience
and dealings with the Company, I believe that the Company has acted and is acting in good faith and with due diligence in
working towards formulating a viable proposal. I believe that the Company would likely be able to make a viable proposal

if the extension is granted.

My finding on this prerequisite is that by a relatively small margin HHFL has satisfied the court on a balance of probabilities that
it has been and is likely to act in good faith. In reaching this conclusion I have not taken into account the representation made
in oral argument that Mr. Hartlen has probably advanced $90,000 to $95,000 to HHFL recently because I do not recall seeing
anything in the evidence, particularly documentation confirming this infusion and therefore T am unable to give it any weight.

20  The second wing of subparagraph (a) is in relation to due diligence and while the company has not acted in quite the
timely manner it ought to have acted its deficiency in this regard is not severe and the cumulative evidence before me including
the summary contained in Mr. Rosen's affidavit of December 1, 2005 and the volume of response which has been made to the
BNS's requests and entitlement for documentation, combined with the efforts being made by the trustee in bankruptcy, Mark S.
Rosen, to address a resolution constitutes satisfaction on a balance of probabilities of due diligence to this date.

21  Would HHFL likely to be able to make a viable proposal if the extension being applied for were granted?
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22 "Viable" in this context means a proposal which seems reasonable on its face to a reasonable creditor (Baldwin Valley
Investors Inc., Re (1994), 23 C.B.R. (3d) 219 (Ont. Gen. Div. [Commercial List])). Again, the court must be satisfied on a
balance of probabilities that HHFL would likely. This at the very least means that a reasonable level of effort dictated by the
circumstances must have been made that gives some indication of the likelihood a viable proposal will be advanced within the
time frame of the extension applied for.

23 Lack of detail and assurance of this kind was considered in St. Isidore Meats Inc. / Viandes St. Isidore Inc. v. Paquette
Fine Foods Inc..[1997] O.J. No. 1863 (Ont. Bktcy.). In dismissing an application for an extension of time, Justice Chadwick
stated (at para. 16):

..[TIhe debtors have not been able to put forth any meaningful financial plan which would support a proposal. There is a
vague reference in the affidavit material that they have approached at least two prospective purchasers, however there is
no evidence that any of these parties are interested in assisting the debtor either now or in the future.

24  The BNS points to a number of specifics of what it considers a lack of effort that should result in a finding that there
is little likelihood of HHFL making a viable proposal. BNS notes the fact that it has stated clearly that it no longer has any
interest of being involved in the affairs of HHFL which will necessitate, in all probability, an alternate financial institution and
to date no inquiries have been made by HHFL or the Trustee of any financial institution. The absence of this step will take on
weight depending upon the totality of the circumstances that exist at the time of the Notice of intention and that have developed
since the Notice of intention was filed.

25  There has been a considerable degree of activity before and since the Notice of intention was filed November 3, 2005.
It seems in the total evidence available to the court through the affidavits filed that itis a reasonable inference to draw that it is
highly unlikely that any financial institution would show any interest in filling the shoes of BNS until a determination is made
with respect to this application for an extension of time to January 30, 2006. Since the Notice of intention has been filed the
evidence is that HHFL has made a profit for November 2005 greater than that was anticipated. It had been anticipated that the
profit would have been $7,000 and it appears to be approximately $19,600. There is an indication that the company is operating
a new business model as a processing facility and there is evidence of the projected sales. In addition, there is evidence of a
company, Pesca Pronta, having entered into a contract which by now would have had two substantial deliveries of lobster and
in response to my inquiry during argument it appears that the first delivery has been paid for. HHFL advances the affidavit of
Francesco Amoruso of Rome, Italy as to a possible solution and substitution by financial injection from that company, however,
at this stage all that affidavit establishes is that an effort is being made by HHFL to address their situation. It further confirms
that this is a busy, crucial period for HHFL but it does not at this point provide any comfort to be BNS or the court as to being

a probable element of a viable proposal.
26  Paragraph 5 of Francesco Amoruso's affidavit merely states:

I have had discussions with Mr. Hartlen with respect to a potential share investment in H & H by Pesca Pronta in the
approximate amount of $400,000.00 Cdn. I am very interested in pursuing the investment opportunity but will require 30
days to discuss the situation with my brothers/partners. | am hopeful that the transaction can be finalized. In the meantime,

my company will continue to deal with H & H.

27  To this point the court has not been advised nor has BNS of any further developments, inquiries or progress with respect
to Amoruso's affidavit which can only be classified as a statement of interest.

28  HHFL has made a concerted effort to secure government financing by way of a grant. The company has spent $6,000
for the services of a consultant in the preparation of its grant application and on December 9, 2005 a science officer who is
preforming the due diligence for the grant indicated her satisfaction with the scientific basis of the claim and that she would be
making a positive recommendation. The only weight that can be given at this stage to the grant application is that it is another
example of the efforts being made by HHFL and its proposed trustee but until the grant reaches the stage of being a balance

sheet item it can be given no further weight.
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29  BNS raises an objection to a determination that HHFL can satisfy the requirement pointing out that BNS and BDC as one
class of secured creditor represent a substantial majority position of the secured claims. R. Hartlen Investments Inc. is bound
by s. 54.2.2(3) as noted above.

30 BNS takes the position that it has a clear veto over any proposal that may be advanced and that it will not be supporting
any proposal to secured creditors that might be filed by HHFL.

31 In Cumberland Trading Inc., Re, [1994] O.]. No. 132 (Ont. Gen. Div. [Commercial List]), wherein Farley J. stated at
para. 4:

Cumberland's Notice of Intention to File a Proposal acknowledges that Skyview is owed $750,000. On that basis, Skyview
has 95% in value of Cumberland's admitted secured creditors' claims and 67% of all creditors' claims of whatever nature.
No matter what, Skyview's claim is so large that Skyview cannot be swamped in any class in which it could be put. Clearly,
Skyview would have a veto on any vote as to a proposal, at least so far as the secured class, assuming the secureds are
treated as a separate class. This leaves the interesting aspect that under BIA regime, one could have a proposal turned
down by the secured creditor class but approved by the unsecured creditor class and effective vis-a-vis this latter class, but
with the secured class being able to enforce their security. One may question the practicality of a proposal affecting only
unsecured creditors becoming effective in similar circumstances to this situation.

32 In that case Farley, J. held that Skyview's position was satisfactory proof that the company would not likely be able to
make a proposal that would be accepted by the creditors. In that case Skyview had 95% in value of Cumberland's admitted
secured creditors and here the math appears to give BNS a virtual veto. HHFL counters that when you look at the funds in the
company's bank accounts at the end of November 2005 of approximately $170,000 that such reduces the debt outstanding of
BNS and again reiterates that BNS has since the Notice of intention being filed received approximately $90,000 U.S. on its
account. BNS is correct in that the mere presence of money in a debtor's bank account does not reduce indebtedness unless it is
applied to the indebtedness. Since the notice of intention was filed HHFL has paid the required interest to BNS for November
2005. In this case, it is clear from the evidence before me and particularly the affidavit of the Trustee that there is a recognition
of the proposal providing either alternate financing, such as speculated in Mr. Amoruso's affidavit or approaching alternate
financial institutions. It would seem reasonable to assume that the proposal that will be advanced if it has a means of essentially
paying out by substitution injection of capital of BNS indebtedness then the proposal presumably would be acceptable. It is
inconceivable that if the BNS indebtedness were satisfied that BNS should retain the right to apply a guillotine effect to the
extreme prejudice of itself and all other interested parties including the probable closure of the plant. The second largest secured
creditor is the Business Development Corporation and they are in agreement to the granting of an extension to HHFL.

33 In these circumstances, again by the a fairly narrow margin, I conclude that HHFL has met this prerequisite on a balance
of probabilities. In doing so, I am not overlooking the considerable debt of HHFL that, while the projections for the next couple
of months are favourable, clearly, the proposal will require addressing BNS.

34  The third step is: Will any creditor be materially prejudiced if the extension being applied for were granted? As
noted, there has been some improvement in the position of BNS since the Notice of intention was filed in that it has received
approximately $95,000 U.S. which the Bank's solicitor points out came direct to it and not through any exercise of direction
by HHFL. BNS has also received the November 2005 interest. In this case there are only two significant unrelated secured
creditors, BNS and BDC. BDC consents to the extension of time but I am mindful of the fact that its security is a first charge
over the fixed assets which are by themselves not likely to significantly decrease in value but on the other hand would probably
have some measure of increased value by virtue of an operating going concern and also there is an indication of additional land
being acquired from government by HHFL. I do agree with BNS that additional land, even if the obtaining of it is imminent,
does not by itself provide any comfort to the Bank which has as its security a first charge on trade receivables and inventory.
What does come through from the totality of the evidence is that this is a busy and likely profitable time for the industry and
M. Rosen, in his affidavit, deposes at paragraphs 11 and 12:
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11. I believe that the forty five day extension for filing the proposal is critical to the operations of the Company. It is my
opinion that no creditor would be materially prejudiced if the extension is granted. The security of BNS would actually
be enhanced during the extension period because of the profitable time of year and increase in inventory and receivables.
BDC would have an opportunity to add to their security the land which I understand is to be conveyed to the Company
by the government.

12. In the event the Company were to become bankrupt, it is my opinion that both BDC and R. Hartlen Investments Inc.,
which has a third charge on the assets would be severely prejudiced. It is also my opinion that the unsecured creditors
would lose any opportunity of recovery.

35 I struggle with what constitutes material prejudice and there is some guidance in Cumberland Trading Inc., Re above. In
that case the creditor under the BIA applied to have a stay, etc. In paragraph 11 Justice Farley stated:

Is Skyview entitled to the benefit of s. 69.4(a) BIA? I am of the view that the material prejudice referred to therein is
an objective prejudice as opposed to a subjective one — ie., it refers to the degree of the prejudice suffered vis-a-vis
the indebtedness and the attendant security and not to the extent that such prejudice may affect the creditor quo person,
organization or entity. If it were otherwise then a "big creditor" may be so financially strong that it could never have the
benefit of this clause. ...

36 In the case before the court, the accounts receivables as of November 31, 2005 amounted to $956,532.16, almost double
the indebtedness outstanding to BNS. HHFL certainly has as great if not greater motive in pursuing and collecting receivables
as does BNS and I do not think there need be any concern as to the attempts in the short run for collection. Arguably, if an
accounts receivable is uncollectible now its position cannot be any worse a few weeks from now. Extending the time period
obviously creates some risk and some possibility of benefit. Provided a proper monitoring scheme is in effect, what normally
should follow an extension is a flowing of proceeds from existing accounts receivables, new sales and new accounts receivables
into the operating costs in an operation where in the immediate future a degree of profitability is projected.

37  This section of the Act contemplates some prejudice to creditors and T am of the view that the prejudice must be of a
degree that raises significant concern to a level that it would be unreasonable for a creditor or creditors to accept. Overall, I am
satisfied that HHFL has met the requirement of establishing on the balance of probabilities that the granting of an extension
will not materially prejudice any of the creditors and in particular BNS.

Conditions

38  During the course of argument I indicated if an extension was granted that BNS at the very Jeast was entitled to have timely
full disclosure of the utilization of funds for the continued operation of the company. This could be achieved by requiring HHFL
to return to the commitment of having all operating funds passed through its accounts with BNS but it will also require a direction
that other than interest entitlement, if not paid, BNS would not be able in the intervening period to encroach upon the trading
funds which are absolutely necessary for the continued operation and survival chances of the business. The direction would
probably also require any outstanding documentation, possibly requiring HHFL to produce the invoices in the reconciliation it
provided for cash withdrawals for cash purchases from Pacmar Norway, etc. There would be a requirement of timely disclosure.
There are a number of other possible conditions that come to mind. However, as both counsel indicated if the extension was
granted they requested the opportunity to address possible conditions, I readily accede to their offer of assistance. Counsel, if
they agree, may take some time to consult with each other and put their views in writing or alternatively address the matter
orally and, in any event, I will, as scheduled be available at 2:00 p.m. this afternoon unless both counsel agree on the appropriate

terms and conditions of the order of extension.
Application granted.
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