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PART I - OVERVIEW 

1. The Applicant, Caisse Desjardins Ontario Credit Union Inc. (the “Caisse”), seeks 

a declaration that its existing charge/mortgage registered as Instrument No. SD390449 

against the real property owned by the Debtor (as defined below) and municipally known 

as 309 Old Skead Road, Garson, Ontario, P3L 1N3 (the “Property”) is effective as June 

29, 2021 pursuant to sections 159 and 160 of the Land Titles Act, R.S.O. 1990, c L.5 (the 

“LTA”)1 deemed to include, extend to, and encumber the entirety of the consolidated 

parcel bearing PIN 73492-0694 (LT) and legally described below:  

FIRSTLY: WEST 1/2 OF SOUTH 1/2 LOT 2 CONCESSION 5 GARSON 

SAVE AND EXCEPT LT160689, LT139337, PARTS 1 & 2 SR294, PARTS 

1 TO 6 53R15498, PARTS 1 TO 4 53R16808, PARTS 2 & 3 53R15769; 

PART 1, 2 & 3 53R18637; SECONDLY: PART EAST 1/2 LOT 3 

CONCESSION 5 BEING PART 4 PLAN 53R21474; SUBJECT TO AN 

EASEMENT AS IN LT39707; CITY OF GREATER SUDBURY (the 

“Consolidated Parcel”) 

PART II – FACTS 

I. THE PARTIES 

2. The Caisse is a credit union established under the Credit Unions and Caisses 

Populaires Act, 1994, S.O. 1994, c. 11. By Certificate of Amalgamation dated December 

20, 2019, but with an effective date of January 1, 2020, the Caisse changed its name to 

 
1 Land Titles Act, R.S.O. 1990, c L.5 (the “LTA”), Sections 159 and 160. 

https://canlii.ca/t/2h5#sec159
https://canlii.ca/t/2h5#sec160
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“CAISSE DESJARDINS ONTARIO CREDIT UNION INC.” 2  

3. 5010980 Ontario Inc. (“501” or the “Debtor”) is a corporation that holds a mixed 

residential-commercial property that previously operated as Touch of Heaven Nordic Spa 

& Retreat. 501 was incorporated pursuant to the laws of Ontario, with a registered office 

in the community of Garson, which is part of the City of Sudbury, Ontario.3  

4. Robert Boucher (“Robert”) was an officer and director of 501 holding the positions 

of President and Treasurer. Robert provided a limited personal guarantee of certain loans, 

described below (a “Guarantor”), issued by the Caisse to 501.4 

5. Robert passed away on March 19, 2025. His wife, Diane Boucher (“Diane”), acts 

as the executrix for Robert’s estate (“Robert’s Estate”). Up until Robert’s passing, he 

resided in Garson, Ontario.5 

6. Diane is an officer and director of 501 holding the positions of Vice-President and 

Secretary, and currently resides in the community of Val Caron, which is part of the City 

of Sudbury, Ontario. Diane provided a limited personal guarantee of certain loans, 

described below (a “Guarantor”), issued by the Caisse to 501.6 

 
2  Affidavit of Yoan Bouchard affirmed February 11, 2026, Application Record, Tab 2 (“Bouchard 
Affidavit”), para 3; Certificate of Amalgamation, Exhibit A 
3 Bouchard Affidavit, para 4; Corporate Profile Report, Exhibit B 
4 Bouchard Affidavit, para 5; Corporate Profile Report, Exhibit B 
5 Bouchard Affidavit, para 6; Funeral Director’s Statement of Death, Exhibit C 
6 Bouchard Affidavit, para 7; Corporate Profile Report, Exhibit B 
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7. Angel Vincent (“Angel”) was an officer and director of 501 holding the position of 

Vice-President from November 29, 2019 until September 14, 2020. Angel provided a 

limited personal guarantee of certain loans, described below (a “Guarantor”), issued by 

the Caisse to 501. Angel resides in Garson, Ontario.7 

8. BDO Canada Limited (“BDO”) is a licensed insolvency trustee and receiver. On 

January 2, 2026, Justice A.D. Kurke of the Superior Court of Justice granted a 

receivership order (the “Receivership Order”) upon an Application brought by the Caisse 

pursuant to section 243 of the Bankruptcy and Insolvency Act, R.S.C, 1985, C. B-3 (the 

“BIA”) and section 101 of the Courts of Justice Act, R.S.O. 1990, C. C-43 (the “CJA”), 

appointing BDO as receiver and manager (in such capacity, the “Receiver”) without 

security, over all property, assets and undertakings of 501 including the Property.8 

II. LOAN NO. 0723583 PR 2 RE 309 OLD SKEAD ROAD, GARSON, ONTARIO 

9. The Caisse (as lender), 501 (as borrower), and Robert, Diane and Angel (as 

guarantors) entered into a Loan Agreement on June 7, 2021 (the “Loan Agreement”).9 

10. Pursuant to the Loan Agreement, the Caisse advanced a loan in the total principal 

amount of $667,500.00, for a term of fifty-four (54) months, from the date of disbursement 

together with interest at a rate of 3.400% per annum and calculated monthly and not in 

 
7 Bouchard Affidavit, para 8 
8 Bouchard Affidavit, para 9; Receivership Order, Exhibit D 
9 Bouchard Affidavit, para 10; Loan Agreement, Exhibit E 
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advance. The loan was disbursed on or about December 3, 2021.10 

Security 

11. The Caisse holds security against 501 as follows: 

(a) a first position Charge/Mortgage on the Property registered on January 10, 

2020 as Instrument No. SD390449 (the “Collateral Mortgage”)11 over the 

Property; and  

(b) a General Security Agreement dated January 7, 2020 (the “GSA”) in respect 

of “all of the undertaking, property and assets of [501] which are now or at any 

time hereafter owned by [501] or in which [501] has or at any time hereafter 

acquires any interest of any nature whatsoever,” as part of the definition of  

“Collateral” set out at Article 1.1(c) and also stipulated in Articles 2.1,  2.2 and 

2.6 of the GSA.12 

12. The personal property security of the Caisse was registered on June 13, 2025 

against 501 as related to the applicable personal property of 501 in the provincial registry 

maintained under the Personal Property Security Act (Ontario), R.S.O. 1990, c P.10 (the 

“Ontario PPSA”) under File No. 517285674 and Registration No. 20250613 1453 1590 

4868.13 

 
10 Bouchard Affidavit, para 11; Loan Agreement, Exhibit E 
11 Bouchard Affidavit, para 12(a); Collateral Mortgage, Exhibit F; Parcel Register, Exhibit G 
12 Bouchard Affidavit, para 12(b); General Security Agreement, Exhibit H 
13 Bouchard Affidavit, para 13; PPSA Registration Confirmation, Exhibit I 
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13. Paragraph 9 of the Loan Agreement stipulates the security to be taken and 

specifically references the Collateral Mortgage on the Property:14 

 

The Guarantee  

14. Robert, Diane and Angel each provided a personal guarantee in favour of the 

Caisse dated January 7, 2020, in an unlimited amount, plus interest, costs and expenses 

in respect of all indebtedness, liabilities and obligations of 501 (each being a “General 

Guarantee”).15 

III. DEFAULTS AND TO APPOINTMENT OF BDO AS RECEIVER 

15. Numerous events of default under the Collateral Mortgage occurred that justified 

the Caisse obtaining the Receivership Order on January 2, 2026 including: 

(a) failure to maintain ongoing property insurance and utility payments resulting 

in imminent lapse of property insurance and cancellation of utilities during 

 
14 Bouchard Affidavit, para 14; Loan Agreement, Exhibit E 
15 Bouchard Affidavit, para 15; General Guarantee and Postponement of Claims, Exhibit J 
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the winter months; 

(b) 501 failing to make prompt payment of the amounts due under the Collateral 

Mortgage; 

(c) as of June 10, 2025, the aggregate indebtedness of 501 due and owing to 

the Caisse was $575,398.61 for the Collateral Mortgage in addition to an 

ongoing accrual of interest as set out in the Loan Agreement excluding 

professional fees, disbursements and HST (the “Indebtedness”); 

(d) 501 failing to make prompt payment of the amount due for property taxes 

for the Property. As of May 12, 2025, the amount of $24,024.97 was 

outstanding related to the year 202516; and 

(e) 501 failed to repay the loan in accordance with the Loan Agreement.17  

16. The Caisse made a written demand for payment against the Debtor, Robert, Diane 

and Angel on June 17, 2025 and also sent a Notice of Intention to Enforce Security under 

section 244(1) of the Bankruptcy and Insolvency Act (the “NITES”).18 

IV. THE CONSOLIDATION OF 309 OLD SKEAD ROAD, GARSON, ONTARIO 

17. The Caisse’s Collateral Mortgage was registered over the portion of the Property 

being the lands legally described as follows: 

W 1/2 OF S 1/2 LT 2 CON 5 GARSON EXCEPT LT160689, LT139337, PT 

 
16 Bouchard Affidavit, para 16(d); City of Greater Sudbury’s Tax Certificate, Exhibit K 
17 Bouchard Affidavit, para 16 
18 Bouchard Affidavit, para 17; Demand Letter and NITES, Exhibit L 



 

- 7 - 

 

 

1 & 2 SR294, PT 1 TO 6 53R15498, PT 1 TO 4 53R16808, PT 2 & 3 

53R15769; PT 1, 2 & 3 53R18637; S/T LT39707; GREATER SUDBURY; 

being PIN 73492-0604 (LT) (the “Mortgaged Parcel”).19 

18. At the time of registration of the Caisse’s Collateral Mortgage over the Mortgaged 

Parcel, 501 was not the registered or beneficial owner of any lands abutting the 

Mortgaged Parcel. This changed on June 29, 2021.20   

19. On June 29, 2021, without the Caisse’s knowledge and contrary to Articles 2.5 as 

well as 7.3(c), (h), and (k) of the GSA, 501 acquired lands abutting the Mortgaged Parcel 

from the City of Greater Sudbury (the “City”), which abutting lands are legally described 

as follows: 

PART LOT 3 CONCESSION 5 GARSON BEING PART 4 53R21474; CITY 

OF GREATER SUDBURY being PIN 73492-0692 (LT) (the “Abutting 

Parcel”).21  

20. The City required 501 to consolidate the Mortgaged Parcel with the Abutting 

Parcel. On June 29, 2021, without the Caisse’s knowledge and contrary to Articles 2.5 as 

well as 7.3(c), (h), and (k) of the GSA, 501 submitted an Application to Consolidate 

Parcels to merge the Mortgaged Parcel with the Abutting Parcel.22 

21. On August 8, 2021, pursuant to 501’s Application to Consolidate Parcels, the 

 
19 Bouchard Affidavit, para 18; Collateral Mortgage, Exhibit F 
20 Bouchard Affidavit, para 19; Parcel Register, Exhibit G 
21 Bouchard Affidavit, para 20 
22 Bouchard Affidavit, para 21 
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Caisse’s Mortgaged Parcel and the Abutting Parcel were consolidated (the 

“Consolidation”) to create a new PIN 73492-0694 (LT) legally described as follows: 

FIRSTLY: WEST 1/2 OF SOUTH 1/2 LOT 2 CONCESSION 5 GARSON SAVE 

AND EXCEPT LT160689, LT139337, PARTS 1 & 2 SR294, PARTS 1 TO 6 

53R15498, PARTS 1 TO 4 53R16808, PARTS 2 & 3 53R15769; PART 1, 2 & 3 

53R18637; SECONDLY: PART EAST 1/2 LOT 3 CONCESSION 5 BEING PART 

4 PLAN 53R21474; SUBJECT TO AN EASEMENT AS IN LT39707; CITY OF 

GREATER SUDBURY (the “Consolidated Parcel”).23 

22. In June 2025, the Caisse through its counsel, Gowling WLG (Canada) LLP 

(“Gowlings”), discovered 501’s purchase of the Abutting Parcel and the occurrence of 

the Consolidation. After issuing its demand for payment and NITES on June 17, 2025, 

the Caisse allowed 501 to attempt selling the Property until January 5, 2026 unless there 

was an urgent event such as the cancellation of property insurance or termination of 

utilities before that date. This was confirmed in an email from Bart Sarsh of Gowlings to 

the Debtor on November 5, 2025 at 3:41pm.24 In this email, Mr. Sarsh writes: 

 

23. As a result of the Consolidation, the Caisse’s Collateral Mortgage now only covers 

a portion of the Property, being only the Mortgaged Parcel, and does not extend to the 

 
23 Bouchard Affidavit, para 22; Parcel Register, Exhibit G; Property Index Map for the Consolidated 
Parcel, Exhibit M 
24 Bouchard Affidavit, para 23; November 5, 2025 Email, Exhibit N 
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balance of the Property, being the consolidated, Abutting Parcel.25  

V. INTENTION OF THE PARTIES 

24. At all times, it was the intention of both the Caisse and 501 that the Caisse’s 

Collateral Mortgage would cover all real property owned by 501 as security for the loan, 

including the whole of the Property, comprised of the entire Consolidated Parcel, and not 

a portion of it.26 

25. As set out in Article 1.1(c) of the GSA that forms part of the security package, the 

Caisse and 501 agreed that any and all undertakings, assets, and property of 501 existing 

at the date of the GSA’s execution or acquired thereafter constitutes “Collateral” in 

which the Caisse holds a security interest. 27  The relevant portions of the GSA are 

extracted below: 

 
25 Bouchard Affdavit, para 24 
26 Bouchard Affdavit, para 25 
27 Bouchard Affdavit, para 26; General Security Agreement, Exhibit H 
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26. As currently registered, the Caisse’s Collateral Mortgage fails to reflect this 

intention, potentially undermining its position as senior secured creditor and its 

entitlement to proceeds in respect of the whole of the Consolidated Parcel. It will also 

cause issues with a sale of the Property by the court appointed Receiver since the 

Receiver can only sell what is covered by the Caisse’s security.28 

PART III - ISSUES 

27.  The following is the main issue on this Application: 

(a) Should the parcel register for the Property be rectified pursuant to sections 

159 and 160 of the LTA? 

  

 
28 Bouchard Affidavit, para 27 
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PART IV - THE LAW AND ANALYSIS 

The Legal Principles  

28. Sections 159 and 160 of the LTA establish the court’s wide discretionary power to 

rectify errors or omissions in the Land Titles Register (the “Register”) in such a manner 

that is considered just.29 

29. First, section 159 of the LTA allows a court to order rectification of the Register if 

it determines that someone is entitled to an estate, right, or interest in registered land or 

a charge: 

Subject to any estates or rights acquired by registration under this Act, where a 
court of competent jurisdiction has decided that a person is entitled to an estate, 
right or interest in or to registered land or a charge and as a consequence of the 
decision the court is of opinion that a rectification of the register is required, the 
court may make an order directing the register to be rectified in such manner as is 
considered just.30 

30. Second, section 160 of the LTA allows aggrieved parties to apply to court for 

rectification when there is an erroneous entry, an omission, or unreasonable delay in 

making an entry in the Register: 

Subject to any estates or rights acquired by registration under this Act, if a person 
is aggrieved by an entry made, or by the omission of an entry from the register, or 
if default is made or unnecessary delay takes place in making an entry in the 
register, the person aggrieved by the entry, omission, default or delay may apply 
to the court for an order that the register be rectified, and the court may either 
refuse the application with or without costs to be paid by the applicant or may, if 
satisfied of the justice of the case, make an order for the rectification of the 

 
29 Wesley v. Iles, 2013 ONCA 8 at para 18 (“Wesley”); FirstOntario Credit Union Limited v. Nagra et al., 
2024 ONSC 3398 at paras. 27-28.  
30 LTA, s. 159. 

https://www.canlii.org/en/on/onca/doc/2013/2013onca8/2013onca8.html#:~:text=%5B18%5D,is%20considered%20just.
https://www.canlii.org/en/on/onca/doc/2013/2013onca8/2013onca8.html#:~:text=%5B18%5D,is%20considered%20just.
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc3398/2024onsc3398.html?resultId=977ea9ead93c4bfab2407d2f8213fc08&searchId=2026-02-13T02:17:54:709/8a44238a9655438fb3f1828084fd86bb#:~:text=%5B27%5D%C2%A0%C2%A0%20%C2%A0,of%20the%20LTA
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc3398/2024onsc3398.html?resultId=977ea9ead93c4bfab2407d2f8213fc08&searchId=2026-02-13T02:17:54:709/8a44238a9655438fb3f1828084fd86bb#:~:text=%5B27%5D%C2%A0%C2%A0%20%C2%A0,of%20the%20LTA
https://www.ontario.ca/laws/statute/90l05#BK172:~:text=may%20order%20rectification-,159,-Subject%20to%20any
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register. 31 

31. The court’s authority to order rectification of the register, and the manner in which 

any rectification will occur, are governed by the court’s determination of what is just in the 

circumstances of the case. In Wesley v. Iles, 2013 ONCA 8 at para. 18, the Court of 

Appeal for Ontario described the discretion afforded by section 159 of the LTA as a “wide 

discretion … which allows [the trial judge] to make any order directing the land register 

be rectified in such manner as is considered just”.32  

32. While the Caisse's Application is grounded in sections 159 and 160 of the LTA, 

which provide broad discretionary authority to rectify the Register in such manner as is 

considered just, the principles underlying equitable rectification are also instructive, 

although it is not binding on the court in the context of an Application under the LTA.33  

33. In Canada (Attorney General) v. Fairmont Hotels, 2016 SCC 56, the Supreme 

Court of Canada held that rectification allows the Court to achieve correspondence 

between the parties including agreement and the substance the legal instrument intended 

to record that agreement:  

 [12]      If by mistake a legal instrument does not accord with the true 
agreement it was intended to record—because a term has been omitted, an 
unwanted term included, or a term incorrectly expresses the parties’ 
agreement—a court may exercise its equitable jurisdiction to rectify the 
instrument so as to make it accord with the parties’ true agreement.  
Alternatively put, rectification allows a court to achieve correspondence 

 
31 LTA, s. 160. 
32 Wesley, supra note 29, at para 18; Bluekat Capital Corp. v. YDB Investments Corp, 2019 ONSC 6218 at 
para 39.  
33 TD Bank v Rehmtulla, 2017 ONSC 4237 at paras 27 and 30 

https://www.canlii.org/en/on/onca/doc/2013/2013onca8/2013onca8.html#par18
https://www.canlii.org/en/on/onca/doc/2013/2013onca8/2013onca8.html
https://www.canlii.org/en/on/onca/doc/2013/2013onca8/2013onca8.html#par18
https://www.canlii.org/en/on/laws/stat/rso-1990-c-l5/latest/rso-1990-c-l5.html
https://canlii.ca/t/gvzzj#par12
https://www.ontario.ca/laws/statute/90l05#BK172:~:text=may%20order%20rectification-,159,-Subject%20to%20any
https://www.canlii.org/en/on/onca/doc/2013/2013onca8/2013onca8.html#:~:text=%5B18%5D,is%20considered%20just.
https://www.canlii.org/en/on/onca/doc/2013/2013onca8/2013onca8.html#:~:text=%5B18%5D,is%20considered%20just.
https://canlii.ca/t/j94nq#par39
https://canlii.ca/t/j94nq#par39
https://canlii.ca/t/h4ppb#par27
https://canlii.ca/t/h4ppb#par27
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between the parties’ agreement and the substance of a legal instrument 
intended to record that agreement, when there is a discrepancy between the 
two.  Its purpose is to give effect to the parties’ true intentions, rather than to 
an erroneous transcription of those intentions (Swan and Adamski, at 
SS8.229).34 

34.    The Supreme Court of Canada in Canada (Attorney General) v. Fairmont Hotels 

confirmed that rectification is available where an error has resulted from a mistake 

common to both or all of the parties to an agreement if: 

(a) The court is satisfied that there was a prior agreement whose terms are 

definite and ascertainable; 

(b) The agreement was still in effect at the time the instrument was executed; 

(c) The instrument fails to accurately record the agreement; and 

(d) The instrument, if rectified, would carry out the parties’ prior agreement.35 

  
35.  Rectification is, ultimately, an equitable remedy that seeks to give effect to the true 

intention of the parties and prevent errors from causing windfalls. The doctrine is also 

“based on simple notions of relief against unjust enrichment”, namely, that it would be 

unfair to rigidly enforce an error that enriches one party at the expense of another. Since 

unjust enrichment can also result from a mistake in carrying out the intention of the 

parties, the remedy is also available to correct errors in implementation.36 

 
34 Canada (Attorney General) v. Fairmont Hotels, 2016 SCC 56 at para 12 (“Fairmont Hotels”); Fonger v. 
Thuss et al., 2021 ONSC 7255 at para 87 (“Fonger”).  
35 Fairmont Hotels, ibid., at para 14; Fonger, ibid, at para 89. 
36 Fairmont Hotels, ibid., at paras 63 and 66.  

https://canlii.ca/t/gvzzj#par14
https://canlii.ca/t/gvzzj#par12
https://canlii.ca/t/gvzzj#par12
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7255/2021onsc7255.html?resultId=bd64225cac0043c9a05edc43c666ccaa&searchId=2026-02-16T14:48:28:973/7cdc4063147f4f41b57c3101a1e4e754#:~:text=%5B87%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20Brown%20J,Adamski%2C%20at%20SS8.229).
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7255/2021onsc7255.html?resultId=bd64225cac0043c9a05edc43c666ccaa&searchId=2026-02-16T14:48:28:973/7cdc4063147f4f41b57c3101a1e4e754#:~:text=%5B87%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20Brown%20J,Adamski%2C%20at%20SS8.229).
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7255/2021onsc7255.html?resultId=bd64225cac0043c9a05edc43c666ccaa&searchId=2026-02-16T14:48:28:973/7cdc4063147f4f41b57c3101a1e4e754#:~:text=%5B87%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20Brown%20J,Adamski%2C%20at%20SS8.229).
https://canlii.ca/t/gvzzj#par14
https://canlii.ca/t/gvzzj#par14
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7255/2021onsc7255.html?resultId=bd64225cac0043c9a05edc43c666ccaa&searchId=2026-02-16T14:48:28:973/7cdc4063147f4f41b57c3101a1e4e754#:~:text=%5B87%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20Brown%20J,Adamski%2C%20at%20SS8.229).
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7255/2021onsc7255.html?resultId=bd64225cac0043c9a05edc43c666ccaa&searchId=2026-02-16T14:48:28:973/7cdc4063147f4f41b57c3101a1e4e754#:~:text=%5B87%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20Brown%20J,Adamski%2C%20at%20SS8.229).
https://canlii.ca/t/gvzzj#par63
https://canlii.ca/t/gvzzj#par63
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Rectification is Necessary and Appropriate in this Case 

36. In the present case, it is just to grant the relief sought to extend the registered 

Collateral Mortgage to cover the entire Consolidated Parcel. First, refusing rectification 

would leave the Caisse, a bona fide senior secured creditor, without effective recourse to 

the full collateral that was contractually agreed upon, which is a result that is 

fundamentally inequitable. Second, the current deficiency in the registration arose solely 

from 501's failure to notify the Caisse of the Consolidated Parcel, as required under the 

GSA. It would be unjust to allow 501 to benefit from its own breach. Third, without 

rectification, the court-appointed Receiver will be unable to sell the entirety of the 

Property, frustrating the orderly administration of the receivership and prejudicing all 

stakeholders.37 

37. The terms under the GSA are definite and ascertainable. Under Article 1.1(c) of 

the GSA, the Caisse and 501 agreed that any and all undertakings, assets, and property 

of 501 existing at the date of the GSA’s execution or acquired thereafter constitutes 

“Collateral” in which the Caisse holds a security interest. Pursuant to Articles 2.1 and 2.2 

of the GSA, 501 granted the Caisse an ongoing security interest to the Collateral including 

the proceeds from the Collateral.38  

38. Article 4.1(l) of the GSA allows the Caisse to appoint a receiver over the Collateral 

and for the receiver to take possession of the Collateral and to sell or otherwise dispose 

 
37 Bouchard Affidavit, para 28 
38 Bouchard Affidavit, para 26; General Security Agreement, Exhibit H 
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of the whole or any part of the Collateral on such terms and in such manner as the receiver 

shall determine.. Articles 4.1(h) and 4.3 allow the Caisse or the Receiver to sell all or any 

portion of the Collateral.39  

39. Articles 7.3(c), (e), (h) and (k) required 501 not to deal with the Collateral in any 

other way than provided for in the GSA, to notify the Caisse of any change in information 

that could affect the Collateral or the Caisse’s security interests, to provide the Caisse 

with all information with respect to the Collateral that the Caisse may reasonably require 

from time to time, and to give or turn over all other documents that the Caisse may require 

in order to complete or continue its security interests.40  

40. The entirety of the Consolidated Parcel forms part of the Collateral as agreed to 

under the GSA. 501 granted a security interest in the Mortgaged Parcel as well as the 

Abutting Parcel being acquired after the execution of the GSA meaning that the Caisse’s 

security interest extends to the entirety of the Consolidated Parcel. 501 agreed to the 

appointment of the Receiver that has the ability to take possession of and deal with any 

part of the Collateral as the Receiver shall determine.  

41. The GSA was still in effect at the time the instrument was executed. Article 9.1 of 

the GSA indicates that the GSA was effective at the time of execution and the security 

interest shall be a continuing security interest for the due and timely payment and 

performance of 501’s obligations related to any indebtedness, liabilities, and obligations 

 
39 Bouchard Affidavit, para 26; General Security Agreement, Exhibit H 
40 Bouchard Affidavit, para 26; General Security Agreement, Exhibit H 
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to the Caisse.  The GSA was executed on January 7, 2020 and the Collateral Mortgage 

was registered on January 10, 2020.   

42. Currently, the Collateral Mortgage does not reflect the common intention of all 

parties as set out in the GSA; that the Caisse’s Collateral Mortgage would cover all current 

and future real property owned by 501 as security for the loan, including the whole of the 

Consolidated Property. 

43. The parties agreed that the Caisse’s security interest would extend to all property 

existing at the time the GSA was executed as well as any property acquired afterwards. 

At the time of registration of the Caisse’s Collateral Mortgage over the Mortgaged Parcel, 

501 was not the registered or beneficial owner of the Abutting Parcel. 501 failed to 

disclose that the Abutting Parcel was acquired or that the Mortgaged Parcel and the 

Abutting Parcel were consolidated into the Consolidated Parcel.  

44. 501's failure to notify the Caisse of the acquisition of the Abutting Parcel and the 

subsequent Consolidation constitutes a breach of its express covenants under the GSA. 

Article 7.3(c) required 501 not to “exchange, transfer, assign, rent, dispose of or deal with 

the Collateral in any other way than provided in this Agreement.” Article 7.3(e) obligated 

501 to “notify the Financial Institution without delay of any loss or damage to the Collateral 

or of any change in the information contained in this Agreement or of any existing or 

potential claim that could affect the Borrower, the Collateral or the Financial Institution's 

Security Interest.” These breaches caused the current discrepancy between the parties' 
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agreement and the registered mortgage. Rectification is therefore appropriate to remedy 

the consequences of 501's own wrongful conduct and to prevent 501 from benefiting from 

its breach. 

45. The fact that the Collateral Mortgage does not reflect that it attaches to the entirety 

of the Consolidated Parcel may prevent the sale of the Property by the court-appointed 

Receiver. This contradicts the agreement in the GSA that the Receiver may dispose of 

the Property as the Receiver shall determine and will leave the Caisse without recourse 

even though the parties negotiated the loan with the understanding that the Caisse’s 

security would cover the entirety of the Property. 

46. If this Court grants the rectification, it will allow the parties to carry out what was 

contractually agreed upon. Extending the Collateral Mortgage to the entirety of the 

Consolidated Parcel will allow the Caisse’s security interest to be secured against the 

entirety of the Property and for the Receiver to dispose of the Property as it sees fit and 

subject to court approval.  

47. If the rectification to the Collateral Mortgage is not granted, 501 will be unjustly 

enriched at the Caisse's expense. The Caisse advanced $667,500.00 to 501 on the 

understanding—expressed in the GSA—that all of 501's property, present and future, 

would secure the loan. Allowing 501 to retain the benefit of that advance while the Caisse 

is left with only partial security over the Property would constitute a windfall to 501 arising 

directly from its own breach of the GSA. Equity will not permit such a result.  
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48. The Caisse’s proposed rectification does not prejudice the Debtor, being 501, the 

Estate of Robert Boucher, Diane Boucher and Angel Vincent, as the Debtor’s underlying 

obligations remain unchanged. The rectification merely corrects an administrative 

deficiency to reflect the original intention of all parties as demonstrated in the GSA. The 

extension of the Caisse’s Collateral Mortgage serves to protect the guarantors by 

potentially reducing the outstanding deficiency balance and their corresponding liability 

for such deficiency balance upon the realization of the Property by the Receiver.41  

49. The Land Registry Services Branch of the Ministry of Public and Business Service 

Delivery has specified the proper manner in which to seek the relief requested. The Land 

Registrar cannot amend the Register through changes to the content field and such an 

order should never be put before the Court. The appropriate remedy is to seek an order 

for declaratory relief deeming to contain certain provisions on a nunc pro tunc basis:42  

 

 
41 Bouchard Affidavit, para 29. 
42 2024-02 Court Orders, Land Registry Services Branch of the Ministry of Public and Business Service 
Delivery updated August 21, 2025 

https://www.ontario.ca/land-registration/2024-02-court-orders#:~:text=newly%20vested%20lands.-,Improper%20Content,Order%20if%20no%20amendments%20are%20being%20performed%20by%20the%20Land%20Registrar.,-Attachment%20of%20other
https://www.ontario.ca/land-registration/2024-02-court-orders#:~:text=newly%20vested%20lands.-,Improper%20Content,Order%20if%20no%20amendments%20are%20being%20performed%20by%20the%20Land%20Registrar.,-Attachment%20of%20other
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50. Deeming the existing charge/mortgage to include the newly vested lands and 

ordering the existing charge (being Instrument No. SD390449 (the Collateral Mortgage)), 

to be added to PIN 73492-0694 (LT) for the Consolidated Parcel will properly reflect the 

intentions of the Caisse, the Debtor, the Estate of Robert Boucher, Diane, and Angel, as 

covenanted in the GSA.43 

PART V - RELIEF SOUGHT 

51.  The Caisse seeks an order declaring that the existing charge/mortgage registered 

as Instrument No. SD390449 is deemed nunc pro tunc effective June 29, 2021 to include, 

extend to, and encumber the entirety of the consolidated parcel bearing PIN 73492-0694 

(LT) and legally described as:  

FIRSTLY: WEST 1/2 OF SOUTH 1/2 LOT 2 CONCESSION 5 GARSON 

SAVE AND EXCEPT LT160689, LT139337, PARTS 1 & 2 SR294, PARTS 

1 TO 6 53R15498, PARTS 1 TO 4 53R16808, PARTS 2 & 3 53R15769; 

PART 1, 2 & 3 53R18637; SECONDLY: PART EAST 1/2 LOT 3 

CONCESSION 5 BEING PART 4 PLAN 53R21474; SUBJECT TO AN 

EASEMENT AS IN LT39707; CITY OF GREATER SUDBURY (the 

“Consolidated Parcel”) 

52. The Caisse seeks a further order directing the Land Registrar at the Land Registry 

Office No. 53 to register a copy of the resulting Order on title to the parcel register for the 

Consolidated Parcel. 

  

 
43 Bouchard Affidavit, para 30. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rd day of February, 2026. 

 

  

 Bart Sarsh and Zachary Dubeau 
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Zachary Dubeau (LSO No. 79404A) 
Tel: 905-540-2483 
Email: Zachary.Dubeau@gowlingwlg.com 
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https://canlii.ca/t/h4ppb#par27
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https://www.ontario.ca/land-registration/2024-02-court-orders#:~:text=newly%20vested%20lands.-,Improper%20Content,Order%20if%20no%20amendments%20are%20being%20performed%20by%20the%20Land%20Registrar.,-Attachment%20of%20other
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SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY - LAWS 

 
1. Land Titles Act, RSO 1990, c L.5, 

 

Court may order rectification 

159 Subject to any estates or rights acquired by registration under this Act, where a court of 

competent jurisdiction has decided that a person is entitled to an estate, right or interest in or to 

registered land or a charge and as a consequence of the decision the court is of opinion that a 

rectification of the register is required, the court may make an order directing the register to be 

rectified in such manner as is considered just.  R.S.O. 1990, c. L.5, s. 159. 

 

Application to court to rectify 

160 Subject to any estates or rights acquired by registration under this Act, if a person is aggrieved 

by an entry made, or by the omission of an entry from the register, or if default is made or 

unnecessary delay takes place in making an entry in the register, the person aggrieved by the 

entry, omission, default or delay may apply to the court for an order that the register be rectified, 

and the court may either refuse the application with or without costs to be paid by the applicant 

or may, if satisfied of the justice of the case, make an order for the rectification of the 

register.  R.S.O. 1990, c. L.5, s. 160; 2012, c. 8, Sched. 28, s. 88. 

https://www.ontario.ca/laws/statute/90l05#BK172:~:text=may%20order%20rectification-,159,-Subject%20to%20any
https://www.canlii.org/en/on/laws/astat/so-2012-c-8/latest/so-2012-c-8.html
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