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(g) generally, for carrying into effect the purposes and
provisions of this Part.

R.S., 1985, c. B-3, s. 240; 1992, c. 27, s. 88.

f) changer ou prescrire, à l’égard de toute province,
les catégories de dettes auxquelles la présente partie
ne s’applique pas;

f.1) régir le renvoi des procédures dans une province
autre que celle où l’ordonnance de fusion a été rendue;

g) prendre toute autre mesure d’application de la pré-
sente partie.

L.R. (1985), ch. B-3, art. 240; 1992, ch. 27, art. 88.

Audit of proceedings Vérification des comptes

241 The accounts of every clerk that relate to proceed-
ings under this Part are subject to audit in the same man-
ner as if the accounts were the accounts of a provincial
officer.
R.S., c. B-3, s. 212.

241 Les comptes de chaque greffier, relatifs aux procé-
dures prévues par la présente partie, sont sujets à vérifi-
cation de la même manière que s’ils étaient les comptes
d’un fonctionnaire provincial.
S.R., ch. B-3, art. 212.

Application of this Part Application

242 (1) The Governor in Council shall, at the request of
the lieutenant governor in council of a province, declare,
by order, that this Part applies or ceases to apply, as the
case may be, in respect of the province.

242 (1) À la demande du lieutenant-gouverneur en
conseil d’une province, le gouverneur en conseil déclare
par décret que la présente partie commence à s’appliquer
ou cesse de s’appliquer, selon le cas, dans la province en
question.

Automatic application Application automatique

(2) Subject to an order being made under subsection (1)
declaring that this Part ceases to apply in respect of a
province, if this Part is in force in the province immedi-
ately before that subsection comes into force, this Part
applies in respect of the province.
R.S., 1985, c. B-3, s. 242; 2002, c. 7, s. 85; 2007, c. 36, s. 57.

(2) Sous réserve d’une éventuelle déclaration faite en
vertu du paragraphe (1) indiquant qu’elle cesse de s’ap-
pliquer à la province en cause, la présente partie s’ap-
plique à toute province dans laquelle elle était en vigueur
à l’entrée en vigueur de ce paragraphe.
L.R. (1985), ch. B-3, art. 242; 2002, ch. 7, art. 85; 2007, ch. 36, art. 57.

PART XI PARTIE XI

Secured Creditors and
Receivers

Créanciers garantis et
séquestres

Court may appoint receiver Nomination d’un séquestre

243 (1) Subject to subsection (1.1), on application by a
secured creditor, a court may appoint a receiver to do any
or all of the following if it considers it to be just or conve-
nient to do so:

(a) take possession of all or substantially all of the in-
ventory, accounts receivable or other property of an
insolvent person or bankrupt that was acquired for or
used in relation to a business carried on by the insol-
vent person or bankrupt;

(b) exercise any control that the court considers advis-
able over that property and over the insolvent person’s
or bankrupt’s business; or

243 (1) Sous réserve du paragraphe (1.1), sur demande
d’un créancier garanti, le tribunal peut, s’il est convaincu
que cela est juste ou opportun, nommer un séquestre
qu’il habilite :

a) à prendre possession de la totalité ou de la quasi-
totalité des biens — notamment des stocks et comptes
à recevoir — qu’une personne insolvable ou un failli a
acquis ou utilisés dans le cadre de ses affaires;

b) à exercer sur ces biens ainsi que sur les affaires de
la personne insolvable ou du failli le degré de prise en
charge qu’il estime indiqué;
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(c) take any other action that the court considers ad-
visable.

c) à prendre toute autre mesure qu’il estime indiquée.

Restriction on appointment of receiver Restriction relative à la nomination d’un séquestre

(1.1) In the case of an insolvent person in respect of
whose property a notice is to be sent under subsection
244(1), the court may not appoint a receiver under sub-
section (1) before the expiry of 10 days after the day on
which the secured creditor sends the notice unless

(a) the insolvent person consents to an earlier en-
forcement under subsection 244(2); or

(b) the court considers it appropriate to appoint a re-
ceiver before then.

(1.1) Dans le cas d’une personne insolvable dont les
biens sont visés par le préavis qui doit être donné par le
créancier garanti aux termes du paragraphe 244(1), le tri-
bunal ne peut faire la nomination avant l’expiration d’un
délai de dix jours après l’envoi de ce préavis, à moins :

a) que la personne insolvable ne consente, aux termes
du paragraphe 244(2), à l’exécution de la garantie à
une date plus rapprochée;

b) qu’il soit indiqué, selon lui, de nommer un sé-
questre à une date plus rapprochée.

Definition of receiver Définition de séquestre

(2) Subject to subsections (3) and (4), in this Part, re-
ceiver means a person who

(a) is appointed under subsection (1); or

(b) is appointed to take or takes possession or control
— of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or
bankrupt that was acquired for or used in relation to a
business carried on by the insolvent person or
bankrupt — under

(i) an agreement under which property becomes
subject to a security (in this Part referred to as a
“security agreement”), or

(ii) a court order made under another Act of Parlia-
ment, or an Act of a legislature of a province, that
provides for or authorizes the appointment of a re-
ceiver or receiver-manager.

(2) Dans la présente partie, mais sous réserve des para-
graphes (3) et (4), séquestre s’entend de toute personne
qui :

a) soit est nommée en vertu du paragraphe (1);

b) soit est nommément habilitée à prendre — ou a
pris — en sa possession ou sous sa responsabilité, aux
termes d’un contrat créant une garantie sur des biens,
appelé « contrat de garantie » dans la présente partie,
ou aux termes d’une ordonnance rendue sous le ré-
gime de toute autre loi fédérale ou provinciale pré-
voyant ou autorisant la nomination d’un séquestre ou
d’un séquestre-gérant, la totalité ou la quasi-totalité
des biens — notamment des stocks et comptes à rece-
voir — qu’une personne insolvable ou un failli a acquis
ou utilisés dans le cadre de ses affaires.

Definition of receiver — subsection 248(2) Définition de séquestre — paragraphe 248(2)

(3) For the purposes of subsection 248(2), the definition
receiver in subsection (2) is to be read without reference
to paragraph (a) or subparagraph (b)(ii).

(3) Pour l’application du paragraphe 248(2), la définition
de séquestre, au paragraphe (2), s’interprète sans égard
à l’alinéa a) et aux mots « ou aux termes d’une ordon-
nance rendue sous le régime de toute autre loi fédérale
ou provinciale prévoyant ou autorisant la nomination
d’un séquestre ou d’un séquestre-gérant ».

Trustee to be appointed Syndic

(4) Only a trustee may be appointed under subsection (1)
or under an agreement or order referred to in paragraph
(2)(b).

(4) Seul un syndic peut être nommé en vertu du para-
graphe (1) ou être habilité aux termes d’un contrat ou
d’une ordonnance mentionné à l’alinéa (2)b).
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Place of filing Lieu du dépôt

(5) The application is to be filed in a court having juris-
diction in the judicial district of the locality of the debtor.

(5) La demande de nomination est déposée auprès du
tribunal compétent dans le district judiciaire de la
localité du débiteur.

Orders respecting fees and disbursements Ordonnances relatives aux honoraires et débours

(6) If a receiver is appointed under subsection (1), the
court may make any order respecting the payment of fees
and disbursements of the receiver that it considers prop-
er, including one that gives the receiver a charge, ranking
ahead of any or all of the secured creditors, over all or
part of the property of the insolvent person or bankrupt
in respect of the receiver’s claim for fees or disburse-
ments, but the court may not make the order unless it is
satisfied that the secured creditors who would be materi-
ally affected by the order were given reasonable notice
and an opportunity to make representations.

(6) Le tribunal peut, relativement au paiement des hono-
raires et débours du séquestre nommé en vertu du para-
graphe (1), rendre toute ordonnance qu’il estime indi-
quée, y compris une ordonnance portant que la
réclamation de celui-ci à l’égard de ses honoraires et dé-
bours est garantie par une sûreté de premier rang sur
tout ou partie des biens de la personne insolvable ou du
failli, avec préséance sur les réclamations de tout créan-
cier garanti; le tribunal ne peut toutefois déclarer que la
réclamation du séquestre est ainsi garantie que s’il est
convaincu que tous les créanciers garantis auxquels l’or-
donnance pourrait sérieusement porter atteinte ont été
avisés à cet égard suffisamment à l’avance et se sont vu
accorder l’occasion de se faire entendre.

Meaning of disbursements Sens de débours

(7) In subsection (6), disbursements does not include
payments made in the operation of a business of the in-
solvent person or bankrupt.
1992, c. 27, s. 89; 2005, c. 47, s. 115; 2007, c. 36, s. 58.

(7) Pour l’application du paragraphe (6), ne sont pas
comptés comme débours les paiements effectués dans le
cadre des opérations propres aux affaires de la personne
insolvable ou du failli.
1992, ch. 27, art. 89; 2005, ch. 47, art. 115; 2007, ch. 36, art. 58.

Advance notice Préavis

244 (1) A secured creditor who intends to enforce a se-
curity on all or substantially all of

(a) the inventory,

(b) the accounts receivable, or

(c) the other property

of an insolvent person that was acquired for, or is used in
relation to, a business carried on by the insolvent person
shall send to that insolvent person, in the prescribed
form and manner, a notice of that intention.

244 (1) Le créancier garanti qui se propose de mettre à
exécution une garantie portant sur la totalité ou la quasi-
totalité du stock, des comptes recevables ou des autres
biens d’une personne insolvable acquis ou utilisés dans le
cadre des affaires de cette dernière doit lui en donner
préavis en la forme et de la manière prescrites.

Period of notice Délai

(2) Where a notice is required to be sent under subsec-
tion (1), the secured creditor shall not enforce the securi-
ty in respect of which the notice is required until the ex-
piry of ten days after sending that notice, unless the
insolvent person consents to an earlier enforcement of
the security.

(2) Dans les cas où un préavis est requis aux termes du
paragraphe (1), le créancier garanti ne peut, avant l’expi-
ration d’un délai de dix jours suivant l’envoi du préavis,
mettre à exécution la garantie visée par le préavis, à
moins que la personne insolvable ne consente à une exé-
cution à une date plus rapprochée.
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No advance consent Préavis

(2.1) For the purposes of subsection (2), consent to earli-
er enforcement of a security may not be obtained by a se-
cured creditor prior to the sending of the notice referred
to in subsection (1).

(2.1) Pour l’application du paragraphe (2), le créancier
garanti ne peut obtenir le consentement visé par le para-
graphe avant l’envoi du préavis visé au paragraphe (1).

Exception Non-application du présent article

(3) This section does not apply, or ceases to apply, in re-
spect of a secured creditor

(a) whose right to realize or otherwise deal with his
security is protected by subsection 69.1(5) or (6); or

(b) in respect of whom a stay under sections 69 to 69.2
has been lifted pursuant to section 69.4.

(3) Le présent article ne s’applique pas, ou cesse de s’ap-
pliquer, au créancier garanti dont le droit de réaliser sa
garantie ou d’effectuer toute autre opération, relative-
ment à celle-ci est protégé aux termes du paragraphe
69.1(5) ou (6), ou à l’égard de qui a été levée, aux termes
de l’article 69.4, la suspension prévue aux articles 69 à
69.2.

Idem Idem

(4) This section does not apply where there is a receiver
in respect of the insolvent person.
1992, c. 27, s. 89; 1994, c. 26, s. 9(E).

(4) Le présent article ne s’applique pas dans les cas où
une personne agit, à titre de séquestre, à l’égard de la
personne insolvable.
1992, ch. 27, art. 89; 1994, ch. 26, art. 9(A).

Receiver to give notice Avis du séquestre

245 (1) A receiver shall, as soon as possible and not lat-
er than ten days after becoming a receiver, by appoint-
ment or otherwise, in respect of property of an insolvent
person or a bankrupt, send a notice of that fact, in the
prescribed form and manner, to the Superintendent, ac-
companied by the prescribed fee, and

(a) in the case of a bankrupt, to the trustee; or

(b) in the case of an insolvent person, to the insolvent
person and to all creditors of the insolvent person that
the receiver, after making reasonable efforts, has as-
certained.

245 (1) Le séquestre doit, dans les meilleurs délais et au
plus tard dans les dix jours suivant la date où il devient,
par nomination ou autrement, séquestre à l’égard de tout
ou partie des biens d’une personne insolvable ou d’un
failli, en donner avis, en la forme et de la manière pres-
crites, au surintendant — l’avis devant, dans ce cas, être
accompagné des droits prescrits — et :

a) s’agissant d’un failli, au syndic;

b) s’agissant d’une personne insolvable, à celle-ci, à
tous ceux de ses créanciers dont il a pu, en y allant de
ses meilleurs efforts, dresser la liste.

Idem Idem

(2) A receiver in respect of property of an insolvent per-
son shall forthwith send notice of his becoming a receiver
to any creditor whose name and address he ascertains af-
ter sending the notice referred to in subsection (1).

(2) Le séquestre de tout ou partie des biens d’une per-
sonne insolvable est tenu de donner immédiatement avis
de son entrée en fonctions à tout créancier dont il prend
connaissance des nom et adresse après l’envoi de l’avis
visé au paragraphe (1).

Names and addresses of creditors Nom et adresse des créanciers

(3) An insolvent person shall, forthwith after being noti-
fied that there is a receiver in respect of any of his prop-
erty, provide the receiver with the names and addresses
of all creditors.
1992, c. 27, s. 89.

(3) La personne insolvable doit, dès qu’elle est avisée de
l’entrée en fonctions d’un séquestre à l’égard de tout ou
partie de ses biens, fournir à celui-ci la liste des noms et
adresses de tous ses créanciers.
1992, ch. 27, art. 89.

Receiver’s statement Déclaration

246 (1) A receiver shall, forthwith after taking posses-
sion or control, whichever occurs first, of property of an

246 (1) Le séquestre doit, dès sa prise de possession ou,
si elle survient plus tôt, sa prise de contrôle de tout ou
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 (b) when rendered pursuant to an agreement for that purpose 
though without any new consideration. 

(2)  An order in the nature of a mandamus or injunction may be 
granted or a receiver appointed by an interlocutory order of the 
Court in all cases in which it appears to the Court to be just or 
convenient that the order should be made, and the order may be 
made either unconditionally or on any terms and conditions the 
Court thinks just. 

RSA 1980 cJ-1 s13 

Interest  
14(1)  In addition to the cases in which interest is payable by law 
or may be allowed by law, when in the opinion of the Court the 
payment of a just debt has been improperly withheld and it seems 
to the Court fair and equitable that the party in default should make 
compensation by the payment of interest, the Court may allow 
interest for the time and at the rate the Court thinks proper. 

(2)  Subsection (1) does not apply in respect of a cause of action 
that arises after March 31, 1984. 

RSA 1980 cJ-1 s15;1984 cJ-0.5 s10 

Equity prevails 
15   In all matters in which there is any conflict or variance 
between the rules of equity and common law with reference to the 
same matter, the rules of equity prevail. 

RSA 1980 cJ-1 s16 

Equitable relief 
16(1)  If a plaintiff claims to be entitled 

 (a) to an equitable estate or right, 

 (b) to relief on an equitable ground 

 (i) against a deed, instrument or contract, or 

 (ii) against a right, title or claim whatsoever asserted by a 
defendant or respondent in the proceeding, 

  or 

 (c) to any relief founded on a legal right, 

the Court shall give to the plaintiff the same relief that would be 
given by the High Court of Justice in England in a proceeding for 
the same or a like purpose. 

(2)  If a defendant claims to be entitled 
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(5)  The receiver shall comply with the demands referred to in 
subsection (3) or (4) not later than 10 days from the date of receipt 
of the demand. 

(6)  The receiver may require the payment in advance of a fee in 
the amount prescribed for each demand made under subsection (4), 
but the sheriff and the debtor, or in the case of an incorporated 
debtor, a director of the debtor, are entitled to inspect or to receive 
a copy of the financial statements and final account without charge. 

(7)  On the application of any interested person, the Court may 

 (a) appoint a receiver; 

 (b) remove, replace or discharge a receiver whether appointed 
by the Court or pursuant to a security agreement; 

 (c) give directions on any matter relating to the duties of a 
receiver; 

 (d) approve the accounts and fix the remuneration of a receiver; 

 (e) exercise with respect to a receiver appointed under a 
security agreement the jurisdiction it has with respect to a 
receiver appointed by the Court; 

 (f) notwithstanding anything contained in a security agreement 
or other document providing for the appointment of a 
receiver, make an order requiring a receiver or a person by 
or on behalf of whom the receiver is appointed, to make 
good any default in connection with the receiver’s custody, 
management or disposition of the collateral of the debtor or 
to relieve that person from any default or failure to comply 
with this Part. 

(8)  The powers referred to in subsection (7) and in section 64 are 
in addition to any other powers the Court may exercise in its 
jurisdiction over receivers. 

(9)  Unless the Court orders otherwise, a receiver is required to 
comply with sections 60 and 61 only when the receiver disposes of 
collateral other than in the course of carrying on the business of the 
debtor. 

1988 cP-4.05 s65;1990 c31 s52;1994 cC-10.5 s148 
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or activity was undertaken pursuant to that responsibility. Once these minimal requirements have been met, the
court should in most cases assume that irreparable harm to the public interest would result from the restraint of
that action.

77      A court should not, as a general rule, attempt to ascertain whether actual harm would result from the
restraint sought. To do so would in effect require judicial inquiry into whether the government is governing well,
since it implies the possibility that the government action does not have the effect of promoting the public interest
and that the restraint of the action would therefore not harm the public interest. The Charter does not give the
courts a licence to evaluate the effectiveness of government action, but only to restrain it where it encroaches
upon fundamental rights.

78      Consideration of the public interest may also be influenced by other factors. In Metropolitan Stores , it was
observed that public interest considerations will weigh more heavily in a "suspension" case than in an "exemption"
case. The reason for this is that the public interest is much less likely to be detrimentally affected when a discrete
and limited number of applicants are exempted from the application of certain provisions of a law than when
the application of certain provisions of a law is suspended entirely. See Black v. Law Society of Alberta (1983),
144 D.L.R. (3d) 439 ; Vancouver General Hospital v. Stoffman (1985), 23 D.L.R. (4th) 146 ; Rio Hotel Ltd. v.
Commission des licences et permis d'alcool, [1986] 2 S.C.R. ix .

79      Similarly, even in suspension cases, a court may be able to provide some relief if it can sufficiently limit
the scope of the applicant's request for relief so that the general public interest in the continued application of the
law is not affected. Thus in Ontario Jockey Club v. Smith (1922), 22 O.W.N. 373 (H.C.) , the court restrained the
enforcement of an impugned taxation statute against the applicant but ordered him to pay an amount equivalent
to the tax into court pending the disposition of the main action.

2. The Status Quo

80      In the course of discussing the balance of convenience in American Cyanamid , Lord Diplock stated at p.
408 that when everything else is equal, "it is a counsel of prudence to ... preserve the status quo." This approach
would seem to be of limited value in private law cases, and, although there may be exceptions, as a general rule it
has no merit as such in the face of the alleged violation of fundamental rights. One of the functions of the Charter
is to provide individuals with a tool to challenge the existing order of things or status quo. The issues have to be
balanced in the manner described in these reasons.

E. Summary

81      It may be helpful at this stage to review the factors to be considered on an application for interlocutory
relief in a Charter case.

82      As indicated in Metropolitan Stores , the three-part American Cyanamid test should be applied to applications
for interlocutory injunctions and as well for stays in both private law and Charter cases.

83      At the first stage, an applicant for interlocutory relief in a Charter case must demonstrate a serious question
to be tried. Whether the test has been satisfied should be determined by a motions judge on the basis of common
sense and an extremely limited review of the case on the merits. The fact that an appellate court has granted leave
in the main action is, of course, a relevant and weighty consideration, as is any judgment on the merits which has
been rendered, although neither is necessarily conclusive of the matter. A motions court should only go beyond
a preliminary investigation of the merits when the result of the interlocutory motion will in effect amount to a
final determination of the action, or when the constitutionality of a challenged statute can be determined as a
pure question of law. Instances of this sort will be exceedingly rare. Unless the case on the merits is frivolous or
vexatious, or the constitutionality of the statute is a pure question of law, a judge on a motion for relief must, as
a general rule, consider the second and third stages of the Metropolitan Stores test.
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84      At the second stage the applicant must convince the court that it will suffer irreparable harm if the relief is not
granted. 'Irreparable' refers to the nature of the harm rather than its magnitude. In Charter cases, even quantifiable
financial loss relied upon by an applicant may be considered irreparable harm so long as it is unclear that such
loss could be recovered at the time of a decision on the merits.

85      The third branch of the test, requiring an assessment of the balance of inconvenience, will often determine
the result in applications involving Charter rights. In addition to the damage each party alleges it will suffer,
the interest of the public must be taken into account. The effect a decision on the application will have upon the
public interest may be relied upon by either party. These public interest considerations will carry less weight in
exemption cases than in suspension cases. When the nature and declared purpose of legislation is to promote the
public interest, a motions court should not be concerned whether the legislation actually has such an effect. It must
be assumed to do so. In order to overcome the assumed benefit to the public interest arising from the continued
application of the legislation, the applicant who relies on the public interest must demonstrate that the suspension
of the legislation would itself provide a public benefit.

86      We would add to this brief summary that, as a general rule, the same principles would apply when a
government authority is the applicant in a motion for interlocutory relief. However, the issue of public interest,
as an aspect of irreparable harm to the interests of the government, will be considered in the second stage. It will
again be considered in the third stage when harm to the applicant is balanced with harm to the respondent including
any harm to the public interest established by the latter.

VII. Application of the Principles to these Cases

A. A Serious Question to be Tried

87      The applicants contend that these cases raise several serious issues to be tried. Among these is the question
of the application of the rational connection and the minimal impairment tests in order to justify the infringement
upon freedom of expression occasioned by a blanket ban on tobacco advertising. On this issue, Chabot J. of the
Quebec Superior Court and Brossard J.A. in dissent in the Court of Appeal held that the government had not
satisfied these tests and that the ban could not be justified under s. 1 of the Charter . The majority of the Court
of Appeal held that the ban was justified. The conflict in the reasons arises from different interpretations of the
extent to which recent jurisprudence has relaxed the onus fixed upon the state in R. v. Oakes, [1986] 1 S.C.R.
103 , to justify its action in public welfare initiatives. This Court has granted leave to hear the appeals on the
merits. When faced with separate motions for interlocutory relief pertaining to these cases, the Quebec Court of
Appeal stated that "[w]hatever the outcome of these appeals, they clearly raise serious constitutional issues." This
observation of the Quebec Court of Appeal and the decision to grant leaves to appeal clearly indicate that these
cases raise serious questions of law.

B. Irreparable Harm

88      The applicants allege that if they are not granted interlocutory relief they will be forced to spend very large
sums of money immediately in order to comply with the regulations. In the event that their appeals are allowed
by this Court, the applicants contend that they will not be able either to recover their costs from the government
or to revert to their current packaging practices without again incurring the same expense.

89      Monetary loss of this nature will not usually amount to irreparable harm in private law cases. Where
the government is the unsuccessful party in a constitutional claim, however, a plaintiff will face a much more
difficult task in establishing constitutional liability and obtaining monetary redress. The expenditures which the
new regulations require will therefore impose irreparable harm on the applicants if these motions are denied but
the main actions are successful on appeal.
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Summary

[1] Since 2006, Gerald Murphy has provided all of the capital funding, amounting to 
millions of dollars, for the CCS group of companies. In this interlocutory application, relying on
s. 242(3) of Alberta’s Business Corporations Act and on s. 13(2) of the Judicature Act, Mr.
Murphy asks for the appointment of a receiver-manager on an interim basis based on evidence of
what he describes as mismanagement of the companies by the respondent Margaret Cahill, Mr.
Murphy’s sister. The mismanagement complained of is extensive, relating both to relatively 
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large matters - such as the funding by the companies of residences that were then put into Ms.
Cahill’s name - and to small ones - such as Ms. Cahill’s authorization of the purchase of baby
clothes for the new-born children of two employees. There is abundant evidence that Mr.
Murphy’s serious complaints about management raise serious issues to be tried. 

[2] In the originating application which commenced these proceedings, in addition to the
appointment of a receiver-manager, Mr. Murphy also asks for rectification of the share register
and corporate documents and for related relief.

[3] The respondent Cahills have complaints relating to Mr. Murphy: they assert that Mr.
Murphy has failed to recognize their equity interest in the companies and Ms. Cahill’s right to
manage the companies, including her right to authorize payment to others, including her adult
son, for work done on behalf of the companies. The evidence on which the Cahills rely consists
of corporate documents which appear to have been executed by Mr. Murphy, and which state on
their face that, despite his sole funding of the companies, Mr. Murphy only has a 50% voting
position with respect to the operation of, and an 80% equity stake in, the companies. In addition,
according to the Unanimous Shareholders’ Agreement, also apparently executed by Mr. Murphy,
internecine corporate disputes must be arbitrated. There is abundant evidence that the Cahills’
complaints raise serious issues to be tried.

[4] The application for an interim receiver-manager is denied.

[5] The court is entitled, in assessing the application, to consider the hearsay information
contained in the Inspector’s Third Report.  However, in the circumstances of this case, the court
does not attach any weight to that hearsay evidence.

[6] The applicants cite Margaret Cahill in contempt for having, in the face of the court’s
sealing order, provided a copy of the Inspector’s Third Report to a non-party, Chris Cahill Jr.,
who was the focus of much of the information contained in the Third Report.  In the
circumstances here, the sealing order was not sufficiently clear and unequivocal so as to
constitute an adequate basis for contempt proceedings.

[7] An interlocutory application for the appointment of a receiver-manager of a corporation
pursuant either to the oppression provisions of business corporations legislation, such as
Alberta’s Business Corporations Act, or to the general equitable jurisdiction of a court, such as
under Alberta’s Judicature Act, (brought by a person other than a security holder who is the
beneficiary of an instrument which authorizes the appointment of a receiver on the default of the
creditor company), is an application for an extraordinary remedy which should only be granted
cautiously and sparingly. Generally, the applicant for such a remedy must satisfy the so-called
“tripartite test” for obtaining an interlocutory injunction: the applicant must establish that there is
a serious issue to be tried, that it will suffer irreparable damage if the relief is not granted, and
that the balance of convenience favours the granting of the relief. 

[8] Moreover, the test itself must be interpreted within the court’s equitable jurisdiction.  
One effect of the equitable character of the relief is that the granting of this exceptional relief is
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discretionary. Another is that general equitable principles infuse the court’s assessment of the
positions of the parties on such an application, especially with respect to the balancing of
convenience; as one example of the overarching effect of equitable principles in this context, the
dictates of fairness may exceptionally be so overwhelming that interim relief is justified even
where one or more branches of the tripartite test have not been met.

[9] It can be misleading to express the appropriate test as consisting merely of a requirement
that the applicant has established a strong prima facie case of oppression. In any event, even if
the test could be formulated in that way, the applicant has not satisfied that test.

[10] Dealing then with the test as elaborated in the case law, as is agreed by the parties, the
first branch of the tripartite test has been met: clearly there are serious issues to be tried.

[11] However, in relation to the second branch of the test, Gerald Murphy has not established
that he, or the Trust, will suffer irreparable harm if the relief is not granted. There is no need for
immediate corporate action; as the Inspector observes, nothing much will change in the
companies’ outlook within the next several months. There is no important corporate issue that
must be addressed in the near future. Also, the lowest appraisal of the current market value of the
real property owned by the CCS companies establishes that the current value of those properties
significantly exceeds the original investment. If Ms. Cahill has been responsible for financial
losses suffered by the companies, her apparent equity interest in the companies appears to be
adequate to compensate the Trust for such losses.

[12] Nor, with respect to the third branch of the test, has Mr. Murphy been able to establish
that the balance of convenience favours the appointment of an interim receiver-manager. The
evidence on this application is that Mr. Murphy has considerable financial resources whereas the
financial resources of the respondent Cahills are tied to their employment at, and apparent equity
position in, the companies. The granting of interim relief which deals with Mr. Murphy’s
concerns but not those of the Cahills and which virtually cuts off the financial ability of the
Cahills to advance their apparently legitimate interests would create an inappropriate balance in
favour of Mr. Murphy. 

[13] In considering the equities of the overall application, Mr. Murphy has not  established
that this is a situation where the dictates of fairness are so overwhelming that they justify the
appointment of a receiver-manager. Mr. Murphy’s legitimate expectations do not justify the
appointment of a receiver-manager on an interim basis: there has been no material change of
management style of the CCS group since Mr. Murphy acquired the companies and put Ms.
Cahill in charge of  the day to day operations of the companies. Furthermore, the appointment of
an interim receiver-manager would presume that Mr. Murphy’s position with respect to the
corporate structure is correct and that he is therefore entitled to present this application.
However, the only evidence on this application with respect to the corporate structure consists of
documents apparently executed by Mr. Murphy which require him to go to arbitration to solve
management disputes rather than to invoke the assistance of courts. Also, in light of the
Inspector’s opinion about the current status of the companies, it is obvious that the appointment
of an interim receiver-manager would not deal effectively with the real problems facing this
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the Business Corporations Act overtake the general provisions of the Judicature Act where the
request is for the appointment of an interim receiver of a corporation.

[62] I have concluded that requiring an applicant for the appointment of a receiver-manager of
a business corporation to satisfy each of the requirements the tripartite test may, in some
exceptional circumstances, be relaxed. Along with Clackson J., and recognizing that the
application in the Ontario case related “only” to an interim order “prohibiting the respondents
from proceeding with the proposed purchase transaction with Luna Tech without obtaining
shareholder approvals as set out in the USA and an interim order prohibiting the respondents
from continuing to operate the business and manufacturing facility of Luna Tech pending the
closing of the Luna Tech transaction and requiring them to immediately cease all such activity
and to remove any and all of their assets from the Luna Tech facility”  rather than to the more
comprehensive remedy of appointment of an interim receiver-manager, I endorse the view of
Pepall J. in Le Maitre Ltd. v Segeren:

30     It seems to me that generally the principles for the granting of interlocutory
injunctive relief should be applicable to section 248(3) interim relief that is in the nature
of an injunction. This is in the interests of predictability and certainty in the law. As such,
typically, a moving party should not expect to obtain interlocutory injunctive relief unless
it is able to successfully address the factors to be considered on such a motion. That said,
there may be some circumstances where interim relief pursuant to section 248(3) is
merited absent all of the traditional considerations associated with an interlocutory
injunction. The dictates of fairness may be so overwhelming that it may be appropriate to
forego compliance with any one or all of the balance of convenience, irreparable harm or
an undertaking as to damages. In my view, such an approach is consistent with the broad
nature of the oppression remedy, the language of section 248(3), and with cases such as
Deluce Holdings Inc. v. Air Canada,10 M. v. H.,11 UPM-Kymmene Corp. v.
UPM-Kymmene Miramichi Inc.,12 Ellins v. Coventree13 and RV&S Ltd. v. Aiolos
Inc.14

(Emphasis added)

[63] I note that two relatively recent Quebec Court of Appeal decisions, Nicolas and 176283
Canada Inc., have usefully emphasized that the situations in which the “dictates of fairness are
so overwhelming” that the traditional tripartite test can be ignored will be few and far between.

[64] In order to provide as straightforward as possible an expression of the legal test
applicable here, I would slightly reframe the test in this way: An interlocutory application for the
appointment of a receiver-manager of a corporation pursuant either to the oppression provisions
of business corporations legislation, such as Alberta’s Business Corporations Act, or the general
equitable jurisdiction of a court, such as under Alberta’s Judicature Act, brought by a person 
who is not a security holder who is the beneficiary of an instrument which authorizes the
appointment of a receiver on the default of the creditor is an application for an extraordinary
remedy which should only be granted cautiously and sparingly. Generally, the applicant for such
a remedy must satisfy the tripartite test for obtaining an interlocutory injunction: it must 
establish that there is a serious issue to be tried, that it will suffer irreparable damage if the relief
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for inclusion in the affirmed receivership order. While there may have been a potential for
conflict in Hudson & Company’s appointment, there is no evidence that Hudson & Company
showed any undue preference to Paragon while serving as a receiver, or failed in its duties as
receiver in any way.

[24] The Defendants also submit that the Bench Brief used by Paragon’s counsel in making
the application for the ex parte order showed that such counsel was not impartial, but acted as
an advocate on this application. Paragon’s counsel did indeed advocate that a receiver should
be appointed by the court, as he was retained to do, and there was nothing improper in him
doing so. I have already said that full disclosure was made of the material facts in that
application, including the previous involvement of both the proposed receiver and Paragon’s
counsel in this matter.

[25] I therefore find that there was nothing wrong or improper in the appointment of Hudson
& Company as receiver or in Paragon’s previous counsel acting as receiver’s counsel, or in
their administration of the receivership. It may be preferable to avoid an appearance of conflict
in these situations, but a finding of conflict or improper preference requires more than just the
appearance of it. In situations where it is highly possible that the creditors will not be paid out
in full, the use of a party already familiar with the facts to act as receiver may be attractive to
all creditors. I note that it is not the creditors who raise the issue of conflict in this case, but the
debtors. 

Should the ex parte order now be set aside?

[26] The general rule is that when an application to set aside an ex parte order is made, the
reviewing court should hear the motion de novo as to both the law and the facts involved. Even
if the order should not have been granted ex parte, which is not the case here, I may refuse to
set it aside if from the material I am of the view that the application would have succeeded on
notice: Edmonton Northlands v. Edmonton Oilers Hockey Corp., 1993, 15 Alta. L.R. (3rd) 179
(paragraphs 30 and 31).

[27] The factors a court may consider in determining whether it is appropriate to appoint a
receiver include the following:

a) whether irreparable harm might be caused if no order were made, although it is
not essential for a creditor to establish irreparable harm if a receiver is not
appointed, particularly where the appointment of a receiver is authorized by the
security documentation;

b) the risk to the security holder taking into consideration the size of the debtor’s
equity in the assets and the need for protection or safeguarding of the assets
while litigation takes place;

c) the nature of the property;
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d) the apprehended or actual waste of the debtor’s assets;

e) the preservation and protection of the property pending judicial resolution;

f) the balance of convenience to the parties;

g) the fact that the creditor has the right to appoint a receiver under the
documentation provided for the loan;

h) the enforcement of rights under a security instrument where the security-holder
encounters or expects to encounter difficulty with the debtor and others;

i) the principle that the appointment of a receiver is extraordinary relief which
should be granted cautiously and sparingly;

j) the consideration of whether a court appointment is necessary to enable the
receiver to carry out its’ duties more efficiently;

k) the effect of the order upon the parties;

l) the conduct of the parties;

m) the length of time that a receiver may be in place;

n) the cost to the parties;

o) the likelihood of maximizing return to the parties;

p) the goal of facilitating the duties of the receiver.

Bennett, Frank, Bennett on Receiverships, 2nd edition, (1995), Thompson
Canada Ltd., page 130 (cited from various cases)

[28] In cases where the security documentation provides for the appointment of a receiver,
which is the case here with respect to the General Security Agreement and the Extension
Agreement, the extraordinary nature of the remedy sought is less essential to the inquiry :
Bank of Nova Scotia v. Freure Village on Clair Creek, [1996] O.J. No. 5088, paragraph 12.

[29] It appears from the evidence before me that the Georgia Pacific shares may be the only
asset of real value pledged on this loan. Shares are by their nature vulnerable assets. These
shares are in a business that is itself highly sensitive to variations in value. At the time of the
application, the business appeared to have been suffering certain financial constraints. The
business is situated in British Columbia, and regulated by the Investment Dealers Association
of Canada and other entities, giving additional force to the argument of the necessity of a
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_______________________________________________________ 

 

A. Introduction 

[1] A secured creditor applies under ss. 50(12) and s. 69.4 of the Bankruptcy and Insolvency 

Act (BIA) for orders deeming refused a joint proposal made by three related corporations, lifting 

the proposal stay of proceedings, and appointing a receiver and manager. The corporations 

oppose all aspects. The proposal trustee provided stage-setting submissions but did not take a 

position. 

[2] I find, under ss. 50(12) BIA, that the application is not likely to be accepted by the 

creditors (and is thus deemed refused), that the corporations are bankrupt as a result, and that 
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proceedings. Steeves J. found that the debtor should have more time to assemble its proposal and 

that the creditors should wait for it i.e. not effectively vote it down “sight unseen.” 

[42] In the current case, ATB has seen the proposal and rejects it. The wait-and-see dimension 

of Andover provides no guidance here. 

Conclusion on “proposal deemed refused” application 

[new para] For these reasons, I find that ATB has established that the proposal is unlikely to be 

approved and that, in the circumstances here, the proposal should be deemed refused. 

E. Appointment of receiver 

[43] ATB also applied to have PwC appointed as receiver and manager of Schendel. It 

invokes s. 243 BIA and s. 13(2) of the Judicature Act. Schendel opposes.  

Test for appointing a receiver 

[44] In Paragon Capital Corporation Ltd v Merchants & Traders Assurance Co13, Romaine 

J held: 

The factors a court may consider in determining whether it is appropriate to appoint a receiver 

include the following: 

a) whether irreparable harm might be caused if no order were made, although 

it is not essential for a creditor to establish irreparable harm if a receiver is 

not appointed, particularly where the appointment of a receiver is 

authorized by the security documentation; 

b) the risk to the security holder taking into consideration the size of the 

debtor’s equity in the assets and the need for protection or safeguarding of 

the assets while litigation takes place; 

c) the nature of the property; 

d) the apprehended or actual waste of the debtor’s assets; 

e) the preservation and protection of the property pending judicial resolution; 

f) the balance of convenience to the parties; 

g) the fact that the creditor has the right to appoint a receiver under the 

documentation provided for the loan; 

h) the enforcement of rights under a security instrument where the security-

holder encounters or expects to encounter difficulty with the debtor and 

others; 

i) the principle that the appointment of a receiver is extraordinary relief 

which should be granted cautiously and sparingly; 

j) the consideration of whether a court appointment is necessary to enable 

the receiver to carry out its’ duties more efficiently; 

                                                                                                                                                 
12

 2013 BCSC 1833 
13

 2002 ABQB 430 at paras 26-32 
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k) the effect of the order upon the parties; 

l) the conduct of the parties; 

m) the length of time that a receiver may be in place; 

n) the cost to the parties; 

o) the likelihood of maximizing return to the parties; 

p) the goal of facilitating the duties of the receiver. 

Bennett, Frank, Bennett on Receiverships, 2nd edition, (1995), Thompson 

Canada Ltd., page 130 (cited from various cases). 

In cases where the security documentation provides for the appointment of a 

receiver, which is the case here with respect to the General Security Agreement 

and the Extension Agreement, the extraordinary nature of the remedy sought is 

less essential to the inquiry [authority omitted]. 

[45] In Murphy v Cahill14, Veit J updated that factor list, noting that: 

... the current [2011] edition of Bennett emphasizes, in relation to the second 

factor, the risk to the security holder, that “the court may not consider this factor 

to be important if there is no danger or jeopardy to the security holder or in other 

words, there is a substantial equity that will protect the security holder”. ... One 

factor which is not mentioned in the Paragon list is “the rights of the parties [to 

the property]”. Similarly, in relation to the factor of the effect of the order on the 

parties, the current edition of Bennett adds “If a receiver is appointed, its effect 

may be devastating upon the parties and their business and, where the business 

has to be sold, the appointment of a receiver may have a detrimental effect upon 

the price”. Along the same lines, in relation to the length of the order, the current 

edition   of Bennett adds “ . . . where a claimant moves for an order appointing a 

receiver for a short period, say six weeks, the court is reluctant to make such an 

appointment as it has devastating effects on the parties”. Finally, the current 

edition of Bennett adds the following factor: “(18) the secured creditor’s good 

faith, commercial reasonableness of the proposed appointment and any questions 

of equity.” [emphasis added] 

Arguments 

[46] ATB argues that appointing a receiver-manager is warranted because: 

 “the debtors are unable to continue as viable entities or continue operations as 

o the Proposal is not viable; 

o the Debtors operate at a loss; 

o the Proposal will not be approved by [ATB]; and 

o the Proposal cannot, even by its own terms, be implemented; 

 [ATB] is the Debtors’ senior secured and fulcrum creditor; 

                                                 
14

 2013 ABQB 335 at para 71 

20
19

 A
B

Q
B

 5
45

 (
C

an
LI

I)



14203378.1 

 

 

TAB 8



Court of Queen’s Bench of Alberta
Citation: Lindsey Estate v. Strategic Metals Corp., 2010 ABQB 242

Date: 20100409
Docket: 0801 08351

Registry: Calgary

Between:

Ann Nosratieh as Executrix on behalf of the Estate of Robert Laird Lindsey, and Helmut
and Eugenie Vollmer, as Representative Plaintiffs

Applicants
- and -

Strategic Metals Corp., Capital Alternatives Inc., The Institute for Financial Learning,
Group of Companies Inc., Milowe Allen Brost, Gary Sorenson, Graham Blaikie, 
Heinz Weiss, True North Productions LLC, Merendon de Honduras S.A. de C.V.,

Merendon Mining (Nevada) Inc., Merendon Mining (Colorado) Inc., 
Merendon de Venezuela C.A., Merendon de Peru S.A., Merendon de Ecuador S.A., 

Arbour Energy Inc., Syndicated Gold Depository S.A., Base Metals Corporation,
Evergreen Management Services LLC, 3Sixty Earth Resources Ltd., Ward Capstick,

Thayer Jackson, Kristina Katayama, Quatro Communication Corporation, 
ABC Corp 1 to 9 and John Doe 1 to 9 and Jane Doe 1 to 9 and other entities and

individuals known to the Defendants

Respondents

_______________________________________________________

Reasons for Judgment
of the

Honourable Mr. Justice G.C. Hawco
_______________________________________________________

Introduction
[1] This is another episode in the efforts of the Applicants (and others) to attempt to locate
and salvage assets acquired by a number of the Respondents using monies obtained from the
Applicants and other investors.

20
10

 A
B

Q
B

 2
42

 (
C

an
LI

I)



Page: 6

owned by him or that would answer in any manner the allegations of either fraud or dissipation
of assets within the companies. Indeed, neither Mr. Sorenson nor MMCL have put forth any
independent or reliable evidence of legitimate operations or value in MMCL or any of its
subsidiaries or to account for any of the tens of millions of dollars of investors funds that Mr.
Sorenson admits that his companies received. His position is that “only” $26 million went to his
companies through Mr. Brost and that these were arm’s length transactions which were
legitimately retired.

[29] I am satisfied that Mr. Sorenson and his companies have indeed received over $50
million directly or indirectly from Mr. Brost and his companies. There is no accounting for any
of these monies. Mr. Sorenson’s explanation of repaying the $26 million loan lacks credibility.

[30] With respect to Arbour, Mr. Brost was its directing mind. Arbour and Strategic shared an
address and had at least one common director. Arbour received $820,000.00 from Strategic and
has accounted for none of it. Arbour was used as a flow-through to send investment funds to Mr.
Sorenson’s company, MMCL. Arbour appears to be insolvent at this time. It is not carrying on
business presently. It has been the recipient of at least $28 million from the Applicants and other
investors. It gave that to MMCL. I have already referred to the transfer by MMCL to Arbour of
an interest in Tar Sands Recovery Limited. This is another example of failure to document or
establish in any manner a value. There has been no accounting for funds received.

[31] The only assets which Mr. Sorenson claims to have comprises mining properties in
Honduras and Equator which, according to Mr. Quilling’s report, have no value. He claims that
his house in Honduras is in his wife’s name. He had been receiving $50,000 per month from
MMCL until September 2009. However, he refuses to disclose any bank accounts or any
information relating to any assets which he might have anywhere.

[32] In determining whether it is just and convenient to appoint a Receiver, a Court should
consider various factors such as:

a. whether irreparable harm might be caused if no order is made;

b. the risk to the parties;

c. the risk of waste debtor’s assets;

d. the preservation and protection of property pending judicial resolution; and 

e. the balance of convenience.

[33] There is a real risk of irreparable harm in the wasting of the proposed receivership
companies’ assets. The proposed receivership companies are experienced at transferring money.
The Applicants’ evidence is that over $80 million was transferred to corporations controlled by
Mr. Brost, Mr. Sorenson and others. None of the companies has accounted for any of the monies
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Court of Queen’s Bench of Alberta

Citation: Kasten Energy Inc. v. Shamrock Oil & Gas Ltd., 2013 ABQB 63 

   Date: 20130128    
Docket: 1203 15035
Registry: Edmonton

Between:

Kasten Energy Inc.

Applicant
- and -

Shamrock Oil & Gas Ltd.

Respondent

_______________________________________________________

Memorandum of Decision
of the

Honourable Mr. Justice Donald Lee
_______________________________________________________

Introduction

[1] This is an application by Kasten Energy Inc. ("Kasten" or "Applicant") against Shamrock
Oil & Gas Ltd. ("Shamrock" or "Respondent") seeking an Order of this Court, as a secured
creditor, for the appointment of a Receiver and Manager of the Respondent's assets and
undertaking.

Facts

[2] Kasten is incorporated in Alberta as body corporate involved in the business of exploring
and developing oil and gas; and a successor in interest to Premier CAT Service Ltd. ("Premier
CAT").
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since Shamrock is unable to comply with the payment schedule. Kasten reiterates that nothing
demonstrates its good faith in pursuit of its legitimate interest to get paid the debt owed more
than the patience it has displayed towards Shamrock for nearly two years.

[17] The Applicant notes that Shamrock's argument on the issue of whether the GSA covers
the oil and gas in the ground along with the right to extract the minerals distracts from the main
issue of whether this Court should appoint a Receiver in the circumstances of this matter. Kasten
argues that there is no doubt that a Crown oil-and-gas lease is a contract that contains a profit à
prendre, which is an interest in land: Amoco Canada Resources Ltd v Amax Petroleum of
Canada Inc, 1992 ABCA 93 at para 10, [1992] 4 WWR 499. Nevertheless, leases have a dual
nature as both a conveyance and a commercial contract; and as such, are subject to normal
commercial principles: Highway Properties Ltd v Kelly, Douglas and Co Ltd, [1971] SCR 562
at 576, [1972] 2 WWR 28. The contract is assignable and subject to seizure.  

Shamrock's Submissions

[18] The Respondent Shamrock submits that Kasten has not demonstrated that irreparable
harm may result if this Court refuses to appoint a Receiver. Instead, Stout has injected huge sums
of money to improve the revenue potential of the Sawn Lake Well. Shamrock contends that if a
Receiver is appointed, Stout may cease funding operations and oil and gas production will cease.
Further, Shamrock says that it had also initiated a sale process and does not perceive any risk to
Kasten while waiting for the completion of that process. 

[19] Shamrock argues that by nature, the property involved in this case calls for a continuous
operation by Stout and itself that are better equipped in developing and operating oil well than a
Receiver, probably unfamiliar with the oil business. It notes that the Sawn Lake Well cannot be
moved from its present location and there is no evidence of waste regarding the well. Shamrock
apprehends that Kasten's motivation is "not a good faith pursuit of repayment of debt, but rather
an attempt to obtain the Sawn Lake Well." 

Should a Receiver be Appointed in this Case?

[20] The Alberta Court of Appeal notes in BG International Limited v Canadian Superior
Energy Inc, 2009 ABCA 127 at paras 16-17 that a remedial Order to appoint a Receiver "should
not be lightly granted" and the chambers judge should: (i) carefully explore whether there are
other remedies, short of a receivership, that could serve to protect the interests of the applicant;
(ii) carefully balance the rights of both the applicant and the respondent; and (iii) consider the
effect of granting the receivership order, and if possible use a remedy short of receivership.

[21] The security documentation in the present case authorizes the appointment of a Receiver
(GSA, para 8.2). Thus, even if I accept the argument that the Applicant Kasten has not been able
to demonstrate irreparable harm, that itself would not be determinative of whether or not a
Receiver should be appointed in this matter. It is not essential for a creditor to establish
irreparable harm if a receiver is not appointed: Paragon Capital at para 27. I am also not
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persuaded by Shamrock's suggestion that it is probable that Stout may cease funding its
operations and this development would result in irreparable harm which may be avoided by the
Court's refusal to appoint a Receiver. In my view, such a cessation of funding by Stout would
likely amount to a breach under the joint operating agreement and Shamrock could accordingly,
seek appropriate remedy. This factor or consideration should not stand in the way of an
appointment of a Receiver, if it is otherwise just to do so. 
  
[22] Shamrock objects to the appointment of a Receiver based on the nature of the property
and the probability that a court-appointed Receiver may lack familiarity with oil well
development and operation. However, this concern is not insurmountable, given the broad
management authority and discretion that a court-appointed Receiver would possess to enable it
do everything positively necessary to ensure that the operation of the relevant oil well continues
in a productive and efficient manner. 

[23] In terms of apprehended or actual waste, there is no concrete evidence before this Court
one way or the other. However, it is apparent that Shamrock has not made any substantial
payments to Kasten from the alleged revenues flowing from the operation and production in the
Sawn Lake Well. This situation also ties in to one of the factors that this court should consider,
i.e. whether the manner in which Shamrock is making payments to Kasten (as a security-holder)
forms a reasonable basis for Kasten to expect that it would encounter difficulty with Shamrock
(as the debtor). Kasten contends that it is critical that there is no evidence before this Court to
demonstrate the veracity of the claim that the Sawn Lake Well is generating the alleged
production; and neither is there any evidence as to where the alleged revenues accruing from the
production is being diverted. 

[24] In my view, the approach which Shamrock has adopted in paying the debts owed to
Kasten seems to be a justifiable basis for Kasten's apprehension that it would likely and
ultimately encounter difficulties with Shamrock. And based on this ground, it would be
inaccurate to characterize Kasten's tenacious pursuit of Shamrock for its indebtedness as an
activity motivated by bad faith, as Shamrock alleges.

[25] Shamrock states that it had initiated a sale of Sawn Lake Well. At this point however,
there is no indication that Shamrock's initiative or endeavour is moving ahead in a positive
manner. After the chambers application before me on November 29, 2012, Mr. Nathan Richter
(on behalf of Stout) sent a letter dated December 14, 2012 to Kasten (see, attachment to
Shamrock's supplemental brief filed Dec. 14, 2012). The letter indicated that four postdated
cheques were sent to Kasten as payments of monthly interests until March, 2013 and pending the
anticipated sale of Sawn Lake Well in April, 2013. Mr. Richter also confirmed in the letter that
no formal bids were received as at the bid deadline date of December 12, 2012.

[26] After carefully considering whether there are other remedies, short of a receivership, that
could serve to protect the interests of the Applicant in this matter and also carefully balancing the
rights and interests of both Kasten and Shamrock, I have come to the conclusion that a remedial
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CITATION: RMB Australia Holdings Limited v. Seafield Resources Ltd., 2014 ONSC 5205 

  COURT FILE NO.: CV-14-10686-00CL 

DATE: 20140910 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

BETWEEN: ) 

) 

 

RMB AUSTRALIA HOLDINGS LIMITED 

 

Applicant 

 

– and – 

 

SEAFIELD RESOURCES LTD.  

 

 

Respondent 

 

) 

) 

) 

) 

) 

) 

) 

) 

)

)

) 

Maria Konyukhova and Yannick Katirai, for 

the applicant 

 

 

 

 

Wael Rostom, for KPMG 

 )  

 )  

 ) HEARD: September 9, 2014 

 

NEWBOULD J. 

 

[1] On September 9, 2014 I granted a receiving order for brief reasons to follow. These are 

my reasons. 
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(c) take any other action that the court considers advisable. 

 

[26] Seafield is in breach of its obligations and has defaulted under the Facility Agreement. In 

accordance with the Facility Agreement, the occurrence of an Event of Default grants RMB the 

right to seek the appointment of a receiver.  

[27] As well, section 101 of the Courts of Justice Act permits the appointment of a receiver 

where it is just and convenient. 

[28] In determining whether it is “just or convenient” to appoint a receiver under either the 

BIA or CJA, Blair J., as he then was, in Bank of Nova Scotia v. Freure Village on Clair Creek 

(1996), 40 C.B.R. (3d) 274 (Ont. S.C.J.)  stated that in deciding whether the appointment of a 

receiver was just or convenient, the court must have regard to all of the circumstances but in 

particular the nature of the property and the rights and interests of all parties in relation thereto, 

which includes the rights of the secured creditor under its security. He also referred to the relief 

being less extraordinary if a security instrument provided for the appointment of a receiver: 

While I accept the general notion that the appointment of a receiver is an 

extraordinary remedy, it seems to me that where the security instrument permits 
the appointment of a private receiver -- and even contemplates, as this one does, 
the secured creditor seeking a court appointed receiver -- and where the 

circumstances of default justify the appointment of a private receiver, the 
"extraordinary" nature of the remedy sought is less essential to the inquiry. 

Rather, the "just or convenient" question becomes one of the Court determining, 
in the exercise of its discretion, whether it is more in the interests of all concerned 
to have the receiver appointed by the Court or not. 

[29] See also Elleway Acquisitions Ltd. v. Cruise Professionals Ltd., 2013 ONSC 6866, in 

which Morawetz J., as he then was, stated: 

…while the appointment of a receiver is generally regarded as an extraordinary 
equitable remedy, courts do not regard the nature of the remedy as extraordinary 
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or equitable where the relevant security document permits the appointment of a 

receiver.  This is because the applicant is merely seeking to enforce a term of an 
agreement that was assented to by both parties. See Textron Financial Canada 
Ltd. v. Chetwynd Motels Ltd., 2010 BCSC 477, [2010] B.C.J. No. 635 at paras. 50 

and 75 (B.C. S.C. [In Chambers]); Freure Village, supra, at para. 12; Canadian 
Tire Corp. v. Healy, 2011 ONSC 4616, [2011] O.J. No. 3498 at para. 18 (S.C.J. 

[Commercial List]); Bank of Montreal v. Carnival National Leasing Limited and 
Carnival Automobiles Limited, 2011 ONSC 1007, [2011] O.J. No. 671 at para. 27 
(S.C.J. [Commercial List]. 

 

[30] The applicant submits, and I accept, that in the circumstances of this case, the 

appointment of a receiver is necessary to stabilize the corporate governance of Minera, as 

Seafield’s wholly-owned subsidiary and its major asset. 

[31] RMB does not believe that Minera will be able to obtain interim financing during the 

pendency of creditor protection proceedings, and RMB has concerns that those assets may 

deteriorate in value due to lack of care and maintenance.  

[32] Failure to obtain additional financing for Seafield and Minera may result in significant 

deterioration in the value of Seafield and Minera to the detriment of all of their stakeholders. The 

evidence of the applicant is that among other things, it appears that the Consulta Previa, a 

mandatory, non-binding public consultation process mandated by Colombian law that involves 

indigenous communities located in or around natural resource projects, has not been completed. 

Failure to complete that process in a timely manner could lead to the potential revocation or loss 

of Minera’s title and interests. 

[33] Moreover, if further funding is not obtained by Minera, it is also likely that employees of 

Minera will eventually resign. These employees are necessary for, among other things, ongoing 

care, maintenance and safeguarding of the properties and assets of Minera, facilitating due 

diligence inquiries by prospective purchasers or financiers, and maintaining favourable relations 

with the surrounding community. 
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IN THE SUPREME COURT OF BRITISH COLUMBIA 

Citation: Canadian Imperial Bank of Commerce  v. 
Can-Pacific Farms Inc., 

 2012 BCSC 437 
Date: 20120315 

Docket: H100986 
Registry: Vancouver 

Between: 

Canadian Imperial Bank of Commerce 
Petitioner 

And: 

Can-Pacific Farms Inc., Daljit Singh Kooner,  
Manjeet Samra and Raman Samra 

Respondents 

Before: The Honourable Mr. Justice Burnyeat 

Reasons for Judgment 
In Chambers 

Counsel for Petitioner G. Thompson

Counsel for Respondents K.E. Siddall

Place and Date of Hearing: Vancouver, B.C.
March 15, 2012

Place and Date of Judgment: Vancouver, B.C.
March 15, 2012
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[10] The materials which are in evidence indicate that there was an appraisal done 

in April of 2011 indicating a value of the Property of $15 million if a freezer building 

that is partially constructed on the Property was completed. 

[11] Despite the optimism in the appraisal and despite the optimism of the listing 

prices, only two offers were received by December 2011, being an offer of $8 million 

and an offer of $9 million.  The subject clauses on those two offers were never 

removed. 

[12] The balance owing to the Petitioner is approximately $7.5 million.  Taking into 

account the real estate commission, the property taxes which are in arrears for 

approximately $25,000, the balance owing under the security of the Petitioner and of 

the second mortgage, and the claims of builders lien which have been filed against 

the Property, it would take a sale of in excess of $8.6 million to clear those debts.  

Any such sale would not provide payment for unsecured trade creditors of 

approximately $600,000 and the significant shareholders loan from Mr. Kooner of 

$5.5 million. 

[13] The Petitioner obtained short leave to have this application for the 

appointment of a Receiver heard on February 15, 2012.  On February 14, 2012, 

Can-Pacific filed for mediation under the Farm Debt Mediation Act which had the 

effect of staying the Petitioner’s ability to proceed with the application.  That stay 

was subsequently lifted by the Farm Debt Mediation Service.  On February 27, 2012, 

an appeal of that decision was taken by Can-Pacific and, on March 6, 2012, the 

Farm Debt Mediation Service dismissed the appeal and filed a notice of termination 

of the stay of proceedings. 

[14] The application before me is one which should, pursuant to the principles set 

out in United Savings Credit Union v. F & R Brokers Inc. (2003), 15 B.C.L.R. (4th) 

347 (S.C.), result in the order requested being granted as a matter of course.  

Accordingly, I make the order requested.  What has happened between the parties 

makes the appointment of a Receiver inevitable.  In the case at bar, Can-Pacific has 

not met the onus of showing that there are compelling commercial or other reasons 
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why such an order ought not be made.  It would ordinarily be the case that the 

appointment of a receiver should be made as a matter of course:  Eaton Bay Trust 

Co. v. Motherlode Developments Ltd. (1984), 50 B.C.L.R. 149 (S.C.); Royal Trust 

Corp. of Canada v. Exeter Properties Ltd., [1985] B.C.J. No. 942 (S.C.); Ross v. 

Ross Mining Ltd. (2009), 57 C.B.R. (5th) 77 (Y.T.S.C.); and United Savings Credit 

Union, supra. 

[15] In that regard, the Order Nisi has been granted so that there can be no doubt 

as to the legitimacy of the security of the Petitioner; an Order for Conduct of Sale 

has been granted; two offers of $9 million and $8 million have been received but 

without the subject clauses being removed; there is a possible shortfall to the 

creditors having secured or other claims against the Property if the Property can only 

be sold for less than $8.6 million; no interest payments have been made for about 

19 months; efforts under the Farm Debt Mediation Act have failed; and monies 

otherwise available to the Petitioner have been diverted by Can-Pacific. 

[16] Counsel has drawn to my attention the decisions in Textron Financial Canada 

Ltd. v. Chetwynd Motels Ltd. (2010), 67 C.B.R. (5th) 97 (B.C.S.C.) and Maple Trade 

Finance Inc. v. C.Y. Oriental Holdings Ltd. (2009), 60 C.B.R. (5th) 142 (B.C.S.C.), 

where the Court concluded that it was necessary to show that it was just and 

convenient to make an appointment before an appointment of a receiver would be 

made.  In Textron, judgment had not been obtained.  The same was the case in 

Maple Trade.  From the Reasons, it is clear that the decision in United Savings 

Credit Union and the decisions relied upon in that decision were not drawn to the 

attention of the Court in Maple Trade.  The decision in United Savings Credit Union 

was considered by the Court in Textron, but the Court relied on the decision in 

Maple Trade which had not considered the decision.  While I am able to distinguish 

the decisions in Textron and Maple Trade on the basis that they dealt with 

applications for the appointment of a receiver prior to judgment being obtained, I find 

no need to do so as I am satisfied that neither decision correctly states the law in 

British Columbia. 
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