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The Honourable Justice John Bodurtha
Supreme Court of Nova Scotia

The Law Courts

1815 Upper Water Street

Halifax, NS, B3] 1M3

Dear Presiding Justice

Re: Inthe matter of the Receivership of 4488127 Nova Scotia Limited
Hfx No. 547515

This is the submission of BDO Canada Limited ("Receiver"), which was appointed
Receiver by this Honourable Court on October 21, 2025, (the "Receivership Order")
over the assets, undertakings, and properties of the Respondent, 4499127 Nova Scotia
Limited, in support of its motion for, inter alia, the following:

1. an order abridging time (if required) pursuant to Rule 6 of the
Bankruptcy and Insolvency Act and Insolvency General Rules;

2. a Sale Approval and Vesting order pursuant to section 243(1)(c) of
the Bankruptcy and Insolvency Act, approving the sale by the Receiver of:

a. 23-25 Summer Hill Place, Upper Onslow, Nova Scotia, more
particularly described as PID nos. 20501326 and 20501334;

b. 30-32 Summer Hill Place, Upper Onslow, Nova Scotia, more
particularly described as PID 20498549;

c. 34-36 Summer Hill Place, Upper Onslow, Nova Scotia, more
particularly described as PID 20498531;

d. 38-40 Summer Hill Place, Upper Onslow, Nova Scotia, more
particularly described as PID 20498523.
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(the "Properties”), on the terms and conditions set out in the Receiver's
First Report providing that:

a. the Property shall vest in the Purchaser thereof free and
clear of any claims, liens, or encumbrances other than
Permitted Encumbrances;

b. that the monies paid to the Receiver pursuant to the sale of
the Property shall stand in the place and stead of it for the
purpose of determining the nature of the properties and
claims thereto; and

3. an order approving the contents of the First Reportand the conduct
and activities of the Receiver therein.

The First Report and Affidavit of Joshua ]. Santimaw are being filed in support.
Concise Statement of Facts
1. Receiver's Mandate

The Receiver's mandate is set out in paragraph three (3) of the Receivership Order, which
states, in part, the following:

Receiver's Powers

3. The Receiver is hereby empowered and authorized but not obligated to
act at once in respect of the Property and, without limiting the generality of
the foregoing, the Receiver is hereby empowered and authorized to do any
of the following where the Receiver considers is necessary or desirable:

(m) to sell, convey, transfer, lease or assign the Property or any partor parts
thereof out of the ordinary course of business,

(i) without the approval of this Court in respect of any
transaction not exceeding $50,000, provided that the aggregate
consideration for all such transactions does not exceed
$200,000; and

(ii) with the approval of this Court in respect of any transaction

in which the purchase price or the aggregate purchase price
exceeds the appliable amount set out in the preceding clause;
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and in each such case notice under section 60 of the Personal Property
Security Act shall not be required.

(n) to sell the right, title, interest property, and demand the Respondent in
and to the Property at the time the Respondent granted a security interest
or at any time since, free of all claims including the claims of subsequent

encumbrancers bound as named respondents but, bound as parties joined
as unnamed respondents, or bound under Rule 35.12.

(t) to take any steps reasonably incidental to the exercise of these powers
or the performance of any statutory obligations.

and in each case where the Receiver takes such actions or steps it shall be
authorized and empowered to do so...
2. The Properties
The Receiver has acted pursuant to its mandate to market the Property for sale in
accordance with the Receivership Order. The Receiver engaged a Realtor and listed the
Property on MLS.

The Receiver also engaged an Appraiser to provide a market value for the properties

The Receiver also undertook a robust marketing campaign pursuant to the Sales Process
order by:

« Retaining a Realtor and listing the Property on MLS;
» Obtaining appraisals;

 Conducting viewings and reducing the pricing for the Properties in
accordance with the Realtor; and

« Negotiating and accepting an agreements of purchase and sale.
Following consultation with the stakeholders, the Receiver accepted an offer on each of
the properties (the "Successful Offers") subject to the approval of this Honourable Court.
The Successful Offers are appended to the First Report Supplement.

Issues

Should this Honourable Court grant the Order and approve the sale transactions?

PL# 183866,/16309898
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Law and Argument
1. Abridgement of Time

Service of this Motion and its supporting materials will be made pursuant to the BIA and,
in particular, §6 of the Bankruptcy and Insolvency General Rules which states, in part:

(1) Unless otherwise provided in the Act or these Rules, every notice or
other document given or sent pursuant to the Act or these Rules must be
served, delivered personally, or sent by mail, courier, facsimile or electronic
transmission.

(2) Unless otherwise provided in these Rules, every notice or other
document given or sent pursuant to the Act or these Rules

(a) must be received by the addressee at least four days before
the event to which it relates, if it is served, delivered personally,
or sent by facsimile or electronic transmission; or

(b) must be sent to the addressee at least 10 days before the
event to which it relates, if it is sent by mail or by courier.

(3) A trustee, receiver or administrator who gives or sends a notice or other
document shall prepare an affidavit, or obtain proof, that it was given or
sent, and shall retain the affidavit or proofin their files.

(4) The court may, on an ex parte application, exempt any person from the
application of subsection (2) or order any terms and conditions that the
court considers appropriate, including a change in the time limits.

The Receiver intends to make its best efforts to serve the interested parties within the
timelines set forth in Rule 6; however it presently seeks to abridge time.

2. Sale Approval — Governing Principles

This Honourable Court held that the duties a court must perform when deciding whether
a Receiver who has sold a property acted properly were enunciated in Bank of Montreal
v. Sportsclick Inc., 2009 NSSC 354, when Duncan, |, as he then was, states, in part, the
following:

[32] In Royal Bank v. Soundair Corp., supra, Galligan ].A. set out at paragraph
16, the duties which a court must perform when deciding whether a
Receiver who has sold a property acted properly, which duties he
summarized as follows:

1. It should consider whether the Receiver has made a sufficient effort to
get the best price and has not acted improvidently.
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2. It should consider the interests of all parties.

3.1t should consider the efficacy and integrity of the process by which offers
are obtained.

4. It should consider whether there has been unfairness in the working out
of the process.

[33] Certain principles have been enunciated by the courts in consideration
of these points:

» The decision must be assessed as a matter of business judgment on the
elements then available to the Receiver. That is the function of Receiver and
".. to reject [such] recommendation... in any but the most exceptional
circumstances.. would materially diminish and weaken the role and
function of the Receiver both in the perception of receivers and in the
perception of any others who might have occasion to deal with them.” see,
Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87 (Ont.
H.C.),at112;

« the primary interest is that of the creditors of the debtor although that is
not the only nor the overriding consideration. The interests of the debtor
must be taken into account. Where a purchaser has bargained at some
expense in time and money to achieve the bargain then their interest too
should be taken into account see, Soundair at para 40;

» the process by which the sale of a unique asset is achieved should be
consistent with commercial efficacy and integrity. In Crown Trust Co. v.
Rosenberg, supra, at page 124, Anderson J. said:

While every proper effort must always be made to assure maximum
recovery consistent with the limitations inherent in the process, no method
has yet been devised to entirely eliminate those limitations or to avoid their
consequences. Certainly itis not be found in loosening the entire foundation
of the system. Thus to compare the results of the process in this case with
what might have been recovered in some other set of circumstances is
neither logical nor practical.

e a court should not reject the recommendation of Receiver except in

special circumstances where the necessity and propriety of doing so is
plain. see, Crown Trust Co., supra. [Tab 1]
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4, Sale Approval — Present Case

As set out in the First Report of the Receiver, the Receiver recommends the proposed sale
of the Property pursuant to the Agreements of Purchase and Sale. The Receiver's
recommendation is based upon:

(a) the sale process for the Residential Properties subject to the Purchase
Agreements being fair and transparent, with sufficient effort made to
obtain the best price for each property

(b) the opinion that further marketing of the applicable Residential Properties
may not result in higher net proceeds of sale after considering costs to
terminate the Proposed Transactions and find alternative buyers;

(c) the view that the purchase prices contemplated in the Proposed
Transactions are fair and reasonable as compared to the associated
appraisals for the Residential Properties;

The Receiver considers the successful offer will maximize recovery for the Estate and its
stakeholders, and it accordingly recommends the proposed sale be approved by this
Honourable Court.

5. Approval and Vesting Order

The Receiver was appointed pursuant to §243 (1) of the BIA which states, in part, the
following:

Subject to section (1.1), on the application by a secured creditor, a court
may appoint a receiver to do any or all of the following if it considers it to
be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or a bankrupt that was
acquired for or used in relation to a business carried on by the insolvent
personal of a bankrupt.

(b) exercise any control that the court considers advisable over that
property and over the insolvent persons or bankrupt's business; or

(c) take any other action that the court considers advisable.

This Honourable Court has held that it is empowered through this provision to grant an
Order vesting assets in a purchaser pursuant to a sale by a Receiver. See, Royal Bank of
Canada v. Eastern Infrastructure Inc., 2019 NSSC 297 [Tab 2].
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The Receiver respectfully submits that the completion of the proposed sale transaction is
in the best interests of stakeholders, and recommends that this Honourable Court grants
the AVO.

The AVO confirms the authority of the Receiver to take such reasonable steps and execute
any additional documents as may be necessary or desirable for the completion of the sale.
Further, the AVO vests title in the Applicant, free and clear of all liens, charges, or
encumbrances other than permitted encumbrances.

It is respectfully submitted that the issuance of the AVO: (i) will facilitate the Receiver in
exercising its mandate; (ii) is in the best interests of the general body of creditors; and
(iii) will not operate to prejudice any party.

ALL OF WHICH IS RESPECTFULLY SUBMIT

N
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Crown Trust Co. et al. v. Rosenberg et al.

60 O.R (2d) 87

ONTARI O
H GH COURT COF JUSTI CE
ANDERSON J.
6TH NOVEMBER 1986.

Civil procedure -- Parties -- Intervention -- Receiver not
recommendi ng hi ghest offer for court approval -- Oferor
seeking to be added as intervenor on notion for approval -- No
right to be added on notion -- No interest in nmatter -- Not
adversely affected -- Considerations -- Rules 1.03, paras. 15,
22, 13.01.

Courts -- Jurisdiction -- Court appointing interimreceiver
and manager to di spose of |arge nunber of properties involved
in highly publicized transactions -- Receiver devel oping
conpl ex disposition strategy with court approval -- Moving for
approval of offers -- Duties of court on notion.

Debtor and creditor -- Receivers -- Court appointing interim
recei ver and manager to di spose of |arge nunber of properties
involved in highly publicized transactions -- Receiver

devel opi ng conpl ex disposition strategy wwth court approval --
Not accepting highest offer because of various concerns --
Movi ng approval of other offers -- Receiver acted reasonably,
properly and fairly -- Ofers to be approved.

Debtor and creditor -- Receivers -- Court appointing interim
recei ver and manager to di spose of |arge nunber of properties
involved in highly publicized transactions -- Receiver

devel opi ng conpl ex disposition strategy wwth court approval --
Not accepting highest offer because of various concerns --
Movi ng approval of other offers -- Hi ghest offeror submtting
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new of fer after commencenent of hearing -- New offer not to be
consi der ed.

In 1983, C Inc. was appointed by court order as interim
recei ver and manager of the defendants' properties.
Subsequently in 1983, an order was made with respect to the
mar keti ng of the properties pursuant to a disposition strategy.
That strategy involved first, a negotiation stage which
i ncl uded neetings between C Inc. and prospective offerors. This
stage ended on Septenber 3, 1986, with offers from prospective
purchasers to the receiver wherein all terns and conditions of
the transaction except the final offering price were settl ed.
The second stage required prospective purchasers wishing to bid
on individual properties, groups of properties, or all of the
properties to submt seal ed bids by Septenber 10th. The third
stage called for the receiver to notify the bidders of the
acceptance or rejection of their offers within 15 days of
Septenber 10th. Pursuant to the disposition strategy, C Inc.
recei ved approxi mately 200 offers on Septenber 3, 1986. Al so
pursuant to the strategy, C Inc. received approxi mately 230
seal ed bids on Septenber 10th. The receiver selected 26 offers
by 14 offerors and brought a notion reconmendi ng approval of
those offers by the court.

L Inc. submtted four draft offers on Septenber 3rd and four
seal ed bids on Septenmber 10th. The receiver rejected three of
them and held the fourth open pending the disposition of this
notion, but did not recommend it. L Inc. was the highest
bi dder. The reason the receiver did not recormmend the L Inc.
fourth offer was because the receiver was concerned to maintain
the integrity and fairness of the tender process and because it
believed that the offer, as supplenented by letters, was not in
acceptable form nor in accordance with the rules of the
process. Anong other things, L Inc. proposed to finance the
purchase in a novel fashion by the use of a prom ssory note,
whi ch caused problenms with the discount rate and the sale and
purchase of the note; inserted a financing condition in the
sealed bid which was not in its offer; failed to identify the
nort gages to be discharged; and wai ved the financing condition
on Septenber 18th by letter fromits solicitors. Further, the
terms and conditions of the offer were unclear and were not
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clarified by L Inc. to the satisfaction of the receiver. In
addi tion, the receiver was concerned, in view of the history of
the properties and the attention they attracted in political
circles, anong the tenants of the properties, in the nedia and
fromthe public, that L Inc.'s inflated nom nal purchase price
m ght be regarded as intended to rai se nortgage noney w t hout
adequate security, or to lay the groundwork for an application
for an excessive rent increase. If so, this m ght cause
intervention in the transaction which would inperil a
successful cl osing.

On the return of the notion, L Inc. noved to be added as an
i ntervenor and several days later presented an entirely new
offer for a still higher anmount.

Hel d, the offers recommended by the receiver should be
approved; L Inc.'s notion to be added as an intervenor shoul d
be dism ssed, and L Inc.'s newest offer should not be
consi der ed.

(1) The court has jurisdiction under rule 13.01 to add a
person as an intervenor to a proceedi ng where the person cl ai ns
an interest in the subject-matter of the proceeding and that he
or she may be adversely affected by a judgnent init. L Inc.'s
notion to be added should be di sm ssed, because the rule
applies only to a proceeding, defined in rule 1.03, para. 22,
as an action or application. Further, para. 15 defines
"judgnent" as a decision that finally disposes of an
application or action. Hence, rule 13.01 does not apply to a
nmotion. In any event, L Inc. had no interest in the question
whet her approval of the offers recommended by the receiver was
in the best interests of the parties to the action, but only in
seeking to have its offer accepted. Nor would L Inc. be
adversely affected by any "judgnent” in the proceedings in
respect of any legal or proprietary right, since it had no such
right. Furthernore, the consequences of naking the orders
sought would |ikely cause delay and conplication in the
conpl etion of the transactions.

(2) The late offer by L Inc. should not be considered even
t hough it was approximately $15 million higher than those the
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recei ver recommended for approval, that is, approximtely 3% of
t he aggregate of the purchase price of all the properties. To
consider the offer at this date in the proceedi ngs woul d nmake a
nockery of the el aborate process devised and followed in the
mar keting of the property. Further, it would cause inevitable
confusi on and delay. There was no issue of unfairness towards L
Inc. Rather, its belated offer was a blatant effort to
circunvent the bidding process and to acquire the properties
over those who had abi ded by the rules.

(3) On a notion by a receiver for approval of offers to
purchase, the court nust consider: (a) whether the receiver has
made a sufficient effort to get the best price and has not
acted inprovidently; (b) the interests of all parties; (c) the
efficacy and integrity of the process by which the offers were
obt ai ned, and (d) whether there has been unfairness in the
wor ki ng out of the process.

(4) The concerns that the receiver had about L Inc.'s fourth
of fer and the questions the receiver raised about the offer
wer e reasonabl e and were not answered pronptly, frankly or
fully. Anong other things, the financing condition should have
been contained in the offer in accordance with the invitation
to tender, and not inserted in the sealed bid. Mreover, in a
transaction of this inportance and magni tude, the receiver was
properly concerned about the fact that waiver of the condition
cane fromL Inc.'s solicitors and not fromL Inc. Al of these
factors taken together, were reasonably considered by the
receiver as adverse to and to wei gh agai nst approval of the L
Inc. offer. Further, throughout the process, it was clear that
L Inc. was not msled by the receiver about the disposition
process.

(5) Although the L Inc. fourth offer was substantially higher
than the others in absolute anount, it was not so nuch hi gher
relative to the over-all anmounts involved in the transactions.
Hence, in view of the receiver's concerns about the L Inc.
fourth offer, the receiver acted properly and reasonably in not
recommending it for approval and instead recomended the other
of fers, about which it had no such concerns. For those reasons,
the court should not intervene in the process, but approve the

1986 CanLll 2760 (ON SC)



receiver's recommendati ons.

Salima Investnents Ltd. v. Bank of Montreal et al. (1985), 21
D.L.R (4th) 473, 65 AR 372, 41 Alta. L.R (2d) 58, 59 CBR
(N.S.) 242; Re Selkirk (1986), 58 C.B.R (N S.) 245; Bank of
Montreal v. Maitland Seafoods Ltd. et al. (1983), 46 C.B.R
(N.S.) 75, 57 NS.R (2d) 20; Caneron v. Bank of Nova Scotia
et al. (1981), 45 NS. R (2d) 303, 86 A P.R 303, 38 C.B.R
(N.S.) 1, Re Beauty Counsellors of Canada Ltd. (1986), 58
CB.R (NS.) 237, folld

The Queen in right of Ontario et al. v. Ron Engineering &
Construction Eastern Ltd. (1981), 119 D.L.R (3d) 267, [1981] 1
S.CR 111, 13 B.L.R 72, 35 NR 40, distd

O her cases referred to

Gstrander v. N agara Helicopters Ltd. et al. (1973), 1 OR
(2d) 281, 40 D.L.R (3d) 161, 19 CB.R (N.S.) 5

Rul es and regul ations referred to
Rul es of Civil Procedure, rules 1.03, paras. 15, 22, 1.04(1),

1.05, 13.01 (am O Reg. 221/86, s. 1)

MOTI ON by a court-appoi nted receiver and manager approving
the sale of certain property; MOTION to add an offeror as an
i ntervenor; RULING on disposition of a new offer to purchase.

P.S.A Lanek, QC , and |I.V.B. Nordheiner, for interim

receiver, O arkson Gordon I nc.

WG Horton, for plaintiffs.

HT. Strosberg, QC, and RE Carr, for defendant, Leonard
Rosenber g.

B.P. Bellnore, QC., for defendant, Maysfield Property
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Managenent | nc.

D. Stockwood, QC., and N. J. Spies, for defendant, Victor
Pr ousky.

C.L. Canpbell, QC , GD. Lenon and MM Thonson, for
applicant, Larco Enterprises Inc.

RL Falby, QC, F.T. Rchnond and L. Walton, for defendant,
G een Door Investnents Ltd.

J.B. Laskin, for Canada Deposit |nsurance.

ANDERSON J. (orally):-- This is a notion to approve the sale
of certain properties, the subject-matter of the action in
which the notion is brought. The noving party is the receiver
and manager appointed by the court. The respondents are parties
to the action. The properties are of considerable value and the
nmotion, therefore, is one of sone inportance to the receiver
and to the parties. The events giving rise to the action have a
measure of | ocal notoriety, but those col ourful happeni ngs have
no direct bearing on the matters which | nust resolve. The
di sposition of the notion may be of sone general interest of a
| egal nature, involving as it does a consideration of the
nature of the function to be discharged by the court upon such
a notion, and also of the nature and extent of the duties of a
court - appoi nted receiver.

A brief chronol ogical narrative of facts which are not in

di spute and of the history of the proceedings wll be useful
background. In February of 1983 an order was nmade by the
Associ ate Chief Justice of the Hi gh Court appointing O arkson
Gordon Inc. as interimreceiver and manager of the Cadill ac
Fai rvi ew Properties. Were throughout these reasons | say

"Clarkson", | nean Carkson in its capacity as receiver and
manager, and when | say "Receiver", | refer to Oarkson in that
capacity.

In July of 1983 an order was nade by Catzman J. with respect
to marketing the properties pursuant to a process which has

1986 CanLll 2760 (ON SC)



been designated the "Disposition Strategy”. C arkson

i npl emented the strategy report and the details of that

i npl ementation are in the notion record at pp. 10-15 and from
pp. 23-6.

I n many cases where portions of the record are painfully
famliar to the counsel and participants | propose not to read
t hem during the course of ny reasons, although they will form
part of the reasons should they be transcri bed.

On Septenber 3, 1986, Larco Enterprises submtted four draft
|l etters. The Receiver pursuant to the Disposition Strategy had
recei ved sone 200 offers fromsone 70 odd offerors and after
the deadline fixed for such offers an additional 60 odd. On
Septenber 8, 1986, the Larco offers were acknow edged and
certain coments made by the Receiver with respect to them

On Septenber 10th, Larco submtted four seal ed bids. Carkson
received in all sonme 230 odd bids from 76 offerors.

On Septenber 25th, C arkson selected certain offers, 26 in
all by sonme 14 offerors, and it is those offers that are
recomended for the approval of the court.

This notion was | aunched and the material served on Cctober
10, 1986. The notion was returnable on October 20th. Cctober
20th and 21st were taken up with sone prelimnary or
interlocutory matters and evi dence and argunent were heard for
t he bal ance of two weeks.

O the offers submtted by Larco, three were rejected and a
fourth was extended and hel d open pendi ng the hearing and

di sposition of this notion. C arkson does not recomrend the
acceptance of that offer despite the fact that it produces a
hi gher return to the Receiver than the aggregate anmount of the
of fers recomended. To over-sinplify somewhat, Larco is the

hi ghest bidder. The extent of the difference | will discuss in
a nonent and I will also discuss the reasons advanced by

Cl arkson for not recomrending it.

On the return of the notion Larco noved to be added as an

1986 CanLll 2760 (ON SC)



i ntervenor under rule 13.01. | dism ssed that application on
the follow ng day. The reasons for that ruling are an appendi x
to these reasons. (See App. | [not reproduced]).

On Wednesday, October 27th, Larco presented during the
hearing of the notion an entirely new offer in a still higher
anount. On Thursday, COctober 23rd, | made a ruling that | would
not consider that offer. My reasons for that ruling are
i kewi se an appendi x to these reasons. (See App. |l [not
reproduced]). On the argunent of the notion no criticismwas
advanced of any of the offers recommended by the Receiver. The
only criticismthat was advanced on behalf of sonme defendants
was that the Larco bid should have been recommended and in any
event shoul d be approved by the court. The plaintiffs in the
action supported the recommendati on of the Receiver.

Before dealing with the elenents of the ensuing dispute,
turn to a consideration of the nature of the notion which is
before ne and of the duty of the court in the disposition of
such a notion. The duties of the court | conceive to be the
followng, and I do not put themin any order of priority:

. It is to consider whether the Receiver has nade a sufficient
effort to get the best price and has not acted inprovidently.
Aut hority for that proposition is to be found in a judgnent of
the Al berta Court of Appeal, Salim |Investnments Ltd. v. Bank of
Montreal et al. (1985), 21 D.L.R (4th) 473, 65 A R 372, 41
Alta. L.R (2d) 58. The [D.L.R ] headnote is of assistance, as
is the judgnment delivered by Kerans J. A and particularly that
portion which appears at p. 476. The questions with which the
court was dealing were simlar to those with which I am now
concer ned.

The real issue, in our view, is the appropriate exercise
of the admtted discretion of the court when "l ooking to the
interests of all persons concerned". It certainly does not
follow, for exanple, that the court in an application for
approval of a sale is bound to conduct a judicial auction or
even to accept a higher last-mnute bid. There are, however,
bi ndi ng policy considerations. In Canada Permanent Trust Co.
v. King Art Devel opnments Ltd. et al. (1984), 12 D.L.R (4th)
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161, [1984] 4 WWR 587, 32 Alta. L.R (2d) 1, we said that
receivers (and nmasters on foreclosure) should | ook for new
and i magi nati ve ways to get the highest possible price in

t hese cases. Sale by tender is not necessarily the best

met hod for a commercial property which involves also the sale
of an on-goi ng business. The receiver here accepted the
chal l enge offered by this court, and conbined a call for
tenders with subsequent negotiations. In order to encourage
this technique, which we understand has nmet with sone
success, the court should not undermne it. It is underm ned
by a judicial auction, because all negotiators nmust then keep
sonething in reserve. Wrse, the person who successfully
negotiates with the receiver will suffer a disadvantage
because his bargain will beconme known to others.

We think that the proper exercise of judicial discretion
in these circunstances should be [imted, in the first
i nstance, to an inquiry whether the receiver has nade a
sufficient effort to get the best price and not acted
i nprovidently.

1. The court should consider the interests of all parties,
plaintiffs and defendants alike.

That is nade apparent by the judgnment of this court in
OGstrander v. N agara Helicopters Ltd. et al. (1973), 1 OR
(2d) 281, 40 D.L.R (3d) 161, 19 CB.R (N.S.) 5, although

t he concl usi on appears rather by indirection and as a statenent
obiter to judgnent.

I11. The court nust consider the efficacy and integrity of the
process by which the offers are obtained.

The first authority which is of assistance in that regard is
t he judgnent of Saunders J. in Re Selkirk (1986), 58 C.B.R
(N.S.) 245 (Ont. S.C. Bkcy.). There, in dealing with the
question of approval, he has this to say in his reasons at p.
246:

In dealing with the request for approval, the court has
to be concerned primarily with protecting the interest of the
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creditors of the former bankrupt. A secondary but inportant
consideration is that the process under which the sale
agreenent is arrived at should be consistent with conmerci al
efficacy and integrity.

In that connection | adopt the principles stated by
Macdonal d J. A. of the Nova Scotia Suprenme Court (Appeal
Division) in Caneron v. Bank of Nova Scotia et al. (1981), 45
N.S.R (2d) 303 at p. 314, 86 A P.R 303, 38 CB.R (NS) 1
at p. 11 (C A ), where he said:

“In my opinion if the decision of the receiver to enter
into an agreenent of sale, subject to court approval, with
respect to certain assets is reasonabl e and sound under the
circunstances at the tine existing it should not be set aside
sinply because a later and higher bid is made. To do so would
literally create chaos in the comrercial world and receivers
and purchasers woul d never be sure they had a binding
agreenent. On the contrary, they would know that other bids
coul d be received and considered up until the application for
court approval is heard -- this would be an intol erable
situation.™

Wil e those remarks may have been nmade in the context of a

bi ddi ng situation rather than a private sale, | consider them
to be equally applicable to a negotiation process leading to

a private sale. Wiere the court is concerned with the

di sposition of property, the purpose of appointing a receiver
is to have the receiver do the work that the court would

ot herwi se have to do.

The subm ssions on behalf of Leung and the creditors who
are opposi ng approval boil down to this: that if, subsequent
to a court-appointed receiver making a contract subject to
court approval, a higher and better offer is submtted, the
court should not approve what the receiver has done. There
may be circunstances where the court would give effect to
such a subm ssion. If, for exanple, in this case there had
been a second offer of a substantially higher anount, then
the court would have to take that offer into consideration in
assessi ng whether the receiver had properly carried out his
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function of endeavouring to obtain the best price for the
property. Also, if there were circunstances which indicated a
defect in the sale process as ordered by the court, such as
unfairness to a potential purchaser, that m ght be a reason
for w thhol di ng approval of the sale.

A further authority for that proposition is to be found in
Bank of Montreal v. Miitland Seafoods Ltd. et al. (1983), 57
N.S.R (2d) 20 at p. 23, 46 CB.R (N.S.) 75 (N.S.S.C.):

| f any efficacy is to be given to the tender system then
it requires that ... a person, whether insider or guarantor,
who obtains full information of the anounts of the tender
ought not, at the last nonent, be entitled to nake a sonewhat
hi gher offer and obtain the property. To permt this would
create "chaos in the comercial world". Not only would there
be uncertainty ... but it could lead to the situation where
there m ght be no bidders.

V. The court shoul d consi der whether there has been unfairness
in the working out of the process.

The authority for that is the case to which reference was nade
by Saunders J., Caneron v. Bank of Nova Scotia et al. (1981),
45 NS.R (2d) 303, 86 A.P.R 303, 38 CB.R (N.S.) 1. The
[C.B.R] headnote again is useful as is, in this connection,

t he | anguage at the concluding portion of the judgnent where
this is said:

M sl eadi ng a bidder, even unintentionally, by a receiver
must al ways be a sufficient ground for a court to refuse to
approve an agreenent of purchase and sal e.

That case is also authority, if authority were needed for the
proposition that in a proper case the court has the power to
di sregard the recommendati on of the Receiver and to approve
anot her offer.

It is with those areas of responsibility in mnd that |
proceed to deal with the notion. | have already said that no
criticismis nmade of the offers which are recommended. Likew se
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no criticismhas been nade of the process by which the offers
were obtained. Attention has focused on the different economc
returns which it is anticipated would flow fromthe recomended
offers on the one hand and the Larco offer on the other.
Dependi ng upon whose data and cal cul ati ons are accepted, that

di fference may be as high as $7 nmillion odd, or as Iow as $1
mllion odd. I do not propose to analyze the data or the

cal cul ati ons whi ch have been advanced, because in the view
which | take of the matter they are not material.

The central issue is whether the court should disregard the
recommendati ons of the Receiver and approve the hi gher bid.

| ndeed at the end of the day that is the only real issue. This
requires first some review of the reasons advanced by the
Receiver for rejecting or at any rate not reconmendi ng the
Larco bid. This is dealt with in the notion record in the
Receiver's report in para. 38, at pp. 51-67 of the record:

38. Clarkson did not accept Enterprises'Enterprises was the
initial nane used for Larco Enterprises Inc. Ofer, and does
not recommend its acceptance and approval by this Court, for
the foll owi ng reasons:

(a) darkson's concern to maintain the integrity and
fairness of the tender process enbodied in the Invitation to
Tender, and O arkson's conviction that the evident success of
the marketing and tender process as reflected both in the
guantity and quality of the offers which were received was
due in large neasure to the faith and trust of prospective
purchasers that they would each be afforded a fair and equal
opportunity to purchase, have been discussed at |ength above.
Cl arkson and Cogan were advised on August 14, 1986 by
representatives of Enterprises that Enterprises shared those
concerns as a result of an unsuccessful tender recently made
by Enterprises in respect of certain other properties, and
particul ar enphasis was placed by the said representatives of
Enterprises on their need to understand the tender rules,
that the rules not be changed, and that they expected
everyone to adhere to such rul es.

Nevert hel ess, O arkson does not believe that Enterprises
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O fer as supplenented by the letters delivered after the Bid
Deadline was in acceptable formor in accordance with the
rules of the tender process established by and enbodied in
the Invitation to Tender in that, inter alia,

(1) the above-nentioned nechanismfor determning the price
at which d arkson would be required to sell the Note m ght be
said to have afforded Enterprises the opportunity to change
t he cash purchase price offered for the subject Properties,
after the Bid Deadline, although no objection could be raised
to a change in such cash purchase price if the percentage to
be stipulated by one of the designated financial institutions
was determ ned by such financial institution solely on the
basis of objective market interest rate criteria; C arkson
and Fraser & Beatty, follow ng the Bid Deadline, therefore
repeatedly requested confirmation from The Royal Bank of
Canada that the percentage set out inits said |letter dated
Septenber 15, 1986 was determ ned by such bank based upon
obj ective market interest rate criteria alone, but no such
confirmati on was recei ved by C arkson;

(1i) Enterprises or persons acting on its behalf changed or
attenpted to change or m ght have changed, after the Bid
Deadline, material terns and conditions of Enterprises’

O fer; nanely

(A price by neans of the Note purchase nechani sm

(B) the financing condition in Enterprises’' Sealed Bid
referred to in paragraph 34 above was included in such seal ed
bid despite repeated statenents by C arkson, Cogan and Fraser
& Beatty to representatives of and to the solicitors for
Enterprises prior to the Bid Deadline that this would
represent a serious negative feature of any offer submtted,
by letter dated Septenber 18, 1986 from Enterprises
solicitors addressed to O arkson (a copy of which is annexed
hereto as Schedul e H (Appendix 1l [not reproduced]) and
received by d arkson the foll owm ng day, nine days after the
Bid Deadline, this condition was purportedly waived;

(O as nentioned in paragraph 36 above, d arkson did not
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receive, on or before Septenber 17, 1986, the purchase
undertaki ng fromone of the designated financial institutions
in accordance with Enterprises' Sealed Bid, and in |ieu
thereof the solicitors for Enterprises, by neans of the
aforesaid |etter dated Septenber 18, 1986, a copy of which is
annexed hereto as Schedule H, purported to anend Enterprises’
Ofer to provide that Enterprises would cause the Note to be
pur chased on closing "on the sane terns and conditions as
contenplated in [Seal ed Bid Schedul e 3] paragraph 8";

(D) Cl arkson and Fraser & Beatty had indicated to
Enterprises and its solicitors follow ng the Bid Deadline
that C arkson had difficulty in properly evaluating
Enterprises’ Ofer until it knew what nortgages Enterprises
intended to require be discharged. Wile the anobunt payabl e
by Enterprises would increase dollar for dollar for each
doll ar spent to obtain a nortgage discharge, the effect of
the af oresaid Note purchase nmechani smwould be to satisfy
such anmount (including dollars expended to obtain nortgage
di scharges) at 81.2 cents per dollar. Fraser & Beatty
therefore asked Enterprises' solicitors to confirmin witing
to C arkson what nortgages Enterprises' solicitors believed
Enterprises was entitled to request a discharge of under the
terms of Enterprises' Ofer, it being a fair assunption that
a request for a discharge of as many nortgages as possible
woul d be received by C arkson given the aforesaid di scount
achi eved by neans of the Note purchase nechani sm |I|nstead, by
| etter dated Septenber 21, 1986, a copy of which is annexed
hereto as Schedule I, (Appendix IV [not reproduced])
Enterprises' solicitors purported to further anend
Enterprises' Ofer in this regard; and

(EB) notw t hstandi ng the clear provisions of the
Invitation to Tender, as |late as Septenber 17, 1986 and again
on Septenber 18, 1986 a representative of Enterprises
requested that C arkson agree to negotiate a reduction in the
anount of the required deposits, which request was deni ed,
and then requested that C arkson agree to a reduction in the
anmount of the further deposit to be provided within 5 days of
acceptance of any offer, which further request was al so
deni ed by C arkson;
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(b) despite repeated requests by Carkson and Fraser &
Beatty for an explanation of the conmmercial reason for the
use of the Note purchase nechanism (which on its face only
serves to reduce the purchase price for the subject
Properties froma high nomnal value to a | ower real value),
in the view of C arkson and Fraser & Beatty no clear and
consi stent reasons were given. Accordingly, a witten
expl anation was requested and a reason was cited in the
| etter annexed hereto as Schedule I, but C arkson did not and
does not regard the explanations received as satisfactory;

(c) darkson was concerned and remai ns concer ned,
particularly given the history of the subject Properties and
the attention they have attracted in federal, provincial and
muni ci pal political circles and with the tenants thereof and
t hose representing such tenants, with the appearance of the
proposed transaction in the mnds of the tenants, the nedi a,
the politicians and the public at |arge, sonme of whom m ght
be expected to question seriously whether the inflated
nom nal purchase price was being used to rai se nortgage noney
wi t hout adequate security, or to lay the groundwork for an
application for an excessive rent increase. In the absence of
definitive evidence to the contrary, C arkson believes that
this aspect raises perceptible risks of intervention of sone
ki nd which mght inperil a successful closing of the proposed
transaction with Enterprises;

(d) as was nentioned above, Enterprises failed to cause the
Not e purchase undertaking from G tibank to be delivered to

Cl arkson on or before Septenber 17, 1986 as provided in
Enterprises' Sealed Bid, and d arkson was concerned and
remai ns concerned with the acceptance of any offer in respect
of which the offeror, before C arkson has even had a
reasonabl e opportunity to accept the sanme, has already failed
to performa material termthereof; and

(e) darkson was not satisfied, notw thstanding all of the
foregoing, that Enterprises’ Ofer was capable of acceptance,
and believed that certain aspects thereof would have to be
successfully negotiated prior to any such acceptance,
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including in particular:

(1) t he wai ver of the financing condition which, as noted
above, was purportedly effected by letter dated Septenber 18,
1986 from Enterprises' solicitors addressed to C arkson
despite the relevant provisions of Enterprises' Ofer in
respect of anendnents and despite the statenent of
Enterprises' solicitors, with which Fraser & Beatty agreed,
in a tel ephone conversation between such solicitors that this
and any other matter pertaining to the terns of Enterprises
O fer should be in the nane of and executed by Enterprises;

(1) the substitution of Enterprises' agreenment to cause
the Note to be purchased on closing "on the sane terns and
conditions as contenplated in paragraph 8", which again was
purportedly effected by the letter dated Septenber 18, 1986
and therefore suffered fromthe sane difficulties as the
purported waiver plus the additional difficulty that it is
uncl ear what such "sanme terns and conditions" are; in
Clarkson's view, it is totally unsatisfactory for a
transaction of this magnitude, which contenplates an
unsecured note in the order of $375, 000,000, to hinge on such
vague and uncertain wording;

(rit) in connection with the aforesaid purchase of the Note
on closing, reference was made i n paragraph 34 above to the
provision in Enterprises’ Sealed Bid that the Note was to be
purchased "at the closing at the said [price] as part of the
escrow arrangenents herein provided', but in view of the
uncertainty as to the intent and effect of these words,
clarification would be required to ensure that there was no
m sunderstanding in this respect; and

(1v) t he amendnent to Enterprises' Ofer purportedly
effected by the aforesaid letter dated Septenber 21, 1986
fromEnterprises' solicitors addressed to Cl arkson in respect
of the nortgages to be discharged on closing and the effect
thereof on the ultimate purchase price realized by C arkson,
which at the very least suffers fromthe sanme difficulties as
the aforesaid purported waiver.

1986 CanLll 2760 (ON SC)



Apart altogether fromits concern to maintain the integrity
and fairness of the tender process, C arkson concl uded that,
even if it were prepared to attenpt such negotiations in an
effort to put Enterprises’ Ofer into acceptable form the
time constraints inposed by the tender rules and the fact
that all offers would expire on Septenber 25, 1986 and the
difficulties encountered in resolving outstandi ng questions
to date raised a serious question as to the successful
out cone of such negotiations. In view of the risks to the
entire sales process if that had happened, C arkson deci ded
not to attenpt such negotiations but to accept the offers in
hand that were capabl e of acceptance as they stood.

The notion was brought on in the usual way on a witten
report of the Receiver signed by M. S.R Shaver, a vice-
presi dent of C arkson, and unsworn.

Counsel for the Receiver submtted at the opening of the
notion that for reasons pertaining to the inportance of the
matter and its public interest, he proposed to |ead the
evi dence of M. Shaver viva voce although it is sonething of an
exception in the disposition of a notion of this kind. |
acceded to that subm ssion. | confess to having had nonents
during the subsequent proceedi ngs when | doubted the w sdom of
t hat decision. The inevitable result was that evidence was
call ed by the defendants who were advancing a different
position, and a considerabl e anmount of tinme was spent.

Not wi t hst andi ng ny doubts, | think that for the reasons
advanced by the Receiver, and because an el enent of catharsis
i s invol ved, perhaps the hearing of viva voce evidence was
appropriate in all the circunstances.

| have made references to the D sposition Strategy Report
whi ch | ay behind the negotiations which produced the offers
whi ch are now before the court for consideration. It is a
vol um nous and detail ed docunent conprising, without its
vari ous appendi ces and schedul es, sone 98 pages. It was
pursuant to that strategy report that the order of Catzman J.
in July of this year set in notion the sequence of events
| eading to the report and notion which are now before ne.
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Throughout that sequence of events, the Receiver has had the
benefit and assistance of the advice of em nent solicitors and
counsel and of an em nent real estate consultant appointed for
t he purpose.

In the notion which is before ne sone 15 counsel appeared at
various tinmes, eight for nost of the tine, representing various
interests. The evidence consuned seven full days and fi nal
argunment a further day. Most of the principal participants in
t he sequence of events nade their appearance in the w tness-
box. The ponderous chain of happeni ngs which foll owed the
order of Catzman J. and culmnating in the notion and the
nature and extent of that notion are both matters of
consequence to which I will refer subsequently.

Events were set in train by a letter witten by C arkson to
potential purchasers which is dated July 28, 1986. It is found
in the notion record at p. 124:

On July 25, 1986 M. Justice Catzman approved the fina
stages of the disposition process which include the
fol | ow ng:

1. A negotiation stage culmnating on Septenber 3, 1986 with
an offer as between the InterimReceiver and Manager and
prospective purchasers wherein all ternms and conditions
respecting the transaction, exclusive of the final offering
price, are settled ("Approved Ofers").

2. After the Approved Ofers are settled prospective
purchasers wi shing to bid on individual Properties, groups of
Properties or all of the Properties are directed to forward
Sealed Bids to the Ofice of the Registrar of the Suprene
Court of Ontario addressed to the Interi m Receiver and
Manager. The Seal ed Bids nust be submtted to the Registrar
on or by 3:00 p.m Septenber 10, 1986 (Bid Deadline Date).

3. After review ng and anal yzing the Seal ed Bids, in context
with the Approved O fers, bidders will be notified whether or
not their offers are accepted wthin 15 days of the Bid
Deadl i ne Date.
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4. The Standard Formof O fer and the Invitation to Tender
stipulate that offerors nmust submt with their Seal ed Bids
deposits anobunting to the greater of $100,000 or 21/2% of the
price offered in the Sealed Bid in the formof a certified
cheque or bank draft.

For greater certainty and clarity we request that you
carefully review the Invitation to Tender, Sealed Bid form
and Standard Formof O fer in order that all aspects of the
above outlined disposition process are understood and, nore
inportantly, closely adhered to so that no one is

di sadvant aged t hroughout this process.

We urge each of you to convene neetings with us at the
earliest possible date to ensure that all of your queries and
concerns are adequately addressed. These neetings should
assi st you in preparing and submtting an Approved O fer on
or by Septenber 3, 1986. To this end, we have prepared all of
the schedule for each Property to be affixed to the offer(s)

i ncluding financial information and rent rolls as of June 30
and July 1, 1986 respectively.

There will be one and only one opportunity to bid. Because
of the nature of the process, prospective purchasers will be
automatically encouraged to submt their highest and best
offers. Please be cognizant of the fact that all offers wll
be evaluated on a "cash equivalent" basis to ensure a fair
and equitabl e eval uati on process.

A prospective purchaser's chance to be the successful
bi dder will be enhanced relative to another purchaser,
assum ng equal "cash equivalent" offers are received, if:

1. the Approved O fer contains fewer onerous and tine
consum ng condi ti ons.

2. the prospective purchaser establishes his "credit

wor t hi ness”. This aspect can best be established if
conclusive third party evidence of the purchaser's ability to
arrange the necessary financing to close the transaction is
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provi ded; and

3. Property inspections are conpleted in advance of the final
Bi d Deadl i ne Date, Septenber 10, 1986.

The invitation to tender is an exhibit on these proceedings.
Again, its contents are material. | do not intend to read them
but they will be included in the reasons. (See App. V [not
reproduced])

| said when referring to the portion of the report which set
out the reasons by the Receiver for not recommendi ng the Larco
offer that | did not propose to deal in detail with each of the
poi nts raised. The objections upon which enphasis was
particularly placed were the foll ow ng:

1. the use of the prom ssory note and the rel ated probl ens of
the discount rate and the sale and purchase of that note;

2. the inclusion in the sealed bid of a financing condition
whi ch had not been provided in Larco's formal offer;

3. the identification and anount of the nortgages which Larco
woul d require to be discharged upon closing, and

4. relating to the financing condition, the ultimte waiver of
t hat condition.

The uncontentious history of the Larco offer is that prior to
its being nmade there was a neeting in August of 1986 attended
by representatives of Larco and representatives of C arkson
when the prospective offering and bi ddi ng procedure were
di scussed.

On Septenber 3rd offers were submtted. On Septenber 8th
Clarkson replied in witing wwth certain coments. Between
Septenber 3rd and Septenber 9th there were neetings and
t el ephone conversati ons between the representatives of Larco
and representatives of the Receiver. On Septenber 10th there
were consultations and there was a subsequent exchange of
correspondence. Wien the final decision of the Receiver was
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announced Septenber 25th the Larco offers were not recommended.

| have already indicated that the difference between the
conpeting offers figured largely in the hearing and bl ow by-
bl ow accounts were given by the various participants of the
exchanges between representatives of Larco and representatives
of the Receiver. These exchanges nust be explored to sone
extent, though not with the attention to detail which they
recei ved during the hearing.

| do not intend to deal seriatimw th each of the Receiver's
obj ecti ons as was done by counsel for the defendants, G een
Door and Walton, and | trust that he will not feel that his
argunment was slighted or not considered because | do not do so.
| do intend to nention sone of the major points.

The first of those was the note nechanism In the prelimnary
di scussi ons between representatives of Larco and the Receiver

t here had been sone nention of the use of a note or debenture
to finance a portion of the price. | think nothing turns on the
contents of those precise discussions. The actual nmechani sm was
not fully disclosed until the bid deadline and the subm ssion
of the seal ed bid.

It is appropriate | think to consider that, in the offer
whi ch was subm tted on Septenber 3rd, para. 3 dealing with
paynment, after setting out provisions with respect to deposit
and the taking back of nortgages, concluded with the foll ow ng
subpar agr aph:

And the bal ance of the price for the Properties shall be paid
subject to adjustnents to the InterimReceiver on the Escrow
Closing by certified cheque or bank draft payable to the

I nteri mRecei ver drawn on or by a Canadi an chartered bank or

by anot her Canadi an financial institution acceptable to the

I nt eri m Recei ver.

When the seal ed bid was submtted the note nmechanism a

phrase which | shall adopt although it is not in all respects a
happy one, was in the formwhich appears at p. 136 of the
record, this by way of amendnent to the offer to which | have
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just referred:

8. Paragraph 3 of the Formof O fer shall be anended by
addi ng thereto the foll owm ng paragraphs:

"The bal ance of the price referred to in paragraph 3 of the
Formof O fer shall be paid by Oferor to the Interim
Receiver by Oferor's delivering to the Interi mReceiver a
prom ssory note ("Citibank Guaranteed Note") in that anount,
whi ch note shall be unsecured by any charge agai nst the
Properties, but which shall be absolutely and unconditionally
guaranteed by one of Citibank Canada, Royal Bank of Canada or
anot her financial institution reasonably acceptable to the
I nteri mReceiver (which financial institution is herein
referred to as "Citibank"). The said prom ssory note shal
requi re equal nonthly paynents of principal and interest
sufficient to fully anortize the said sumat the rate of
8.222% per annum over a termof thirty (30) years. O feror
shal | arrange a conventional nortgage |oan with G tibank or
its designee (which party is herein called ("Lender") which
shal | be secured by a charge agai nst the Properties which
shal | be subject and subordinate in all respects to the
exi sting | oans which are assuned by O feror on the date of
Cl osing."

The Interim Receiver shall sell the G tibank Guaranteed
Note on the date of Cosing to Lender for cash purchase price
determ ned as foll ows:

"on or before Monday, Septenber 15th Citibank shall report
inwiting to the InterimReceiver stating the cash price
(the "Cash Purchase Price") for the G tibank Guaranteed
Not e as of Wednesday, Septenber 10, 1986. On or before
Wednesday, Septenber 17, 1986 the Interim Receiver shall have
received in formsatisfactory to Interim Receiver acting
reasonably an undertaking from Ctibank to purchase or cause
to be purchased the G tibank Guaranteed Note at the C osing
at the said Cash Purchase Price as part of the escrow
arrangenents herein provided, subject only to the acceptance
of this Ofer and such reasonable warranties and
representations fromthe Interi mReceiver that he has not
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encunbered or accepted paynent on the said note as G tibank
may require. Any such sale of the G tibank Guaranteed Note by
the InterimReceiver will be on a non-recourse basis."

Any Court approval of this Agreenent to be effective and
acceptable to the Oferor shall also include approval of the
sale by the InterimReceiver of the Ctibank Guaranteed Note
as herein provided.

The concerns of the Receiver to which this aspect of the
transaction gave rise are set out, as | have indicated, in
para. 38 of the report. It was, | think it is fair to say, a
conpl i cated nechani sm and had sone el enents of novelty. Inits
very nature it gave rise to questions, particularly perhaps
having regard for the history of these properties in the recent
past. It gave rise to questions as to the reasons for its use
and also as to its possible effect on the price. In ny view,

t he questions raised by the Receiver were reasonabl e questions
and they were not answered pronptly, frankly or fully.

The position of Larco, in part made explicit and in part to
be inferred fromconduct and fromthe evidence, was that this
was | argely none of the Receiver's business. Larco was
perfectly entitled to take that position. | should say by way
of digression that if in any previous ruling or in these
reasons | appear to be critical of what was done by Larco, it
is wthin the limted franmework of the process with which | am
concerned and not otherwi se. Larco is not a charitable
organi zation. It is a commercial corporation entitled, within
the limts of the law, to carry on its comercial affairs as
t hose having the charge of those affairs deem appropriate. But
if in some respects it produced adverse reactions in the
Recei ver, and adverse consequences for the reception of its
offer, it cannot be heard to conpl ain.

The next contentious itemto which | propose to make
reference was what has been called in the evidence the
"Financing Condition". This was not part of the draft offer
but was contained in the sealed bid and was set out in the
followng terns by way of anendnent to that offer:
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Not wi t hst andi ng any ot her provision of this Ofer, the
obligation of the Oferor to proceed with this transaction
shall be conditional upon the Oferor's obtaining witten
comm tnents, reasonably acceptable to O feror, for the
Citi bank Guaranteed Note and the conventional nortgage | oan
fromthe Lender no later than twenty (20) days after
Acceptance of this Ofer. If Oferor does not obtain the
witten commtnents fromOC tibank and the Lender wthin the
time period of twenty (20) days, O feror may termnate this
Agreenent, in which case, the Interim Receiver shall return
the deposits and interest thereon to O feror pronptly
foll ow ng denmand.

In my view, such a provision given the nechani sm and
procedure, the process which was being followd, ought to have
been part of the Larco offer and subject to negotiation at the
proper tinme and not at the 11th hour.

The evidence of M. Shiraz Lalji was to the effect that he
considered the offer as nerely a format for the transaction and
that the real substance was to be in the sealed bid. He al so
testified that he had been led to believe that conditional
offers would be at no disadvantage. | find it difficult to
accept that evidence. The financing condition was a provision
so material and of such obvious advantage to the purchaser and
a commensur ate di sadvantage to the vendor that it went to the
very root of the transaction. Indeed, as the apprehensi on of
the Receiver indicated, it converted what purported to be an

offer into what was in substance an option. | shall have to
di scuss further in a nonent the reasons that | cannot accept
M. Lalji's evidence in that regard. | can only say for the

present that if he entertained the view which he expressed with
respect to the formof offer it was a m staken view and shoul d
have been recogni zed as m staken having regard particularly for
the formof the invitation to tender and of the converting
letter with which that invitation went out. Wether this
deferral of a termso critical was deliberate or inadvertent, |
need express no conclusion. It operated, however, to the
detrinment of Larco in the consideration of its offer by the
Recei ver
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Eventually it was recogni zed by Larco that the financing
condition was likely to be seriously prejudicial, if not fatal.
Steps were set in train to address its renoval. That renova
entailed a financial cost and risk to Larco which it had sought
to avoi d. Approval of its board of directors was required and
t hat approval was obtained early on the norning of Septenber
18th, 10 days after the bid deadline. Witten confirmation of
that waiver is found in sch. 8 to the report, at p. 179, in a
letter fromMessrs. Weir & Foulds, Solicitors to O arkson
Gordon Inc. which says after some reference of a prelimnary
nature to the sealed bids: "Qur client has instructed us to
wai ve, and we hereby waive, the benefit of paragraph 10 to
Schedule 3."

The evidence indicated that M. Carthy apparently wanted sone
assurances from Larco before witing that letter; an
apprehension which is not difficult to understand. The Recei ver
has taken the position that the waiver should have cone direct

fromLarco and not fromits solicitors. | do not propose to
determne as a matter of |aw whether the purported waiver was
effectual or not, although invited in argument to do so. | do

not consider it any necessary part of ny function on this
motion. What is to be considered is the reaction of the
Recei ver

In a transaction of such magnitude and pertaining to a
condition so material, | do not consider it in any way
unr easonabl e that the Receiver |ooked upon it as one of the
unfavourabl e el enents which ultimtely tipped the scal es
agai nst the Larco bid. Solicitors, of course, have certain
general and accepted authority to bind their clients. But the
annals of law are not wanting in cases where the authority and
its exercise have becone a topic of litigation. And there is a
maxi m wel | - known anong busi nessnen that no one wants to buy a
lawsuit. Al of this dealing with the formof the waiver | say,
wi t hout any reflection upon or |ack of respect for the
em nently capable and reliable firmof solicitors who offered
it.

| turn now to the question of the nortgages to be di scharged
whi ch proved to be a bone of contention. In view of the
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mechani sm of the prom ssory note, which was to be sold at a

di scount, it was essential for the Receiver to know the
nortgages to be discharged in order to know the real price. The
final position of Larco in this regard is contained in a letter
dated Septenber 21st from Wir & Foulds which is contained at

p. 181 of the record:

4. Assuned Mortgages

By |etter dated Septenber 16, 1986, provided you with a
letter explaining the "Esti mated Assunmed Loans" in connection
wth 's bids. As you may know, we have not had the
opportunity to fully review all of the existing nortgages
whi ch affect the properties and make a final decision as to
whi ch existing nortgages will be assuned at cl osing by

hereby agrees that the "Reconciled Contract Price"
set forth in 's letter for each of 's bids shall
be the exact cash equival ent price which the Receiver shal
receive at closing from . For exanple, if the actua
assuned nortgages are |l ess than the anount stated by
in his letter, the shortfall shall be paid by in cash
at closing in order to maintain the "Reconcil ed Contract
Price" as stated in 's letter. On the other hand, if
the actual assunmed nortgages are nore than the anmount stated
by in his letter, the "Face Val ue of Vendor Note at
Closing” wll be adjusted downward in such a manner as to
mai ntain the stated "Reconciled Contract Price" as stated by
in his letter.

If further clarifications of the offers are required,
pl ease advi se the undersigned.

It does not respond in exactly the terns in which the
Receiver had put its inquiries but instead provided a nmechani sm
for possible adjustnment with respect to the nortgages assuned.
Again, | do not propose to consider whether this was a
sati sfactory response or not. It was another conplication,
anot her blem sh on the Larco offer, another factor which the
Recei ver not unreasonably considered to be adverse and to wei gh
agai nst approval .
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There is a further matter dealing with the utilization of the
note. As | have indicated, the precise nmechanismnade its
appearance in the sealed bid and I have already read the
rel evant paragraph. | do not propose to review all of the
evi dence, which was consi derable, bearing on this topic. It is
sufficient to say that the final solution unilaterally proposed
by Larco is as found in the record at p. 179 in the letter from
Weir & Foul ds of Septenber 18th to which | have already
referred in another context. The concl udi ng paragraph of that
| etter reads:

Enterprises Inc. hereby agrees to cause the G tibank
Guaranteed Note to be purchased on closing on the sane terns
and conditions as contenpl ated in paragraph 8.

No reference is made to the Royal Bank who at one tinme had been
proposed as a potential purchaser or to any other purchaser.
The covenant of Larco has been substituted for that of

Citibank, and as | have indicated, no purchaser has been

provi ded or even proposed.

It is the position of Larco, as put in argunment and in
evi dence, that froma comercial standpoint the purchase of the
note becane irrel evant once Larco had denonstrated credit
capacity adequate for the transaction, as it did by a letter
from G tibank dated Septenmber 9th. Larco was then, it is said,
in the sanme position as other tenderers, obliged to pay on
closing or otherw se nmake good. Ignoring any frailties which
may be inherent in that argunent, it is undeniable that it did
not put the Receiver in the position which it had originally
been proposed of having a bank |iable to make good.

It has been submtted by counsel supporting the Larco offer
that the requirenment for a purchaser of the note had been
wai ved by the Receiver. Again, | do not propose to di spose of
wai ver or estoppel as matters of law. | refer to the episode as
yet another problemfor the Receiver and its counsel and a
probl emwhich mlitated against the Larco offer.

In outlining initially the obligations of the court on a
nmotion of this kind, |I adverted to the question of whether the

1986 CanLll 2760 (ON SC)



Receiver has in any way msled a bidder. It is clear that if a
bi dder has been msled that nmay constitute a circunstance upon
which the court will intervene upon the notion for approval.
Though it was not passed in argunent, there was clear
indication in the evidence, particularly that of M. Shiraz
Lalji, that Larco had been msled as to the acceptability of a
conditional offer. This was relevant to the nuch di scussed
financi ng condition.

Any suggestion that Larco was msled in this respect nust be
approached wth a nmeasure of skepticism Larco is apparently a
| arge sophisticated enterprise and those charged with its
affairs appear expert in matters of contract negotiation and
finance. It was advised in and about this transaction not only
by menbers of its own board of directors but by an attorney of
Seattle, Washington, M. Thaddas Alston. M. Alston testified
and was quite evidently an able and experienced | awer with a
connection of sone duration with the affairs of Larco. Larco
was al so advised by emnently capable solicitors in Toronto. It
had every advantage to revi ew and consi der every aspect of the
transacti on.

M. Lalji testified that early in the discussions Shaver
i ndi cated that conditional offers would be considered on a par
with unconditional offers. This Shaver denies and says that al
he ever said was to the effect that: "W will | ook at al
offers."” The evidence of other representatives of the Receiver
was that Larco was repeatedly told that a condition would be to
its di sadvant age.

It is always difficult and distasteful to a judge to have to
resolve a direct conflict of evidence between what are
apparently respectable and reliable w tnesses. But sonetines
the duty is one which cannot be avoided, and in this instance |
find nmyself conpelled to accept the evidence of Shaver and to
reject that of Lalji. |I do so chiefly on what is nost probable.
The proposition that conditional offers would be considered
equally with unconditional offers is so pal pably ridicul ous
coommercially that it is difficult to credit that any sensible
busi nessman would say it, or if said, that any sensible
busi nessman woul d accept it. Indeed it is a clear inference
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fromM. Lalji's evidence that he recognized that it was
bi zarre and had it been said | doubt very much that he woul d
have taken it seriously.

It was al so suggested that Larco was m sled into concl udi ng
at the last stages that the Receiver was not insisting on the
undertaki ng of the bank to purchase the note. | have already
made brief reference to this. It was said that M. Cogan, a
representative of the real estate consultant advising the
Receiver, had either said so or had plainly inferred it. This
Cogan deni es. Cogan was responsible for the real estate aspects
of the transaction and not for the legal or financial ones. If
Larco received such an inpression from Cogan, prudence would
have dictated that the matter be verified either with M.
Shaver or with the solicitors advising the Receiver. So nuch
M. Al ston conceded in his evidence. It would appear that M.
Carthy of Weir & Foulds recognized that there was a deficiency
in that regard.

The evidence of M. Zimernman, a nmenber of the firm of
solicitors advising the Receiver, confirmed by the

uncontradi cted evi dence of Shaver, was that on Septenber 16th
Carthy and Al son were advi sed during a tel ephone conversation
that the note purchase undertaki ng was expected by the Receiver
on the followi ng day. It was never received.

Taki ng the evidence as a whole, | amnot at all persuaded
that Larco was msled in any nmaterial respect.

In criticismof the conduct of the Receiver, criticismwhich
| may say has been very limted in extent, it was submtted
that the Receiver negotiated wth other parties after the bid
deadl ine. Specifically reference was nade to the |vordal e-

Mai sonettes property where a di screpancy had appeared

bet ween the words and the nunerals in the offer. I am not

per suaded that the resolution of the probleminvol ved
negotiation, nor that if it did it offended the process or was
prejudicial to Larco.

There was |ikew se sone criticismupon the undertaking of the
recommended bidders to inprove the offer in one respect nmade
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during the hearing. That was in respect of the equity
participation. That is a matter which | nust have in m nd when
| make ny final disposition.

A speci al and somewhat peculiar position in the natter was
put on behalf of the defendant Maysfield Property Managenent
Inc. Maysfield is a corporation whose shares are effectively
hel d by receivers appointed for two other corporations.
Maysfi el d managed and operated the subject properties before
Cl arkson was appoi nted Receiver, and by arrangenent with
Cl arkson continued to performthat function after the
recei vership commenced. It enploys sonething over 200 persons.
It has substantial worth and it has substantial revenues.

By letter dated COctober 16, 1986, Larco offered to purchase
t he outstanding shares in Maysfield for net book val ue, an
of fer conditional upon approval of the Larco offer by the
court. If the offers recommended by the Receiver are approved,
there appears to be no certainty and perhaps not even any
probability of the continued viability of Maysfield.

In a secondary subm ssion counsel for Maysfield asked that if
an order were nmade as sought by the Receiver, that that order
shoul d be stayed for sone period of tine to enable Maysfield to
negotiate with the purchaser.

| observe by | ooking at the clock that | have been going for
sonet hing well over an hour at the nonent, and | regret to tell
everyone that | amnot finished yet. | propose to take 10
m nutes for nmy benefit and perhaps for yours as well.

[ Court recessed 11.07 a.m and resuned 11.19 a.m]

| propose now to express sone factual conclusions with
respect to the nmatter.

The Larco offer is the highest bid. The difference between it
and the recommended offers is substantial in absolute anount
but not material in proportion or relation to the over-al
anounts involved in the transaction. The difference is not such
as to create any inference that the D sposition Strategy and
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its application by the Receiver was inadequate or unsuccessful.
| ndeed ny concl usion would be quite to the contrary. Larco was
not msled or unfairly treated by the Receiver in any materi al
regard. The Larco offer was presented in a form and negoti ated
in a manner which gave the Receiver legitimte and reasonabl e
cause for concern as to the advisability of accepting it.

M. Zimerman very fairly conceded in his evidence that
probably none of those causes was in itself fatal. | think that
probably is so. They were, however, considered cunul atively by
the Receiver and it was in nmy view legitimte and reasonable to
do so.

I n essence the position of the Receiver was this: having
before it the Larco offer with the concerns about it which it
entertained, having before it the offers which it now
recommends whi ch occasi oned no such concerns, considering that
inrelative terns the difference in return was not nmaterial,

t he Receiver elected to recommend the sonmewhat | ower offers
whi ch were not attended by troubl esone concerns agai nst the

hi gher one which was. In ny view the Receiver acted reasonably
i n doing so.

Unfortunately, that is not the end of the matter. The
question remains in the light of the factual concl usions which
| have reached and expressed, how should ny discretion be
exercised in the final result? Perhaps it is useful to review
very briefly the propositions governing the duties of the court

which | outlined earlier in ny reasons. | nust consider whether
the Receiver has nade a sufficient effort to get the best price
and has not acted inproperly. | nust consider the interests of

all parties to the action, plaintiffs and defendants alike.

must consider the efficacy and the integrity of the process by
which the offers were obtained. | should consider whether there
has been any unfairness in the working out of the process and
in a proper case | have the power and the responsibility to

di sregard the recommendati on of the Receiver and to approve
anot her offer or offers.

Those propositions | have put in positive ternms. | think sone
help in nmeasuring the anbit of the court's discretion is to be
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had fromputting certain negative propositions which are not so
explicit in the cases but which | think are fairly to be
inferred fromthem

The court ought not to enter into the market-place. In this
case it ought not to becone involved in the inplenentation of
the Disposition Strategy and the attendant negotiations. The
court ought not to sit as on appeal fromthe decision of the
Receiver, reviewing in mnute detail every el enent of the
process by which the decision is reached. To do so would be a
futile and duplicitous exercise. The court ought not to enbark
on a process analogous to the trial of a claimby an
unsuccessful bidder for sonmething in the nature of specific
performance. The court shoul d not proceed agai nst the
recomendations of its Receiver except in special circunstances
and where the necessity and propriety of doing so are plain.
Any ot her rule or approach would emascul ate the role of the
Recei ver and nake it al nost inevitable that the final
negoti ation of every sale would take place on the notion for
approval .

In all of this it is necessary to keep in mnd not only the
function of the court but the function of the Receiver. The
Recei ver is selected and appoi nted having regard for experience
and expertise in the duties which are involved. It is the
function of the Receiver to conduct negotiations and to assess
the practical business aspects of the problens involved in the
di sposition of the assets.

To put the alternative positions briefly they are these. The
subm ssion on behalf of the Receiver is that if the concl usion
is that it has acted reasonably and fairly, and I would add not
arbitrarily, in the best interests of the parties, | should
make the order asked.

The subm ssion of the objecting defendants reduced to its
narrowest conpass is along these lines. The Larco offer is or
could by terns of the court's order be made | egally susceptible
of acceptance. It will produce the nost noney and it shoul d be
approved.
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It is clear that to accede to the Receiver's subm ssion w |
probably result in a lower return to the estate. | say
"probabl y" because there are no certainties in this life
except the classic ones often referred to. The approval of the
recommended offer will clearly and plainly be detrinental to
t he position of Maysfield.

Revi ewi ng these positions | have concluded that to accede to
t he position advanced by the defendants involves ignoring or at
any rate acting contrary to the recomendati on of the Receiver
appoi nted by the court. It would involve nme in making what is
essentially a business decision, though one with sone | egal
conponents: A decision of which the consequences are not in al
respects predictable.

| amnot, as | said earlier, deciding an action for breach of
contract or trying a claimfor specific performance. It is
because of that view that | have not responded in these reasons
to all of the legal argunents advanced with nuch force and
clarity by M. Falby. In ny view of the function which I nust
di scharge the decision of such technical legal matters i s not
i nvol ved.

Ref erence was nmade in argunent to The Queen in right of
Ontario et al. v. Ron Engineering & Construction Eastern Ltd.
(1981), 119 D.L.R (3d) 267, [1981] 1 S.C R 111, 13 B.L.R
72 (S.C.C.). In that case there were contractual rights at
issue as is made clear by the reasons of Estey J. referred to
at p. 274 of the report. No such contractual issues arise here.
At nost there are sone | egal questions raised as bei ng anpong
the concerns that led to rejection of the Larco bid.

The deci sion made by the Receiver was one to which it brought
its experience and expertise for the position to which it was
appointed. It was a decision upon which the Receiver had the
advice of solicitors and counsel and of an expert real estate
consultant retained for the purpose. It was a decision from
whi ch the Receiver did not resile at the conclusion of two
weeks of hearing.

It is clear on the one hand that the court is not to apply an
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automatic stanp of approval to the decision of the Receiver.
Plainly, the court has power to decide differently and a
di scretion to exercise which nust be exercised judicially.

The court no doubt has power to enter into the process to any
extent which appears proper in the circunstances. In Salinm

| nvestnents Ltd. v. Bank of Montreal et al. (1985), 21 D.L.R
(4th) 473, 65 AR 372, 41 Alta. L.R (2d) 58, to which I

have referred, the judge in chanbers actually received bids.

In this case it was suggested by counsel for sone of the

obj ecting defendants that the court conduct a run-off or direct
the Receiver to do so between the Larco and the recommended
offerors. | have no doubt that | have the power to do so. To
exercise it would, in nmy view, exhibit very little judgnent. It
woul d be to open a Pandora's box, the contents of which m ght
be nore unruly and unpredictable than the consequences which
foll owed ny decision to hear viva voce evidence in this case.

It is equally clear, in ny view, though perhaps not so
clearly enunciated, that it is only in an exceptional case that
the court will intervene and proceed contrary to the Receiver's
recommendations if satisfied, as | am that the Receiver has
acted reasonably, prudently and fairly and not arbitrarily.

Much was said during the hearing about the integrity of the
process, that is, the process carried through by the Receiver
pursuant to the July order made by Catzman J., and whet her
Larco had abused or evaded or sought to abuse or evade it. The
Recei ver perceived, not unreasonably in ny view, that that was
so. Certainly it nust be said that Larco fell sonmewhat short of
comng forward pronptly, openly, forthrightly and unequivocally
with its best offer, an objective at which the process was
di rect ed.

In the argunents of counsel for the objecting defendants,
particularly for the defendant Prousky, the process was very
narrow y defined; virtually confined to the precise provisions
of the plan approved by the court. | do not consider it
appropriate to viewit so narrowy or that the anbit of the
Receiver's discretion should be so narrowWy |imted.
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In addition to the regard which nust be had for the process
inthis case, there is another simlar factor for which | nust
have regard. It was adverted to by Saunders J. in the two cases
of Re Selkirk (1986), 58 C.B.R (N S.) 245, and Re Beauty
Counsel |l ors of Canada Ltd. (1986), 58 CB.R (N S.) 237, which
have been referred to in the argunent. It was also reflected in
the Nova Scotia Court of Appeal decision in Caneron. In all of
t hose cases the courts have recogni zed that they are not making
a decision in a vacuum that they were concerned with the
process not only as it affected the case at bar, but as it
stood to be effected in situations of a simlar nature in the
future. In what was called by MacDonald J. A in Canmeron v.
Bank of Nova Scotia et al. (1981), 45 N.S.R (2d) 303, 38
CB.R (NS) 1, 86 AP.R 303, '""the delicate bal ance of
conpeting interests", that is a relevant and material one.

In this case | amreview ng the recommendati ons of the
Receiver. | have had the benefit of two weeks of hearing and
t he assi stance of a dozen | earned counsel, advantages which
were denied to the Receiver

If | were persuaded, and | amnot, to conclude that as a
result of this hearing the objections of the Receiver had been
fully and satisfactorily met, | should still have nuch
hesitation in rejecting the Receiver's recomendation.

Its decision was nade as a matter of business judgnent on the
el enments then available to it. It is of the very essence of a
receiver's function to make such judgnents and in the making of
themto act seriously and responsibly so as to be prepared to
stand behi nd t hem

|f the court were to reject the recommendation of the
Receiver in any but the nost exceptional circunstances, it
would materially dimnish and weaken the role and function of
t he Receiver both in the perception of receivers and in the
perception of any others who m ght have occasion to deal with
them It would lead to the conclusion that the decision of the
Receiver was of little weight and that the real decision was
al ways nmade upon the notion for approval. That would be a
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consequence susceptible of imensely damaging results to the
di sposition of assets by court-appointed receivers.

Pl ainly, each case nmust be decided upon its own facts, and
with a viewto producing a proper result within the | egal
framework to which | have nade reference. Such policy
considerations as | have just enunciated are, as they were said
to be by Saunders J., secondary, but they are none the |ess
relevant and material .

During the tinme which I have spent considering this matter, |
have asked nyself many tines what the situation woul d have been
had we been dealing with hundreds of thousands of dollars,
rat her than hundreds of mllions, and a potential difference in
the result potentially reduced accordingly. | have asked nyself
whet her | woul d have had any difficulty in arriving at a
concl usi on and have found nyself forced to answer that question
in the negative. It is a well-worn adage anong | awers and
judges that hard cases nmake bad | aw. Perhaps there is a
corollary proposition that |arge cases have a tendency to do
t he sane sort of thing.

The actual difference between the offers under consideration,

| amrepeating nyself, is substantial. It is that al one which
has really created the issue before ne. Wile the actual
difference is a factor of nmuch weight, it nust also be viewed
inits relative relation to the size of the transaction. No
doubt, as the cases have indicated, situations m ght arise
where the disparity was so great as to call in question the
adequacy of the nechani sm which had produced the offers. It is
not so here, and in ny view that is substantially an end of the
matter.

The i nportance of this notion, and the neasure of interest
which it has for the parties and for the public, m ght have
made desirable a period under reserve of sufficient duration to
permt the witing of formal reasons for judgnent. The
circunstances related to the prospective sales were such that
pronpt disposition of the notion seened nore inportant than
el egance of expression. The worst granmatical solecisnms will be
massaged out in the editorial process. As to the substance of
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the reasons, | feel as nuch confidence as is possible when one
is dealing with matters of difficulty, of inportance and of
sonme notoriety.

There will be orders as asked upon the notion approving the
sales. | presune that there will be sone nechanical nmatters to
be dealt with before we all part and | invite counsel, | guess
first of all M. Lanmek, to suggest whether it would be
appropriate that | adjourn for a few nonents while those
matters be consi dered and di scussed, or whether | should
proceed to deal with theminmediately.

MR. LAMEK: | suggest a short adjournnment m ght be useful, M

Lord. On the possibility that your |ordship would take the view

of this matter that you have expressed this norning a revised

draft order was prepared to take into account the matters that
occurred during the course of the hearing. W have not been so
bold as to distribute that to other counsel in advance. Having
not seen the revised draft, and of course neither has your

| ordship, it mght be helpful if we do and until your |ordship
has a good | ook at the draft.

H S LORDSHI P: Does it nake any disposition as to costs, M.
Lanek.

MR. LAMEK: | did not, ny |ord.
HS LORDSH P: If you will be kind enough to send ny copy of
it through the Registrar, | wll recess now for what, 15

m nut es?

MR, LAMEK: | think that should be sufficient, ny lord, yes.
If it is not perhaps ...

H S LORDSH P: You can |l et me know?

MR. LAMEK: Thank you, ny |ord.

[ Court recessed 11.45 a.m and resuned 12. 07 p.m Counsel made
subm ssions as to costs.|]
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H S LORDSHI P: There will be no order as to costs. M.

Strosberg's argunent, as usual, makes good sense and | woul d be

hard put to diagree that a neasure of benefit has flowed from
t he proceedi ngs.

At the sane tinme, | think it fair to observe that the

obj ecti ng defendants were not proceedi ng pro bono publico, and
| see no sufficient reason that their participation should be
ot her than at their own expense.

Before | depart fromthe matter | should, which I normally do
at the outset before anybody knows whet her they have won or
| ost, record ny gratitude to counsel for their assistance in
dealing with the matter and for the orderly conduct of the
proceedi ngs t hroughout.

Mot i on granted.

RULI NG ON MOTI ON BY LARCO ENTERPRI SES | NC
TO BE ADDED AS AN | NTERVENOR

H'S LORDSH P: There is a notion before the court brought by
the interimrecei ver and manager C arkson Gordon Inc. to
approve the sales of certain properties on the recomendati on
of Clarkson, and for direction as to details relating to the
conpl etion of the sales which are approved.

The notion conmes on pursuant to | eave reserved by the order

of the Honourable the Associate Chief Justice of the H gh Court
made on Novenber 29, 1985. Service of notice of notion was
effected in accordance with an order of the Honourable M.
Justice Catzman made on July 25, 1986

On the return of the Receiver's notion, a notion was nade on
behal f of Larco Enterprises Inc. That notion seeks an order
adding Larco Enterprises Inc. as an intervenor in the action
and allowi ng the intervenor access to the report of the
Recei ver dated Cctober, 1986, with respect to the proposed
purchase of properties as set out.

The properties affected by the Receiver's notion are numerous
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and various in their quality. Details as to those matters are
not necessary for present purposes. Because of the nature and
nunber of the properties and the consequent difficulties in

mar keting themeffectively, a conplex and sophisticated plan
was evol ved and pursued under the authority of the order of the
Honourable M. Justice Catzman to which | have referred. Again,
details of that process are not necessary for present purposes.
It is sufficient to say that a very |arge nunber of offers were
made to and considered by the Receiver, of which sone 26 are
recomended for the approval of the court.

Among the offers received, but not recommended for approval,
was one fromLarco. As to its disposition of the Larco offer,

it is useful to refer very briefly to two portions of the
report of Clarkson which is filed in support of the substantive
not i on.

The first reference is to para. 33 of the report which is
found at p. 52:

Annexed hereto as Schedule E is a photocopy of one of the
four sealed bids, (the "Enterprises' Sealed Bid") submtted
by a particular offeror ("Enterprises”) and a photocopy of
Enterprises' formof offer in connection therewith, in each
of which the nanme of Enterprises has been del eted and which

t oget her conprise one of the offers ("Enterprises’ Ofer") in
respect of which C arkson exercised its discretion to extend
the date by which such offer nay be accepted as aforesai d.

Cl arkson does not want the fact that this offer has been kept
open to permt an inference that it in any way endorses the
Enterprise Ofer. Carkson has chosen to extend such
acceptance date in order that this court may effectively
assess the rationale behind C arkson's decision not to accept
and recommend Enterprises's Ofer. Carkson has advi sed
Enterprises that it has chosen not to accept any of the other
three offers submtted by Enterprises.

And al so for present purposes only a portion of para. 37
which is found at p. 56 of that report:

It will be noted that if the value put by Enterprises on its
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offer inits letter of Septenber 15th, 1986 referred to in
paragraph 35 hereof is accepted, and if that anount is
coupled with the offers accepted in respect to the Bretton

Pl ace and Bay Charles Tower Properties, the value of these
offers is approximately $422, 000, 000 which is estimted to
be, at the nost, about $9, 900,000 or 2.4%in excess of the
cash equi val ent val ue of those offers which d arkson has
accepted. However, C arkson, after considering the matter at
length in conjunction with Fraser & Beatty and Cogan, deci ded
not to accept Enterprises' Ofer for the reasons set forth in
par agraph 38 her eof.

| need not refer at present to those reasons. Fraser & Beatty
are the solicitors advising the Receiver and Cogan is the real
estate expert also advising the Receiver.

| turn now to the nature and relief sought in the Larco
notion and the grounds upon which it is based. Reliance is
pl aced on rule 13.01 of the Rules of Cvil Procedure. That
rule, in so far as it is germane for ny purposes, reads as
fol |l ows:

13.01(1) Where a person who is not a party to a proceeding
cl ai ns,

(a) an interest in the subject matter of the proceeding;

(b) that he or she may be adversely affected by a judgnent
in the proceeding;

[then | m ss a clause which is not material ]

the person may nove for |leave to intervene as an added party.
(2) On the notion, the court shall consider whether the

intervention will unduly delay or prejudice the determ nation

of the rights of the parties to the proceeding and the court

may add the person as a party to the proceeding and nay make

such order as is just.

In support of the Larco notion, it has filed the affidavit of
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one John Hunt Nolan, and | propose to read briefly fromthat
affidavit at p. 8 of the notion record comencing at para. 10
of the affidavit:

10. In the report, O arkson has placed Bid 4 before this
Court and has rai sed sonme concerns with respect to it.

11. It is clear fromthe report (paragraph 37) that the Larco
bid is the highest value of all submtted bids.

12. In order to properly respond to C arkson's concerns,
believe that it is necessary for Larco to be added as a party
to these proceedi ngs.

13. Larco, through its officers, was of the understandi ng
that at all material tines O arkson had recogni zed the status
of Larco herein and believed that Larco would be able to nmake
representations to the Court with respect to C arkson's
report, insofar as it respected Larco's bid.

14. | believe that Larco has a valid commercial interest in

t hese proceedings. | further believe that those interests may
be adversely affected if Larco is not given standing in these
proceedi ngs and an opportunity to examne and reply to the

Cl arkson report. Indeed, | believe that the various
defendants in these proceedings may be adversely affected if
Larco is not given standing in light of its apparent highest
val ue bi d.

Larco's notion for intervention is opposed by counsel for
Cl arkson and by counsel for the trust conpanies, and is
supported by counsel for the defendants Rosenberg and Prousky
and for G een Door Investnents Ltd. and Leonard Walton.

The first question to be addressed is whether Larco can be

brought within the anbit of rule 13.01. In considering this, it

is necessary to decide what is the "proceeding"” to take that
word fromthe rule.

The notice of notion says that an order is sought addi ng
Larco "as an intervenor in the action". As the argunent
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proceeded | think it was common ground that the "proceedi ng"
was the notion for approval of the sales.

Counsel for Carkson submts that the rule does not apply to
such a notion, indeed does not apply to an interlocutory notion
at all. In that connection reference is nade to rule 1.03 and
in particular to para. 22 of that rule which defines
"proceedi ng" in these terns:

22. "proceedi ng" neans an action or application;

It is also useful to consider para. 15 of that subrule where
"judgnment"” is defined in these terns:

15. "judgnent" neans a decision that finally disposes of an
application or action on its merits and includes a judgnent
entered in consequence of the default of a party;

There can be no doubt that the notion brought by Larco is

nei ther an action nor an application as those terns are defi ned
inthe rules. It is, | think, questionable whether the result
of the substantive notion can properly be designated as a
judgnent, and | do not consider it necessary to trace nmy way

t hrough the procedural nmaze which woul d be necessary in order
to arrive at a reasonable conclusion as to whether it was or
not .

| amreferred by counsel for Larco to other provisions of the
rules, in particular the opening words of rule 1.03 which
contains the definitions to which | have referred and which
says:

1.03 In these rules, unless the context requires otherw se

| amalso referred to rule 1.04(1):

1.04(1) These rules shall be liberally construed to secure
the just, nost expeditious and | east expensive determ nation
of every civil proceeding on its nerits.
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And, finally, reference is made to rule 1.05:

1. 05 When nmeki ng an order under these rules the court may
i npose such terns and give such directions as are just.

| find nothing in the context of rule 13.01 which requires ne
to give to the word "proceedi ng" any ot her neani ng than as
defined in rule 1.03, para. 22. Nor do | consider that rule
1.04(1) gives ne any licence to do so.

Thus, on purely technical grounds |I hold that the Larco
notion is not a notion related to a "proceeding” within the
meani ng of rule 13.01 and shoul d be di sm ssed.

The di sposition by a judge of first instance of what is
essentially a question of law may well prove to be epheneral in
its nature. For that reason, and because | would prefer that ny
deci sion not be perceived as resting on grounds so narrow as
technical, | intend to explore sone other aspects of the
matter.

| f the proceeding were one to which the rule applied, the
next question to explore would be whether Larco has an
"interest"” in the subject-matter of the proceeding.

The notion brought by C arkson to approve the sales is one
upon whi ch the fundanental question for consideration is

whet her that approval is in the best interests of the parties
to the action as being the approval of sales which will be nobst
beneficial to them In that fundanmental question Larco has no
interest at all. Its only interest is in seeking to have its
of fer accepted with whatever advantages will accrue to it as a
result. That interest is purely incidental and collateral to
the central issue in the substantive notion and, in ny view,
woul d not justify an exercise of the discretion given by the
rul e.

Nor, in my view, can Larco resort successfully to cl. (b) of
rule 13.01(1) which raises the question whether it may be
adversely affected by a judgnent in the proceeding. For these
purposes | |eave aside the technical difficulties with respect
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to the word "judgnent". In nmy view, Larco wll not be adversely
affected in respect of any legal or proprietary right. It has
no such right to be adversely affected. The nost it wll |ose
as a result of an order approving the sales as recommended,
thereby excluding it, is a potential econom c advantage only.

When this offer was made it knew that the Receiver need not
accept the highest or any bid. | see no force in the argunent
that Larco has sone special right by reason of the decision of
Clarkson to extend the date for acceptance having regard for
the limted and special reason for which that extension was
made.

VWhile | would not give it substantial weight, | am not

unm ndful that the consequences of such an order, that is an
order adding Larco, would be extrenely difficult to predict in
terms of delay and in ternms of conplications in the conpletion
of the transactions under review, consequences which | have
deci ded woul d not be satisfactorily resolved by any conditions
which | coul d devise and attach.

In the course of argument | expressed the view that there
woul d be sone advantage for the court in having Larco's
subm ssions on the Receiver's reasons for rejecting its offer.
My concern on that score has been resolved by the realization
that there are many counsel present in a position to extol such
advant ages as the Larco offer may have, and by the expressed
position taken by counsel for the defendant Rosenberg that it
was prepared to advance the advantages of that offer.

It has not escaped ny attention that the Larco notion,
however dealt with, has a potential for conplication and del ay
of the proceedings. That is sinply a fact of |life and nothing
Wi thin nmy power can alter it. Fully conscious of that | have
arrived at the disposition | propose as being consistent with
the law as | see it, and with, at least, no greater potenti al
for adverse consequences.

The matter appears to be one of first inpression. | would
have preferred for that reason the opportunity to reserve and
to deliver a witten judgnment. It seened apparent, however
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that the circunstances were such that expedition in the result
was to be preferred over elegance in its expression.

| was referred to several cases, none of which | consi dered
to be sufficiently on point to make it useful or necessary to
refer to them

The npotion of Larco to intervene is dism ssed.

Mbti on di sm ssed.

ORAL RULI NG REGARDI NG LARCO ENTERPRI SES
I NC.' S LATE OFFER

The ruling which I nust make this norning involves what

di sposition is to be nmade of a new offer by Larco Enterprises
Inc., an offer delivered by counsel for the defendant Rosenberg
to the counsel for the Receiver during the | uncheon recess on
Wednesday, October 22, 1986.

Bef ore proceeding to the substance of ny ruling, | wsh to
review briefly the progress of this notion to date. The notice
of notion, the substantive notion that is to approve sales, is
dated Cctober 10, 1986, and it was on that date served on
agents for the solicitors for the defendant Rosenberg. It was
made returnable on Monday, Cctober 20th, and according to its
return date cane before ne.

Al so made returnable on that date was a notion by Larco for
status as an intervenor in the application for approval. The
supporting material filed upon that notion indicates that it
was prepared not |ater than October 17th when the affidavit of
Nol an was sworn. It is an inescapable inference that Larco knew
by that tinme at |east that the Receiver was not recommendi ng
its offer and knew t he bases advanced by the Receiver for
refusing to do so. It would not be unfair to surm se that Larco
knew sone tinme before that.

In the affidavit of Nolan filed in support of that notion to
intervene there is no reference made to any new offer, or to
the possibility of any new offer, but only an intention to
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address the concerns of the |iquidator about the offer which
was then under consideration.

The di sposition of that notion to i ntervene was not w thout
difficulty. It came before nme as a matter of first inpression.
It had obvious inplications whatever its disposition was and
for that reason | reserved ny judgnment and made ny ruling on
the followng norning at 10:00 a.m on Tuesday, Cctober 21,
1986.

At the request of counsel, | adjourned to chanbers to discuss
what net hod of proceeding with the substantive notion should be
followed in light of that ruling, and in |ight of the
possibility that an appeal would be taken fromthat ruling.
After considerabl e discussion and the subm ssions of counsel,
deci ded not to resune the argunent that day but to do so on the
nmor ni ng of Wednesday, October 22nd.

At the opening of court on Wednesday, Cctober 22nd, M.
Lanek, as counsel for the Receiver, requested |eave to adduce
viva voce evidence of an officer of the Receiver conpany, the
vi ce-president of C arkson and Gordon Inc. and such | eave was
gr ant ed.

M. Shaver was exam ned in-chief during the forenoon, and it
was after the luncheon recess, as | have indicated, that the
new of fer of Larco was tendered by counsel for Rosenberg. The
precise tine of its tendering I do not know, but it was first
drawn to ny attention when the court resuned in the afternoon.

| amurged by counsel for Rosenberg and for sone ot her
defendants to receive this offer in evidence and to consider it
upon the disposition of this notion. The new offer, the details
of which | have not reviewed, is said to be sone $15 nillion
hi gher than that which is proposed by the trustee for
acceptance. This anmounts to sonething in excess of 3% of the
aggregat e anount of the purchase price of all of the
properties.

It is the subm ssion of counsel for the defendant Rosenberg
and sone ot her defendants that | should receive the offer in
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evidence, permt the representative of the Receiver to be
cross-examned with respect to it, and, at the concl usion of
the notion, decide whether it should be accepted in place of
t hat recomended by the Receiver

| do not intend to do either. The conclusion | nay say | have
reached wi thout hesitation or doubt, the reasons I am now
expressing are expressed only because there is sone public
interest in the question, and it should be made manifest that |
am deci di ng what | am deci ding and, of course, it should be
available to a reviewi ng court should such a court reviewthe
di scretion which |I have now exerci sed.

The sal e procedure in this case was carefully devised and
carefully applied. | need not review either the details of the
plan or its application. They are matters of record.

Larco knew early in the procedure that its offer was
percei ved by the Receiver to present difficulties. Various
efforts were made to resolve those difficulties. They were not
successful. Larco noved to intervene in these proceedi ngs and
fail ed.

On the third day of the notion an entirely new offer was
tendered. My reasons for refusing to admt or consider that
offer are sinple and basic. To do so would nmake a farce and a
nockery of the el aborate process devised and followed in the

mar keti ng of these properties. Indeed, it would nmake conpl etion

of a sale such as this potentially inpossible as it would
deprive the process of any finality.

A judge is not equipped by training nor required in the
nature of his office to assess imediately the nerits or
denerits of an offer so conplex as this w thout previous
anal ysis and advice. Inevitably, therefore, when such an offer
is presented at this stage, the judge is either required to do
that which he is not properly able to do, or nust direct the
Receiver to do so. The latter, of course, is the only rationa
manner of proceeding if it is to be dealt with at all.

The potential for confusion and delay, if that were done in

1986 CanLll 2760 (ON SC)



this case, is so obvious as not to require el aboration. The
dilemma with which | am presented is not new, although it has
not perhaps been presented before in circunstances so adverse
and so conpl ex as those which are before ne.

It was dealt wth by the Honourable M. Justice Saunders of
this court in tw judgnments to which | was referred in
argunment, the first being the judgnent in Re Sel kirk (1986), a
report of whichis in 58 CB. R (NS.) 245. There the
ci rcunst ances under consideration involved the sale by the
sheriff and the appearance after the sheriff had accepted an
of fer of a new and hi gher offer.

M. Justice Saunders in dealing wwth the matter says at p.
246 of his reasons the follow ng:

In dealing with the request for approval, the court has to
be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but inportant
consideration is that the process under which the sale
agreenent is arrived at should be consistent with conmerci al
efficacy and integrity.

He then quotes a judgnent of the Nova Scotia Court of Appeal
[ Cameron v. Bank of Nova Scotia et al. (1981), 45 N.S. R
(2d) 303 at p. 314, 8 A P.R 303, 38 CB.R (NS.) 1, per
Macdonald J. A ] in the follow ng terns:

“In nmy opinion if the decision of the receiver to enter
into an agreenent of sale, subject to court approval, with
respect to certain assets is reasonabl e and sound under the
circunstances at the tine existing it should not be set aside
sinply because a later and higher bid is made. To do so would
literally create chaos in the comrercial world and receivers
and purchasers woul d never be sure they had a binding
agreenent. On the contrary, they would know that other bids
coul d be received and considered up until the application for
court approval is heard -- this would be an intol erable
situation.™

Continuing wwth M. Justice Saunders' judgnent [at pp.
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246- 7] :

Wil e those remarks may have been nmade in the context of a

bi ddi ng situation rather than a private sale, | consider them
to be equally applicable to a negotiation process leading to

a private sale. Wiere the court is concerned with the

di sposition of property, the purpose of appointing a receiver
is to have the receiver do the work that the court would

ot herwi se have to do.

The subm ssions on behalf of Leung and the creditors who
are opposi ng approval boil down to this: that if, subsequent
to a court-appointed receiver making a contract subject to
court approval, a higher and better offer is submtted, the
court should not approve what the receiver has done. There
may be circunstances where the court would give effect to
such a subm ssion. If, for exanple, in this case there had
been a second offer of a substantially higher anount, then
the court would have to take that offer into consideration in
assessi ng whether the receiver had properly carried out his
function of endeavouring to obtain the best price for the
property. Also, if there were circunstances which indicated a
defect in the sale process as ordered by the court, such as
unfairness to a potential purchaser, that m ght be a reason
for w thhol ding approval of the sale.

The second judgnment of M. Justice Saunders is one in Re
Beauty Counsellors of Canada Ltd., again in 58 CB.R (N S.) at
p. 237. There the facts were very simlar to those in the
Selkirk case. At p. 242 M. Justice Saunders nakes the
foll ow ng observati on:

| must conclude that the final Noevir offer when conpared
wi th the nunbered conpany offer is better for the creditors
of the bankrupt to a significant extent. The matter then, as
| see it, resolves into two issues:

1. Should the appeal be all owed because the Noevir offer is
significantly better than the offer accepted by the trustee
fromthe nunbered conpany; or
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2. If not, should the appeal be all owed because the process
which resulted in the contract between the trustee and the
nunbered conpany was unfair to Noevir?

At p. 243 he says:

Leavi ng aside for a nonent the question of unfairness, if a
purchaser is able to wait until the approval of the sale
conmes before the court before submtting his best offer, then
no prudent purchaser will make a final offer until that tine.
Every offer accepted or recomended by a trustee will be
vul nerable. The court will be then required to enter into the
mar ket pl ace and performthe function that up to now has been
the function of the trustee. That is an undesirable situation
whi ch woul d nmake court-supervised sales very difficult to
carry out.

| consider that the concluding observati on made by M.
Justice Saunders in that context was sonething of an
under st at enent :

Thi s does not nean that a court should ignore a new and
hi gher bid nmade after acceptance where there has been no
unfairness in the process. The interests of the creditors,
while not the only consideration, are the prine
consideration. If a substantially higher bid turns up at the
approval stage, the court should consider it. Such a bid may
indicate, for exanple, that the trustee has not properly
carried out its duty to endeavour to obtain the best price
for the estate. In such a case the proper course mght be to
refuse approval and to ask the trustee to recommence the
process.

In this case, while the difference in the two offers nay be
significant, I do not consider the difference to be of such a
magni tude as to warrant the disruption of the process. To
refuse approval and reopen the negotiations at this tine
could, on the evidence, be extrenely costly and m ght reduce
or even destroy the difference between the two offers. In
this particular situation tine is of critical inportance.
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| consider that these cases should be followed in this case.

| refer especially to what | just read fromthe judgnent of M.
Justice Saunders. The logic is, in ny view, inpeccable and, in
application to this case, unanswerable. The processes discussed
there apply with even greater force in a case such as this
where the process of sale has been so conpl ex, so demandi ng and
so exhausti ng.

No question of fairness as raised by M. Justice Saunders
arises in respect to Larko. If there is a want of fairness
i nvol ved it has been exhibited by Larko. The present offer is a
bel ated and blatant effort to circunmvent the bidding process
and to acquire the property over the heads of those who have
dealt according to the rules prescribed. Only nost
extraordinary circunstances would justify the court in putting
its approval on such conduct. No such circunstances exist here.

Counsel for the defendant Rosenberg submts with his
customary vigour that $15 mllion is a lot of noney; that the
court nmust have regard for commercial reality; that this |ast
offer represents the current state of a buoyant real estate
mar ket; and, that it is notorious that court-conducted sal es
al ways realize less than the full potential value of the
subj ect property.

Let me deal with those subnissions in order. $15 nmillion is a
| ot of noney in absolute terns even in the debased currency of
1986, but in relative ternms it is sonmething over 3% of the
aggregate value of the properties. There is no such shortfal
or disproportion as to call in question the fundanental
soundness of the sale procedure ordered by the court, or the
application of that procedure by the Receiver.

The court nust, of course, have regard for comrerci al

reality. One aspect of commercial reality is that there are
certain inherent limtations in a court sale, limtations which
are unavoi dabl e. The court has not the capacity to wheel and
deal as an individual entrepreneur is able to do, and the court
must have regard not only for comrercial reality but for
commercial norality, a conditioning factor which is not always
apparent in private deals.
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This last offer may represent the current market. It may al so
represent sinply the desire of the offeror to acquire an

advant age over other bidders. It is customary that court sales
and sales in foreclosure or liquidation or under other
constraint, tend to obtain | ess advant ageous prices than those
whi ch m ght be obtained by a skilful and unfettered vendor free
to manoeuvre in an open market. But it nust not be forgotten
that court sales or other liquidation or forced sales are
synptonms of a conmmercial collapse or dispute or disease of sone
ki nd, and the sal e cannot whol ely escape the consequences of

t he di sease.

Wil e every proper effort nust always be made to assure
maxi mum recovery consistent with the limtations inherent in
the process, no nethod has yet been devised to entirely
elimnate those [imtations or to avoid their consequences.
Certainly it is not to be found in | oosening the entire
foundati on of the system Thus to conpare the results of the
process in this case with what m ght have been recovered in
sonme other set of circunstances is neither |ogical nor
practical .

Sone suggestion was made by counsel for the defendant
Rosenberg that the extra recovery which this new offer purports
to make avail able mght significantly reduce the anbit of the
l[itigation of which this notion is an offshoot. That would be a
consunmati on nmuch to be desired. But in nmy view, this prospect
is too indefinite, too anorphous, and too renote to be given
wei ght in the disposition of the matter which is now before ne.

Wen the offer was produced | said to M. Lanek with what may
have been an unfortunate air of flippancy that it would not go
away, nor will it. But it will have no role in the conduct of
this notion so long as | am seized with the notion.

The offer or a copy wll be marked ex. A to these proceedi ngs
for the purpose of identification only and so that it may be
avai l able to any other court in any review of the discretion
whi ch | have exercised in excluding it from present
consideration. It will not be the subject of exam nation or
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cross-exam nation of any w tness.

Rul i ng accordi ngly.
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By the Court:
Introduction

[1] The companies herein have previously been placed into receivership. The
Receiver has requested that, inter alia, | authorize an Approval and Vesting Order
(Auction) to allow it to sell assets of the companies that are encumbered. While it
appears that such orders had been granted by this court as recently as 2011 (re-
Scanwood Canada Limited, Halifax number 342377, per John Murphy, J.), more
recent decisions have concluded that, absent legislation providing this court the

authority to do so, this court has no jurisdiction to grant such vesting orders.

[2] Speaking only for myself on this issue and with the greatest of respect to
those holding contrary opinions, | am satisfied that, although there is no distinctly
expressed basis in Nova Scotian legislation to do so, this court does have
jurisdiction pursuant to s. 243(1)(c) the Bankruptcy and Insolvency Act (BIA) to
grant such vesting orders. | find it appropriate to do so in the circumstances of this

case’.

The authority for vesting orders pursuant to s. 243(1)(c ) BIA

! Attached hereto as Appendix “A” is the order granted.
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[3] Regarding the concern that such orders should no longer be granted on the
basis of the authority provided by section 243 (1)(c) BIA, based on decisions by
Justices Michael Wood (as he then was) and Moir, wherein they concluded there
was no such jurisdiction to do so (Enterprise Cape Breton Corp. v Crown Jewel
Resort Ranch Inc., 2014 NSSC 420 and Royal Bank of Canada v 2M Farms Ltd.,
2017 NSSC 105), I note that Justice Wood relied on an Ontario Court of Appeal
decision, Regal Constellation Hotel Ltd., Re, [2004] O.J. No. 2744, in making his
obiter dicta (para 22) comment regarding jurisdiction. That decision suggested that
such vesting orders must be grounded in legislation, such as the Ontario

legislation, the Courts of Justice Act (para. 31 Regal).

[4] As Justice Blair stated for the court in Regal:

[23] Underlying these considerations are the principles the courts apply when reviewing a
sale by a court-appointed receiver. They exercise considerable caution when doing so, and
will interfere only in special circumstances -- particularly when the receiver has been
dealing with an unusual or difficult asset. Although the courts will carefully scrutinize the
procedure followed by a receiver, they rely upon the expertise of their appointed receivers,
and are reluctant to second-guess the considered business decisions made by the receiver in
arriving at its recommendations. The court will assume that the receiver is acting properly
unless the contrary is clearly shown. See Royal Bank of Canada v. Soundair Corp. (1991),
4 O.R. (3d) 1, 83 D.L.R. (4th) 76 (C.A.).

[24] In Soundair, at p. 6 O.R., Galligan J.A. outlined the duties of a court when deciding
whether a receiver who has sold a property has acted properly. Those duties, in no order of
priority, are to consider and determine:

(a) whether the receiver has made a sufficient effort to get the best price and has not
acted improvidently;

(b)the interests of the parties;
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(c) the efficacy and integrity of the process by which offers are obtained; and
(d) whether there has been unfairness in the working out of the process.

[25] In Soundair as well, McKinlay J.A. emphasized [at p. 19 O.R.] the importance of
protecting the integrity of the procedures followed by a court-appointed receiver "in the
interests of both commercial morality and the future confidence of business persons in their
dealings with receivers",

[26] A court-appointed receiver is an officer of the court. It has a fiduciary duty to act
honestly and fairly on behalf of all claimants with an interest in the debtor's property,
including the debtor (and, where the debtor is a corporation, its shareholders). It must make
candid and full disclosure to the court of all material facts respecting pending applications,
whether favourable or unfavourable. See Toronto-Dominion Bank v. Usarco Ltd. (2001),
196 D.L.R. (4th) 448, 17 M.P.L.R. (3d) 57 (Ont. C.A.), per Austin J.A. at paras. 28-31, and
the authorities referred to by him, for a more elaborate outline of these principles. It has
been said with respect to a court-appointed receiver's standard of care that the receiver
"must act with meticulous correctness, but not to a standard of perfection™: Bennett on
Receiverships, 2nd ed. (Toronto: Carswell, 1999) at p. 181, cited in Toronto-Dominion
Bank v. Usarco, supra, at p. 459 D.L.R.

[27] The foregoing principles must be kept in mind when considering the exercise of
discretion by the motions judges in the context of these proceedings.

[31] In Ontario, the power to grant a vesting order is conferred by the Courts of
Justice Act, R.S.0. 1990, c. C.43, s. 100, which provides as follows:

100. A court may by order vest in any person an interest in real or personal property
that the court has authority to order be disposed of, encumbered or conveyed.

[32] The vesting order itself is a creature of statute, although it has its origins in
equitable concepts regarding the enforcement of remedies granted by the Court of
Chancery. Vesting orders were discussed by this court in Chippewas of Sarnia Band v.
Canada (Attorney General) (2000), 51 O.R. (3d) 641 195, D.L.R. (4th) 135 (C.A.) at pp.
726-27 O.R., p. 227 D.L.R., where it was observed that:

Vesting orders are equitable in origin and discretionary in nature. The Court of
Chancery made in personam orders, directing parties to deal with property in
accordance with the judgment of the court. Judgments of the Court of Chancery were
enforced on proceedings for contempt, followed by imprisonment or sequestration.
The statutory power to make a vesting order supplemented the contempt power by
allowing the court to effect the change of title directly: see McGhee, Snell's Equity,
30th ed., (London: Sweet and Maxwell, 2000) at pp. 41-42.
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(Emphasis added)

[33] A vesting order, then, has a dual character. It is on the one hand a court order
("allowing the court to effect the change of title directly™), and on the other hand a
conveyance of title (vesting "an interest in real or personal property" in the party entitled
thereto under the order). This duality has important ramifications for an appeal of the
original court decision granting the vesting order because, in my view, once the vesting
order has been registered on title, its attributes as a conveyance prevail and its attributes as
an order are spent; the change of title has been effected. Any appeal from it is therefore
moot.

[34] I reach this conclusion for the following reasons.

[45] Vesting orders properly registered on title, then -- like other conveyances -- are not
immune from attack. However, any such attack is limited to the remedies provided under
the Land Titles Act and no longer may lie by way of appeal from the original decision
granting the vesting order. Title has effectively been changed and innocent third parties are
entitled to rely upon that change. The effect of the vesting order qua order has been spent.”

[5] Notably, the BIA has changed since the issuance of the Regal decision,
however it does not appear that that factor was brought to Justice Wood’s
attention. As a result of the legislative change the Ontario Court of Appeal itself
has given a much more comprehensive decision recently that comes to the opposite
result, namely, in Third Eye Capital Corporation v Ressources Dianor Inc., 2019

ONCA 508 per Pepall JA:

“(e) Section 243 of the BIA

43 The BIA is remedial legislation and should be given a liberal interpretation to
facilitate its objectives: Ford Motor Company of Canada, Limited v. Welcome Ford
Sales Ltd., 2011 ABCA 158, 505 A.R. 146, at para. 43; Nautical Data International
Inc., Re, 2005 NLTD 104, 249 Nfld. & P.E.L.R. 247, at para. 9; Re Bell, 2013 ONSC
2682, at para. 125; and Scenna v. Gurizzan (1999), 11 C.B.R. (4th) 293 (Ont. S.C.),
at para. 4. Within this context, and in order to understand the scope of s. 243, it is
helpful to review the wording, purpose, and history of the provision.
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The Wording and Purpose of s. 243

44 Section 243 was enacted in 2005 and came into force in 2009. It authorizes
the court to appoint a receiver where it is "'just or convenient™ to do so. As
explained by the Supreme Court in Saskatchewan (Attorney General) v. Lemare Lake
Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, prior to 2009, receivership
proceedings involving assets in more than one province were complicated by the
simultaneous proceedings that were required in different jurisdictions. There had
been no legislative provision authorizing the appointment of a receiver with authority
to act nationally. Rather, receivers were appointed under provincial statutes, such as
the CJA, which resulted in a requirement to obtain separate appointments in each
province or territory where the debtor had assets. "Because of the inefficiency
resulting from this multiplicity of proceedings, the federal government amended its
bankruptcy legislation to permit their consolidation through the appointment of a
national receiver": Lemare Lake Logging, at para. 1. Section 243 was the outcome.

45 Under s. 243, the court may appoint a receiver to, amongst other things, take any
other action that the court considers advisable. Specifically, s. 243(1) states:

243(1). Subject to subsection (1.1), on application by a secured creditor, a court
may appoint a receiver to do any or all of the following if it considers it to be
just or convenient to do so:

(a)take possession of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or bankrupt that was
acquired for or used in relation to a business carried on by the insolvent
person or bankrupt;

(b)exercise any control that the court considers advisable over that
property and over the insolvent person's or bankrupt's business; or,

(c)take any other action that the court considers advisable.

46 "Receiver" is defined very broadly in s. 243(2), the relevant portion of which
states:

243(2) [I]n this Part, receiver means a person who
(a)is appointed under subsection (1); or
(b)is appointed to take or takes possession or control -- of all or
substantially all of the inventory, accounts receivable or other property of

an insolvent person or bankrupt that was acquired for or used in relation
to a business carried on by the insolvent person or bankrupt -- under
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(i)an agreement under which property becomes subject to a security
(in this Part referred to as a "security agreement"), or

(if)a court order made under another Act of Parliament, or an Act of
a legislature of a province, that provides for or authorizes the
appointment of a receiver or a receiver -- manager. [Emphasis in
original.]

47 Lemare Lake Logging involved a constitutional challenge to Saskatchewan's farm
security legislation. The Supreme Court concluded, at para. 68, that s. 243 had a
simple and narrow purpose: the establishment of a regime allowing for the
appointment of a national receiver and the avoidance of a multiplicity of
proceedings and resulting inefficiencies. It was not meant to circumvent
requirements of provincial laws such as the 150 day notice of intention to enforce
requirement found in the Saskatchewan legislation in issue.

71 In contrast, as | will discuss further, typically the nub of a receiver's
responsibility is the liquidation of the assets of the insolvent debtor. There is much
less debate about the objectives of a receivership, and thus less of an impetus for
legislative guidance or codification. In this respect, the purpose and context of the
sales provisions in s. 65.13 of the BIA and s. 36 of the CCAA are distinct from those
of s. 243 of the BIA. Due to the evolving use of the restructuring powers of the court,
the former demanded clarity and codification, whereas the law governing sales in the
context of receiverships was well established. Accordingly, rather than providing a
detailed code governing sales, Parliament utilized broad wording to describe both
a receiver and a receiver's powers under s. 243. In light of this distinct context
and legislative purpose, | do not find that the absence of the express language
found in s. 65.13 of the BIA and s. 36 of the CCAA from s. 243 forecloses the
possibility that the broad wording in s. 243 confers jurisdiction to grant vesting
orders.

Section 243 -- Jurisdiction to Grant a Sales Approval and Vesting Order

72 This brings me to an analysis of the broad language of s. 243 in light of its
distinct legislative history, objective and purposes. As | have discussed, s. 243 was
enacted by Parliament to establish a receivership regime that eliminated a patchwork
of provincial proceedings. In enacting this provision, Parliament imported into s.
243(1)(c) the broad wording from the former s. 47(2)(c) which courts had interpreted
as conferring jurisdiction to direct an interim receiver to do not only what "justice
dictates" but also what "practicality demands”. Thus, in interpreting s. 243, it is
important to elaborate on the purpose of receiverships generally.
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73 The purpose of a receivership is to "enhance and facilitate the preservation and
realization of the assets for the benefit of creditors”: Hamilton Wentworth Credit
Union Ltd. v. Courtcliffe Parks Ltd. (1995), 23 O.R. (3d) 781 (Gen. Div.), at p. 787.
Such a purpose is generally achieved through a liquidation of the debtor's assets:
Wood, at p. 515. As the Appeal Division of the Nova Scotia Supreme Court noted
in Bayhold Financial Corp. v. Clarkson Co. Ltd. and Scouler (1991), 108 N.S.R.
(2d) 198 (N.S.C.A)), at para. 34, ""the essence of a receiver's powers is to
liquidate the assets'. The receiver's "primary task is to ensure that the highest value
is received for the assets so as to maximise the return to the creditors™: 1117387
Ontario Inc. v. National Trust Company, 2010 ONCA 340, 262 O.A.C. 118, at para.
77.

74 This purpose is reflected in commercial practice. Typically, the order appointing
a receiver includes a power to sell: see for example the Commercial List Model
Receivership Order, at para. 3(k). There is no express power in the BIA authorizing a
receiver to liquidate or sell property. However, such sales are inherent in court-
appointed receiverships and the jurisprudence is replete with examples: see e.g.
bcIMC Construction Fund Corp. v. Chandler Homer Street Ventures Ltd., 2008
BCSC 897, 44 C.B.R. (5th) 171 (in Chambers), Royal Bank v. Fracmaster Ltd., 1999
ABCA 178, 11 C.B.R. (4th) 230, Skyepharma PLC v. Hyal Pharmaceutical Corp.
(1999), 12 C.B.R. (4th) 87 (Ont. S.C.), aff'd (2000), 47 O.R. (3d) 234 (C.A.).

75 Moreover, the mandatory statutory receiver's reports required by s. 246 of the
BIA direct a receiver to file a "statement of all property of which the receiver has
taken possession or control that has not yet been sold or realized" during the
receivership (emphasis added): Bankruptcy and Insolvency General Rules, C.R.C. c.
368, r. 126 ("BIA Rules").

76 Itis thus evident from a broad, liberal, and purposive interpretation of the
BIA receivership provisions, including s. 243(1)(c), that implicitly the court has
the jurisdiction to approve a sale proposed by a receiver and courts have
historically acted on that basis. There is no need to have recourse to provincial
legislation such as s.100 of the CJA to sustain that jurisdiction.

77 Having reached that conclusion, the question then becomes whether this
jurisdiction under s. 243 extends to the implementation of the sale through the
use of a vesting order as being incidental and ancillary to the power to sell. In
my view it does. | reach this conclusion for two reasons. First, vesting orders are
necessary in the receivership context to give effect to the court's jurisdiction to
approve a sale as conferred by s. 243. Second, this interpretation is consistent
with, and furthers the purpose of, s. 243. I will explain.”

Thus, the obiter dicta in Crown Jewel has been superseded by legislative

change. Justice Moir did not cite any other authority than Crown Jewel.
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[7] Lemare Logging was released one year after Justice Wood made his
comments in Crown Jewel. Although Nova Scotia does not have express provincial
legislation giving the court jurisdiction to make such vesting orders, it is clear that
In appropriate circumstances courts can rely on s 243(1)(c) BIA to do so. In
Dianor, the court cited Crown Jewel at para. 78, noting that “...the case law on

vesting orders in the insolvency context is limited.”

[8] Regarding what are the appropriate circumstances to make such orders, |
keep in mind Justice Duncan’s list of considerations set out in Bank of Montréal v.
Sportsclick Inc., 2009 NSSC 354 at paras 32-33, which the court will eventually

apply to all such sales:

“Law

32 In Royal Bank of Canada v. Soundair Corp., supra, Galligan J.A. set out at paragraph
16, the duties which a court must perform when deciding whether a Receiver who has sold
a property acted properly, which duties he summarized as follows:

1.1t should consider whether the Receiver has made a sufficient effort to get the best
price and has not acted improvidently.

2.1t should consider the interests of all parties.

3.1t should consider the efficacy and integrity of the process by which offers are
obtained.

4.1t should consider whether there has been unfairness in the working out of the
process.

33 Certain principles have been enunciated by the courts in consideration of these points:

The decision must be assessed as a matter of business judgment on the
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elements then available to the Receiver. That is the function of Receiver and
"... to reject [such] recommendation ... in any but the most exceptional
circumstances ... would materially diminish and weaken the role and function
of the Receiver both in the perception of receivers and in the perception of
any others who might have occasion to deal with them."” see, Anderson J. in
Crown Trust v. Rosenberg (1986), 60 O.R. (2d) 87 at 112;

the primary interest is that of the creditors of the debtor although that is not
the only nor the overriding consideration. The interests of the debtor must be
taken into account. Where a purchaser has bargained at some expense in time
and money to achieve the bargain then their interest too should be taken into
account. see, Soundair at para. 40;

the process by which the sale of a unique asset is achieved should be
consistent with commercial efficacy and integrity. In Crown Trust Co. v.
Rosenberg, supra, at page 124, Anderson J. said:

While every proper effort must always be made to assure maximum recovery
consistent with the limitations inherent in the process, no method has yet been
devised to entirely eliminate those limitations or to avoid their consequences.
Certainly it is not be found in loosening the entire foundation of the system. Thus to
compare the results of the process in this case with what might have been recovered
in some other set of circumstances is neither logical nor practical.

a court should not reject the recommendation of Receiver except in special
circumstances where the necessity and propriety of doing so is plain. see, Crown
Trust Co., supra.”

Conclusion

[9] As a matter of law, and on the circumstances in this case, | am prepared to

grant the Approval and Vesting Order (Auction) as drafted.

Rosinski, J
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2018 HALIFAX, N.S. \l)? Hfx. No. 483616

Supreme Court of Nova Scotia
in Bankruptcy and Insolvency

Between:
Royal Bank of Canada
Plaintiff
and
Eastern Infrastructure Inc. and
Allcrete Restoration Limited
Defendants
APPROVAL AND VESTING ORDER (AUCTION)
s
e efore the Honourable Juysliggce Peter P Bosingl. in Chambers:

7

UPON HEARING Stephen Kingston on behalf of Ernst & Young Inc. (the "Receiver") in
its capacity as Court-appointed Receiver for Eastern Infrastructure Inc. and Allcrete Restoration
Limited (collectively, the “Debtor”);

AND UPON appearing that appropriate Notice of this Motion has been provided to all
interested parties;

AND UPON having read the First Report of the Receiver dated September 11, 2019 (the
“Receiver's First Report") and all other materials filed in connection with this Motion;

AND UPON the Receiver having negotiated an Auction Agreement (the "Auction
Agreement”) with Mirterra Industrial Appraisers & Auctioneers (the “Auctioneer") as more
particularly described in the Receiver's First Report;

AND UPON the Receiver having applied for an Order authorizing and approving the
Receiver to execute the Auction Agreement as regards the sale of the Debtor's Alberta Assets as
described in the Receiver's First Report (the "Alberta Assets"), and vesting the Debtor's right,
title and interest in and to the Alberta Assets in the purchasers thereof free and clear of all claims.

NOW UPON MOTION:

IT IS ORDERED THAT:

y This Honourable Court does hereby grant its approval and authorization to the Receiver

to execute the Auction Agreement on the same or substantially the same terms as
described in the Receiver's First Report.

32089588_1
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The Receiver is hereby authorized and directed to take such additional steps and execute
such additional documents as may be necessary or desirable for the completion of the
transactions (the "Transactions") contemplated by the Auction Agreement and for the
conveyance of items sold at auction (the "Purchased Assets").

Upon the Auctioneer completing the sale of any of the Alberta Assets to a successful
bidder (the "Purchaser") and upon receipt of the purchase price by the Auctioneer and
delivery by the Auctioneer of a Bill of Sale or similar evidence of purchase to the Purchaser
(the "Purchaser Bill of Sale"), all rights, title and interest of the Debtor in and to the assets
described in the Purchaser Bill of Sale shall vest in such Purchaser, free and clear of and
from any and all security interests (whether contractual, statutory, or otherwise),
hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or
otherwise), liens, executions, levies, charges or other financial or monetary claims,
whether or not they attached or been perfected, registered or filed and whether secured,
unsecured or otherwise (collectively, the "Claims") including, without limiting the
generality of the foregoing:

(a) any encumbrances or charges created by Orders of this Honourable Court
dated February 4, 2019 and June 7, 2019; and

(b) all charges, security interests or claims evidenced by registrations pursuant
to the Personal Property Security Act (Nova Scotia) or any other personal
property registry system.

For the purposes of determining the nature and priority of Claims, the monies payable to
the Receiver under the Auction Agreement from the sale of the Alberta Assets shall stand
in the place of and stead of the Alberta Assets, and that from and after the delivery of the
Purchaser Bill of Sale all claims shall attach to the net proceeds from the sale of the Alberta
Assets with the same priority as they had with respect to the Alberta Assets immediately
prior to the sale, as if the Alberta Assets had not been sold and remained in the possession
or control of the person having that possession or control immediately prior to the sale.

Notwithstanding:
(a) the pendency of these proceedings:

(b) any application for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) in respect of the debtors and any
bankruptcy order issued pursuant to any such applications; and

(c) any assignment of bankruptcy made in respect of the Debtor;

the vesting of the Alberta Assets in a purchaser pursuant to this Order shall be binding
on any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not
be void or avoidable by creditors of the Debtor, nor shall it constitute nor be deemed to be
a settlement, fraudulent preference, assignment, fraudulent conveyance, transfer at
undervalue, or other reviewable transaction under the Bankruptcy and Insolvency Act
(Canada) or any other applicable federal or provincial legislation, nor shall it constitute
oppressive or unfairly prejudicial conduct pursuant to any applicable federal or provincial
legislation.
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This Court here requests the aid and recognition of any Court, tribunal, regulatory or
administrative body having jurisdiction in Canada or in the United States to give effect to
this Order and to assist the Receiver and its agents in carrying out the terms of this Order.
All Courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such Orders and to provide such assistance to the Receiver, as an
Officer of this Court, as may be necessary or desirable to give effect to this Order or to
assist the Recelver and its agents in carrying out the terms of this Order.

Dated at Halifax, Nova Scotia this Zq day of September, 2019

Q/u;v//ﬁﬁf;é,e—\
Rrothenetary

KIMBERLEY WEBBER
Deputy Prothonotary
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