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1. The Receiver has rightfully determined that The Bank of Nova Scotia (“Scotiabank™) has

priority over National Bank for 10 vehicle liens (“Scotiabank’s Liens”).

2. The Receiver has wrongfully determined that only $39,130.34 should be distributed for
Scotiabank’s Liens.! The total payout amount for Scotiabank’s Liens is $108,217.73.2 The
distribution, if approved, would result in an unjust enrichment to National Bank at the expense of

Scotiabank in the amount of $69,087.39.

! Schedule “A”, Draft Distribution Order, at page 119 of Receiver’s Motion Record, Tab 3 — total of the
amounts corresponding to Scotiabank under “Distribution” column.

2 Schedule “A”, Draft Distribution Order, at page 119 of Receiver’s Motion Record, Tab 3 — total of the
amounts corresponding to Scotiabank under “Debt owing” column; Affidavit of Stephon Mark, at para. 2,
and Exhibit “A” — Motion Record of The Bank of Nova Scotia, Tab 1, pages 3-4 and 6.
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3. Scotiabank first learned of this proposed distribution, and the “Vehicle Allocation” of
$200,000 (discussed below) upon receiving the Receiver’s Motion Record dated January 12, 2021.

The Vehicle Allocation is not contained in the Stalking Horse Asset Purchase Agreement, or in

any previous motion material.

4. The Vesting and Appeal Order states at paragraph 5:

THIS COURT ORDERS that for the purposes of determining the nature
and priority of Claims, the net proceeds from the sale of the Purchased Assets shall
stand in the place and stead of the Purchased Assets, and that from and after the
delivery of the Receiver’s Certificate all Claims and Encumbrances shall attach
to the net proceeds from the sale of the Purchased Assets with the same
priority as they had with respect to the Purchased Assets immediately prior to
the sale, as if the Purchased Assets had not been sold and remained in the

possession or control of the person having that possession or control
immediately prior to the sale. (emphasis added)

5. Thus, Scotiabank’s Liens should have the same value and effect as if there had been no
sale. Similarly, National Bank should not gain to the detriment of Scotiabank as a result of the

sale.

6. There are 39 vehicles in total which were sold (“the Sold Vehicles”).® The Receiver is
basing its proposed distribution amounts on an allocated amount selected by the Purchaser on

closing: $200,000.* The Purchaser likely based its allocation that suited it for tax purposes.

7. There were no valuations conducted for the Sold Vehicles. No analysis whatsoever. The
Vehicle Allocation is $5,128 per vehicle ($200,000/39). On first impression, this cannot be right.

And it isn’t.

3 Appendix “A” to Third Report of the Receiver — Receiver’s Motion Record, Tab 2, page 30.
4 Third Receiver’s Report, at para. 17 — Receiver’s Motion Record, Tab 2, page 23.
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8. Scotiabank has done valuations of the 10 vehicles secured by Scotiabank’s Liens. The

Black Book valuations for the vehicles total $232,050 ($23,200/vehicle).®

9. The Receiver’s position (as understood by Scotiabank) is that:
(1) the amount allocated by the Purchaser, on closing, whether it be $10 or $200,000, is

the amount to be used for calculating distribution to the vehicle lienholders;
(2) the Receiver need not do any valuations for the vehicles; and that,

(3) Scotiabank, and other creditors, cannot challenge the $200,000 Vehicle Allocation.

It is a fait accompli.

10.  The Receiver has not fairly considered the interest of Scotiabank, and there has been

unfairness in the working out of the process, contrary to the principles of Soundair.’

11.  The Receiver estimates that under the current distribution plan, National Bank would suffer
a deficiency of $151,231.53 on $12,326,909.86, a loss of 1.2%. Yet Scotiabank, which ranks
ahead, should be expected to take a loss of $69,087.39 on $108,217.33, a loss of 63.8%. This

would be an unjust result.

12.  The only evidence of value for the Scotiabank vehicles is that they are worth $232,050.

Scotiabank should receive a distribution amounting to a full payout of $108,217.73.

® Affidavit of Stephon Mark, at para. 2, and Exhibit “A” — Motion Record of The Bank of Nova Scotia,

Tab 1, pages 3-4 and 6.

® Courts across Canada have accepted Black Book Values as evidence in determining a vehicle's value.”
per Price J. sitting as a Divisional Court judge in Simpson v. 603418 Ontario Inc., 2018 ONSC 5156, at
para. 71, citing eight decisions at paras. 71-75.

" Royal Bank of Canada v. Soundair Corp., 1991 CanLll 2727 (ON CA).



https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fcanlii.ca%2Ft%2Fhtrqv%23par71&data=04%7C01%7CCHanycz%40krmc-law.com%7Cad95a432a6ed4329517308d9d786f61d%7C97354299cdc54f0da5403671fbfc36ec%7C0%7C0%7C637777796914705349%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=XWfHxWV4tHL6pXYH%2Flv56tL6isT6DchNXLZAMt0G8YQ%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fcanlii.ca%2Ft%2Fhtrqv%23par71&data=04%7C01%7CCHanycz%40krmc-law.com%7Cad95a432a6ed4329517308d9d786f61d%7C97354299cdc54f0da5403671fbfc36ec%7C0%7C0%7C637777796914705349%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=XWfHxWV4tHL6pXYH%2Flv56tL6isT6DchNXLZAMt0G8YQ%3D&reserved=0
https://www.canlii.org/en/on/onca/doc/1991/1991canlii2727/1991canlii2727.html?resultIndex=1

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17" day of January, 2022.
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