
Can a person be both self-employed and employed 
at the same time? According to the decision from 
the Licence Appeal Tribunal (LAT) in the matter 
of A.M. and The Dominion of Canada General 
Insurance Company (Dominion) (Tribunal File 
Number: 18-003763/AABS), this may be the case. 

The decision questions the employment status 
of a claimant who was both employed and 
self-employed at the time of an accident when 
calculating an income replacement benefit (IRB), 
pursuant to the Statutory Accident Benefits 
Schedule—Effective September 1, 2010, Ontario 
Regulation 34/10 (SABS), depending on whether or 
not the self-employment income is reported to the 
Canada Revenue Agency.

Facts of the case

A.M. was injured in a motor vehicle accident on December 
21, 2017. At the time of the accident, the applicant was both 
employed part-time as a production worker since May 4, 
2017 and self-employed as an Uber driver since November 
6, 2017. However, A.M. did not report any income from his 
self-employment as per a copy of his 2017 personal income 
tax return. Following the accident, A.M. did not return 
to work at his employment as a production worker, but 
continued with his self-employment work as an Uber driver 
until February 4, 2018.
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Employment status 

The applicant maintains that he was employed at the time of 
the accident and thus, his IRB should be calculated pursuant to 
paragraph 4(2)(1) of the SABS. The respondent maintains that 
the applicant was self-employed at the time of the accident and 
therefore, the IRB should be calculated pursuant to paragraph 4(2)
(3) of the SABS.  

In this regard, the Adjudicator acknowledges that “in s. 4(2)1 of 
the Schedule, the gross income calculation for an insured person 
who was not a self-employed person at any time for the four 
weeks prior to the accident can be determined…based upon their 
gross employment income four weeks prior to the accident…
or…52 weeks prior to the accident. The gross annual employment 
income for an insured person who was a self-employed person at 
any time during the four weeks prior to the accident [emphasis 
added] is based on their gross employment income for the 52 
weeks prior to the accident. The gross employment income 
amounts for the IRB calculation must be based on reported income 
for income tax purposes as noted within s. 4(5) of the Schedule.”  

However, although the Adjudicator also acknowledges that A.M. 
“earned self-employment income from Uber seven weeks prior to 
the accident” and “was a self-employed person at any time during 
the four weeks before the accident,” pursuant to paragraph 4(2)(1) 
of the SABS, she concluded that A.M. “was an employee at the time 
of the accident and that he is therefore entitled to an IRB based on 
his gross employment income four weeks prior to the accident.”

In doing so, the Adjudicator cited the following two reasons in her 
finding that A.M. was employed, and not self-employed, at the time 
of the accident:

i. “The applicant completed and signed an Application for 
Accident Benefits (‘OCF-1’)…[and] checked off a box which 
indicated he was employed and working at the time of the 
accident.  The…OCF-2…supports this and also confirms he 
earned salary income from his employer for more than four 
weeks prior to the accident. This information satisfies that he 
was an employee at the time of the accident.

ii. The applicant is not precluded from earning additional 
self-employment income. I find that, just because he earned 
self-employment income from Uber seven weeks prior to the 
accident, that fact does not establish he was self-employed 
at the time of the accident. There is a distinction between, on 
one hand, income earned as the result of being an employee 
and having that income supplemented by self-employment 
income versus, on the other hand, income earned solely 
through being self-employed.”

Based on the foregoing, it would appear the Adjudicator has made 
the distinction that A.M.’s self-employment income, which he 
commenced earning on November 6, 2017, was supplemental to 
his part-time employment earnings, which he commenced earning 
on May 4, 2017, approximately six months prior to starting his 
self-employment. Therefore, the supplemental income through his 
self-employment should be ignored for the purposes of determining 
an individual’s employment status at the time of the accident, 
pursuant to the SABS.  

We note there are no provisions in the SABS that define or 
distinguish supplemental income from an individual’s main source 
of income. In addition, the Adjudicator’s decision appears to ignore 
the definition of a self-employed person, pursuant to subsection 
3(1) of the SABS. This subsection defines a self-employed person 
as “a person who, (a) engages in a trade, occupation, profession or 
other type of business as a sole proprietor or as a partner, other than 
a limited partner, of a partnership, or (b) is a controlling mind of a 
business carried on through one or more private corporations some 
or all of whose shares are owned by the person.” 

Clearly, A.M. rendering services as an Uber driver at the time of the 
accident meets the definition as a self-employed person and therefore, 
he would be considered self-employed at the time of the accident.
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Unreported income

The Adjudicator confirmed the respondent’s accountant “was 
provided with the applicant’s 2017 personal income tax return, 
which noted no self-employment activities reported by the 
applicant in 2017. [The respondent’s accountant therefore] did not 
factor in any income from self-employment activities into their 
IRB calculation.” Accordingly, the Adjudicator concluded, “this 
income was not reported and, therefore, cannot form part of the IRB 
calculation pursuant to s. 4(5) of the Schedule.”  

Although we concur the foregoing unreported income “cannot form 
part of the IRB calculation” and thus the applicant’s pre-accident 
income from self-employment would be nil, it is unknown why the 
Adjudicator ignored the fact that A.M. was self-employed at the 
time of the accident and, therefore, should be considered as such for 
SABS purposes.

In addition, it would appear the Adjudicator erred in applying the 
provisions of subsection 4(5) of the SABS to the post-accident 
period of analysis. Subsection 4(5) of the SABS specifies only 
“income before an accident” and does not make any comment in 
this regard with respect to the quantification of income for the 
post-accident period. Therefore, A.M.’s post-accident income earned 
through driving for Uber is deductible in the calculation of the IRB, 
pursuant to paragraph 7(3)(b) of the SABS.  

In this regard and with respect to the quantification of A.M.’s IRBs 
payable for the period from December 28 to December 31, 2017, 
the Adjudicator indicates, “[t]here was no self-employment income 
reported by the applicant on his 2017 personal income tax return 
as confirmed by [the respondent’s accountant’s] report. Therefore, 
the IRB calculation for this period is based on the applicant’s gross 
income four weeks prior to the accident.”  

As a result, the Adjudicator ultimately does not deduct 70% of 
A.M.’s gross weekly post-accident income from self-employment 
earned in this period, pursuant to paragraph 7(3)(b) of the SABS, 
which states “[t]he insurer may deduct from the amount of an 
income replacement benefit payable to an insured person, 70% of 
any income from self-employment earned by the insured person 
after the accident and during the period in which he or she is 
eligible to receive an income replacement benefit,” regardless of her 
application of subsection 4(5) of the SABS. In doing so, we note that 
A.M. is overcompensated. Not only is he in receipt of a higher IRB 
due to the failure to deduct the unreported post-accident income 
(as noted above), but also he is in receipt of the income he earned 
by way of his self-employment driving for Uber in this period.

With respect to the post-accident period from January 1 to February 
5, 2018, the Adjudicator would once again appear to be incorrect 
when she comments that “I find the IRB quantum for this period 
cannot be confirmed due to the applicant remaining silent on 
whether the self-employment income earned from Uber during this 
period was income which was reported for 2018. This information 
was not produced for the hearing.” 

As stated above, since subsection 4(5) of the SABS specifies only 
“income before an accident” and does not make any comment 
with respect to the quantification of income for the post-accident 
period, the Adjudicator’s comment that A.M.’s IRB cannot be 
confirmed because it is unknown if he reported this income on 
his 2018 personal income tax return appears to be in error. A.M.’s 
post-accident income from self-employment for this period should 
be deducted in the calculation of his IRB payable for this period, 
pursuant to paragraph 7(3)(b) of the SABS.



BDO Canada LLP, a Canadian limited liability partnership, is a member of BDO International Limited, a UK company limited by guarantee, and forms part of the international BDO network of 
independent member firms. BDO is the brand name for the BDO network and for each of the BDO Member Firms.

Calculating an IRB when employment status is unclear  |  4

ABOUT BDO

BDO is a leading provider of professional services to clients of all sizes in virtually all business 
sectors. Our team delivers a comprehensive range of assurance, accounting, tax, and advisory 
services, complemented by a deep industry knowledge gained from nearly 100 years working 
within local communities. As part of the international BDO network, we’re able to provide 
seamless and consistent cross-border services to clients with global needs.

Assurance | Accounting | Tax | Advisory 
www.bdo.ca

TO LEARN MORE CONTACT:

Richard Cameron 
Director, Forensic Accounting 
416-233-5577 
rcameron@bdo.ca

Synopsis

Based on the foregoing, it appears the Adjudicator erroneously 
ignored both A.M.’s classification as a self-employed person at the 
time of the accident and the deductions of 70% of his gross weekly 
post-accident income from self-employment, due to A.M.’s failure 
to report his income from self-employment to CRA on his personal 
income tax returns, pursuant to subsections 3(1) and 4(5) and 
paragraph 7(3)(b) of the SABS.  

In doing so, the Adjudicator effectively treats A.M., an individual 
who was both employed and self-employed at the time of the 
accident, as only employed. As a result, the Adjudicator may have 
both mistakenly predicated the calculation of his IRBs on his income 
from employment during the four week period prior to the accident 
(which is not applicable for a self-employed claimant, pursuant to 
the SABS) and mistakenly ignored the deduction of 70% of A.M.’s 
gross weekly post-accident income from self-employment. 

In the meantime, we understand that Dominion has filed a request 
with the LAT for a reconsideration of this decision.
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