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NOTICE OF MOTION
(Returnable April 22, 2021)
BDO CANADA LIMITED (“BDO”), in its capacity as court-appointed receiver and
manager (in such capacities, the “Receiver”) of Unique Broadband Systems Ltd. (“UBS”) and
UBS-Axcera Inc. (together, the “Debtors) will make a motion to a Judge presiding over the
Commercial List on April 22, 2021, at 12:30 p.m. or as soon after that time as the motion can be
heard judicial teleconference via Zoom at Toronto, Ontario. Please refer to the conference
details attached as Schedule “A” hereto in order to attend the motion and advise if you intend to
join the motion by emailing Rachel Bengino at rbengino@tgf.ca.
PROPOSED METHOD OF HEARING: This Motion is to be heard orally.
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THIS MOTION IS FOR:
1.

An Order, inter alia:
(a)

approving the activities of the Receiver as described in its Third Report to the
Court dated April 12, 2021 (the “Third Report”);

(b)

authorizing the Receiver to retain the Non-Refundable Portion of the Deposit (as
each term is defined below);

(c)

approving the Settlement Agreement and Release (the “Dol Settlement
Agreement”) dated March 24, 2021 between the Receiver and Dol Technologies
Inc. (the “Purchaser”), which provides for payment in the amount of $55,774.32
to the Purchaser as compensation for services provided to the Receiver pursuant
to the asset purchase agreement dated November 26, 2019, as amended on
December 19, 2019 (the “APA”) between the Receiver and the Purchaser, to
complete UBS’s Scientific Research and Experimental Development claim (the
“SRED Claim”) for fiscal 2019;

(d)

authorizing the Receiver to distribute $45,546.22 to Service Canada in respect of
the Wage Earner Protection Program Act, S.C. 2005, c. 47, s. 1 (“WEPPA”)
secured claim;

(e)

approving the Receiver’s Final Statement of Receipts and Disbursements for the
period May 28, 2019 to April 8, 2021 (the “Final R&D”);
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(f)

approving the fees and disbursements of the Receiver and its counsel, including
the estimated fees to completion of the Receivership Proceedings, as more fully
described below;

(g)

discharging BDO as Receiver of all of the assets, undertakings and properties of
the Debtors upon filing by the Receiver of a certificate (the “Receiver’s
Discharge Certificate”) upon completion of its remaining activities described in
the Third Report; and

(h)

releasing BDO from any and all liability that it now has or may have by reason of,
or in any way arising out of, the acts or omissions of BDO while acting in its
capacity as Receiver in the receivership proceedings, save and except for any
gross negligence or willful misconduct on the Receiver’s part, upon the filing of
the Receiver’s Discharge Certificate.

THE GROUNDS FOR THE MOTION are as follows:
2.

By Order (the “Receivership Order”) of the Ontario Superior Court of Justice
(Commercial List) (the “Court”) dated April 15, 2019, as issued and entered on May 28,
2019, BDO was appointed Receiver of the Debtors pursuant to section 101 of the Courts
of Justice Act, R.S.O. 1990 c.C.43, as amended, and section 243(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 (as amended, the “BIA”);
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3.

Pursuant to an Order of the United States Bankruptcy Court for the District of Delaware
(the “U.S. Court”) dated July 8, 2019, the Receivership Order was recognized and given
full force and effect in the United States under Chapter 15 of the United States
Bankruptcy Code (the “Chapter 15 Cases”);

4.

Pursuant to an order of the Court dated December 12, 2019, the Court approved the APA
and vested in the Purchaser all of the Receiver and UBS’s right, title and interests, if any,
in and to UBS’s assets. The sale transaction closed on December 20, 2019;

5.

Pursuant to an Order of the U.S. Court dated May 4, 2020, the Chapter 15 Cases were
closed;

6.

The Receiver has, to date, received Receiver’s borrowings totalling $150,000 from The
Toronto-Dominion Bank and $450,000 from Export Development Canada (collectively,
the “Receiver’s Borrowings”);

7.

The Debtors specialized in the design and manufacturing of complete digital transmission
systems as well as individual components for digital audio and video broadcasting. The
Debtors’ products included, among other things, satellite, military, television and radio
communications equipment, such as power amplifiers, transmitters, receivers, modulators
and an array of passive components;
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Thomson Deposit

8.

As described in the Receiver’s Second Report to the Court dated December 4, 2019, prior
to the APA, the Receiver initially accepted an offer from Thomson Broadcast US Inc. and
Phenixya SAS (together “Thomson”) to purchase the Debtors’ assets, which was set out
in a letter of intent dated July 22, 2019 (the “Letter of Intent”);

9.

Pursuant to the Letter of Intent, Thomson paid a deposit (the “Deposit”) to the Receiver
equal to 10% of the purchase price and agreed that $100,000 of the Deposit (the “NonRefundable Portion”) would be non-refundable if the Receiver accepted Thomson’s
offer to acquire the assets as set out in the Letter of Intent;

10.

The Receiver executed the Letter of Intent and over the ensuing three months, attempted
to negotiate an asset purchase agreement with Thomson. Unfortunately, the discussions
between the Receiver and the Thomson broke down and the Receiver formally terminated
such discussions on November 8, 2019;

11.

On December 12, 2019, Justice McEwen granted an Endorsement providing that the
Receiver’s retention of the Non-Refundable Portion of the Deposit was approved and that
Thomson may bring a motion to seek to obtain a return of the Non-Refundable Portion of
the Deposit by serving its motion material on the Receiver by no later than December 20,
2019 with a return date to be scheduled at a 9:30 a.m. chambers attendance on the first
available date in January 2020 if the parties cannot agree to such date and schedule;
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12.

Thomson filed a Notice of Motion and accompany affidavit on December 20, 2020, with
a date to be scheduled. Over the next ensuing months, the Receiver and Thomson
attempted to reach a settlement and a schedule for the return of the Thomson’s motion;

13.

Although the settlement discussions broke down, Thomson failed to schedule its motion.
Accordingly, the Receiver is seeking an order confirming that it may retain the NonRefundable Portion of the Deposit in accordance with the prior Endorsement of this
Court;

SRED Claim Settlement

14.

Pursuant to the APA, the Receiver had the option to retain the Purchaser and its
employees to assist the Receiver with an application on behalf of UBS to Canadian
Scientific Research and Experimental Development Incentive Program in pursuit of a
SRED Claim in respect of the fiscal year ending July 31, 2019;

15.

The Receiver elected to exercise this option and, with the assistance of the Purchaser,
filed the SRED Claim;

16.

The SRED Claim refunded to the Receiver was set off against HST amounts owing by
UBS to Canada Revenue Agency;
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17.

Given ambiguity in the retention services arrangement set out in the APA, the Receiver
and the Purchaser have agreed to settle the compensation payable to the Purchaser in an
amount equal to 30% of the SRED Claim refund actually received by the Receiver, with
such compensation totalling $55,774.32 (the “Dol Payment”), in exchange for a final
release in favour of the Receiver;

18.

Such settlement and release has been set out the Dol Settlement Agreement, which has
been executed by the Purchaser;

19.

The Receiver is seeking approval of this Court to execute the Dol Settlement Agreement
and make the Dol Payment to the Purchaser;

Deemed Trusts and Priority Claims

20.

The Receiver administered payments under the WEPPA in respect of UBS’s former
employees and has received a priority secured claim from Service Canada totalling
$45,546.22 pursuant to section 81.4(4) of the BIA;

21.

The Receiver is seeking authority to pay the WEPPA Distribution to Service Canada;

Discharge of the Receiver

22.

All of the Receiver’s duties as set out in the Receivership Order will be completed upon
the completion of the following activities: (i) filing the final estate HST returns; (ii)

-8-

making the Dol Payment; (iii) making the WEPPA Distribution; (iv) repaying a portion
of the Receiver’s Borrowings on a pari passu basis; (v) paying all of the outstanding
professional fees; and (vi) filing the Receiver’s final report pursuant to section 246(3) of
the BIA with the Office of the Superintendent of Bankruptcy;

23.

Upon the completion of the above activities, the Receiver proposes to file the Receiver’s
Discharge Certificate with the Court to obtain a discharge and release in its capacity as
Receiver of the Debtors;

Approval and activities, Final R&D, fees and costs

24.

The Receiver is seeking approval of the conduct and activities of the Receiver described
in the Third Report;

25.

The Receiver is also seeking approval of the Final R&D;

26.

The Receiver is also seeking approval of its fees and costs and the fees and costs of its
counsel, as detailed in the Third Report, and authorization to pay all such fees and costs
from available funds; and

27.

such other grounds as counsel may advise and this Honourable Court may deem just.
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of this
application:
1.

Third Report to the Court of the Receiver dated April 12, 2021;

2.

Affidavit of Gary Cerrato sworn April 12, 2021;

3.

Affidavit of D.J. Miller sworn April 12, 2021; and

4.

such further and other evidence as counsel may advise and this Honourable Court may
permit.

April 12, 2021

Thornton Grout Finnigan LLP
Barristers and Solicitors
100 Wellington Street West, Suite 3200
Toronto, Ontario M5K 1K7
Fax: 416-304-1313
D.J. Miller (LSO# 34393P)
Tel: 416-304-0559
Email: djmiller@tgf.ca
Rachel Bengino (LSO# 68348V)
Tel: 416-304-1153
Email: rbengino@tgf.ca
Lawyers for the Receiver
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Schedule “A”
Zoom Conference Details

Join Zoom Meeting
https://tgf-ca.zoom.us/j/87657448380?pwd=SnBJaUtob1dCZ2FwZjEzQ1B4UEJ2UT09
Meeting ID: 876 5744 8380
Passcode: 967497
Participant one tap mobile
+16473744685,,87657448380#,# Canada (Toronto)
Host one tap mobile
+16473744685,,87657448380# Canada (Toronto)
Dial by your location
+1 587 328 1099 Canada (Calgary)
+1 613 209 3054 Canada (Ottawa)
+1 647 374 4685 Canada (Toronto)
+1 778 907 2071 Canada (Vancouver)
+1 204 272 7920 Canada (Winnipeg)
+1 438 809 7799 Canada (Montreal)
+1 206 337 9723 US (Seattle)
+1 213 338 8477 US (Los Angeles)
+1 267 831 0333 US (Philadelphia)
+1 312 626 6799 US (Chicago)
+1 646 518 9805 US (New York)
+1 786 635 1003 US (Miami)
Meeting ID: 876 5744 8380
Find your local number: https://tgf-ca.zoom.us/u/kc6sgqxCjJ

SERVICE LIST
(as at December 23, 2019)
TO:

THORNTON GROUT FINNIGAN LLP
TD West Tower, Toronto-Dominion Centre
100 Wellington Street West, Suite 3200
Toronto, ON M5K 1K7
Fax: (416) 304-1313
D.J. Miller (LSO# 344393P)
Tel: (416) 304-0559
Email: djmiller@tgf.ca
Rachel Bengino (LSO# 68348V)
Tel: (416) 304-1153
Email: rbengino@tgf.ca
Lawyers for the Receiver

AND TO:

BDO CANADA LIMITED
20 Wellington Street East, Suite 500
Toronto, ON M5E 1C5
Fax: (416) 865-0904
Josie Parisi
Tel: (416) 865-0210
Email: jparisi@bdo.ca
Gary Cerrato
Tel: (416) 369-6058
Email: gcerrato@bdo.ca
Matthew Marchand
Tel: (416) 369-4755
Email: mmarchand@bdo.ca
Court-Appointed Receiver
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LOOPSTRA NIXON LLP
135 Queen’s Plate Dr., Suite 600
Etobicoke, ON M9W 6V7
Fax: (416) 746-8319
R. Graham Phoenix
Tel: (416) 748-4776
Email: gphoenix@loonix.com
Lawyers for DOL Technologies Inc.

AND TO:

AIRD & BERLIS LLP
Brookfield Place
181 Bay Street, Suite 1800
Toronto, ON M5J 2T9
Fax: (416) 863-1515
Kyle Plunkett
Tel: (416) 865-3406
Email: kplunkett@airdberlis.com
D. Robb English
Tel: (416) 865-4748
Email: renglish@airdberlis.com
Independent Counsel to the Receiver

AND TO:

CHITIZPATHAK
77 King Street West, TD North Tower
Suite 700, P.O. Box 118
Toronto ON M5K 1G
Fax: (416) 368-0300
Elliot Birnboim
Tel: (416) 644-9970
Email: ebirnboim@chitizpathak.com
Lawyers for Zinovi Farber
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GOWLING WLG (CANADA) LLP
1 First Canadian Place
100 King Street West
Suite 1600
Toronto ON M5X 1G5
Fax: (416) 369-7250
Jonathan B. Ross
Tel: (604) 891-2778
Email: Jonathan.Ross@gowlingwlg.com
Nicholas Kluge
Tel: (416) 369-4610
Email: nicholas.kluge@gowlingwlg.com
Lawyers for Export Development Canada

AND TO:

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130
Toronto, ON M5X 1A4
Fax: (416) 863-1716
Michael Shakra
Tel: (416) 777-6236
Email: shakram@bennettjones.com
Lawyers for Sirius XM Radio Inc. and Sirius XM Canada Inc.
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Barristers and Solicitors
333 Bay Street, Suite 2400
Toronto, Ontario M5H 2T6
Fax: (416) 364-7813
Aubrey E. Kauffman
Tel: (416) 868-3538
Email: akauffman@fasken.com
Chad Pilkington
Tel: (416) 865-4442
Email: cpilkington@fasken.com
Lawyers for Thomson Broadcast US Inc. and Phenixya SAS (Thomson
Broadcast)

AND TO:

BDC CAPITAL INC.
121 King Street West, Suite 1200
Toronto, ON M5H 3T9
Secured creditor

AND TO:

NATIONAL LEASING GROUP INC.
1525 Buffalo Place
Winnipeg, MB R3T 1L9
Secured creditor

Email Service List
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cpilkington@fasken.com
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INTRODUCTION, BACKGROUND AND PURPOSE OF THIS REPORT
1.

Pursuant to the Order (the “Receivership Order”) of the Ontario Superior Court of Justice
(Commercial List) (the “Court”) dated April 15, 2019, as issued and entered on May 28,
2019,1 BDO Canada Limited (“BDO”) was appointed receiver and manager (in such
capacities, the “Receiver”), without security, of all of the assets, undertakings and
properties of Unique Broadband Systems Ltd. (“UBS”) and UBS-Axcera Inc. (“Axcera”
and together with UBS, the “Debtors”). A copy of the Receivership Order is attached to
this report as Appendix “A”. The within proceedings are referred to herein as the
“Receivership Proceedings”.

2.

Pursuant to an Order of the United States Bankruptcy Court for the District of Delaware
(the “U.S. Court”) dated July 8, 2019, the Receivership Order was recognized and given
full force and effect in the United States under Chapter 15 of the United States Bankruptcy
Code (the “Chapter 15 Cases”).

3.

Pursuant to an Order of the Court dated August 27, 2019, (i) the style of cause of the
Receivership Proceedings was amended from “The Toronto-Dominion Bank” as Applicant
to “Export Development Canada” as Applicant; and (ii) the amount the Receiver is
permitted to borrow under paragraph 21 of the Receivership Order was increased to
$750,000.

4.

Pursuant to the Order of the Honourable Justice McEwen dated December 12, 2019 (the
“AVO”) the Court approved the sale of UBS’s assets to Dol Technologies Inc. (the

1

Pursuant to Endorsements of the Honourable Justice Hainey dated April 15, 2019, April 23, 2019 and May 1, 2019,
the Receivership Order was held in abeyance and ordered to not be issued, take effect, or served upon any party until
the Effective Date (as defined in such Endorsements).
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“Purchaser”) pursuant to an asset purchase agreement dated November 26, 2019, as
amended on December 19, 2019 (the “APA”). The AVO provided for the vesting in the
Purchaser of UBS’s right, title and interest, if any, in and to UBS’s assets, effective upon
delivery by the Receiver to the Purchaser of a certificate confirming the transaction had
been completed (the “Receiver’s Closing Certificate”). The Receiver’s Closing Certificate
was delivered to the Purchaser on December 20, 2019. A copy of the AVO is attached
hereto as Appendix “B”.
5.

Additionally, pursuant to the AVO, the Receiver was authorized to distribute the net sale
proceeds from the sale transaction under the APA in repayment of the Receiver’s
borrowings pursuant to the Receivership Order (the “Receiver’s Borrowings”) from The
Toronto-Dominion Bank (“TD”) (in the amount of $150,000) and Export Development
Canada (“EDC”) (in the aggregate amount of $450,000) on a pari passu basis.

6.

Pursuant to the Order of the U.S. Court dated April 15, 2020 (the “U.S. Settlement
Approval Order”) the Receiver, as authorized foreign representative of the Debtors, was
authorized to enter into a settlement agreement and release (the “U.S. Settlement
Agreement”) with Teodori Enterprises, LP (the “U.S. Landlord”), the landlord of the U.S.
Premises (as defined below). Pursuant to the U.S. Settlement Agreement, the Receiver
agreed to abandon the assets, properties and undertakings of Axcera located at the U.S.
Premises (the “Axcera Assets”) in exchange for a release of the Receiver and the Debtors
with respect to any and all existing or potential claims arising out of or in any way related
to the U.S Premises.
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7.

Pursuant to the Order of the U.S. Court dated May 4, 2020, BDO, in its capacity Receiver
and authorized foreign representative of the Debtors, obtained a final decree closing the
Chapter 15 Cases. A copy of the Final Decree Order Closing the Chapter 15 Cases is
attached hereto as Appendix “C”.

8.

UBS specialized in the design and manufacturing of complete digital transmission systems
as well as individual components for digital audio and video broadcasting. UBS’s products
included, among other things, satellite, military, television and radio communications
equipment, such as power amplifiers, transmitters, receivers, modulators and an array of
passive components. Axcera operated its business in the United States and provided repair
services for outdated television broadcast equipment to a defined list of U.S. subscribers.

9.

The purpose of this third report of the Receiver dated April 12, 2021 (the “Third Report”)
is to report on the activities of the Receiver since the date of its second report to the Court
dated December 4, 2019 (the “Second Report”) and to provide the Court with the
evidentiary basis to make an order (the “Discharge Order”):
a)

approving the activities of the Receiver as described in this Third Report;

b)

authorizing the Receiver to retain the Non-Refundable Portion of the Deposit
(as each term is defined below);

c)

approving the Settlement Agreement and Release (the “Dol Settlement
Agreement”) dated March 24, 2021 between the Receiver and the Purchaser,
which provides for payment in the amount of $55,774.32 to the Purchaser as
compensation for services provided to the Receiver pursuant to the APA to
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complete UBS’s Scientific Research and Experimental Development claim (the
“SRED Claim”) for fiscal 2019;
d)

authorizing the Receiver to distribute $45,546.22 to Service Canada in respect
of the Wage Earner Protection Program Act, S.C. 2005, c. 47, s. 1 (“WEPPA”)
secured claim;

e)

approving the Receiver’s Final Statement of Receipts and Disbursements for
the period May 28, 2019 to April 8, 2021 (the “Final R&D”);

f)

approving the fees and disbursements of the Receiver and its counsel, including
the estimated fees to completion of the Receivership Proceedings, as more fully
described below;

g)

discharging BDO as Receiver of all of the assets, undertakings and properties
of the Debtors upon filing by the Receiver of a certificate (the “Receiver’s
Discharge Certificate”) substantially in the form set out in Schedule “A” of
the Discharge Order upon completion of the Remaining Activities (as defined
below); and

h)

releasing BDO from any and all liability that it now has or may have by reason
of, or in any way arising out of, the acts or omissions of BDO while acting in
its capacity as Receiver in the Receivership Proceedings, save and except for
any gross negligence or willful misconduct on the Receiver’s part, upon the
filing of the Receiver’s Discharge Certificate.
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TERMS OF REFERENCE
10.

In preparing this Third Report, the Receiver has been provided with, and has relied upon
unaudited, draft and/or internal financial information, the Debtors’ books and records,
discussions with management of the Debtors (“Management”), and information from
third-party sources (collectively, the “Information”). Except as described in this Third
Report:
(a) the Receiver has reviewed the Information for reasonableness, internal consistency
and use in the context in which it was provided. However, the Receiver has not
audited or otherwise attempted to verify the accuracy or completeness of the
Information in a manner that would wholly or partially comply with Canadian
Auditing Standards (“CAS”) pursuant to the Chartered Professional Accountants
Canada Handbook and, accordingly, the Receiver expresses no opinion or other
form of assurance contemplated under CAS in respect of the Information; and
(b) the Receiver has prepared this Third Report in its capacity as a Court-appointed
officer to support the Court’s approval of the relief being sought by the Receiver.
Parties using the Third Report other than for the purposes outlined herein are
cautioned that it may not be appropriate for their purposes.

11.

Unless otherwise stated, all dollar amounts contained in this Third Report are expressed in
Canadian dollars.

12.

Unless otherwise provided, all other capitalized terms not otherwise defined in this Third
Report are as defined in the Receivership Order.
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13.

A copy of the Third Report and all other Court materials, orders and endorsements issued
in these proceedings are, and will be, available on the Receiver’s website (the “Receiver’s
Website”) located at www.extranets.bdo.ca/uniquebroadbandsystems.

RECEIVER’S ACTIVITIES
14.

In addition to the other activities described in this Third Report, since the date of the Second
Report, the Receiver:
a)

continued to manage the day-to-day operations of the Debtors, including
monitoring disbursements and other business and financial affairs until the sale
transaction closed with the Purchaser;

b)

filed all government returns in respect the Debtors’ businesses;

c)

engaged in discussions with the Purchaser and UBS’s main customer to obtain
the customer’s consent to assign a design, development and purchase
agreement (the “Customer Contract”) to the Purchaser;

d)

negotiated and entered into a confidential settlement agreement between UBS’s
main customer, the Purchaser, the Receiver and UBS, which provided for the
termination of the Customer Contract and settlement of amounts related
thereto;

e)

completed the sale transaction with the Purchaser and filed the Receiver’s
Certificate confirming the closing of the sale transaction;
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f)

negotiated and entered into the U.S. Settlement Agreement with the U.S.
Landlord and sought and obtained the U.S. Settlement Approval Order;

g)

negotiated a settlement with UBS’s landlord of the 400 Spinnaker Way,
Vaughan, ON premises in respect of taxes, maintenance and insurance
(“TMI”) owing under the commercial lease;

h)

communicated with Thomson Broadcast US Inc. and Phenixya SAS (together
“Thomson”) with respect to the Non-Refundable Portion of the Deposit
(defined and described below);

i)

administered payments under WEPPA for the former UBS employees;

j)

prepared and filed UBS’s T4’s and Records of Employment;

k)

filed all payroll tax returns and W-2 wage and tax statements for the former
Axera employees;

l)

prepared and filed UBS’s corporate income tax return and SRED Claim for the
fiscal year ending July 31, 2019;

m)

prepared and filed the corporate income tax return for the period ending July
31, 2020 covering the period August 1, 2019 to December 20, 2019 during
which the Receiver continued to operate UBS’s business;

n)

communicated with the Debtors’ employees and their various landlords located
in Ontario and Pennsylvania to advise of the status of the sale transaction and
the future implications on those parties;
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o)

responded to inquiries and provided updates to the major stakeholders;

p)

communicated with the Canada Revenue Agency (“CRA”) with regard to its
audit and reassessment of Harmonized Sales Tax (“HST”) pursuant to
paragraph 296(1)(b) of the Excise Tax Act (“ETA”);

q)

reviewed PIER reports received from CRA;

r)

provided periodic updates on the status of the Receivership Proceedings to
EDC; and

s)

drafted the Final Report.

RETENTION OF THE NON-REFUNDABLE PORTION OF THE DEPOSIT
15.

As described in the Second Report, the Receiver initially accepted an offer from Thomson
to purchase the Debtors’ assets, which was set out in a letter of intent dated July 22, 2019
(the “Letter of Intent”). A copy of the Second Report (without appendices) is attached
hereto as Appendix “D”.

16.

The Letter of Intent provided that, among other things, (i) Thomson would acquire
substantially all of the assets of the Debtors in exchange for the purchase price set out
therein, (ii) Thomson and the Receiver would use good faith efforts to negotiate and execute
a definitive, binding purchase agreement by no later than August 1, 2019, (iii) Thomson
would pay the Receiver a deposit of 10% of the purchase price (the “Deposit”), and (iv) the
Receiver will carry out the business and activities of the Debtors in the ordinary course
consistent with past practice with a view to preserving the goodwill of the business.
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17.

The Letter of Intent was not binding, except for certain sections therein which included that
“if the Receiver accepts Thomson’s offer to acquire the assets as set out in [the Letter of
Intent], One Hundred Thousand ($100,000) Canadian Dollars of the deposit will be nonrefundable. If Thomson’s offer for the UBS assets is not accepted by the Receiver all of
the deposit will be refunded”. The $100,000 portion of the Deposit is referred to herein as
the “Non-Refundable Portion”.

18.

Over a three-month period, the Receiver attempted to negotiate an asset purchase agreement
with Thomson. During the course of the negotiations, the Receiver continued the day-today operations of the Debtors in an effort to maintain the goodwill of the business to sell
the operations as a going concern to Thomson, as required pursuant to the Letter of Intent,
including Axcera in the United States which was incurring operating losses during the
Receivership Proceedings.

19.

Unfortunately, as a result of significant delay on Thomson’s part, the discussions between
the Receiver and Thomson broke down and the Receiver ultimately terminated such
discussions by letter to Thomson’s counsel dated November 8, 2019 (the “November 8
Letter”). The November 8 Letter further stated that, as a result of Thomson’s delay in
expeditiously negotiating an asset purchase agreement, the Receiver would return the
Deposit to Thomson, less the Non-Refundable Portion.

20.

The Receiver filed a Confidential Report to the Court dated December 4, 2019 (the
“Confidential Report”) to provide the Court with the Receiver’s documents and
information in support of its request to maintain the Non-Refundable Portion of the Deposit.
The Confidential Report detailed the discussions between the Receiver and Thomson and
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appended various correspondence between the parties. Pursuant to the AVO, the
Confidential Report was sealed from public record pending further order of the Court.
21.

Pursuant to the Endorsement of Justice McEwen dated December 12, 2019 (the “December
Endorsement”), the Receiver’s retention of the Non-Refundable Portion of the Deposit
was approved. The December Endorsement further provided that Thomson may bring a
motion to seek to obtain a return of the Non-Refundable Portion of the Deposit by serving
its motion materials on the Receiver and the Service List by no later December 20, 2019,
with a return date to be scheduled at a 9:30 a.m. chambers attendance on the first available
date in January 2020 if the parties cannot agree to such date and schedule. A copy of the
December Endorsement is attached hereto as Appendix “E”.

22.

On December 20, 2019, counsel to Thomson served a Notice of Motion and Affidavit of
Aby Alexander sworn December 20, 2019 (the “Thomson Materials”) in respect of a
motion on a date to be fixed at a 9:30 a.m. scheduling hearing. A copy of the Thomson
Materials (without exhibits) is attached hereto as Appendix “F”.

23.

Following the receipt of the Thomson Materials, the Receiver provided Thomson’s counsel
with a copy of the Confidential Report and engaged in discussions with Thomson’s counsel
with a view to (i) reach a settlement to address the Non-Refundable Portion of the Deposit;
and (ii) schedule Thomson’s motion for the return of the Non-Refundable Portion of the
Deposit in the event that a settlement among the parties could not be reached.

24.

Although discussions between the parties took place, the parties were unable to reach a
settlement in respect of the dispute relating to the Non-Refundable Portion of the Deposit.
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25.

Further, the Receiver attempted on numerous occasions to set a timetable for Thomson’s
motion to be heard, however, Thomson has not taken steps to settle a timetable with the
Receiver or schedule a scheduling motion with the Court. The last correspondence from
Thomson’s counsel on this issue was April 13, 2020 – one year ago, and the Receiver’s
subsequent emails to Thomson’s counsel were not responded to.

26.

In the circumstances and given that Thomson has not scheduled the return date for its
motion, the Receiver is seeking an order confirming that the Receiver is entitled to retain
the Non-Refundable Portion of the Deposit in accordance with the prior Endorsement of
this Court.

SALE TRANSACTION
27.

The sale transaction contemplated under the APA closed on December 20, 2019. The
excluded assets in the APA included, among other things, the Axcera Assets, any SRED
Claim, all accounts receivable owing to UBS prior to the closing date and the “Controlled
Goods” (unless a Controlled Goods Certificate was provided in form satisfactory to the
Receiver prior to closing). The purchase price received for UBS’s assets was $750,000.

28.

UBS’s business and assets were sold on a going concern basis thereby preserving the
employment of UBS’s employees. Additionally, the sale preserved a tenant for the landlord
to the UBS premises located at 120 Spinnaker Way, Vaughan, ON.

29.

The sale transaction was approved by EDC, the key stakeholder with an economic interest
in the Debtors’ assets.
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SRED CLAIM SETTLEMENT
30.

The APA granted the Receiver the option, exercisable within thirty (30) days following
closing, to retain the Purchaser and certain of its employees (based on the compensation
model set out in Schedule “A” to the APA) to assist the Receiver with an application on
behalf of UBS to the Canadian Scientific Research and Experimental Development
Incentive Program in pursuit of a SRED Claim in respect of the fiscal year ending July 31,
2019. As stated, the SRED Claim was an excluded asset under the APA and provided the
Receiver with an additional source of recovery in the Receivership Proceedings.

31.

In reviewing UBS’s financial information with a view to considering whether to file a
SRED Claim, the Receiver determined that the recovery from the SRED Claim could be in
the range of $400,000 to $440,000. Accordingly, the Receiver exercised the option under
the APA to retain the Purchaser to assist the Receiver to complete the SRED Claim. The
Purchaser’s engineers (being the former engineers of UBS), documented and provided a
write-up of the scientific research and experimental development work performed by UBS
and provided the Receiver with the financial records to support filing the SRED Claim.

32.

The Receiver completed and filed the corporate income tax return and SRED Claim for the
year ended July 31, 2019 on the January 31, 2020 filing deadline.

33.

The APA set out a model for compensating the Purchaser for its assistance in completing
the SRED Claim, which was based on the actual cash received by the Receiver for any
refund in respect of the SRED Claim. Pursuant to the APA, the Receiver would pay the
Purchaser either (i) if the Receiver receives a refund for the SRED Claim in an amount
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below $200,000, a flat fee of $20,000, or (ii) if the refund for the SRED Claim is $200,000
or greater, 30% of the amount received by the Receiver.
34.

At the time of negotiating the APA, there were no known liabilities owing to CRA by UBS
based on the results of the payroll and HST audits completed by CRA in October 2019.
The CRA had withdrawn a previous claim of $14,249.31 in respect of unremitted employee
payroll withholdings, including a deemed trust claim of $9,319.54, and had posted a refund
on UBS’s payroll account of $58,196.81. Accordingly, the terms and conditions in the
APA, and compensation model set out in Schedule “A” to the Purchase Agreement, did not
contemplate any potential setoff claims from CRA against the refund from the SRED Claim.

35.

Following the filing of the corporate income tax return and SRED Claim, the Receiver
received a Notice of Reassessment in February 2020 in respect of HST owing by UBS
totaling $303,124.59 (as more fully described in the “Deemed Trusts and Priority Claims”
section below).

36.

The CRA Notice of Assessment in respect of the SRED Claim received in April 2020
disclosed that the refund to be received by the Receiver in respect of the SRED Claim was
$430,842.21. Therefore, pursuant to the terms of the APA, 30% of such amount (being
$129,252.66) would be payable to the Purchaser as compensation for assisting the Receiver
with filing the SRED Claim. However, given the HST reassessment, the Receiver only
actually received cash of $185,914.43 for the SRED Claim as CRA exercised its right of
setoff among all of UBS’s accounts with CRA.

37.

While the Receiver interpreted the compensation payable to the Purchaser under the APA
for its assistance in preparing the SRED Claim to be based on the amounts actually received
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by the Receiver (and therefore, since such amounts were less than $200,000, a flat fee of
$20,000 would be payable to the Purchaser as compensation for its services), given the
ambiguity of such interpretation and in an effort to avoid unnecessary litigation, the
Receiver has entered into the Dol Settlement Agreement with the Purchaser to compensate
the Purchaser 30% of the SRED refund actually received of $185,914.43, being an amount
of $55,774.32 (the “Dol Payment”), in exchange for a final release in favour of the
Receiver. The Receiver considers this to be a reasonable settlement in the circumstances.
The Dol Payment is payable by the Receiver to the Purchaser within five business days of
an order of the Court approving the Dol Settlement Agreement.
38.

Attached as Appendix “G” is a copy of the Dol Settlement Agreement as executed by the
Purchaser. In the circumstances, the Receiver is seeking the Court’s approval to execute
the Dol Settlement Agreement and make the Dol Payment to the Purchaser.

UBS-AXCERA INC.’S ASSETS IN THE UNITED STATES
39.

As mentioned above, the Axcera Assets were excluded assets under the APA. After the
Receiver terminated its negotiations with Thomson, given that Axcera was operating at a
loss, the Receiver shut down Axcera’s operations and terminated its employees.

40.

Axcera was a tenant under the lease agreement with the U.S. Landlord dated September 1,
2012 (the “Lease”) for the lease of the premises located at 103 Freedom Drive, Lawrence,
Pennsylvania (the “U.S. Premises”).
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41.

The Receiver occupied the U.S. Premises from the date of the Receivership Order until
December 31, 2019. The Receiver paid the U.S. Landlord occupation rent of US$27,287.05
per month during the period of its occupancy pursuant to the terms of the Lease.

42.

The Receiver obtained an appraisal of the liquidation value of the Axcera Assets. Given
that most of Axcera’s telecommunications equipment and component part inventory was
outdated and/or obsolete, the liquidation value of the Axcera Assets compared to the cost
of conducting an onsite auction over a 90-day period, including occupation costs, rendered
an auction cost prohibitive.

43.

The Receiver and the Landlord engaged in negotiations in an attempt to resolve any and all
disputes regarding the Lease, the U.S. Premises, and the Axcera Assets and entered into the
U.S. Settlement Agreement, which was approved by U.S. Court pursuant to the U.S.
Settlement Approval Order, a copy of which is attached hereto as Appendix “H”.

44.

Pursuant to the U.S. Settlement Agreement, the Receiver abandoned any right, title, interest
of the Debtors in the Axcera Assets located at the U.S. Premises. The U.S. Landlord would
liquidate and attempt to sell the Axcera Assets and apply the liquidation proceeds first to
(i) commercially reasonable costs of liquidation and (ii) any amounts outstanding on
account of unpaid rent through March 31, 2020, and then, to the extent any residual funds
remained, to the Receiver for the benefit of the Debtors’ estate.

45.

In conjunction with abandoning the Axcera Assets, the Receiver agreed to release any
existing or future rights or interest of the Debtors in the Lease, U.S. Premises and the Axcera
Assets on behalf of itself and the Debtors. In exchange for the abandonment and related
release of rights and interests in the Axcera Assets, the U.S. Landlord agreed to release the
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Receiver and the Debtors with respect to any and all existing potential claims arising out of
or in any way related to the Lease, U.S. Premises, Axcera Assets, including, but not limited
to, all unpaid rents.
46.

The Receiver did not receive any recovery from the U.S. Settlement Agreement.

DEEMED TRUSTS AND PRIORITY CLAIMS
47.

The Receiver administered payments pursuant to the WEPPA in respect of UBS’s former
employees. The Receiver received a priority secured claim from Service Canada (the
“WEPPA Claim”) totaling $45,546.22 pursuant to the WEPPA and section 81.4(4) of the
Bankruptcy and Insolvency Act, R.S.C 1985, c.B-3, as amended (the “BIA”) in respect of
amounts paid out to the Debtor’s former employees for outstanding wages and vacation
pay. The WEPPA Claim ranks ahead of both the Receiver’s Charge and repayment of the
Receiver’s Borrowings pursuant to the Receivership Order. Accordingly, the Receiver is
seeking the Court’s approval to pay $45,546.22 to Service Canada (the “WEPPA
Distribution”), satisfying the WEPPA Claim in full.

48.

The Receiver arranged for CRA to conduct a payroll audit in October 2019. The CRA
subsequently withdrew its claim for outstanding employee payroll deduction withholdings
totaling $14,249.31, including a deemed trust claim of $9,319.54, and posted a refund on
UBS’s payroll account in the amount of $58,196.81.

49.

The CRA also completed an HST audit in October 2019. After the audit, in February 2020
the CRA disallowed certain claimed input tax credits under subsections 169(1) and 169(4)
of the ETA giving rise to a deemed trust claim for unremitted HST of $23,778.50.
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Additionally, CRA reassessed HST payable under paragraph 296(1)(b) of the ETA for input
tax credits claimed by UBS in respect of accounts payable which remained unpaid as at the
date of the Receivership Order as disclosed by the Receiver in its Section 245 and 246
Notices pursuant to the BIA. As a result of the reassessment pursuant to paragraph
296(1)(b) of the ETA, the CRA filed an unsecured claim with the Receiver in respect of
outstanding HST of $279,346.09. The combined total of the HST claims filed by CRA was
$303,124.59.
50.

The CRA offset the refund on the payroll account of $58,196.81 against the unsecured HST
claim of $303,124.59 leaving an HST liability and claim of $244,927.78. The CRA
thereafter setoff the entirety of its remaining HST claim of $244,927.78 against UBS’s
SRED refund of $430,842.21, as detailed above. As a result, all CRA claims in respect of
outstanding HST have been paid in full.

STATEMENT OF RECEIPTS AND DISBURSEMENTS
51.

The Receiver's Final R&D, attached hereto as Appendix “I”, reports net receipts over
disbursements for the period in the amount of $384,936.02, after provision for payment of
the Dol Payment, WEPPA Distribution, and payment of outstanding professional fees,
including the estimated fees to completion of the Receivership Proceedings.

52.

The Receiver will distribute the remaining estate funds to TD and EDC on a pari passu
basis as partial repayment of the Receiver’s Borrowings. There are insufficient funds to
repay the Receiver’s Borrowings in full.
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FEE APPROVAL
53.

The Receiver and its legal counsel have been paid their fees and disbursements at their
standard rates and charges by the Receiver from time to time. The Receiver and its counsel
have all maintained records of their professional time and costs and now seek approval for
their fees and disbursements as set out below.

54.

The Receiver requests that the Court approve its accounts for the period from December 1,
2019 to April 8, 2021, in the amount of $154,565.75 for fees and disbursements, including
HST of $17,781.90, plus an estimate of fees to completion of the Receivership Proceedings
in the amount of $4,500 plus HST, as further described in the Affidavit of Gary Cerrato
sworn April 12, 2021 (the “Cerrato Affidavit”), a copy of which is attached hereto as
Appendix “J”.

55.

The total fees and disbursements of Thornton Grout Finnigan LLP, counsel to the Receiver,
for the period December 1, 2019 to April 11, 2021 total $98,506.17, including fees in the
amount of $61,880.00, disbursements in the amount of $29,162.68, and HST in the amount
of $7,463.49, as further described in the Affidavit of D.J. Miller sworn April 12, 2021 (the
“Miller Affidavit”), a copy of which is attached hereto as Appendix “K”. TGF has
estimated fees to the completion of the receivership proceedings in the amount of $5,000
plus HST, which is reflected in the totals above. The disbursements include payment of the
fees and disbursements incurred by the Receiver’s U.S. counsel, Morris, Nichols, Arsht &
Tunnell LLP, which total $27,153.75 for such period.

56.

The Receiver respectfully submits that the fees and disbursements of the Receiver and its
counsel, as set out in the Cerrato Affidavit and the Miller Affidavit, are reasonable in the
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circumstances and have been validly incurred in accordance with the provisions of the
Receivership Order. Accordingly, the Receiver requests the approval of the fees and
disbursements of itself and its counsel, at this time.

DISCHARGE OF THE RECEIVER
57.

To the best of the Receiver’s knowledge, the Receiver has completed the realization of
substantially all of Debtors’ assets.

58.

All of the Receiver’s duties as set out in the Receivership Order will be completed upon the
completion of the following activities (collectively, the “Remaining Activities”): (i) the
filing of this Third Report and the Discharge Order, if granted; (ii) filing the final estate
HST returns; (iii) making the Dol Payment; (iv) making the WEPPA Distribution; (v)
repaying a portion of the Receiver’s Borrowings on a pari passu basis; (vi) paying all of
the outstanding professional fees; and (vii) filing the Receiver’s final report pursuant to
section 246(3) of the BIA with the Office of the Superintendent of Bankruptcy. Once the
Receiver has completed the Remaining Activities, the Receiver proposes to file the
Receiver’s Discharge Certificate with the Court certifying same to obtain a discharge and
release over the undertaking, property and assets of the Debtors.

RECOMMENDATION
59.

For the reasons set out above, the Receiver respectfully requests that the Court approve the
Receiver’s request for the Discharge Order granting the following relief:
a)

authorizing Receiver to retain the Non-Refundable portion of the Deposit;
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b)

approving the Dol Settlement Agreement and directing the Receiver to execute
the Dol Settlement Agreement and make the Dol Payment;

c)

authorizing and directing the Receiver to make the WEPPA Distribution;

d)

approving the Receiver’s Final R&D;

e)

approving the fees and disbursements of the Receiver as set out in the Cerrato
Affidavit, and authorizing the Receiver to pay all approved and unpaid fees and
disbursements;

f)

approving the fees and disbursements of the Receiver’s counsel as set out in
the Miller Affidavit, and authorizing the Receiver to pay all approved and
unpaid legal fees and disbursements;

g)

upon the filing by the Receiver of the Receiver's Discharge Certificate,
discharging BDO as Receiver of all of the assets, undertakings and properties
of the Debtors; and

h)

upon the filing of the Receiver’s Discharge Certificate, releasing BDO from
any and all liability it now has or may have by reason of, or in any way arising
out of, the acts of omissions of BDO while acting in its capacity as Receiver in
the Receivership Proceedings, save and except for any gross negligence or
willful misconduct on the Receiver’s part.
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All of which is respectfully submitted this 12th day of April, 2021.
BDO Canada Limited
Solely in its capacity as the Court-appointed
receiver of the assets, undertakings and properties
of Unique Broadband Systems Ltd. and UBS-Axcera Inc.,
and not in its personal or corporate capacity
Per:
Gary Cerrato, CIRP, LIT
Senior Vice President
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APPENDIX “A”

Court File No. CV-19 --ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

CL

\e

MONDAY, THE 15TH

THE HONOURABLE '\
w/gme
US-T-ICE
• I
•
t

DAY OF APRIL, 2019

1

"
I,N TH-E MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as
ämentkii, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3, as amended
BETWEEN:
THE TORONTO-DOMINION BANK
Applicant
- and UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondent

ORDER

(appointing Receiver)
THIS APPLICATION made by The Toronto-Dominion Bank (the "Applicant") for an
Order pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as
amended (the "BIA") and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as
amended (the "CJA") appointing BDO Canada Limited as receiver and manager (in such
capacities, the "Receiver") without security, of all of the assets, undertakings and properties of
Unique Broadband Systems Ltd. and UBS-Axcera Inc. (together, the "Debtors") acquired for, or
used in relation to a business carried on by the Debtors, was heard this day at 330 University
Avenue, Toronto, Ontario.

2
ON READING the affidavit of Jeff Swan sworn April 11, 2019 and the Exhibits thereto
and on hearing the submissions of counsel for the Applicant, no one appearing for the Debtors
although duly served as appears from the affidavit of service of Maria Magni sworn April 15,
2019, and on reading the consent of BDO Canada Limited to act as the Receiver,
SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Application and the

Application is hereby abridged and validated so that this Application is properly returnable today
and hereby dispenses with further service thereof.
APPOINTMENT
2.

THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of

the CJA, BDO Canada Limited is hereby appointed Receiver, without security, of all of the
assets, undertakings and properties of the Debtors acquired for, or used in relation to a business
carried on by the Debtors, including all proceeds thereof (the "Property").
RECEIVER'S POWERS
3.

THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the
following where the Receiver considers it necessary or desirable:
(a)

to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the
Property;

(b)

to receive, preserve, and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, arranging for provision of utilities,
the engaging of independent security personnel, the taking of physical
inventories and the placement of such insurance coverage as may be
necessary or desirable;

(c)

to manage, operate, and carry on the business of the Debtors, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or
cease to perform any contracts of the Debtors;

(d)

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver's powers and duties, including without limitation those
conferred by this Order;

(e)

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Debtors or any part
or parts thereof;

(0

to receive and collect all monies and accounts now owed or hereafter
owing to the Debtors and to exercise all remedies of the Debtors in
collecting such monies, including, without limitation, to enforce any
security held by the Debtors;

(g)

to settle, extend or compromise any indebtedness owing to the Debtors;

(h)

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the
name and on behalf of the Debtors, for any purpose pursuant to this Order;

(i)

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtors, the Property or the Receiver, and to
settle or compromise any such proceedings. The authority hereby
conveyed shall extend to such appeals or applications for judicial review
in respect of any order or judgment pronounced in any such proceeding;

(i)

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its
discretion may deem appropriate;

(k)

to sell, convey, transfer, lease or assign the Property or any part or parts
thereof out of the ordinary course of business,

(i)

without the approval of this Court in respect of any transaction not
exceeding [$100,000], provided that the aggregate consideration
for all such transactions does not exceed [$300,000]; and

(ii)

with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds
the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, or section 31 of the Ontario Mortgages
Act, as the case may be, shall not be required.
(1)

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,
free and clear of any liens or encumbrances affecting such Property;

(m)

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such
terms as to confidentiality as the Receiver deems advisable;

(n)

to register a copy of this Order and any other Orders in respect of the
Property against title to any of the Property;

(o)

to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and

5on behalf of and, if thought desirable by the Receiver, in the name of the
Debtors;
to enter into agreements with any trustee in bankruptcy appointed in
respect of the Debtors, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property
owned or leased by the Debtors;

(q)

to exercise any shareholder, partnership, joint venture or other rights
which the Debtors may have;

(r)

to make an assignment in bankruptcy on behalf of either of the Debtors;
and

(s)

to take any steps reasonably incidental to the exercise of these powers or
the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),
including the Debtors, and without interference from any other Person.
DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER
4.

THIS COURT ORDERS that (i) the Debtors, (ii) all of their cuiTent and former directors,

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons
acting on their instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such
Property to the Receiver upon the Receiver's request.
5.

THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the

existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
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affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the "Records") in
that Person's possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the Receiver due
to the privilege attaching to solicitor-client communication or due to statutory provisions
prohibiting such disclosure.
6.

THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that
may be required to gain access to the information.
7.

THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords

with notice of the Receiver's intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Receiver's entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Receiver, or by further Order of this Court

7
upon application by the Receiver on at least two (2) days' notice to such landlord and any such
secured creditors.
NO PROCEEDINGS AGAINST THE RECEIVER
8.

THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except
with the written consent of the Receiver or with leave of this Court.
NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY
9.

THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the

Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of
the Debtors or the Property are hereby stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES
10.

THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or

affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any "eligible financial contract" as defined in the BIA, and further provided that
nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business
which the Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors
from compliance with statutory or regulatory provisions relating to health, safety or the
environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,
or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH THE RECEIVER
11.

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by either of the Debtors, without written consent of the
Receiver or leave of this Court.
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CONTINUATION OF SERVICES
12.

THIS COURT ORDERS that all Persons having oral or written agreements with the

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtors are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtors' current
telephone numbers, facsimile numbers, interne addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtors or
such other practices as may be agreed upon by the supplier or service provider and the Receiver,
or as may be ordered by this Court.
RECEIVER TO HOLD FUNDS
13.

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of

payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the
credit of such Post Receivership Accounts from time to time, net of any disbursements provided
for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or
any further Order of this Court.
EMPLOYEES
14.

THIS COURT ORDERS that all employees of the Debtors shall remain the employees of

the Debtors until such time as the Receiver, on the Debtors' behalf, may terminate the
employment of such employees. The Receiver shall not be liable for any employee-related
liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of
the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in
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respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner
Protection Program Act.
PIPEDA
15.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a manner which is in all
material respects identical to the prior use of such information by the Debtors, and shall return all
other personal information to the Receiver, or ensure that all other personal information is
destroyed.
LIMITATION ON ENVIRONMENTAL LIABILITIES
16.

THIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in

- 10 pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in
possession.
LIMITATION ON THE RECEIVER'S LIABILITY
17.

THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result

of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any
other applicable legislation.
RECEIVER'S ACCOUNTS
18.

THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their

reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on
the Property, as security for such fees and disbursements, both before and after the making of
this Order in respect of these proceedings, and that the Receiver's Charge shall form a first
charge on the Property in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7),
81.4(4), and 81.6(2) of the BIA.
19.

THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are
hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.
20.

THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates
and charges of the Receiver or its counsel, and such amounts shall constitute advances against its
remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP
21.

THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to

borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$250,000 (or such greater amount as this Court may by further Order authorize) at any time, at
such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge")
as security for the payment of the monies borrowed, together with interest and charges thereon,
in priority to all security interests, trusts, liens, charges and encumbrances, statutory or
otherwise, in favour of any Person, but subordinate in priority to the Receiver's Charge and the
charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.
22.

THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other

security granted by the Receiver in connection with its borrowings under this Order shall be
enforced without leave of this Court.
23.

THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates

substantially in the form annexed as Schedule "A" hereto (the "Receiver's Certificates") for any
amount borrowed by it pursuant to this Order.
24.

THIS COURT ORDERS that the monies from time to time borrowed by the Receiver

pursuant to this Order or any further order of this Court and any and all Receiver's Certificates
evidencing the same or any part thereof shall rank on a pani passu basis, unless otherwise agreed
to by the holders of any prior issued Receiver's Certificates.
SERVICE AND NOTICE
25.

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List
website

at

http://www.ontariocourts.ca/scj/practice/practice-directionshoronto/e-service-

- 12 protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the
following URL: http://www.extranets.bdo.ca/UniqueBroadbandSystems.
26.

THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery, email, or
facsimile transmission to the Debtors' creditors or other interested parties at their respective
addresses as last shown on the records of the Debtors and that any such service or distribution by
courier, personal delivery, email, or facsimile transmission shall be deemed to be received on the
next business day following the date of forwarding thereof, or if sent by ordinary mail, on the
third business day after mailing.
RETENTION OF LAWYERS
27.

THIS COURT ORDERS that the Receiver may retain solicitors to represent and advise

the Receiver in connection with the exercise of the Receiver's powers and duties, including
without limitation, those conferred by this Order. Such solicitors may include Thornton Grout
Finnigan LLP, solicitors for the Applicant herein, in respect of any matter where there is no
conflict of interest. The Receiver shall, however, retain independent solicitors in respect of any
legal advice or services where a conflict exists, or may arise.
GENERAL
28.

THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.
29.

THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of either of the Debtors.

- 13 30.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
All courts, tribunals, regulatory and administrative bodies are hereby respectfully

Order.

requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and
its agents in carrying out the terms of this Order.
31.

THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside
Canada.
32.

THIS COURT ORDERS that the Applicant shall have its costs of this Application, up to

and including entry and service of this Order, provided for by the terms of the Application
security or, if not so provided by the Applicant's security, then on a substantial indemnity basis
to be paid by the Receiver from the Debtors' estate with such priority and at such time as this
Court may determine.
33.

THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may
order.
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SCHEDULE "A"
RECEIVER CERTIFICATE
CERTIFICATE NO.
AMOUNT $
1.

THIS IS TO CERTIFY that BDO Canada Limited, the receiver (the "Receiver") of the

assets, undertakings and properties of Unique Broadband Systems Ltd. and UBS-Axcera Inc.
(together, the "Debtors") acquired for, or used in relation to a business carried on by the
Debtors, including all proceeds thereof (collectively, the "Property") appointed by Order of the
Ontario Superior Court of Justice (Commercial List) (the "Court") dated the 15th day of April,
2019 (the "Order") made in an action having Court file number CV-19-

, has

received as such Receiver from the holder of this certificate (the "Lender") the principal sum of
, being part of the total principal sum of $

which the Receiver is

authorized to borrow under and pursuant to the Order.
2.

The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily][monthly not in advance on the

day

of each month] after the date hereof at a notional rate per annum equal to the rate of

per

cent above the prime commercial lending rate of Bank of
3.

from time to time.

Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself
out of such Property in respect of its remuneration and expenses.
4.

All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.
5.

Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver

2
to any person other than the holder of this certificate without the prior written consent of the
holder of this certificate.
6.

The charge securing this certificate shall operate so as to permit the Receiver to deal with

the Property as authorized by the Order and as authorized by any further or other order of the
Court.
7.

The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.
DATED the

day of

, 20_.
BDO Canada Limited, solely in its capacity
as Receiver of the Property, and not in its
personal capacity
Per:
Name:
Title:

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended
THE TORONTO-DOMINION BANK
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and

UNIQUE BROADBAND SYSTEMS LTD. and UBSAXCERA INC.
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?

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto

ORDER
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100 Wellington Street West
Suite 3200, P.O. Box 329
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Tel:
416-304-0559
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Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
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THURSDAY, THE 12TH

-etc)

DAY OF DECEMBER, 2019

efe ER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as
in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
amen
1985, c. B-3, as amended
BETWEEN:
EXPORT DEVELOPMENT CANADA

Applicant

- and —
UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.

Respondents
APPROVAL AND VESTING ORDER

THIS MOTION, made by BDO Canada Limited in its capacity as the Court-appointed
receiver and manager (the "Receiver") of the undertaking, property and assets of Unique
Broadband Systems Ltd. (the "Debtor") for an order approving the sale transaction (the
"Transaction") contemplated by an agreement of purchase and sale (the "Sale Agreement")
between the Receiver and DOL Technologies Inc. (the "Purchaser") dated November 26, 2019
and appended to the Second Report of the Receiver dated December 4, 2019 (the "Second
Report"), and vesting in the Purchaser the Debtor's right, title and interest in and to the assets
described in the Sale Agreement (the "Purchased Assets"), was heard this day at 330 University
Avenue, Toronto, Ontario.
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ON READING the Second Report, the affidavit of D.J. Miller sworn December 2, 2019
(the "Miller Affidavit"), the Affidavit of Derek Abbott dated December 4, 2019 (the "Abbott
Affidavit"), the Affidavit of Shakaira John dated December 2, 2019 (the "John Affidavit") and
the Affidavit of Gary Cerrato dated December 3, 2019 (the -Cerrato Affidavit"), Confidential
Report to the Court dated December 4, 2019 (the "Confidential Report") and on hearing the
submissions of counsel for the Receiver, counsel for the Applicant, counsel for the Purchaser,
counsel for Sirius XM Radio Inc. and Sirius XM Canada Inc., no one appearing for any other
person on the service list, although properly served as appears from the affidavit of Rachel
Bengino sworn December 5, 2019, filed:
SALE TRANSACTION
1.

THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, and

the execution of the Sale Agreement by the Receiver is hereby authorized and approved, with
such minor amendments as the Receiver may deem necessary.

The Receiver is hereby

authorized and directed to take such additional steps and execute such additional documents as
may be necessary or desirable for the completion of the Transaction and for the conveyance of
the Purchased Assets to the Purchaser.
2.

THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver's

certificate to the Purchaser substantially in the form attached as Schedule A hereto (the
"Receiver's Certificate"), all of the Debtor's right, title and interest in and to the Purchased
Assets described in the Sale Agreement shall vest absolutely in the Purchaser, free and clear of
and from any and all security interests (whether contractual, statutory, or otherwise), hypothecs,
mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens,
executions, levies, charges, or other financial or monetary claims, whether or not they have
attached or been perfected, registered or filed and whether secured, unsecured or otherwise
(collectively, the "Claims") including, without limiting the generality of the foregoing: (i) any
encumbrances or charges created by the Order of the Honourable Justice Hainey dated April 15,
2019, as issued and entered on May 28, 2019 (the "Receivership Order"); and (ii) all charges,
security interests or claims evidenced by registrations pursuant to the Personal Property Security
Act (Ontario) or any other personal property registry system and, for greater certainty, this Court
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orders that all of the Encumbrances affecting or relating to the Purchased Assets are hereby
expunged and discharged as against the Purchased Assets.
3.

THIS COURT ORDERS that for the purposes of determining the nature and priority of

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead
of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate all
Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets
with the same priority as they had with respect to the Purchased Assets immediately prior to the
sale, as if the Purchased Assets had not been sold and remained in the possession or control of
the person having that possession or control immediately prior to the sale.
4.

THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of

the Receiver's Certificate, forthwith after delivery thereof.
5.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver is authorized and permitted
to disclose and transfer to the Purchaser all human resources and payroll information in the
Company's records pertaining to the Debtor's past and current employees, including personal
information of those Transferred Employees (as such term is defined in the Sale Agreement).
The Purchaser shall maintain and protect the privacy of such information and shall be entitled to
use the personal information provided to it in a manner which is in all material respects identical
to the prior use of such information by the Debtor.
6.

THIS COURT ORDERS that, notwithstanding:
(a)

the pendency of these proceedings;

(b)

any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any
bankruptcy order issued pursuant to any such applications: and

(c)

any assignment in bankruptcy made in respect of the Debtor;
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the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on
any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or
voidable by creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent
preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable
transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or
provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant
to any applicable federal or provincial legislation.
INTERIM DISTRIBUTION
7.

THIS COURT ORDERS that the amounts borrowed by the Receiver pursuant to

paragraph 21 of the Receivership Order (as such amount was increased in the Order of the
Honourable Justice McEwen dated August 27, 2019) as evidenced by the Receiver's Certificates

issued to (i) The Toronto-Dominion Bank on June 10, 2019 in the principal amount of $150,000,

(ii) Export Development Canada on July 8, 2019 in the principal amount of $100,000, and (iii)
Export Development Canada on September 3, 2019 in the principal amount of $350,000

(collectively with accrued and accruing interest thereon, the "Receiver's Borrowings") shall be

subject to the Receiver's Borrowing Charge (as defined in paragraph 21 of the Receivership
Order).
8.

THIS COURT ORDERS that the Receiver is authorized to distribute the net sale

proceeds from the Transaction in repayment of the Receiver's Borrowings on a pari passu basis.
SEALING
9.

THIS COURT ORDERS that the Confidential Report, attached as Confidential Appendix

"1" to the Second Report, is hereby sealed pending further order of the Court, and shall not form

part of the public record.
10.

THIS COURT ORDERS that the unredacted Sale Agreement, attached as Confidential

Appendix "2" to the Second Report, is hereby sealed until six months after the closing of the

Transaction (the "Closing") or further order of the Court, and shall not form part of the public
record.
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11.

THIS COURT ORDERS that the liquidation appraisal delivered to the Receiver by

Corporate Assets Valuations on June 27, 2019 attached as Confidential Appendix "3" to the
Second Report is hereby sealed until six months after the Closing or further order of the Court,
and shall not form part of the public record.
APPROVAL OF FEES AND ACTIVITIES
12.

THIS COURT ORDERS that the Second Report and actions, decisions and conduct of

the Receiver as set out in the Second Report are hereby authorized and approved; provided,
however, that only the Receiver, in its personal capacity and only with respect to its own
personal liability, shall be entitled to rely upon or utilize in any way such approval.
13.

THIS COURT ORDERS that the professional fees and disbursements of the Receiver as

set out in the Second Report and the CeiTato Affidavit are hereby approved and the Receiver is
authorized and directed to pay all such fees and disbursements.
14.

THIS COURT ORDERS that the professional fees and disbursements of Thornton Grout

Finnigan LLP, as counsel to the Receiver, as set out in the Second Report and the Miller
Affidavit are hereby approved and the Receiver is authorized and directed to pay all such fees
and disbursements.
15.

THIS COURT ORDERS that the professional fees and disbursements of Aird & Berlis

LLP, as independent counsel to the Receiver, as set out in the Second Report and the John
Affidavit are hereby approved and the Receiver is authorized and directed to pay all such fees
and disbursements.
16.

THIS COURT ORDERS that the professional fees and disbursements of Morris, Nichols,

Arsht & Tunnell LLP, as U.S. counsel to the Receiver, as set out in the Second Report and the
Abbott Affidavit are hereby approved and the Receiver is authorized and directed to pay all such
fees and disbursements.
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APPROVAL OF INTERIM RECEIPTS AND DISBURSEMENTS
17.

THIS COURT ORDERS that the Receiver's Interim Statement of Receipts and

Disbursements for the period May 29, 2019 to December 2, 2019, as set out in Appendix "D" to
the Second Report, be and is hereby approved.
GENERAL
18.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order.

All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and
its agents in carrying out the terms of this Order.

ENTERED AT / INSCRIT À TORONTO
ON / BOOK NO:
LE! DANS LE REGISTRE NO;

DEC 1 2 2019

FAH:

Schedule A —Form of Receiver's Certificate

Court File No. CV-19-620769-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as
amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985, e. B-3, as amended
BETWEEN:
EXPO!' T DEVELOPMENT CANADA

Applicant

- and —
UNIQUE BROADBAND SYSTEMS LTD. and U t:S-AXCERA INC.
RECEIVER'S CERTIFICATE

Respondents

RECITALS
A.

Pursuant to an Order of the Honourable Justice Hainey of the Ontario Superior Court of

Justice (the "Court") dated April 15, 2019, as issued and entered on May 28, 2019, BDO Canada
Limited was appointed as the receiver (the "Receiver") of the undertaking, property and assets of
Unique Broadband Systems (the "Debtor") and UBS-Axcera Inc.
B.

Pursuant to an Order of the Court dated August 27, 2019, the style of cause in the within

proceedings was amended from "The Toronto-Dominion Bank" as Applicant to "Export
Development Canada" as Applicant.
C.

Pursuant to an Order of the Court dated December 12, 2019, the Court approved the

agreement of purchase and sale made as of November 26, 2019 (the "Sale Agreement") between
the Receiver and DOL Technologies Inc. (the "Purchaser") and provided for the vesting in the
Purchaser of the Debtor's right, title and interest in and to the Purchased Assets, which vesting is
to be effective with respect to the Purchased Assets upon the delivery by the Receiver to the

Purchaser of a certificate confirming (i) the payment by the Purchaser of the Purchase Price for
the Purchased Assets; (ii) that the conditions to Closing as set out in Article 4 of the Sale
Agreement have been satisfied or waived by the Receiver and the Purchaser; and (iii) the
Transaction has been completed to the satisfaction of the Receiver.
D.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.
THE RECEIVER CERTIFIES the following:
I.

The Purchaser has paid and the Receiver has received the Purchase Price for the

Purchased Assets payable on the Closing Date pursuant to the Sale Agreement;
2.

The conditions to Closing as set out in Article 4 of the Sale Agreement have been

satisfied or waived by the Receiver and the Purchaser; and
3.

The Transaction has been completed to the satisfaction of the Receiver.

4.

This Certificate was delivered by the Receiver at

[TIME] on

[DATE].

BDO Canada Limited, in its capacity as
Receiver of the undertaking, property and
assets of Unique Broadband Systems Ltd. and
not in its personal capacity
Per:
Name:
Title:

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section
243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended
EXPORT DEVELOPMENT CANADA

and

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.

Applicant

Respondents
Court File No. CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
Proceedings commenced at Toronto
APPROVAL AND VESTING OR ER

Thornton Grout Finnigan LLP
Banisters and Solicitors
100 Wellington Street West
Suite 3200
Toronto, Ontario M5K 1K7
Fax: 416-304-1313
D.J. Miller (LSO# 344393P)
Tel: 416-304-0559
Email: dimiller@tgfca
Rachel Benghio (LSO# 68348V)
Tel: 416-304-1153
Email: rbengino@tgfca
Lawyers for the Receiver

APPENDIX “C”

Case 19-11321-BLS

Doc 31
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Page 1 of 2

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re

Chapter 15

Unique Broadband Systems Ltd.,

Case No. 19-11321 (BLS)

Debtor in a Foreign Proceeding.
In re

Chapter 15

UBS-Axcera, Inc.,

Case No. 19-11322 (BLS)

Debtor in a Foreign Proceeding.1
FINAL DECREE ORDER CLOSING CHAPTER 15 CASES
Upon the Motion (the “Motion”) of BDO Canada Limited, solely in its capacity as
court-appointed receiver (the “Receiver”), manager, and authorized foreign representative of
Unique Broadband Systems Ltd. (“UBS”) and UBS-Axcera, Inc. (“UBS-Axcera,” and, with
UBS, the “Debtors”), and not in its personal or corporate capacity, for entry of a final decree
order closing the above-captioned chapter 15 cases; and notice of the Motion having been
provided in accordance with Local Rule 5009-2; and after due deliberation thereon, and good
cause appearing therefor, IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED.

2.

The above-captioned chapter 15 cases, identified further as follows, are

hereby CLOSED:

1

The Debtors and the last four digits of their U.S. Federal Employer Identification Numbers or
other unique identifier are as follows: Unique Broadband Systems Ltd. (2249) (Ontario
Corporation No.) and UBS-Axcera, Inc. (3865) (FEIN). The Debtors’ mailing address is 400
Spinnaker Way, Concord, ON L4K 5Y9, Canada. The Receiver and Foreign Representative is
BDO Canada Limited, 20 Wellington Street East, Suite 500 Toronto, ON M5E 1C5, Canada.

Case 19-11321-BLS

Doc 31

Case Number

3.

Filed 05/04/20

Page 2 of 2

Case Name

19-11321 (BLS)

Unique Broadband Systems Ltd.

19-11322 (BLS)

UBS-Axcera, Inc.

The Clerk of the court shall enter this Order on the docket of each of the

foregoing cases and such case and docket shall thereafter be marked as closed.
4.

There will be no distributions on account of any claims in these chapter 15

cases, and any proofs of claim filed in these chapter 15 cases will be of no force or effect.
5.

The terms and conditions of this Order shall be immediately effective and

enforceable upon its entry.
6.

This Court shall retain jurisdiction to hear and determine all matters

arising from or related to the implementation, interpretation, or enforcement of this Order.

Dated: May 4th, 2020 Wilmington,
Delaware

BRENDAN L. SHANNON UNITED STATES BANKRUPTCY
JUDGE
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INTRODUCTION, BACKGROUND AND PURPOSE OF THIS REPORT
1.

Pursuant to the Order (the “Receivership Order”) of the Ontario Superior Court of Justice
(Commercial List) (the “Court”) dated April 15, 2019, as issued and entered on May 28,
2019 (the “Receivership Order”), 1 BDO Canada Limited was appointed receiver and
manager (in such capacity, the “Receiver”), without security, of all of the assets,
undertakings and properties of Unique Broadband Systems Ltd. (“UBS”) and UBS-Axcera
Inc. (together, the “Debtors). A copy of the Receivership Order is attached to this report as
Appendix “A”. The within proceedings are referred to herein as the “Receivership
Proceedings”.

2.

Pursuant to an Order of the United States Bankruptcy Court for the District of Delaware
dated July 8, 2019 (the “U.S. Recognition Order”), the Receivership Order was recognized
and given full force and effect in the United States under chapter 15 of the United States
Bankruptcy Code.

3.

Pursuant to an Order of the Court dated August 27, 2019, (i) the style of cause of the
Receivership Proceedings was amended from “The Toronto-Dominion Bank” as Applicant
to “Export Development Canada” as Applicant; and (ii) the amount the Receiver is
permitted to borrow under paragraph 21 of the Receivership Order was increased to
$750,000.

4.

The Debtors specialize in the design and manufacturing of complete digital transmission
systems as well as individual components for digital audio and video broadcasting. The

1

Pursuant to Endorsements of the Honourable Justice Hainey dated April 15, 2019, April 23, 2019 and May 1, 2019,
on consent of The Toronto-Dominion Bank, the Receivership Order was held in abeyance and ordered to not be issued,
take effect, or served upon any party until the Effective Date (as defined in such Endorsements).

4

Debtors’ products include, among other things, satellite, military, television and radio
communications equipment, such as power amplifiers, transmitters, receivers, modulators
and an array of passive components. UBS-Axcera Inc. operates its business in the United
States.
5.

The purpose of this second report of the Receiver (the “Second Report”) is to provide the
Court with the following:
a)

an update on the Receiver’s activities since the date of the first report to the
Court dated August 22, 2019 (the “First Report”), for which the Receiver
seeks approval;

b)

the basis for the Receiver’s request for an approval and vesting order (the
“Approval and Vesting Order”) in connection with the Asset Purchase
Agreement dated November 26, 2019 (as may be amended from time to time,
the “Purchase Agreement”) between the Receiver and DOL Technologies Inc.
(the “Purchaser”), pursuant to which the Purchaser will acquire substantially
all of the assets of UBS (the “Transaction”);

c)

the basis for an order sealing (i) Confidential Appendix “1”, which contains
the Receiver’s First Confidential Report to the Court dated December 4, 2019
(the “Confidential Report”); (ii) Confidential Appendix “2”, which contains
an unredacted version of the Purchase Agreement (the redacted version
attached at Appendix “B” hereto redacts only the Purchase Price and the
Deposit (as defined in the Purchase Agreement)); and (iii) Confidential
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Appendix “3” which contains the appraisal of the Debtors’ assets obtained by
the Receiver;
d)

the basis for an order authorizing the Receiver to distribute the net sale proceeds
from the Transaction to repay up to the amount of the Receiver’s Borrowings
(as defined below) on a pari passu basis;

e)

the basis for an order approving the fees of the Receiver and its counsel, as
more fully described below; and

f)

the basis for an order approving the Receiver’s interim statement of receipts
and disbursements for the period May 28, 2019 to December 2, 2019, as
described below.

TERMS OF REFERENCE
6.

In preparing this Second Report, the Receiver has been provided with, and has relied upon
unaudited, draft and/or internal financial information, the Debtors’ books and records,
discussions with management of the Debtor (“Management”), and information from thirdparty sources (collectively, the “Information”). Except as described in this Second Report:
(a) the Receiver has reviewed the Information for reasonableness, internal consistency
and use in the context in which it was provided. However, the Receiver has not
audited or otherwise attempted to verify the accuracy or completeness of the
Information in a manner that would wholly or partially comply with Canadian
Auditing Standards (“CAS”) pursuant to the Chartered Professional Accountants
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Canada Handbook and, accordingly, the Receiver expresses no opinion or other
form of assurance contemplated under CAS in respect of the Information; and
(b) the Receiver has prepared this Second Report in its capacity as a Court-appointed
officer to support the Court’s approval of the relief being sought by the Receiver.
Parties using the Second Report other than for the purposes outlined herein are
cautioned that it may not be appropriate for their purposes.
7.

Unless otherwise stated, all dollar amounts contained in the Second Report are expressed
in Canadian dollars.

8.

Unless otherwise provided, all other capitalized terms not otherwise defined in this Second
Report are as defined in the Receivership Order.

9.

A copy of the Second Report and all other Court materials, orders and endorsements issued
in these proceedings are, and will be, available on the Receiver’s website (the “Receiver’s
Website”) located at www.extranets.bdo.ca/uniquebroadbandsystems.

ACTIVITIES SINCE THE FIRST REPORT
10.

In addition to the other activities described in this Second Report, since the date of the First
Report, the Receiver has:
a)

Continued to maintain the Receiver’s Website;

b)

Corresponded with potential purchasers of the Debtors’ assets in an attempt to
negotiate and finalize the terms of a sale transaction;
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c)

Negotiated and executed the Purchase Agreement;

d)

Communicated with employees of the Debtors and its various landlords located
in Ontario and Pennsylvania;

e)

Continued to respond to inquiries from various stakeholders;

f)

Continued to manage the day to day operations of the Debtors, including
monitoring disbursements and other business and financial affairs;

g)

Borrowed funds from Export Development Canada (“EDC”), the Debtors’
secured creditor, in the amount of $350,000 and issued a Receiver’s Certificate
dated September 3, 2019; and

h)

Relocated all assets located at 400 Spinnaker Way, Concord, Ontario, to 120
Spinnaker Way, Concord, Ontario, as UBS’s lease in connection with the
premises located at 400 Spinnaker Way expired on October 31, 2019.

SALE PROCESS
11.

The Receiver was advised by counsel to the Debtors that, prior to the commencement of
the Receivership Proceedings, the Debtors conducted a sale and investment solicitation
process. The Receiver was advised of the following:
a)

In December 2017, the Debtors retained an advisor to prepare a confidential
information memorandum which outlined all historical and forecasted
opportunities, as well as contracts and assets;
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b)

The advisor contacted 138 financial and 38 strategic companies to advise them
of the opportunity;

c)

Between December 2017 and March 2018, the Debtors met with 18 parties,
which included site visits and meetings and provided certain parties with access
to a data room. All financial and strategic targets either formally declined the
opportunity or failed to respond;

d)

In April 2018, the Debtors’ retained a new advisor to market the Debtors’
assets;

e)

The new advisor prepared a confidential information memorandum and
circulated it to 32 target companies;

f)

Between April 2018 to October 2018, the Debtors met with interested parties
to provide site tours, presentations, and access to due diligence materials;

g)

All strategic parties either declined the opportunity or failed to respond, except
for one other interested party, other than the Purchaser hereunder, (the
“Bidder”) that provided a letter of intent for the purchase of substantially all
of the assets of the Debtors;

h)

The Debtors had entered into discussions with the Bidder, which lasted
approximately seven months (from October 2018 to May 2019) and culminated
in an executed asset purchase agreement subject to satisfaction of certain
conditions; and
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i)

The Bidder suddenly terminated the asset purchase agreement in May 2019, at
which point The Toronto-Dominion Bank issued the Receivership Order.

12.

Shortly after the Receivership Order became effective, EDC received an offer for the
assignment of its debt and security. While EDC was negotiating and considering the terms
of such offer, the Receiver was contacted by the Bidder who expressed a renewed interest
in acquiring substantially all of the Debtors’ assets.

13.

The Receiver and the Bidder negotiated the terms of a letter of intent (the “Letter of
Intent”), which was executed on July 18, 2019. Based on the terms set forth in the Letter
of Intent, EDC supported the Receiver’s execution of the Letter of Intent and declined the
offer for the assignment of its debt and security.

14.

As a result of the lengthy sale process conducted by the Debtors prior to the Receivership
Proceedings, the Receiver determined that the market had been thoroughly canvassed and
it would not be worthwhile to expend significant time, costs and effort to conduct a further
sale process within the Receivership Proceedings. Further, the Bidder, being the only
interested party in the pre-receivership sale process, was a logical purchaser.

15.

Over the ensuing three months, the Receiver attempted to negotiate an asset purchase
agreement with the Bidder. During the course of the negotiations, the Receiver continued
the day to day operations of the Debtors in an effort to maintain the goodwill of the business
to sell the operations as a going concern to the Bidder, including in the United States.
Unfortunately, the discussions between the Receiver and the Bidder broke down and the
Receiver formally terminated such discussions on November 8, 2019.
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16.

The Confidential Report, which is attached hereto as Confidential Appendix “1”, encloses
all correspondence in relation to the termination of such discussions. The Receiver requests
an order that the Court seal Confidential Appendix “1” until further order of the Court as it
refers to and contains without prejudice discussions with the Bidder.

17.

As agreed in the Letter of Intent (a copy of which ia appended to the Confidential Report),
a portion of the deposit transferred to the Receiver by the Bidder (the “Bidder’s Deposit”),
in the amount of $100,000 (the “Non-Refundable Portion”), is non-refundable if the
Receiver accepts the Bidder’s offer to acquire the Debtors’ assets as set out in the Letter of
Intent. The Letter of Intent further states that all of the Bidder’s Deposit will be refunded
to the Bidder if the Bidder’s offer is not accepted by the Receiver. Given that the Receiver
accepted the Bidder’s offer by executing the Letter of Intent and attempted to reach a final
asset purchase agreement in good faith, the negotiations of which broke down for the
reasons detailed in the Confidential Report, the Receiver will return the full amount of the
Bidder’s Deposit to the Bidder, less the Non-Refundable Portion, upon receipt of the
Bidder’s wire transfer instructions, which the Receiver has requested.

18.

Once the discussions with the Bidder terminated, the Receiver elected to pursue an
opportunity for the sale of the Debtors’ assets with Alex Dolgonos, a party that had
previously made attempts to engage the Receiver in sale discussions (however, the Receiver
was pursuing the offer with the Bidder at such time). Mr. Dolgonos is an indirect
shareholder of UBS and is the same party that had previously provided an offer to EDC for
the assignment of its debt and security shortly after the date of the Receivership Order.
With the support of EDC, the Receiver negotiated the terms of an asset purchase agreement
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with DOL Technologies Inc. (a company incorporated by Alex Dolgonos), which ultimately
culminated in the executed Purchase Agreement.

PURCHASE AGREEMENT
19.

Capitalized terms used in this section of the Second Report and not otherwise defined are
as defined in the Purchase Agreement, a redacted copy of which is attached hereto as
Appendix “B” (redacted only in respect of the Purchase Price and the Deposit). An
unredacted version of the Purchase Agreement is attached hereto as Confidential
Appendix “2”. The Receiver requests that the Court grant an order sealing Confidential
Appendix “2” until six (6) months after the Closing of the Transaction, or further order of
the Court, as it contains commercially sensitive terms that would prejudice the Receiver in
the event the Transaction does not close.

Summary of Purchase Agreement
20.

Pursuant to the Purchase Agreement, the Purchaser will purchase the Purchased Assets
(which includes substantially all of the assets of UBS and includes, but is not limited to, the
Assumed Contracts, Personal Property, Intellectual Property, Licences and Permits, Prepaid
Amounts, Books and Records, Controlled Goods (subject to the Receiver’s receipt of a
satisfactory Controlled Goods Certificate), equity interests in UBS-Axcera Inc. and
warranty claims), for the Purchase Price as set out in the Purchase Agreement, plus the
assumption of the Assumed Obligations.

21.

The Excluded Assets in the Purchase Agreement include, among other things, all assets of
UBS-Axcera Inc., all SRED Claims, all accounts receivable owing to UBS prior to the
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Closing Date and the Controlled Goods (unless the Controlled Goods Certificate is provided
in form satisfactory to the Receiver prior to Closing).
22.

The Deposit has been paid by the Purchaser and is being held by the Receiver in trust.

23.

The Receiver will terminate the employment of all of UBS’s employees effective
immediately prior to Closing. The Purchaser will make written offers of employment to
certain employees of UBS, in the Purchaser’s discretion, on terms and conditions
substantially similar to their respective terms and conditions of employment with UBS
existing as of the Closing Date. The Purchaser is responsible for all liabilities and
obligations to the Transferred Employees post-Closing.

24.

The Purchase Agreement does not purport to assign or transfer any of the Purchased Assets
if an attempted assignment or transfer, without the consent of a third Person, would
constitute a breach of such agreement, unless and until such approval or consent is obtained.
To the extent such approval or consent has been obtained by the date that the Receiver is
discharged, the respective consent-required agreement will be transferred to the Purchaser.

25.

The outstanding conditions precedent to the Purchaser’s obligation to close are as follows:
a)

the Receiver’s representations and warranties set forth in the Purchase
Agreement are accurate in all material respects as of the Closing Date;

b)

the Receiver shall have delivered the closing deliverables set out in section 3.3
of the Purchase Agreement; and

13

c)

the Receiver shall have terminated all Employees, with effect immediately
prior to Closing.

26.

The outstanding conditions precedent to the Receiver’s obligation to close are as follows:
a)

the Purchaser’s representations and warranties set forth in the Purchase
Agreement are accurate in all material respects as of the Closing Date; and

b)

the Purchaser shall have delivered the closing deliverables set out in section 3.4
of the Purchase Agreement.

27.

The Purchase Agreement provides that the Approval and Vesting Order shall be granted by
December 13, 2019 and that the Closing must take place no later than ten (10) calendar days
after the granting of the Approval and Vesting Order. As described in the First Report, the
Receiver is continuing the day to day operations of UBS and will not have sufficient cash
on hand to support a lengthy closing period. The Receiver’s funding is largely supported
by EDC, the Debtors’ secured lender, who is expected to suffer a significant shortfall on its
indebtedness. As a result, it is imperative that the Receiver conclude the sale of UBS’s
assets as quickly as possible.

28.

The Purchase Agreement may be terminated at any time prior to Closing by either party (a)
by mutual written agreement; (b) pursuant to section 4.4(b) of the Purchase Agreement (i.e.,
in the event that the conditions precedent set forth in sections 4.2 or 4.3 are not satisfied) or
section 4.5 of the Purchase Agreement (i.e., in the event that the Approval and Vesting
Order is not granted by December 13, 2019); or (c) pursuant to section 6.4 of the Purchase
Agreement (i.e., in the event that the assets are materially damaged prior to Closing).
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29.

The Purchase Agreement grants the Receiver the option, exercisable within thirty (30) days
following Closing, to retain the Purchaser and certain of its employees (based on the
compensation model set out in Schedule “A” to the Purchase Agreement) to assist the
Receiver with an application on behalf of UBS to the Canadian Scientific Research and
Experimental Development (“SRED”) Incentive Program in pursuit of a SRED Claim in
respect of the most recently completed financial year end. The SRED Claim is an Excluded
Asset under the Purchase Agreement and may provide the Receiver an additional source of
recovery. The Receiver is currently taking steps to assess the costs and requirements of
applying for a SRED Claim and will determine whether to exercise such option.

Consideration of the Transaction
30.

The Receiver has compared the Purchase Price to the estimated realization from UBS’s
assets if its assets were liquidated. For this purpose, the Receiver engaged Corporate Assets
Valuations to provide an appraisal of the Debtors’ assets, which was delivered to the
Receiver on June 27, 2019 (the “Appraisal”).

31.

A copy of the Appraisal is attached at Confidential Appendix “3”. The Receiver requests
that such document be sealed until six (6) months after the Closing of the Transaction, or
further order of the Court. Otherwise, the commercial terms of the Appraisal can cause
prejudice to the Receiver’s efforts to sell UBS’s assets in the event the Transaction does not
close.

32.

The Receiver has considered the Appraisal and has determined that the consideration from
the Transaction exceeds the appraised liquidation value of UBS’s assets and is
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commercially reasonable. Further, the Transaction will see the continued employment of
certain employees and continued arrangements with key customers and stakeholders.
Consent of EDC
33.

The Receiver has consulted with EDC on all aspects of the Transaction and EDC has
advised that it supports the Transaction. The Debtors are indebted to EDC in the
approximate amounts of $7,861,114.60 and USD$1,343,532.33, plus accrued and accruing
costs and interest.

RECEIVER’S BORROWINGS
34.

As mentioned in the First Report, in order to maximize the value of the assets for sale, the
Receiver has managed and continued to operate the Debtors’ business since the date of the
Receivership Order. The Receiver has not terminated any of the Debtors’ employees and
has continued operating under all of the Debtors’ agreements with customers and suppliers,
and meet all obligations that become due, in the ordinary course.

35.

Pursuant to paragraph 21 of the Receivership Order, which was subsequently amended by
the Court by Order dated August 27, 2019, the Receiver is authorized to borrow monies
from time to time as it considers necessary, provided that the outstanding principal amount
does not exceed $750,000 at any time. Further, as security for the payment of such
borrowed amounts, the Debtors’ property is charged by way of a super-priority fixed and
specific charge (ranking only subordinate to the Receiver’s Charge and the charges set out
in sections 14.06(7), 81.4(4) and 81.6(2) of the Bankruptcy and Insolvency Act).
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36.

The Receiver is authorized to issue certificates (in the form annexed as Schedule “A” to the
Receivership Order) for any amount borrowed by it pursuant to the Receivership Order.

37.

Shortly after its appointment, the Receiver made a request of The Toronto-Dominion Bank
(the original Applicant in this proceeding) for monies required to fund the Debtors’
operations, while negotiations with prospective purchasers continued. Subsequently (and
after the assignment of debt and security from The Toronto-Dominion Bank to EDC), the
Receiver made additional requests for funds from EDC.

38.

The Receiver has, to date, received $150,000 from The Toronto-Dominion Bank and
$450,000 from EDC (collectively, the “Receiver’s Borrowings”).

The Receiver’s

Borrowings were evidenced in certificates issued (i) to The Toronto-Dominion Bank dated
June 10, 2019 (in the amount of $150,000); and (ii) to EDC dated July 8, 2019 (in the
amount of $100,000) and September 3, 2019 (in the amount of $350,000), copies of which
are attached hereto as Appendix “C”.
39.

The Receiver’s Borrowings have been applied to fund shortfalls in the operating costs of
the Debtors’ business and pay a portion of professional fees incurred by the Receiver and
its counsel. All other funding of the Debtors’ business has been by way of accounts
receivable generated from repair and warranty work continued under an existing executory
contract and from completing certain orders that are not subject to future warranty.

40.

The Receiver seeks an Order authorizing it to make an interim distribution to The TorontoDominion Bank and EDC from the net sale proceeds from the Transaction up to the amount
of the Receiver’s Borrowings, on a pari passu basis, after accounting for payment of
professional fees of the Receiver and its counsel, costs to wind down the operations of UBS17

Axcera Inc., costs associated with the application of the SRED Claim, any priority payments
set out in sections 14.06(7), 81.4(4) and 81.6(2) of the Bankruptcy and Insolvency Act, and
any other costs and fees incurred by the Receiver.

UBS-AXCERA INC.’S ASSETS IN THE UNITED STATES
41.

As mentioned above, the assets of UBS-Axcera Inc. are Excluded Assets under the Purchase
Agreement. The Receiver is currently evaluating its options with respect to the assets and
operations of UBS-Axcera Inc., including the retention of employees.

42.

UBS-Axcera Inc. is the tenant under the lease agreement with Teodori Enterprises dated
September 1, 2012 (the “Lease”) for the lease of the premises located at 103 Freedom
Drive, Lawrence, Pennsylvania (the “Premises”).

43.

The Receiver is currently in discussions with Teodori Enterprises in respect of its options
available under the Lease and the removal of UBS-Axcera Inc.’s assets located at the
Premises, including (i) auctioning the assets of the UBS-Axcera Inc. located at the
Premises; (ii) concessions in respect of the monthly rental payments owing under the Lease;
and (iii) abandoning the assets located at the Premises.

44.

The Receiver will provide an update to the Court on the status of the assets of UBS-Axcera
Inc. in its next report to the Court.
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STATEMENT OF RECEIPTS AND DISBURSEMENTS
45.

A copy of the Receiver’s interim statement of receipts and disbursements for the period
May 28, 2019 to December 2, 2019 (the “R&D Statement”) is attached hereto as Appendix
“D”.

46.

The R&D Statement reports receipts of $4,202,678.74.

This amount includes the

Receiver’s Borrowings in the amount of $600,000 and amounts transferred to the Receiver
by prospective purchasers as purchase price deposits totaling approximately $352,803.15.
47.

The R&D Statement reports actual receipts over disbursements of $598,120.55, after
converting funds held in U.S. currency to Canadian dollars using the Bank of Canada
exchange rate reported as of the close of business on November 29, 2019. As stated earlier,
the Receiver intends to return $202,803.15 of the Bidder’s deposit totaling $302,803.15,
effectively leaving receipts over disbursements for the period of approximately
$395,317.40.

FEE APPROVAL
48.

The Receiver and its legal counsel have been paid their fees and disbursements at their
standard rates and charges by the Receiver from time to time. The Receiver and its counsel
have all maintained records of their professional time and costs and now seek approval for
its fees and disbursements as set out below.

49.

The total fees and disbursements of the Receiver for the period May 28, 2019 to November
29, 2019 total $411,934.88, including fees and disbursements in the amount of $364,544.14,
and Harmonized Sales Tax (“HST”) in the aggregate amount of $47,390.74, as further
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described in the Affidavit of Gary Cerrato sworn December 3, 2019 (the “Cerrato
Affidavit”), a copy of which is attached hereto as Appendix “E”.
50.

The total fees and disbursements of Thornton Grout Finnigan LLP, counsel to the Receiver,
for the period May 28, 2019 to November 30, 2019 total $190,021.77, including fees in the
amount of $110,882.50, disbursements in the amount of $64,662.62, and HST in the amount
of $12,313.45, as further described in the Affidavit of D.J. Miller sworn December 2, 2019
(the “Miller Affidavit”), a copy of which is attached hereto as Appendix “F”. The
disbursements include payment of the fees and disbursements incurred by the Receiver’s
U.S. counsel, Morris, Nichols, Arsht & Tunnell LLP, which are described below.

51.

The total fees and disbursements of Aird & Berlis LLP, the Receiver’s independent counsel,
for the period from February 15, 2019 to July 30, 2019 total $10,711.15, including fees in
the amount of $9,284.50, disbursements in the amount of $217.61, and HST in the amount
of $1,209.04, as further described in the Affidavit of Shakaira John sworn December 2,
2019 (the “John Affidavit”), a copy of which is attached hereto as Appendix “G”.

52.

The total fees and disbursements of the Receiver’s U.S. counsel, Morris, Nichols, Arsht &
Tunnell LLP, for the period May 29, 2019 to November 30, 2019 total USD$34,888.67,
including fees in the amount of USD$27,568.00 and disbursements in the amount of
USD$7,320.67, as further described in the Affidavit of Derek Abbott sworn December 4,
2019 (the “Abbott Affidavit”), a copy of which is attached hereto as Appendix “H”. As
mentioned above, these amounts have been listed as “disbursements” in the invoices issued
to the Receiver by Thornton Grout Finnigan LLP.

20

53.

The Receiver respectfully submits that the fees and disbursements of the Receiver and its
counsel, as set out in the Cerrato Affidavit, the Miller Affidavit, the John Affidavit and the
Abbott Affidavit, are reasonable in the circumstances and have been validly incurred in
accordance with the provisions of the Receivership Order. Accordingly, the Receiver
requests the approval of the fees and disbursements of itself and its counsel, at this time.

RECOMMENDATION
54.

For the reasons set out above, the Receiver respectfully requests that the Court approve the
Receiver’s request for an Order granting the following relief, for the reasons set out above:
a)

Granting the Approval and Vesting Order approving the Transaction and the
sale of substantially all of UBS’s assets to the Purchaser;

b)

sealing (i) Confidential Appendix “1”, which contains the Confidential Report;
(ii) Confidential Appendix “2”, which contains the unredacted version of the
Purchase Agreement; and (iii) Confidential Appendix “3” which contains the
Appraisal;

c)

authorizing the Receiver to make an interim distribution to The TorontoDominion Bank and EDC from the net sale proceeds from the Transaction up
to the amount of the Receiver’s Borrowings, on a pari passu basis;

d)

approving the Receiver’s Second Report and the activities set out therein;

e)

approving the R&D Statement; and

f)

approving the fees of the Receiver and its counsel as set out in the Cerrato
Affidavit, Miller Affidavit, John Affidavit and Abbott Affidavit.
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APPENDIX “E”

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended
EXPORT DEVELOPMENT CANADA
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"The Receiver's retention of the Non-Refundable Portion of the Bidder's Deposit delivered to it
by the Bidder (as each capitalized term is as defined in the Receiver's Second Report to the Court
dated December 4, 2019) is approved. If the Bidder wishes to bring a motion seeking to obtain
the return of the Non-Refundable Portion of the Bidder's Deposit, it shall serve its motion materials
on the Receiver and the Service List by no later than December 20, 2019, with a return date to be
scheduled at a 9:30 a.m. chambers attendance on the first available date in January if the parties
cannot agree to such date and schedule."

APPENDIX “F”

Court File No. CV-19-620769-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended,
and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as
amended
EXPORT DEVELOPMENT CANADA
Applicant
- and UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
NOTICE OF MOTION OF THOMSON BROADCAST US INC. AND PHENIXYA SAS
(THOMSON BROADCAST)
[Motion for Directions]

Thomson Broadcast US Inc. (“Thomson US”) and Phenixya SAS (“Thomson
Broadcast” and, together with Thomson US, “Thomson”) will make a motion to a judge
presiding over the Commercial List on a date to be fixed at a 9:30 scheduling hearing to be
scheduled at 330 University Avenue, Toronto, Ontario.
PROPOSED METHOD OF HEARING: the motion is to be heard orally.
THE MOTION IS FOR:
(a)

directions requiring that BDO Canada Limited in its capacity as court-appointed
receiver and manager (the “Receiver”) of Unique Broadband Systems Ltd (“UBS
Ltd”) and UBS-Axcera Inc. (together with UBS Ltd, “UBS”), produce the

-2Receiver’s First Confidential Report to the Court dated December 4, 2019 (the
“Confidential Report”) to Thomson;
(b)

costs thrown away, if any, incurred by Thomson as a result of the Receiver’s
withholding of the Confidential Report;

(c)

directions requiring the Receiver to return $100,000 to Thomson, which
represents a portion of the deposit paid by Thomson to the Receiver as part of a
bid to purchase the assets of UBS, which was ultimately terminated by the
Receiver;

(d)

the costs of this motion; and

(e)

such further and other relief as is just.

THE GROUNDS FOR THE MOTION ARE:
The Proposed Acquisition
(a)

Thomson and the Receiver entered a non-binding letter of intent on July 22, 2019
(the “LOI”) which set out the key terms by which Thomson would purchase
certain assets of UBS, which terms included, inter alia, that Thomson would pay
the aggregate purchase price of $2,278,600.00 (the “Proposed Acquisition”);

(b)

Pursuant to the LOI Thomson provided the Receiver with a deposit of 10% of the
purchase price, $227,860, (the “Deposit”);

(c)

The LOI set out that $100,000 of the Deposit would be non-refundable if the
Receiver accepted Thomson’s “offer” to acquire the UBS assets as set out in the

321221.00001/106688731.3

-3LOI. In the event that Thomson’s offer for the UBS assets was not accepted by
the Receiver, all of the Deposit was to be refunded. The “accepted offer” referred
to in the LOI was the agreement of purchase and sale the parties were negotiating;
(d)

During negotiations, the Receiver unilaterally acted to change the substantive
terms of the Proposed Acquisition and asked Thomson to pay for these changes,
even though a deal had not been reached;

(e)

The Receiver ultimately did not accept Thomson’s offer to acquire the assets of
UBS and broke off negotiations on November 13, 2019;

(f)

Despite the fact that the Receiver did not accept Thomson’s offer, and unilaterally
broke off negotiations, the Receiver withheld $100,000 of the Deposit (the
“Withheld Deposit”); and

(g)

The Receiver acted improperly in keeping the Withheld Deposit, contrary to the
terms and intent of the LOI;

The Confidential Report
(h)

Counsel for the Receiver advised counsel for Thomson that the Confidential
Report contained information provided to the Court with respect to Thomson,
including the Receiver’s position on why it was alleged it was entitled to retain
the Withheld Deposit including relevant enclosures;

(i)

Counsel for the Receiver advised counsel for Thomson that the Receiver was
unable to provide any documentation until Thomson’s counsel had been officially
retained and Thomson filed a Notice of Appearance;

321221.00001/106688731.3

-4(j)

Thomson served counsel for the Receiver with a Notice of Appearance on
December 17, 2019;

(k)

Subsequently, the Receiver refused to produce the Confidential Report to
Thomson, despite the fact that it contains relevant material filed with the Court
pertaining to Thomson and the Withheld Deposit;

(l)

The Receiver has not provided any reasons for its refusal to produce the
Confidential Report to Thomson.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:
(a)

the affidavit, and exhibits thereto, of Aby Alexander, to be sworn;

(b)

such further and other evidence as the lawyers may advise and this Honourable
Court may permit.
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December 20, 2019

FASKEN MARTINEAU DUMOULIN LLP
Barristers and Solicitors
333 Bay Street, Suite 2400
Toronto, Ontario M5H 2T6
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akauffman@fasken.com
Tel: 416 868 3538
Chad Pilkington (LSO#: 70718K)
cpilkington@fasken.com
Tel: 416 865 4442
Fax: 416 364 7813
Lawyers for Thomson Broadcast US Inc. and
Phenixya SAS (Thomson Broadcast)
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(COMMERCIAL LIST)
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EXPORT DEVELOPMENT CANADA
Applicant
- and UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA iNC.
Respondents
AFFIDAVIT OF ABY ALEXANDER
(Sworn December 20, 2019)
I. Ab)' Alexander of the City of Quincy. in the State of Massachusetts, MAKE
OATH AND SAY:
I.

1 am the President of Thomson Broadcast USA Inc. (-Thomson US"). As such, 1 have
knowledge of the matters contained in this affidavit except for those matters about which
I have been informed by others, in which case I believe such information to be true.

Background
2.

By Order of this Court dated April 15. 2019 (the "Receivership Order") BDO Canada
Ltd (the "Receiver") was appointed Receiver of Unique Broadband Systems Ltd ("UBS
Ltd") and UBS-Axcera Inc (together with UBS Ltd -UBS").
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3.

After the Receiver unilaterally terminated negotiations with Thomson US and Phenixya
SAS ("Thomson Broadcast" and, together with Thomson US. "Thomson-) regarding
the purchase of the UBS assets, the Receiver found another purchaser for the UBS assets.

4.

The Receiver brought a motion for court approval of the sale of the UBS assets to the
purchaser. DOL Technologies Inc.. returnable December 12, 2019 (the -Approval
Motion").

5.

The Court approved the sale of the UBS assets at Approval Motion.

6.

As part of the Approval Motion the Court set down a timetable for Thomson to contest
the Receiver's retention of the non-refundable portion of its Deposit (as defined below).
Thomson is required to provide its materials by December 20, 2019. Attached hereto as
Exhibit "A" is a copy of the Court's endorsement and timetable.

7.

As hereinafter set out. the Receiver has. without any stated reason, refused to produce the
Confidential Report to Thomson.

8.

Given the short timeframe for Thomson to prepare these responding materials and the
failure of the Receiver to produce the Confidential Report, my affidavit is preliminary
and may be supplemented prior to the hearing of Thomson's motion.

The Receiver has refused to produce the confidential Report which describes the Receiver's
position with respect to Thomson
9.

The Receiver has withheld potentially relevant material from Thomson's counsel, which
has hampered the preparation of Thomson's motion materials.

3
10.

1 am informed by Aubrey Kauffman. a partner at Fasken Martineau DuMoulin LLP
('Fasken"), and counsel for Thomson, that by e-mail dated December 13, 2019 counsel
for the Receiver advised Fasken that they could not produce any documentation
(including the Confidential Report), as defined in the motion record for the Approval
Motion, until Thomson had retained counsel and served a notice of appearance in this
application. Attached hereto as Exhibit "B" is a copy of the December 13, 2019 e-mail.

11.

1 am advised by Chad Pilkington, an associate at Fasken, that he served counsel for the
Receiver with a notice of appearance on December 17, 2019. Attached hereto as
Exhibit "C" is a copy of Mr. Pilkington's December 17, 2019 e-mail serving the notice
of appearance.

12.

Despite the delivery of the notice of appearance. the Receiver refuses to produce the
Confidential Report to Thomson. Attached hereto as Exhibit "D" is a copy of a
December 18, 2019 e-mail chain wherein counsel for the Receiver refuses to produce the
Confidential Report despite the fact that it contains information about Thomson that has
been provided to the Court and it sets out the Receiver's position with respect to the
dispute over the Deposit (as set out below).

Thomson expresses interest in acquiring the UBS assets
13.

Prior to the Receivership Order. Thomson had been conducting negotiations with UBS to
purchase UBS assets. A deal could not be completed between Thomson and UBS at that
time.
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14.

Subsequently, after the Receivership Order was made by this Court. Thomson reached
out through multiple messages to the Receiver in an effort to begin negotiations to
acquire all or substantially all of the assets of UBS.

15.

I spoke with Gary Cerrato, Vice-President of the Receiver, by telephone on July 3. 2019
expressing Thomson's interest as a potential buyer of the UBS assets.

16.

Amine Oubid. CEO of Thomson Broadcast, wrote to Mr. Cerrato by e-mail dated July 4,
2019, also indicating Thomson's interest as a potential buyer of the UBS assets. Attached
hereto as Exhibit "E" is a copy of an e-mail chain between Thomson and the Receiver,
which contains Mr. Oubid's e-mail.

17.

Members of Thomson US and Thomson Broadcast, including myself, had a conference
call with Mr. Cerrato on July 4, 2019, in which we discussed what the Receiver would
require in terms of an offer from Thomson if it were to sell the UBS assets.

18.

By follow-up e-mail on July 4, 2019, Mr. Cerrato set out the minimum requirements for
Thomson's expression of interest. Among the requirements were, inter alla. that (1)
Thomson was to provide a 10% deposit with the offer letter; (2) $100.000 dollars of the
deposit was to be non-refundable upon written acceptance of Thomson's offer by the
Receiver; and (3) execution of the APA quickly upon Receiver's acceptance of
Thomson's offer.

19.

Following the July 4, 2019 discussions with the Receiver, Thomson wired $227.860.00
USD to the Receiver for use as a deposit (the "Deposit") on July 8, 2019.

-520.

Thomson provided the Receiver with the draft letter of intent on July 18. 2019 and it was
executed by the parties on July 22. 2019 (the -LOI-). Attached hereto as Exhibit "F" is
a copy of the LOI.

21.

At the time the LOI was prepared, it was Thomson's understanding that the UBS Assets
included operations at 103 Freedom Drive, Lawrence. PA; 120 Spinnaker Way, Vaughan,
ON; and 400 Spinnaker Way, Vaughan, ON.

22.

At all material times, it was my understanding that the terms as set out in the LOI were
non-binding, with the exception of the terms relating to the Deposit, confidentiality,
costs, and the intent of the parties.

23.

The Deposit clause of the LOI sets out, inter alia:
If the Receiver accepts Thomson's offer to acquire the UBS assetsas [sic]
set out in this letter, One Hundred Thousand ($100,000) Canadian Dollars
of the deposit will be non-refundable. If Thomson's offer for the UBS
assets is not accepted by the Receiver all of the deposit will be refunded.

24.

In particular. it was my understanding that the $100,000 non-refundable portion of the
Deposit would only become non-refundable "if the Receiver accepts Thomson's offer.- I
understood that to mean entering a binding agreement with Thomson to purchase the
UBS assets. As the LOI was non-binding and conditional on the completion of an asset
purchase agreement (the "APK), I did not believe that the $100,000 had become nonrefundable.

25.

I note that there was no exclusivity provision in the LOI - the Receiver was free to
continue to market the UBS assets to other potential purchasers.

-626.

Thomson and the Receiver also entered into a confidentiality agreement dated July 19,
2019 to proceed with the proposed acquisition in accordance with the LOI (the
"Confidentiality Agreement-1 Attached hereto as Exhibit "G" is a copy of the
Confidentiality Agreement.

27.

Thomson and the Receiver entered into negotiations after executing the LOI and
Confidentiality Agreement with the intent of coming to terms on a binding agreement.

The Receiver unilaterally alters the UBS assets during negotiations
28.

By e-mail dated September 20, 2019 Mr. Cerrato of the Receiver surprised me by
advising us that UBS was being forced to move from its 400 Spinnaker Way. Vaughan.
ON location, substantially altering the UBS assets as they were originally represented to
Thomson. I was also surprised that Mr. Cerrato asked that Thomson provide funds to
cover the move from 400 Spinnaker. despite no definitive agreement existing yet for the
purchase of the UBS assets. Thomson was not consulted about this move and was given
no opportunity to comment on how it may affect its acquisition of the UBS assets.
Attached hereto as Exhibit "H" is the Receiver's September 20. 2019 e-mail.

The Receiver provides inconsistent information regarding necessary registrations
29.

Additionally, starting in August 2019, I began making inquiries of the Receiver regarding
what type of controlled goods registration Thomson would need to acquire. I made these
inquires to Mr. Cerrato on a number of phone calls. I also sought assistance from the
Receiver with respect to Thomson obtaining registration for International Traffic in Arms
Regulations (ITAR").
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30.

Initially, the Receiver was working to assist Thomson in preparing for the registration
under ITAR. By e-mail dated September 20. 2019, the Receiver appeared to change
course and advised me that ITAR registration may not be necessary to continue the UBS
operations as they existed at that time. Attached hereto as Exhibit "I" is an e-mail chain
discussing the ITAR and controlled goods registration requirements necessary to acquire
the UBS assets.

31.

Given the shifting the nature of what the Receiver was telling me about the ITAR, and
controlled goods registration requirements, I tried to arrange for a call to discuss with Mr.
Cerrato and UBS personnel to get a clearer understanding. The Receiver did not arrange
such a meeting until my visit to UBS's operations at 120 Spinnaker Way on October 7 &
8, 2019 (the "Toronto Meeting-).

32.

UBS was also undertaking an Indian Satellite Project that Thomson was very interested
in as it is difficult to get into this market. India required UBS to pay a deposit and provide
a bank guarantee.

33.

At the Toronto Meeting, Mr. Cerrato indicated to me that Thomson should pay 10% of
the cost of the Indian Satellite Project and provide a bank guarantee for the project. I was
again surprised by this suggestion. as Thomson did not yet own UBS, and in my view it
would be a poor business decision for Thomson to sign a guarantee before completing the
purchase of the UBS assets. This put pressure on Thomson and complicated negotiations.

34.

Mr. Cerrato did not respond to my requests for information on how he proposed
Thomson would be in a position to take such steps. Attached hereto as Exhibit "J" is an

-8e-mail chain between myself and Mr. Cerrato dated October 10. 2019 discussing the
Indian Satellite Project.
The Receiver unilaterally terminated negotiations
35.

Thomson provided the Receiver with the latest version of the APA on November 10,
2019 and requested a call to review the document take place after November 13th. to
account for Veterans Day in the US. Attached hereto as Exhibit "K" is a copy of an email chain dated November 10. 2019 to November 12, 2019 attaching the latest version
of the APA. Attached hereto as Exhibit "L" is a comparison showing the changes made
to the latest version of the APA.

36.

By letters dated November 8. 2019. and November 13, 2019. counsel for the Receiver
wrote to Thomson's counsel and unilaterally terminated all negotiations and discussions
with Thomson with respect to the proposed acquisition of the UBS assets. Attached
hereto as Exhibit "M" and "N" are copies of the November 8. 2019 and November 13,
2019 letters, respectively.

37.

By telephone on November 14, 2019, Mr. Ceratto demanded that Thomson provide
$700.000 USD to the receiver by the next day, if Thomson wanted its offer to be
considered further. I found this behaviour to be totally unexpected and unprofessional.

38.

Thomson's counsel responded to counsel for the Receiver by letter dated November 18,
2019, setting out Thomson's view of the negotiations and expressed its position that the
Receiver was not entitled to retain the non-refundable portion of the Deposit. Attached
hereto as Exhibit "0" is a copy of the November 18, 2019 letter.
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39.

Thomson's counsel wrote again to counsel for the Receiver by e-mail dated November
25, 2019 expressing concern at the Receiver's behaviour which included, inter alio, Mr.
Cerrato's demand that Thomson pay $700.000 in order to continue negotiations for the
purchase of the UBS assets. Attached hereto as Exhibit "P" is an e-mail chain including
the November 25. 2019 e-mail.

SWORN BEFORE ME at the City of
Quincy, in the State of Massachusetts, this
20th day of December. 2019
,

cr,
A Not

Public or as m7 be

ft-e- -dr e-

ClUbultill

SURINDER AHLUWALIA

Notary Public
COMMONWEALTH Of MASSACHUSETTS)
My Commission Expires
August 28, 2020

APPENDIX “G”

SETTLEMENT

AGREEMENT

AND RELEASE

This Settlement Agreement and Release (this "Agreement") is entered into and made effective as
of March 24, 2021, by and among: BDO Canada Limited., in its capacity as Court-appointed
receiver of Unique Broadband Systems Ltd. and UBS-Axcera Inc. (together "UBS") and not in its
personal or corporate capacity (the "Receiver"), DOL Technologies Inc. ("DOL") and Alex
Dolgonos ("Dolgonos") (and all of them, collectively, the "Parties").
RECITALS
WHEREAS, pursuant to an Order of the Ontario Superior Court of Justice (Commercial
List) (the "Court") dated April 15, 2019 (as effective on May 28, 2019), the Receiver was
appointed over the assets, properties and undertakings of UBS;
AND WHEREAS, pursuant to an Asset Purchase Agreement dated November 26,2019
(as amended, the "APA"), between the Receiver and DOL, all or substantially all ofUBS's assets
were sold to DOL;
AND WHEREAS, pursuant to the APA, DOL and its employees, including Dolgonos,
were required to assist the Receiver (at the Receiver's election) in preparing and submitting an
application on behalf of UBS to the Canadian Scientific Research and Experimental Development
Incentive Program in pursuit of a SRED Claim, and the Receiver and DOL agreed on the terms of
such compensation for those services which was set out in Schedule "A" to the APA;
AND WHEREAS, DOL (and its employee, Dolgonos) provided assistance to the Receiver
in respect of the SRED Claim, however, the parties dispute the compensation owing to DOL (and
its employee, Dolgonos) for its assistance with the SRED Claim;
AND WHEREAS, the Parties desire to settle fully and finally all claims and controversies
which exist or which may exist between them, subject to this Settlement Agreement and Release
being approved by the Court.
NOW, THEREFORE,
in consideration of the mutual exchange of promises contained
herein and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, and intending to be legally bound hereby, the Parties hereby agree as follows:

AGREED TERMS
I. Capitalized Terms. Any capitalized terms used but not otherwise defined herein have the
meanings attributed to them in the APA.
2. Compensation. The Parties acknowledge that, in full and final satisfaction of the services
provided by DOL, Dolgonos, and any other DOL employee, to the Receiver, the Receiver
shall pay a sum of CAD$55,774.32 (which sum is inclusive of any applicable taxes
thereon) to DOL, within five (5) business days of receipt of an Order of the Court approving
this Agreement and authorizing the Receiver to pay such amount.

03/25/2021
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re

Chapter 15

Unique Broadband Systems Ltd., et al.,

Case No. 19-11321 (BLS)

Debtors in a Foreign Proceeding.1

Jointly Administered

ORDER APPROVING SETTLEMENT AGREEMENT
AND RELEASE WITH TEODORI ENTERPRISES, LP
Upon the motion (the “Motion”)2 of BDO Canada Limited, solely in its capacity as courtappointed receiver (the “Receiver”), manager, and authorized foreign representative of Unique Broadband
Systems Ltd. (“UBS”) and UBS-Axcera, Inc. (“UBS-Axcera,” and, with UBS, the “Debtors”), and not in its
personal or corporate capacity, for entry of an order pursuant to Rule 9019 of the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules”) approving the Settlement Agreement and Release (the
“Settlement”) with Teodori Enterprises, LP; and the Court having jurisdiction to consider the Motion and the
relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334; and it appearing that the relief requested in
the Motion is in the best interests of the Debtors, their estates, their creditors, and other parties in interest; and
adequate notice of the Motion having been provided as set forth in the Motion; and it appearing that no other
or further notice is required; and based upon the foregoing,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:
1.

1

2

The Motion is GRANTED as set forth herein.

The Debtors and the last four digits of their U.S. Federal Employer Identification Numbers
or other unique identifier are as follows: Unique Broadband Systems Ltd. (2249) (Ontario
Corporation No.) and UBS-Axcera, Inc. (3865) (FEIN). The Debtors’ mailing address is 400
Spinnaker Way, Concord, ON L4K 5Y9, Canada. The Receiver and Foreign Representative
is BDO Canada Limited, 20 Wellington Street East, Suite 500 Toronto, ON M5E 1C5,
Canada.
Capitalized terms used but not otherwise defined herein are used as defined in the Motion.
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The Settlement, attached hereto as Exhibit 1, is approved in all respects, and

the terms of the Settlement shall be deemed incorporated into this Order.
3.

This Order and the Settlement shall be binding upon and shall inure to the

benefit of the parties thereto and their respective successors and assigns.
4.

Each of the parties is authorized to take any and all actions necessary or

appropriate to effectuate the relief granted in this Order and to perform under the Settlement and all
related transactions contemplated by the Settlement.
5.

This Court shall retain jurisdiction to hear and determine all matters arising

from the implementation of this Order and the Settlement approved herein.
6.

Notwithstanding any applicability of any Bankruptcy Rules, the terms and

conditions of the Order shall be immediately effective and enforceable upon its entry.

Dated: April 15th, 2020 Wilmington,
Delaware

BRENDAN L. SHANNON UNITED STATES BANKRUPTCY
JUDGE

2
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APPENDIX “I”

Estate No's: 31-458727
31-458728

IN THE MATTER OF THE RECEIVERSHIP OF
UNIQUE BROADBAND SYSTEMS LTD. AND UBS-AXCERA INC.
RECEIVER'S STATEMENT OF RECEIPTS AND DISBURSEMENTS
(for the period May 28, 2019 to April 8, 2021)
FINAL
USD Funds

$
1.2579
Converted to
CAD Funds

RECEIPTS:
Cash in bank
Transfers from other bank account
Sale of business and assets
Receiver's borrowings
Accounts receivable/sales
Sale of furniture
HST refunds
SRED refund
HST collected
Interest allocation
Miscellaneous refunds
Total Receipts

$

46,956.58
1,407,665.97
820.95
324.37
1,455,767.87

DISBURSEMENTS:
Transfer to other bank account
Dol Payment - SRED Compensation
WEPPA Distribution
Appraisal fees
Filing fees
Change of locks
Occupation rent
Payroll
Consultants' fees (1)
Payroll source deductions
Vacation pay
WSIB
EHT
Utilities
Telephone/cell phone/Internet
Insurance/group insurance
Commission
Freight
Purchases & operating expenses
HST paid
Courier
Bank charges
Office & administration
Receiver's fees
Legal fees
Total Disbursements

1,001,800.00
230.05
187,171.48
62,738.16
38,927.80
24,475.16
4,571.56
4,729.07
15,472.76
2,695.56
138.54
23,426.00
17.50
2,738.05
27,085.00
1,396,216.69

RECEIPTS OVER DISBURSEMENTS

$

59,551.18

CAD Funds

(2)

$

59,066.68
1,770,703.02
1,032.67
408.03
1,831,210.40

$ 81,061.57
1,311,700.38
700,000.00
600,000.00
331,766.50
11,000.00
182,240.28
185,914.43
36,982.27
6,537.30
3,447,202.73

1,260,164.22
289.38
235,443.00
78,918.33
48,967.28
30,787.30
5,750.57
5,948.70
19,463.18
3,390.74
174.27
29,467.57
22.01
3,444.19
34,070.22
1,756,300.97

63,070.00
17,500.00
70.00
890.00
258,920.09
517,957.68
549,914.96
219,774.89
24,477.72
1,480.48
13,747.16
24,703.09
22,472.49
134,604.37
2,506.94
21,071.22
145,784.20
218,465.39
36.86
949.73
1,025.04
514,347.99
266,794.51
3,020,564.81

$

74,909.43

$ 426,637.92

Estimated
Future

-

55,774.32
45,546.22

1,759.12

4,500.00
9,031.67
116,611.33

Combined
Total
$ 81,061.57
1,370,767.06
700,000.00
600,000.00
2,102,469.52
11,000.00
182,240.28
185,914.43
36,982.27
1,032.67
6,945.33
5,278,413.13
1,323,234.22
55,774.32
45,546.22
17,500.00
70.00
1,179.38
494,363.09
596,876.01
598,882.24
250,562.19
30,228.29
1,480.48
13,747.16
30,651.79
22,472.49
154,067.55
5,897.68
21,245.49
175,251.77
220,224.51
58.87
4,393.92
1,025.04
552,918.21
275,826.18
4,893,477.11

$ (116,611.33)

384,936.02

(before loan repayments & Thomson Deposit)

Less: Repayment of Receiver's borrowings (pari passu )
TD Bank
$
150,000 25%
EDC
450,000 75%
Total
$
600,000

(96,234.01)
(288,702.02)

RECEIPTS OVER DISBURSEMENTS

$

(before Thomson Non-Refundable Deposit)

Add: Thomson Non-Refundable Deposit

$ 100,000.00

Less: Additional Repayment of Receiver's borrowings (pari passu )
TD Bank
25%
EDC
75%

(25,000.00)
(75,000.00)
$
-

NET RECEIPTS OVER DISBURSEMENTS
Notes:
[1] Consultants' fees include the wages paid to engineers on staff and consultants in Europe engaged by the company to market
and sell its products internationally.
[2] Cash held in U.S. currency has been converted to Canadian currency using the Bank of Canada exchange rate on April 8,
2021 of 1 USD = $1.2579 CAD.
[3] Given that the Receiver is currently holding US Funds, the US funds will be subject to the exchange rate at the time the funds are
converted to Canadian funds, thus the recovery projected in this schedule could vary, and the variance may be material.
[4] Below is an estimate of the range of repayment of the Receiver's borrowings to both EDC and TD Bank on a pari passu basis.
RANGE OF LOAN REPAYMENTS:
Lender
TD Bank

-

Low
$

EDC

96,234.01

High
$

288,702.02
$

384,936.02

121,234.01
363,702.02

$

484,936.02

APPENDIX “J”

Tel: 416 865 0210
Fax: 416 865 0904
www.bdo.ca

BDO Canada Limited
20 Wellington Street E, Suite 500
Toronto ON M5E 1C5 Canada

Unique Broadband Systems Ltd. and UBS Axcera Inc.
c/o BDO Canada Limited
20 Wellington Street East, Suite 500
Toronto, ON
M5E 1C5
Date

Invoice

14 April 2020

CINV0563632

RE

Unique Broadband Systems Ltd. and UBS-Axcera Inc.

TO OUR FEE FOR PROFESSIONAL SERVICES rendered in connection with our Receivership Engagement, of the
above-noted, for the period from 1 December 2019 to 31 March 2020, as described below:

Our Fee

$

Disbursements:
Postage - Weppa Mailing
Administrative Fee - 4%
Subtotal
HST - 13.00% (#R101518124)

64.41
3,215.76

TOTAL DUE

80,394.00

3,280.17
83,674.17
10,877.64
$

94,551.81

Summary of Time Charges:

J. Parisi, Partner
G. Cerrato, Sr. Manager
M. Marchand, Sr. Manager
D. Zakatsiolo, Tax Manager
D. Cheong, Tax Manager
N. Jahja, Manager
T. Montesano, Administrator
R. Benoy - Co-op
Administrative Support
Total

Hours
4.80
94.60
0.90
3.00
0.60
95.30
35.10
0.25
25.40
259.95

Rate
525.00
465.00
350.00
350.00
350.00
225.00
200.00
150.00
150.00

Amount
2,520.00
43,989.00
315.00
1,050.00
210.00
21,442.50
7,020.00
37.50
3,810.00
$ 80,394.00

BDO Canada Limited is an affiliate of BDO Canada LLP. BDO Canada LLP, a Canadian limited liability partnership, is a member of BDO International Limited, a UK
company limited by guarantee, and forms part of the international BDO network of independent member firms.

Date

Professional

Description

Hrs.

1-Dec-19

Dan Cheong

Quick review of trial balance/ SR&ED numbers;
forwarding an email to Dmitry.

0.3

2-Dec-19

Tony Montesano

Correspond with S. Gilmore regarding outgoing wire
request; received wire confirmation and entered,
posted wire entries.

1.0

2-Dec-19

Nerina Jahja

Review emails and D. Dane expense report; review
bank activity; communication with A. Carli in regards
to utilities at 120 Spinnaker; review bank activity;
follow up with Dancor in regards to HST number for
the CRAP.

3.2

2-Dec-19

Gary Cerrato

Review and amend Receiver's First Report to court;
prepare R&D; calls with R. Bengino re report and next
steps with Teodori to convince them to provide a rent
concession to complete an auction; call with A.
Dolgonos re waiving conflict with Fogler Rubinoff so
DaVinci can complete the financing to complete the
sale with the Receiver; review of legal fee affidavits;
arrange to have service list posted on receiver's case
website; review and provide comments on
Confidential Report.

4.0

3-Dec-19

Josie Parisi

Review and approve various requests for payment.

0.4

3-Dec-19

Gary Cerrato

Review and amend Receiver's reports; review motion
materials; attend conference call with Sirius XM, A.
Dolgonos, R. Bengino and G. Phoenix; call with R.
Bengino to discuss outcome of meeting with Sirius
XM; calls with A. Dolgonos re developments on the
call with Sirius XM.

3.7

3-Dec-19

Nerina Jahja

Update R&D for UBS Axcera; follow up with Pam in
regards to payables for UBS Axcera; review shipping
invoice; update engagement billing; review Ukrainian
wire and follow up with K. Safaryan; follow up with
Dancor; communicate with CRA.

4.6

4-Dec-19

Tony Montesano

Process payroll cheques; request and process wire
transfers entered, poste entries & processed
cheques, emails/ phone discussions with td bank and
with the trustee and administrator re funds to
transfer.

2.5

4-Dec-19

Gary Cerrato

Review correspondence re status of settlement with
US landlord; calls with counsel re receiver's report;
final review of Receiver's motion record and reports
and edit; review and approve disbursements.

4.1

2

Date

Professional

Description

Hrs.

4-Dec-19

Nerina Jahja

Attend premises; summarize payroll refund; follow
up with CRA; process payments.

4.8

5-Dec-19

Josie Parisi

Review and approve payroll and expense cheques;
review David's expense report and revise.

0.7

5-Dec-19

Tony Montesano

Phone discussions with td bank and with the trustee
and administrator re funds to transfer, outgoing wires
to employees in the US; prepared letter to transfer
funds and scanned and emailed to TD bank filled up
outgoing wire forms for 3 employees in the US,
waiting for a more signature.

1.0

5-Dec-19

Nerina Jahja

Process payroll and various payments; follow up with
Bell Mobility; follow up the with Sirius and TD in
regards to wire payment.

3.8

5-Dec-19

Gary Cerrato

Call with R. Berdanier from BDO PA office to seek
assistance to terminate employees and change locks
at the premises; review and amend termination
letters; review of A/R and cash flow statement;
approve disbursements; calls with A. Dolgonos re
transitional and closing issues.

3.9

6-Dec-19

Tony Montesano

Process cheques.

0.5

6-Dec-19

Gary Cerrato

Review and amend UBS Axcera employee termination
letters; conference call with R. Berdanier and J.
Loughlin from BDO US to coordinate changing locks at
the UBS Axcera plant and coordinating terminating
the employees; email correspondence to UBS Axcera
employees; follow up on status of settlement
negotiations with US landlord; reviewing and
approving disbursements.

2.5

9-Dec-19

Dmitry Zakatsiolo

Review of the 2018 T2 for the purpose of the 2019
SR&ED claim preparation.

0.25

9-Dec-19

Vanessa Flis

Deposited cheque at TD bank, entered payment and
exchange into ascend.

0.4

9-Dec-19

Tony Montesano

Process payment of invoices.

1.0

9-Dec-19

Gary Cerrato

Review of email from A. Alexander; review of
correspondence from 125 Spinnaker landlord and
respond; review of A/R collections ad reconcile with
GL; review and approve disbursements; dealing with
payroll information; calls with N. Jahja re various
issues.

3.6

10-Dec-19

Josie Parisi

Review and approve various requests for payment.

0.4

3

Date

Professional

Description

Hrs.

10-Dec-19

Dmitry Zakatsiolo

Prepared the SR&ED claim estimate, send a summary
to D. Dane and enclosed a project summary for his
reference.

1.0

10-Dec-19

Gary Cerrato

Calls with D. Dane re various operational issues; call
with A. Dolgonos; review and approve disbursements;
dealing with sale transitional issues.

1.6

11-Dec-19

Gary Cerrato

Further review of SRED calculations and follow up
with D. Dane; review and approve disbursements;
dealing with HST reassessment; calls and
correspondence with Pamela at UBS re UBS Axcera
employee issues; dealing with other operational
matters.

2.0

11-Dec-19

Nerina Jahja

Review emails and follow up with TD in regards to
CRA request.

2.1

12-Dec-19

Tony Montesano

Process cheques; prepare courier to 120 Spinnaker
way.

0.3

12-Dec-19

Dmitry Zakatsiolo

Phone call with D. Dane, updated the estimated ITC
calculations per his feedback; revised project
summary is sent to D. Dane; work with G. Cerrato to
discuss and review the unpaid balances, discussed
the SR&ED engagement terms.

1.25

12-Dec-19

Nerina Jahja

Review and process payables and deposits; follow up
with G. Cerrato in regards to the sales process.

2.8

12-Dec-19

Gary Cerrato

Attendance at court for sale approval motion; call
with BDO SRED to discuss SRED filing; correspondence
and call with D. Dane re SRED calculations.

2.9

13-Dec-19

Gary Cerrato

Dealing with operational matters; calls with A.
Dolgonos re various issues.

1.0

13-Dec-19

Nerina Jahja

Review and file emails; follow up with P. Somwaru in
regards to PO’s; process invoices.

1.1

16-Dec-19

Tony Montesano

Process deposits; process cheque's; contact branch to
request activity of account.

1.0

16-Dec-19

Nerina Jahja

Attend premises; several communication with P.
Somwaru in regards to receivables and payables;
update cash flow; review WEP eligibility; follow up
on wires.

5.6

4

Date

Professional

Description

Hrs.

17-Dec-19

Gary Cerrato

Call with R. Bengino re status of landlord issues and
discuss releasing confidential report to Thomson's
counsel; review of closing agenda and draft closing
documents; review of notice of appearance; call with
A. Dolgonos re his concerns of Thomson objecting to
the Receiver's sale approval motion; review and
approve disbursements; review of GL.

3.7

17-Dec-19

Nerina Jahja

Call with G. Cerrato in regards to UBS Axcera
vacation pay; review termination letters; review
bank account; process payables and receivables;
follow up with insurance company; several
discussions with P. Somwaru; review EHT payable.

5.1

18-Dec-19

Josie Parisi

Review and sign various requests for payment.

0.3

18-Dec-19

Tony Montesano

Prepare and process wire transfer.

1.0

18-Dec-19

Gary Cerrato

Review sale closing agenda and sale closing
documents; review of amendment to APA; review of
A/R list; review of correspondence re US landlord
settlement offer; call with counsel re providing
Thomson with Receiver's confidential report.

2.3

18-Dec-19

Nerina Jahja

Review and process payroll; review vacation
calculation; review source deductions; process other
payables; discussion with G. Cerrato and A. Carli in
regards to utilities at 120 Spinnaker; update
termination letter.

4.8

19-Dec-19

Josie Parisi

Review and discuss various requests for payment with
G. Cerrato; approve various requests for
disbursement.

0.8

19-Dec-19

Gary Cerrato

review of amended closing documents; review of
correspondence re closing; dealing with other closing
operational items;

1.5

19-Dec-19

Nerina Jahja

Follow up with Ministry of Finance in regards to HST;
review expenses and other payables.

1.8

19-Dec-19

Tony Montesano

Correspond with bank regarding wire transfer
request; prepare and process payroll and process
invoices.

2.0

20-Dec-19

Matthew Marchand

Review and approve expenses.

0.2

20-Dec-19

Vanessa Flis

Went to bank re outgoing wire; confirmed wire was
debited from account; recorded in Ascend.

0.5

5

Date

Professional

Description

Hrs.

20-Dec-19

Tony Montesano

Prepare and process payment of invoices; contact
branch regarding outgoing wire; request statement of
activity.

1.0

20-Dec-19

Gary Cerrato

Dealing with sale closing issues.

1.0

20-Dec-19

Nerina Jahja

Review bank account; process payables.

2.4

23-Dec-19

Gary Cerrato

Correspondence with counsel re status with US
landlord; arrangements to vacate premises and turn
over keys; coordinating with BDO US re turning over
US premises, preparation of W2's and completion of
DOL4's.

1.0

27-Dec-19

Josie Parisi

Review various emails and materials.

0.6

30-Dec-19

Josie Parisi

Review various motion materials.

0.8

2-Jan-20

Matthew Marchand

Discussion with N. Jahja re final accounting; review
payroll; discussion with N. Jahja re same.

0.3

2-Jan-20

Nerina Jahja

Review emails; review bank accounts; review new
invoicing; review vacation pay; notify insurance
company of the sale; process payroll and vacation
pay for Unique Broadband; process source deduction
and pay at the bank.

5.1

3-Jan-20

Matthew Marchand

Review expense.

0.1

3-Jan-20

Tony Montesano

Prepare and process payroll; prepare and request
wire transfers.

1.5

3-Jan-20

Nerina Jahja

Process final pay for US employees; call utility
companies and cancel services; notify landlord of
cancellations; review commission for R. Downe and
A. Makaryan; review expense report for K. Safaryan’
process payments.

4.7

6-Jan-20

Gary Cerrato

Follow up on correspondence over the holiday break;
review and approve disbursements; conference call
with R. Bengino and US counsel to discuss issues with
vacating the UBS Axcera premises and abandoning
the assets; conference call with C. Papadopoulos and
S. Ford to discuss and review TMI true-up amounts;

3.5

6-Jan-20

Nerina Jahja

Call with P. Somwaru in regards to A. Markaryans
commission and other invoices received; call with G.
Cerrato in regards to the file and what is left to be
done; process rent; update receivables; review
banking.

3.8

6

Date

Professional

Description

Hrs.

7-Jan-20

Gary Cerrato

Prepare schedule of TMI-True invoicing; call with S.
Ford at Dancor to discuss certain invoicing the
Receiver deems as exit obligations; request
additional invoicing support from Dancor; discussion
with R. Bengino re TMI-True up analysis; review and
approve deposits and disbursements.

3.0

8-Jan-20

Gary Cerrato

Review and reconcile A/R deposits to A/R list; call
with P. Somawru at UBS to reconcile Receiver's final
A/R list; review of insurance cancellations and
execute same; finalize TMI True-up schedule and
forward to S. Ford at Dancor; call with R. Bengino to
discuss TMI True-up calculations and discuss possible
settlement discussion; call with S. Ford at Dancor re
TMI True-up settlement negotiation; call with R.
Bengino to advise of settlement with Dancor; review
and approve closing disbursements; follow up with
BDO US re various issues related to wind down of UBSAxcera.

4.1

9-Jan-20

Josie Parisi

Review and approve various requests for payment.

0.2

9-Jan-20

Ruth Benoy

Email correspondence with UBS staff and G. Cerrato
regarding invoice backup; reviewed and prepared
cheque requisition for Rush Freight Global payment.

0.25

9-Jan-20

Tony Montesano

Discussion with G. Cerrato regarding processing wires
for payroll and rent; Prepare and Process wire
transfers.

1.0

9-Jan-20

Gary Cerrato

Call with D. Dane re SRED; call with A. Dolgonos re
his update discussions with Sirius XM; review and
approve disbursements; review of trial balances.

1.5

10-Jan-20

Tony Montesano

Prepare and process wire transfers; process invoices.

1.0

10-Jan-20

Gary Cerrato

Review of motion timetable re Thomson motion;
review and approve disbursements; call from A.
Dolgonos re Sirius XM request to terminate contract.

1.0

13-Jan-20

Tony Montesano

Process payment of invoices.

0.5

14-Jan-20

Tony Montesano

Arrange for courier to Drudi Alexiou Kuchar LLP
regarding cheque payable to Antonio Sanita Holding
for rent.

0.2

14-Jan-20

Gary Cerrato

Review of amended Dancor settlement agreement
and execute; arrange for settlement funds to be sent
to Dancor; obtain Sirius XM outstanding invoicing and
prepare schedule of same and forward to R. Bengino;
call with R. Bengino to discuss status of various Sirius
XM invoices; review of correspondence from Sirius XM

3.5

7

Date

Professional

Description

Hrs.

and review of asset list and status report prepared by
F. Say at UBS; call with D. Dane to discuss same; call
from A. Dolgonos on his concerns with regard to
returning Sirius HPA's that have been repaired by DOL
Technologies; review of accounts receivable
collections and reconcile with TD Bank statement.
16-Jan-20

Gary Cerrato

Review and approve closing disbursements;
correspondence with DOL Technologies re deposit
received from Synaptive; review of correspondence
re same and reconcile invoicing to deposit received.

1.0

16-Jan-20

Nerina Jahja

Review emails sent during my absence, review
payables; process payables and receivables; update
cash flow; review back activity.

4.6

17-Jan-20

Matthew Marchand

Review email from Rush Freight re outstanding
account; correspondence with N. Jahja re same;
review email from G. Cerrato re same.

0.1

17-Jan-20

Tony Montesano

Discussion with N.Jahja regarding creating WEPP for
additional claimants; create WEPP schedule.

1.0

17-Jan-20

Gary Cerrato

Review and approve disbursements; review and
reconcile shipments; review of draft letter to Sirius
XM; call with D. Dane re SRED filing and status of
financial and technical information required to
support the SRED filing.

1.5

17-Jan-20

Nerina Jahja

Process payables, follow up with TD in regards to the
deposits; follow up in regards to Empire insurance;
review rush invoices; follow up in regards to
Synaptive invoicing.

3.8

20-Jan-20

Dan Cheong

Phone call with G. Cerrato.

0.3

20-Jan-20

Dmitry Zakatsiolo

Conference call with D. Dane and G. Cerrato to follow
up on the SR&ED claim preparation progress and
deliverables.

0.5

20-Jan-20

Tony Montesano

Prepare mailing of letter and Proof of claims to
additional WEPPA claimants.

1.1

20-Jan-20

Nerina Jahja

Communication with P. Somwaru, review bills and
emails; communication with European consultant.

2.1

20-Jan-20

Gary Cerrato

Calls with D. Dane re SRED filing; calls with D.
Zakatsiolo and D. Cheong re SRED filing and issues to
be addressed; correspondence with R. Bengino to
approve release of SRED election letter to DOL
Technologies; correspondence with K. Safaryan re

2.5
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Date

Professional

Description

Hrs.

Synaptive depsit for USD $20K; review and approve
election letter to DOL Technologies prepared by TGF.
21-Jan-20

Nerina Jahja

Process payments and receivables; instruct TD for
transfers.

1.8

22-Jan-20

Tony Montesano

Review payroll in preparation of preparing T4 slips;
discuss same with N. Jahja.

0.5

22-Jan-20

Gary Cerrato

Review of T4 calculations; correspondence with N.
Jahja re same; review of Thomson motion revised
schedule; follow up meeting with C. Catton re T2
return preparation; follow up email with M. Madsen
the BDO liaison partner re BDO US assistance with UBS
Axcera; review of correspondence from C. Sirr from
BDO tax re T2 preparation and review of additional
information required; call with C. Sirr re T2
corporate return preparation; call with D. Dane re
additional information required; review of GL
information provided by D. Dane and forward to C.
Sirr.

3.5

22-Jan-20

Nerina Jahja

Review bank activity; process payments; follow up
with Gary in regards to insurance cancellation;
process wire for DOL; calculate T4 amounts.

5.2

23-Jan-20

Nerina Jahja

Process payments and enter deposits.

1.1

24-Jan-20

Nerina Jahja

Communication with Ministry of Finance in regards to
HST.

0.2

24-Jan-20

Josie Parisi

Review and approve various requests for payment.

0.3

24-Jan-20

Gary Cerrato

Review and approve disbursements; correspondence
with A. Dolgonos re status of situation with Sirius XM.

1.5

27-Jan-20

Tony Montesano

Discussion with F. Tatar regarding WEPP and status
of T4; enter WEPP claims; correspond with P.
Somwaru regarding WEPP; discuss claim of D. Dane
and D. Tsinam.

1.5

27-Jan-20

Nerina Jahja

Process deposit; communication with Snap Finance in
regards to the insurance; sent G. Cerrato trail
balances for both accounts.

1.6

27-Jan-20

Gary Cerrato

Review of WEPPA calculations; follow up with BDO
USA re preparation of W2's and Dol4 filings; review of
A/R collections; review GL re cash position.

2.2

28-Jan-20

Tony Montesano

Discussion with G. Cerrato regarding WEPP schedule
calculation; update same; enter proof of claims
received.

2.0
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Date

Professional

Description

Hrs.

28-Jan-20

Nerina Jahja

Follow up with Ministry of Finance in regards to EHT
paid; fill out final return and send back to Ministry;
communication with Bell mobility in regards to
transferring accounts and security deposits;
communication with G. Cerrato in regards to T4's.

2.1

28-Jan-20

Gary Cerrato

Review of 2019 T4 calculations and 2020 T4
calculations and reconcile with GL; discussions with
T. Montesano re issues; approve disbursements;
discussion with T. Montesano re WEPPA.

2.7

29-Jan-20

Gary Cerrato

Follow correspondence with SRED and Tax group and
DOL Technologies; call from A. Dolgonos re update on
Sirius XM.

0.5

29-Jan-20

Tony Montesano

Receive and input WEPP claims; discuss T4 with N.
Jahja and G. Cerrato; review general ledger wages
paid compare to T4 calculation; resend proof of claim
to D. Dane and D. Tsiman.

1.0

29-Jan-20

Nerina Jahja

Communication with G. Cerrato in regards to Snap
Financial; communication with T. Montesano in
regards to CRA letter; update GL to match T4
schedule; follow up with Bell in regards to arrears
payments.

2.3

30-Jan-20

Tony Montesano

Discussion with G. Cerrato regarding RP and RT
accounts; notice of assessment; contacted L. Lanz at
CRA to discuss RT assessment; advised that certain
ITC's were disallowed for different reasons; unlikely
w2ill be able to adjust, only recourse to file a notice
of objection.

0.5

30-Jan-20

Tony Montesano

Enter WEPP proof of claims.

0.5

30-Jan-20

Nerina Jahja

Review difference of GL wages and T4 calculations.

1.5

30-Jan-20

Gary Cerrato

Review of SRED eligible hours; draft and forward
emails to DOL Technologies re SRED filing and
requirement prior to deadline date; review of Tax
prep file; review and approve disbursements.

1.5

31-Jan-20

Josie Parisi

Review requests for payment and approvals.

0.1

31-Jan-20

Nerina Jahja

Follow up with Bell; Call with Ministry of Finance in
regards to the exemption for year 2019; follow up
with P. Somwaru on regards to the same.

1.2
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Date

Professional

Description

Hrs.

31-Jan-20

Gary Cerrato

Review of email received by Sirius XM regarding their
position on the warranty payments; call with D. Dane
re same; call with R. Bengino re same;
correspondence with BDO tax and SRED and DOL to
finalize the SRED filing.

1.5

31-Jan-20

Tony Montesano

Prepare and Process T4 for 2019 and 2020.

2.0

3-Feb-20

Nerina Jahja

Provide G. Cerrato with back up of deposit since May
28th 2019.

0.9

3-Feb-20

Tony Montesano

Lengthy discussion with W. Rueger CRA; discussed the
payroll and HST account; discussion with N. Jahja
regarding same. Contact G. Cerrato to discuss;
discuss T4 with N. Jahja.

1.0

3-Feb-20

Gary Cerrato

Call with F. Say; reviewing Sirius XM invoicing; call
with R. Bengino to review Sirius XM contract;
conference call with R. Bengino and M. Shakra and
Sirius XM to discuss contract terms and discuss issues
with their equipment currently with DOL
Technologies.

2.6

4-Feb-20

Tony Montesano

Review and scan notice of assessment received to G
Cerrato; discuss preparation of T4's.

1.0

4-Feb-20

Gary Cerrato

Further call with F. Say re Sirius XM contract;
reviewing in detail Amendment 8 and schedule of
warranty for HPA's under extended warranty; review
and approve disbursements; review of HST
reassessment; call with R. Bengino re same.

1.5

10-Feb-20

Matthew Marchand

Email correspondence with N. Jahja re lender
advances; sign requisitions.

0.1

10-Feb-20

Tony Montesano

Correspond with M. Leonard WEPP claimant; address
questions.

0.2

10-Feb-20

Tony Montesano

Review and Scan copy of proof of claims received
regarding RP0001 and RT001 account to G. Cerrato;
discuss same with G. Cerrato.

0.3

10-Feb-20

Tony Montesano

Review and enter WEPP claims received.

0.5

10-Feb-20

Nerina Jahja

Respond to WEPPA questions, prepare deposits;
investigate on TD wire from May 2018; pay utilities.

1.1

10-Feb-20

Gary Cerrato

Review of Amendment 10 and hold conference call
with F. Say from UBS to review the contract details;
review and reconcile professional fees invoices and
pay court approved fees.

1.5
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Date

Professional

Description

Hrs.

11-Feb-20

Nerina Jahja

Review AR collected and AR outstanding; discussions
with G. Cerrato in that regards.

0.8

11-Feb-20

Gary Cerrato

Calls with D. Dane and A. Dolgonos re SRED filing and
requirement for supporting documents; review and
approve disbursements; review of A/R collections.

1.3

12-Feb-20

Gary Cerrato

Review of settlement letter to Sirius XM; confirm
outstanding issues; call with R. Bengino;

0.5

13-Feb-20

Tony Montesano

Prepare T4 summary for 2019 and 2020; scan copy of
same to G. Cerrato; correspond with WEPP claimants
regarding non-payment of claim; discussion with F.
Tatar regarding WEPP entitlement; enter WEPP
claims.

1.5

14-Feb-20

Matthew Marchand

Matters related to banking.

0.1

14-Feb-20

Gary Cerrato

Review of T4 Summary; discussions with T.
Montesano re corrections; review and approve
disbursements.

0.5

14-Feb-20

Tony Montesano

Prepare mailing of T4's and T4 Summary; enter WEPP
claims.

0.7

18-Feb-20

Tony Montesano

Prepare and File HST return.

0.2

18-Feb-20

Nerina Jahja

Conversations with DVB Tech in regards to prereceivership amounts; review bank activity for
Synaptive wire; enter Telus deposits; communication
with the Ministry of Health in regards the EHT credit.

2.3

19-Feb-20

Tony Montesano

Enter WEPP claims into Service Canada website;
update tracking spreadsheet.

0.5

19-Feb-20

Tony Montesano

Correspond with R. Mejia regarding error on the 2019
and 2020 T4 slip received; amended T4 slips.

0.7

19-Feb-20

Nerina Jahja

Review bank activity; transfer Synaprire to UBS BDO's
account and prepare wire for DOL.

0.7

20-Feb-20

Tony Montesano

Enter WEPP claims received into service Canada;
update WEPP spreadsheet.

0.2

21-Feb-20

Gary Cerrato

Call from R. Bengino re updates on DOL and Sirius XM
re repaired equipment settlement; call with A.
Dolgonos
re
same;
review
and
approve
disbursements.

0.9

24-Feb-20

Tony Montesano

Correspond with G. Cerrato regarding filing the
December 2019 and January 2020 HST returns.

0.1
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Date

Professional

Description

Hrs.

25-Feb-20

Nerina Jahja

Call with Alectra utilities; process bills; conversation
with P. Somawru in regards to wire.

1.8

26-Feb-20

Josie Parisi

Review various requests for disbursements;
correspondence with G. Cerrato and approve same.

0.2

27-Feb-20

Tony Montesano

Review filing of December 2019 and January 2020
HST return; contact G. Cerrato to discuss same; enter
WEPP claims; update tracking spreadsheet.

0.5

3-Mar-20

Tony Montesano

Correspond with P. Somwaru regarding request for
the December invoices; receive and review
December invoices from P. Somwaru.

1.0

3-Mar-20

Nerina Jahja

Review WSIB reconciliation; prepare WSIB year end
form.

1.8

4-Mar-20

Gary Cerrato

Respond to inquiry re settlement with Sirius XM.

0.8

5-Mar-20

Nerina Jahja

Follow up with S. Carey from Ministry of Finance in
regards to the credit on the account; email WSIB.

0.9

6-Mar-20

Tony Montesano

Contact Service Canada to discuss claim of R. Downe.

0.4

9-Mar-20

Tony Montesano

Review and scan RT0001 statement received to G.
Cerrato.

0.1

9-Mar-20

Tony Montesano

Correspond with J. McPherson employee regarding
2109 T4 slip; re-send and fax copy of T4 to same.

0.4

10-Mar-20

Gary Cerrato

respond to inquiry from TGF re settlement with Sirius
XM; further discussions with A. Dolgonos re same;

0.5

11-Mar-20

Gary Cerrato

Review of amended settlement agreement and
provide comments.

0.5

12-Mar-20

Nerina Jahja

Communication with Pathway; review bank account
for Sanmina payment and instruct TD to have funds
transferred.

0.6

12-Mar-20

Gary Cerrato

Review of settlement agreement with US landlord;
discussions with R. Bengino re Sirius XM settlement;
call with A. Dolgonos and his controller re same; call
with N. Jahja re shipments to Sirius XM before sale
closing; further call with A. Dolgonos; approve
release of settlement agreement.

1.6

17-Mar-20

Gary Cerrato

review of legal fee invoicing; approve disbursements;

1.0

18-Mar-20

Nerina Jahja

Follow up in regards to rent payment.

0.3
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Date

Professional

Description

Hrs.

20-Mar-20

Gary Cerrato

Call with R. Bengino re settlement discussions with
Thomson's counsel and discussions re UBS Axcera
settlement; call with R. Berdanier re his concerns
with UBS Axcera Settlement.

0.5

23-Mar-20

Nerina Jahja

Review email from TD; communication with A. Carli.

0.4

23-Mar-20

Gary Cerrato

Review of correspondence re issues with UBS Axcera
settlement and tax returns; review of email from
landlord re outstanding utility charges and
investigate; approve disbursements.

1.2

24-Mar-20

Gary Cerrato

Review of US motion for final Decree.

0.6

25-Mar-20

Gary Cerrato

Review of tax returns and other payroll information;
attend conference call with US counsel and BDO US
to discuss issues with landlord settlement agreement
in view of outstanding payroll withholding tax in the
US.

1.1

26-Mar-20

Tony Montesano

Correspond with N. Jahja regarding T4 slip for J.
Yang; review T4 issued.

0.2

26-Mar-20

Nerina Jahja

Review email from Z. Shuping in regards to his T4;
follow up with P. Somawru in regards to the same.

0.2

30-Mar-20

Nerina Jahja

As per INC0499952, time manually entered due to
timesheet lockdown.

0.3

30-Mar-20

Gary Cerrato

Review of the US tax returns and employee
documentation to be filed; review of payroll records
for UBS Axcera;

2.3

31-Mar-20

Gary Cerrato

Review and reconcile GL and determine any final
operating disbursements that are required to be
made by the Receiver.

1.9
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Toronto ON M5E 1C5 Canada

Unique Broadband Systems Ltd. and UBS Axcera Inc.
c/o BDO Canada Limited
20 Wellington Street East, Suite 500
Toronto, ON
M5E 1C5
Date

Invoice

8 April 2021

CINV0

RE

Unique Broadband Systems Ltd. and UBS-Axcera Inc.

TO OUR FEE FOR PROFESSIONAL SERVICES rendered in connection with our Receivership Engagement, of the
above-noted, for the period from April 3, 2020 to April 8, 2021, as described below: (please note that time for
October 16, 2019 was omitted on prior invoice).

Our Fee

$

Disbursements:
Administrative Fee - 4%
Subtotal

2,042.68

51,067.00
2,042.68
53,109.68

HST - 13.00% (#R101518124)

6,904.26

TOTAL DUE

$

60,013.94

Summary of Time Charges:
Hours
J. Parisi, Partner (blended rate)

Rate

Amount

0.50

501.00

250.50

78.30

486.46

38,089.50

M. Moran, Sr. Manager

9.40

305.00

2,867.00

M. Marchand, Sr. Manager

0.40

350.00

140.00

N. Jahja, Manager

9.20

225.00

2,070.00

T. Montesano, Administrator

12.00

200.00

2,400.00

Administrative Support

27.90

188.17

5,250.00

G. Cerrato, Partner (blended rate)

Total

137.70

$

51,067.00

BDO Canada Limited is an affiliate of BDO Canada LLP. BDO Canada LLP, a Canadian limited liability partnership, is a member of BDO International Limited, a UK
company limited by guarantee, and forms part of the international BDO network of independent member firms.

Date

Professional

Description

Hrs.

16-Oct-19

Josie Parisi

Review requests for disbursement; discussions with G. Cerrato re
same.

0.4

3-Apr-20

Josie Parisi

Review and approve requests for disbursement and sign cheques.

0.1

3-Apr-20

Matthew Marchand

Matters related to expenses.

0.1

3-Apr-20

Tony Montesano

Prepare payment of invoices.

0.5

7-Apr-20

Matthew Marchand

Correspondence with G. Cerrato re matters related to SRED and CRA
offsets;

0.3

7-Apr-20

Tony Montesano

Review correspondence received from service Canada; update WEPP
schedule.

0.3

8-Apr-20

Gary Cerrato

Review of correspondence from landlord; review of legal billings in
Canada and US; review of US motion record; approve disbursements.

1.5

9-Apr-20

Tony Montesano

Review HST information received; scan same to G. Cerrato.

0.3

13-Apr-20

Gary Cerrato

Reviewing tax return reports for UBS Axcera and reconciling with
payroll information.

1.0

14-Apr-20

Gary Cerrato

Respond to inquiry from TD Bank re UCC filing updates; review of
US court order obtained approving landlord settlement; review of
WIP and prepare schedule for invoicing; review of GL and
accounting; call from A. Dolgonos re SRED claim.

2.5

15-Apr-20

Tony Montesano

Discussion with N. Jahja regarding payment to Axcera Inc.; discussed
send-wiring payment.

0.1

17-Apr-20

Nerina Jahja

Follow up with Bell Mobility; rental payment and EHT.

0.6

21-Apr-20

Gary Cerrato

Review of accounting; review of US counsel invoices; review of
accounting; review of outstanding receivable collections; call with
A. Dolgonos re status of SRED information.

1.5

27-Apr-20

Gary Cerrato

reconciling GL to draft update report; review of recent legal bill;

1.6

28-Apr-20

Gary Cerrato

Review of US final order in Chapter 15 proceeding; arrange to post
to website;

0.5

4-May-20

Gary Cerrato

Review of correspondence received; arrange for motion record and
orders to be posted to receiver's website.

0.2

5-May-20

Gary Cerrato

Review of receiver's report and update; exchanges with N. Jahja re
same; review of tax returns for UBS Axcera; start drafting update
report to EDC; review of legal invoice.

1.5

5-May-20

Nerina Jahja

Prepare First Interim report.

1.6
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Date

Professional

Description

Hrs.

7-May-20

Tony Montesano

Correspond with N. Jahja regarding preparing interim reports;
prepare SRD for UBS up to November 30, 2019.

0.5

8-May-20

Nerina Jahja

Call with T. Montesano in regards to HST filing; update R&D.

0.3

11-May-20

Gary Cerrato

Review of file to prepare for update call with EDC's counsel; attend
update conference call with J. Ross to provide update on status of
receivership; review of outstanding tax filings; call with T.
Montesano re same.

2.0

11-May-20

Nerina Jahja

Review phone bill and update R&D for first interim report.

0.8

12-May-20

Nerina Jahja

Draft and submit for review Second Interim Report.

1.6

12-May-20

Tony Montesano

Scan G/L ledgers to N. Jahja for Unique Broadband and Axcera US.

0.3

13-May-20

Tony Montesano

File all outstanding HST returns for the period December 2019 to
April 2020.

1.0

19-May-20

Gary Cerrato

Review of accounting and other outstanding items.

1.0

19-May-20

Tony Montesano

Prepare and file HST Return for December 2019.

0.6

25-May-20

Tony Montesano

Scan general ledger to N. Jahja.

0.1

26-May-20

Nerina Jahja

Update R&D for the second interim report.

0.7

26-May-20

Tony Montesano

Scan G/L to N. Jahja.

0.2

3-Jun-20

Nerina Jahja

Follow up on the email received from K. Safaryan.

0.2

5-Jun-20

Nerina Jahja

Call CRA and leave VM; report back to K. Safaryan.

0.2

8-Jun-20

Nerina Jahja

Call with CRA; communication with D. Dane and P. Somwaru in
regards to litigation issue.

0.6

9-Jun-20

Gary Cerrato

Review of Notice of Assessment from CRA re SRED; review of SRED
refund; call with T. Montesano re same; correspondence with TD
Bank to follow up on status of company's bank account to accept
payment from CRA.

1.5

9-Jun-20

Nerina Jahja

Review bank activity; ask TD to transfer funds received to BDO's
account.

0.3

16-Jun-20

Nerina Jahja

Follow up on CRA issue and labour dispute.

0.3

17-Jun-20

Gary Cerrato

Review of accounting and status of tax issues;; draft email response
to D. Dane and K. Safaryan reissues with HST reassessment and
impact on payroll deduction over remittance and provide advice re
director's liability for outstanding wages and vacation pay; review
of legal invoices.

2.5
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Date

Professional

Description

Hrs.

22-Jun-20

Gary Cerrato

Review of tax correspondence received; review of accounting
information.

0.5

24-Jun-20

Tony Montesano

Prepare and HST return May 2020.

0.2

29-Jun-20

Gary Cerrato

Review of file re QAR review.

0.5

29-Jun-20

Tony Montesano

Contact CRA to discuss the May 2020 HST filing.

0.5

7-Jul-20

Tony Montesano

Discussion with G. Cerrato regarding election form; received same;
contact CRA to advise and discuss release of HST refund.

0.6

8-Jul-20

Gary Cerrato

Review of file re outstanding matters; review of GL.

1.5

9-Jul-20

Gary Cerrato

Review of file re QAR checklists and complete.

2.5

10-Jul-20

Tony Montesano

HST Filing June 2020.

0.2

13-Jul-20

Nerina Jahja

Follow up on wire to be set to DOL.

0.2

17-Jul-20

Nerina Jahja

Follow up with DOL and L. Dula re wire.

0.1

23-Jul-20

Gary Cerrato

Review of file re outstanding matters; review of GL and prepare
R&D; dealing with QAR issues;

2.5

23-Jul-20

Tony Montesano

Contact A. Wong at TD bank request copy of outgoing wire form.

0.2

24-Jul-20

Nerina Jahja

Check on wire update.

0.2

24-Jul-20

Tony Montesano

Correspond with N. Jahja regarding disbursements to BDO USA and
DOL; contact TD Bank request wire transfer form; contact TD Bank
request activity of account; correspond with N. Jahja regarding
processing wire.

1.0

27-Jul-20

Gary Cerrato

Review of Notice of Assessment and compare with Tax Returns and
SRED filed; review of outstanding HST issues; correspondence with
T. Montesano re same.

1.0

29-Jul-20

Gary Cerrato

Call with A. Dolgonos and his controller to review SRED issues and
discuss settlement re SRED refund in view of CRA setoff.

1.5

4-Aug-20

Gary Cerrato

Review of file re outstanding issues re QAR; call from CRA re status
of account.

1.3

6-Aug-20

Gary Cerrato

Review of correspondence received from CRA; call from controller
of DOL Technologies re various issues.

0.3

11-Aug-20

Gary Cerrato

Call with DOL re review of SRED documents and discussions re
settlement.

2.5

11-Aug-20

Tony Montesano

Prepare HST Return July 2020.

0.3
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Date

Professional

Description

Hrs.

12-Aug-20

Gary Cerrato

Review of correspondence from BDC Capital Financing re
outstanding loan; call to Hodgson Russ to follow up; review of legal
bills of cost; review of UBS Axcera tax issues; review of
correspondence from PA tax department; reconcile payroll account
for UBS Axcera.

2.5

12-Aug-20

Tony Montesano

Prepare requisition return funds to DOL Technologies Inc. payment.

0.3

14-Aug-20

Nerina Jahja

Follow up with invoice received from BDC.

0.3

26-Aug-20

Gary Cerrato

Call with D. Dane re claim against directors for unremitted wages
and HST; review of insurance; review of GL re payment of director's
liability insurance; draft email response and forward to directors.

1.0

31-Aug-20

Gary Cerrato

Review of employee claim of J. Yang re claim against inspectors;
call with D. Dane re same.

0.7

1-Sep-20

Gary Cerrato

Call with D. Dane re further information required to support
insurance claim for director's liability; review and forward
information.

0.5

2-Sep-20

Gary Cerrato

Review of trial balance; review outstanding issues; prepare R&D.

1.5

10-Sep-20

Gary Cerrato

Call with R. Bengino to update on status of SRED and other
outstanding issues and discuss preparing final report; review status
of outstanding US returns.

0.9

11-Sep-20

Gary Cerrato

Call with controller of DOL Technologies to discuss obtaining SRED
back up information and discuss possible settlement on DOL's
compensation.

0.5

16-Sep-20

Gary Cerrato

Call with R. Bengino to discuss outstanding issues on file; review and
reconcile accounting with GL; review of information received from
DOL re SRED back up information.

1.5

22-Sep-20

Gary Cerrato

Attendance at UBS former premises; meeting with controller to
review SRED back up; review of SRED back up documents.

4.0

28-Sep-20

Gary Cerrato

Review of requirement to file income tax return; review of financial
information to file income tax return.

1.0

20-Oct-20

Gary Cerrato

Review of correspondence from CRA; respond to inquiry from CRA
re corporate tax returns and HST issues; call from Ivan from DOL
Technologies re SRED refund and discuss settlement issues.

1.0

21-Oct-20

Tony Montesano

File HST Return.

0.4

27-Oct-20

Gary Cerrato

Review of GL; respond to correspondence from DOL Technologies re
A/R owing Thompson.

0.5

13-Nov-20

Tony Montesano

Prepare and file HST return.

0.3

5

Date

Professional

Description

Hrs.

23-Nov-20

Gary Cerrato

Call from CRA; review of payroll deduction filings; respond to inquiry
from controller re SRED settlement; review of accounting.

1.0

1-Dec-20

Tony Montesano

Prepare and File November 2020 HST Return.

0.2

3-Dec-20

Nerina Jahja

Prepare third interim report for review from G. Cerrato.

0.7

9-Dec-20

Gary Cerrato

Call with A. Dolgonos re funds customers have apparently
transferred into the TD bank account in error; further discussion re
settlement on SRED claim; review of 246 report and make
amendments.

1.0

9-Dec-20

Nerina Jahja

Review bank accounts as per DOL's request.

0.3

14-Dec-20

Nerina Jahja

Follow up with T. Montesano in regards to payment to be made to
DOL.

0.2

4-Jan-21

Gary Cerrato

Review of bank reconciliation; review of GL; review HST filings;

1.2

18-Jan-21

Gary Cerrato

Call with R. Bengino to discuss status of settlement with Thomson
and discuss the need for a release re SRED.

0.8

19-Jan-21

Gary Cerrato

Review of UBS-Axcera payroll records to determine and calculate
remittances outstanding.

0.9

22-Jan-21

Tony Montesano

Prepare and File HST return.

0.3

27-Jan-21

Gary Cerrato

Review of SRED settlement agreement; email to R. Bengino re same;
review of TGF invoice.

0.3

29-Jan-21

Gary Cerrato

Prepare R&D; review of WIP; review of outstanding disbursements.

2.7

1-Feb-21

Gary Cerrato

Start drafting report; update R&D and draft update to EDC; email
exchanges with R. Bengino re same.

1.5

1-Feb-21

Tony Montesano

Prepare payment of invoice.

0.3

2-Feb-21

Tony Montesano

File amended 2019 T4 for R. Mejia.

0.5

4-Feb-21

Gary Cerrato

Call with DOL Technologies re SRED settlement agreement and
discuss the return of certain deposits received by the Receiver in
error.

0.5

8-Feb-21

Gary Cerrato

Call with T. Montesano re PIER review statements; review of payroll
records to determine issues.

1.5

8-Feb-21

Tony Montesano

Discussion with G. Cerrato regarding Payroll Statement received
regarding RP0002 account; contacted CRA to discuss same.

0.6

9-Feb-21

Tony Montesano

Prepare and File HST Return for the period January 1-31, 2021.

0.2

6

Date

Professional

Description

Hrs.

12-Feb-21

Tony Montesano

Review WEPP statement of account received from Service Canada;
discuss same with G. Cerrato; review WEPP schedule; call Service
Canada request detailed statement of payments issued to WEPP
claimants.

0.5

16-Feb-21

Gary Cerrato

Update call with R. Bengino re issues with WEPPA and PIER reports.

0.3

22-Feb-21

Gary Cerrato

Review of WEPPA claim and reconcile with WEPPA schedule; call to
R. Bengino re same.

0.8

25-Feb-21

Gary Cerrato

Review of PIER reports; email to TD Bank to seize funds in TD Bank
accounts in Barrie; call to J. Swan at TD Bank re bank accounts; call
with T. Montesano re PIER reports.

1.0

25-Feb-21

Tony Montesano

Discussion with G. Cerrato regarding funds to company TD Bank
account; process payment to CRA; remittance of deficiency in
source deduction remittance; discuss WEPP super-priority; reconcile
WEPP schedule.

0.5

26-Feb-21

Tony Montesano

Prepare and post payment of invoice to Receiver General for
Canada; WEPP priority.

0.5

2-Mar-21

Gary Cerrato

Call from CRA re PIER reports and reconcile; review of WEPPA claim
filed and reconcile; review of accounting.

1.7

10-Mar-21

Gary Cerrato

Call with M. Moran to discuss file and issues to prepare tax return.

1.5

11-Mar-21

Matthew Moran

Discussion with G Cerrato walking through engagement and SRD to
get knowledge of file in order to prepare tax return;

1

11-Mar-21

Gary Cerrato

Follow up with TD Bank re bank account transfer of funds; call with
T. Montesano re same.

0.5

11-Mar-21

Tony Montesano

Discuss receipt of funds with G. Cerrato; prepare deposit slip.

0.1

12-Mar-21

Matthew Moran

Prepare 2020 financials and T2.

6.4

15-Mar-21

Matthew Moran

Finish tax return and send email to G. Cerrato summarizing key
points of tax return.

16-Mar-21

Tony Montesano

File for the period Feb.1-28, 2021.

0.2

25-Mar-21

Gary Cerrato

Review of tax return.

1.3

26-Mar-21

Gary Cerrato

Reviewing material to draft report; update R&D.

1.5

7-Apr-21

Gary Cerrato

Drafting final report.

5.0

8-Apr-21

Gary Cerrato

Drafting final report; preparing final R&D; preparing report
appendices.

5.0

7

2

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended
EXPORT DEVELOPMENT CANADA

and
Applicant

UNIQUE BROADBAND SYSTEMS LTD. and UBSAXCERA INC.
Respondents
Court File No.: CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
Proceedings commenced at Toronto

FEE AFFIDAVIT OF GARY CERRATO

Thornton Grout Finnigan LLP
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7
Fax:
416-304-1313
D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca
Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca
Lawyers for the Court-Appointed Receiver

APPENDIX “K”

Court File No. CV-19-620769-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as
amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
AFFIDAVIT OF D.J. MILLER
Sworn April 12, 2021
1.

I am a barrister and solicitor qualified to practice law in the Province of Ontario

and I am a partner at Thornton Grout Finnigan LLP (“TGF”), lawyers for BDO Canada Limited,
the Court-appointed receiver and manager (the “Receiver”) of the Respondents and, as such, I
have knowledge of the matters to which I hereinafter depose. Unless I indicate to the contrary, the
facts herein are within my personal knowledge and are true. Where I have indicated that I have
obtained facts from other sources, I believe those facts to be true.
2.

Attached hereto as Exhibit “A” are copies of the invoices issued to the Receiver

by TGF for fees and disbursements incurred by TGF through the course of these proceedings
between December 1, 2019 through to April 11, 2021.
3.

Attached hereto as Exhibit “B” is a schedule summarizing each invoice in Exhibit

“A”, the total billable hours charged per invoice, the total fees charged per invoice and the average
hourly rate charged per invoice.

- 24.

Attached hereto as Exhibit “C” is a schedule summarizing the respective years of

call and billing rates of each of the solicitors at TGF who acted for the Receiver.
5.

To the best of my knowledge, the rates charged by TGF throughout the course of

these proceedings are comparable to the rates charged by other law firms in the Toronto market
for the provision of similar services.
6.

The hourly billing rates outlined in Exhibit “C” to this affidavit are comparable to

the hourly rates charged by TGF for services rendered in relation to similar proceedings.
7.

I make this affidavit in support of a motion by the Receiver for, inter alia, approval

of the fees and disbursements of the Receiver’s counsel.

SWORN before me, by D.J. MILLER, via
video conference from the City of Toronto,
in the Province of Ontario, to the City of
Toronto, in the Province of Ontario, this 12th
day of April, 2021 in accordance with O.
Reg. 431/20, Administering Oath or
Declaration Remotely.
Commissioner for Taking Affidavits

D.J. MILLER

This is Exhibit “A” referred to in the
Affidavit of D.J. Miller sworn remotely via video
conference by D.J. MILLER from the City of Toronto, in
the Province of Ontario, before me at the City of Toronto,
in the Province of Ontario, on this 12th day of April, 2021,
in accordance with O. Reg. 431/20, Administering Oath or
Declaration Remotely.

A Commissioner for taking affidavits

Court File No.

CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43,
as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and –
UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
EIGHTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT-APPOINTED RECEIVER AND MANAGER
For the period ending March 31, 2020
Mar-02-20

Send follow up email to G. Phoenix with respect to status of Sirius
inventory; call with M. Shakra to discuss same;

0.20

RB

Mar-03-20

Email to Receiver with respect to update on report to EDC; email to EDC
with respect to discussion with Fasken; call with M. Harvey to discuss US
assets and US landlord;

0.50

RB

Mar-04-20

Call with M. Harvey with respect to discussion with US landlord; call and
provide update to G. Cerrato with respect to same;

0.20

RB

Mar-06-20

Review and consider email from M. Shakra and respond to same; email
same to client for review;

0.20

RB

Mar-07-20

Emails with M. Harvey with respect to settlement with US landlord;

0.20

RB

Mar-09-20

Emails with M. Harvey with respect to Settlement Agreement; review emails
from G. Phoenix with respect to release of Sirius equipment; email to G.
Cerrato with respect to same;

0.40

RB

Mar-10-20

Emails with respect to Settlement Agreement;

0.20

RB

Mar-11-20

Discussion with R. Bengino as to dispute with Sirius on amounts owing,
negotiations as to any settlement and proposed form of settlement
agreement; review and revise draft Settlement Agreement; review exchange
of emails with the Receiver; receive and review draft Release and consider

1.10

DJM

amendments to same and discuss with R. Bengino; emails from and to R.
Bengino as to landlord settlement agreement; review same and discuss with
R. Bengino;
Emails with respect to Sirius Settlement Agreement; review and revise draft
Settlement Agreement; send same to D.J. Miller for review; emails with G.
Cerrato with respect to same; send same to M. Shakra; review comments
from G. Phoenix and consider same; Review and consider draft settlement
agreement and provide comments on same; send same to Receiver for
review;

1.50

RB

Receive and review fully executed Settlement Agreement; review Release
document;

0.20

DJM

Emails with respect to pick up of Sirius equipment and release; calls with
each of Receiver and G. Phoenix with respect to same; further revise draft
Settlement Agreement; emails with Sirius with respect to same; review
comments on same; conference call with Sirius and DOL to discuss
settlement agreement and release; receive fully executed settlement
agreement and circulate same to client;

1.40

RB

Mar-16-20

Review and consider comments on settlement agreement from US landlord;

0.20

RB

Mar-18-20

Receive Settlement Agreement as executed by landlord; email to M. Harvey
with respect to same; email from C. Pilkington and respond to same;

0.30

RB

Mar-20-20

Emails from and to R. Bengino as to
and our view as to terms of same; email from R.
Bengino as to comments on final motion and approval of settlement and
release agreement;

0.30

DJM

Call with C. Pilkington to discuss potential settlement; review and respond
to email from US counsel with respect to scheduling call today; review and
revise draft US motion to approve Settlement Agreement; review and revise
draft US motion for Final Discharge; send comments on same to Receiver
for review; Call with US counsel to discuss Settlement Agreement; call with
G. Cerrato to discuss same; call with G. Cerrato to discuss US employee
withholdings; amend Settlement Agreement and send same to G. Cerrato;

2.10

RB

Mar-23-20

Receive and compile executed page for Settlement Agreement with US
landlord;

0.10

RB

Mar-24-20

Emails with respect to scheduling call to discuss tax withholdings; send
comments on draft motion materials to MNAT:

0.20

RB

Mar-25-20

Attend conference call with US counsel and BDO to discuss US withholding
taxes; emails with respect to same; emails with respect to US settlement
motion;

0.80

RB

Mar-12-20

Lawyer
D. J. Miller
Rachel Bengino

Hours
1.60
8.50

TOTAL FEE HEREIN
HST on Fees

Amount
1,440.00
4,675.00
$6,115.00
$794.95

Total Fees and HST

$6,909.95

Disbursements:
Computer Research
Bank Service Charge re Payment Wired to MNAT*
Morris Nichols Arsht & Tunnell – Inv. 2003039 USD 410 (any difference in exchange rate will be
debited/credited on our next account)*

$3.79
$48.20
$594.30

Total Taxable Disbursements
HST on Disbursements
Total Non-Taxable Disbursements
Total Disbursements and HST

$3.79
$0.49
$642.50
$646.78

Total Fees, Disbursements & HST

$7,556.73

OUR ACCOUNT HEREIN

$7,556.73

We hereby waive notice of the time and place of the taxation of this bill.
ThorntonGroutFinnigan LLP

Per:
E. & O. E.

Rachel Bengino
HST No. 87042 1039RT

Matter No.

1390-009

Invoice No.

34877

Date:

Apr 21/20

*HST Exempt

Terms: Payment due upon receipt. Any disbursements not posted to your account on the date of this statement will be billed later. In accordance with Section 35 of The Solicitor's Act, interest will be charged at the
rate of 6:00 % per annum on unpaid fees, charges or disbursements calculated from a date that is one month after this Statement is delivered.

EXPORT DEVELOPMENT CANADA
Applicant

and

416-304-1313
Lawyers for the Court-Appointed Receiver

Fax:

Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca

D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca

Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7

EIGHTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT-APPOINTED RECEIVER AND MANAGER

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto

Court File No. CV-19-620769-00CL

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended

Court File No.

CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43,
as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and –
UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents

NINTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT APPOINTED RECEIVER AND MANAGER
For the period ending April 30, 2020
Apr-13-20

Review and consider email from counsel to Thomson; email to G.
Cerrato with respect to same;

0.20

RB

Apr-14-20

Emails to and from the Receiver and telephone discussion with R.
Bengino as to

0.60

DJM

Emails with D.J. Miller with respect to
; Email to G. Cerrato with respect to same;

0.40

RB

Emails with G. Cerrato with respect to matter;

0.20

RB

Apr-15-20

Lawyer
D. J. Miller
Rachel Bengino

Hours

Amount

0.60
0.80

540.00
440.00

TOTAL FEE HEREIN
HST on Fees

$980.00
$127.40

Total Fees and HST

$1,107.40

Disbursements:
Morris Nichols Arsht & Tunnell - Inv 2004476 - USD
$14,114.31 (any difference in exchange rate will be
debited/credited on our next account)*

$19,887.06

Total Taxable Disbursements
HST on Disbursements
Total Non-Taxable Disbursements

$0.00
$0.00
$19,887.06

Total Disbursements and HST

$19,887.06

Total Fees, Disbursements & HST

$20,994.46

OUR ACCOUNT HEREIN

$20,994.46

We hereby waive notice of the time and place of the taxation of this bill.
ThorntonGroutFinnigan LLP

Per:
E. & O. E.

Rachel Bengino
HST No. 87042 1039RT

Matter No.

1390-009

Invoice No.

34915

Date:

May 06/20

*HST Exempt

Terms: Payment due upon receipt. Any disbursements not posted to your account on the date of this statement will be billed later. In accordance with Section 35 of The Solicitor's Act, interest will be charged at the rate
of 6:00 % per annum on unpaid fees, charges or disbursements calculated from a date that is one month after this Statement is delivered.

EXPORT DEVELOPMENT CANADA
Applicant

and

416-304-1313
Lawyers for the Court-Appointed Receiver

Fax:

Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca

D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca

Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7

NINTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT-APPOINTED RECEIVER AND MANAGER

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto

Court File No. CV-19-620769-00CL

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended

Court File No.

CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43,
as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and –
UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents

TENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT APPOINTED RECEIVER AND MANAGER
For the period ending May 31, 2020
May-04-20

Review US court order terminating the Chapter 15 proceedings;
email to G. Cerrato with respect to same;

0.20

RB

May-07-20

Receive and respond to email from J. Ross with respect to scheduling
update call; email to C. Pilkington;

0.30

RB

May-08-20

Emails with respect to scheduling call on Monday with J. Ross and
G. Cerrato;

0.10

RB

May-11-20

Attend conference call with J. Ross and G. Cerrato to provide update
on status of matter; follow up call with G. Cerrato;

0.80

RB

Lawyer
Rachel Bengino
TOTAL FEE HEREIN
HST on Fees
Total Fees and HST

Hours

Amount

1.40

770.00
$770.00
$100.10
$870.10

Disbursements:
Morris Nichols Arsht & Tunnell - Inv 2002157 Foreign Exchange Difference*

$105.14

Morris Nichols Arsht & Tunnel - Inv 2005693 USD 2,186.49 (any difference in exchage rate will
be debited/credited on our next account)*

$3,018.23

Total Taxable Disbursements
HST on Disbursements
Total Non-Taxable Disbursements

$0.00
$0.00
$3,123.37

Total Disbursements and HST

$3,123.37

Total Fees, Disbursements & HST

$3,993.47

OUR ACCOUNT HEREIN

$3,993.47

We hereby waive notice of the time and place of the taxation of this bill.
ThorntonGroutFinnigan LLP

Per:
E. & O. E.

Rachel Bengino
HST No. 87042 1039RT

Matter No.

1390-009

Invoice No.

35120

Date:

Jun 15/20

*HST Exempt

Terms: Payment due upon receipt. Any disbursements not posted to your account on the date of this statement will be billed later. In accordance with Section 35 of The Solicitor's Act, interest will be charged at the
rate of 6:00 % per annum on unpaid fees, charges or disbursements calculated from a date that is one month after this Statement is delivered.

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended

and

EXPORT DEVELOPMENT CANADA
Applicant

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
Court File No. CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto
TENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT-APPOINTED RECEIVER AND MANAGER
Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7
D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca
Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca
Fax:

416-304-1313

Lawyers for the Court-Appointed Receiver

Court File No.

CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43,
as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and –
UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
ELEVENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT APPOINTED RECEIVER AND MANAGER
For the period ending July 31, 2020
Disbursements:
Conference Calls
Bank service charge re Wire to MNAT*
Morris Nichols Arsht & Tunnell - Inv 2007488 USD $126.15 (any difference in exchange rate will
be debited/credited on our next account)*
Total Taxable Disbursements
HST on Disbursements
Total Non-Taxable Disbursements
Total Disbursements and HST
OUR ACCOUNT HEREIN

$22.20
$47.62
$171.24

$22.20
$2.89
$218.86
$243.95
$243.95

We hereby waive notice of the time and place of the taxation of this bill.
ThorntonGroutFinnigan LLP

Per:
E. & O. E.

Matter No.
Invoice No.
Date:

Rachel Bengino
HST No. 87042 1039RT

*HST Exempt

1390-009
35412
Aug 06/20

Terms: Payment due upon receipt. Any disbursements not posted to your account on the date of this statement will be billed later. In accordance with Section 35 of The Solicitor's Act, interest will be charged at the
rate of 6:00 % per annum on unpaid fees, charges or disbursements calculated from a date that is one month after this Statement is delivered.

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended
and

EXPORT DEVELOPMENT CANADA
Applicant

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA
INC.
Respondents
Court File No. CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto
ELEVENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT-APPOINTED RECEIVER AND MANAGER
Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7
D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca
Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca
Fax:

416-304-1313

Lawyers for the Court-Appointed Receiver

Court File No.

CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43,
as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and –
UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
TWELFTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT APPOINTED RECEIVER AND MANAGER
For the period ending December 31, 2020
Sep-10-20

Call with G. Cerrato to discuss SRED refund and payment to
consultant and discharge motion;

0.60

RB

Oct-14-20

Email to Receiver with respect to status of matter;

0.10

RB

Lawyer

Hours

Amount

0.70

385.00

Rachel Bengino
TOTAL FEE HEREIN
HST on Fees

$385.00
$50.05

Total Fees and HST

$435.05

Disbursements:
Morris Nichols Arsht & Tunnell - Inv 2003039 Foreign Exchange Difference*
Morris Nichols Arsht & Tunnell - Inv 2004476 Foreign Exchange Difference*
Morris Nichols Arsht & Tunnell - Inv 2005693 Foreign Exchange Difference*
Bank S/C re Wire to MNAT*

-$49.28
-$1,124.63
-$111.69
$45.97

Total Taxable Disbursements
HST on Disbursements
Total Non-Taxable Disbursements
Total Disbursements and HST

$0.00
$0.00
-$1,239.63
-$1,239.63

Total Fees, Disbursements & HST

-$804.58

OUR ACCOUNT HEREIN

-$804.58

We hereby waive notice of the time and place of the taxation of this bill.
ThorntonGroutFinnigan LLP

Per:
E. & O. E.

Rachel Bengino
HST No. 87042 1039RT

Matter No.

1390-009

Invoice No.

36229

Date:

Jan 18/21

*HST Exempt

Terms: Payment due upon receipt. Any disbursements not posted to your account on the date of this statement will be billed later. In accordance with Section 35 of The Solicitor's Act, interest will be charged at the rate
of 6:00 % per annum on unpaid fees, charges or disbursements calculated from a date that is one month after this Statement is delivered.

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended

and

EXPORT DEVELOPMENT CANADA
Applicant

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
Court File No. CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto
TWELFTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT-APPOINTED RECEIVER AND MANAGER
Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7
D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca
Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca
Fax:

416-304-1313

Lawyers for the Court-Appointed Receiver

Court File No.

CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43,
as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and –
UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
THIRTEENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT APPOINTED RECEIVER AND MANAGER
For the period ending January 31, 2021
Jan-18-21

Call with G. Cerrato to discuss status of file and motion to discharge
Receiver;

0.40

RB

Jan-20-21

Drafting Settlement Agreement; send same to D.J. Miller for review;
review comments; send same to G. Cerrato for review;

1.00

RB

Jan-27-21

Revise Settlement Agreement and send same to G. Cerrato; emails with
respect to update to EDC;

0.30

RB

Lawyer
Rachel Bengino

Hours
1.70

TOTAL FEE HEREIN
HST on Fees
Total Fees and HST
Less: Credit on Invoice No. 36229
OUR ACCOUNT HEREIN
We hereby waive notice of the time and place of the taxation of this bill.

Amount
1,020.00
$1,020.00
$132.60
$1,152.60
$804.58
$348.02

ThorntonGroutFinnigan LLP

Per:

Rachel Bengino

E. & O. E.
HST No. 87042 1039RT
*HST Exempt
Matter No.
1390-009
Invoice No.
36340
Date:
Feb 08/21
Terms: Payment due upon receipt. Any disbursements not posted to your account on the date of this statement will be billed later. In accordance with Section 35 of The Solicitor's Act, interest will be charged at the
rate of 6:00 % per annum on unpaid fees, charges or disbursements calculated from a date that is one month after this Statement is delivered.

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended

and

EXPORT DEVELOPMENT CANADA
Applicant

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
Court File No. CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto
THIRTEENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT-APPOINTED RECEIVER AND MANAGER
Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7
D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca
Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca
Fax:

416-304-1313

Lawyers for the Court-Appointed Receiver

Court File No.

CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43,
as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and –
UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
FOURTEENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT APPOINTED RECEIVER AND MANAGER
For the period ending February 28, 2021
Feb-01-21

Review R&D and draft update email to counsel for EDC; provide
comments on same and email to G. Cerrato;

0.40

RB

Feb-08-21

Email to G. Cerrato with respect to draft report and court motion;

0.10

RB

Feb-12-21

Call with G. Cerrato to discuss update regarding WEPPA claim and CRA
claim;

0.20

RB

Feb-23-21

Emails with Receiver with respect to WEPPA claim and status of draft
report;

0.20

RB

Lawyer
Rachel Bengino

Hours
0.90

TOTAL FEE HEREIN
HST on Fees
Total Fees and HST
OUR ACCOUNT HEREIN

Amount
540.00
$540.00
$70.20
$610.20
$610.20

We hereby waive notice of the time and place of the taxation of this bill.
ThorntonGroutFinnigan LLP

Per:
E. & O. E.

Matter No.
Invoice No.
Date:

Rachel Bengino
HST No. 87042 1039RT

*HST Exempt

1390-009
36577
Mar 29/21

Terms: Payment due upon receipt. Any disbursements not posted to your account on the date of this statement will be billed later. In accordance with Section 35 of The Solicitor's Act, interest will be charged at the
rate of 6:00 % per annum on unpaid fees, charges or disbursements calculated from a date that is one month after this Statement is delivered.

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended

and

EXPORT DEVELOPMENT CANADA
Applicant

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
Court File No. CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto
FOURTEENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT-APPOINTED RECEIVER AND MANAGER
Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7
D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca
Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca
Fax:

416-304-1313

Lawyers for the Court-Appointed Receiver

Court File No.

CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43,
as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and –
UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondents
FIFTEENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT APPOINTED RECEIVER AND MANAGER
For the period ending April 11, 2021
Mar-24-21

Email from Receiver with respect to scheduling discharge motion;
instructions to M. Magni with respect to same; email from Court with
respect to availability;

0.20

RB

Mar-26-21

Emails from and to R. Bengino as to motion to be brought and issues as to
service with one party under prior APA;

0.20

DJM

Emails with respect to scheduling discharge motion; review draft request
form;

0.20

RB

Mar-29-21

Emails with respect to motion date; circulate Zoom link to Court;

0.20

RB

Apr-06-21

Email to G. Cerrato with respect to status of draft report;

0.10

RB

Apr-08-21

Emails with respect to Receiver's report and appendices;

0.20

RB

Apr-11-21

Review draft Receiver’s Report and mark with all suggested edits; review
draft Order for motion and mark with suggested edits; emails with R.
Bengino as to same;

0.60

DJM

Drafting Receiver's Third Report; send same to D.J. Miller for review;
drafting Discharge Order; emails with respect to fee affidavit; send draft
order to D.J. Miller for review; review comments on draft report; send
draft report and order to G. Cerrato for review;

4.50

RB

Lawyer
D. J. Miller
Rachel Bengino

Hours
0.80
5.40

Amount
760.00
3,240.00
1|P a ge

TOTAL FEE HEREIN
HST on Fees
Total Fees and HST

$4,000.00
$520.00
$4,520.00

Disbursements:
Couriers

$31.67

Total Taxable Disbursements
HST on Disbursements
Total Non-Taxable Disbursements

$31.67
$4.12
$0.00

Total Disbursements and HST

$35.79

Total Fees, Disbursements & HST
Plus: Estimation to Completion

$4,555.79
$5,000.00

OUR ACCOUNT HEREIN

$9,555.79

We hereby waive notice of the time and place of the taxation of this bill.
ThorntonGroutFinnigan LLP

Per:
E. & O. E.

Matter No.
Invoice No.
Date:

Rachel Bengino
HST No. 87042 1039RT

*HST Exempt

1390-009
36615
Apr 12/21

Terms: Payment due upon receipt. Any disbursements not posted to your account on the date of this statement will be billed later. In accordance with Section 35 of The Solicitor's Act, interest will be charged at the
rate of 6:00 % per annum on unpaid fees, charges or disbursements calculated from a date that is one month after this Statement is delivered.

2|P a ge

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended

and

EXPORT DEVELOPMENT CANADA
Applicant

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA
INC.
Respondents
Court File No. CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto
FIFTEENTH BILL OF COSTS OF THE SOLICITORS
TO THE COURT-APPOINTED RECEIVER AND MANAGER
Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7
D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca
Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca
Fax:

416-304-1313

Lawyers for the Court-Appointed Receiver

3|Page

This is Exhibit “B” referred to in the
Affidavit of D.J. Miller sworn remotely via video
conference by D.J. MILLER from the City of Toronto, in
the Province of Ontario, before me at the City of Toronto,
in the Province of Ontario, on this 12th day of April, 2021,
in accordance with O. Reg. 431/20, Administering Oath or
Declaration Remotely.

A Commissioner for taking affidavits

EXHIBIT “B”
Calculation of Average Hourly Billing Rates of
Thornton Grout Finnigan LLP
for the period December 1, 2019 to April 11, 2021
Invoice #

Fees

Disb.

HST

Total
Hours

Fifth Bill of Costs
(up to and including
December 31, 2019,
Invoice #34367)

$28,975.00

$4,120.10

$3,766.77

52.20

$555.08

$36,861.87

Sixth Bill of Costs
(up to and including
January 31, 2020,
Invoice #34551)

$9,585.00

$518.38

$1,307.62

15.50

$618.39

$11,411.00

Seventh Bill of
Costs (up to and
including February
28, 2020, Invoice
#34678)

$4,510.00

$1,834.38

$586.30

7.90

$570.89

$6,930.68

Eighth Bill of Costs
(up to and including
March 31, 2021,
Invoice #34877)

$6,115.00

$646.29

$795.44

10.10

$605.45

$7,556.73

Ninth Bill of Costs
(up to and including
April 30, 2020,
Invoice #34915)

$980.00

$19,887.06

$127.40

1.40

$700.00

$20,994.46

Tenth Bill of Costs
(up to and including
May 31, 2020,
Invoice #35120

$770.00

$3,123.37

$100.10

1.40

$550.00

$3,993.47

$241.06

$2.89

0.00

40.00

Eleventh Bill of
Costs (up to and
including July 31,
2020, Invoice
#35412)

$0.00

Average
Hourly
Rate

Total (Fees,
Disb. HST)

$243.95

-2Twelfth Bill of
Costs (up to and
including December
31, 2020 (Invoice
#36229)

$385.00

-$1,239.63*

$50.05

0.70

$550.00

-$804.58*

Thirteenth Bill of
Costs (up to and
including January
31, 2021, Invoice
#36340)

$1,020.00

$0.00

$132.60

1.70

$600.00

$1,152.60

Fourteenth Bill of
Costs (up to and
including February
28, 2021, Invoice
#36577)

$540.00

$0.00

$70.20

0.90

$600.00

$610.20

$9,000.00**

$31.67

$524.12

6.20

$1,451.61

$29,162.68

$7,463.49

Fifteenth Bill of
Costs (up to and
including April 11,
2021, Invoice
#36615)
TOTALS:

$61,880.00

*Negative balance due to foreign exchange differences from previous invoice.
**Includes estimate to completion of receivership proceedings in the amount of $5,000 plus HST.

$9,555.79

$98,506.17

This is Exhibit “C” referred to in the
Affidavit of D.J. Miller sworn remotely via video
conference by D.J. MILLER from the City of Toronto, in
the Province of Ontario, before me at the City of Toronto,
in the Province of Ontario, on this 12th day of April, 2021,
in accordance with O. Reg. 431/20, Administering Oath or
Declaration Remotely.

A Commissioner for taking affidavits

EXHIBIT “C”
Billing Rates of Thornton Grout Finnigan LLP

For the period December 1, 2019 to December 31, 2019

D.J. Miller
Rachel Bengino
Derek Harland
Roxana Manea

Position

Rate

Year of Call

Partner
Associate
Student
Law Clerk

$850
$500
$275
$250

1991
2015

Position

Rate

Year of Call

Partner
Associate
Law Clerk
Law Clerk

$900
$550
$250
$250

1991
2015

Position

Rate

Year of Call

Partner
Associate

$950
$600

1991
2015

For the period January 1, 2020 to December 31, 2020

D.J. Miller
Rachel Bengino
Roxana Manea
Bobbie-Jo Brinkman

For the period January 1, 2021 to April 11, 2021

D.J. Miller
Rachel Bengino

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended
EXPORT DEVELOPMENT CANADA

and
Applicant

UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA
INC.
Respondents
Court File No. CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at Toronto
AFFIDAVIT OF D.J. MILLER
Sworn April 12, 2021
Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7
D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email: djmiller@tgf.ca
Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email: rbengino@tgf.ca
Fax:

416-304-1313

Lawyers for the Court-Appointed Receiver

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended

EXPORT DEVELOPMENT CANADA
Applicant

and

UNIQUE BROADBAND SYSTEMS LTD. and UBSAXCERA INC.
Respondents
Court File No.: CV-19-620769-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
Proceedings commenced at Toronto
THIRD REPORT OF BDO CANADA LIMITED IN ITS
CAPACITY AS RECEIVER
April 12, 2021

Thornton Grout Finnigan LLP
Barristers and Solicitors
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto, ON M5K 1K7
Fax:
416-304-1313
D.J. Miller (LSO# 34393P)
Tel:
416-304-0559
Email:
djmiller@tgf.ca
Rachel A. Bengino (LSO# 68348V)
Tel:
416-304-1153
Email:
rbengino@tgf.ca
Lawyers for the Receiver
25

TAB 3

Court File No. CV-19-620769-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR.
JUSTICE KOEHNEN

)
)
)

THURSDAY, THE 22ND
DAY OF APRIL, 2021

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as
amended, and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3, as amended
B E T W E E N:
EXPORT DEVELOPMENT CANADA
Applicant
- and UNIQUE BROADBAND SYSTEMS LTD. and UBS-AXCERA INC.
Respondent

ORDER
(Re Discharge of the Receiver)
THIS MOTION made by BDO Canada Limited as receiver and manager (in such
capacities, the "Receiver") without security, of all of the assets, undertakings and properties of
Unique Broadband Systems Ltd. and UBS-Axcera Inc. (together, the "Debtors"), for an order (i)
approving the Settlement and Release Agreement between the Receiver and Dol Technologies
Inc. and the Dol Payment (as defined below) thereunder, (ii) authorizing the Receiver to make
the WEPPA Distribution (as defined below), (iii) approving the Receiver’s final statement of
receipts and disbursements, (iv) confirming that the Receiver may retain the Non-Refundable
Portion of the Deposit (as defined below), (v) discharging the Receiver, and (vi) approving the

activities and fees of the Receiver and its counsel as described in the Receiver’s Third Report to
the Court dated April 12, 2021 (the “Third Report”) was heard this day by Zoom judicial video
conference due to the COVID-19 pandemic..
ON READING the Third Report and the Appendices thereto, the fee affidavit of Gary
Cerrato sworn April 12, 2021 (the “Cerrato Affidavit”) and the fee affidavit of D.J. Miller
sworn April 12, 2021 (the “Miller Affidavit”) and on hearing the submissions of counsel for the
Receiver, and counsel to those parties listed on the counsel list for today’s hearing, and no one
else appearing although duly served as appears from the affidavit of service of Rachel Bengino
sworn April 13, 2021,
SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

is hereby abridged and validated so that this Motion is properly returnable today and hereby
dispenses with further service thereof.
APPROVAL OF SETTLEMENT
2.

THIS COURT ORDERS that the Settlement and Release Agreement between the

Receiver and Dol Technologies Inc. (the “Dol Settlement Agreement”), as described in and
appended to the Third Report, is hereby ratified and approved and the execution of the Dol
Settlement Agreement by the Receiver is hereby authorized and approved, with such minor
amendments as the Receiver may deem necessary.
3.

THIS COURT ORDERS that the Receiver is authorized and directed to pay to Dol

Technologies Inc. the amount of $55,774.32 (the “Dol Payment”) pursuant to the terms of the
Dol Settlement Agreement.
DISTRIBUTIONS
4.

THIS COURT ORDERS that the Receiver is authorized and directed to pay to Service

Canada the amount of $45,546.22 (the “WEPPA Distribution”) in respect of Service Canada’s
priority entitlement under the Wage Earner Protection Program Act, S.C. 2005, c. 47, s. 1, and
section 81.4(4) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended.

RETENTION OF NON-REFUNDABLE PORTION OF DEPOSIT
5.

THIS COURT ORDERS AND DECLARES that the Receiver’s retention of the Non-

Refundable Portion of the Deposit (as each term is defined in the Third Report) paid to it by
Thomson Broadcast US Inc. and Phenixya SAS (together “Thomson”) in the amount of
$100,000 is hereby confirmed and approved, and such amount shall not be returned to Thomson
by the Receiver and shall form part of the Debtors’ estates.
APPROVAL OF ACTIVITIES AND FEES OF THE RECEIVER
6.

THIS COURT ORDERS that the Third Report and the activities, decisions and conduct

of the Receiver as set out in the Third Report are hereby authorized and approved; provided,
however, that only the Receiver, in its personal capacity and only with respect to its own
personal liability, shall be entitled to rely upon or utilize in any way such approval.
7.

THIS COURT ORDERS that the Receiver’s final statement receipts and disbursements

for the period May 28, 2019 to April 8, 2021, as set out in the Third Report, is hereby approved.
8.

THIS COURT ORDERS that the professional fees and disbursements of the Receiver for

the period between December 1, 2019 to April 8, 2021 in the amount of $154,565.75 for fees and
disbursements, including Harmonized Sales Tax (“HST”) of $17,781.90, plus an estimate of fees
to completion of the Receivership Proceedings in the amount of $4,500 plus HST, as further set
out in the Third Report and the Cerrato Affidavit attached as Appendix “J” to the Third Report,
are hereby approved.
9.

THIS COURT ORDERS that the professional fees and disbursements of Thornton Grout

Finnigan LLP, counsel to the Receiver, for the period between December 1, 2019 to April 11,
2021, in the amount of $61,880.00, plus HST of $7,463.49, for a total of $98,506.17, which
includes an estimate of fees to completion of the Receivership Proceedings in the amount of
$5,000 plus HST, as further set out in the Third Report and the Miller Affidavit attached as
Appendix “K” to the Third Report, are hereby approved.

DISCHARGE OF RECEIVER
10.

THIS COURT ORDERS that upon completion of the Remaining Activities described in

the Third Report and upon the Receiver filing a certificate in the form of Schedule “A” attached
hereto (the “Receiver’s Discharge Certificate”), the Receiver shall be discharged as Receiver of
the assets, properties and undertakings of the Debtors, provided, however, that notwithstanding
its discharge herein, the Receiver shall continue to have the benefit of the provisions of all
Orders made in this proceeding, including all approvals, protections and stays of proceedings in
favour of BDO Canada Limited in its capacity as Receiver.
11.

THIS COURT ORDERS AND DECLARES that upon filing of the Receiver’s

Discharge Certificate, BDO Canada Limited is hereby released and discharged from any and all
liability that BDO Canada Limited now has or may hereafter have by reason of, or in any way
arising out of, the acts or omissions of BDO Canada Limited while acting in its capacity as
Receiver of the Debtors, save and except for any gross negligence or wilful misconduct on the
Receiver's part. Without limiting the generality of the foregoing, BDO Canada Limited is hereby
forever released and discharged from any and all liability relating to matters that were raised, or
which could have been raised, in the within receivership proceedings with respect to the Debtors,
save and except for any gross negligence or wilful misconduct on the Receiver's part.
GENERAL
12.

THIS COURT ORDERS that this Order is effective from the date that it is made and is

enforceable without any need for entry and filing.
13.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order.

All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and
its agents in carrying out the terms of this Order.
_______________________________________
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