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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
TALON SYSTEMS INC., et al.1 
 

 Debtors in a Foreign Proceeding. 
 

Chapter 15 
 
Case No. 13-11811 (___) 
 
Joint Administration Pending 

 

MOTION OF THE FOREIGN REPRESENTATIVE FOR (I) EX PARTE 
EMERGENCY RELIEF AND (II) PROVISIONAL RELIEF 

BDO Canada Limited is the proposal trustee and authorized foreign representative 

(the “Foreign Representative”) of Talon Systems Inc. (“Talon Canada”), Talon Systems USA 

Inc. (“Talon USA”), and Talon Systems America, Inc. (“Talon America” and, together with 

Talon Canada and Talon USA, the “Debtors” or “Talon Group”) in proceedings (the 

“Canadian Proceedings”) under Canada's Bankruptcy and Insolvency Act (R.S.C. 1985 c. B-3) 

(the “BIA”), pending before the Ontario Superior Court of Justice (Commercial List) (the 

“Ontario Court”).   

On July 18, 2013, the Talon Group commenced the Canadian Proceedings by 

filing Notices of Intention to Make a Proposal (the “NOIs”) under the BIA.  Copies of the NOIs 

filed with the Office of the Superintendent of Bankruptcy, and the certificates of filing, are 

attached as Exhibit A to the Transmittal Affidavit of David M. Fournier filed contemporaneously 

herewith (the “Fournier Affidavit”).  The Foreign Representative was appointed as Proposal 

Trustee in respect of the Canadian Proceedings commenced by the filing of the NOIs, and 

pursuant to an order of the Ontario Court dated July 19, 2013 (the “Procedural Order”), a true 

                                                 
1 The Debtors in these chapter 15 cases and the last four digits of their tax identification numbers, where 

applicable, are Talon Systems Inc.; Talon Systems USA Inc. (6399); and Talon Systems America, Inc. (6071).  
Talon Systems Inc.’s main corporate address is 6525 Northwest Drive, Mississauga, Ontario L4V 1K2, Canada. 
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and correct copy of which is attached to the Fournier Affidavit as Exhibit B, has been authorized 

by the Canadian Court to seek this Court’s recognition of the Canadian Proceedings. 

On July 19, 2013, the Foreign Representative commenced these chapter 15 cases 

(the “Chapter 15 Cases”) by filing a Verified Chapter 15 Petition For Recognition of Canadian 

Proceedings on behalf of each of the Debtors (collectively, the “Chapter 15 Petitions”) 

pursuant to sections 1504 and 1515 of the Bankruptcy Code, seeking the entry of an order 

recognizing the Canadian Proceedings as “foreign main proceedings,” or in the lesser alternative, 

“foreign nonmain proceedings,” and certain relief in aid thereof. 

By this Motion, the Foreign Representative seeks the entry of two separate orders 

at two hearings, both prior to the ultimate granting of recognition.  The first seeks, on an ex parte 

basis, the entry of a temporary restraining order and related emergency relief.  The second, after 

notice and an expedited hearing, seeks “provisional” relief to last until such time as the 

recognition order may be entered and permanent stays and similar relief may be granted.  Both 

the emergency and provisional relief are requested pursuant to sections 1519, 1520, and 1521 of 

the Bankruptcy Code, as set forth below. In support of this Motion the Foreign Representative 

respectfully states as follows: 

JURISDICTION AND VENUE 

1. This court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 

and 1334 and section 1501 of the Bankruptcy Code.  This is a core proceeding pursuant to 28 

U.S.C. § 157(b)(2)(P). 

2. Venue in this District is proper pursuant to 28 U.S.C. §§  1410(1) and (3). 

3. The statutory predicates for the relief requested herein are sections 105(a), 

1519, 1520, and 1521 of the Bankruptcy Code. 
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BACKGROUND 

4. Background concerning the basis for these chapter 15 cases, the Canadian 

Proceedings, the Debtors’ business, corporate organization, capital structure, and circumstances 

leading to the chapter 15 filings is set forth in the Verified Chapter 15 Petition For Recognition 

of Canadian Proceedings filed by the Foreign Representative contemporaneously herewith (the 

“Verified Petition”) and the Affidavit of Derek Okada (the “Okada Affidavit”) filed 

contemporaneously herewith as Exhibit E to the Fournier Affidavit. 

5. As set forth in the Okada Affidavit, through the Canadian Proceedings the 

Debtors are seeking approval from the Ontario Court for interim financing (“Interim 

Financing”) from their pre-petition secured lender, HSBC Bank Canada (“HSBC”)2, that will 

fund their ongoing business operations and restructuring efforts, including the pursuit of (i) new 

investment in the Debtors, whether in the form of an equity or debt injection or refinancing of the 

Debtors’ current debt facilities, or (ii) a sale of their assets, whether as a going concern or on a 

piecemeal basis (the sale and investor solicitation procedure is collectively referred to as the 

“SISP”). 

6. The Interim Financing from HSBC will fund the Debtors’ ongoing 

business operations and restructuring efforts by providing up to $1,250,000.00, pursuant to the 

terms of the Interim Financing Term Sheet attached to the Okada Affidavit.  Provision of the 

Interim Financing is subject to certain conditions, including the entry of an order (“Canadian 

Financing Order”) from the Ontario Court granting a superpriority lien in favor of HSBC over 

the assets, properties and undertakings of the Debtors to secure all advances made to the Debtors.  

                                                 
2 As of July 10, 2013, Talon Canada was indebted to HSBC in the amount of CAD $1,414,992.45 and USD 
$3,853,966.88.  Talon USA and Talon America each guaranteed the obligations of Talon Canada to HSBC and 
granted HSBC security interests pursuant to General Security Agreements, dated December 15, 2009.  HSBC filed 
financing statements in Delaware and North Carolina against Talon USA and Talon America, respectively. 
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It is contemplated that advances under the Foreign facility will be made by HSBC to Talon 

Canada, which then will fund Talon USA and Talon America as required.  The Foreign 

Representative proposes that borrowings by Talon USA and Talon America (whether directly or 

through Talon Canada) under the Interim Financing be limited to $100,000 on an interim basis, 

pending approval by this Court of the full financing in the Provisional Order. 

7. The Debtors are bound under the Interim Financing Term Sheet with 

HSBC to obtain the Canadian Financing Order from the Ontario Court and to seek recognition of 

the Canadian Proceedings by July 19, 2013.  Without the Interim Financing, the Debtors will be 

unable to fund ongoing operations or restructuring efforts and will be forced to liquidate. 

8. As noted above, the Debtors intend to pursue the SISP in an effort to 

maximize value for creditors.  The SISP will be conducted by the Foreign Representative, with 

assistance from the Debtors.  The following proposed timeline will govern the SISP: 

SISP Step Date 

Ontario Court Approval of SISP July 19, 2013 

Creation of Teaser, Marketing to Interested Parties 
and Execution of Confidentiality Agreements 

July 19 to August 12, 2013 

Due Diligence July 19 to August 12, 2013 

Bid Deadline August 12, 2013 

Selection of Successful Bid No later than August 15, 2013 

Negotiation and Execution of Definitive 
Documentation To be determined in 

consultation with Successful 
Bidder, Proposal Trustee and 
HSBC 

Approval Motion 

Closing 
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9. HSBC and the Foreign Representative support the SISP timeline.  Prior to 

any sale of their assets or other transaction, the Debtors will seek approval of such transaction.   

REQUEST FOR RELIEF 

10. By this Motion, the Foreign Representative seeks two separate orders at 

two separate hearings: 

(i) first, on an ex parte basis, an emergency order (the “Emergency 
Order”), which: 

(A)  enjoins, to the full extent that section 362(a) of the 
Bankruptcy Code would apply with respect to a debtor in 
possession or property of a debtor’s estate, the commencement or 
continuation of any proceeding or enforcement process in any 
court other than in the Canadian Proceeding, or any other act, 
against or in respect of  the  Foreign Representative, the Talon 
Group, their businesses and property and their  former, current and 
future directors, pending entry of the Provisional Order (as defined 
below); and 

(B)  authorizes the Talon Group to incur the post-petition 
indebtedness and enter into the post-filing secured financing 
arrangements with HSBC authorized by the Canadian Financing 
Order3 to avoid immediate and irreparable harm to the Talon 
Group’s estates, with borrowings by Talon USA and Talon 
America thereunder, and liens on their respective assets securing 
such borrowing, limited to $100,000 pending entry of the 
Provisional Order. 

(ii) second, after notice and a hearing, an order (the “Provisional 
Order”) recognizing and enforcing on an interim basis the Canadian Proceeding, 
the Initial Order and: 

(A)  recognizing and enforcing on a final basis the Canadian 
Financing Order and authorizing The Talon Group to borrow the 
financing and grant the liens and other protections authorized by 
the Canadian Financing Order, subject to the Foreign 
Representative’s supervision and control;  

                                                 
3 A true and correct copy of the form of Canadian Financing Order that the Debtors have submitted for approval in 
the Canadian Proceedings is attached as Exhibit C to the Fournier Affidavit.  A supplemental declaration containing 
the final Canadian Financing Order will be filed with the Court upon approval and entry of the same by the Ontario 
Court. 
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(B)  recognizing and enforcing the order of the Ontario Court 
approving the SISP procedures for the Debtors (the “Canadian 
SISP Order”),4  and 

(C)  enjoining, beginning on the date the Court enters such 
Provisional Order and continuing for so long as the Canadian stay 
remains in effect (or the Provisional Order is superseded by a 
recognition order), to the full extent that section 362(a) of the 
Bankruptcy Code would apply with respect to a debtor in 
possession or property of a debtor’s estate, the commencement or 
continuation of any proceeding or enforcement process in any 
court other than in the Canadian Proceeding, or any other act, 
against or in respect of  the  Foreign Representative, the Talon 
Group, their businesses and property and their  former, current and 
future directors (together with the relief described in (A) and (B) 
above, the “Provisional Relief”).  

11. To be clear, after entry of a recognition order under section 1517 of the 

Bankruptcy Code, the Foreign Representative intends to return to this Court to seek entry of one 

or more additional orders (the “Additional U.S. Order”) enforcing and recognizing any order of 

the Ontario Court (“Additional Canadian Order”) which approves major transactions such as a 

proposal under the BIA (akin to a chapter 11 plan) and/or the sale of any business assets.  

However, that relief will be sought by separate motion; this Motion does not seek recognition of 

any Additional Canadian Order. 

BASIS FOR RELIEF 

12. The requested relief is authorized by sections 1519 and 1521 of the 

Bankruptcy Code. Section 1519 provides in pertinent part: 

From the time of filing a petition for recognition until the court 
rules on the petition, the court may, at the request of the foreign 
representative, where relief is urgently needed to protect the assets 
of the debtor or the interests of the creditors, grant relief of a 
provisional nature, including staying execution against the debtor’s 
assets; 

                                                 
4 A true and correct copy of the Canadian SISP  Order that the Debtors have submitted for approval in the Canadian 
Proceedings is attached as Exhibit D to the Fournier Affidavit.  A supplemental declaration containing the final 
Canadian SISP Order will be filed with the Court upon approval and entry of the same by the Ontario Court. 
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* * * 

any relief referred to in paragraph (3), (4), or (7) of section 
1521(a). 

11 U.S.C. § 1519(a). 

13. In turn, section 1521(a)(7) provides that the Court may grant “any 

additional relief that may be available to a trustee, except for relief available under sections 522, 

544, 545, 547, 548, 550, and 724(a).”  11 U.S.C. § 152l(a)(7).  Of course, the ability to incur 

post-petition indebtedness is a form of relief available to a trustee under sections 363 and 364, 

including section  364(e) of the Bankruptcy Code, and accordingly is incorporated into chapter 

15 by section 152l(a)(7).  See, e.g., In re Destinator Technologies, No. 08-11003 (CSS) (Banks. 

D. Del. May 20, 2008) (authorizing interim incurrence of  postpetition indebtedness pursuant to 

section 364(e)); In re Madill Equipment Canada, et al., No. 08-41426 (PBS), Order on Motion 

for Provisional Relief (Bankr. W.D. Wa. April 3, 2008) (Docket 18) (authorizing the interim use 

of cash collateral and granting adequate protection pursuant to section 361).5  Of particular 

relevance is section 364(e), which provides that a reversal or modification of a financing order 

does not affect the validity or priority of a post-petition lender’s claim or lien.  See In re 

Destinator Technologies, supra (granting section 364(e) protection to post-petition advances 

made to Chapter 15 applicant).  Lenders to foreign debtors in chapter 15 cases should be 

afforded the same protection as well as the comfort that their claims and liens retain their validity 

and priority if a recognition order is not entered.  Absent such comfort, the incorporation of 

section 364 into chapter 15 through sections 1519 and 152l(a)(7) would be largely hollow. 

14. The relief available under section 1519 is available pursuant to “the 

standards, procedures, and limitations applicable to an injunction.”  11 U.S.C. § 1519(e).  As 

                                                 
5 Copies of the Madill and the Destinator orders are attached as Exhibits I-5 and I-13 to the Fournier Affidavit. 
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discussed more fully in the accompanying Memorandum of Law, in the Third Circuit the 

“standard for evaluating a motion for preliminary injunction is a four-part inquiry as to:  (1) 

whether the movant has shown a reasonable probability of success on the merits; (2) whether the 

movant will be irreparably injured by denial of the relief; (3) whether granting preliminary relief 

will result in even greater harm to the nonmoving party; and (4) whether granting the preliminary 

relief will be in the public interest.”  US. v. Bell, 414 F.3d 474, 478 n. 4 (3d Cir. 2005) (citing 

ACLU of NJ v. Black Horse Pike Reg’l Bd. of Educ., 84 F.3d 1471, 1477 n. 2 (3d Cir.1996) (en 

banc)). 

I. The relief requested is necessary to prevent irreparable injury. 

A. The Stay 

15. The proposed Emergency Order would make section 362(a) of the 

Bankruptcy Code applicable to stay the commencement or continuation of any proceeding  or 

other act against the Foreign Representative, the Talon Group, their business and property and 

their former, current or future directors.  Enforcement of the stay is needed to prevent creditors in 

the United States from attempting to gain an unfair advantage over other creditors and thereby 

disrupting a collective process that is in the best interest of all creditors.  See  11 U.S.C. § 

1501(a)(3) (among the objectives of chapter 15 is to contribute to the fair and efficient 

administration of cross-border insolvencies).  Even the threat of the commencement or 

continuation of an enforcement action could negatively impact the Debtors’ businesses and 

undermine the Debtors’ efforts to market and sell assets, which sales efforts are critical to the 

Debtors’ overall restructuring efforts.  Absent the granting of a stay on U.S. assets, creditors 

might attempt piecemeal recovery actions in the United States, outside the territorial reach of the 

Ontario Court’s Initial Order -- the very thing chapter 15 is intended to avoid. 
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16. Moreover, the Foreign Representative is concerned that key suppliers or 

customers may take the position that the commencement of the Canadian Proceedings or these 

proceedings authorizes them to terminate their agreements which will impair the value of the 

Talon Group’s estates.  The stay is essential to stabilizing the Talon Group’s businesses during 

the Canadian Proceedings. 

B. The HSBC Post-Filing Financing 

17. The Emergency Order would also authorize the Talon Group companies to 

incur secured indebtedness, i.e. the Interim Financing, in an amount necessary to meet their 

essential operating requirements and professional fees.  Pursuant to the 5-week projected cash 

flow statement appended to the Okada Affidavit as Exhibit N, pending entry of the Provisional 

Order, which is requested to occur within ten days following entry of the Emergency Order, the 

Talon Group requires borrowing of not more than $680,000 CDN among all three Debtors to 

fund its operations (including not more than $100,000 for Talon USA and Talon America), with 

availability thereafter for additional borrowing, up to CDN $1,250,000 in the aggregate 

(inclusive of amounts advanced prior to entry of the Provisional Order).   

18. If this relief is not granted, the Talon Group will be irreparably harmed 

because they will be unable to pay their vendors, employees and professionals, and will thus be 

unable to continue operations.  As described in the Okada Affidavit and the Cerrato Declaration, 

the Debtors are operating under significant liquidity constraints and require immediate access to 

the Interim Financing to fund working capital requirements, general corporate expenses, and the 

costs of administering their bankruptcy cases.  HSBC has conditioned availability under the 

Interim Financing to the Debtors on, among other things, the entry of the Emergency Order 

(with borrowings by Talon USA and Talon America thereunder limited to $100,000 in the 

aggregate pending entry of the Provisional Order) by July 23, 2013 and entry of the Provisional 
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Order by August 5, 2013, including the grant of protections afforded under section 364(e) by 

the Court to HSBC.  If the interim requested relief is not granted, it is likely that the Debtors 

will be unable to secure necessary goods and services, and it is possible that they  will  lose  

customers  and  become  unable  to  operate  their  manufacturing  and warehousing facilities, 

pay employees, and generally maintain the operation of their business as a going concern. 

19. In addition to providing the Debtors with the liquidity necessary to operate 

during these cases and consummate a potential sale, the Interim Financing will help to preserve 

the Debtors' business by providing assurance to their suppliers and customers that they will be 

able to maintain their business operations and satisfy their obligations pending the outcome of 

these cases and the BIA Proceeding. 

20. For these reasons, the Foreign Representative requests that the Court, on 

an interim basis in the Emergency Order and on a final basis in the Provisional Order,  enforce 

the Canadian Financing Order and recognize the liens and charges negotiated in connection with 

the Interim Financing and approved by the Ontario Court as well as the adequate protection 

negotiated in connection with the Interim Financing and described herein, and afford HSBC the 

protections available pursuant to section 364(e) of the Bankruptcy Code. Relief that is the same 

or similar to the section 364 relief requested herein is often granted to debtors in domestic 

proceedings and, as it relates to HSBC, similar protections have been granted by the bankruptcy 

court in this District in other chapter 15 cases.  See, e.g., In re Arctic Glacier Int'l Inc., Case No. 

12-10605 (KG) (Bankr. D. Del. Feb. 23, 2012) (order granting provisional DIP relief); In re 

Fraser Papers Inc., Case No. 09-12123 (KJC) (Bankr. D. Del. June 19, 2009) (same); In re WC.  

Wood Corp., Ltd, Case No. 09-11893 (KG) (Bankr. D. Del. June I, 2009) (same); In re 

Destinator Techs. Inc., Case No. 08-11003 (CSS) (Bankr D. Del. May 20, 2008) (same); In re 
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Catalyst Paper Corp., Case No. 12-10221 (PJW) (Bankr. D. Del. Mar. 5, 2012 ) (same); In re 

Cinram International Inc., Case No. 12-11882 (KJC) (Bankr. D. Del. June 26, 2012) (same); In 

re Xentel, Inc., Case No. 13-10888 (KG) (Bankr. D. Del. Apr. 12, 2013) (same). 

21. Likewise, the proposed Provisional Order would allow for an orderly 

process to be approved by the Ontario Court and designed to maximize the value of the Talon 

Group’s assets, and the Talon Group will be irreparably harmed if the Provisional Order is not 

entered.  The Foreign Representative believes that the sale process described in the SISP is the 

optimal way to maximize value from the Talon Group’s assets for the benefit of creditors 

because the Talon Group does not otherwise have sufficient funds to continue operations and pay 

down certain debts.  Likewise, the stay is required to maintain the Talon Group’s business in a 

stable position through the conclusion of the Canadian Proceedings.  Accordingly, such relief is 

both justified and urgently needed. 

22. Further, the Foreign Representative is entitled to relief under section 1519, 

because in addition to showing irreparable harm, it meets the other requirements for a 

preliminary injunction as required by section 1519(e).  Pursuant to the Chapter 15 Petitions and 

the Memorandum of Law, the Foreign Representative has demonstrated a reasonable probability 

that the Canadian Proceedings will be recognized as foreign main proceedings because the 

Canadian Proceedings are pending in Canada, which is where the Talon Group’s center of main 

interest is located.  See 11 U.S.C. §§ 1515 and 1517.  The Foreign Representative has also 

shown a reasonable probability that the Canadian Proceedings could alternatively be recognized 

as foreign non-main proceedings because each of the Debtors maintains an establishment in 

Canada within the meaning of section 1502(2) of the Bankruptcy Code. 
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23. Additionally, the Foreign Representative has shown that no harm will 

result to any party that is greater than the harm to the Talon Group’s estates in the absence of the 

requested relief. With respect to the Emergency Order, the relief requested therein is intended to 

be temporary, extending only through the conclusion of the hearing on the Provisional Order.  

And with respect to the Provisional Order, any creditor or potential creditor that objects to the 

relief requested will have an opportunity to be heard.  Moreover, as discussed above, if the 

Provisional Order is not entered, The Talon Group could suffer significant injury resulting from 

the inability to continue operations and realize the full value of their assets.  Accordingly, in the 

absence of the requested relief any harm to any enjoined party is outweighed by the potential 

harm to the Talon Group and their creditors. 

24. Granting the relief requested  is in the public interest.  The purpose of 

chapter 15 is: 

[T]o incorporate the Model Law on Cross-Border  Insolvency  so 
as to provide  effective  mechanisms  for dealing  with cases  of 
cross- border insolvency with the objectives of-- 

(1) cooperation between- 

(A) courts of the United States, United States trustees, trustees, 
examiners, debtors, and debtors in possession; and 

(B) the courts and other competent authorities of foreign countries 
involved in cross-border insolvency cases; 

(2) greater legal certainty for trade and investment; 

(3) fair and efficient administration of cross-border insolvencies 
that protects the interests of all creditors, and other interested 
entities, including the debtor; 

(4) protection and maximization of the value of the debtor’s 
assets; and 

(5) facilitation of the rescue of financially troubled businesses, 
thereby protecting investment and preserving employment. 
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11 U.S.C. § 1501(a).  Entry of the Emergency Order and the Provisional Order will permit the 

administration of the Canadian Proceedings without disruption. 

25. Additionally, the Canadian Court authorized the Foreign Representative to 

seek relief in this Court to aid and facilitate the Canadian Proceedings.  Initial Order ¶ 5. 

26. Under section 1525(a), “consistent with section 1501, this court shall 

cooperate to the maximum extent possible with a foreign court or a foreign representative.”  

11 U.S.C. §§ 1525(a) and 1501.  The Foreign Representative submits that entry of the 

Emergency Order and Provisional Order is necessary to give effect to the orders of the Ontario 

Court -- both because the Talon Group companies have assets located beyond the territorial 

reach of the Ontario Court and because the Ontario Court specifically authorized the foreign 

representative to request this Court’s assistance.  Thus, in addition to the reasons set forth 

above, this Court should enter these orders pursuant to sections 1501 and 1525 of the Bankruptcy 

Code, and under well-established principles of international comity. 

 

[Remainder of page intentionally left blank.] 
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CONCLUSION 

WHEREFORE, the Foreign Representative respectfully requests that the Court 

grant this Motion and enter: (i) the Emergency Order, substantially in the form attached hereto as 

Exhibit A, on an ex parte basis; (ii) the Provisional Order, substantially in the form attached 

hereto as Exhibit B, after notice and a hearing; (iii) a final recognition order giving continuing 

effect to the foregoing orders; and (iv) any such other relief as this Court determines is fair and 

just under the circumstances. 

 
Dated:  July 19, 2013    Respectfully submitted, 
 Wilmington, Delaware 

PEPPER HAMILTON LLP 
  

 
 /s/ David M. Fournier      
David M. Fournier (DE No. 2812) 
Michael J. Custer (DE No. 4843) 
Hercules Plaza, Suite 5100  
1313 N. Market Street  
Wilmington, Delaware 19801 
(302) 777-6565 
 
Attorneys for the Foreign Representative 
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Exhibit A 

(Proposed Emergency Order) 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
TALON SYSTEMS INC., et al.1 
 

 Debtors in a Foreign Proceeding. 
 

Chapter 15 
 
Case No. 13-11811 (___) 
 
Jointly Administered 

 
TEMPORARY RESTRAINING ORDER AND  

INTERIM ORDER AUTHORIZING DIP FINANCING 
 

Upon the motion of BDO Canada Limited, the proposal trustee and authorized foreign 

representative (the “Foreign Representative”) of Talon Systems Inc. (“Talon Canada”), Talon 

Systems USA Inc. (“Talon USA”), and Talon Systems America, Inc. (“Talon America” and, 

together with Talon Canada and Talon USA, the “ Debtors” or the “Talon Group”) in 

proceedings (the “Canadian Proceedings”) under Canada’s Bankruptcy and Insolvency Act 

(R.S.C. 1985 c. B-3) (the “BIA”), pending before the Ontario Superior Court of Justice 

(Commercial List) (the “Ontario Court”), styled Motion of the Foreign Representative for (i) 

Ex Parte Emergency Relief and (ii) Provisional Relief (the “Motion”); and the Court having 

considered and reviewed the Motion, the Verified Petition,2 the Transmittal Affidavit of David 

M. Fournier sworn to July 19, 2013 and the exhibits thereto, and the Memorandum of Law filed 

in support of the Chapter 15 Petitions and the Motion, and the Motion Specifying Form and 

Manner of Service filed contemporaneously therewith (collectively the “Supporting Papers”); 

based on the foregoing, this Court finds and concludes as follows: 

                                                 
1 The Debtors in these chapter 15 cases and the last four digits of their tax identification numbers, where 

applicable, are Talon Systems Inc.; Talon Systems USA Inc. (6399); and Talon Systems America, Inc. (6071).  
Talon Systems Inc.’s main corporate address is 6525 Northwest Drive, Mississauga, Ontario L4V 1K2, Canada. 

2  Capitalized terms not otherwise defined herein shall have the same meaning as set forth in the 
Verified Petition.  
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A. The Foreign Representative has demonstrated a reasonable probability that the 
Canadian Proceeding will be recognized as a foreign main proceeding; 

B. The Foreign Representative has demonstrated that the commencement or 
continuation of any proceeding (other than the Canadian Proceeding) or action against the 
Foreign Representative, the Debtors, their business or property, or any of their former, current 
and future directors, should be enjoined pursuant to section 1519 of the Bankruptcy Code to 
the full extent set forth in this order to permit the fair and efficient administration of the foreign 
estates in the Canadian Proceeding, and the relief requested will not cause either an undue 
hardship nor create any hardship to parties in interest that is not outweighed by the benefits of 
this restraining order; 

C. The Foreign Representative has demonstrated that unless a temporary restraining 
order is issued, there is a material risk that one or more parties in interest will take action 
against the Debtors or their assets, thereby interfering with the jurisdictional mandate of this 
Court under chapter 15 of the Bankruptcy Code and interfering with and causing harm to 
the Foreign Representative’s efforts to administer the Debtors’ estates pursuant to the 
Canadian Proceedings.  As a result, the Foreign Representative and the Debtors will suffer 
immediate and irreparable harm for which they will have no adequate remedy at law and 
therefore it is necessary that the Court grant the relief requested without prior notice to parties 
in interest or their counsel; 

D. The Foreign Representative has demonstrated that the incurrence of post-petition 
indebtedness in the form and amount authorized by the Initial Order is necessary to prevent 
irreparable harm to the Debtors because without such financing, the Debtors will be unable to 
continue operations, which will significantly impair the value of the their assets, provided that in 
the case of Talon USA and Talon America such borrowing shall be limited to no more than 
$100,000 prior to entry of a Provisional Order; 

E. The Foreign Representative has demonstrated that the terms of the financing are 
fair and reasonable and were entered into in good faith by the Debtors and HSBC Bank Canada 
(“HSBC”), and HSBC would not extend financing without the protection provided by section 
364(e) of the Bankruptcy Code as made applicable by section 1519 of the Bankruptcy Code; 

F. The interest of the public will be served by this Court’s granting of the relief 
requested by the Foreign Representative; 

G. The relief requested by the Motion is in the best interests of the Debtors, their 
creditors and other parties-in-interest; 

H. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 
1334; 

I. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P); and 

J. Venue is proper in this District pursuant to 28 U.S.C. § 1410 (1) and (3).  
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NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1. No proceeding, suit, complaint, action, arbitration, application, 

enforcement, process, right or remedy, judicial or extra-judicial, statutory or non-statutory 

(each, a “Proceeding”), other than the Canadian Proceeding, shall be commenced or continued 

against or in respect of any of the Debtors or the Foreign Representative or in any way 

affecting the business or the property of the Debtors, except with the written consent of each 

Foreign Debtor and the Foreign Representative, or with leave of this Court, and any and all 

Proceedings currently under way against or in respect of the Debtors or affecting the business 

or property of the Debtors (other than the Canadian Proceeding),  are hereby stayed and 

suspended pending further Order of the Ontario Court. 

2. All rights and remedies of any individual, firm, corporation, 

governmental body or agency, or any other entities (all of the foregoing, collectively being 

“Persons” and each being a “Person”), whether judicial or extrajudicial, statutory or non-

statutory, against or in respect of either or both Debtors or the Foreign Representative or 

affecting the Debtors’ business or property, are hereby stayed and suspended except with the 

written consent of the Debtors and the Foreign Representative, or leave of this Court, 

provided that nothing in this Order shall: (i) enjoin a police or regulatory act of a 

g overnmental unit, including a criminal action or proceeding; (ii) empower the Debtors to carry 

on any business which each Foreign Debtor is not lawfully entitled to carry on; (iii) exempt 

the Debtors from compliance with statutory or regulatory provisions relating to health, safety 

or the environment; (iv) prevent the filing of any registration to preserve or perfect a security 

interest; or (v) prevent the registration of a claim for lien. 
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3. No Person shall discontinue, fail to honor, alter, interfere with, 

suspend, withdraw, accelerate, repudiate, terminate or cease to perform any right, renewal right, 

contract, agreement, license or permit in favor of or held by the Debtors or in connection with 

any of the property or business of the Debtors, except with the written consent of the Debtors 

and the Foreign Representative, or leave of the Ontario Court or unless such contract, 

agreement or license expired by its own terms without acceleration or declaration of a default. 

4. No Proceeding may be commenced or continued against any of the 

former, current or future directors of the Debtors with respect to any claim against the 

directors or officers that arose before the date hereof and that relates to any obligations of 

the Debtors whereby the directors are alleged under any law to be liable in their capacity 

as directors for the payment or performance of such obligations, until a proposal in respect of 

the Debtors, if one is filed, is sanctioned by the Ontario Court or is refused by the creditors of 

the Debtors or the Ontario Court. 

5. Pending the conclusion of the Hearing, the Debtors are authorized on an 

interim basis to enter into the DIP financing agreement for Interim Financing and to incur 

post-petition indebtedness authorized by the Initial Order of the Ontario Court.  In connection 

therewith, HSBC is hereby granted on an interim basis all of the rights and remedies 

afforded it under the Canadian Financing Order, including without limitation a first 

priority lien on all the Debtors’ U.S. assets, subject to the terms and conditions set forth in the 

Canadian Financing Order, provided that in the case of Talon USA and Talon America and their 

respective assets only, such borrowing and liens shall be limited to no more than $100,000 

pending entry of a Provisional Order.   
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6. Pursuant to sections 1519(a)(3), 152l(a)(7), 364(e) and 105(a) of the 

Bankruptcy Code, the validity of the post-petition indebtedness, and the priority of the lien 

authorized by the Initial Order and made enforceable in the United States by this Order, shall 

not be affected by any reversal or modification of this Order on appeal or the entry of an 

order denying recognition to the Canadian Proceeding pursuant to section 1517 of the 

Bankruptcy Code. 

7. The security provisions of Rule 65(c) of the Federal Rules of Civil 

Procedure, made applicable to this case by Rule 7065 of the Federal Rules of Bankruptcy 

Procedure, are hereby waived. 

8. All parties in interest wishing to be heard shall come before the 

Honorable _______, United States Bankruptcy Judge, at ___:_____ ___.m. on 

__________________, 2013 at Courtroom ____,  United States Bankruptcy Court, 824 North 

Market Street, Wilmington, Delaware 1980 1 (the “Hearing”), to show cause why a 

Provisional Order enforcing in the United States the Initial Orders should not be granted and 

thereby: (A) authorizing the Debtors to borrow the post-petition financing authorized by the 

Canadian Financing Order on the terms authorized by that order, subject to the Foreign 

Representative’s supervision; (B) extending the stay relief granted in this Order beginning on 

the date the Court enters such Provisional Order and continuing for so long as the stay 

imposed in the Canadian Proceeding remains in effect, any proceeding or enforcement process in 

any court against or in respect of the Foreign Representative, the Debtors, their businesses and 

property and their former, current and future directors and officers; (C) approving the sales and 

investor solicitation process approved in the Canadian SISP Order; and (D) otherwise enforcing 

the Initial Orders. 

Case 13-11811-KJC    Doc 5-1    Filed 07/19/13    Page 6 of 7



-6- 
#19972818 v1 

9. Objections, if any, submitted for the purpose of opposing the Foreign 

Representative’s request for a Provisional Order must be filed, if at all, by 

___________________________, 2013 and served on (i) David M. Fournier, Esq., Pepper 

Hamilton LLP Hercules Plaza Suite 5100 1313 N. Market Street Wilmington, Delaware 19801, 

counsel for the Foreign Representative; (ii) counsel for HSBC, ________________; and (iii) the 

United States Trustee, J. Caleb Boggs Federal Building, 844 King Street, Room 2207, Lockbox 

#35, Wilmington, Delaware 19899-0035. 

10. Notice of the entry of this Order shall be served in accordance with the 

procedures in the Notice Order, which shall constitute adequate and sufficient service and 

notice. 

 
Dated: _________, 2013 

Wilmington, Delaware           UNITED STATES BANKRUPTCY JUDGE 
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Exhibit B 

(Proposed Provisional Order) 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
TALON SYSTEMS INC., et al.1 
 

 Debtors in a Foreign Proceeding. 
 

Chapter 15 
 
Case No. 13-11811 (___) 
 
Jointly Administered 

 
ORDER FOR PROVISIONAL RELIEF 

 

Upon the motion of BDO Canada Limited, the proposal trustee and authorized foreign 

representative (the “Foreign Representative”) of Talon Systems Inc. (“Talon Canada”), Talon 

Systems USA Inc. (“Talon USA”), and Talon Systems America, Inc. (“Talon America” and, 

together with Talon Canada and Talon USA, the “Debtors” or the “Talon Group”) in 

proceedings (the “Canadian Proceedings”) under Canada’s Bankruptcy and Insolvency Act 

(R.S.C. 1985 c. B-3) (the “BIA”), pending before the Ontario Superior Court of Justice 

(Commercial List) (the “Ontario Court”), styled Motion of the Foreign Representative for (i) 

Ex Parte Emergency Relief and (ii) Provisional Relief (the “Motion”); and the Court having 

entered the Temporary Restraining Order and Interim Order Authorizing DIP Financing (the 

“Emergency Order”) on July 19, 2013; and the Court having further considered and reviewed 

the Motion, the Verified Petition,2 the Transmittal Affidavit of David M. Fournier sworn to July 

19, 2013 and the exhibits thereto, and the Memorandum of Law filed in support of the Chapter 

15 Petitions and the Motion, and the Motion Specifying Form and Manner of Service filed 

contemporaneously therewith (collectively the “Supporting Papers”), and the Initial Order of 

                                                 
1 The Debtors in these chapter 15 cases and the last four digits of their tax identification numbers, where 

applicable, are Talon Systems Inc.; Talon Systems USA Inc. (6399); and Talon Systems America, Inc. (6071).  
Talon Systems Inc.’s main corporate address is 6525 Northwest Drive, Mississauga, Ontario L4V 1K2, Canada. 

2 Capitalized terms not otherwise defined herein shall have the same meaning as set forth in the Motion.  
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the Ontario Court dated July 19, 2013; and the Court having considered the Objections to the 

Motion, if any; and the Court having conducted a hearing (“Hearing”) on _________________, 

2013 at ___:_______ __.m. to consider the Foreign Representative’s  request for the relief set 

forth in the proposed Provisional Order; and good cause having been demonstrated for granting 

the provisional relief sought in the Motion; based on the foregoing, this Court finds and 

concludes as follows: 

(A) This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P).  Venue is proper in this 

District pursuant to 28 U.S.C. § 1410 (1) and (3). 

(B) Notice of the Hearing was sufficient under the circumstances and no further 

notice of, or hearing on, the Motion is necessary or required. 

(C) The relief sought by the Foreign Representative is authorized under Bankruptcy 

Code sections 1519(a)(1) and (3), and 1521 (a)(7). 

(D) The entry of this Order is in the best interest of the Debtors, their estates, and the 

creditors and other parties in interest. 

(E) The Foreign Representative  has demonstrated that the relief sought is justified 

pursuant to section 1519(e) because: 

(i) The Foreign Representative has demonstrated a reasonable probability 

that the Canadian Proceeding will be recognized as a foreign main proceeding; 

(ii)  The Foreign Representative has demonstrated that the Debtors will be 

irreparably harmed in the absence of the relief requested in that: 
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The Stay 

1. The Foreign Representative has demonstrated that unless the 

temporary restraining order is extended, there is a material risk that one or more 

parties in interest will take action against the Debtors or their assets, thereby 

interfering with the jurisdictional mandate of this Court under chapter 15 of 

the Bankruptcy Code and interfering with and causing harm to the Foreign 

Representative’s efforts to administer the Debtors’ estates pursuant to the 

Canadian Proceedings.  As a result, the Foreign Representative and the Debtors 

will suffer immediate and irreparable harm for which they will have no adequate 

remedy at law. 

The Financing 

2. The Foreign Representative has demonstrated that the incurrence 

of post-petition indebtedness in the form and amount authorized by the 

Canadian Financing Order is necessary to prevent irreparable harm to the 

Debtors because without such financing, the Debtors will be unable to continue 

operations, which will significantly impair the value of the their assets. 

3. The Foreign Representative has demonstrated that the terms of the 

financing are fair and reasonable and were entered into in good faith by the 

Debtors and HSBC Bank Canada (“HSBC”), and HSBC would not extend 

financing without the protection provided by section 364(e) of the Bankruptcy 

Code as made applicable by section 1519 of the Bankruptcy Code; 
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(iii) The Foreign Representative has demonstrated that the SISP procedures as 

set forth in the Canadian SISP Order are reasonable and appropriate to maximize value 

from the Debtors’ assets for the benefit of creditors. 

(iv) The Foreign Representative has demonstrated that the relief will not cause 

or create undue hardship to a party in interest that is not outweighed by the benefit to the 

Debtors; 

( v )  The interest of the public will be served by this Court’s granting of the 

relief requested by the Foreign Representative; 

(vi) The relief requested by the Motion is in the best interests of the Debtors, 

their creditors and other parties-in-interest; 

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1. The Provisional Relief is GRANTED. 

2. The Initial Orders are hereby given full force and effect in the United 

States. 

3. No proceeding, suit, complaint, action, arbitration, application, 

enforcement, process, right or remedy, judicial or extra-judicial, statutory or non-statutory (each, 

a “Proceeding”), of than the Canadian Proceedings, shall be commenced or continued against or 

in respect of any of the Debtors or the Foreign Representative or in any way affecting the 

business or the property of the Debtors, except with the written consent of each Foreign Debtor 

and the Foreign Representative, or with leave of this Court, and any and all Proceedings 

currently under way against or in respect of the Debtors or affecting the business or property of 

the Debtors, are hereby stayed and suspended pending further Order of the Ontario Court. 
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4. All rights and remedies of any individual, firm, corporation, governmental 

body or agency, or any other entities (all of the foregoing, collectively being “Persons” and each 

being a “Person”), whether judicial or extrajudicial, statutory or non-statutory, against or in 

respect of either or both Debtors or the Foreign Representative or affecting the Debtors’ business 

or property, are hereby stayed and suspended except with the written consent of the Debtors and 

the Foreign Representative, or leave of this Court, provided that nothing in this Order shall: (i) 

enjoin a police or regulatory act of a governmental unit, including a criminal action or 

proceeding; (ii) empower the Debtors to carry on any business which each Foreign Debtor is not 

lawfully entitled to carry on; (iii) exempt the Debtors from compliance with statutory or 

regulatory provisions relating to health, safety or the environment; (iv) prevent the filing of any 

registration to preserve or perfect a security interest; or (v) prevent the registration of a claim for 

lien. 

5. No Person shall discontinue, fail to honor, alter, interfere with, suspend, 

withdraw, accelerate, repudiate, terminate or cease to perform any right, renewal right, contract, 

agreement, license or permit in favor of or held by the Debtors or in connection with any of the 

property or business of the Debtors, except with the written consent of the Debtors and the 

Foreign Representative, or leave of the Ontario Court or unless such contract, agreement or 

license expired by its own terms without acceleration or declaration of a default. 

6. No Proceeding may be commenced or continued against any of the 

former, current or future directors of the Debtors with respect to any claim against the directors 

that arose before the date hereof and that relates to any obligations of the Debtors whereby the 

directors are alleged under any law to be liable in their capacity as directors for the payment or 

performance of such obligations, until a proposal in respect of the Debtors, if one is filed, is 
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sanctioned by the Ontario Court or is refused by the creditors of the Debtors or the Ontario 

Court. 

7. The Interim Financing is approved on a final basis, and the Canadian 

Financing Order is hereby given full force and effect in the United States.  The Debtors are 

authorized to enter into the DIP financing agreement for Interim Financing and to incur the post-

petition indebtedness authorized by the Canadian Financing Order on the terms set forth in that 

order.  In connection therewith, HSBC is hereby granted a first priority lien on all the Debtors’ 

U.S. assets, subject to the terms and conditions set forth in the Canadian Financing Order. 

8. Pursuant to sections 1519(a)(3), 152l(a)(7), 364(e) and 105(a) of the 

Bankruptcy Code, the validity of the post-petition indebtedness, and the priority of the lien 

authorized by the Canadian Financing Order and made enforceable in the United States by this 

Order, shall not be affected by any reversal or modification of this Order on appeal or the entry 

of an order denying recognition to the Canadian Proceeding pursuant to section 1517 of the 

Bankruptcy Code. 

9. The procedures and deadlines as set forth in the Canadian SISP Order are 

approved, and the Canadian SISP Order is hereby given full force and effect in the United States.   

10. The security provisions of Rule 65(c) of the Federal Rules of Civil 

Procedure, made applicable to this case by Rule 7065 of the Federal Rules of Bankruptcy 

Procedure, are hereby waived. 

11. Notice of the entry of this Order shall be served on or before 

_______________________, 2013, in accordance with the procedures in the Notice Order, 

which shall constitute adequate and sufficient service and notice. 
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12. This Court shall retain jurisdiction with respect to the enforcement, 

amendment or modification of this Order, any request for additional relief or any adversary 

proceeding brought in and through these chapter 15 cases, and any request by an entity for relief 

from the provisions of this Order, for cause shown, that is properly commenced and within the 

jurisdiction of this Court. 

 

Dated: _________________, 2013 
  Wilmington, Delaware          UNITED STATES BANKRUPTCY JUDGE 
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