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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
TALON SYSTEMS INC., et al.1 
 

 Debtors in a Foreign Proceeding. 
 

Chapter 15 
 
Case No. 13-11811 (KJC) 
 
Joint Administration Pending 

 
MEMORANDUM OF LAW IN SUPPORT OF VERIFIED CHAPTER 15 PETITIONS 

FOR RECOGNITION OF FOREIGN PROCEEDINGS AND FOREIGN 
REPRESENTATIVE’S MOTION FOR (I) EX PARTE  

EMERGENCY RELIEF AND (II) PROVISIONAL RELIEF 

BDO Canada Limited is the proposal trustee and authorized foreign representative 

(the "Foreign Representative") of Talon Systems Inc. ("Talon Canada"), Talon Systems 

USA Inc. ("Talon USA"), and Talon Systems America, Inc. ("Talon America" and, together 

with Talon Canada and Talon USA, the "Debtors" or "Talon Group") in proceedings (the 

"Canadian Proceedings") under Canada's Bankruptcy and Insolvency Act (R.S.C. 1985 c. B-3) 

(the "BIA"), pending before the Ontario Superior Court of Justice (Commercial List) (the 

"Ontario Court").  On July 19, 2013, the Foreign Representative commenced these Chapter 15 

cases (the “Chapter 15 Cases”) by filing Chapter 15 petitions for recognition of the Canadian 

Proceedings on behalf of each of the Debtors (collectively, the “Chapter 15 Petitions”) and a 

Verified Petition for Recognition seeking recognition of the Canadian Proceedings on behalf of 

the Debtors (the “Verified Petition”) pursuant to Sections 1504 and 1515 of the Bankruptcy 

Code, seeking the entry of an order recognizing the Canadian Proceedings as “foreign main 

proceedings,” or in the lesser alternative, “foreign nonmain proceedings,” and certain relief in aid 

thereof. 

                                                 
1 The Debtors in these chapter 15 cases and the last four digits of their tax identification numbers, where 

applicable, are Talon Systems Inc.; Talon Systems USA Inc. (6399); and Talon Systems America, Inc. (6071).  
Talon Systems Inc.’s main corporate address is 6525 Northwest Drive, Mississauga, Ontario L4V 1K2, Canada. 
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The Foreign Representative has also filed in these Chapter 15 Cases the Foreign 

Representative’s Motion for (i) Ex Parte Emergency Relief and (ii) Provisional Relief (the 

“Motion for Relief”) seeking additional relief pursuant to Sections 1519, 1520, and 1521 of the 

Bankruptcy Code, consistent with the stay implemented under the BIA and the relief granted in 

the Procedural Order of the Ontario Court dated July 19, 2013 (the “Procedural Order”) and 

certain other orders of the Ontario Court as identified below, including: 

(i) on an ex parte basis, an emergency order (the “Emergency 
Order”), which: 

(A) enjoins, to the full extent that section 362(a) of the Bankruptcy 
Code would apply with respect to a debtor in possession or 
property of a debtor’s estate, the commencement or continuation of 
any proceeding or enforcement process in any court other than in 
the Canadian Proceeding, or any other act, against or in respect of  
the  Foreign Representative, the Talon Group, their businesses and 
property and their  former, current and future directors, pending 
entry of the Provisional Order (as defined below); and 

(B) authorizes the Talon Group to incur the post-petition indebtedness 
and enter into the post-filing secured financing arrangements 
(“Interim Financing”) with HSBC Bank Canada authorized by 
the Ontario Court (the “Canadian Financing Order”) to avoid 
immediate and irreparable harm to the Talon Group’s estates, with 
borrowings by Talon USA and Talon America thereunder, and 
liens on their respective assets securing such borrowing, limited to 
$100,000 pending entry of the Provisional Order. 

(ii) after notice and a hearing, an order (the “Provisional Order”) 
enforcing the Initial Orders in the United States in their entirety 
and: 

(A) recognizing and enforcing on a final basis the Canadian Financing 
Order and authorizing the Talon Group to borrow the financing 
and grant the liens and other protections authorized by the 
Canadian Financing Order, subject to the Foreign Representative’s 
supervision;  

(B) recognizing and enforcing the order of the Ontario Court 
approving the sales and investor solicitation process (“SISP”) for 
the Foreign Debtors (the “Canadian SISP Order”), and 
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(C) enjoining, beginning on the date the Court enters such Provisional 
Order and continuing for so long as the Canadian stay remains in 
effect (or the Provisional Order is superseded by a recognition 
order), to the full extent that section 362(a) of the Bankruptcy 
Code would apply with respect to a debtor in possession or 
property of a debtor’s estate, the commencement or continuation of 
any proceeding or enforcement process in any court other than in 
the Canadian Proceeding, or any other act, against or in respect of  
the  Foreign Representative, the Talon Group, their businesses and 
property and their  former, current and future directors (together 
with the relief described in (A) and (B) above, the “Provisional 
Relief”). 

The Motion for Relief further informed the Court that, after entry of a recognition 

order under Section 1517 of the Bankruptcy Code, the Foreign Representative intends to return 

to this Court to seek entry of one or more additional orders (collectively, the “Additional U.S.  

Order”) enforcing any order entered in the future by the Ontario Court (collectively, the 

“Additional Canadian Order”), which may approve, among other things, a proposal under the 

BIA in the Canadian Proceedings or a sale of some or all of the Debtors’ assets. 

The Foreign Representative respectfully files this Memorandum of Law (“Brief”) 

pursuant to Rule 7065 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) 

and Rule 65 of the Federal Rules of Civil Procedure (the “Federal Rules”) in support of the 

Chapter 15 Petitions and the Motion for Relief. 

PRELIMINARY STATEMENT 

The purpose of the Canadian Proceedings is to maximize the value to be 

distributed to all creditors of Talon Group, and to establish procedures that will result in an 

efficient and equitable disposition of that value, under the purview of the Ontario Court and with 

the aid of this Court.  As proceedings under the BIA in the Ontario Court, the Canadian 

Proceedings are entitled to the recognition and relief provided by chapter 15 of the Bankruptcy 

Code.  Further, the Foreign Representative submits that granting the relief sought in the Motion 
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for Relief and the Chapter 15 Petitions will best assure an efficient and equitable resolution of 

the Canadian Proceedings and these Chapter 15 Cases and provide: (i) just treatment for all 

holders of claims against and interests in the Talon Group companies and their property; (ii) 

protection of claim holders in the U.S. against prejudice; (iii) for distribution of proceeds of the 

Talon Group’s property substantially in accordance with the hierarchy prescribed by the 

Bankruptcy Code; and (iv) an economical and expeditious administration of Talon Group’s 

affairs, consistent with the principles set forth in Section 1507(b) of the Bankruptcy Code. 

This Brief explains why (i) Canada is the center of main interest for these Debtors 

and the Canadian Proceedings are foreign main proceedings; (ii) the Provisional Relief sought in 

the Motion for Relief is appropriate and (iii) this Court should grant an interim and a final stay. 

FACTUAL BACKGROUND 

For a detailed discussion of the factual background of Talon Group, the basis for 

these Chapter 15 Cases, the Canadian Proceedings, the Debtors’ business, corporate 

organization, capital structure, and circumstances leading to the chapter 15 filings, the Court is 

respectfully referred to the Verified Chapter 15 Petition and the affidavit of Derek Okada sworn 

to July 18, 2013 (the “Okada Affidavit”) which in turn is attached to the Transmittal Affidavit 

of David M. Fournier sworn to on July 19, 2013 and filed contemporaneously herewith. 

ARGUMENT 

POINT I:  THE CANADIAN PROCEEDINGS ARE ENTITLED TO RECOGNITION AS 
FOREIGN MAIN PROCEEDINGS 

The Canadian Proceedings are entitled to recognition as foreign main proceedings 

under Chapter 15 of the Bankruptcy Code because, among other things: 

(A) the Canadian Proceedings are foreign proceedings within the 
meaning of Section 101(23) of the Bankruptcy Code, and are 
foreign main proceedings within the meaning of Section 1502(4) 
of the Bankruptcy Code, because the members of Talon Group 

Case 13-11811-KJC    Doc 6    Filed 07/19/13    Page 4 of 28



 

-5- 
#19946626 v4 

have their center of main interests in the location where the 
Canadian Proceedings are pending; 

(B) the Foreign Representative is a person within the meaning of 
Section 101(41) of the Bankruptcy Code; 

(C) the Foreign Representative is a foreign representative within the 
meaning of Section 101(24) of the Bankruptcy Code; 

(D) the Chapter 15 Petitions were filed in accordance with Section 
1504 of the Bankruptcy Code with respect to each member of 
Talon Group; and 

(E) the Chapter 15 Petitions meet the requirements of Section 1515 of 
the Bankruptcy Code with respect to each member of Talon Group. 

A. The Court Has Jurisdiction To Recognize The Canadian Proceedings And 
Grant The Relief Requested    

This Court has jurisdiction to hear and determine cases commenced under the 

Bankruptcy Code and all core proceedings arising thereunder pursuant to 28 U.S.C. §§ 157 and 

1334 and Section 1501 of the Bankruptcy Code.  A case under Chapter 15 is a “case” under the 

Bankruptcy Code.  Recognition of foreign proceedings and other matters under Chapter 15 of the 

Bankruptcy Code have expressly been designated as core proceedings pursuant to 28 U.S.C. § 

157(b)(2)(P). 

Venue is proper in this District.  Talon Canada’s principal asset in the United 

States is its stock in Talon USA, a Delaware corporation, which, under the Delaware General 

Corporation Law, is located in the State of Delaware.2  Additionally, given the proximity of this 

District to Ontario, Canada, where most key individuals and their advisors are located and where 

                                                 
2 8 Del.C. § 169 provides: “For all purposes of title, action, attachment, garnishment and 

jurisdiction of all courts held in this State, but not for the purpose of taxation, the situs of the 
ownership of the capital stock of all corporations existing under the laws of this State, whether 
organized under this Chapter or otherwise, shall be regarded as in this State.” See also Castro v. 
ITT Corporation, 598 A.2d 674, 681 (Del.  Ch. Ct. 1991) (holding that Section 169 “continues to 
fix the situs of all stock of a Delaware corporation in [Delaware] for all purposes other than 
taxation.”). 
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the Canadian Proceeding is pending, and the convenience of traveling to and from this District 

and Ontario, Canada, it is respectfully submitted that venue in this District is consistent with the 

interests of justice and the convenience of the parties, having regard to the relief sought by the 

Chapter 15 Petitions, as provided by 28 U.S.C. § 1410 (1) and (3). 

B. These Cases Are Properly Commenced Under Chapter 15 

Chapter 15 applies where, as here, assistance is sought in the United States by a 

foreign representative, such as the Foreign Representative here, in connection with a foreign 

proceeding. 11 U.S.C. §1501(b)(l).  These Chapter 15 Cases have been commenced for the 

purpose of obtaining the assistance of this Court to give effect in the United States through 

Sections 1519, 1520 and 1521 of the Bankruptcy Code to orders entered by the Ontario Court in 

the Canadian Proceedings and to promote communication between this Court and the Ontario 

Court throughout the Canadian Proceedings.  Indeed, the Ontario Court specifically authorized 

the Foreign Representative to file and pursue these Chapter 15 cases in aid of the Canadian 

Proceedings. See Procedural Order at ¶ 4.  The Foreign Representative anticipates returning to 

this Court to seek entry of additional orders to give effect to subsequent orders entered by the 

Ontario Court in the Canadian Proceedings. 

C. These Cases Concern Foreign Proceedings 

Bankruptcy Code Section 101(23) provides in pertinent part, as follows: 

The term “foreign proceeding” means a collective judicial or 
administrative proceeding in a foreign country, including an 
interim proceeding, under a law relating to insolvency or 
adjustment of debt in which proceeding the assets and affairs of the 
debtor are subject to control or supervision by a foreign court, for 
the purpose of reorganization or liquidation. 

The Canadian Proceedings under the BIA provide a statutory means to reorganize 

Talon Group’s businesses under the supervision of the Ontario Court.  As such, the Canadian 
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Proceedings are collective judicial proceedings in a foreign country under a law relating to 

insolvency and adjustment of debt in which the assets and affairs of the Talon Group are subject 

to control or supervision by the Ontario Court for the purpose of reorganization or liquidation.  

Since the passage of Chapter 15, numerous proceedings under the BIA have been recognized by 

U.S. courts.  See, e.g., In re Wellpoint Systems, Inc., et al., No. 11-10423 (MFW) (Bankr. D. Del. 

Feb. 25, 2011)3, In re EarthRenew IP Holdings LLC, et al., No. 10-13363 (CSS) (Bankr. D. Del. 

Nov. 10, 2010); In re Chemokine Therapeutics Corp., No. 09-11189 (PJW) (Bankr. D. Del. Apr. 

28. 2009).  Accordingly, the Chapter 15 Cases concern a foreign proceeding within the meaning 

of Section 101(23) of the Bankruptcy Code and the Canadian Proceedings are likewise entitled to 

recognition. 

D. These Cases Were Commenced By A Foreign Representative 

These Chapter 15 Cases were commenced by the “foreign representative” of 

Talon Group duly recognized and authorized in the Canadian Proceedings within the meaning of 

Section 101(24) of the Bankruptcy Code, which defines a “foreign representative” in pertinent 

part as a “person or body...authorized in a foreign proceeding to administer the reorganization or 

the liquidation of the debtor’s assets or affairs or to act as a representative of such foreign 

proceeding.” 11 U.S.C. § 101(24). 

The Procedural Order evidences that the Foreign Representative was appointed to 

act as the Foreign Representative and is duly authorized to act as the foreign representative with 

respect to the Talon Group and the Canadian Proceedings, and authorized the Foreign 

Representative to commence these Chapter 15 cases.  Procedural Order at ¶ 4.  Thus, the Foreign 

Representative is a “foreign representative” within the meaning of Section 101(24) of the 

                                                 
3 Copies of unpublished decisions and orders referred to herein are attached for the Court’s convenience as 

Exhibit I to the Fournier Affidavit filed contemporaneously herewith. 
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Bankruptcy Code.  See, e.g., In re MAAX Corporation, et al., No. 08-11443 (CSS) (Bankr. D. 

Del. August 6, 2008) (recognizing CCAA proceeding as a “foreign proceeding” and court-

appointed Foreign Representative as “foreign representative” under the Bankruptcy Code); In re 

Destinator Technologies Inc., et al., No. 08-11003 (CSS) (Bankr. D. Del. June 6, 2008) (same); 

In re Baronet U.S.A. Inc., et al., No. 07-13821 (JMP) (Bankr. S.D.N.Y. Jan. 10, 2008) (same); In 

re Muscletech Research and Development Inc. et al., supra, (same).  Furthermore, the Court is 

entitled under Section 1516(a) of the Bankruptcy Code to presume that the foreign representative 

identified in the Procedural Order is a foreign representative. 

E. The Chapter 15 Cases Were Properly Commenced 

These Chapter 15 cases were duly and properly commenced as required by 

Section 1504 of the Bankruptcy Code by the filing of the Chapter 15 Petitions for recognition of 

foreign proceedings under Section 1515(a) of the Bankruptcy Code for each of the Debtors, 

which were accompanied by all documents and information required by Section 1515 of the 

Bankruptcy Code and Bankruptcy Rules 1007 and 1008, including: (i) certified copies of the 

Procedural Order per Section 1515(b) of the Bankruptcy Code; (ii) a statement identifying all 

foreign proceedings with respect to Talon Group that are known to the foreign representative per 

Section 1515(c) of the Bankruptcy Code; (iii) a corporate ownership statement per Bankruptcy 

Rule 1007(a)(4); (iv) lists containing the names and addresses of all persons authorized to 

administer foreign proceedings, all parties to litigation pending in the United States in which an 

Foreign Debtor is a party, and all entities against whom the Provisional Relief is being sought, 

per Bankruptcy Rule 1007(a)(4); and (v) a verification of the Chapter 15 Petitions per 

Bankruptcy Rule 1008.4  Having filed the above-referenced documents and because the Court is 

                                                 
4 The Foreign Representative is not aware of any other foreign proceedings pending with respect to any of 

the Debtors.   

Case 13-11811-KJC    Doc 6    Filed 07/19/13    Page 8 of 28



 

-9- 
#19946626 v4 

entitled under Section 1516(b) of the Bankruptcy Code to presume the authenticity of the 

Procedural Order, the requirements of Section 1515 have been met. 

F. The Canadian Proceedings Should Be Recognized As Foreign Main 
Proceedings Or, Alternatively, As Foreign Non-Main Proceedings   

The Bankruptcy Code provides that a foreign proceeding for which Chapter 15 

recognition is sought must be recognized as a “foreign main proceeding” if it is pending in the 

country where the debtor has its “center of its main interests.” 11 U.S.C. §1517(b)(l).  The 

Bankruptcy Code further provides that, in the absence of evidence to the contrary, the debtor’s 

registered office is presumed to be the center of the debtor’s main interests, but such presumption 

may be rebutted by evidence to the contrary. 11 U.S.C. § 1516(c); In re Basis Yield Alpha Fund 

(Master), 381 B.R. 37, 48 (Bankr.  S.D.N.Y. 2008). 

The Talon Group’s businesses span national boundaries, but the center of main 

interests for the Talon Group is Ontario, Canada.  Because the Debtors’ operations are 

integrated, the restructuring of the Debtors can be administered most efficiently through a single 

restructuring process before the Ontario Court.  A single plenary restructuring proceeding will 

minimize the cost of the restructuring and maximize value for the benefit of all of the Debtors’ 

stakeholders. The Debtors contemplate that the Canada Proceedings will be the primary court 

supervised process for the restructuring of their assets and liabilities, aided by this Court’s 

recognition of the Canadian Proceedings as foreign main proceedings pursuant to Chapter 15 of 

the Bankruptcy Code. 

The Debtors’ center of main interests (“COMI”) is Ontario.  While Talon Canada 

is incorporated under the laws of Canada and Talon USA is incorporated under the laws of 

Delaware and Talon America is incorporated under the laws of North Carolina, all of the Debtors 

are -- and have long been -- managed from the Head Office in Mississauga, Ontario.  In fact, the 
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Talon Group’s business was founded in Ontario more than 50 years ago and has been operating 

in Ontario since that time.  The North Carolina facility (the “North Carolina Property”) is a 

relatively recent addition to those operations, having opened in 2009.   

Talon Canada currently employs 29 employees, with approximately 50 employees 

currently on temporary layoff (but subject to the right of recall). All of Talon Canada’s 

employees are non-unionized.  Talon USA currently employs no employees as its only assets are 

the shares in Talon America and the North Carolina Property.  Talon America currently employs 

28 employees, none of which are unionized. 

All corporate and strategic decision making for the Debtors occurs at the Head 

Office in Mississauga, Ontario.  Derek Okada is the President and sole director of each of the 

Debtors and resides in Ontario.  Mr. Okada is involved in all material decisions regarding the 

operations of the Debtors, and such decisions are directed from, made in or monitored from the 

Head Office.   

In further support of the position that the Debtors’ COMI is in Ontario, the 

Debtors also rely on the following:  

(a) all marketing activities and decisions occur at the Head Office; 

(b) all production forecasting and furniture design is undertaken and 

directed by the Head Office; 

(c) accounting functions for the Debtors, including all budgeting, are 

performed at the Head Office (the Debtors note that they do have a bookkeeper at the North 

Carolina Property, who reports to the Talon Group Controller at the Head Office); 

(d) the books and records are maintained at the Head Office; 

(e) financial reporting of the Debtors is done on a consolidated basis 

and the financial statements are prepared in Ontario at the Head Office;  
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(f) Talon Canada acts as the primary interface with the customers of 

the Debtors and is responsible for the majority of the supply-side ordering for the Debtors; 

(g) In addition, HSBC Bank Canada (“HSBC”) located in Toronto, is 

the Debtors’ principal lender.  All banking functions, with the exception of cash bank accounts 

held by Talon USA and Talon America in the United States, are conducted by the Head Office at 

HSBC; and 

(h) Talon Canada is the principal obligor in respect of the Talon 

Group’s pre-petition credit facilities with HSBC (the “Credit Facilities”).  All funds available 

under the Credit Facilities were loaned to Talon Canada, and then loaned by Talon Canada to 

Talon USA and Talon America.  Talon Canada is the largest creditor of Talon USA and is owed 

approximately $9.5 million. 

Accordingly, while the tangible assets of Talon USA and Talon America are 

located in the United States, the Canadian Proceedings are pending in the center of main interest 

of the Talon Group and constitute “foreign main proceedings” as defined in Section 1502(4) of 

the Bankruptcy Code.  Alternatively, it can hardly be disputed that the Canadian Proceedings are 

pending where each of the Debtors has an “establishment” for the conduct of nontransitory 

economic activity, meaning a local place of business.  See In re Bear Stearns High-Grade 

Structured Credit Strategies Master Fund, Ltd., 374 B.R. 122, 131 (Bankr.  S.D.N.Y. 2007), 

off’d In re Bear Stearns High-Grade Structured Credit Strategies Master Fund, Ltd. 389 B.R. 

325, 2008 WL 2198272 (S.D.N.Y. 2008).   

G. The Foreign Representative Is Entitled To An Order Granting Recognition 

As evidenced above, the Canadian Proceedings are “foreign main proceedings” 

within the meaning of Section 1502 of the Bankruptcy Code, the Foreign Representative 

applying for recognition is a “foreign representative” within the meaning of Section 101(24) of 

the Bankruptcy Code, and the Chapter 15 Petitions meet the requirements of Section 1515 of the 
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Bankruptcy Code with respect to each of the Debtors.  This is all the showing that is necessary to 

obtain an Order recognizing the Canadian Proceedings pursuant to Section 1517 of the 

Bankruptcy Code.5 

Moreover, recognizing the Canadian Proceedings would not be manifestly 

contrary to the public policy of the United States as prohibited by Section 1506 of the 

Bankruptcy Code.6  To the contrary, granting such recognition effects the U.S. public policy 

respecting foreign proceedings as articulated, among other ways, through the objectives set forth 

in Sections 1501(a) and 1508 of the Bankruptcy Code.  This is especially the case where, as here, 

the Debtors are reorganizing under the BIA, a statutory scheme analogous to Chapter 11.  In 

                                                 
5 Section 1517.  Order granting recognition 

(a) Subject to Section 1506, after notice and a hearing, an order recognizing a foreign 
proceeding shall be entered if- 

(1) such foreign proceeding for which recognition is sought is a foreign main 
proceeding or foreign nonmain proceeding within the meaning of Section 1502; 

(2) the foreign representative applying for recognition is a person or body; and 

(3) the petition meets the requirements of Section 1515. 11 U.S.C. § 1517 (emphasis 
added). 

The Legislative History of this Section provides that the “decision to grant recognition is 
not dependent upon any findings about the nature of the foreign proceedings of the sort 
previously mandated by Section 304(c) of the Bankruptcy Code.  The requirements of this 
Section, which incorporates the definitions in Section 1502 and Sections 101(23) and (24), are all 
that must be fulfilled to attain recognition.” H.R. Rep. 109-31(1), 109 Cong., Sess. 2005, 
reprinted in 2005 U.S.C.C.A.N. 88, 169 at 175; see In re Muscletech Research and Development 
Inc. et al., Nos. 06 CIV 538 and 539 (JSR) (S.D.N.Y. Feb. 7, 2006). 

6 As the legislative history explains, “11 U.S.C. § 1506 follows of the [UNCITRAL] 
Model Law [on Cross-Border Insolvency (1997)] article 5 exactly, [which] is standard in 
UNCITRAL texts, and has been narrowly interpreted on a consistent basis in courts around the 
world.  The word manifestly in international usage restricts the public policy exception to the 
most fundamental policies of the United States.” HR.  Rep. 109-31(1), 109 Cong., 1st Sess. 
2005, reprinted in 2005 U.S.C.C.A.N. 88, 169 at 172. 
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addition, the U.S. public policy favoring reorganizations is served by allowing the reorganization 

to be overseen primarily in the foreign main proceeding with assistance from this Court because 

the Debtors’ business simply cannot sustain the additional costs of operating under two separate 

plenary proceedings, one under the BIA and the other under Chapter 11 of the Bankruptcy Code.  

Accordingly, granting recognition of the Canadian Proceedings meets U.S. public policy and is 

in the best interests of the Debtors’ estates and all parties in interest. 

POINT II:  THE PROVISIONAL RELIEF REQUESTED BY THE FOREIGN 
REPRESENTATIVE IS WITHIN THE SCOPE OF SECTION 1519 AND 

APPROPRIATE UNDER THE CIRCUMSTANCES 

The Motion for Relief seeks the entry of two orders prior to recognition to avoid 

irreparable harm: (i) on an ex parte basis, the Emergency Order imposing a stay and enforcing in 

the United States the Procedural Order and, on an interim basis, the Canadian Financing Order; 

and (ii) after notice and a hearing, the Provisional Order enforcing in the United States all of the 

Initial Orders. 

Ultimately, upon recognition of the Canadian Proceeding as either a “foreign 

main proceeding” or a “foreign non-main proceeding” (see Point I, supra), the Foreign 

Representative will have the benefit of the relief conferred by section 1520 of the Bankruptcy 

Code, including the automatic stay under section 362, the authority to dispose of assets in the 

United States under section 363 and the ability to obtain DIP financing under section 364, each 

of which applies as a matter of right with respect to the Foreign Representative and the property 

of the Debtors in the United States pursuant to section 1520(a)(l) and (2).7  However, pursuant to 

                                                 
7 The Foreign Representative expects that, to the extent that an order is entered in the 

Canadian Proceedings approving a sale of assets, the Foreign Representative will, subject to 
recognition and section 1520, seek further relief from this Court to enforce any such sale order in 
the United States in accordance with sections 363 and 1520 of the Bankruptcy Code. 
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Rule 2002(q), an order granting recognition cannot be granted until at least 21 days of notice 

have been given, in the interim, the Foreign Representative requires immediate, provisional relief 

to (i) protect against the commencement of potential actions against the Foreign Representative 

and the Debtors, their business and property, and their former, current or future directors and 

officers and (ii) approve, limited to $100,000 of borrowings on an interim basis with respect to 

Talon USA and Talon America, financing authorized by the Canadian Financing Order to 

provide the necessary financial resources to continue operating without interruption and preserve 

value during the Canadian Proceedings.  Accordingly, the Foreign Representative, through the 

Motion for Relief, also requests immediate, provisional relief from this Court to enforce the 

Initial Orders in the United States pursuant to section 1519 of the Bankruptcy Code.  It does so in 

two steps: on an ex parte basis, requesting first day relief, and after expedited notice and a 

hearing to continue such relief. 

A. The Relief Requested Is Authorized By Sections 1519(A)(1) And (3), 
1521(A)(7) And 105(A)    

Sections 1519(a)( 1) and (a)(3) authorize the Court to grant the provisional relief 

available under section 1521(a)(7), which in turn provides for any relief available to a trustee, 

subject to certain exceptions not relevant here.  Section 105(a) of the Bankruptcy Code further 

allows the Court to “issue any order... necessary or appropriate to carry out the provisions of 

[title 11].” Section 105(a) has been cited in conjunction with former section 304 of the 

Bankruptcy Code to allow bankruptcy courts to mold relief in near blank check fashion.  In re 

Culmer, 25 B.R. 621, 624 (Bankr. S.D.N.Y. 1982).  The relief sought by the Foreign 

Representative is within the broad power of this Court as clearly contemplated in sections 1519, 

1521 and 105(a) of the Bankruptcy Code and fully consistent with the relief granted in past cases 

in which bankruptcy courts have cooperated with foreign proceedings under Chapter 15 or 
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former section 304, the statutory predecessor to Chapter 15.  See, e.g., RSM Richter Inc. v. 

Aguilar (In re Muscletech Research and Development Inc., et al.), No. 06-01147 (JMP) (Bankr. 

S.D.N.Y. Jan. 18, 2006) (ex parte order to show cause with temporary restraining order enjoining 

the commencement or continuation of actions against foreign debtors and non-debtor third 

parties pending a hearing to consider entry of preliminary injunction); In re Muscletech Research 

and Development Inc., et al., Nos. 06 CIV 538 and 539 (JSR) (S.D.N.Y. Feb. 7, 2006) 

(continuing “stay” originally issued by Bankruptcy Court and extending such stay from time to 

time (until April 2007) to enjoin temporarily the commencement or continuation of actions 

against foreign debtors and non-debtor third parties to allow a breathing spell to permit the 

parties to formulate and propose global settlement of mass tort liabilities under a BIA plan); In re 

Destinator Technologies Inc., et al., No. 08-11003 (CSS) (Bankr. D. Del. May 20, 2008) 

(granting stay of actions against debtor, its business and directors and officers pending hearing 

on recognition); In re Chemokine Therapeutics Corp., No. 09-11189 (PJW) (Bankr. D. Del. Apr. 

6, 2009) (same). 

In the Motion for Relief, and in compliance with the authorization of the Ontario 

Court and consistent with the stay imposed under the BIA, the Foreign Representative has asked 

this Court to immediately stay the commencement of actions against the Foreign Representative, 

the Debtors, their assets in the United States, and their current and future directors.  The relief 

sought herein is consistent with and in furtherance of the temporary injunctive relief that is 

applicable in the Canadian Proceedings.  See In re Artimm, 278 B.R. 832, 837 (Bankr. C.D. Cal. 

2002) (holding that it was appropriate to stay litigation in the United States because “one of the 

principal functions of the domestic court in an [ancillary] case is to assist in the efficient 

administration of the foreign proceeding by preventing domestic creditors from pursuing or 
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executing on assets in the United States”); In re Singer (United Standard Insur.  Co. Ltd.), 205 

B.R. 355 (S.D.N.Y. 1997).  In In re Singer, the United States District Court for the Southern 

District of New York found that it should recognize a stay issued in the United Kingdom (like 

Canada, a sister common law jurisdiction) which stay became effective without notice.  

Accordingly, the Court can, pursuant to section 1519 and principles of international comity, 

enjoin temporarily creditors of the Debtors from commencing such actions in the United States. 

Further, the injunctive relief requested is necessary “to prevent individual 

American creditors from arrogating to themselves property belonging to the creditors as a 

group.” In re Banco Nacional de Obras v. Servicios Publico, S N C, 91 B.R. 661, 664 (Bankr.  

S.D.N.Y. 1988); see also In re Bird, 222 B.R. 229, 233 (Bankr.  S.D.N.Y. 1998) (finding that the 

purpose of filing under former section 304 is to prevent local creditors from dismembering assets 

located in the United States).  It is also necessary so that the Debtors’ affairs can be centralized 

in a single forum in order to maximize creditors’ interests.  See Fidelity Mortgage Investors v. 

Camelia Builders Inc., 550 F.2d 47, 55 (2d Cir. 1976); Bennett v. Mfrs. & Traders Trust Co., No. 

99-827, 2000 U.S.  Dist.  Lexis 15316 (N.D.N.Y. 2000). 

B. The Foreign Representative Satisfies The Requirements Of Section 1519(E) 

Section 1519(e) requires a foreign representative to satisfy the general standards 

for injunctive relief.  When entertaining a motion for injunctive relief in the Third Circuit, courts 

must consider: “(1) whether the movant has shown a reasonable probability of success on the 

merits; (2) whether the movant will be irreparably injured by denial of the relief; (3) whether 

granting preliminary relief will result in even greater harm to the nonmoving party; and (4) 

whether granting the preliminary relief will be in the public interest.” U.S. v. Bell, 414 F.3d 474, 

478 n.4 (3d Cir. 2005); see also, Conchatta, Inc. v. Evanko, 83 Fed.  Appx, 437, 440-441 (3d 

Cir. 2003) (“Under the familiar standard for granting a preliminary injunction, a plaintiff must 
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show both (1) that the plaintiff is reasonably likely to succeed on the merits and (2) that the 

plaintiff is likely to experience irreparable harm without the injunction.”); Adams v. Freedom 

Forge Corp., 204 F.3d 475, 484 (3d Cir. 2000) (requiring (i) irreparable harm absent an 

injunction and (ii) a reasonable likelihood of success on the merits and “if relevant, the court 

should also examine the likelihood of irreparable harm to the nonmoving party and whether the 

injunction serves the public interest.”); In re Uniflex, Inc, .319 B.R. 101, 104 (Bankr.  D. Del. 

2005) (same).  The latter two factors should be taken into account only when they are relevant.  

Hoxworth v. Blinder, Robinson & Co., 903 F.2d 186, 197-98 (3d Cir. 1990); Morton v. Beyer, 

822 F.2d 364, 367 at n.3 (3d Cir. 1987); Oburn v. Shapp, 521 F.2d 142, 147 (3d Cir. 1975). “As 

a practical matter, if a plaintiff demonstrates both a likelihood of success on the merits and 

irreparable injury, it almost always will be the case that the public interest will favor the 

plaintiff.” AT&T Co. v. Winback And Conserve Program, Inc., 42 F.3d 1421 1427 (3d Cir. 

1994). 

Based on the facts of the Debtors’ cases, the Canadian Proceedings are “foreign 

proceedings” with respect to which the Foreign Representative is the “foreign representative.”  

As all proper supporting documentation was filed contemporaneously with the Chapter 15 

Petitions, there is a substantial likelihood that recognition of the Chapter 15 Petitions will be 

granted. 

Further, upon recognition as foreign main proceedings, the interim injunctive 

relief requested herein will automatically apply to each of the Debtors under section 362 of the 

Bankruptcy Code, as would the authority to dispose of assets under section 363 and to obtain 

post-petition financing under section 364, each as made applicable by operation of sections 

1520(a)(l) and (2) and 1521(7) of the Bankruptcy Code.  
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Finally, the stay of actions against the Debtors’ current and future directors is not 

repugnant to U.S. public policy and is in fact consistent with relief granted in plenary cases under 

the Bankruptcy Code.  See W.R.  Grace & Co., et al. v. Margaret Chakarian, et al., (In re W.R.  

Grace & Co., et al), 386 B.R. 17, 2008 WL 1708375, *8 (Bankr. D. Del. April 11, 2008) 

(extending the automatic stay to lawsuits against nondebtors where indemnity agreements 

indicate an identity of interests between the nondebtors and the debtors); In re Drexel Burnham 

Lambert Group, Inc., 960 F.2d 285, 293 (2d Cir. 1992) (citing In re A.H.  Robins Co.  Inc., 880 

F.2d 694, 701 (4th Cir. 1989)) (“In bankruptcy cases, a court may enjoin a creditor from suing a 

third party, provided the injunction plays an important part in the debtor’s reorganization plan.”).  

See also, In re Dow Corning Corp., 280 F.3d 648, 658 (6th Cir. 2002), (citing A.H Robins, 

supra); Matter of Rickel Home Ctrs., Inc., 199 B.R. 498, 500-01 (Bankr. D. Del. 1996) 

(extending the automatic stay to lawsuits against nondebtors where nondebtor and debtor parties 

share an identity of interests and third-party action will have an adverse impact on debtor’s 

ability to reorganize); MacArthur v. Johns-Manville Corp., 837 F.2d 89, 92-94 (2d Cir. 1988); 

American Film Technologies, Inc. v. Taritero (In re American Film Technologies, Inc.), 175 B.R, 

847, 850-855 (Bankr. D. Del. 1994). 

Finally, it has become standard to grant a stay of claims against directors and 

officers where the Chapter 15 case is ancillary to a Canadian foreign proceeding, as such stays 

are often imposed by an order in Canadian proceedings, and in the case of directors statutorily 

under the BIA.  See, e.g., In re Chemokine Therapeutics Corp., No. 09-11189 (PJW) (Bankr. D. 

Del. April 6, 2009); In re Destinator Technologies Inc., et al., No. 08-11003 (CSS) (Bankr. D. 

Del. May 20, 2008) (same, in CCAA rather than BIA main proceeding).   

Case 13-11811-KJC    Doc 6    Filed 07/19/13    Page 18 of 28



 

-19- 
#19946626 v4 

(i) The Talon Group Faces Irreparable Harm 

It has been consistently held that “the premature piecing out of property involved 

in a foreign liquidation proceeding constitutes irreparable injury.” In re Lines, 81 B.R. 267, 270 

(Bankr. S.D.N.Y. 1988).  It has also been held that harm to an estate exists where the orderly 

determination of claims and the fair distribution of assets are disrupted.  See Victrix S.S, Co., S.A. 

v. Salen Dry Cargo A,B., 825 F.2d 709, 714 (2d Cir. 1987).  Finally, irreparable harm has been 

found where allowing litigation to go forward would (i) threaten the assets of a foreign estate, (ii) 

subject a foreign representative to a default judgment, and (iii) divert funds needed for the 

purpose of maximizing value for the estate’s creditors.  In re Gercke, 122 B.R. 621, 626 (Bankr.  

D.D.C. 1991); see also, In re Muscletech Research and Development Inc., et al., Nos. 06 CIV 

538 and 539 (JSR) (S.D.N.Y.  Feb. 7, 2006) (continuing “stay” issued by Bankruptcy Court so 

long as parties demonstrated progress towards the formulation of a global settlement and plan 

under the BIA).  The Foreign Representative satisfies each of these criteria.  If all creditors are 

not enjoined, the assets of the Debtors in the United States may be prematurely “pieced out” and 

“the orderly determination of claims and the fair distribution of assets” in the Canadian 

Proceedings will be severely disrupted. 

The issuance of an ex parte temporary restraining order is appropriate when, as 

here, the Debtors are in need of immediate relief.  The United States Supreme Court has held that 

ex parte temporary restraining orders “should be limited to preserving the status quo only for so 

long as is necessary to hold a hearing.” Granny Goose Foods, Inc. v. Brotherhood of Teamsters 

and Auto Truck Drivers, 415 U.S. 423, 439 (1974).  Rule 65(b) of the Federal Rules, made 

applicable in these cases by Bankruptcy Rule 7065, requires that to obtain an ex parte temporary 

restraining order, the applicant must show that “immediate and irreparable injury, loss, or 

damage will result to the applicant before the adverse party or that party’s attorney can be heard 
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in opposition.” See, e.g., TKR Cable v. Cable City Corp., 267 F.3d 196, 198 (3d Cir. 2001) 

(granting ex parte temporary restraining order against defendants to enjoin further sales of cable 

television descramblers); Gorman v. Coogan, 273 F. Supp. 2d 131, 134 (D. Maine 2003) (issuing 

ex parte temporary restraining order to prevent corporation from indemnifying current directors’ 

expenses in defending legal action because company faced imminent bankruptcy if temporary 

restraining order was not entered); In re Hollinger, et al., No. 07-11029 (PJW) (Bankr. D. Del. 

Aug. 1, 2007) (issuing ex parte temporary restraining order to best assure an economical and 

expeditious administration of the debtors’ restructuring and prevent imminent irreparable 

diminution in value of the Debtors’ principal asset by unilateral creditor action). 

Unless a restraining order is issued in this case, there is a material risk that 

creditors will commence an action against the Foreign Representative, the Debtors or their 

business or property, or their former, current or future officers and directors, thereby potentially 

interfering with the jurisdictional mandate of this Court under Chapter 15 of the Bankruptcy 

Code, and interfering with and causing harm to, the Foreign Representative’s restructuring 

efforts in the Canadian Proceedings.  Such action would also increase the claims against the 

Debtors’ estates as they incur defense costs and expenses, further undermining the Debtors’ 

effort to achieve their restructuring and an equitable distribution for the benefit of their creditors.  

Moreover, non-debtor parties under the Debtors’ material contracts and unexpired leases could 

take the position that the commencement of the Canadian Proceedings or these proceedings 

authorizes them to terminate their agreements, as by way of example only, they might contend 

that section 365(e)(l) does not apply in a Chapter 15 case (the Foreign Representative reserves 

the right to contend otherwise).  The loss of such contracts would significantly impair the value 

of the Debtors’ estates and impair reorganization efforts. 
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Furthermore, the Debtors are insolvent and their financial situation is dire.  

Without approval by this Court of the Interim Financing authorized by the Ontario Court in the 

Initial Orders (which approval is sought as to Talon USA and Talon America only up to the limit 

of $100,000 prior to entry of a Provisional Order), the Debtors will suffer irreparable harm, as 

they will not have access to the financial resources necessary to fund their working capital 

requirements or pay their vendors, employees and professionals, and will thus be unable to 

continue operations to preserve the value of the Debtors’ assets.   

As described in the Okada Affidavit and the Cerrato Declaration, the Debtors are 

operating under significant liquidity constraints and require immediate access to the Interim 

Financing to fund working capital requirements, general corporate expenses, and the costs of 

administering their bankruptcy cases.  HSBC has conditioned availability under the Interim 

Financing to the Debtors on, among other things, the entry of the Emergency Order (with 

borrowings by Talon USA and Talon America thereunder limited to $100,000 in the aggregate 

pending entry of the Provisional Order) by July 23, 2013 and entry of the Provisional Order by 

August 5, 2013, including the grant of protections afforded under section 364(e) by the Court to 

HSBC.  If the interim requested relief is not granted, it is likely that the Debtors will be unable 

to secure necessary goods and services, and it is possible that they  will  lose  customers  and  

become  unable  to  operate  their  manufacturing  and warehousing facilities, pay employees, 

and generally maintain the operation of their business as a going concern. 

In addition to providing the Debtors with the liquidity necessary to operate during 

these cases and consummate a potential sale, the Interim Financing will help to preserve the 

Debtors' business by providing assurance to their suppliers and customers that they will be able 
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to maintain their business operations and satisfy their obligations pending the outcome of these 

cases and the BIA Proceeding. 

Simply put, without approval of the relief requested in the Motion for Relief, 

there is a material risk that viable restructuring options, such as the sale or restructuring of some 

or all of the Debtors’ operations as a going concern, will cease to exist.  As a result, the Debtors 

will suffer immediate and irreparable injury for which they will have no adequate remedy at law.  

Therefore, it is necessary that this Court grant the ex parte relief requested without prior notice to 

the Debtors’ creditors and other parties in interest or their counsel.   

For these reasons, the Foreign Representative requests that the Court, on an 

interim basis in the Emergency Order and on a final basis in the Provisional Order, enforce the 

Canadian Financing Order and recognize the liens and charges negotiated in connection with the 

Interim Financing and approved by the Ontario Court as well as the adequate protection 

negotiated in connection with the Interim Financing and described herein, and afford HSBC the 

protections available pursuant to section 364(e) of the Bankruptcy Code.  Relief that is the same 

or similar to the section 364 relief requested herein is often granted to debtors in domestic 

proceedings and, as it relates to HSBC, similar protections have been granted by the bankruptcy 

court in this District in other chapter 15 cases.  See, e.g., In re Arctic Glacier Int'l Inc., Case No. 

12-10605 (KG) (Bankr. D. Del. Feb. 23, 2012) (order granting provisional DIP relief); In re 

Fraser Papers Inc., Case No. 09-12123 (KJC) (Bankr. D. Del. June 19, 2009) (same); In re W.C. 

Wood Corp., Ltd, Case No. 09-11893 (KG) (Bankr. D. Del. June 1, 2009) (same); In re 

Destinator Technologies Inc., et al., Case No. 08-11003 (CSS) (Bankr D. Del. May 20, 2008) 

(same); In re Catalyst Paper Corp., Case No. 12-10221 (PJW) (Bankr. D. Del. Jan. 19, 2012) 
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(same); In re Cinram International Inc., Case No. 12-11882 (KJC) (Bankr. D. Del. June 26, 

2012) (same); In re Xentel, Inc., Case No. 13-10888 (KG) (Bankr. D. Del. Apr. 12, 2013) (same). 

(ii) The Balance Of The Hardships Tips Decidedly In Favor Of The 
Foreign Representative 

In contrast to the hardships described above, preservation of the status quo while 

the Foreign Representative seeks to determine the course of the Canadian Proceedings will not 

significantly prejudice creditors.  Indeed, the Debtors’ creditors will benefit from the Foreign 

Representative’s efforts to preserve and maximize the value of the Debtors’ estates and achieve a 

global, equitable resolution of claims against them.  Without injunctive relief, there can be no 

equitable or orderly distribution of the assets pursuant to a BIA proposal.  Thus, the balance of 

the hardships tips decidedly in favor of the Foreign Representative. 

(iii) Reasonable Probability of Foreign Recognition 

In addition, as described above, the Foreign Representative has clearly shown that 

the Debtors are the subject of a foreign proceeding, that the Foreign Representative is the foreign 

representative of each of the Debtors, and that the relief requested herein pursuant to Chapter 15 

of the Bankruptcy Code will permit the Debtors to continue some or all of their business as a 

going concern while they explore sale and restructuring options. 

(iv) Granting the Provisional Relief is in Line with U.S. Public Policy 

Recognizing the Canadian Proceedings and granting the relief requested herein 

will not be manifestly contrary to the public policy of the United States.  See, e.g., In re Bd. of 

Dirs. of Hopewell Int’l Ins. Ltd., 238 B.R. 25, 66 (Bankr. S.D.N.Y. 1999) (“And, when the 

foreign proceeding is in a ‘sister common law jurisdiction with procedures akin to our own’, 

comity should be extended with less hesitation, there being fewer concerns over the procedural 

safeguards employed in those foreign proceedings.”).  On the contrary, “the firm policy of 
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American courts is the staying of actions against a corporation which is the subject of a 

bankruptcy proceeding in another jurisdiction.” Cornfeld, 811 F. Supp. at 1259.  Such policy, 

embodied in repealed section 304, continues in Chapter 15 of the Bankruptcy Code.  See e.g., In 

re Muscletech Research and Development Inc., et al., Nos. 06 CIV 538 and 539 (JSR) (S.D.N.Y. 

March 2, 2006) (order recognizing BIA proceedings and granting similar provisional relief 

requested by Ontario Court). 

Finally, the Ontario Court authorized the Foreign Representative to seek such 

relief from this Court as necessary to give effect to the Initial Orders in the United States.  Under 

section 1525(a), “consistent with section 1501, this court shall cooperate to the maximum extent 

possible with a foreign court or a foreign representative.” 11 U.S.C. §§1501 and 1525.  The 

Foreign Representative believes that enforcement of the Emergency Order and Provisional Order 

is necessary to give effect to the Initial Orders of the Ontario Court.  Thus, in addition to the 

reasons set forth above, this Court should enter these orders pursuant to sections 1501 and 1525, 

and under well-established principles of international comity. 

POINT III:  THE STAY OF ACTIONS AGAINST DIRECTORS IS APPROPRIATE 
UNDER THE CIRCUMSTANCES 

A. The Court’s Authority Under Section 1519(A)(3) Of The Bankruptcy Code 

This Court also has the authority under section 1519(a)(3) of the Bankruptcy 

Code to enjoin actions against the Debtors’ former, current and future directors to the extent 

protected by the BIA.8  Such injunctive relief is necessary under the circumstances to protect the 

                                                 
8 The BIA, at Section 69.31, provides in relevant part that upon the filing of a NOI, “no person may 

commence or continue any action against a director of the corporation on any claim against directors that arose 
before the commencement of proceedings under this Act and that relates to obligations of the corporation where 
directors are under any law liable in their capacity as directors for the payment of such obligations, until the 
proposal, if one has been filed, is approved by the court or the corporation becomes bankrupt.”  The foregoing does 
not apply does not apply in respect of an action against a director on a guarantee given by the director relating to the 
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Debtors’ estates and creditors.  As discussed above, sections 1519(a)(l) and (3) allow a court to 

grant relief on the filing of a Chapter 15 petition in the form of the relief provided for in 

paragraph (7) of section 1521(a).  Section 1521(a), in turn, allows the court to grant any relief 

under Chapter 15 that would be available to a trustee, subject to certain limitations not relevant 

here.  Relief available to a trustee includes that under section 105(a), which allows “[t]he court 

[to] issue any order, process, or judgment that is necessary or appropriate to carry out the 

provisions of [title 11].” 

Courts in the Third Circuit and elsewhere have specifically recognized that a 

section 105 injunction to protect a third party is sometimes appropriate.  Under section 105 of the 

Bankruptcy Code a court may “stay litigation against non-debtors...when a failure to do so will 

work irreparable harm on the debtor’s estates and creditors.” In re Davis, 191 B.R. at 586; see In 

re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 293 (2d Cir. 1992) (“In bankruptcy 

cases, a court may enjoin a creditor from suing a third party, provided the injunction plays an 

important role in the debtor’s reorganization plan.”); In re Continental Airlines, 177 B.R. 475, 

479 (D. Del. 1993) (staying litigation that would adversely affect the debtor’s “ability to pursue a 

successful plan of reorganization under Chapter 11” ); W.R.Grace & Co., 2008 WL 1708375, at 

*8 (extending the automatic stay to lawsuits against nondebtors where indemnity agreements 

indicate an identity of interests between the nondebtors and the debtors); Matter of Rickel Home 

Ctrs., Inc., 199 B.R. at 500-01 (extending the automatic stay to lawsuits against nondebtors 

where nondebtor and debtor parties share an identity of interests and third-party action will have 

an adverse impact on debtor’s ability to reorganize); Johns-Manville Corp. v. Asbestos Litig.  

Group (In re Johns-Manville Corp.), 26 B.R. 420, 436 (Bankr.  S.D.N.Y. 1983) (“[p]ursuant to 

                                                                                                                                                             
corporation’s obligations or an action seeking injunctive relief against a director in relation to the corporation.  See 
Fournier Affidavit, Ex. H. 
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section 105(a) the Bankruptcy Court may extend the automatic stay under 362 of the Code to 

stay and enjoin proceedings or acts against non-debtors where such actions would interfere with, 

deplete or adversely affect property of [the debtor’s] estates or which would frustrate the 

statutory scheme of Chapter 11 or diminish [the debtor’s] ability to formulate a plan of 

reorganization.”). 

B. Actions Against Directors Will Adversely Affect 
The Debtors’ Estates   

In addition, courts have found that prosecution of a claim against third-party 

defendants, where their liability is essentially derivative of the liability of the debtor, may be 

enjoined.  See In re Ionosphere Clubs, Inc., 111 B.R. 423, 434 (Bankr.  S.D.N.Y. 1990) (finding 

that where debtors’ and non-debtors’ proceedings are “inextricably interwoven” such that non-

debtors’ proceedings could have an adverse impact on the debtors’ estates, section 105(a) can be 

used to enjoin the non-debtors’ proceedings); see also A.H.  Robins Co. v. Piccinin, 788 F.2d 

994, 1003 (4th Cir. 1986); Feld v. Zale Corp. (In re Zale Corp.), 62 F.3d 746, 761 (5th Cir. 

1995) (suits against third parties may be preliminarily enjoined “when the nondebtor and the 

debtor enjoy such an identity of interests that the suit against the nondebtor is essentially a suit 

against the debtor.”); Maaco Enterprises, Inc. v. Corrao, No. 91-3325, 1991 WL 255132, (E.D.  

Pa. 1991) (same); Algemene BankNederland, N.V. v. HallwoodIndus., Inc., 133 B.R. 176 (W.D.  

Pa. 1991) (same). 

Two factors courts typically consider to determine whether an injunction seeking 

to expand protections of the automatic stay to nondebtor parties under section 105(a) of the 

Bankruptcy Code is appropriate are: (1) whether the nondebtor and debtor share an identity of 

interest such that a suit against the nondebtor is essentially a suit against the debtor and (2) 

whether the third-party action will have an adverse impact on the debtor’s reorganization effort.  
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In re W.R.  Grace, 2008 WL 1708375 at *8; Matter of Rickel Home Ctrs., Inc., 199 B.R. at 500-

01.  Courts in the Third Circuit and elsewhere have consistently held that a unity of interests 

exists between the nondebtor and debtor where an action against a third party, such as directors 

and officers of the debtor, would trigger indemnity obligations on the part of the debtor and 

adversely impact the debtor’s ability to reorganize.  Id.; see also A.M. Robins, 788 F.2d at 999; 

American Film Technologies, Inc. v. Taritero (In re American Film Technologies, Inc.), 175 B.R. 

847, 853-55 (Bankr. D. Del. 1994) (finding that entitlement to indemnification between debtor 

and its officers sufficient to show identity of interests necessary to extend 105(a) injunctive relief 

to debtor’s officers). 

As described above, Chapter 15 orders enjoining proceedings against directors in 

cases ancillary to Canadian foreign main proceedings have become commonplace for these very 

reasons.  There is a clear unity of interests between the Debtors and their directors.  Allowing 

actions to proceed against the Debtors’ director in the U.S. would multiply defense costs of the 

Debtors, distract the director from the business of managing the Debtors’ affairs and aiding in the 

restructuring of the Debtors, and provide an unfair advantage to creditors in the Canadian 

Proceedings who are otherwise bound by the BIA stay, all to the detriment of the Debtors’ other 

creditors.  Accordingly, the Debtors’ ability to reorganize would be negatively impacted if 

claims against its current and future directors that would be enjoined in Canada are not stayed 

until the conclusion of the Debtors’ reorganization efforts in Canada and the U.S. 

CONCLUSION 

The Canadian Proceedings qualify for recognition as foreign main proceedings 

and the enjoyment of the accompanying statutorily provided relief.  And, because relief identical 

to the Provisional Relief sought herein has already been approved by the Ontario Court or 

otherwise been imposed under the BIA, the failure of this Court to grant the Provisional Relief 
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would impair the fair and efficient administration of the Canadian Proceedings, a result contrary 

to the purposes of Chapter 15.  See 11 U.S.C. § 1501(3).  Accordingly, the Foreign 

Representative submits that the Initial Orders should be given full force and effect in the United 

States.  Without recognition and the requested Provisional Relief, the Talon Group will be unable 

to successfully pursue a restructuring through the Canadian Proceedings.  For the foregoing 

reasons, the Foreign Representative respectfully requests that this Court grant the relief requested 

and issue: (i) a temporary restraining order in the form of the proposed ex parte Emergency 

Order; and (ii) an injunction in the form of the proposed Provisional Order following notice and 

opportunity for a hearing. 

 
Dated:  July 19, 2013    Respectfully submitted, 
 Wilmington, Delaware 

PEPPER HAMILTON LLP 
  

 
 /s/ David M. Fournier      
David M. Fournier (DE No. 2812) 
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1313 N. Market Street  
Wilmington, Delaware 19801 
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