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IN THE MATTER OF MONSTER REALTY CORPORATION  /A BREKLAND  
REALTY 

GROUP AND MATTHEW CAPPUCCITTI O/A MATT CAPPUCCITTI AND JASON 
LARAMEE 

1. 	This Application is for, among other things: 

(a) 	an order: 

(i) approving the CDO's conduct and activities as described herein; 

(ii) extending the Claims Bar Date nunc pro tunc to and including June 17, 

2013 and thereby authorizing the CDO to accept the Late Claims (as 

defined herein); 

(iii) approving the CDO's proposed distribution in accordance with Alternative 

II, as set out in paragraphs 22 to 27, or in the alternative approving any 

other distribution scheme proposed by the CDO or that the Court 

determines is most appropriate in the circumstances; 



2 

(iv) approving the professional fees and disbursements of the CDO and its 

counsel as set out in herein; 

(v) approving the CDO's proposed procedure to obtain its discharge; 

(vi) approving the service procedures carried out by the CDO in respect of this 

motion; and 

(vii) directing any future sales commission payable by vendors in respect of 

any real estate transactions involving Monster Realty to those agents, 

brokers and salespersons listed in Appendix R of the First Report of the 

CDO that are entitled to be paid a sales commission for completing the 

sales; 

and 

(b) 	such further and other relief as counsel may advise and this Court may permit. 

S 

2. 	Pursuant to the Order of the Honourable Mr. Justice Newbould dated November 21, 2012 

(the "Appointment and Claims Process Order"), BDO Canada Limited ("BDO") was 

appointed Claims and Distribution Officer (the "CDO") in relation to a Director's Order 

("Freeze Order") issued by the Director under the Real Estate and Business Brokers Act, 2002 

("REBBA") on February 1, 2012 in respect of assets and trust funds of Monster Realty 

Corporation o/a Brekland Realty Group ( "Monster Realty" or the "Company") and Matthew 
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Cappuccitti o/a Matt Cappuccitti ("Cappuccitti") and Jason Laramee ( "Laramee") and the 

spouse of Laramee, Renata Schumaker ( "Schumaker") 

First Report of BDO Canada Limited, as Claims and Distribution Officer, July 30, 
2013, filed (the "First Report") at para 1. 

3. Full details of the facts of this case were set out in the First Report. After an inspection by 

the Real Estate Council of Ontario ("RECO") discovered a shortfall in Monster Realty's Real 

Estate Trust Account ("RETA"), the assets in Monster Realty's accounts were frozen on 

February 1, 2012 (the "Freeze Order Date") and a claims procedure was established pursuant to 

the Appointment and Claims Process Order. This, among other things, placed the funds from 

Monster Realty's accounts in the CDO's possession and established a mechanism for Monster 

Realty's creditors to file claims and for the CDO to allow or disallow any claims filed. The 

Appointment and Claims Process Order also established a claims bar date of February 8, 2013 

(the "Claims Bar Date ") 

First Report at paras 15-17. 

4. 99 Proof of Claim forms were received by the Claims Bar Date (the "Claims"), while a 

number of others were received after the Claims Bar Date. A significant Claim was made by a 

Lloyd's Syndicate, composed of Liberty Syndicate, Brit Syndicate, Amlin Syndicate, Pembroke 

Syndicate, AGDore Syndicate, Ark Syndicate and Argo Syndicate (the "Insurer") as the insurer 

for claims made by agents, brokers and salespersons under an insurance program administered 

by RECO (the "Insurance Program"). The Insurance Program included Consumer Deposit 

Insurance, Commission Protection Insurance, and Errors and Omissions Insurance. 

First Report at paras 18, 35 and 37. 
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5. The CDO reviewed the Claims using a variety of different sources of information, 

including information provided by claimants, information from Monster Realty's bank 

statements and information from RECO. The CDO accepted some Claims, while refusing certain 

other claims on a number of grounds including insufficient evidence, late submission, that the 

Claims failed to deduct amounts received from the Insurer, that the Claims were for investments 

in a related entity rather than Monster Realty, or that the Claims were submitted for contingent 

amounts. Claimants were given the opportunity to dispute any refused Claims, and a formal 

process was followed to review those disputes. All Claims have now been finally determined and 

there are no outstanding disputes. 

First Report at paras 34, 38, 40-51. 

6. The total of accepted Claims exceeds the funds currently held by the CDO. 

First Report at para 50. 

7. The CDO has determined that claimants fall into one of three general groups. The first of 

the main groups consists of claimants who were agents, brokers or salespersons of Monster 

Realty who are claiming in respect of commissions that were deposited into Monster Realty's 

RETA after the Freeze Order Date and that are directly traceable to specific real estate 

transactions that closed after the Freeze Order Date ( "Post-Freeze Claims"). The second group 

consists of agents, brokers, salespersons and the Insurer, whose claims are all in respect of 

transactions that closed before the Freeze Order Date, and are for payments made under the 

Insurance Program or for the balance of outstanding commissions ( "Pre-Freeze Claims "). The 

third group consists of the rest of the general, unsecured creditors of Monster Realty. 
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8. 	The issues to be considered by this Court are: 

(a) Whether the Claims Bar Date should be extended nunc pro tunc to June 17, 2013; 

(b) Which of the proposed alternative distribution schemes would be most 

appropriate in the circumstances, given applicable law and equitable 

considerations; 

(c) How the CDO's costs should be allocated among the claimants; and 

(d) Whether it is appropriate for the Court to authorize agents, brokers and 

salespersons in respect of real estate activity conducted by Monster Realty to 

collect commissions on sales that will close in the future directly from vendors. 

Extension of the Claims Bar Date 

9. Given the confusion caused by having multiple "calls" for Claims combined with the lack 

of financial information and the complexity and time required to verify Claims and cross 

reference them with information from multiple sources, as well as the clear trust nature of certain 

Claims filed between February 8 and June 17, 2013, the CDO believes it is fair and reasonable to 

accept Claims, subject to the approval of the Court, beyond the original Claims Bar Date. 

10. There were fifteen Claims received by the CDO between the original Claims Bar Date 

and June 17, 2013 ("Late Claims "). The total amount of the Late Claims accepted by the CDO 

is approximately $57,657. A summary of the Late Claims accepted by the CDO is attached to 



0 

the First Report as Appendix K. These claims would represent claims to trust funds held for 

these claimants, and it would appear to be unfair to deprive these claimants of their property 

interests where their claims were actually known to the CDO but no actual proof of claim was 

filed by the Claims Bar Date. 

First Report at para 53. 

11. Given the circumstances, the CDO recommends and requests that the Court extend the 

Claims Bar Date to June 17, 2013 nunc pro tune thereby allowing the CDO to accept the Late 

Claims. 

Alternative Distribution Schemes 

12. The CDO has reviewed the Claims and has consulted with its counsel to determine 

possible distribution schemes that could apply in the circumstances. 

I 1J71 	 s 

13. There have been several cases in Ontario dealing with the method to be used in 

distributing money that was to be held in trust but co-mingled into an account from which money 

was improperly taken and not used for the purposes for which the money was advanced by 

claimants. Two possible methods have recently been used in Commercial List cases. One method 

is referred to as the pari passu ex post facto pro rata method, or the "pro rata" method. The 

other is referred to as the Lowest Intermediate Balance Rule ( "LIBR") 

14. The pari passu ex post facto pro rata approach is a pro rata distribution to claimants 

based on the amount of their original contribution to a fund, regardless of when the fund was co- 

mingled. Under the LIBR approach, a claimant to a mixed fund cannot assert a proprietary 
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interest in the fund in excess of the smallest balance in the fund during the interval between the 

original contribution and the time when a claim with respect to that contribution is being made 

against the fund; this means that a claimant's pro rata distribution from the fund is based on the 

"lowest balance" of their original contribution, which, depending on the flux of intervals, can be 

deemed as $0. 

Bonnie Cummings v Peopledge HR Services Inc., 2013 ONSC 2781 ("Peopledge") at 
para 25. 

15. The general rule is that the LIBR method should be used if it is possible for the analysis 

to be done. 

Ontario Securities Commission v Greymac Credit Corp. (1986), 55 OR (2d) 673 (C.A.), 
aff d 59 OR (2d) 480 (SCC) at para 46; Boughner v Greyhawk Equity Partners 
Limited Partnership (Millenium), [2013] OJ No. 231 (C.A.). 

16. However, if it is not practicable to conduct a LIBR exercise, the pro rata method should 

be used instead. This is not a case in which it is practically possible to make LIBR calculations — 

the contributions to the mixed fund likely cannot be traced, and the expense in doing so would 

not be warranted. As such, the CDO recommends that the court use the pro rata method of 

distribution in this case. 

Law Society of Upper Canada v Toronto-Dominion Bank (1998), 42 OR (3d) 257 
(C.A.), leave to appeal to SCC dismissed [1999] SCCA No. 77; T.D. Bank v 2026277 
Ontario Inc., [2012] OJ No. 2369; Peopledge, supra at paras 27-30. 

17. Three possible alternative distributions have been outlined below. In these three 

alternatives, claimants are categorized into the three groups outlined above (Post-Freeze Claims, 

Pre-Freeze Claims, and the rest of the general, unsecured creditors) and then are further 



categorized into pools. Funds are distributed among the pools on a pro rata basis according to 

different methods, each of which are outlined below. 

Alternative I: Pro Rata D istribution 

18. The Pro Rata Distribution scheme ignores the timing of the receipt of funds and their 

traceability to specific real estate transactions of Monster Realty. Accordingly, the CDO would 

pool all of the funds in its possession and make them available for distribution to the proven 

creditors on a pro rata basis. Under this proposed distribution scheme, all creditors would be 

treated the same. 

19. The rationale in support of this distribution scheme is that all of the funds in the CDO's 

possession are co-mingled and there is a shortfall notwithstanding that certain funds received 

after the Freeze Order Date can be directly traced to specific real estate activity of Monster 

Realty. 

20. The fees of the CDO and its counsel and other administrative costs would be borne 

equally by all creditors. 

21. If this approach was utilized, Creditors with proven Claims would receive a 61.8% 

distribution from the CDO as set out in Appendix L of the First Report. 

First Report at para 59. 

Alternative II: Pooling and Trust Distribution 

22. Under this distribution scheme, the CDO would separate the funds in its possession into 

four distribution pools as follows: 
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(a) $986,138.05 in funds deposited by the Real Estate Council of Ontario into 

Monster Realty's Real Estate Trust Account ("RE TA") in relation to various 

commissions owing to agents, brokers or salespersons of Monster Realty for 

transactions that closed following the Freeze Order Date and for which the CDO 

can specifically identify which agents, brokers and salespersons are entitled to the 

commission (the "Traceable Funds"); 

(b) $31,151.42 in commissions owing to Monster Realty from real estate transactions 

that closed following the CDO's appointment and for which the CDO can 

specifically identify which agents, brokers and salespersons are entitled to the 

commission (the "Additional Traceable Funds") — it should be noted that the 

total of the Traceable Funds and the Additional Traceable Funds exceed the Post-

Freeze Claims which have been accepted by the CDO, and as a result there are 

surplus funds, which are not subject to Post-Freeze Claims (the "Surplus 

Traceable Funds"); 

(c) $306,904.32 in funds consisting of funds on hand in Monster Realty's RETA in 

the amount of $166,551.51 combined with the funds on hand in the commission 

trust account in the amount of $140,352.81 as at the Freeze Order Date (the "Non-

Traceable Funds"), which funds are not directly traceable to specific real estate 

transactions and held in a trust account but which could, on an equitable basis, be 

aggregated and made available to the claimants of the Pre-Freeze Claims, which 

ought to have been held in trust by Monster Realty; and 
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(d) 	$17,771.24 in funds on hand in Monster Realty's general bank account, which 

would be available to the general creditors on a pro rata basis (the "General 

Funds"). 

First Report at para 60. 

23. If this distribution was accepted, there would be a distribution of the Traceable and 

Additional Traceable Funds which total $1,017,289.47 to the accepted Post-Freeze Claims from 

agents, brokers and salespersons for which the commissions are directly traceable and known 

(the "Trust Distributions").  

First Report at para 61. 

24. Additionally, if this distribution is accepted, there would be a distribution of the Non-

Traceable Funds and the Surplus Traceable Funds on a pro rata basis only to the accepted Pre-

Freeze Claims. Creditors that suffer a shortfall from this distribution would be allowed to share 

in the pro rata distribution from the General Funds for the unpaid balance of their respective 

Claims along with all remaining creditors on apro rata basis. 

25. Interest earned on funds in the CDO's possession would be added rateably to the various 

distribution pools based on the amount of funds contained in that pool as a percentage of the total 

funds in all pools. 

26. The fees of the CDO and its counsel and other administrative costs would be pro-rated 

based on funds being distributed to the particular class of creditor as a percentage of the total 

funds being distributed to all creditors. Such costs will be deducted rateably from the 

distributions to be made from each such pool. 
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27. 	The Pooling and Trust Distribution scheme calculations are attached to the First Report in 

,
r  

Alternative III: Limited Pooling and Trust Distribution 

	

28. 	Under the Limited Pooling and Trust Distribution scheme, the CDO would separate the 

funds in its possession into three distribution pools as follows: 

(a) the Traceable Funds; 

(b) the Additional Traceable Funds; and 

(c) the total of the Non-Traceable Funds, the Surplus Traceable Funds, and the 

General Funds. 

	

29. 	This distribution differs from the Alternative II only in that the total of the Non-Traceable 

Funds, the Surplus Traceable Funds, and the General Funds would be distributed on a pro rata 

basis to all claimants whose accepted Claims are not paid out from the distributions from the 

Traceable Funds and the Additional Traceable Funds. 

	

30. 	Interest earned on funds in the CDO's possession would be added rateably to the various 

distribution pools based on the amount of funds contained in that pool as a percentage of the total 

funds in all pools. 

	

31. 	The fees of the CDO and its counsel and other administrative costs would be pro-rated 

based on funds being distributed to the particular class of creditor as a percentage of the total 

funds being distributed to all creditors. Such costs will be deducted rateably from the 

distributions to be made from each such pool. 
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32. The Limited Pooling and Trust Distribution scheme calculations are attached to the First 

Report in Appendix N. 

Distribution Recommendation 

33. Assuming that the Claims Bar Date is extended to June 17, 2013, the projected 

distributions to claimants from Alternatives I, II, and III are summarized as follows: 

Alternative I 
PRO-RATA DISTRIBUTION 

	
Claimed 	Net 	Distribution 

Amounts 	Distribution 	Percentage  
Pooling of all claims/funds 

	
1,932,770.60 1,193,949.72 	61.77% 

Alternative II 
POOLING OF FUNDS AND TRUST DISTRIBUTION 

Post-Freeze Claims 
Pre-Freeze Claims 

Unsecured claims 
Total 

Amount Net Distribution 
Distribution Percentage 

967,639.99 891,825.86 92.17% 

648,498.28 273,053.56 42.11% 

316,632.33 29,070.30 9.18%  

1,932,770.60 1,193,949.72 61.77% 

Alternative III 
LIMITED POOLING AND TRUST DISTRIBUTION 	Amount 

	
Net 	Distribution 

	

Distribution 	Percentaae 
Post-Freeze Claims 	 967,639.99 

	
891,825.86 	92.17% 

Pre-Freeze Claims and unsecured claims 	 965,130.61 
	

302,123.86 	31.30%  

Total 	 1,932,770.60 
 

1,193,949.72 	61.77%  

Note: Net distributions consist of funds received, plus interest les s allocated expenses. 

First Report at para 71. 

Trust Considerations 

34. 	The three certainties of a trust that must be satisfied in order to create an express trust are 

certainty of intention (there must have been intent to create a trust), certainty of subject matter 
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(the property that constitutes the trust must be certain), and certainty of objects (the beneficiaries 

of the trust must be certain). 

Century Services Inc. v Canada (Attorney General), 2010 SCC 60 at para 83. 

35. The Post-Freeze Claims satisfy all three certainties — there was intent to create a trust, and 

the property is directly traceable to specific transactions and specific beneficiaries. Since the 

funds can be traced in this manner, the Post-Freeze Claims should therefore be treated as express 

trusts and the Traceable Funds and Additional Traceable Funds should be allocated to the 

accepted Post-Freeze Claims. As such, the CDO submits that Alternative I is not an appropriate 

distribution scheme given the circumstances. 

AG for Hong Kong v Reid, [1994] 1 AC 324, [1994] 1 NZLR 1 (PC). 

36. The Pre-Freeze Claims, however, fail the test for certainty of subject matter. In Re 

Goldcorp Exchange Ltd, [1995] 1 AC 74, Goldcorp was in the business of holding gold reserves 

for investors. The total amount of gold purchased by individual customers exceeded the total 

amount of gold stored; since it was impossible to trace the gold in the reserve to any specific 

investor, the Privy Council found that no trust existed. Similarly, none of the Non-Traceable 

Funds can be specifically traced to any one of the Pre-Freeze Claims, meaning that none of those 

claimants can properly claim an express trust in the Non-Traceable Funds. 

Re Goldcorp Exchange Ltd, [1995] 1 AC 74, 

37. The rest of the unsecured claims (i.e the general creditors of the firm) fail the test for 

certainty of intention, as there was no intent to create a trust with respect to the assets advanced 

to the Company. 
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38. However, the facts and applicable law indicate that the Pre-Freeze Claims, while not 

express trusts, could be deemed to be constructive trusts in the nature of those in Barclay 's Bank 

Limited v Quistclose Investments Limited, [1970] AC 567, [1968] UKHL 4. The funds were not 

advanced to Monster Realty for its general use, but rather were advanced for a specific purpose. 

As in Quistclose, the `essence of the bargain' was that the funds advanced would not become 

part of Monster Realty's assets and be available to its general creditors, but instead that they 

would be used for a specific, exclusive purpose. 

Barclay's Bank Limited v Quistclose Investments Limited, [1970] AC 567, [1968] 

UKHL 4 ("Quistclose"). 

39. A similar fact situation arose in Peopledge. Peopledge provided payroll processing, 

human resources and benefits services. As part of its business, it accepted deposits from 

customers of payroll funds that were to be paid out on behalf of the customer as employee wages 

and as governmental and other remittances. The funds were held in co-mingled trust accounts, 

one for customers in Canada and one for customers in the United States. The funds in the trust 

accounts were insufficient to pay all claimants, and were not directly traceable to specific 

claimants. A claims process was initiated. 

Peopledge, supra at paras 1-6 and 9-10. 

40. In his reasoning in Peopledge, Justice Newbould commented that: 

I think it clear that it was never intended that Peopledge had any entitlement to 
the payroll funds deposited by a Customer other than the payroll processing fees 
earned by Peopledge... it would appear to be inequitable to permit the general 
creditors of Peopledge other than the Customers who provided the funds to now 
be paid their claims from those funds. It was never intended that Peopledge or its 
creditors would have any beneficial interest in those funds. 

Peopledge, supra at paras 12 and 13. 
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41. Justice Newbould also noted the reasoning of McLachlin J. (as she then was) in Soulos v 

Korkontzilas, [1997] 2 SCR 217: 

It thus emerges that a constructive trust may be imposed where good conscience 
so requires. The inquiry into good conscience is informed by the situations where 
constructive trusts have been recognized in the past. It is also informed by the 
dual reasons for which constructive trusts have traditionally been imposed: to do 
justice between the parties and to maintain the integrity of institutions dependent 
on trust-like relationships. Finally, it is informed by the absence of an indication 
that a constructive trust would have an unfair or unjust effect on the defendant or 
third parties, matters which equity has always taken into account. Equitable 
remedies are flexible; their award is based on what is just in all the circumstances 
of the case. 

Soulos v Korkontzilas, [1997] 2 SCR 217 ("Soulos") at para 34. 

42. Justice Newbould further noted that: 

Under the umbrella of good conscience, constructive trusts are recognized to 
remedy unjust enrichment and corresponding deprivation... In this case, 
Peopledge and its general creditors would be enriched by having the ability to 
access the payroll funds advanced by the Customers to Peopledge. The 
Customers, and their employees, would be deprived by not having the funds paid 
to them and there would be no juristic reason for this to occur. It was never 
intended that Peopledge, or its creditors, would have any beneficial interest in the 
payroll funds advanced by Customers. 

Peopledge, supra at para 18. 

43. As such, following Quistclose and Soulos, Justice Newbould found that the funds 

remaining in the trust accounts were subject to a constructive trust in favour of the trust creditors 

and should not be made available to the general creditors of Peopledge. 

Peopledge, supra at para 19. 

44. The trust creditors in Peopledge are similar to the claimants making the Pre-Freeze 

Claims in this case. Funds were advanced for a specific purpose and held in co-mingled trust 

accounts; the funds in the trust accounts were insufficient to pay all claimants, and are not 
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directly traceable to specific claimants. It was never intended that Monster Realty or its creditors 

would have any beneficial interest in the funds, and it would be inequitable to permit the general 

creditors of Monster Realty other than the claimants making the Pre-Freeze Claims to now be 

paid their claims from the Non-Traceable Funds and Surplus Traceable Funds. If they were, the 

general creditors of Monster Realty would be unjustly enriched and the claimants making the 

Pre-Freeze Claims would be correspondingly deprived. Good conscience requires that a 

constructive trust be imposed over the Non-Traceable Funds and Surplus Traceable Funds in 

favour of the claimants making the Pre-Freeze Claims. As such, the CDO submits that 

Alternative II is the appropriate distribution scheme given all of the circumstances, and that 

Alternative III would be inequitable given Quistclose, Soulos and Peopledge. 

Discharge of the CDO 

45. Attached to the First Report as Appendix 0 is the CDO's Receipts and Disbursements 

Schedule. This schedule shows that the CDO holds Funds in the amount of approximately 

CDN$1,243,950 in its Canadian dollar bank account as at June 24, 2013. 

First Report at para 76. 

46. The CDO proposes to distribute approximately CDN$1,193,950 to the Monster Realty 

creditors, net of a hold back of CDN$50,000, including HST, as a reserve (the "CDO's 

Reserve") to cover unpaid professional fees and disbursements incurred to date, and anticipated 

professional fees and disbursements that will be incurred to bring this motion before the court, to 

make the proposed final distribution (as discussed above), and to complete any further matters 

incidental to the completion of the CDO's mandate. 

First Report at para 77. 
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47. 	Following the distribution of the funds held by the CDO, the CDO will have completed 

its duties pursuant to the Appointment and Claims Process Order. The CDO seeks the following 

relief: 

(a) approval to proceed with the proposed final distribution in accordance with 

Alternative II, as described at Paragraphs 22 to 27 of the First Report; and 

(b) a discharge from its obligations as CDO, the same to take effect following a 

distribution of the funds as set out above and payment of the outstanding 

professional fees, the same to be effective upon the filing of a certificate with the 

Court in the form attached to the Draft Order contained in the Motion Record of 

the CDO. 

Allocation of CDO's Costs 

	

48. 	As outlined in the above description of Alternative II, the CDO submits that its fees, its 

counsel's fees and other administrative costs should be deducted rateably from the various 

distribution pools based on the amount of funds contained in that pool as a percentage of the total 

funds in all pools. Such an allocation of costs is submitted to be fair and reasonable, and was 

found by Justice Newbould to be reasonable in a similar situation in Peopledge. 

Peopledge, supra at para 34. 

Future Commissions on Condominium and Other Sales Transactions 

	

49. 	The CDO understands that condominium sales have a different commission structure 

than other real estate transactions; a fraction of the agents', brokers' or salespersons' 

commissions are released once certain requirements are met. In most cases, the commission 
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payout is 25% once all post-dated cheques are received from the buyer, another 25% after a set 

number of days after the signing date, and the remainder 50% once the construction has been 

completed and the transaction closed. 

First Report at para 84. 

50. Agents, brokers or salespersons that submitted Claims for the remaining 50% sales 

commission on condominium transactions that have yet to close had their Claims disallowed by 

the CDO. 

First Report at para 85. 

51. In some cases, the CDO understands that builders have completed condominium 

construction and closed transactions but will not release the commissions owing until an invoice 

is generated by Monster Realty. Monster Realty is now defunct and so no invoices will ever be 

generated for these aforementioned transactions to the detriment of the agents, brokers and 

salespersons that are entitled to be paid a sales commission. 

First Report at para 86. 

52. Similarly, there may still be some real estate transactions for which brokers, agents or 

salespersons may be owed commissions in the future in respect of real estate activity conducted 

by Monster Realty. 

First Report at para 87. 

53. So as not to unduly delay a distribution by the CDO, the CDO recommends that the Court 

make an Order directing any future sales commission payable by vendors in respect of any real 

estate transactions involving Monster Realty to those agents, brokers and salespersons that are 
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entitled to be paid such sales commission for completing the sales. A list of the known future 

Claims in respect of future sales commissions that could become payable is attached to the First 

Report as Appendix R. 

First Report at para 88. 

54. 	The CDO respectfully requests that the Court make an Order: 

(a) approving the CDO's conduct and activities as described herein; 

(b) extending the Claims Bar Date nunc pro tunc to and including June 17, 2013 and 

thereby authorizing the CDO to accept the Late Claims; 

(c) approving the CDO's proposed distribution in accordance with Alternative II, as 

set out in paragraphs 22 to 27, or in the alternative approving any other 

distribution scheme proposed by the CDO or that the Court determines is most 

appropriate in the circumstances; 

(d) approving the professional fees and disbursements of the CDO and its counsel as 

set out in herein; 

(e) approving the CDO's proposed procedure to obtain its discharge; 

(f) approving the service procedures carried out by the CDO in respect of this 

motion; and 

(g) directing any future sales commission payable by vendors in respect of any real 

estate transactions involving Monster Realty to those agents, brokers and 

salespersons listed in Appendix R that are entitled to be paid a sales commission 

for completing the sales. 



ALL OF WHICH IS SPECTFULLY SUBMITTED this 17 th  day of July, 2013. 

) 

A ird B its LT.P 

AIRD & BERLIS LLP 
Barristers and Solicitors 
Brookfield Place 
181 Bay Street, Suite 1800 
Toronto, Ontario M5J 2T9 

D. Robb English (LSUC # 19862F) 
Tel: 	416.865.4748 
Fax: 	416.863.1515 
Email:  reng1ishnairdberlis.corn 
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Section 25 of the Real Estate and Business Brokers Act, 2002, SO 2002, c 30, as amended 

25. (1) If the conditions in subsection (2) are met, the director may in writing, 

(a) order any person having on deposit or controlling any assets or trust 
funds of a registrant or former registrant to hold those funds or assets; 

(b) order a registrant or former registrant to refrain from withdrawing any 
asset or trust fund from a person having it on deposit or controlling it; or 

(c) order a registrant or former registrant to hold any asset or trust fund of 
a client, customer or other person in trust for the person entitled to it. 

(2) The director may make an order under subsection (1) if he or she believes that 
it is advisable for the protection of the clients or customers of a registrant or 
former registrant and, 

(a) a search warrant has been issued under this Act; or 

(b) criminal proceedings or proceedings in relation to a contravention 
under this Act or under any other Act are about to be or have been 
instituted against the registrant or former registrant in connection with or 
arising out of the business in respect of which the registrant or former 
registrant is or was registered. 

(3) In the case of a financial institution described in subsection (3.1), the order 
under subsection (1) applies only to the offices and branches named in the order. 

(3.1) A financial institution referred to in subsection (3) is, 

(a) a bank or authorized foreign bank within the meaning of section 2 of 
the Bank Act (Canada); 

(b) a corporation registered under the Loan and Trust Corporations Act; or 

(c) a credit union within the meaning of the Credit Unions and Caisses 
Populaires Act, 1994. 

(4) The director may consent to the release of any particular asset or trust fund 
from the order or may wholly revoke the order. 

(5) Subsection (1) does not apply if the registrant or former registrant files with 
the director, in such manner and amount as the director determines, 



(a) a personal bond accompanied by collateral security; 

(b) a bond of an insurer licensed under the Insurance Act to write surety 
and fidelity insurance; 

(c) a bond of a guarantor accompanied by collateral security; or 

(d) another prescribed form of security. 

(6) An application may be made to the Superior Court of Justice for a 
determination in respect of the disposition of an asset or trust fund, 

(a) by a person in receipt of an order under subsection (1), if that person is 
in doubt as to whether the order applies to the asset or trust fund; or 

(b) by a person who claims an interest in the asset or trust fund that is 
subject to the order. 

(7) If an order is made under this section, the director may register in the 
appropriate land registry office a notice that an order under subsection (1) has 
been issued and that the order may affect land belonging to the person referred to 
in the notice, and the notice has the same effect as the registration of a certificate 
of pending litigation, except that the director may in writing revoke or modify the 
notice. 

(8) A registrant or former registrant in respect of which an order is made under 
subsection (1) or any person having an interest in land in respect of which a notice 
is registered under subsection (7) may apply to the Tribunal for cancellation in 
whole or in part of the order or for discharge in whole or in part of the 
registration. 

(9) The Tribunal shall dispose of the application after a hearing and may cancel 
the order or discharge the registration in whole or in part if the Tribunal finds, 

(a) that the order or registration is not required in whole or in part for the 
protection of clients or customers of the applicant or of other persons 
having an interest in the land; or 

(b) that the interests of other persons are unduly prejudiced by the order or 
registration. 

(10) The applicant, the director and such other persons as the Tribunal may 
specify are parties to the proceedings before the Tribunal. 

(11) If the director has made an order under subsection (1) or registered a notice 
under subsection (7), he or she may apply to the Superior Court of Justice for 
directions or an order relating to the disposition of assets, trust funds or land 
affected by the order or notice. 



(12) An application by the director under this section may be made without notice 
to any other person. 
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