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RE: 	BONNIE CUMMINGS IN HER CAPACITY AS ESTATE EXECUTRIX 

OF THE ESTATE OF THE LATE JOHN CUMMINGS, Applicant 

PEOPLED GE HR SERVICES INC., WINSTON PARK FINANCIAL 

SERVICES LTD., CMC FRASER LTD., 1624452 ONTARIO LIMITED, 

Respondents 

BEFORE: Newbould J. 

COUNSEL: Joseph J Bellissimo and Eleonore Morris, for BDO Canada Limited 

Geoff R. Hall, for the PMC-Sierra Ltd. and PMC-Sierra, Inc. 

Jeffery Tighe, for Bonnie Cummings 

Matthew Kante,; for Labatt Breweries of Canada LP 

Michael McGraw, for Celergo Inc. 

IIEARD: 	May 9, 2013 

[1] 	The receiver applies for a number of orders. The main issue is the method of distributing 

funds on hand to the various parties who have filed claims pursuant to a claims process 

previously authorized. 
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[2] Peopledge conducted business as a provider of payroll processing, human resources and 

benefits services. It serviced 152 Canadian customers and eight US customers. The estimated 

number of employees paid through its services was 9,926 in Canada and 482 in the US. 

[3] Customers delivered funding for payrolls to Peopledge as well as payroll processing fees 

earned by Peopledge. Payroll funds were deposited into a "Canadian Consolidated Account" 

held with BMO to administer payrolls for customers with Canadian employees and a "US 

Consolidated Account" held with BMO Harris Bank in the US to administer payrolls for 

customers with US employees. 

[4] There were no separate or designated trust accounts for deposits on a customer-by- 

customer basis. Thus when a customer deposited payroll funds, they were co-mingled with all 

other funds held in the particular Consolidated Account, including funds which had been 

deposited by other customers and with all funds from processing fees earned by Peopledge. 

Payroll payments were typically disbursed within three days. Payroll tax and other deductions 

could remain in the Consolidated Account for up to 45 days before being disbursed. Payroll 

processing fees earned by Peopledge and interest earned on the funds in the Consolidated 

Accounts were transferred to other corporate bank accounts held by Peopledge with BMO. 

[5] The following claims relevant to this motion have been received by the receiver:  

(a) Customer Deposit Claims (estimated aggregate claim amount of $5,714,718 for 

Canadian Customers and $180,000 for US Customers): claims for amounts paid 

to Peopledge for the purpose of funding payroll services for which Peopledge did 

not complete the payroll or remittance processing and payment in whole or in 

part, certain of which Customers have asserted trust entitlement in respect of their 

Customer Deposit Claims. 

(b) Employee Claims ($106,669.10 with possible priority claim of $52,342.18): the 

receiver is aware that 18 former employees are owed a total of $106,669.10 based 

on the employees' WEPPA claims. Of this amount, employee priority claims 

comprise a possible $52,342.18. 
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(c) CRA Claims (aggregate claim amount of $59,359.37): CRA has made a source 

deduction claim and a HST against Peopledge, and as against 1624452 Ontario 

Limited for arrears of HST of $5,644.63. 

(d) Secured Claims: Bonnie Cummings filed a claim on a secured and unsecured 

basis against all Debtors in the amount of $64,217.76 with respect to certain 

professional fees funded in connection with the receivership. '  

(e) General Claims (estimated aggregate claim amount of $2,005,000): the majority 

of general claims were filed only as against Peopledge and are comprised of 

supplier, equity claims and Customer damage claims. Included in such claims is a 

General claim of $488,641.22 filed by Peopledge's former landlord. There are 

also certain general claims filed with unspecified claim amounts. 

[6] 	The receiver has determined that Peopledge's records and accounting practices make it 

difficult to identify and trace the claims of specific Peopledge Customers. However, the 

Receiver has been able to determine the following: 

(a) it appears all or a portion of payroll funds delivered to Peopledge by its Canadian 

Customers and its US Customers were intended by the respective Customer to be 

received and held by Peopledge segregated from other Peopledge funds and used 

to fiend the respective Customer's payroll and governmental remittances; 

(b) despite its obligations to maintain trust or segregated accounts for all or a portion 

of its Customers, Peopledge did not segregate funds received from any one 

Customer, although Peopledge did maintain two distinct, but co-mingled, payroll 

l  During argument I expressed the view that the claim of Bonnie Cummings should be paid in the same way that the 
other professional fees were to be paid pursuant to the request for payment in this motion for the reasons contained 
in her affidavit of April 25, 2013 and the supplement to the fourth report of the receiver. It was agreed that counsel 
for the receiver and for Ms. Cummings would work out the mechanics of her claim to be paid now. 
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accounts for its Canadian Customers and US Customers by way of the Canadian 

Consolidated Account and the US Consolidated Account; 

(c) all funds received from Canadian Customers and US Customers were co-mingled 

in either the Canadian Consolidated Account or the US Consolidated Account; 

(d) the co-mingling of funds within each of the Canadian Consolidated Account and 

the US Consolidated Account may be a breach of trust or a breach of Peopledge's 

contractual obligations to some or all of its Customers; 

(e) the reporting ledgers and records of Peopledge did not track specific payments 

received from and made on behalf of Customers by Peopledge on a customer-by-

customer basis; 

(f) funds were continually moved between the Canadian Consolidated Account, the 

US Consolidated Account and the other accounts maintained by Peopledge in the 

operation of its business; 

(g) the movement of funds between accounts also may be a breach of trust or a 

breach of Peopledge's contractual obligations to some or all of its Customers; 

the receiver's initial review of the books and records of Peopledge and the 

accounts of the Debtors has revealed significant movement of funds from 

Peopledge's accounts to the accounts of related companies or other unknown 

accounts, the majority of which funds have not been located; and 

(i) 	the depletion of funds from the Canadian Consolidated Account and the US 

Consolidated Account also may be a breach of trust or a breach of Peopledge's 

contractual obligations to some or all of its Customers. 

[7] 	Certain Customers have advised the receiver that they assert trust entitlements to funds in 

the receiver's possession. 
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[8] 	Based on the receiver's review of a small sample of Customer contracts in its possession, 

it appears that a Customer's arrangement with Peopledge will likely fall into one of three 

categories: 

(a) Customers having written contracts with Peopledge that expressly require 

Peopledge to hold the Customer's payroll fiends in trust; 

(b) Customers having written contracts with Peopledge that do not expressly require 

the payroll funds to be held in trust but nevertheless require Peopledge to 

maintain some level of segregation of the payroll funds from other Peopledge 

funds; or 

(c) Customers who did not have any written contract governing their relationship 

with Peopledge. 

[9] 	The receiver and its counsel have determined that there are significant factual and legal 

issues surrounding any express trust claims which would require significant costs to be incurred 

by the estates to review and analyze whether any particular estate funds are held in trust for any 

particular claimant or Customer, including: 

(a) assuming the existence of a written Customer agreement, reviewing each 

individual Customer contract with Peopledge to determine whether payroll funds 

delivered by the respective Customer were to be held in trust for the benefit of 

such Customer; 

(b) determining whether there could be differences between individual Customer 

contracts in respect of the scope of "trust" entitlements created; 

(c) determining whether, as between the Canadian Customers, there are priority 

issues between any trust Claims to the Canadian Customer account fiends; 

(d) determining whether, as between the US Customers, there are priority issues 

between any trust Claims to the US Customer account funds; 
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(e) determining whether there are priority issues as between competing trust claims 

between Canadian Customers and US Customers to the funds in the Canadian 

Customer account funds and the US Customer account funds; 

(f) determining whether there are traceable trust claims of Customers to any other 

pool of fiends held by the Receiver; and 

(g) determining priority issues as between trust claims and any of the potential 

priority claims. 

[10] It is clear that there will be insufficient funds in the estate to satisfy all of the claims in 

full and insufficient funds from the Canadian Customer account funds and the US Customer 

account funds to satisfy the Customer deposit claims in full. There are accepted Customer 

deposit claims of $5.7 million against available funds in the estate net of receivership costs of 

$2.9 million. 

Analysis 

[11] There are two main issues. The first is whether the Canadian and US Customer claims 

represent trust claims entitled to the entire Canadian Customer account funds and the US 

Customer account funds or whether they are unsecured claims like the other claimants so that all 

claimants would be entitled to these Customer account funds along with the other corporate bank 

account balances. The second is what method should be used to pay the Customer Customers in 

the event that they are to be treated as trust claimants. A third issue is the proper method of 

allocating receivership costs. 

(a) 	Are the Customer claims to be treated as trust claims? 

[12] I think it clear that it was never intended that Peopledge had any entitlement to the 

payroll funds deposited by a Customer other than the payroll processing fees earned by 

Peopledge, It is the receiver's view, which I accept, that all Customers provided their payroll 

funds to Peopledge on a same or similar "flow-through" basis regardless of the specific terms of 

their written contract, if any, with Peopledge. Payroll funds were deposited with Peopledge for a 
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specific and limited purpose, being the payment of employee wages and governmental and other 

remittances on behalf of the Customer. 

[13] In these circumstances, it would appear to be inequitable to permit the general creditors 

of Peopledge other than the Customers who provided the funds to now be paid their claims from 

those funds. It was never intended that Peopledge or its creditors would have any beneficial 

interest in these funds. The issue is whether there is a basis in law to achieve this result. In my 

view there is. 

[14] Mr. Hall submits that the proper legal framework for this case is that of a Quistclose trust. 

Funds were advanced to Peopledge for a specific purpose and a trust should be imposed in equity 

impressed to ensure that the funds are used solely for that purpose or returned to the parties who 

advanced the funds. This principle is based on the case of Barclays Bank Ltd. v Quistclose 

Investments Ltd., [1970] AC 567 (HL). 

[15] In Quistclose, a lender lent money to a company on the condition that the loan was to be 

used to pay a dividend. The lender's cheque was paid into a separate bank account at Barclays 

who knew the money was borrowed and who agreed the account would be used only to pay a 

dividend and for no other purpose. Before the dividend was paid, the company went into 

liquidation. It was held by Lord Wilberforce that the arrangements gave rise to a relationship of a 

fiduciary character or trust in favour of the lender who on the advancement of the loan had 

acquired an equitable right to see that it was applied for the designated purpose. Lord 

Wilberforce relied on authority that held that money advanced for a specific purpose did not 

become part of the bankrupt's estate. What was important was that it was the mutual intention of 

the parties that the payments to the company, as here, were not intended to be included in the 

company's assets. Lord Wilberforce stated: 

These cases have the support of longevity, authority, consistency and, I would 
add, good sense. 

[161 If any particular Customer of Peopledge had a trust agreement with Peopledge, this 

Quistclose type of trust would not be necessary to impress the payroll funds advanced to 

Peopledge with a trust. For any Customer of Peopledge without an express trust agreement, I 

accept that a trust as in Quistclose should be recognized. 
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[17] This result is consistent with modern Canadian authority such as Soulos v. Korkonrzilas, 

[1997] 2 S.C.R. 217, It Soulos, McLachlin J. (as she then was) stated at para. 34 that a 

constructive trust may be imposed where good conscience so requires. She stated: 

34. It thus emerges that a constructive trust may be imposed where good 
conscience so requires. The inquiry into good conscience is informed by the 
situations where constructive trusts have been recognized in the past. It is also 
informed by the dual reasons for which constructive trusts have traditionally been 
imposed: to do justice between the parties and to maintain the integrity of 
institutions dependent on trust-like relationships. Finally, it is informed by the 
absence of an indication that a constructive trust would have an unfair or unjust 
effect on the defendant or third parties, matters which equity has always taken 
into account. Equitable remedies are flexible; their award is based on what is just 
in all the circumstances of the case. 

[18] Under the umbrella of good conscience, constructive trusts are recognized to remedy 

unjust enrichment and corresponding deprivation. See McLachlin J. in Soulos at para. 20 and 43 

In this case, Peopledge and its general creditors would be enriched by having the ability to access 

the payroll funds advanced by Customers to Peopledge. The Customers, and their employees, 

would be deprived by not having the funds paid to them and there would be no juristic reason for 

this to occur. It was never intended that Peopledge, or its creditors, would have any beneficial 

interest in the payroll funds advanced by Customers. 

[19] Accordingly, I conclude that the Canadian Consolidated Account should be treated as a 

trust account for the Canadian Customers who advanced payroll deposits to Peopledge and the 

US Consolidated Account should be treated as a trust account for the US Customers who 

advanced payroll deposits to Peopledge. It is clear that Peopledge purposely used separate 

accounts for its Canadian and US Customers. 

(b) 	Appropriate distribution method 

[20] Despite its obligations to maintain trust or segregated accounts for all or a portion of its 

Customers, Peopledge did not segregate funds received from any one Customer, although 

Peopledge did maintain two distinct, but co-mingled, payroll accounts for its Canadian 

Customers and US Customers by way of the Canadian Consolidated Account and the US 

Consolidated Account. All funds received from Canadian Customers and US Customers were 

co-mingled in either the Canadian Consolidated Account or the US Consolidated Account. 
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[21] The Receiver is of the view that a distribution methodology should be selected which best 

balances the relative benefits and prejudices to the Claimants, applies a reasonably justified 

principled approach to Claimants' distribution and seeks to reduce further professional cost to 

the greatest extent possible to maximize Claimants' recovery. 

[22] The receiver proposes an interim distribution methodology which it believes best 

accomplishes those goals in the circumstances. In particular, the receiver has recommended the 

following: 

(a) 	that the receivership costs be allocated on a pro rata basis against all property of 

the debtors in the possession of the receiver, including the Canadian Customer 

account funds, the US Customer account funds and the general estate funds), 

subject to two qualifications: 

(i) first, the receivership costs should first be paid from the Ceridian referral 

fee prior to allocation to and payment from the other estate property; 

(ii) second, in accordance with paragraph 17 of the claim process order, the 

receiver will continue to track all time incurred in reviewing, validating 

and resolving any discrepancies with each of the claimants on an 

individual basis and thus, if deemed appropriate by the Court at the time 

based upon the final reconciliation by the receiver, the specific fees and 

disbursements associated with such review and resolution of individual 

claims can be allocated to and payable from any future final distributions 

to such claimant; 

(b) 	that only those claimants with proven Canadian Customer deposit claims receive 

a distribution from the Canadian Customer account funds which distributions be 

on a pro rata basis, subject to prior payment of the allocated portion of the 

receivership costs; 

(c) 	that only those claimants with proven US Customer deposit claims receive a 

distribution from the US Customer account funds which distributions be on a pro 
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rata basis, subject to prior payment of the allocated portion of the receivership 

costs; 

(d) that the 162 HST claim, if and to the extent proven, be paid from the funds of 162 

in priority to all other proven general claims but subject to prior payment of the 

allocated portion of the receivership costs; 

(e) that the potential priority claims (other than the 162 HST claim), if and to the 

extent proven, be paid from the Peopledge general account funds in priority to all 

other proven general claims but subject to prior payment of the allocated portion 

of the receivership costs; and 

(f) that any claimants with proven general claims (including the deficiency portion of 

any proven Canadian Customer deposit claims and proven US Customer deposit 

claims) receive a distribution from the remaining balance of the general account 

funds which distribution be on a pro rata basis subject to payment of any proven 

potential priority claims and the prior payment of the allocated portion of the 

receivership costs. 

[23] The receiver has reviewed a number of possible scenarios for distributing the funds on 

band. In coming to his recommended scenario, the receiver has had regard to the following: 

(a) given the facts in this case, including the co-mingled nature of Peopledge's 

consolidated payroll accounts, no single Customer will likely be able to 

successfully establish that any particular dollar in the estate is subject to an 

express trust in favour of such Customer; 

(b) similarly, it is unlikely that any Customer would be able to successfully establish 

that it can trace any funds held in trust (if so established) into Peopledge's general 

accounts or the related companies' accounts; 

(c) the time and expense that would be associated with reviewing, assessing and 

potentially litigating competing express trust claims is likely to be considerable 

and may be unwarranted given the number of Customers that have filed customer 
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deposit claims (79 Customers for a total of $5,714,718) and the total funds in the 

estate ($2,914,148.09 after incurred and estimated continuing receivership costs); 

(d) as with the potential express trust claims, the time and expense that would be 

associated with reviewing, assessing and potentially litigating such claims and 

remedies is likely to be considerable and may be unwarranted in the 

circumstances; 

(e) given that it appears that all Customers would have provided their payroll funds to 

Peopledge on the same or similar "flow-through" basis regardless of the specific 

terms of their written contract, if any, with Peopledge and given the time and 

expense that would be required for the receiver to review and analyze all of the 

Customer contracts (including seeking to obtain copies of any contracts not found 

in Peopledge's records), it appears that a detailed review of all Customer contracts 

is also not be warranted in the circumstances; 

(f) Claimants with general claims should not unduly benefit to the detriment of 

claimants with Customer deposit claims from Peopledge's breach of its trust or 

other obligations to the Customers; 

(g) conversely, the general estate funds were not established by Peopledge to hold the 

payroll funds, and thus Claimants with general claims should not be unduly 

prejudiced by extending any Customer trust to the general estate funds; 

(h) the Customer deposit claims represent approximately 81% of all claims filed and, 

together with the general claims of Customers as filed, the Customers represent 

approximately 89% of all claims filed; 

(i) as between the Customers claiming against the Canadian Customer account funds 

or the US Customer account funds, as applicable, given the poor accounting 

practices of Peopledge it would likely be very time consuming and costly, if not 

impossible, to determine Customer entitlement based on accounting principles 

such as "first in, first out" or the "lowest intermediate balance rule" which the 
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receiver understands has been applied in certain co-mingled trust cases (which 

may have different factual basis than the case at hand); and 

(j) 	the receiver also notes that applying such accounting principles may unduly 

benefit or detriment any particular Customer simply based on the date selected for 

determination. 

[24] There have been several cases in Ontario dealing with the method to be used in 

distributing money that was to be held in trust but co-mingled into an account from which money 

was improperly taken and not used for the purposes for which the money was advanced by 

claimants. The receiver points out that there have been two possible methods recently used in 

Commercial List cases. One method is referred to as the pan passu ex post facto pro rata 

method, or the "pro rata" method. The other is referred to as the Lowest Intermediate Balance 

Rule ("LIBR"). In my view the pro rata method recommended by the receiver is the appropriate 

method to use in this case. It is to be noted that no one who appeared contended for the LIBR 

method to be used. 

[25] The pare passu ex post facto pro rata approach is a pro rata distribution to claimants 

based on the amount of their original contribution to a fund, regardless of when the fund was co-

mingled. Under the LIBR approach, a claimant to a mixed fund cannot assert a proprietary 

interest in the fund in excess of the smallest balance in the fund during the interval between the 

original contribution and the time when a claim with respect to that contribution is being made 

against the fund. With the LIBR method, a claimant's pro rata distribution from the fund is 

therefore based on the "lowest balance" of their original contribution, which, depending on the 

flux of intervals, can be deemed as $0. The method to be applied can have significant financial 

consequences for the parties. 

[26] The appropriate method of allocating funds in a mingled trust fund was dealt with by 

Morden J.A. in Ontario Securities Commission v. Greymac Credit Corp. (1986), 55 OR (2d) 673 

(CA), aff d 59 OR (2d) 480 (SCC). That case stands for the proposition that the LIBR method 

should be used if the analysis can be done. In Boughner v. Greyhawk Equity Partners Limited 

Partnership (Milleniurn) [2013] 0.J. No. 231 (C.A.) the Court of Appeal affirmed that the 



- Page 13 - 

general rule enunciated in Greynrac continued to be the appropriate method, absent an inability 

to undertake a tracing. The Court in Boughner stated: 

The general rule, and the preferred allocation method, in cases like this is, per 
Greyrnac, the LIBR method. In some cases, as in Law Society, this method will 
not be appropriate because, as Blair J.A. (ad hoc) said at para. 33, "it is manifestly 
more complicated and more difficult to apply." Thus the law in Ontario is as 
expressed by Morden J.A. in Greyinac at para. 46: 

While it might, possibly, be appropriate in some circumstances to 
recognize claims on the basis of a claimant's original contribution ... I do 
not think that it is appropriate where the contributions to the mixed fund 
can be simply traced, as in the present case. 

[27] In Law Society of Upper Canada v. Toronto-Dominion Bank (1998), 42 OR (3d) 257 

(CA), leave to appeal to Supreme Court of Canada dismissed [1999), S.C,C.A, No. 77, the Court 

of Appeal applied the pan passe ex post facto pro rata method in distributing money in a mixed 

trust account. In that case, Blair J. (ad hoc at the time) determined that it was not practicable to 

conduct a LIBR exercise. 

[28] Brown J. applied the pro rata ex post. facto pro rata method in a very similar case to the 

before me in T.D. Bank t, 2026277 Ontario Inc., [2012] O.J, No, 2369. I agree with this 

approach. 

[29] Unlike Boughner, this is not a case in which it is practically possible to make LIBR 

calculations. Based on the report of the receiver, the contributions to the mixed fund likely 

cannot be traced and the expense in attempting to do so would not be warranted. 

[30] I am satisfied that the appropriate method of determining payments to Customers for 

payroll fund claims is the pro rata ex post facto pro rata method. 

(c) 	Allocation of receivership costs 

[31] The receiver recommends that the receivership costs shall be allocated on a pro rata basis 

against all property of the debtors in the possession of the receiver, including the Canadian 
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Customer account funds, the US Customer account funds and the general estate funds, subject to 

two qualifications: 

(a) first the receivership costs should first be paid from the Ceridian referral fee prior 

to allocation to and payment from the other estate property; 

(b) second, in accordance with paragraph 17 of the Claim Process Order, the receiver 

will continue to track all time incurred in reviewing, validating and resolving any 

discrepancies with each of the Claimants on an individual basis and thus, if 

deemed appropriate by the Court at the time based upon the final reconciliation by 

the Receiver, the specific fees and disbursements associated with such review and 

resolution of individual Claims can be allocated to and payable from any future 

final distributions to such Claimant. 

[32] The Ceridian referral fee arose pursuant to an agreement made between the receiver and 

Ceridian Canada Ltd., under which 72 customer payrolls were transferred to Ceridian, resulting 

in a net referral fee to the receiver of $461,055.26 for the benefit of the receivership estate. In 

formulating the proposed distribution scenario the receiver has not treated the Ceridian referral 

fee as an estate asset for distribution purposes but has assumed the full utilization of it to pay 

receivership costs incurred with the balance of the receivership costs being allocated pro rata 

against the property. 

[33] The Receiver has approached it on this basis given that the Ceridian referral fee is not an 

asset of the Peopledge estate that existed pre-receivership but is instead an asset that has been 

created solely as a result of the receivership and the agreement entered into between the receiver 

and Ceridian. Thus, the Ceridian referral fee can logically be first fully utilized to pay 

receivership costs before the pre-existing property of the estate is allocated to satisfy receivership 

costs. It does, however, result in the recovery for general claims, which include any Customer's 

general claims, to be 5.4% lower than if the Ceridian referral fee were included as an asset of the 

estate. 

[34] In niy view, the allocation of the receivership costs as proposed by the receiver is 

reasonable, and it is approved. 
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Other matters 

[35] The other heads of relief sought are straightforward and are approved, including the 

approval of the conduct and activities of the receiver set out in its third and fourth reports. The 

fees and disbursements of the receiver and its counsel are reasonable and approved. 

Newbould J. 

Date: May 15, 2013 
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amount, $841,285.26 belonged to the second group of beneficiaries, C, and the balance belonged 
to GC Corp. itself. On December 17, 1982, GC Corp. withdrew $4,000,000 and deposited it with 
one of the trust companies CT Co. Then, amounts of $1,343,191.34 were dissipated from the 
account until the balance in the account on January 7, 1983 was $353,408.66. The amounts 
available to satisfy the claims were the balance of $353,408.66 and the $4,000,000 deposited 
with CT Co. 

The trust companies submitted that the balance of the funds should be distributed based on the 
rule in Clayton's Case which presumes that the first moneys into a commingled fund are the first 
moneys paid out. The rule in Clayton's Case would say that the $4,000,000 in the CT Co. account 
all belonged to the trust companies, the amount dissipated eliminated the balance of the trust 
companies' funds and most of C's funds, leaving C with only the balance left in the account at GC 
Corp. 

C argued that if the rule in Clayton's Case were applied, it should only be applied after the 
$4,000,000 was deposited with CT Co., with the result that the dissipated moneys would all be 
deemed to come out of the trust companies' funds and C would obtain full compensation. 

The trial Judge held that the dissipated $1,343,191.34 must be allocated against GC Corp.'s 
personal claim. No appeal was taken on this ruling. He held that the balance should be pro rated 
based on the respective contributions of the beneficiaries. 

The trial Judge refused to follow the rule in Clayton's Case which he stated should be limited to 
debtor-creditor situations and applied rules of tracing beneficiaries' funds. The trust companies 
appealed. 

Held: 



The appeal was dismissed. 

Before the dissipation, each group of beneficiaries had property rights in the GC Corp. account, 
notwithstanding the commingling. Their respective rights were enforceable by either an equitable 
lien (or charge) or by way of constructive trust. Either method would result in full recovery unless 
the funds were improperly diminished. 

The $4,000,000 transferred to the CT Co. account would be the trust companies' funds only if the 
whole amount had been transferred. 

Where a trustee mixes the funds of two or more innocent beneficiaries, their position vis -a -vis 
each other is that of equality without priority. 

The fundamental question was not whether the rule in Clayton's Case can properly be used for 
tracing purposes as well as for loss allocation, but whether the rule should have any application at 
all to the resolution of problems connected with competing beneficial entitlements to a mingled 
trust fund where there have been withdrawals from the fund. There were conflicting approaches to 
the question. The Court of Appeal preferred the approach that the beneficiaries shared pro rata in 
the funds to the approach that the first funds in were deemed to be the first funds out. The latter 
approach would require the Court to determine retroactively the impact on the beneficiaries' 
entitlements following the dissipation based upon the arbitrary order of deposits to the account. 
The rule in Clayton's Case should be limited to the relationship between a bank and its customers. 
It should not be extended to the relationship between two innocent beneficiaries. That rule is 
merely a legal fiction and its application can be arbitrary and unfair. Its only merit is its 
convenience. 

The trust companies had also argued that, if a pro rata approach were to be followed, more funds 
deposited for its benefit with GC Corp. should be taken into account. The Court of Appeal held that 
amounts in the account prior to the mingling were not relevant. The rule of pro rata sharing would 
not work where it was not possible or practical to determine what proportions of mixed funds 
belonged to each beneficiary. 
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APPEAL from decision reported at (1985), 19 E.T.R. 157,  51 O.R. (2d) 212, 19 D.L.R. (4th) 470  
(Ont. H.C.), dividing remaining funds in trust between two beneficiaries pro rata. 

The judgment of the Court as d&ivered by order►  J.A®: 

1 	In this case, a trustee deposited in an account in its name funds entrusted to it by two 
separate beneficiaries. Following this mingling of the funds, the trustee made unauthorized 
disbursements from the account, with the result that there were insufficient funds remaining in 
the name of the trustee to reimburse each beneficiary in full. This proceeding is concerned with 
the resolution of the beneficiaries' competing proprietary claims to the remaining funds. 

2 	Against the background of the comprehensive and detailed reasons of Parker A.C.J.H.C., 
the Judge of first instance, which are reported at (1985),  51 O.R. (2d) 212, 19 E.T.R. 157, 19  
D.L.R. (4th) 470 (Ont. H.C.) , I can state the facts which are material to this appeal in relatively 
brief compass. The trustee is Greymac Credit Corporation. For the purpose of this proceeding, 
three trust companies, Greymac Trust Company, Crown Trust Company and Seaway Trust 
Company ("the companies") can be regarded, collectively, as one of the two beneficiaries. The 
other beneficiary, again collectively, is the Chorny Mortgage Investor Participants ("the 
participants"). 

3 	On December 14, 1982, the trustee held $4,683,000 in trust for the companies in its 
account at the Greymac Trust Company. On December 15, 1982, the trustee deposited into this 
account the sum of $1,013,600. Of this amount, $841,285.26 belonged to the participants and the 
balance of $172,314.74 belonged to the trustee itself. The balance in the account at that time, 
then, was $5,696,600. 

4 	In the light of the ultimate findings of the trial Judge respecting other transactions, which 
are accepted by the parties to this appeal, the next material transaction was the trustee's 
withdrawal of $4 million from the Greymac Trust account on December 17, 1982, and its deposit, 
in the trustee's name, in an account at the Crown Trust Company. Following this the balance in 
the Greymac Trust account was $1,696,600. 

5 	Further withdrawals by the trustee which, unlike the $4 million withdrawal deposited in 
the Crown Trust account, were dissipated, brought the balance in the Greymac Trust account 
down to $353,408.66 as of January 7, 1983. 

6 	In summary, when the funds were originally mingled in the Greymac Trust account, the 
trustee, the companies, and the participants had deposited, or had deposited on their behalves 
the amounts of $172,314.74, $4,683,000 and $841,285.26, respectively, for a total of 
$5,696,600. The amount remaining, after dissipated withdrawals of $1,343,191.34, was 
$4,353,408.66 — $4 million in the Crown Trust account and $353,408.66 in the Greymac Trust 
account. 

7 	The companies and the participants each asserted proprietary claims against the 
remaining funds of $4,353,408.66. The general issue, then, is: in the light of the shortfall of 
$1,343,191.34, what principle should be applied to govern how these funds are divided between 
the claimants? 



8 	Parker A.C.J.H.C. held that the total loss of $1,343,191.34 must be allocated first against 
the trustee's interest. There is no appeal from this decision. He then decided that the funds should 
be divided in proportion to the respective contributions of the claimants. This resulted in the 
finding that the companies were entitled to a total amount of $3,690,434.47 ($299,588.58 from 
the Greymac Trust account and $3,390,845.89 from the Crown Trust account) on their total claim 
of $4,683,000 and that the participants were entitled to $662,974.19 ($53,820.08 from the 
Greymac Trust account and $609,154.11 from the Crown Trust account) on their total claim of 
$841,285.26. 

9 	The companies appeal from this decision. Their basic submission is that the trial Judge 
erred in distributing the funds on a pro rata basis rather than on the basis of the rule in  Clayton's  
Case (1816), 1 Mer. 571 at 572, 35 E.R. 781, 11814-231 All E.R. Rep. 1 . This well known case was 
concerned with the resolution of the state of accounts between a bank and its customer.  Parker  
A.C.J.H.C. considered it in some detail (51 O.R. (2d) at 231-33 [pp. 184-89 E.T.R.1  — all future 
page references to these reasons will be to those in 51 O.R. (2d) [19 E.T.R.] and I will not repeat 
what he said beyond also quoting from a portion of the reasons of Sir William Grant M.R. in 
Clayton's Case at pp. 608-09 [Mer, p. 793 E.R.]: 

.... But this is the case of a banking account, where all the sums paid in form one blended 
fund, the parts of which have no longer any distinct existence. Neither banker nor 
customer ever thinks of saying, this draft is to be placed to the account of the £500 paid in 
on Monday, and this other to the account of the £500 paid in on Tuesday. There is a fund 
of £1000 to draw upon, and that is enough. In such a case, there is no room for any other 
appropriation than that which arises from the order in which the receipts and payments 
take place, and are carried into the account. Presumably, it is the sum first paid in, that is 
first drawn out. It is the first item on the debit side of the account, that is discharged, or 
reduced, by the first item on the credit side. The appropriation is made by the very act of 
setting the two items against each other. Upon that principle, all accounts current are 
settled, and particularly cash accounts. When there has been a continuation of dealings, in 
what way can it be ascertained whether the specific balance due on a given day has, or 
has not, been discharged, but by examining whether payments to the amount of that 
balance appear by the account to have been made? You are not to take the account 
backwards, and strike the balance at the head, instead of the foot, of it. 

(Emphasis added.) 

10 	The short form statement of the rule in Clayton's Case is "first in, first out". The result of 
its application in the present case, which the appellants seek, is as follows. The first moneys paid 
into the trustee's account (the Greymac Trust account) were those of the companies in the 
amount of $4,683,000, and the second moneys paid in were those of the participants in the 
amount of $841,285.26. Accordingly, the $4 million which was taken out and deposited into the 
Crown Trust account must be regarded as the money of the companies. On this approach, the 
companies would still, at that point, have $683,000 in the Greymac Trust account. However, this 
amount must be taken to have been dissipated as the first part of the subsequent withdrawals of 
$1,343,191.34. The remainder in the account must then be regarded as the money of the 
participants. The result is that the participants are entitled, and only entitled, to the balance of 
$353,408.66 in this account. 

11 	The participants submit that if the rule in Clayton's Case is to be applied it should apply 
only to the transactions following the deposit of the $4 million into the Crown Trust account, with 
the result that the participants would be entitled to $590,727.99 from the Crown Trust account (as 
found by Parker A.C.J.H.C.) and the balance in the Greymac Trust account of $353,408.66, minus 
the amount of the overpayment of their total claim that would result from applying this approach. 
I should mention that Mr. Lax, on behalf of the participants, did not press this approach. The main 
burden of his submission was that Parker A.C.J.H.C.'s approach is the correct one. 

12 	Parker A.C.J.H.C. (at pp. 221-26 [pp. 173-78]) dealt first with the $4 million deposit in 
the Crown Trust account. He held that at the time the $4 million was deposited in the Crown Trust 
account, the companies and the participants could have traced their funds into both the Crown 
Trust and the Greymac Trust accounts. In reference to the judgment of the English Court of 



Appeal in Re Diplock; Diplock v. Wintle , [19481 Ch. 465, [19481 2 All E.R. 318  [affirmed 1951 
A.C. 251, (sub nom. Min. of Health v. Simpson) [1950] 2 All E.R. 1137  (H.L.), where the effect of 
the application of the rule in Clayton's Case was to enable a beneficiary to trace its funds into an 
investment made from a mixed account, he said at p. 224 [176]: 

With the greatest respect, in my view, the error in the argument is that the Court 
perceived the rule in Clayton's Case as being a rule developed to create interests in funds, 
whereas in fact it is a rule designed to allocate losses. Had no disbursements from the 
account occurred, it would seem from the general principles outlined at pp. 533 and 539 
[of Re Diplock] that the volunteer and beneficiaries would have ranked equally and shared 
pro rata. Why should the priorities change if the only disbursement is not a loss but the 
purchase of an asset? 

13 	Then returning to the facts of the case before him he said at pp. 225-26 [178]: 

... It seems to me that the trustees and beneficiaries therefore had an interest in the 
separate account proportionate to their respective traceable interests in the mingled fund 
at the date the $4,000,000 was disbursed from that fund and put into the separate 
account. 

As between the trustee and the beneficiaries, it is my view that, at that time, both 
beneficiaries ranked ahead of the trustee in their claims to the separate account and the 
mingled fund to the extent of their respective traceable contributions to the mingled funds. 

As between the two innocent beneficiaries, it is my view that, at that time, they ranked 
equally in their claims to the separate account and the mingled fund to the extent of their 
respective traceable contributions to the mingled fund. 

If the rule in Clayton's Case does apply to allocate subsequent losses to the mingled fund, 
I do not see how a rule triggered by subsequent disbursements in an account can 
retroactively transform interests in a separate account from interests which ranked equally 
into interests which ranked in an order of priority. 

Therefore, it is my view that whether or not the rule in Clayton's Case applies to allocate 
the losses sustained in the Greymac Trust General Account, nevertheless, the $4,000,000 
in the Crown Trust Savings Account ought to be allocated in proportion to the trustee's, 
the companies' and the Participants' respective traceable interests in the Greymac Trust 
General Account at the date the $4,000,000 was disbursed. As between themselves, the 
beneficiaries of course rank equally. However, since the beneficiaries rank ahead of the 
trustee, the trustee's interest in the separate account, unlike the interests of the 
beneficiaries in that account, can be affected by disbursements out of the mingled fund 
which occurred subsequent to the opening of the separate account. It is also my view that 
that part of the trustee's interest which is required to satisfy the beneficiaries' outstanding 
claims must be shared rateably between the beneficiaries in proportion to each 
beneficiary's share of the losses. 

14 	Parker A.C.J.H.C. (at pp. 226-41 [179-97]) then dealt with whether the rule in Clayton's 

Case should be applied in determining the allocation of the losses in the Greymac account and, 
hence, the entitlement of the two competing beneficiaries to the $353,408.66 balance available 
for distribution. For reasons which he gave immmediately following he said at p. 226 [179]: 

Such an allocation of losses and distribution of trust funds between innocent beneficiaries 
[resulting from the application of the rule in Clayton's Case] is, in my view, neither logical 
nor fair. Nor am I alone in my expression of consternation over such a result. 

15 	He then (at pp. 226-30 [179-84]) set forth several published criticisms of the application 
of the rule in Clayton's Case to the determination of the competing claims of beneficiaries to trust 
moneys and then (at pp. 230-41 [184-97]) he examined the origin of the rule in Clayton's Case 
and several authorities, beginning with Pennell v. Deffell  (1853), 4 De G.M. & G. 372, 43 E.R. 551 , 
concerned with its application to beneficiaries' claims relating to mingled trust funds. He concluded 
at pp. 239-40 [194-95]: 



Having reviewed the authorities on the origins and extension of the rule in Clayton's Case, 
and the views of the academic commentators, it is my view that the rule in Clayton's Case 
arose out of the debtor-creditor relationship and should be restricted to that relationship. 
In my view, the general equitable rules of tracing, as stated in Re Diplock, supra, at pp. 
533 and 539, are quite capable of dealing with the problem of allocating losses to a 
mingled fund. 

In the present case, the trustee and the beneficiaries originally had an interest in the 
mingled fund in proportion to their respective traceable contributions to the fund. As 
between the trustee and the beneficiaries, the beneficiaries ranked ahead of the trustee 
with respect to their claims to the mingled fund. Hence, losses to that fund must first be 
allocated against the interest of the trustee in the fund. 

As between the two innocent beneficiaries, they each had an interest in the mingled fund 
in proportion to their respective traceable contributions to the fund. Those interests ranked 
equally. Therefore, losses to that fund should be allocated against the interests of the 
beneficiaries in proportion to their respective traceable interests in the fund at the time the 
loss occurred. Hence, the beneficiaries (and the trustee to the extent of his remaining 
interest after losses have been deducted) would rank equally and share proportionately in 
the remaining funds. I express no opinion on the power of the Court to make a disposition 
on some other basis where it is not possible to determine what proportion the mixed funds 
bear each to the other. 

The application of the general equitable rules of tracing referred to supra is both logical 
and fair. In this age of computerized banking, it can hardly be argued that in most 
instances an application of such principles will cause much inconvenience, difficulty or 
complication. These same principles are often applied to quite complicated dealings which 
do not involve bank accounts. 

16 	He concluded at pp. 240-41 [195-97] that the requirements of stare decisis did not 
stand in the way of his view of the proper way in which the funds should be distributed. 

The Appellants' Challenge 

17 	The appellants challenge the judgment on two bases, principle and authority. This 
reflects a fair approach to the problem and I shall follow it in addressing the issues that require 
resolution. 

18 	Under this compendious heading I include matters relating to the most relevant concepts 
and to logic, justice and convenience. 

19 	Before entering the area of contention, it is of value to state what is undoubtedly 
common ground between the parties. Before the $4 million withdrawal on December 17, 1982, 
there was $5,696,600 in the Greymac Trust account and, at that point, the companies had a 
$4,683,000 property interest in the account and the participants had a $841,285.26 property 
interest in it. The mixing of their contributions did not stand in the way of the assertion of these 
property rights: Pennell V. Deffell, supra; Frith V. Cartland (1865), 2 Hem. & M. 417, 71 E.R. 525, 
[1861-73] All E.R. Rep. 608; Re Hallett; Knatchbull v. Hallett  (1880), 13 Ch. D. 696 , [1874-80] All 
E.R. Rep. 793 (C.A.); and Goodbody V. Bank of Montreal; Goodbody v. Lester (1974), 4 O.R. (2d)  
147, 47 D.L.R. (3d) 355 (Ont. H.C.)  

20 	The potential remedies for enforcing these property rights were either those of an 
equitable lien (also called a charge) or by way of constructive trust. At that point the selection of 
the particular remedy would have been immaterial. The parties' position is described in 5 Scott on 
Trusts (3rd ed., 1967), at pp. 3612-13 as follows: 

As long as the mingled fund remains intact it is immaterial whether the owner of the 



misappropriated money claims a lien upon the mingled fund for the amount of his money 
which went into it, or claims by way of constructive trust a share of the mingled fund in 
such proportion as his contribution to the fund bears to the whole of the fund. In either 
event he is entitled to receive out of the fund the amount of his contribution, no more and 
no less. The character of his claim, whether to enforce an equitable lien or a constructive 
trust, becomes important only if other property is acquired with the mingled fund, or 
withdrawals are made from the fund, or the fund diminishes in value. Such cases are 
considered in the sections which follow. If the fund remains intact, he is entitled to 
reimbursement out of the fund on either theory, and although the wrongdoer is insolvent, 
he is entitled to priority over other creditors with respect to the fund. 

21 	In this case, however, the total fund did not remain intact and the shortfall has put an 
end to the common ground between the parties. 

22 	The appellants' basic argument with respect to the division of the $4 million in the Crown 
Trust account is that the Judge of first instance erred in failing to keep separate two issues: (a) 
the identification of whose property went into the Crown Trust account; and (b) the appropriate 
rule or remedy to apply in the allocation of the loss between two innocent beneficiaries. They 
submit, with respect to (a), that mingled funds were not placed in the Crown Trust account. This 
would have been the case only if the full amount of the Greymac account had been transferred to 
the Crown Trust account. 

23 	The Judge of first instance was wrong, the appellants submit, to have relied upon  Sinclair 
V. Brougham, [ 19141 A.C. 398  (H.L.) (see 51 O.R. (2d) at 222 [p. 174, E.T.R.]) in support of his 
conclusion that the parties were entitled to share pari passu according to their respective 
contributions in the $4 million deposit because Sinclair v. Brougham was concerned with 
competing entitlements to a total fund and not with entitlement to funds withdrawn from a 
mingled fund. 

24 	The appellant's argument comes down to the assertion that the only concept or rule 
available to enable the Court to identify "whose" money went into the Crown Trust account is the 
rule in Clayton's Case, which clearly identifies it as the companies' money because it preceded the 
participants' money into the Greymac Trust account. 

25 	The basic rejoinder of the participants is the adoption of the position accepted by Parker 
A.C.J.H.C. that, whatever application the rule in Clayton's Case may have with respect to 
allocating losses in mingled trust funds, it cannot be used, as the appellants seek to use it, to 
trace trust funds from one account to another or to an investment or some other purchase. 

26 	In a sense the appellants' approach — that only by the application of the rule in 
Clayton's Case can one identify the beneficial ownership of the money deposited into the Crown 
Trust account — begs the question to be decided. There are, I think, two approaches to the 
question which are in conflict and the answer should turn on which is the better one. 

27 	The other approach, contrary to that asserted by the appellants, may be outlined as 
follows. Immediately before the transfer of the $4 million each beneficiary had a property right in 
the total fund of $5,696,600 in proportion to its contribution. This position did not alter after the 
transfer of the $4 million. All that then occurred was that their respective entitlements, in the 
same proportions, were spread over the two accounts. In this respect I refer to the following 
passages in 5 Scott on Trusts (3rd ed., 1967): 

... The claimant has an equitable lien upon the mingled fund, and when a part of the fund 
is withdrawn he has an equitable lien on the part withdrawn and on the part which 
remains. If the part which is withdrawn is dissipated so that it can no longer be traced, the 
claimant still has his equitable lien on the part which remains. So also, as we shall see, if 
the part which is withdrawn is preserved and the part which remains is subsequently 
dissipated, the claimant has an equitable lien upon the part which is withdrawn. It is 
impossible and unnecessary to determine whether the claimant's money is included in the 
part withdrawn or in the part which remains. It is impossible to determine which part is the 
claimant's money, since his money has been so commingled as to lose its identity. It is 
unnecessary to determine which part is the claimant's money, since he is entitled to an 
equitable lien upon both parts. 



(p. 3620) (Emphasis added.) 

... It is true that where the part of the fund which is withdrawn is dissipated and the 
balance is preserved, the claimant is certainly entitled to payment of his claim out of the 
balance. The reason is that his lien on the entire fund undoubtedly includes the balance of 
the fund after a part has been withdrawn. 

(p. 3623) 

... The only tenable principle is that the claimant can enforce a lien upon any part or the 
product of any part of the mingled fund. 

(p. 3624) 

28 	It is true that these passages appear in the context of situations where the mingled 
funds are those of only one beneficiary and of the trustee, but this does not, in my view, affect 
their applicability to the situation where the money of more than one beneficiary is mingled. 
Certainly this is the view of Scott as appears later on in his treatise where he deals with the 
mingling of the money of several beneficiaries (pp. 3639-41). While acknowledging that there is a 
conflict of authority on the question he says, with respect to the situation where the money of 
several claimants is mingled and subsequently withdrawals are made by the wrongdoer from the 
mingled fund: 

... It seems clear on principle that they should be entitled to share pro rata both in the 
money withdrawn or its product and in that remaining. If the amount withdrawn is 
dissipated or cannot be traced, the claimants should share the balance remaining in 
proportion to their contributions. 

(p. 3639) 

29 	This is an appropriate place to deal briefly with the appellants' argument that Parker 
A.C.J.H.C. misapplied the decision of the House of Lords in Sinclair v. Brougham, supra, to support 
his conclusion that the parties were entitled to share pari passu in the $4 million deposit. In my 
view, the learned Judge did not misapply this rather difficult and complex decision: see Re 
Diplock; Diplock V. Wintle, supra,  119481 Ch. 465 at 516 and 518 . 

30 	First, I do not think that Parker A.C.J.H.C. relied upon Sinclair v. Brougham for anything 
more than the proposition that where a trustee mixes the money of each of two innocent 
beneficiaries "the relationship of the two innocent beneficiaries one to the other" (p. 222 [174]) is 
that of equality; i.e., neither can claim priority over the other. No exception can be taken to this. 

31 	Secondly, even if Sinclair v. Brougham were relied upon in support of the view that 
following the transfer of the $4 million the respective interests of the innocent beneficiaries were 
then spread, pro rata, over each of the two accounts, this would, in my view, be a reasonable 
application of one of the basic principles implicit in the reasoning in that decision — that the 
beneficiaries had equitable liens over the whole and each part of the mingled fund. See, in Sinclair 
V. Brougham, pp. 422 (Viscount Haldane), 438 (Lord Dunedin) and 442 (Lord Parker). This point 
is made by P.F.P. Higgins in Re Diplock — A Reappraisal (1963-64), 6 U.W. Aust. L. Rev. 428 at 
434-35. Indeed Higgins forcefully expresses the view that Re Diplock, which was criticized by 
Parker A.C.J.H.C., "was contrary to the express decision" in Sinclair v. Brougham. At pp. 438-39 
he says: 

... In Re Diplock a large part of the judgment in rem was devoted to a careful analysis of 
what was said in Sinclair v. Brougham but in its conclusions the Court of Appeal completely 
ignored what the House of Lords had eventually decided. In that case the House of Lords 
having laid down the equitable principles upon which the equal equities of the rival 
claimants to the mixed funds were based, proceeded to make an order that they should 
have a charge pari passu on the mixed fund. Now, as we have already observed the 
balance of the fund was not sufficient to meet the claims in full and, therefore, there must 
have been some withdrawals from the fund after the depositors and shareholders had 
made their respective contributions. However, it was at no time suggested that the rule in 



Clayton's Case should be applied to determine the respective rights of the rival claimants 
to the balance of the mixed fund. On the contrary, it was decided that they should share 
the balance rateably. 

It is true that it was said in Re Diplock that where the equities of the contributors to a 
mixed fund are equal, they will have a charge upon it pari passu but, if this charge is 
confined, as it was in that case, to cases where there have been no withdrawals from the 
mixed fund after the trust funds were deposited in it, it involves giving a different 
interpretation to the expression pari passu from the one placed upon it in Sinclair v. 
Brougham. If there have been no withdrawals there can be no question of a rateable 
disposition of the mixed fund because each of the claimants will be fully reimbursed. 
Exceptionally, if there were an overdraft at a time when the account owners' money and 
the trust money were deposited simultaneously in the account there would be a 
proportionate disposition of the balance even though the principles in Re Diplock were to 
be applied. It would only be in such an unlikely combination of events that the principles 
laid down in Re Diplock can possibly produce the same result as the decision in Sinclair v. 
Brougham. 

It is submitted that in so far as Re Diplock decided that the rule in Clayton's Case is to be 
applied to the determination of the respective rights of claimants to the balance of a mixed 
fund, when the equitable rights of the claimants are equal, it was contrary to the express 
decision of the House of Lords in Sinclair v. Brougham that in such circumstances the 
balance is to be shared rateably. 

32 	The decision of Joyce J. in Re Oatway; Hertslet v. Oatway , [19031 2 Ch. 356 , also 
supports the proposition that a beneficiary can assert his equitable title on any part of the mixed 
fund even after it has been divided into more than one part. If this be so with respect to the claim 
of a beneficiary against a trustee, it should also be the case with respect to the claims of more 
than one beneficiary against the trustee and, also, as between or among themselves. 

33 	With respect, I do not think that it is a direct approach to the problem to say that the 
rule in Clayton's Case is to be used only for the purpose of allocating losses when there is a 
shortfall in a mingled account and not for enabling an owner to trace funds withdrawn from it. It 
appears to me that if it is a proper approach to determining "whose" money remains in an account 
to ascertain "whose" money was taken out, it would be inconsistent not to allow a claimant whose 
money is deemed to be taken out to claim the product in which this money was invested and, at 
the same time, to reduce his claim to the remaining balance by the amount of "his" money which 
was earlier disbursed. 

34 	As I have already indicated, however, the real question is which is the better approach. 

35 	Before there is a shortfall in the total amount of the mingled funds, there is no need to 
decide upon the theory underlying the respective claims of the beneficiaries. In the present case, 
immediately following the transfer of the $4 million to the Crown Trust account, there were 
sufficient total funds in both accounts to satisfy the claims of both beneficiaries on the approach of 
either the rule in Clayton's Case or pro rata sharing. At that point, however, before there was a 
loss, I do not think that it would have made much sense to say that the trust companies owned 
the $4 million in the Crown Trust account and the "top" $683,000 in the Greymac Trust account — 
and that the participants' claim lay against the "next" $841,285.26 in the Greymac account. If a 
theory had to be adopted the most obvious and natural one is that each beneficiary had an 
equitable lien on both accounts to secure the amount of its total contribution. 

36 	When the Greymac account, following this, went into a shortfall position, thus requiring 
resort to some kind of theory to justify a resolution of the competing proprietary claims of the two 
beneficiaries, it appears to me to be the more natural and reasonable of the two alternative ones 
to say that the beneficiaries continued to share pro rata in the two accounts rather than to say 
that it was the companies' money that was first taken from the Greymac account and then that of 
the participants. This latter approach does involve, as Parker A.C.J.H.C. noted, the retroactive 
application of a rule upon a loss subsequently occurring, which has the effect of altering existing 
property entitlements — specifically, in this case, expanding the entitlement of the companies and 
reducing that of the participants to the same extent. 



37 	The foregoing indicates to me that the fundamental question is not whether the rule in 
Clayton's Case can properly be used for tracing purposes, as well as for loss allocation, but, 
rather, whether the rule should have any application at all to the resolution of problems connected 
with competing beneficial entitlements to a mingled trust fund where there have been withdrawals 
from the fund. From the perspective of basic concepts I do not think that it should. The better 
approach is that which recognizes the continuation, on a pro rata basis, of the respective property 
interests in the total amount of trust moneys or property available. 

38 	There is another aspect of the underlying concepts at work which should be examined. 
Parker A.C.J.H.C. rightly, in my view, questioned "why a court could not apply the rule in Clayton's 
Case to determine which debts owed by the bank to its customer were paid off, and still apply 
tracing rules to allocate losses to the account among the customer as trustee and his innocent 
beneficiaries" (p. 234 [189]). That is, he would confine the rule in Clayton's Case strictly to the 
bank-customer relationship and would not extend it to the relationship between two innocent 
beneficiaries. 

39 	Pennell v. Deffell, supra was the first case to apply the rule in Clayton's Case to 
determine the rights of beneficiaries whose funds were deposited by the trustee in a bank 
account. In that case the funds were mixed with the personal funds of the trustee. It may be 
noted that the Court's holding that the rule in Clayton's Case should be applied to resolve the 
conflicting claims of the beneficiaries, on the one hand, and of the trustee on the other, was 
overruled by the Court of Appeal in Re Hallett, supra. Pennell v. Deffell was not concerned with a 
competition between beneficiaries. I refer to this case, however, for its underlying reasoning 
relating to the suggested connection between the rule in Clayton's Case and the distribution of 
trust funds in bank accounts. With respect to this, Turner L.J. said at pp. 393-94 [De G.M. & G. p. 
560, 43 E.R.] 

... Now Green [the trustee] opened and kept these banking accounts upon the usual 
footing, and the Plaintiff [who represented the beneficiaries], taking the benefit of the 
accounts, cannot, as I think, be entitled to alter their character. Adopting them for the 
purpose of establishing his demand against Green's estate he must, I think, adopt them 
with all their incidents, one of which is that the monies drawn out are to be applied to the 
monies first paid in. Upon any other footing this consequence would follow, that a debt 
which had been extinguished at law by the course of payment would be revived in equity 
by an alteration in that course. 

40 	Since this reasoning apparently goes to the root of a beneficiary's claim it is appropriate 
to quote at length the following criticism of it, which I accept, of D.A. McConville in Tracing and 
the Rule in Clayton's Case (1963), 79 Law Q. Rev. 388: 

But is it true that the beneficiary takes the 'benefit of the accounts' between the banker an 
the trustee or seeks to alter them in any way to make good his claim? The reasoning of 
Turner L.J. would be appropriate where the beneficiary was claiming to be subrogated to 
the rights of the trustee against the banker, for there he might be interested in how 
accounts stood between them. But in Pennell V. Deffell (and in all the tracing situations 
reviewed), the claim was not against the banker at all but against the trustee. Also it was 
not in any sense a 'personal claim' depending on the enforcing of debts, but 'proprietary' in 
that it sought to take out of a particular asset, property which belonged to the trust. As the 
claim is made against the trustee, it pre-supposes that it is he who has the asset and not 
the banker. As between the trustee and the beneficiary the bank account is a piece of 
property or an asset in the trustee's hands. This is something quite distinct and 
independent of its position as between the banker and the trustee, where it is a series of 
debts or personal liabilities inter se. 

A bank account should therefore be considered as two different things and consequently 
two different sets of rules apply to decide problems arising in respect of it. When it is 
necessary to consider it as a debt, rules as to appropriation of debts, including Clayton's 
Case apply, but when it has to be considered as a piece of property, rules as to competing 
titles and confusion of identical property are appropriate. 

(p. 401) 



Nor should it make any difference that instead of a mixing taking place between one trust 
fund and the trustee's private money, the mixing is that of two or more trust funds either 
with each other or with private money as well. Here, instead of there being one charge on 
the mixed fund, there are two or more. If there is not enough money to pay all claims, the 
charges should abate proportionately. 

(p. 403) 

41 	In the light of the foregoing, it can be seen that the application of the rule in Clayton's 
Case to the problem under consideration is arbitrary and unfair. It is based on a fiction. As learned 
Hand J. said  in Re Walter]. Schmidt & Co., 298 F. 314 at 316 (Dist, Ct., 1923) , in a passage 
quoted by Parker A.C.J.H.C. (at pp. 227-28 [180]): 

The rule in Clayton's Case is to allocate the payments upon an account. Some rule had to 
be adopted, and though any presumption of intent was a fiction, priority in time was the 
most natural basis of allocation. It has no relevancy whatever to a case like this. Here two 
people are jointly interested in a fund held for them by a common trustee. There is no 
reason in law or justice why his depredations upon the fund should not be borne equally 
between them. To throw all the loss upon one, through the mere chance of his being 
earlier in time, is irrational and arbitrary, and is equally a fiction as the rule in Clayton's 
Case, supra. When the law adopts a fiction, it is, or at least it should be, for some purpose 
of justice. To adopt it here is to apportion a common misfortune through a test which has 
no relation whatever to the justice of the case ... Such a result, I submit with the utmost 
respect, can only come from a mechanical adherence to a rule which has no intelligible 
relation to the situation. 

In this case, however, Hand J. was obliged by authority,  Re A. Bolognesi & Co., 166 C.C.A.  
216, 254 F. 770 (C.C.A.N.Y., 1918) , to apply the rule in Clayton's Case. He said of 
Bolognesi, a judgment of the Circuit Court of Appeals, Second Circuit, that "it constitutes 
authority absolutely binding upon me" (p. 320). 

I am not aware of any argument of logic (apart from that in Pennell v. Deffell, supra, 
which, for the reasons I have set out, I do not accept) or fairness which would support the 
application of the rule to the problem. The only argument advanced in its favour is that of 
convenience. See, e.g., Pennell v. Deffell, at 393-94 [De G.M. & G.], and Re Diplock; 
Wintle v. Diplock, supra at 553-54 [Ch.]. It is said to be more convenient to apply than 
that of pro rata sharing. 

Before considering the convenience argument in favour of the rule, I should, however, deal 
with one of the appellants' criticisms of the judgment under appeal related to its logic and 
fairness. The matter covered by this criticism also has some bearing on the question of 
convenience. The appellants submit that if the equality, that is, pro rata sharing, approach 
is to be followed, then too justice, more money furnished by the companies to the trustee 
than the $4,683,000 balance of December 15, 1982, should be taken into account. The 
ledger of the trustee's account with Greymac Trust shows that the companies were the 
source of $9,698,000 placed into the account between November 30, 1982 and December 
15, 1982, and not just the $4,683,000 balance. If the proper approach is equality, then, it 
is submitted, this fact should be taken into account. On this point reference is made to the 
comment of Professor Donovan Waters in his Law of Trusts in Canada (1974) at p. 895, 
quoted by Pennell J. in Re L.S.U.C. and  Riviera Motel (Kitchener) Ltd. (1981), 33 O.R. (2d)  
65 at 70-71, 123 D.L.R. (3d) 409 (Ont. H.C.) : 

... [I]t would have been preferable, if, instead of juggling with the accidental time 
sequence of events [this was said of the judgment in  Bailey v. Jellet (1884), 9 O.A.R. 187 ], 
the court had proportioned the loss between the clients according to the amounts due to 
them respectively. 

(Emphasis added.) (The same passage appears in Waters, Law of Trusts in Canada (2nd ed., 
1984), at pp. 1050-51.) 

42 	Quite apart from the fact that the question of whether any part of the original 
$9,698,000, down to the $4,683,000, was returned to the companies in some form was not 



inquired into, I do not think that this particular argument of the appellants is of assistance to 
them. We are concerned with the resolution of competing proprietary, not personal, claims. At the 
time of the mingling of the trust funds the companies had $4,683,000 in the account. Regardless 
of how much they had earlier in the account, they cannot say that they had a proprietary interest 
in any more than the amount in the account to their credit on and after December 15, 1982. See 
James Roscoe (Bolton) Ltd. v. Winder , 119151 1 Ch. 62  and Re Norman , [19511 O.R. 752, [19521  
1 D.L.R. 174  (Ont. C.A.). 

43 	While it might, possibly, be appropriate in some circumstances to recognize claims on 
the basis of a claimant's original contribution (but see 5 Scott on Trusts (3rd ed., 1967), at pp. 
3647-52), I do not think that it is appropriate where the contributions to the mixed fund can be 
simply traced, as in the present case. See also the very useful report of the Law Reform 
Commission of British Columbia — Report on Competing Rights to Mingled Property: Tracing and 
the Rule in Clayton's Case (1983) at pp. 48-49 and 53-57. 

44 	Returning to the matter of convenience, it must be noted that the rule in Clayton's Case, 
if it is to be applied, applies only to trustees' current bank accounts. It does not apply where the 
trust property of more than one beneficiary is mingled otherwise than in a current bank account. 
This indeed was the result with respect to one of the claims in Re Diplock itself (at pp. 554-56), 
one concerned with the shortfall in a mixture of corporate shares. At p. 555 [Ch.] Lord Greene 
M.R. said with respect to this claim: "We see no justification for extending that rule [the rule in 
Clayton's Case] beyond the case of a banking account." 

45 	While acknowledging the basic truth of Lord Atkin's observation that "[c]onvenience and 
justice are often not on speaking terms" (Gen. Medical Council v. Spackman, [19431 A.C. 627 at  
638, [19431 2 All E.R. 337 (H.L.) ), I accept that convenience, perhaps more accurately 
workability, can be an important consideration in the determination of legal rules. A rule that is in 
accord the abstract justice but which, for one or more reasons, is not capable of practical 
application, may not, when larger considerations of judicial administration are taken into account, 
be a suitable rule to adopt. However, I am not persuaded that considerations of possible 
inconvenience or unworkability should stand in the way of the acceptance, as a general rule, of 
pro rata sharing on the basis of tracing. That it is sufficiently workable to be the general rule is 
indicated by the fact that it appears to be the majority rule in the United States (see 5 Scott on 
Trusts, supra, pp. 3639-41; J.F. Ghent,  Distribution of Funds Where funds of More Than One Trust  
Have Been Commingled by Trustee and Balance is Insufficient to Satisfy Act Trust Claims  
(Annotation) (1968), 17 A.L.R. (3d) 937 ) and has been adopted in the Restatement of the Law: 
Trusts (2d) (s. 202) and the Restatement of Restitution (s. 213). D.A. McConville, in the article 
from which I have earlier quoted, after citing examples firmly expressed the following view: 

Applying strictly proprietary rules,.... and by always going back to the amounts originally 
mixed and treating the claimants on the footing of equality, it is submitted there will be 
found no situations, 'incapable of solution' as the Court of Appeal thought was the fatal 
objection to any rule other than the rule in Clayton's Case to decide the problem in Re 
Diplock noted earlier. 

(Tracing and the Rule in Clayton's Case (1963), 79 Law Q. Rev. 388 at 405.) He went on to say at 
p. 405: 

Naturally the number of accounts, investments and transactions can be multiplied to a 
point where calculations become too complicated and expensive to undertake. 

One of the examples he gave of a solution to this kind of problem was Sinclair v. Brougham, 
supra, itself where the "House of Lords split the assets in the proportion indicated by the 
respective total amounts of deposits [by the depositors] and investments [by the shareholders] 
one to another. There being a deficiency of assets, each bore the loss rateably." (p. 407) 

46 	Ford and Lee's Principles of the Law of Trusts (1983), deals with the matter of 
convenience as follows at p. 744: 

It is submitted that whether moneys in a bank account should be shared between 
claimants following the rule in Clayton's Case or on a proportionate basis depends on 
whether it is feasible to ascertain the proportions attributable to all possible claimants. It is 



unlikely that it will be feasible where there have been many deposits and withdrawals of 
funds belonging to many claimants. The difficulties of ascertainment, including the 
difficulties of evidence, are conveniently resolved by resort to the rule in Clayton's Case, 
following the practice of bankers in similar cases. But where the convenience of that rule is 
not needed because the account is of short duration and the position of claimants is clear, 
it is submitted that a proportionate shareout is preferable. 

47 	I refer to this passage simply to indicate the authors' point that where the convenience 
of the rule in Clayton's Case is not needed, because it is feasible to ascertain the proportions 
attributable to all claimants, proportionate sharing is preferable. I might add that it may well be 
that proportionate sharing on the basis of the claimants' original contributions (that is, not on the 
basis of tracing) may be just as convenient or, possibly, more convenient than the application of 
the rule in Clayton's Case and, also, fairer. 

48 	With respect to this point, Parker A.C.J.H.C. said (at p. 240 [195]) in a part of his 
reasons which have already been quoted: 

I express no opinion on the power of the Court to make a disposition on some other basis 
where it is not possible to determine what proportion the mixed funds bear each to the 
other. 

49 	I accept this qualification and would add the modifier "practically" before "possible" to 
introduce an element of flexibility to the approach and to avoid the situation where the nature of 
the substantive justice to be achieved would not justify the tracing exercise. 

50 	Another exception, an obvious and necessary one, which might often overlap with the 
kind of case just referred to, would be the case where the Court finds that the claimants have, 
either expressly or by implication, agreed among themselves to a distribution based otherwise 
than on a pro rata division following equitable tracing of contributions. 

. 	.. F1 Full 

51 	Apart from examining the case law in Ontario, I do not intend to review the state of the 
law on this point in detail. In England, in view of the decision of the Court of Appeal in Re Diplock; 
Wintle V. Diplock, supra, one might reasonably think that the Court of Appeal in that country and 
all lower Courts would apply the rule in Clayton's Case to the competing claims of beneficiaries (or 
of a beneficiary and an innocent volunteer) where the trust moneys have been mingled in a 
current bank account. Although there are several judicial dicta to this effect, the only other English 
decision of which I am aware which actually applied the rule in these circumstances is that of Fry 
J. at first instance in Re Hallett, supra. (On the appeal there was, ultimately, no issue of priorities 
between beneficiaries and so the Court of Appeal did not decide the question.) 

52 	English texts on the subject, while not generally questioning that the point has been 
decided or the clarity of the judicial dicta, have not hesitated to criticize or question the 
application of the rule in Clayton's Case to the competing claims of beneficiaries. I refer to: 
Hanbury and Maudsley, Modern Equity (12th ed., 1985) at p. 643: "[The rule should not] appear 
in any aspect of the present subject, but it has unfortunately been applied as a means of 
determining entitlement in a mixed banking account between rival persons with a right to trace. 
..." Sheridan and Keeton, The Law of Trusts (11th ed., 1983) at p. 419: "The rule in Clayton's 
Case probably applies to the account of a trustee as between beneficiaries under two separate 
trusts ... though it is open to argument that such beneficiaries rank on the account pari passu." 
Underhill, Law of Trusts and Trustees (13th ed., 1979) at p. 719: "This rule can operate most 
unfairly in making one trust bear the whole brunt of losses."; and in footnote 4 on p. 719: "A 
rateable burden would seem fairer. ..." Nathan & Marshall, A Casebook on Trusts (5th ed., 1967) 
at p. 324 in footnote 7: "The contrary view is persuasively argued ... that Clayton's Case has no 
application" (referring to the McConville article in 79 Law Q. Rev. 388 and to Higgins, Re Diplock 

— A Reappraisal ( 1963-64), U.W. Aust. L. Rev. 428), and Goff & Jones, The Law of Restitution 
(2nd ed., 1978), p. 58: "The result is capricious and arbitrary." 

53 	McConville, in the concluding part of his article Tracing and the Rule in Clayton's Case 
(1963), 79 Law Q. Rev. 388 at 408 says: 



... [I]t is submitted the introduction of [Clayton's Case] into the law of tracing arose from a 
confusion of two unconnected branches of law, deceptively similar in that they both relate 
to bank accounts. In view of the fact that the underlying principles have only once been 
examined [by Turner L.J. in Pennell v. Deffell, supra, at pp. 393-394] and the authorities 
are conflicting [here, I believe, he refers to Re Oatway , [1903] 2 Ch. 356  and  Re British  
Red Cross Balkan Fund, British Red Cross Society v. Johnson, [19141 2 Ch. 419  — see pp. 
399-400], it is hoped a modern court might feel at liberty to remodel the law of tracing on 
more rational lines in this respect by holding Clayton's Case to be irrelevant. 

54 	I have earlier quoted the view of P.F.P. Higgins that Re Diplock is contrary to the 
decision of the House of Lords in Sinclair v. Brougham: Re Diplock — A Reappraisal (1963-64), 6 
U.W. Aust. L. Rev. 428 at 438-39. 

55 	With respect to Canada, Professor Waters has expressed the opinion that: "a similar view 
[to that of Fry J. in Re Hallett that the rule in Clayton's Case applies] has been reiterated on 
sufficient occasions that it must be considered as finally settled in this country": The Law of Trusts 
in Canada (2nd ed., 1984) at p. 1050. He cites, by way of example, three decisions: Bailey v. 
Jellett  (1884), 9 O.A.R. 187  (Ont. C.A.); British Cdn. Securities Ltd. v. Martin , [1917] 1 W.W.R.  
1313  (Man. K.B.); and Re C.A. Macdonald & Co.  (1958), 26 W.W.R. 116, 37 C.B.R. 119, 17 D.L.R.  
(2d) 416 (Alta. S.C.) [reversed on other grounds  (1959), 28 W.W.R. 231, 18 D.L.R. (2d) 731  
(Alta. C.A.)]. With respect, I do not read the British Cdn. Securities judgment as applying the rule 
in Clayton's Case to an issue between beneficiaries. In any event, reference may also be made to 
the following additional decisions which have applied the rule in Clayton's Case to issues between 
beneficiaries: Re Coville Transport Co.  (1947), 28 C.B.R. 262  (Reg. in Bankruptcy, Ont. S.C.); Re 
L.S.U.C. and Riviera Motel (Kitchener) Ltd., supra; and Corbett V. McKee, Calabrese & Whitehead 
(1984), 16 E.T.R. 200, 54 N.B.R. (2d) 107, 140 A.P.R. 107  (N.B. Q.B.). 

56 	Professor Waters also observed, after the quoted sentence: "As one might suppose, the 
operation of the rule is sufficiently formulaic that it works some odd and hardly justifiable 
results." (p. 1050) 

57 	The report of the Law Reform Commission of British Columbia, to which I have already 
referred, although it leaves no doubt as to the unsuitability of the rule in Clayton's Case in this 
context, says: "... given the preponderance of case authority in favour of the rule in Clayton's 
Case, we doubt whether courts will depart from it. There is a need for legislative action." (Report 
on Competing Rights to Mingled Property: Tracing and the Rule in Clayton's Case (1983), at p. 44) 
This appears to be a less firm view than that of Waters. It is, possibly, more one of pessimism 
respecting judicial action, accompanied by a corresponding exhortation for a legislative solution. 

58 	Although I appreciate that the value of uniformity among the provinces is an important 
one to be weighed in the balance, I am not persuaded that the decisions from Alberta, Manitoba 
(if, indeed, it bears on the point in issue) and New Brunswick, to which I have referred, 
necessarily represent the law of those provinces. None of these decisions are of Appellate Courts 
and, even if this were the case, we would not be obliged to follow them, even if a point of federal 
law were at issue, unless we were persuaded to do so on their merits or for other independent 
reasons:  Wolf v. R. [19751 2 S.C.R. 107 at 109, [19741 6 W.W.R. 368, 27 C.R.N.S. 150, 17  
C.C.C. (2d) 425, 47 D.L.R. (3d) 741, 2 N.R. 415 (S.C.C.) . As far as the dictates of precedent are 
concerned, our main attention must be employed in examining the 1884 decision of this Court in 
Bailey v. Jellett, supra. 

59 	I shall take the facts of this case as set forth in the reasons for judgment of Spragge 
C.J.O. and refer only to those essential to the point under consideration. In that case a trustee, 
Jellett, had on deposit in his personal bank account the funds of two beneficiaries: first in time, 
those of the plaintiff, in the amount of $4,901 and, second in time, those of the defendant Mrs. 
Suzor, in the amount of $1,182.95. The balance at that time was, then, $6,083.95. From this 
balance he paid $3,000 into another account for the plaintiff and dissipated $93. The final balance 
was $2,991. Accordingly, there was a shortfall of $93 having regard to the contributions of the 
plaintiff and the defendant Mrs. Suzor as of the date these were mixed in the account. Spragge 
C.J.O.'s reasons on the point are set forth on pp. 201-02 [O.A.R.]: 

It is not, as it appears to me, necessary to determine whether the rule in Clayton's Case 
should apply as between cestui que trust of the same fund (except, perhaps, as to a small 



sum which I will notice presently), because we can in this case trace and follow the 
moneys of Mrs. Suzor at the bank, as well as what may have remained of the moneys of 
the plaintiff. Before the payment in of Mrs. Suzor's money there stood to Jellett's credit 
$4,901 that being $1,599 (not counting cents) less than the moneys of the plaintiff, the 
difference it is to be assumed having been used by Jellett himself. If Jellett had died at 
that time, and Mrs. Suzor's money had not been paid in, the plaintiff would have been 
entitled to that sum, $4,901. What occurred after the date that I have named was this: 
Mrs. Suzor's money, $1,182.95, was paid in, and no other sum; and there were paid out 
four cheques, amounting together to $93: and $3,000 was drawn out and placed to the 
plaintiff's credit, leaving at Jellett's credit, at the date of his death, $2,991. That sum was 
composed of the $1,182, belonging to Mrs. Suzor, which is as distinctly traceable as it 
would have been if it had been the only entry on the face of the account after the paying in 
of that money. It is in fact the only entry on that side of the account. 

The only possible question could be as to the cheques amounting to $93, and as to them it 
may be necessary to resort to the rule in Clayton's Case as a convenient rule, where some 
rule is necessary. 

There is indeed room for the presumption that Jellett drew those cheques intending not to 
touch Mrs. Suzor's money, for he had drawn against the plaintiff's money before her 
money was paid in; and when he did make a payment to the plaintiff he left unpaid a 
considerable sum which he might have paid, still leaving Mrs. Suzor's money intact. 

Upon that branch of the case my conclusion, therefore, is that Mrs. Suzor's claim is to be 
preferred. 

60 	With respect, it may be thought that it is not quite accurate to begin with the assumption 
that the moneys of each of the plaintiff and Mrs. Suzor could be traced and followed and, later, 
that Mrs. Suzor's money was "distinctly traceable". If this was meant to refer to all of her money it 
does not take into account that there was a shortfall of $93 and that this shortfall had to be 
allocated in some manner. This may have been conceded in the statement that "[t]he only 
possible question could be as to the cheques amounting to $93. 

 It is not clear to me, however, from the passage that I have quoted, that Spragge C.J.O. 
clearly endorsed the application of the rule in Clayton's Case ("[ i]t is not ... necessary to 
determine whether the rule in Clayton's Case should apply as between cestui que trust of the 
same fund (except, perhaps, as to a small sum which I will notice presently)") or, indeed, that he 
applied it rather than making a finding of fact on the evidence that the trustee had expended the 
plaintiff's money in withdrawing the $93. 

62 	I shall return to these reasons, but before doing so I shall indicate the reasons of the 
other three members of the Court. 

63 	Burton J.A. made no mention of Clayton's Case, or any other decision, in concluding that 
Mrs. Suzor's money remained in the account throughout (p. 204) and that the money improperly 
withdrawn, a large part of which must have preceded the deposit of Mrs. Suzor's money, was the 
plaintiff's (p. 205). 

64 	Patterson J.A. is reported merely as having concurred (p. 206). 

65 	Osler J.A. had no hesitation in holding that on the basis of the rule in Clayton's Case Mrs. 
Suzor should be reimbursed in full and that the plaintiff should absorb the shortfall of $93. He said 
at pp. 209-10: 

... [T]he case of Re Hallett — Knatchbull v. Hallett , 13 Ch. D. 696 , appears to be a 
sufficient authority for the contention that the plaintiff and Mrs. Suzor are respectively 
entitled to a charge on the balance at Jellett's credit in the bank; and also, as Mr. Scott 
argued, that as between them the rule in Clayton's Case applies in dealing with the 
question of the appropriation of payments, so that the earliest drawings are to be 
appropriated to the earliest deposits. 

66 	If the judgment of Osler J.A. were that of the Court, it could not be denied that the 



decision was based on the rule in Clayton's Case. However, as I have indicated, the judgment of 
Spragge C.J.O. on this point is, I think, ambiguous, possibly intentionally so. Burton and Patterson 
JJ.A. gave no indication at all of the basis of their decisions. 

67 	I will not dwell much longer on the judgment of the Court in Bailey v. Jellett. With 
respect, I do not agree with Re Coville Transport Co., supra, and Re L.S.U.C, and Riviera Motel 
(Kitchener) Ltd., supra, which treated it as a decision in favour of the application of the rule in 
Clayton's Case. No doubt, the result was to place the total loss, as small as it was, on one of the 
beneficiaries rather than dividing it pro rata and so it clearly cannot be regarded as a decision 
which supports pro rata sharing of losses. Also, if Spragge C.J.O. relied on the trustee's factual 
intent rather than the Clayton's Case fiction, it was obviously still an approach closer to that of the 
rule in Clayton's Case than to that of pro rata sharing. 

68 	Notwithstanding these considerations, I do not interpret the decision in Bailey v. Jellett 
as resting on the "first in, first out" approach of Clayton's Case. In this regard, contrast the clear 
statement of the rule of the Second Circuit Court of Appeals in Re A. Bolognesi & Co., supra, [at p. 
773, 254 F.], which learned Hand J. held to be binding on him in Re Walter J. Schmidt & Co., 
supra. 

69 	In summary, for the following reasons I think that, as a matter of authority, Parker 
A.C.J.H.C. was right in not applying the rule in Clayton's Case: 

(1) Bailey v. Jellett does not squarely decide the point. 

(2) If the rule in Clayton's Case is not to be applied, it is not necessary to fashion a new 
rule or set of rules to replace it. There are already in place basic concepts and principles 
upon which to base the pro rata sharing approach. Indeed, the application of the rule in 
Clayton's Case to trust money in active bank accounts is itself the exception to these 
general principles: see Re Diplock; Wintle v. Diplock, supra, at p. 555 [Ch.]. 

(3) The pro rata approach is more logical and just. 

(4) Assuming that the rule in Clayton's Case is part of the law of Ontario on the point in 
question, its function in this context is not such that it would be relied upon by affected 
persons in drawing documents or arranging their affairs. It is, more or less, a remedial 
rule, which is applied after all of the relevant events have taken place without regard to 
the future application of any particular rule. Contrast, for example, the function of the rule 
in Howe v. Lord Dartmouth; Howe v. Countess Aylesbury  (1802), 7 Ves. 137, 32 E.R. 56  
the authoritative nature of which was dealt with in the Supreme Court of Canada in 
Lottman v. Stanford, [1980] 1 S.C.R. 1065, 6 E.T.R. 34, 107 D.L.R. (3d) 28, 31 N.R. 1  
(S.C.C.). 

70 	In the absence of binding authority clearly on point it may reasonably be said that the 
law is what it ought to be. "Do not the questions 'Is it law?' and 'Is it good law?' generally 
overlap?" (Laskin, Book Review (1940), 18 Can. Bar Rev. 660 at 660). In Re Hallett, supra, [at p. 
710, 13 Ch. D.], Jessel M.R. said: 

... [T]he moment you establish the fiduciary relation, the modern rules of equity, as 
regards following trust money, apply. I intentionally say modern rules, because it must not 
be forgotten that the rules of Courts of Equity are not, like the rules of the Common Law, 
supposed to have been established from time immemorial. It is perfectly well known that 
they have been established from time to time-altered, improved, and refined from time to 
time. 

(Emphasis added.) 

71 	Clearly, if the application of the pro rata approach is seen as an alteration in the rule to 
be applied, it is one that involves improvement and refinement. In this respect see, for example, 
the developing treatment of the constructive trust from Murdoch v. Murdoch , [19751 1 S.C.R. 423,  
[1974] 1 W.W.R. 361, 13 R.F.L. 185, 41 D.L.R. (3d) 367  (S.C.C.), through Rathwell v. Rathwell ~ 

[19781 2 S.C.R. 436 [19781 2 W.W.R. 101, 1 E.T.R. 307, 1 R.F.L. (2d) 1, 83 D.L.R. (3d) 289  
(S.C.C.), to Becker v. Pettkus , [1980] 2 S.C.R. 834, 8 E.T.R. 143, 19 R.F.L. (2d) 165, 117 D.L.R. 



(3d) 257, 34 N.R. 384  (S.C.C.). 

72 	For the reasons given I would dismiss this appeal with costs. 

Appeal dismissed. 

END OF DOCUMENT 
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On appeal from the order of Justice Geoffrey B. Morawetz of the Superior Court of 
Justice, dated July 16, 2012. 



[1] The appellant Jack Waldock and the respondent Richard Gibson were both 
defrauded in an investment scheme called the Greyhawk Fund created and 
administered by Terrence Bedford and Joanne Harris-Bedford. 

[2] Once the fraud was discovered, the Greyhawk Fund quickly unravelled. On 
February 8, 2011. Morawetz J. of the Superior Court of Justice ordered that A. 
Farber and Partners Inc. be appointed as Receiver over Greyhawk and related 
entities. There is money left in Greyhaxvk, but its value is far below the amounts 
various people, including Waldock and Gibson, invested in it. 

[3] The Receiver identified three methods of allocating the remaining funds to the 
remaining investors: 

(1) pro rata allocation — based on the size of each investor's contributions 
to the Greyhawk Fund. Under this rnethod, each investor's distribution 
would be based on a percentage of the fund equal to the investor's 
total claim; 

(2) fund unit allocation — based on what each investor's unit value in 
Greyhawk ought to have been in light of actual fund performance. 
Under this method, each investor's distribution would be based on the 
performance of the fund during the period that the investor's money 
was invested; and 

(3) last in, first out (UFO) — based on the chronological order of 
contributions. Under this method, the last investors in the fund would 
be the first to receive distributions of the remaining funds. 

The Receiver took no position on which of these three distribution methods should 
be employed. 

[4] Waldock and Gibson agreed that the LIFO method should not be employed. 
Unfortunata|y, they could not agree on which of the other two methods was 
appropriate. Waldock supports the original contributions method; Gibson prefers 
the fund allocation nnothod, which he says ref lects a modified application of the 
lowest intermediate balance rule (''L|BR^), also based on the relative value of each 
investor's investment in the fund at the time the funds were comingled. 

[5] Waldock brought a motion before Morawetz J. to determine the question of 
allocation method. |n reasons released on July 12, 2012. the motion judge 
accepted Gibson's position, including his claim that the fund unit allocation method 
as described by the Receiver was a form of LIBR, and ordered that "distributions 
be made pursuant to the fund unit allocation method (or pro rata on the basis of 
tracing, or LIBR)." 

[6] Waldock appeals on two grounds. 

[7] First ,  the appellant submits that the motion judge erred in finding that pro 
ratasharing "on the basis of tracing or LIBR" is the "general rule" that ought to be 
applied in this case unless it is practically impossible to do so. 

[8] We do not accept this submission. In a very careful analysis, the motion judge 
discussed three leading decisions of this court, Ontario Securities Commission v. 
Greymac Credit Corp. ; ~eflex '  (1886). 55 O . R. (2d) 673. affd 65 O.R. (2d) 479 
(SCC); 	Law Society of Upper Canada v. 	Toronto-Dominion ` 	'. 	 . 	''.' 
B8nk1998CanL!| 4774 (ON CA), /199ED ' 42C>.R. (3d) 257; and Graphicshoppe 
Ltd. (Re), [2005] OJ No. 5184. The motion judge concluded: 

Thus, it seems to me that although the Court of Appeal 
did not, on the facts, apply LIBR in Law Society, it was 



accepted by Moldaver J.A. in Graphicshoppe. Thua, by 
virtue of the Supreme Court of Canada's affirmation of 
Greymac and the more recent decision in 
Graphicshoppe, LIBR is an available mechanism to 
distribute comingled funds. 

The controlling authority, Greymac , directs, in my view,  
that pro rata sharing based on tracing U-|BF0 is the 
"general rule" that ought to be applied in this case unless 
it is practically impossible to do so. 

[9] We agree with this analysis. The general rule, and the preferred allocation 
method, in cases like this ie, per Gre ymac , the LIBR method. In some cases, as in 
Law Society , this method will not be appropriate because, as Blair J.A. (ad hoc)  
said at para. 33, "it is manifestly more complicated and more difficult to apply." 
Thus the law in Ontario is as expressed by Morden J.A. in Greymac at para. 46: 

While it might, possibly, be appropriate in some 
circumstances to recognize claims on the basis of a 
claimant's original contribution... I do not think that it is 
appropriate where the contributions to the mixed fund 
can be simply traced, as in the present case. 

[10] Second, the appellant contends that the motion judge erred by equating the 
fund unit allocation calculations conducted by the Receiver with the tracing 
necessary to properly apply a LIBR calculation or a pro rata sharing on the basis 
of tracing and fund performance. 

[11] We disagree. In our view, this is a factual issue. LIBR involves the 
recalculation of the history of an investor's contributiVns, using the actual values of 
the contributions at the time of comingling. The record indicates, and the motion 
judge accepted, that this is what the Receiver's fund unit allocation calculations 
sought to do. Moreover, the motion judge concluded: "I accept the evidence of the 
Receiver that all steps have been taken to establish that LIBR calculations can be 
made." We see nothing in the record or in the appellant's submissions 
demonstrating that the motion judge's conclusions on this issue are palpable and 
overriding errors. 

[12] The appeal is dismissed. The respondent is entitled to its costs of the appeal 
fixed at $ 20.000. inclusive of disbursements and applicable taxes, payable out of 
the Fund. 

Released: January 18, 2013 ("J.C.M.") 
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Ii 	A 

THE LAW SOCIETY OF UPPER ) Elizabeth K. Ac 	an 
CANADA ) for the appellant 

) 
Applicant ) 
(Respondent) ) 

-and- ) 
Nancy J. Spies and 

THE TORONTO DOMINION BANK ) Robert MacKinnon 
for the respondent 

Respondent ) 
(Appellant) ) 

Heard: April 17, 1998 

BLAIR J. (ad hoc): 

[1] 	Between December 16, 1990 and September 24, 1991 Philip Upshall, a solicitor, 
misappropriated over $900,000 from his clients' trust account at the TD Bank. This appeal 
involves the claims of competing beneficiaries to the shortfall of funds remaining in that 
trust account when it was frozen on October 2, 1991, and the manner in which their 



respective shares are to be determined. It raises issues concerning what is known as "the 
rule in Clayton's Case" and a descendant concept called "the lowest intermediate balance 
rule" (frequently referred to by the acronym "LIBR"). 

[2] The account was frozen after the Bank was advised that Mr. Upshall had been hospitalized 
in a psychiatric ward and that the Law Society would be managing the operation of his trust 
account from that point on. Mr. Upshall was subsequently found guilty of misappropriating client 
monies by the Law Society of Upper Canada, and disbarred. He made an assignment into 
bankruptcy on December 21, 1993. 

[3] As is customary in the case of lawyers' trust accounts, the funds deposited for the account 
of Mr. Upshall's clients were co-mingled. Clients' claims to the trust funds in the account as at 
October 2, 1991 total $656,703.06, and there is a significant shortfall in what remains for 
distribution to the claimants. The evidence is that both the list of clients and the amounts credited 
to each client as deposits are known and not in dispute. 

[4] The last misappropriation from the trust fund occurred on September 24, 1991. At the 
time, the balance in the account was $66,242.68. On September 25 ththe TD Bank deposited the 
sum of $173,000 into the trust account. It did so to enable Mr. Upshall to advance mortgage funds 
to its client, Douglas Crump. W. Upshall was acting as solicitor for the Bank and for Mr. Crump 
in connection with this mortgage transaction. The funds were deposited on condition that they be 
released by Mr. Upshall to the borrower, or as the borrower may direct, once the solicitor was 
satisfied that the the Bank would have a good and valid first charge on title. The account was 
frozen before this transaction was completed. 

[5] On October 2" immediately following notification that Mr. Upshall had been 
hospitalized and that the Law Society would thereafter be managing the account — the Bank 
withdrew the $173,000 from the trust account, without authorization, and transferred it to another 
solicitor to complete the mortgage transaction. On the Application by the Law Society before Mr. 
Justice Farley the appropriateness of the Bank's conduct in doing this was very much in issue (he 
held it was inappropriate). Before this Court, the Bank took the position that the appeal should be 
decided on the basis that the monies which had been removed by it from the account were still in 
the account and available for distribution. It is therefore unnecessary to deal with the grounds of 
appeal initially raised which relate to the issue of the Bank's removal of the funds from the trust 
account. 

[6] The question on this appeal is whether all clients of Mr. Upshall with funds deposited in 
the trust account have a claim against the whole of the funds standing to the credit of the account 
as at the date of its being frozen (including the Bank's deposit of $173,000 made after the 
misappropriations had ceased), or whether the claims of those clients other than the Bank are 
confined to a smaller sum no larger than the $66,242.68 balance which existed at the time the last 
funds were wrongly removed. The appellant Bank argues for the latter position, on the basis of 
the lowest intermediate balance rule. The Law Society submits that the appropriate approach is 
that of a pro ratadistribution based upon the entirety of the fund as at the date the account was 
frozen. 

[7] Farley J. held that the lowest intermediate balance rule did not apply in the circumstances 
of this case, and ordered that the co-mingled funds should be distributed on a pro rata basis. In 
summary, his reasoning was: 

a) that once trust funds are co-mingled in an account they lose their 
"earmarked" identity to particular clients and become a single mixed trust 
fund; 

b) that each client — although possessed of an individual trust claim against the 
trustee for the funds advanced to the trustee — then has an equal claim against 
the mixed account; 



c) that the timing of the misappropriations is irrelevant and the appropriate 
point in time for determining the claimants'entitlement is the date on which 
the trust account was frozen (or more technically, perhaps, the time when the 
last injection of funds was made), because it is the money in the mixed trust 
account which has been stolen and not that of any particular client — "the 
mixed trust account cannot be segregated into a `tainted' pot (of X$) and an 
`untainted' pot (of $173,000)";and, 

d) that a trust account which involves co-mingled funds should be distributed 
on a pro rata basis in circumstances where the account is in a shortfall 
position and the clients, along with the deposits attributable to them are 
known: see, Re Ontario Securities Commission and Greymac Corp. 1eflex, 
(1985), 51 O.R. (2d) 212 (H.C.J.); affirmed Zfeflex, (1986), 55 O.R. (2d) 
673 (C.A.); affirmed 1988 CanLll 56 (SCC), (1988), 65 O.R. (2d) 479 
(S.C.C.), and cases following that decision. 

[8] 	I agree with the conclusion of Farley J., for the reasons which follow. 

~ 	 1 	' 	1 	i• 	' 

Overview 

[9] The Bank's attempt to invoke the lowest intermediate balance rule in the circumstances of 
this case amounts to nothing more, in my opinion, than an attempt to re-invoke the rule in 
Clayton's Case, which was rejected by this Court and by the Supreme Court of Canada in Re 
Ontario Securities Commission and Greymac Credit Corporation, supra. The effect of applying 
the "lowest intermediate balance rule" to the competing claims of the trust fund beneficiaries is to 
permit the Bank — the last contributor — to recover what for practical purposes is all of its deposit 

111 , exactly the result which would transpire upon the application of the rule in Clayton's Case. I 
do not think that result is called for in the circumstances of this case. 

The Rule in Clayton's Case 

[10] What is known as the rule in Clayton's Case derives from the decision of the English 
Court of Appeal in Devaynes v. Noble, Baring v. Noble; Clayton's Case (1816), 1 Mer. 572, 35 
E.R. 781. The so-called rule — which is really a statement of evidentiary principle — presumes that 
in the state of accounts as between a bank and its customer the sums first paid in are the sums first 
drawn out, absent evidence of an agreement or any presumed intent to the contrary: see Clayton's 
Case, per Sir William Grant, at pp. 608 - 609, Mer. As Morden J.A. remarked in Greymac, (p. 
677) "the short form statement of the rule ... is `first in, first out' ". In the result, where there are 
competing claims against a shortfall, the shortfall is applied first to the first deposits made, and 
later contributors to the fund take the benefit of what remains. 

[11] The role of the rule in Clayton's Case in competing beneficiary cases, and its history, were 
examined thoroughly by this Court in Greymac. The application of the rule was rejected as being 
"unfair and arbitrary" and "based on a fiction"(p. 686). The Court concluded that it was not bound 
to apply the rule in Clayton's Case, and it did not do so. Nor, for that matter, did it apply the 
lowest intermediate balance rule. 



[12] Speaking for a unanimous Court in Greymac, Morden J.A. resolved that as a general rule 
the mechanism of pro rata sharing on the basis of tracing was the preferable approach to be 
followed, although he left room for other possibilities such as those circumstances where it is not 
practically possible to determine what proportion the mixed funds bear to each other, or where the 
claimants have either expressly or by implication agreed among themselves to a distribution based 
otherwise than on a pro rata division following equitable tracing of contributions (pp. 685-90). 
Whatever approach was chosen, Morden J.A. was concerned that it should be one which met the 
test of convenience — or "workability", as he termed it (p. 688). The core of the Court's 
conclusions is to be found in the following passage from his judgment, at p. 685: 

The foregoing indicates to me that  the fundamental question is  
not whether the rule in Clayton's Case can properly be used for 
tracing purposes, as well as for loss allocation, but, rather, 
whether the rule should have any application at all to the  
resolution of problems connected with competing beneficial  
entitlements to a mingled trust fund where there have been  
withdrawals from the fund. From the perspective of basic  
concepts I do not think that is should . The better approach is 
that which recognizes the continuation, on a pro rata basis, of 
the respective property interests  in the total amount of trust  
moneys or property available.  [Underlining and underlining 
with italics added.] 

[13] Having determined that the rule in Clayton's Case ought not to be applied in cases 
involving the claims of competing trust beneficiaries, Morden J.A. concluded inGreymac that pro 
rata sharing based on the respective property interests of the claimants in the total amount of trust 
money or property available, should be applied. He accepted such pro rata sharing as the general 

[2] 
method of determining such competing claims. Whether, as some have suggested , he also 
recognized and incorporated into the pro rata sharing exercise the concept of the lowest 
intermediate balance rule, and if so to what extent, is an issue that will be dealt with momentarily. 
First, however, I propose to turn to an analysis of the history and application of the LIBR notion. 

The Lowest Intermediate Balance Rule: An Outline 

[14] The "lowest intermediate balance rule" states that a claimant to a mixed fund cannot assert 
a proprietary interest in that fund in excess of the smallest balance in the fund during the interval 
between the original contribution and the time when a claim with respect to that contribution is 
being made against the fund: see Maddaugh and McCamus, The Law of Restitution, at pp. 153 -
154. 

[15] The LIBR concept is a descendant of the rule in Clayton's Case. It was originally 
articulated by Sargant J. in James Roscoe (Bolton), Limited v. Winder[1915] 1 Ch. 62. In that case 
the purchaser of a business, Mr. Winder, who had contracted to collect the outstanding book debts 
of the business and to pay them to the company, did the former but not the latter. Over time he 
collected£455 and deposited the funds into his own general account, but he subsequently drew out 
all but £25, before eventually putting in more monies of his own and, again, drawing on the 
account for his own purposes. There was a credit balance in the account of £358 at the time of his 
death. The Court held that he was a trustee of the £455 for the benefit of the company, but that the 
company's claim against the fund was limited to the lowest intermediate balance in the account of 
£25. 

[16] Sargant J. erected the LIBR foundation upon two principle footings. The first of these 
was the premise that the rules of proprietary tracing preclude a beneficiary, after a 
mixed fund has been depleted, from reaching any subsequent contributions made by others 
to that fund (in the absence of some actual or presumed intention to replenish the fund). 
The second was a rejection of the notion that the account may be treated as a whole and 
the balance from time to time standing to the credit of that account viewed as being subject 



to one continual charge or trust. In outlining the rationale for his conclusion, Sargant J. 
said (at pp. 68-69): 

[Counsel] did say "No. I am only asking you to treat the 
account as a whole, and to consider the balance from time to 
time standing to the credit of that account as subject to one 
continual charge or trust." But I think that really is using words 
which are not appropriate to the facts. You must, for the 
purpose of tracing, which was the process adopted in In re 
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Hallett's Estate , put your forger on some definite fund which 
either remains in its original state or can be found in another 
shape. That is tracing, and tracing, by the very facts of this 
case, seems to be absolutely excluded except as to the 251 18s. 

Certainly, after having heard In re Hallett's Estate stated over 
and over again, I should have thought that the general view of 
that decision was that it only applied to such an amount of the 
balance ultimately standing to the credit of the trustee as did 
not exceed the lowest balance of the account during the 
intervening period. 

[17] The LIBR principle has never been analysed by Ontario or other Canadian Courts. 
However, it has been applied several times at the trial level — in bankruptcy situations — in 
this Province: see, Re Thompson, exparte Galloway (1930), 11 C.B.R. 263 (Ont. S.C. in 
Bankruptcy); Re Wineberg(1969), 14 C.B.R. (N.S.) 182 (Ont. S.C. in Bankruptcy, 
Registrar); Re 389179 Ontario Ltd. (1980), 113 D.L.R. (3d) 206 (Ont. S.C. in Bankruptcy, 
Saunders J). Its existence has been accepted (with very little comment) on two occasions 
in this Court in decisions preceding Greymac: see, Re Norman Estate [1951] OR. 752 
(C.A.); and, General Motors Acceptance Corp. of Canada Ltd. v. Bank of Nova Scotia 
x:teflex, (1986), 55 O.R. (2d) 438 (C.A.), at p. 443;. The LIBR concept has also been 
accepted by the British Columbia Court of Appeal in British Columbia v. National Bank of 

Canada et al., 1994 CanLll 2866 (BC CA), (1994), 119 D.L.R. (4 th) 669, at pp. 687-689; 
leave to appeal to S.C.C. refused, September 28, 1995, and by the British Columbia 
Supreme Court in Re 1653 Investments Ltd 1981 Can—Ul 298 (BC SC), (1981), 129 D.L.R. 
(3d) 582, at p. 597, sub nom. Coopers & Lybrand v. The Queen in right of Canada. 

[18] No Canadian authority has attempted to describe how the LIBR principle is to be 
employed. Nonetheless, from a review of the foregoing authorities, I take the rationale underlying 
the LIBR theory in relation to co-mingled trust funds to encompass at least the following concepts: 

1. that beneficiaries are entitled, through the equitable and proprietary notion 
of tracing, to follow their contribution into the mixed fund; 

2. that beneficiaries of a such a fund have a lien or charge over the totality of 
the trust fund to the extent of their interest in it; 

3. but that once a wrongful withdrawal has been made from the fund, the 
claims of beneficiaries with monies in the fund at the time of the withdrawal 
are thereafter limited to the reduced balance, and that depositors to the trust 
fund are not entitled to claim further against any subsequent amounts 
contributed to the fund either by the trustee (unless made with the intent to 
replenish the withdrawn amount) or other by other beneficiaries; and, 

4. that this inability to claim against anything in excess of the smallest balance 
in the fund during the interval between the original contribution and the time 
of the claim flows from the inability to claim a proprietary right to 
subsequent amounts deposited, since it is not possible to trace the original 
claimant's contribution to property contributed by others. 



[19] This latter concept is grounded, ultimately, on the premise that tracing rights are 
predicated upon the model of property rights. LIBR seeks to recognize that at some point in time, 
because of earlier misappropriations, an earlier beneficiary's money has unquestionably left the 
fund and therefore cannot physically still be in the fund. Accordingly, it cannot be "traced" to any 
subsequent versions of the fund that have been swollen by the contributions of others, beyond the 
lowest intermediate balance in the fund. Such is the theory, at any rate. 

The decision in Greymac and the Parameters and Practical Application of 
LIBR 

Greymac 

[20] In Greymac this Court did not apply the lowest intermediate balance rule. Indeed, 
it was not necessary for the Court to consider LIBR. Once it had been decided that the 
claimants had a right to trace their contributions to both the account into which the 
deposits had originally been made and the second account at Crown Trust into which the 
$4 million withdrawal had been placed, there was only one balance to be concerned about. 
While Greymac clearly rejects the rule in Clayton's Caseas a means of determining how 
the monies in a mixed trust account are to be allocated in the event of a shortfall, and 
adopts the notion of pro ratasharing based upon tracing as the general rule, it does not 
apply the lowest intermediate balance rule in the context of such pro ratasharing. 
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[21] The view that Morden J.A. affirmed the lowest intermediate balance rule — or at least 

acknowledged it with approval [5]— in the Greymac case has its source in the following passage 
from his reasons, at p. 688: 

...We are concerned with the resolution of competing 
proprietary, not personal, claims. At the time of the mingling 
of the trust funds the companies [i.e. one group of claimants] 
had $4,683,000 in the account. Regardless of how much they 
had earlier in the account, they cannot say that they had a 
proprietary interest in any more than the amount in the account 
to their credit on and after December 15, 1982: see James 
Roscoe (Bolton), Ltd. v. Winder,[1915] 1 Ch. 62, and Re 
Norman Estate, [1951] O.R. 752, [1952] 1 D.L.R. 174. 

[22] It is important to note that Morden J.A. made these remarks in the context of dealing with 
an argument that more monies than those to the credit of the claimants at the time the fund had 
become a mixed fund should have been taken into account if the funds were to be divided on a pro 
rata basis. The date referred to —December 15, 1982 — was the date on which the funds had 
become a co-mingled trust account. I therefore regard the foregoing comments of Morden 
J.A. as referring as much to timing as to anything else. He was concerned with 
determining when the parties respective proportionate interests should begin to be assessed 
— i.e. to the timing as of when the pro rata calculations should be triggered (namely when 
the fund first took on its character as a "mixed fund"). I note in particular in this regard, 
that in the passage for which the Roscoe case is cited as authority, Morden J.A. states that 
the claimants "cannot say that they had a proprietary interest in any more than the amount 
in the account  to their credit  at the time the funds were intenningled. This is the language 
of deposits made by the claimants. It is not the language of the  lowest balance  in the 
account, which is what LIBR deals with. I do not interpret Morden J.A.'s comments as 
indicating an intention to adopt the concept of LIBR for purposes of calculating pro rata 
sharing in Greymac. 

Parameters and Practical Application of LIBR 



[23] The British Columbia Law Reform Commission seemed to endorse a LIBR 
approach in its Report on Competing Rights to Mingled Property: Tracing and the Rule in 
Clayton's Case (1983). In a rare attempt to define both the problem which LIBR seeks to 
address and the mechanics of its proposed solution, the Commission stated (see pp. 53-54): 

Terms like "pari passu", "pro rata", "rateably", 
and"proportionately" are inherently ambiguous. Do they mean 
that shortfalls or accretions to a fund are shared in proportion 
to the original interests claimants to that fund possessed? Or 
do they mean that shortfalls or accretions to a fund are shared 
in proportion to those interests claimants to that fund possess  
after each transaction made with respect to that fund is taken  
into account? In the Working Paper we tentatively concluded 
that the latter meaning was fairest. [Underlining and italics 
added.] 

For example, A, a trustee, deposits $1,000 of B's money 
in his account, mixing it with $1,000 of his own money. A 
removes $1,500. A then deposits $1,000 of C's money. B and 
C should not share the fund of $1,500 equally, notwithstanding 
that B's original interest in the fund was $1,000 and that C's 
current interest is $1,000. B's interest in the fund has been 
reduced by $500. B's lien should be reduced from securing 
$1,000 to now securing $500, the minimum balance of the fund 
following the deposit of his money and prededing the deposit 
of C's money. C would be entitled to a lien of $1,000. No 
transactions have occurred yet to reduce his interest in the 
fund. To avoid confusion, legislation enacting these recom-
mendations should define exactly how "pari passu" sharing 
takes place. One possible formulation is as follows: 

If there are two or more persons with interests in a fund, the 
amount of any shortfall from or accretion to the fund which 
would have affected their respective interests, and which is not 
appropriated to a specific interest or interests, is divided and 
attributed to their respective interests in such proportion as 
their respective interests bore to the sum of those interests 
before the shortfall or accretion occurred. [Italics in original 
text.] 

[24] As far as I am aware, no such legislation has ever been enacted. In my view, 
however, this approach is too complex and impractical to be accepted as a general rule for 
dealing with cases such as this. 

[25] It was precisely for this reason that a version of LIBR — referred to as the "rolling charge" 
or"North American" approach, because it was considered to be derived from various North 
American authorities, including Greymac — was rejected by the English Court of Appeal in Barlow 
Clowes International Ltd. (in liq) v. Vaughan [1992] 4 All E.R. 22. Barlow Clowes International 
involved a very large and complex insolvency. Saying that the North American approach was 
"not a live contender" because of the costs involved and the complexity of its application, Lord 
Justice Woolf instead adopted what he labelled "the pari passu ex post facto" solution. This 
solution involved a simple rateable sharing of the remaining funds based upon "establishing the 
total quantum of the assets available and sharing them on a proportionate basis among all the 
investors who could be said to have contributed to the acquisition of those assets, ignoring the 
dates on which they made their investments." (supra, p. 36). It is a solution which, in my opinion, 
makes sense in most situations. 



[26] None of the authorities to which we have been referred has applied LIBR in the 
context of a relationship between innocent beneficiaries; and whether the same set of 
assumptions as those governing LIBR and outlined in the earlier portions of these reasons, 
should operate to resolve situations where the competition is not between trust claimants 
and the wrongdoer, but between the trust claimants themselves in relation to a shortfall of 
funds in the trust account, is to my mind a different question. 

[27] In the latter type of situation, everyone is a victim of the wrongdoer. Presumptions 
about what the wrongdoer may or may not have intended — in terms of replenishing the 
fund with subsequent contributions, or in terms of being honest and using his or her own 
funds first — are of little assistance. Moreover, competing trust claimants are not in the 
same position as ordinary creditors of the wrongdoer. They are wronged trust 
beneficiaries, and as a result of that relationship they are entitled not only to a personal 
remedy for breach of trust against the wrongdoer, but also to a proprietary remedy against 
the fund in respect of which the trust relationship exists. It is always open to a trust 
contributor to gain protection from having to share a shortfall with others by insisting upon 
the funds being placed in a separate trust account. 

[28] In determining how apro rata distribution is to be effected in circumstances of co-mingled 
trust funds, the issue whether this proprietary remedy must be inflexibly tied to a pre-existing 
proprietary right — i.e., the purely logical application of tracing rules — is an important question. 
In my view, in circumstances such as this, they need not be inflexibly tied together, and the 
concept of the mixed trust fund as a "whole fund", the balance of which from time to time is 
subject to a continual charge or trust -- rejected by Sargant J in James Roscoe (Bolton) Limited v. 
Winder, supra — should be reconsidered. 

[29] Sargant J's rejection of the "whole-fund continual-charge-or-trust" notion was founded 
upon an interpretation of the earlier decision in Re Hallett's Estate, supra. To the extent that 
there is any support for this view in that case, however, it is limited to an obiter dicta comment 
made by Thesiger L.J.  in dissent  (see pp. 745-746); and in my reading of Re Hallett's Estatel can 
find nothing which otherwise suggests or mandates any such conclusion. I shall return to this 
issue later. 

[30] Where, then, does all of this lead? 

[31] In the end, there remain two general approaches which may be taken to the resolution of 
how pro rata distributions are to be made in circumstances such as this case -- the rule in 
Clayton's Case having now been discarded for such purposes. The first is that of applying the 
lowest intermediate balance rule. The second is that of applying what Woolf L.J. called the 'pari 
passu ex post facto"approach, in Barlow Clowes International. There seems to be no binding 
authority compelling the application of one approach or the other to circumstances such as those in 
this case. The Court should therefore seek to apply the method which is the more just, convenient 
and equitable in the circumstances. 

[32] No authority has ever applied the lowest intermediate balance rule in circumstances 
involving the rival claims of trust beneficiaries, as I have already noted. The mechanics of how 
the lowest intermediate balance rule actually works have never been fully explained. Indeed, even 
in situations concerning defaulting trustees and beneficiaries, where the rule has been invoked, it 
does not appear to have been implemented in any case involving more than a small number of 
competing beneficiaries and a correspondingly small number of transactions. This, I suspect, is 
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because although LIBR may be "manifestly fairer" in the pure sense of a tracing analysis, it is 
manifestly more complicated and more difficult to apply than other solutions. 



[33] What LIBR involves — as best I can ascertain it from the authorities and the literature 
bearing on the subject — is a transaction by transaction examination of the mixed fund, in terms of 
deposits made by the beneficiaries and withdrawals taken by the wrongdoer, and the application of 
a proportionality formula in respect of each such transaction. This approach has not found favour 
in cases where the problem has been faced, and acknowledged, directly: see, for example,Barlow 
Clowes International; and Windsor v. Bajaj teflex, (1990), 1 O.R. (3d) 714 (Gen Div). 

The Governing Principle 

[34] In my view, the method which should generally be followed in cases of pro rata sharing as 
between beneficiaries is not the LIBR approach but the pari passu ex post facto approach, which 
has the advantage of relative simplicity. This approach involves taking the claim or contribution 
of the individual beneficiary to the mixed fund as a percentage of the total contributions of all 
those with claims against the fund at the time of distribution, and multiplying that factor against 
the total assets available for distribution, in order to determine the claimant's pro rata share of 
those remaining funds. 

[35] This solution is the type of resolution which has been adopted, on a practical basis, in 
most cases involving more than two or three competing beneficiaries. It is the solution applied by 
this Court in Greymac, and by the English Court of Appeal in Barlow Clowes International. It is 
the solution applied in a number of other recent decisions at the superior court level in this 

Province involving mixed trust funds, [7]  and it is the solution applied by Farley J. in the case 
under appeal. But it is not LIBR. 

[36] It is, however, the approach which I favour. 

[37] My conclusion in this regard is based both upon the "convenience" aspect (or the 
"workability"aspect, as Morden J.A. characterized it in Greymac) pertaining to the 
application of the LIBR principle, and upon my analysis of the concept of a mixed trust 
account and of its nature and purpose. 

The "Convenience" Rationale 

[38] First, with regard to "convenience", I note the following comment of Morden J.A. in 
Greymac, at pp. 688 - 689: 

While acknowledging the basic truth of Lord Atkin's 
observation that "[c]onvenience and justice are often not on 
speaking terms" (General Medical Council v. Spackman, 
[1943] A.C. 627 at p. 638), I accept that convenience, perhaps 
more accurately workability, can be an important consideration 
in the determination of legal rules. A rule that is in accord with 
abstract justice but which for one or more reasons, is not 
capable of practical application, may not, when larger 
considerations of judicial administration are taken into account, 
be a suitable rule to adopt. 

[39] LIBR is difficult to apply in cases involving any significant number of beneficiaries and 
transactions. Even in this age of computer technology, I am not convinced that trustees of mixed 
funds — who might be in a position of having to sort out misappropriation transactions on such an 
account and the distribution of what remains— should be assumed or required to possess the 
software to enable a LIBR type of calculation to be done in the myriad of situations that might 
arise. Indeed, there is no evidence that such software programs exist, although it may well be that 
they do — at what cost and difficulty we do not know. 

[40] In this case it is not practicable to conduct the LIBR exercise. There are over 100 
claimants. There were misappropriations in the area of $900,000.00 in bits and pieces. It is not 



even clear that each deposit and debit can be looked at individually, on the state of the record, 
although the total amounts deposited by each of the claimants are apparently known. 
Notwithstanding this, if the LIBR principle is to be applied to a pro rata distribution in the 
circumstances of this case, it would be necessary to consider not only the deposits of each 
individual claimant and the timing of such deposits, but also what was the lowest balance in the 
Upshall account between each deposit and the imposition of the freeze. This would involve 
analysing the pattern and timing of each misappropriation and applying the results to each 
individual depositor's circumstances. It is not at all clear on the evidence that this exercise can be 
done. 

The Rationale Based Upon the Nature and Purpose of a "Mixed" Trust Fund 

[41] On broader principles as well, in my opinion, the preferred approach in cases involving 
competing beneficiaries is that of pro rata sharing based upon the proportion of a claimant's 
contributions to the total contributions of all claimants, multiplied by the amount to be shared — 
i.e., the "pari passu ex post facto" approach. This method spreads the misappropriations rateably 
amongst the contributors who remain, but at the same time does not arbitrarily affect earlier 
contributors adversely by limiting their charge or constructive trust in relation to the fund to the 
lowest balance in the account. It preserves what Morden J.A. referred to in Greymac (at p. 684) as 
the participant's claim to "an equitable lien ...  to secure the amount of its totalcontribution ", and 
it is consistent with his statement (at p. 685) that, 

The better approach is that which recognizes the continuation, 
on a pro ratabasis, of the respective property interests  in the  
total amount of trust moneys or property available. 

(Emphasis in both citations added.) 

[42] In regard to this conclusion, it is useful to consider both the practical considerations 
pertaining to a mixed trust fund and the nature of such a fund itself. 

[43] A mixed trust fund is a device whereby a trustee — typically, but by no means exclusively, 
a lawyer — holds funds in trust for different persons or entities. It is in many ways a mechanism of 
convenience, i.e., it avoids the necessity, and the cost, and the cumbersome administrative aspects 
of having to set up individual trust accounts, and the records relating to such accounts, for the 
transactions relating to every beneficiary. This practical characteristic of mixed trust funds should 
be recognized in considering the nature of such funds. It provides an economic and organizational 
benefit to the public. As Farley J. noted, in the context of this case, "Upshall was effectively 
acting as a banker in a safekeeping capacity".  

[44] What follows from this, it seems to me, is that a mixed fund of this nature should be 
considered as a whole fund, at any given point in time, and that the particular moment when a 
particular beneficiary's contribution was made and the particular moment when the defalcation 
occurred, should make no difference. The happenstance of timing is irrelevant. The fund itself—
although an asset in the hands of the trustee to which the contributors have recourse — is an 
indistinguishable blend of debits and credits reflected in an account held by the trustee in a bank or 
other financial institution. It is a blended fund. Once the contribution is made and deposited it is 
no longer possible to identify the claimant's funds, as the claimant's funds. All that can be 
identified, in terms of an asset to which recourse may be had, is the trust account itself, and its 
balance. 

[45] The theme of a co-mingled trust account as a blended fund is reflected in the reasons of 
Woolf L.J. and Dillon L.J. in Barlow Clowes International (at pp. 27 and 35) and in those of 
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Morden J.A. in Greymac (at p. 682 ). In Clayton's Case itself, Sir William Grant, in introducing 
his "first in, first out" concept, stated (at p. 608, Mer): 

But this is the case of a banking account, where all the sums 
paid in form one blended fund, the parts of which have no 



longer any distinct existence. Neither the banker nor customer 
ever thinks of saying, this draft is to be placed to the account of 
the £500 paid in on Monday, and this other to the account of 
the £500 paid in on Tuesday. There is a fund of £1000 to draw 
upon, and that is enough. [Emphasis added.] 

This notion of co-mingled sums as being "in form one blended fund, the parts of 
which have no longer any distinct existence" continues to describe correctly the nature of a 
mixed trust fund, in my view. 

[46] In contrast to the blended fund concept is that of the mixed fund as an amalgam of the 
contributions which have been placed in it, identifiable for some purposes. This approach is 
reflected in such decisions as Re Diplock's Estate,[1948] 2 All E.R. 318 (C.A.). In that case, Lord 
Greene M.R. attributed to Equity the adoption of "a more metaphysical approach" to the nature of 
a mixed fund. "[Equity] found no difficulty, he said (at p. 346), 

in regarding a composite fund as an amalgam constituting the 
mixture of two or more funds each of which could be regarded 
as having, for certain purposes, a continued separate existence. 
Putting it in another way, equity regarded the amalgam as 
capable, in proper circumstances, of being resolved into its 
component parts. 

[47] It is noteworthy that both the "fund as amalgam" and the "fund as a blend" approaches 
enable equity to offer the remedy of a charge, lien or constructive trust vis a visthe remaining 
balance in the fund. The former has the affect, however, of limiting the reach of these proprietary 
remedies. To my mind such a restriction is not necessary. While "proprietary tracing" may serve 
as the equitable vehicle which enables a claimant to have recourse to a mixed trust fund in the first 
place, equity can move beyond the strictures of that doctrine to provide a remedy to the claimant 
once the connection to the fund has been made. The nexus is to be found in the concept of the 
equitable charge, lien or constructive trust. These concepts need not, in my view, be confined to 
any partof the fund because, by their very nature, they have always been applied against the whole 
of the fund. 

[48] This idea is well expressed in a critique of the analysis in Re Diplock's Estate, in an article 
by Dennis R. Klinck entitled" `Two Distincts, Divisions None': Tracing Money into (and out of) 
Mixed Accounts " ( 1987 - 1988) 2  Banking & Finance Law Review  147. Having dealt with Lord 
Greene M.R.'s "amalgam"concept, the author states, at p. 179: 

The alternative conceptualization of equitable tracing in this 
context is implied in the notion of a charge on the mixed fund. 
Rather than purporting to distinguish parts of the funds and 
attribute them to particular claimants, this approach sees the 
claimants as having a proportional claim on the whole fund. If 
the whole diminishes in extent or value, the proportional 
claims remain the same, albeit that what the claimants get will 
be less because the fund is reduced. Arguably, this does not, 
strictly speaking, involve "tracing" because there is no 
pretence that that fund is being divided and a particular 
claimant's property identified. 

[49] I accept, and adopt, the blended fund approach. At the end of the day, when the trust 
account has been frozen and there is a shortfall, that shortfall must be divided amongst the 
beneficiaries who continue to have claims against the fund. I do not think that an analysis which 
is based on the premise that somebeneficiaries' interests in the fund have been reduced by earlier 
misappropriations and therefore that their respective claims have been reduced accordingly, 
should be preferable to one which simply says that each beneficiary has suffered a loss relating to 
the same misappropriations from the same mixed fund by the same wrongdoer, and accordingly 
their charge or constructive trust should continue to apply against the whole fund to the 



proportionate extent of their contributions i.e. the shortfall should be divided in such proportions 
as their respective interests bear to what is to be divided up at the particular time. 

[50] The fund is still the fund, and as Farley J. noted in this case, it is not the Bank's money or 
the money of any particular contributor that has been stolen; it is the fundwhich has been 
wrongfully depleted. I agree with his comments in the following passages from his first Reasons 
released on October 26, 1995, (at pp. 3-4): 

If the Bank had insisted upon a separate trust bank account 
being set up, then it need not be worried about the claims of 
other clients. However all funds advanced by those concerned 
were deposited by Upshall in a mixed trust bank account at the 
Bank. As a result each client (including the Bank) had a claim 
concerning that mixed account. When the Bank's funds went 
into that account they went the same way as other fungible 
funds attributable to the other clients. The funds in that 
account were not individually ear-marked dollar by dollar for 
any particular client. Rather all clients as beneficiaries would 
have a claim against all the funds .. 

And at pp. 5-6: 

Let me observe that a bank account involves a debtor (bank) - 
creditor (depositor) relationship.... When funds are deposited 
to a mixed trust account they lose their earmarked identity. 
Thus each client through the trust relationship with 
Upshall/Society has a claim upon the loan granted to the Bank 
through the operation of this mixed trust account.... It is the 
money in the mixed trust account which has been stolen; not 
that of any particular client. (emphasis added) 

". to :iijjiiiii  

[51] The significant problem with LIBR is that its application, in a form true to its tracing 
origins and rationale, is too complicated. It may be "manifestly fairer" than the rule in Clayton's 
Case in the sense that it attributes debits from the account equally and proportionately amongst the 
contributors. "Fairness." may be relative, however. Is the rule necessarily "fairer" when it limits 
contributors to the lowest intermediate balance in the account between the times of contribution 
and distribution? The rule in Clayton's Caseworks "unfairly" against the first contributors to the 
fund, because it attributes the first wrongful withdrawals to those contributions, eliminating some 
claims but allowing others to be compensated in full. The application of LIBR can have a similar 
effect, as the circumstances of this case indicate, because its "last in, first out" regime favours later 
contributors. At the same time, a pro rata sharing based simply on the claimants'contributions 
measured proportionately to the assets available for distribution can work against late depositors, 
as the circumstances of this case also illustrate. 

[52] What is at play here, in reality, is a choice of fictions. The rule in Clayton's Caseand 
LIBR are both fictions. Any other rationale which endeavours to establish a rule or principle on 
which equity will divide a shortfall amongst those entitled to claim against it is a fiction. Farley J. 
recognized the role of fictions, or "artificial rules" when he said, in his second Reasons, at pp. 6-7: 

I do not see it as fair, equitable or practicable in the 
circumstances (and more especially since the Bank effected an 
inappropriate and unauthorized self help remedy to the 
detriment of the other claimants) to invoke libr. It seems to me 
somewhat artificial (recognizing that all the rules involved in 



this area are artificial rules which must be applied with caution 
so as to maintain the closest approximation of fairness, equity 
and reasonability, while recognizing practicality) to invoke libr 
which by its very nature "rewards" those innocents who are 
later on the scene as compared with those innocents who have 
been taken advantage of earlier when it is fairly clear that the 
wrongdoer would continue to fleece all the innocents if given 
the chance. Recovery should not be so dependent on a 
fortuitous accident of timing. 

[53] I agree. Earlier in these reasons I alluded to this Court's rejection, in Greymac, of the rule 
in Clayton's Case as "unfair and arbitrary" and "based on a fiction". In this latter regard, Morden 
J.A. cited (supra, at p. 686) the following oft-quoted passage from the decision of Learned Hand J. 
in Re Walter J. Schmidt& Co. (1923), 298 Fed. 314, at p. 316: 

The rule in Clayton's Case is to allocate the payments upon an 
account. Some rule had to be adopted, and though any 
presumption of intent was a fiction, priority in time was the 
most natural basis of allocation. It has no relevancy whatever 
to a case like this. Here two people are jointly interested in a 
fund held for them by a common trustee. There is no reason in 
law or justice why his depredations upon the fund should not 
be borne equally between them. To throw all the loss upon 
one, through the mere chance of his being earlier in time, is 
irrational and arbitrary, and is equally a fiction as the rule in 
Clayton's Case, supra. When the law adopts a fiction, it is, or 
at least it should be, for some purpose of justice. To adopt it 
here is to apportion a common misfortune through a test which 
has no relation whatever to the justice of the case ... Such a 
result, I submit with the utmost respect, can only come from a 
mechanical adherence to a rule which has no intelligible 
relation to the situation. [Emphasis added.] 

[54] Such is the case here, in my view. To apply the LIBR principle in the circumstances of 
this case would be "to throw all the loss upon [some], through the mere chance of [their] being 
earlier in time". It would be "irrational and arbitrary". It would be "to apportion a common 
misfortune through a test which has no relation whatever to the justice of the case". I do not 
favour it. 

[55] In Greymac, Morden J.A. observed that "if the application of the pro rata approach is seen 
as an alteration in the rule to be applied [i.e., the rule in Clayton's Case], it is one that involves 
improvement and refinement". Here, I am satisfied that the application of the mechanics of such a 
pro rataapproach in the form I have advocated — the "pari passu ex post facto approach— as 
opposed to the application of the LIBR principle in such circumstances, also involves what Jessel 
M.R. characterized in Re Hallett 's Estate, supra, at p. 720, as "the gradual refinement of the 
doctrine of equity." 

[56] For the foregoing reasons, I would dismiss the appeal with costs. 

Released: December 7, 1998 

[ll 	
The Bank concedes that the amount of its deposit into the trust account, $173,000.00, must be 

reduced by a small amount of approximately $2,500.00 to accommodate some minor transactions which occurred 
following its deposit and before the freezing of the account. The application of LIBR would result in the Bank 
retaining $170,448.45 of the $173,000.00 deposited. 



[2] See, Maddaugh, Peter D. and McCamus, John D., The Law of Restitution, Canada Law Book, pp. 
153-154; British Columbia v. National Bank of Canada et al. 1994 CanLll 2866 (BC CA), (1994), 119 D.L.R. (4th) 
669 (B.C.C.A.) at pp. 688-89. 

[3] (1880), 13 Ch. D. 696 

[4] See Maddaugh and McCamus, The Law of Restitution, supra at pp. 153-154. 

[5] See British Columbia v. National Bank of Canada, supra at pp. 688-689. 

[6] Per Woolf L.J. in Barlow Clowes International Ltd at p. 35. LIBR is said to be fairer because it 
approaches the allocation problem from the perspective of the "proportions [that] the different interests in the 
account ... bear to each other at the moment before the withdrawal is made" (p. 35). 

[7] See: Winsor v. Bajaji 5•eflex, (1990), 1 OR. (3d) 714 (Gen Div.); Chering Metals Club Inc. 
(Trustee of) v. Non-Discretionary Cash Account Trust Claimants j eflex, (1991), 7 C.B.R. (3d) 105, at p. 111 
(Austin J.); The Law Society of Upper Canada v. Paul Douglas Squires (Ont. Gen. Div., unreported decision of Farley 
J. released Oct. 17, 1994); The Law Society of Upper Canada v. Estate ofJohn Alexander Sproule (unreported 
decision of Pitt J., released April 7, 1995 (Ont. Gen Div.); Holden Financial Corp. v. 411454 Ontario Ltd. (unreported 
decision of Rosenberg J. released August 28, 1992, at p.33);Ontario Securities Commission v. Consortium 
Construction Inc. (unreported decision of Rosenberg J. released June 21, 1993, at paras 76-77). 

[8] Citing from Scott, The Law of Trusts, Vo. 5, 3 rded. (1967), at pp. 3620 and 3624. 
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D.M. Brown J, 

I. Motion for directions concerning the distribution of inter leaded funds 

1 	At issue on this motion is the determination of the proper methodology by which to 
distribute to claimants funds paid into court following the demise of 2026227 Ontario Inc., which 
carried on business as Time + Plus Canada. 202 provided payroll processing services to its clients. 
It held a Payroll Account and a Tax Account at the Toronto-Dominion Bank. 202 ceased operations 
about one year ago. Pursuant to the order of Low J. made June 28, 2011 the TD Bank paid into 
court the sum of $2,398,786.75 which largely consisted of funds held in 202's Payroll Account with 
the Bank. 

2 	By order made November 14, 2011, I appointed BDO Canada Limited ("BDO") to act as 
the Interpleaded Fund Advisor and authorized a process by which clients of 202 could make claims 
against the Interpleaded Fund. 

3 	Following the completion of the claims process, at an April 4 hearing the parties made 
submissions about the basis upon which the funds should be distributed to claimants. Some 
argued that the Fund should be distributed on a pro rata basis amongst the claimants; others 
contended that to the extent funds could be attributed to a specific claimant, they should be 
returned to that claimant, with the balance distributed pro rata. I reserved on that question, but 
approved the fees and disbursements of the Fund Advisor and ordered that following the release 
of these Reasons the Fund held in court was to be paid to BDO for distribution after the expiry of 
any appeal period. 

II. Background facts 

4 	202 provided payroll services to franchisees, the customers of which constitute the 
claimants to the interpleaded Fund. As part of its payroll service 202 would pull funds directly from 
a customer's bank account into its Payroll Account and then transfer them into the accounts of 
individual employees of the customer. In addition, 202 would withdraw funds from a customer's 
account into its Payroll Account and then push them to a 202 Tax Account from which it would 
remit the necessary statutory deductions on behalf of the customer to the Canada Revenue 
Agency, Ontario Ministry of Revenue and Quebec Ministry of Revenue. Such remittances for 
statutory deductions were performed at regular time intervals. 

5 	As a matter of mechanics, any "pull" from a customer's bank account would consist of (i) 
the net payroll due to employees and (ii) the required tax remittance amounts. In some cases 202 
also would pull a payroll processing fee. The funds pulled were deposited into a Payroll Account 
maintained by 202 with the Toronto-Dominion Bank. On the day following the "pull" 202 would 
segregate the amounts drawn into the amounts pushed out to each employee's bank account and 
the tax remittance amounts which were transferred into 202's Tax Account at the Bank. 

B. The consequences of the overpayment to 	° January , 2011 

6 	On January 6, 2011, a clerical employee of 202 mistakenly pushed an amount of 
$2,349,544.96 to CRA from the Tax Account when the proper remittance amount was only 
$655,665.72. As a result, CRA received an overpayment of $1,693,879.24. The January 6 push to 
CRA put 202's Tax Account into overdraft. 



7 	Upon discovering the mistake 202 contacted CRA seeking a return of the overpayment. 
CRA took the position at the time that it could not return any of the overpayment because the 
funds had been ear-marked with customers' specific tax account numbers. 

8 	Although that overdraft was soon covered by subsequent deposits into the Tax Account 
pulled from other customers, the overpayment to CRA soon placed significant financial pressures 
on 202, with increasingly large overdrafts showing in the Tax Account. 

9 	By the end of January the Bank refused to permit further increases in the overdraft on the 
Tax Account. By January 26 the overdraft in the Tax Account stood at $1,040,284.43. The Bank 
transferred that amount into a demand loan facility, bringing the balance in the Tax Account to 
zero by January 31. 

10 	Notwithstanding this step by the Bank, 202 continued to provide payroll services and pull 
amounts from customer accounts into its Payroll Account. 202 made one further deposit to its Tax 
Account on February 7, 2011 - $842,915.00 - and one further remittance of source deductions to 
CRA on the same day - $843,066.53. The Tax Account then remained inactive. The Bank closed 
the Tax Account on March 9, 2011. 

C. The payments into court 

11 	On March 4, 2011 the Bank obtained an order from Himel J. authorizing it to pay into 
court the net amount of $2,514,230.55. That amount corresponded to the sum drawn by the Bank 
from 202's Payroll Account.[FN11 As a result of certain refunds to customers subsequently made 
by the Bank, on June 28, 2011 Low J. varied the interpleader order to reduce the amount payable 
by the Bank into court to a net amount of $2,397,786.75. The Bank paid those funds into court on 
September 15, 2011. 

D. Analysis by the Interpleaded Fund Advisor 

D.1 Genesis of the examination of the February 7 to 10, 2011 transaction period 

12 	On November 14, 2011, I appointed BDO Canada Limited as the Interpleaded Fund 
Advisor. BDO has filed four reports: its First Report of December 26, 2011 and a supplement 
dated February 9, as well as a Second Report of March 8, 2012 and a supplement dated March 30, 
2012. BDO had provided some advice to 202 in early 2011 as problems arose following the 
overpayment to CRA. 

13 	The November 14 Appointment Order directed BDO to assist the Court "in determining 
those persons who are entitled to participate in the distribution of the monies constituting the 
Fund and in furtherance thereof to submit its recommendations by way of one report or more to 
the Court". At the hearing on November 14, 2011 counsel for 202 had circulated a document 
which he submitted showed the last four days of pulls from customers' accounts from February 7 
to February 10, 2011 (the "November 14 List"). He advised that the November 14 List might 
disclose traceable funds for distribution. Consequently, the Appointment Order contained the 
following additional direction to the Fund Advisor: 

THIS COURT ORDERS that the Fund Advisor shall provide an initial report to this Court on 
or before December 16, 2011, or such other date as this Court may further order, with 
respect to the results of its determinations and recommendations in relation to the 
approximate sum of $1,612,064.97 which was pulled from the accounts of Customers by 
202 on February 7, 2011 to February 10, 2011, inclusive. 

D.2 BDO `s First Report: December 16, 2011 

14 	To examine the information shown on the November 14 List BDO reviewed the bank 
statements for 202's Payroll Account for the February 7 to February 10, 2011 period. In its First 
Report of December 16, 2011, BDO reported that the November 14 List did not record monies 
pulled from customer accounts, but showed tax remittance amounts owing to CRA. 

15 	BDO conducted its own examination, based on 202's bank records, of funds pulled and 



remitted between February 7 and February 10. Using the transfer of $842,915.00 on February 7 
from 202's Payroll Account to its Tax Account as a starting point, BDO concluded that that transfer 
"represented co-mingled funds" and it could not "justify tracing funds to dates or times earlier 
than that of mid-day February 7, 2011". Following that February 7 transfer BDO was able to 
identify several subsequent pulls by 202 of funds from customers and related pushes to 
employees up until the evening of February 9. BDO reported that 202 failed to make some of the 
remittances to CPA due from those pulled funds. Based on that analysis BDO reported: 

5.11 ...The result of that adjustment would be to calculate an amount of $918,799.19 as 
representing the comingled funds, with the remaining balance of $1,599,411.60 in the 
account representing traceable funds related to the pulls and pushes on February 7, 
February 8 and February 9, 2011. 

8.1 Having reviewed the banking transactions set out in the Payroll Account bank 
statement for February 7 to February 9, 2011, the Fund Advisor is of the view that the 
transactions occurring after the transfer out of the Payroll Account of $842,915.00, about 
mid-day on February 7, 2011, consisting of the pulls and pushes from the evening of 
February 7 to the close of business on February 9, 2011, inclusive, are traceable in that 
particulars of the pulls from customers can be identified, and the related pushes to the 
employees of those particular customers can also be identified. 

16 	BDO stated that "from a practical point of view" since certain transactions could be 
identified and traced, the amounts involved should be refunded to affected customers. BDO placed 
a few caveats on its recommendation. First, it acknowledged that the characterization of the 
transactions and the entitlement of claimants to them was a matter of law, not practical 
accounting. Second, it observed that legal arguments existed that a push of $1,207,079.91 to 
employees on February 8, 2011 should be viewed as coming from co-mingled funds. Third, it 
commented that to the extent identifiable amounts were refunded to specific customers, the 
refunds should be reduced by amounts which particular customers might owe to 202 either 
through the overpayment of CPA on January 6 or as a result of various miscellaneous 
overpayments. 

17 	As to the consequences of refunding traced transactions to specific customers (which it 
called "Traced Customers"), BDO commented that such an approach would benefit about 200 
customers out of the approximately 500 customers owed money by 202 and would involve a 
distribution of $1.3 million of the funds in court to specific customers. That would leave non-
Traced Customers with claims of approximately $4 million sharing the remaining $1 million. BDO 
also made a proposal for the sharing of its costs between the Traced Customers and the other 
customers. 

18 	One of the Traced Customers was Carriere Industrial Supply Limited, a company which 
provides wear products and services to the mining industry. An affidavit filed by its accounting 
manager, Mr. Dale Alexander, stated that on February 8, 2011, 202 pulled $910,528.97 from its 
bank account, transferred $189,696.69 to employee accounts, but failed to remit $720,832.28 to 
CPA and the Ontario Ministry of Finance. 

D.3 The results of the claims process 

19 	In early 2012 BDO administered the claims process approved in the Appointment Order. 
It provided a preliminary report of the results in its Supplement dated February 9, 2012 and a 
more definitive account in its Second Report dated March 8, 2012, together with its Supplement of 
March 30, 2012. 

20 	BDO stated in its Second Report that it had received and accepted 416 claims from 202 
customers totaling $5,098,381.52. Of those accepted claims, 176 claimants with claims of 
$1,287,596.30 fell into the category of funds pulled by 202 from customer accounts from February 
7 to February 9, 2011, representing unremitted payroll deductions for gross payrolls. If the 
amounts identified for the Traced Customers were paid out of court to them, BDO reported that 
eight of the claimants ($673,404.63) would see 100% recovery of their claims, with the remaining 
Traced Customers seeing significant, but not full, recovery. The remaining 240 claimants which did 



not have funds pulled from their accounts from February 7 to 9, 2011 submitted claims of 
$2,777,838.95. If identified amounts were paid out to the Traced Customers, the non-Traced 
Customers would share in the remaining $1,110,190.45 in the Fund. 

21 	In the claims process Carriere Industrial filed a proof of claim in the amount of 
$619,997.37 representing funds pulled on February 8, 2011, the amount of which was accepted 
by the Funds Advisor. 

22 	BDO noted that in the claims process most affected customers netted against their 
claims the mistaken overpayment made to CRA to the extent that CRA had applied the 
overpayment to their on-going tax liability. 

23 	Reverting to the caveats it had placed on its initial recommendation regarding 
distribution of the funds in court, in its Second Report BDO stated that several factors needed to 
be taken into account when considering whether the funds attributed to Traced Customers should 
be treated as traceable: 

(i) If February 7 had not been selected as the start date for the identification process, 
"potential other funds pulled from customers' accounts could also be traceable, although 
the time and resources required to conduct the tracing exercise would result in significantly 
higher costs being expended"; 

(ii) A February 7 transfer of funds from Time Plus Newmarket Inc. ("TPN") complicated the 
analysis of whether funds were traceable; FN2 and, 

(iii) "Given the complexities of the tracing exercise if it were to extend to periods prior to 
February 7, 2011, it may be that the most equitable and convenient approach to take 
would be a pro rata distribution of the funds." 

24 	BDO reported that if the funds held in court were paid out to all accepted claimants on a 
pro rata basis, the distribution to claimants (before taking into account professional fees) would be 
47.03 cents on the dollar. If identifiable funds were returned to the 176 Traced Customers, the 
remaining claimants would see a recovery of 29.13 cents on the dollar. BDO now recommended 
that its professional fees should be allocated amongst all claimants on a pro rata basis using the 
amount of their final distribution. 

III. Overpayment to CRA 

25 	At the April 4 hearing CRA brought a motion to pay into court part of the overpayment 
($460,000) it had received on January 6, 2011. I adjourned that motion so that counsel could 
engage in discussions on the matter. 

IV. Positions of the parties 

26 	BDO submitted that the Fund in court consisted of trust funds pulled by 202 from 
customer accounts and the only claimants to the Fund were beneficiaries of the trusts. The Fund 
Advisor observed that although the Fund came from a mixed trust account, "common sense" 
might dictate that the amounts owing to the February 7 to 9 Traced Customers should be paid to 
them in priority. 

27 	One of those Traced Customers, Carriere Industrial, agreed, contending that the 
applicable general rule for distribution was that identified and traceable funds should be remitted 
to their rightful owner. Since BDO had identified some of the Funds as pulled from the account of 
Carrier Industrial, the company sought payment out of Court of its claim of $619,997.37. 

28 	A different position was taken by eleven non-Traced Customers, collectively called the 
DiBrina Claimants,[FN31 whose accepted claims totaled $820,818.03. The DiBrina Claimants 
argued that the interpleaded Fund should be divided and distributed amongst all claimants in 
proportion to their respective accepted claims and that no claimant ought to enjoy a priority over 
any other claimant. 

29 	The Bank submitted that it was indifferent to the method of distribution chosen because 



it made no claim to the money paid into Court. The Bank did request that the Court include the 
following language in its order: 

TD Bank and others assert claims against the funds overpaid to CRA on or about January 
6, 2011. A portion of those funds has been netted out in the claims filed by some 
claimants. This order for a distribution of funds is without prejudice to TD Bank's claim to 
recover the over-payment to CRA. 

No party objected to that language, so I therefore include it in the order resulting from these 
Reasons. 

V. Analysis 

30 	The Fund paid into court came from funds pulled by 202 from the accounts of its 
customers which it held for them in its Payroll Account, either to distribute to employees of 
customers or to remit to CRA or other tax authorities in satisfaction of source deduction 
remittance obligations of its customers. What were the legal natures of the Payroll and Tax 
Accounts? 

31 	When the significant overdraft difficulties arose in early 2011, the Bank demanded that 
202 retain a forensic accountant to investigate and report on the cause of the overdrafts. 202 
retained BDO which prepared a report dated February 11, 2011 for the Bank and 202.FFN4I In 
that report BDO stated that 202 ran an operating account and a clearing account which were 
separate from the Payroll and Tax Accounts. It then considered whether the Payroll and Tax 
Accounts met the test for trust accounts. BDO concluded they did, reporting that "[t]hese funds 
have remained separate from the clearing and operating accounts which were created for the 
purpose of collecting management fees earned". BDO continued: 

[W]e believe that the funds received from the Companies' clients for net payroll and tax 
remittances represent funds held in trust for the benefit of the beneficiaries of that trust, 
namely the individual client's employees and the CRA. Accordingly, we are of the view that 
these funds are not assets of the Companies. 

By the same token, BDO identified "numerous unsupportable transfers in and out of the 
Companies' tax accounts and accordingly we are of the view that a breach of trust may have 
occurred." 

32 	At an earlier stage in this proceeding Persy Investments Ltd., a client of 202, or more 
specifically one of its franchisees, brought a motion for payment of funds to it. The supporting 
affidavit of Marla Lambert attached the Service Agreement amongst Persy, the franchisee and 
202. One of the recitals to the agreement provided: 

Whereas, Time + Plus Canada Inc. as part of its payroll services, payments are made at 
Time+Plus Canada Inc.'s direction to a Trust, established by Time+Plus Canada Inc... 

In the "Direct Deposit" section of the agreement section 1 stated: 

The Client hereby agrees to sign in favor of the Trust with the signature of the present 
agreement, an authorization to transfer the payroll funds from the Clients bank account as 
per the attached void cheque to the Trust at least 2 business days in advance of the 
payroll due date. 

From Persy's perspective, the funds pulled by 202 were placed into a trust account. 

33 	The evidence also disclosed that Carriere Industrial viewed the 202 accounts into which 
its funds were pulled as trust accounts. In his November 1, 2011 affidavit Dale Alexander 
deposed: 

8....TD Bank knew or ought to have known that TPC was providing payroll services to its 
customers and that further more any monies deposited to the trust account were trust 



monies. It is my understanding that TD Bank provided an overdraft on the trust account. 

26....It appears that TD Bank had brought an application for an interpleader and had 
calculated the amount of trust monies it was holding to be in the amount of 
$2,520,256.55. 

34 	At the April 4, 2012 hearing counsel for the Fund Advisor stated that it was agreed the 
Payroll Account was a trust fund for purposes of the distribution exercise. That the funds pulled 
from customers' accounts were held by 202 in trust for them was acknowledged by Carriere 
Industrial Supply in paragraph 54 of its factum. 

35 	In my handwritten endorsement of November 14, 2011, I wrote: "Present information is 
that the funds in court represent funds "pulled" by 202 from client employers which never got 
"pushed" to CRA — i.e. the present understanding is that those funds are trust funds." The 
evidence which I just reviewed permits making more definitive findings of fact. Specifically, I find 
that the 202 Payroll Account and Tax Account were operated as mixed, co-mingled trust accounts 
for the benefit of customers from whose accounts funds were pulled for payment to employees 
and remittance to CRA; separate trust accounts were not maintained by 202 for each of its 
customers. 202 structured its bank accounts so that the Payroll and Tax Accounts into which client 
funds were pulled or transferred were kept separate and apart from the accounts 202 used for its 
own operational and clearing purposes.IFN51 The funds maintained in the Payroll and Tax 
Accounts continued to be identified as trust funds until the time that the Bank paid the funds 
remaining in the Payroll Account into Court. Accordingly, the distribution of the Fund in court must 
be assessed treating the Fund as the product of a mixed trust account. 

.- 

36 	The law concerning how to treat claimants to co-mingled trust funds where a shortfall 
remains in the trust accounts was set out by the Court of Appeal in its decisions in  Ontario  
(Securities Commission) v. Greymac Credit Corp. [FN6] and  Law Society of Upper Canada v.  
Toronto Dominion Bank :[FN71 a trust account involving co-mingled funds should be distributed on 
a part passu ex post facto pro rata basis where a shortfall exists in the account and the client 
deposits to the account are known. In adopting that principle of distribution the Court of Appeal 
rejected two alternative methods of effecting a distribution. 

37 	First, in the Greymac case the Court of Appeal rejected the rule in Clayton's Case which 
applied a "first in, first out" principle to the state of accounts with the result that any shortfall was 
applied first to the first deposits made, with later contributors to the fund taking the benefit of 
what remains.IFN8I In the  Law Society of Upper Canada  case Blair J. explained why the Court in 
Greymac had rejected the rule in Clayton's Case: 

Speaking for a unanimous Court in Greymac, Morden J.A. resolved that as a general rule 
the mechanism of pro rata sharing on the basis of tracing was the preferable approach to 
be followed, although he left room for other possibilities such as those circumstances 
where it is not practically possible to determine what proportion the mixed funds bear to 
each other, or where the claimants have either expressly or by implication agreed among 
themselves to a distribution based otherwise than on a pro rata division following equitable 
tracing of contributions (pp. 685-90). Whatever approach was chosen, Morden J.A. was 
concerned that it should be one which met the test of convenience - or "workability", as he 
termed it (p. 688). The core of the Court's conclusions is to be found in the following 
passage from his judgment, at p. 685: 

The foregoing indicates to me that the fundamental question is not whether the 
rule in Clayton's Case can properly be used for tracing purposes, as well as for loss 
allocation, but, rather, whether the rule should have any application at all to the 
resolution of problems connected with competing beneficial entitlements to a 
mingled trust fund where there have been withdrawals from the fund. From the  
perspective of basic concepts I do not think that it should . The better approach is 
that which recognizes the continuation, on a pro rata basis, of the respective 



property interests in the total amount of trust moneys or property available. FN9 

38 	Then, in the  Law Society of Upper Canada  case, the Court of Appeal rejected the use of 
the "lowest intermediate balance rule" ("LIBR") under which a claimant to a mixed trust fund 
could not assert a proprietary interest in the fund in excess of the smallest balance in the fund 
during the interval between the original contribution and the time when a claim with respect to 
that contribution is made against the fund. Blair, J. described the rationale underlying the LIBR 
principle: 

[F]rom a review of the foregoing authorities, I take the rationale underlying the LIBR 
theory in relation to co-mingled trust funds to encompass at least the following concepts: 

1. that beneficiaries are entitled, through the equitable and proprietary notion of 
tracing, to follow their contribution into the mixed fund; 

2. that beneficiaries of a such a fund have a lien or charge over the totality of the 
trust fund to the extent of their interest in it; 

3. but that once a wrongful withdrawal has been made from the fund, the claims of 
beneficiaries with monies in the fund at the time of the withdrawal are thereafter 
limited to the reduced balance, and that depositors to the trust fund are not 
entitled to claim further against any subsequent amounts contributed to the fund 
either by the trustee (unless made with the intent to replenish the withdrawn 
amount) or other by other beneficiaries; and, 

4. that this inability to claim against anything in excess of the smallest balance in 
the fund during the interval between the original contribution and the time of the 
claim flows from the inability to claim a proprietary right to subsequent amounts 
deposited, since it is not possible to trace the original claimant's contribution to 
property contributed by others. 

This latter concept is grounded, ultimately, on the premise that tracing rights are 
predicated upon the model of property rights. LIBR seeks to recognize that at some point 
in time, because of earlier misappropriations, an earlier beneficiary's money has 
unquestionably left the fund and therefore cannot physically still be in the fund. 
Accordingly, it cannot be "traced" to any subsequent versions of the fund that have been 
swollen by the contributions of others, beyond the lowest intermediate balance in the fund. 
Such is the theory, at any rate.[FN 1 O]  

39 	In the  Law Society of Upper Canada  case the Court of Appeal rejected the LIBR for 
several reasons: 

(i) It regarded a mixed trust fund as a whole fund or a blended fund; FN11 

(ii) As a result, the timing of when the contribution by a particular beneficiary was made 
and when the event causing the shortfall occurred was irrelevant;[FN121  

(iii) The exercise required to conduct a LIBR exercise was impracticable where a large 
number of claimants existed,[FN131  even though LIBR "may be manifestly fairer in the 
pure sense of a tracing analysis".[FN141  

Consequently, the Court of Appeal adopted the pari passu ex post facto approach to pro rata 
sharing in cases involving a shortfall in a mixed trust account: 

In my view, the method which should generally be followed in cases of pro rata sharing as 
between beneficiaries is not the LIBR approach but the pari passu ex post facto approach, 
which has the advantage of relative simplicity. This approach involves taking the claim or 
contribution of the individual beneficiary to the mixed fund as a percentage of the total 
contributions of all those with claims against the fund at the time of distribution, and 
multiplying that factor against the total assets available for distribution, in order to 
determine the claimant's pro rata share of those remaining funds. FN15 



40 	It is worth observing the similarities between the facts in the  Law Society of Upper 
Canada  case and the present one. In the  Law Society of Upper Canada  case, just prior to the 
freezing of the lawyer's trust account a bank had deposited $173,000 into the trust account. That 
deposit had occurred after the last misappropriation had taken place and at a time when the 
balance in the trust account was only about $66,000. The bank argued that it was entitled to the 
return of the $173,000, while the remaining trust beneficiaries could only claim against the 
$66,000. In applying the pari passu ex post facto approach the Court of Appeal rejected that 
argument, with the result that all claimant trust beneficiaries shared pro rata in the whole amount 
of the trust fund. In the present case, Carriere Industrial made a similar argument, pointing to the 
February 8, 2011 pull from its account and arguing that it was entitled to the return of that 
identifiable amount. 

41 	On their face the decisions of the Court of Appeal in the Greymac and  Law Society of 
Upper Canada  cases would prevent such a recovery by Carriere Industrial. But Carriere submitted 
that other principles applied in the circumstances of this case. Specifically, Carriere submitted that 
the general rule of law is that identified and traceable funds should be remitted to their rightful 
owner and the pro rata distribution approach set out in the Law Society case is an exception to 
that general rule. Since the Fund Advisor found that funds deposited into the Payroll Account on 
and after February 7, 2011, including funds pulled from Carriere's bank account, could be 
identified and traced, Carriere contended that the common law principle of tracing entitled it to 
recover its identified property.FFN161 In support of this argument Carriere relied heavily on the 
recent decision of the Supreme Court of Canada in  B.M.P. Global Distribution Inc. v. Bank of Nova 
Scotia .[FN17]  

42 	As put by the Supreme Court, the BMP case involved "a strangeness of its factual 
substratum". FN18 Simply put, the case involved a forged cheque. BMP deposited the cheque 
into its account at the Bank of Nova Scotia. BNS placed a hold on it. The cheque was drawn on the 
account of First National Financial Corporation at the Royal Bank of Canada. RBC honoured the 
cheque and transmitted the funds to BNS which, in turn, deposited them into the account of BMP. 
The latter dispersed some of the funds to related parties and retained the balance. RBC then 
discovered that the cheque was a forgery. It demanded repayment from BNS. That bank 
immediately restrained funds in the account of BMP and the related parties amounting to roughly 
85% of the face value of the cheque. BNS remitted to RBC those restrained funds. BMP and the 
related parties then sued BNS for damages in the amount of the restrained funds. Although 
successful at trial, BMP failed at the appellate levels. 

43 	The Supreme Court of Canada held that RBC was prima facie entitled to recover the 
funds paid under a mistake of fact to the recipients and that none of the bars to recovery 
articulated in the Simms[ FN19]  test were present. Having found that BMP had no defence to RBC's 
claim for restitution for monies paid under mistake of fact, the Court then turned to the question 
of whether any rule of evidence barred recovery by RBC. At this point the Court considered the 
issue of tracing, which it described as "an identification process",[FN2O1 and stated the basic rule 
as follows: 

The common law rule is that the claimant must demonstrate that the assets being sought 
in the hands of the recipient are either the very assets in which the claimant asserts a 
proprietary right or a substitute for them. FN21 

44 	No issue existed on the facts of the  B.M.P. Global Distribution Inc.  case that the funds 
held in BMP's account at BNS came from the funds received from RBC; the Court found that 
restitution was available to RBC. The issue then became whether restitution was available in the 
case of the funds held in the bank accounts of the related parties. The Court held that it was, 
concluding that at common law it is possible to trace funds into bank accounts if it is possible to 
identify the funds.[FN221 In reaching that conclusion the Court stated that the mixing of funds in 
the bank account was not a bar to recovery,1FN231  and then the Court adverted to the very 
specific facts of the situation of the related parties: 

Suffice it to say that, as between innocent contributors, contributions are followed first to 
amounts they have withdrawn. In the case at bar, since the withdrawals of all those who 



received funds far exceeded their contributions, RBC can trace its own contribution to the 
balances remaining in the accounts. FN24 

That led the Court to conclude: 

[T]he question to be asked is whether the money deposited in those accounts was "the 
product of, or substitute for, the original thing". In the instant case, the identification 
process is quite simple. I will not go back over the issue of the funds in BMP's account: 
there was no relevant movement of funds. Regarding the funds in the related accounts 
when BNS acted on BMP's instructions and transferred money to the accounts of 636651 
B.C. Ltd., Backman (chequing and savings accounts) and Hashka, the transferred funds 
were clearly related to the forged cheque BNS had mistakenly credited to BMP's account. 
The moneys used for the transfers came from BMP's account. The link is made with the 
funds RBC had used to pay the forged cheque.1FN251  

45 	I have reviewed in some detail the facts and the reasoning in the  B.M.P. Global  
Distribution Inc.  case because it is apparent that the circumstances of that case differed markedly 
from the present one. First,  B.M.P. Global Distribution Inc.  did not involve a trust fund. As the 
Supreme Court observed: "It is settled law that a customer is a creditor of the bank when he or 
she deposits funds into an account and that the bank holds these funds as its own until the 
customer asks for repayment." By contrast, the present case involves a trust account. 

46 	Second, the  B.M.P. Global Distribution Inc.  case did not involve claims by competing 
beneficiaries to a mixed trust fund in which a shortfall existed. Instead,  B.M.P. Global Distribution  
Inc. dealt with the ability of a payor to trace and recover monies paid under mistake of fact. 

47 	Third, for a case which Carriere Industrial submits establishes a general principle to 
which the decisions in the Greymac and  Law Society of Upper Canada  cases must bend, it is 
striking that in the  B.M.P. Global Distribution Inc.  case the Supreme Court of Canada made no 
reference to either of those two cases. That was because  B.M.P. Global Distribution Inc. , as I read 
the decision, did not purport to alter the approach established by those cases for determining 
competing claims to a shortfall in a mixed trust account;  B.M.P. Global Distribution Inc.  dealt with 
the completely different issue of how far along the trail a mistaken payor could trace the funds it 
had paid out. 

48 	As I understand the Greymac and  Law Society of Upper Canada  cases, the Court of 
Appeal has established a clear policy that the nature of a mixed or co-mingled trust fund is that of 
a whole or a blended fund. What follows from that policy was stated by that Court in the  Law  
Society of Upper Canada  case: 

[T]he particular moment when a particular beneficiary's contribution was made and the 
particular moment when the defalcation occurred, should make no difference. The 
happenstance of timing is irrelevant. The fund itself - although an asset in the hands of the 
trustee to which the contributors have recourse - is an indistinguishable blend of debits 
and credits reflected in an account held by the trustee in a bank or other financial 
institution. It is a blended fund. Once the contribution is made and deposited it is no longer 
possible to identify the claimant's funds, as the claimant's funds. All that can be identified, 
in terms of an asset to which recourse may be had, is the trust account itself, and its 
balance. 	261  

49 	In the  Law Society of Upper Canada  case the affected bank argued that such an 
approach was unfair because it could look at the statements of the trust account and see that the 
last deposit came from its funds. Carriere Industrial makes a similar argument in this case. The 
Court of Appeal has acknowledged those arguments, going so far as to comment that LIBR might 
be "manifestly fairer" than the rule in Clayton's case,[FN271 but it has rejected those arguments 
for policy reasons. 

50 	In my view the pari passu ex post facto pro rata approach to distribution applies to the 
facts of this case: the 202 Payroll Account operated, in effect, as a mixed, co-mingled trust 
account for the benefit of customers from whose accounts funds were pulled for payment to 
employees and remittance to CRA. A shortfall existed in that account at the time 202 ceased 
operations. The Fund in Court represents what remains of that mixed trust account. The principles 



articulated by the Court of Appeal in the Greymac and  Law Society of Upper Canada  cases apply. 

51 	I see no unfairness in that result to the Traced Customers for two reasons. First, the 
Fund Advisor did not conduct a complete audit of the Payroll Account. The reason BDO focused its 
analysis on pulled and pushed funds during the period February 7 to February 10, 2011 was the 
suggestion made by 202 about the significance of the November 14 List. BDO's concentration on 
that period of time did not reflect a judgment by BDO that only funds pulled during that period of 
time could be identified. As BDO noted in its Second Report, had February 7 not been selected as 
the starting date for the identification process, "potential other funds pulled from customers' 
accounts could also be traceable, although the time and resources required to conduct the tracing 
exercise would result in significantly higher costs being expended". BDO also reported that great 
expense would be involved in conducting a thorough tracing analysis of the Payroll Account and 
that "[g]iven the complexities of the tracing exercise if it were to extend to periods prior to 
February 7, 2011, it may be that the most equitable and convenient approach to take would be a 
pro rata distribution of the funds." 

52 	The examination which BDO did conduct of the February 7 to 10, 2011 period simply 
flowed from the November 14 List tendered by 202 in court; it was not intended as a substitute 
for a thorough tracing exercise. Had a thorough tracing exercise been conducted, other customers 
might have been categorized as Traced Customers. The economics of this file prevented that from 
happening. 

53 	Second, it was always open to Carriere Industrial, or any of the other Traced Customers, 
to insist that 202 hold funds pulled from it in a segregated account; it did not do so and must bear 
some consequences of the risk of placing its funds in a mixed account. 

54 	By way of summary, for the reasons set out above, I conclude that the Fund in court 
should be transferred to BDO, as Fund Advisor, for distribution amongst the claimant beneficiaries 
by applying the pari passu ex post facto pro rata approach. 

55 	The Fund Advisor reported that claimants in respect of which CRA had applied the 
January 6, 2011 overpayment against their tax obligations netted those overpayments for 
purposes of calculating their claims filed with the Fund Advisor. The DiBrina Claimants submitted 
that the pro rata entitlement of those claimants who benefitted from the CRA overpayment should 
be calculated on another basis, one which notionally treated the claimants as repaying the 
benefits they received by reason of the overpayment. FN28 The Fund Advisor reported that 
"ideally" the total amount of the CRA overpayment should be returned to 202 for distribution, "but 
this may not be possible as a number of the claimants have apparently been able to offset these 
overpayments against other amounts owing by them to CRA, as a result of the under-remittances 
by 202 

56 	Exhibit 3 to the First Report of the Fund Advisor identified the 35 clients which received a 
"tax credit" from the January 6 overpayment of about $1.693 million. Carriere Industrial, for 
example, was credited $218,440.42 by CRA as a result of the overpayment when its actual tax 
liability at the time was only $57,631.81, a "tax credit" of some $160,808.61. Given the mixed 
nature of the trust account, much of that money would have come from other clients. In the ideal 
world described by the Fund Advisor, Carriere Industrial would pay back to 202 (or into court for 
distribution) the $160,808.61; the other 34 customers identified on Exhibit 3 would make similar 
types of paybacks. 

57 	We do not live in an ideal world. In my February 13, 2012 [Toronto Dominion Bank v. 
2026227 Ontario Inc. , 2012 CarswellOnt 1464  (Ont. S.C.J. [Commercial List])] Reasons I 
expressed "some concern about the costs incurred to date in this matter". The amount in issue, 
when the number of claimants is taken into account, means that one has to find a practical, 
economical way to distribute the funds, even if more work (and more expense) might result in a 
more "ideal" way. In my view the point has been reached in this file when proportionality and 
simple business common sense requires that a line be drawn, which is reasonable, even if not 
perfect. Accordingly, I direct the Fund Advisor to calculate the entitlement of the claimants who 
received a "tax credit" from the overpayment to CRA by treating their claims on the net basis as 
filed. 



58 	I concluded, above, that as a matter of law the distribution of the Fund must proceed on 
a par! passu ex post facto pro rata basis. The application of that principle, coupled with treating 
the claims on a basis which nets any tax credit to a customer flowing from the January 6, 2011 
overpayment to CRA, results, in my view, in a principled, convenient, workable and proportional 
treatment of competing claims against the shortfall in this particular fund.[FN291 Had the tracing 
approach advocated by Carriere Industrial prevailed, I would have thought that fairness and 
workability might require a different treatment of the effects of the overpayment to CRA. 

59 	As to the fees and disbursements of the Funds Advisor, they shall be allocated pro rata 
amongst all claimants. 

60 	Finally, the Fund Advisor sought direction as to whether its mandate should be expanded 
to include the collection of amounts owing to 202 by certain customers who received 
overpayments. Some claimants supported such an expansion. The Fund Advisor was appointed to 
deal with the Fund paid into court; the Fund Advisor was not appointed as receiver of 202. With 
the implementation of the directions set out above, the monies in court will be disbursed. Once 
that occurs the question then arises: where will the money come from to pay for any further work 
by the Fund Advisor? I am open to further submissions on expanding the mandate of the Fund 
Advisor, but those who advocate such a course must provide a concrete answer to that question. 
Since the parties are discussing how to deal with the interpleader motion which the Attorney 
General of Canada wishes to bring on behalf of CRA, they can address the practicalities of how to 
deal with any desired expansion of the mandate of the Fund Advisor on the next 9:30 before me. 

61 	Since this was a motion for directions, generally I would not be inclined to award costs. 
However, if any party wishes to request costs it must serve and file with my office (c/o Judges 
Reception, 361 University Avenue, Toronto), within 10 days, written cost submissions together 
with a Bill of Costs. 

FN1. Ms. Koert, the Bank's representative, in her February 22, 2011 affidavit, broke down the 
amounts at that time as between the Payroll Account (5212006) and the Tax Account (5208115) 
as follows: Payroll Account - $2,518,210.79; Tax Account - $1,577.30. 

FN2. BDO clarified this point in section 3.2 of its Supplement dated March 30, 2012. 

FN3. DiBrina Sure Benefits Consulting Inc., DiBrina Sure Financial Group Inc., DiBrina Sure Human 
Resources Inc., DiBrina Sure Wealth Management Inc., Corpbeau Inc. o/a Pizza Hut, Doyle's 
Marketplace, Dr. Brian Clarke Dentistry Professional Corporation, Gagnon Opticians, Mid City 
Motor Sports Inc., Sudbury Auto Auction and Total Cable Contracting. 

FN4. Application Record of the Toronto-Dominion Bank filed February 22, 2011, Affidavit of Karen 
Koert sworn February 22, 2011, Exhibit "H". 

FNS.  In Graphicshoppe Ltd., Re , 20051 O.J. No. 5184  (Ont. C.A.), the Court of Appeal concluded 
that the mingling of trust with non-trust funds prevented characterizing the fund in question as a 
trust account. 

FN6. (1986), 55 O.R. (2d) 673  (Ont. C.A.), affirmed  (1988), 65 O.R. (2d) 479, [19881 2 S.C.R.  
172  (S.C.C.). 

FN7. (1998), 42 O.R. (3d) 257  (Ont. C.A.). 

FN8. Law Society of Upper Canada v. Toronto Dominion Bank , supra., para. 10. 

FN9. Ibid., para. 12, emphasis in the original. 

FN10. Ibid., paras. 18 and 19. 

FN11. Ibid., paras. 44 and 49. 

FN12. Ibid, para. 44. 



FN13. Ibid., para. 40. 

FN14. Ibid., para. 32. 

FN15. Ibid., para. 34. 

FN16. Factum of Carriere Industrial Supply, paras. 44 to 48. 

FN17. [2009] 1 S.C.R. 504  (S.C.C.). 

FN18. Ibid., para. 93. 

FN19. Barclays Bank Ltd. v. W.J. Simms Son & Cooke (Southern) Ltd., [1979] 3 All E.R. 522  (Eng. 
Q.B.). 

FN20. B.M.P. Global Distribution Inc. , supra., para. 75. 

FN21. Ibid., para. 75. 

FN22. Ibid., para. 85. 

FN23. Ibid., para. 85. 

FN 24.  Ibid. 

FN25. Ibid., para. 86. 

FN26. Law Society of Upper Canada, supra., para. 44. 

FN27. Ibid., para. 51. 

FN28. See the Factum of the DiBrina Claimants, paras. 31 to 32. 

FN29. Law Society of Upper Canada, supra., para. 37. 
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2010 SCC 60 

File No.: 33239. 

2010: May 11; 2010: December 16. 

Present: McLachlin C.J. and Bionic, LeBel, Deschamps, Fish, Abella, Charron, Rothstein and Cromwell JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 

Bankruptcy and Insolvency — Priorities 	Crown applying on eve of bankruptcy of debtor 

company to have GST monies held in trust paid to Receiver General of Canada — Whether deemed trust in 

favour of Crown under Excise Tax Act prevails over provisions of Companies' Creditors Arrangement Act 

purporting to nulls deemed trusts in favour of Crown — Companies' Creditors Arrangement Act, RSC. 

1985, c. C-36, s. 18.3(1) —Excise TaxAct, R.S. C. 1985, c. E-15, s. 222(3). 

Bankruptcy and insolvency — Procedure — Whether chambers judge had authority to make 

order partially Bing stay of proceedings to allow debtor company to make assignment in bankruptcy and 

to stay Crown's right to enforce GST deemed trust Companies' Creditors Arrangement Act, RSC. 1985, 

c. C-36, s. 11. 

Trusts —Express trusts GST collected but unremitted to Crown Judge ordering that GST be 

held by Monitor in trust account — Whether segregation of Crown's GST claim in Monitor's account 

created an express trust in favour of Crown. 

The debtor company commenced proceedings under the Companies' Creditors Arrangement Act 

("CCAA "),obtaining a stay of proceedings to allow it time to reorganize its financial affairs. One of the 

debtor company's outstanding debts at the commencement of the reorganization was an amount of 

unremitted Goods and Services Tax ("GST")payable to the Crown. Section 222(3) of the Excise Tax Act 

("ETA")created a deemed trust over unremitted GST, which operated despite any other enactment of Canada 

except the Bankruptcy and Insolvency Act ("BIA"). However, s. 18.3(1) of the CCAA provided that any 

statutory deemed trusts in favour of the Crown did not operate under the CCAA, subject to certain 

exceptions, none of which mentioned GST. 

Pursuant to an order of the CCAA chambers judge, a payment not exceeding $5 million was 

approved to the debtor company's major secured creditor, Century Services. However, the chambers judge 

also ordered the debtor company to hold back and segregate in the Monitor's trust account an amount equal 

to the unremitted GST pending the outcome of the reorganization. On concluding that reorganization was 

not possible, the debtor company sought leave of the court to partially lift the stay of proceedings so it could 

make an assignment in bankruptcy under the BIA. The Crown moved for immediate payment of unremitted 

GST to the Receiver General. The chambers judge denied the Crown's motion, and allowed the assignment 

in bankruptcy. The Court of Appeal allowed the appeal on two grounds. First, it reasoned that once 

reorganization efforts had failed, the chambers judge was bound under the priority scheme provided by the 

ETA to allow payment of unremitted GST to the Crown and had no discretion under s. 11 of the CCAA to 



continue the stay against the Crown's claim. Second, the Court of Appeal concluded that by ordering the 

GST funds segregated in the Monitor's trust account, the chambers judge had created an express trust in 

favour of the Crown. 

Held (Abella J. dissenting): The appeal should be allowed. 

Per McLachlin C.J. and Binnie, LeBel, Deschamps, Charron, Rothstein and Cromwell JJ.: The 

apparent conflict between s. 222(3) of the ETA and s. 18.3(1) of the CCAA can be resolved through an 

interpretation that properly recognizes the history of the CCAA, its function amidst the body of insolvency 

legislation enacted by Parliament and the principles for interpreting the CCAA that have been recognized in 

the jurisprudence. The history of the CCAA distinguishes it from theBIA because although these statutes 

share the same remedial purpose of avoiding the social and economic costs of liquidating a debtor's assets, 

the CCAAoffers more flexibility and greater judicial discretion than the rules-based mechanism under the 

BIA, making the former more responsive to complex reorganizations. Because the CCAA is silent on what 

happens if reorganization fails, the BIA scheme of liquidation and distribution necessarily provides the 

backdrop against which creditors assess their priority in the event of bankruptcy. The contemporary thrust 

of legislative reform has been towards harmonizing aspects of insolvency law common to the CCAA and the 

BIA, and one of its important features has been a cutback in Crown priorities. Accordingly, the CCAA and 

the BIA both contain provisions nullifying statutory deemed trusts in favour of the Crown, and both contain 

explicit exceptions exempting source deductions deemed trusts from this general rule. Meanwhile, both 

Acts are harmonious in treating other Crown claims as unsecured. No such clear and express language 

exists in those Acts carving out an exception for GST claims. 

When faced with the apparent conflict between s. 222(3) of the ETA and s. 18.3(1) of the CCAA, 

courts have been inclined to follow Ottawa Senators Hockey Club Corp. (Re) and resolve the conflict in 

favour of the ETA. Ottawa Senators should not be followed. Rather, the CCAAprovides the rule. 

Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA s. 18.3. Where 

Parliament has sought to protect certain Crown claims through statutory deemed trusts and intended that 

these deemed trusts continue in insolvency, it has legislated so expressly and elaborately. Meanwhile, there 

is no express statutory basis for concluding that GST claims enjoy a preferred treatment under the CCAA or 

the BIA. The internal logic of the CCAA appears to subject a GST deemed trust to the waiver by Parliament 

of its priority. A strange asymmetry would result if differing treatments of GST deemed trusts under the 

CCAAand the BIA were found to exist, as this would encourage statute shopping, undermine the CCAA's 

remedial purpose and invite the very social ills that the statute was enacted to avert. The later in time 

enactment of the more general s. 222(3) of the ETA does not require application of the doctrine of implied 

repeal to the earlier and more specific s. 18.3(1) of the CCAA in the circumstances of this case. In any 

event, recent amendments to the CCAA in 2005 resulted in s. 18.3 of the Act being renumbered and 

reformulated, making it the later in time provision. This confirms that Parliament's intent with respect to 

GST deemed trusts is to be found in the CCAA. The conflict between the ETAand the CCAA is more 

apparent than real. 

The exercise of judicial discretion has allowed the CCAA to adapt and evolve to meet 

contemporary business and social needs. As reorganizations become increasingly complex, CCAAcourts 

have been called upon to innovate. In determining their jurisdiction to sanction measures in a CCAA 

proceeding, courts should first interpret the provisions of the CCAA before turning to their inherent or 
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availability of more specific orders. The requirements of appropriateness, good faith and due diligence are 

baseline considerations that a court should always bear in mind when exercising CCAA authority. The 

question is whether the order will usefully further efforts to avoid the social and economic losses resulting 

from liquidation of an insolvent company, which extends to both the purpose of the order and the means it 

employs. Here, the chambers judge's order staying the Crown's GST claim was in furtherance of the 

CCAA's objectives because it blunted the impulse of creditors to interfere in an orderly liquidation and 

fostered a harmonious transition from the CCAA to the BIA, meeting the objective of a single proceeding 

that is common to both statutes. The transition from the CCAA to the BIA may require the partial lifting of a 

stay of proceedings under the CCAA to allow commencement ofBIA proceedings, but no gap exists between 

the two statutes because they operate in tandem and creditors in both cases look to the BIA scheme of 

distribution to foreshadow how they will fare if the reorganization is unsuccessful. The breadth of the 

court's discretion under the CCAA is sufficient to construct a bridge to liquidation under the BIA. Hence, 

the chambers judge's order was authorized. 

No express trust was created by the chambers judge's order in this case because there is no 

certainty of object inferrable from his order. Creation of an express trust requires certainty of intention, 

subject matter and object. At the time the chambers judge accepted the proposal to segregate the monies in 

the Monitor's trust account there was no certainty that the Crown would be the beneficiary, or object, of the 

trust because exactly who might take the money in the final result was in doubt. In any event, no dispute 

over the money would even arise under the interpretation of s. 18.3(1) of the CCAA established above, 

because the Crown's deemed trust priority over GST claims would be lost under the CCAA and the Crown 

would rank as an unsecured creditor for this amount. 

Per Fish J.: The GST monies collected by the debtor are not subject to a deemed trust or priority in 

favour of the Crown. In recent years, Parliament has given detailed consideration to the Canadian 

insolvency scheme but has declined to amend the provisions at issue in this case, a deliberate exercise of 

legislative discretion. On the other hand, in upholding deemed trusts created by the ETA notwithstanding 

insolvency proceedings, courts have been unduly protective of Crown interests which Parliament itself has 

chosen to subordinate to competing prioritized claims. In the context of the Canadian insolvency regime, 

deemed trusts exist only where there is a statutory provision creating the trust and a CCAA or BlAprovision 

explicitly confirming its effective operation. The Income Tax Act, the Canada Pension Plan and the 

Employment Insurance Act all contain deemed trust provisions that are strikingly similar to that in s. 222 of 

the ETA but they are all also confirmed in s. 37 of the CCAA and in s. 67(3) of the BIA in clear and 

unmistakeable terms. The same is not true of the deemed trust created under the ETA. Although Parliament 

created a deemed trust in favour of the Crown to hold unremitted GST monies, and although it purports to 

maintain this trust notwithstanding any contrary federal or provincial legislation, it did not confirm the 

continued operation of the trust in either the BIA or the CCAA, reflecting Parliament's intention to allow the 

deemed trust to lapse with the commencement of insolvency proceedings. 

Per Abella J. (dissenting): Section 222(3) of the ETA gives priority during CCAA proceedings to the 

Crown's deemed trust in unremitted GST. This provision unequivocally defines its boundaries in the 

clearest possible terms and excludes only the BIA from its legislative grasp. The language used reflects a 

clear legislative intention that s. 222(3) would prevail if in conflict with any other law except the BIA. This 



is borne out by the fact that following the enactment of s. 222(3), amendments to the CCAA were 

introduced, and despite requests from various constituencies, s. 18.3(1) was not amended to make the 

priorities in the CCAA consistent with those in the BIA. This indicates a deliberate legislative choice to 

protect the deemed trust in s. 222(3) from the reach of s. 18.3(1) of the CCAA. 

The application of other principles of interpretation reinforces this conclusion. An earlier, specific 

provision may be overruled by a subsequent general statute if the legislature indicates, through its language, 

an intention that the general provision prevails. Section 222(3) achieves this through the use of language 

stating that it prevails despite any law of Canada, of a province, or"any other law" other than the BIA. 

Section 18.3(1) of the CCAAis thereby rendered inoperative for purposes of s. 222(3). By operation of s. 44 

(f) of the Interpretation Act, the transformation of s. 18.3(1) into s. 37(1) after the enactment of s. 222(3) of 

theETA has no effect on the interpretive queue, and s. 222(3) of the ETAremains the "later in time" 

provision. This means that the deemed trust provision in s. 222(3) of the ETA takes precedence over s. 18.3 

(1) during CCAA proceedings. While s. 11 gives a court discretion to make orders notwithstanding the BIA 

and the Winding-up Act, that discretion is not liberated from the operation of any other federal statute. Any 

exercise of discretion is therefore circumscribed by whatever limits are imposed by statutes other than the 

BIA and the Winding-up Act. That includes the ETA. The chambers judge in this case was, therefore, 

required to respect the priority regime set out in s. 222(3) of the ETA. Neither s. 18.3(1) nor s. 11 of the 

CCAA gave him the authority to ignore it. He could not as a result, deny the Crown's request for payment 

of the GST funds during the CCAA proceedings. 
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The judgment of McLachlin C.J. and Bionic, LeBel, Deschamps, Charron, Rothstein and Cromwell 

JJ. was delivered by 

[1] 	DESCHAMPS J. — For the first time this Court is called upon to directly interpret the 

provisions of the Companies' Creditors Arrangement Act,R.S.C. 1985, c. C-36 ("CCAA"). In that respect, 

two questions are raised. The first requires reconciliation of provisions of the CCAA and the Excise Tax Act, 

R.S.C. 1985, c. E-15 ("ETA"), which lower courts have held to be in conflict with one another. The second 

concerns the scope of a court's discretion when supervising reorganization. The relevant statutory 

provisions are reproduced in the Appendix. On the first question, having considered the evolution of Crown 

priorities in the context of insolvency and the wording of the various statutes creating Crown priorities, I 

conclude that it is the CCAA and not the ETA that provides the rule. On the second question, I conclude that 

the broad discretionary jurisdiction conferred on the supervising judge must be interpreted having regard to 

the remedial nature of the CCAA and insolvency legislation generally. Consequently, the court had the 

discretion to partially lift a stay of proceedings to allow the debtor to make an assignment under the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"). I would allow the appeal. 



1. Facts and Decisions of the Courts Below 

[2] Ted LeRoy Trucking Ltd. ("LeRoy Trucking") commenced proceedings under the CCAA in 

the Supreme Court of British Columbia on December 13, 2007, obtaining a stay of proceedings with a view 

to reorganizing its financial affairs. LeRoy Trucking sold certain redundant assets as authorized by the 

order. 

[3] Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax 

("GST")collected but unremitted to the Crown. The ETA creates a deemed trust in favour of the Crown for 

amounts collected in respect of GST. The deemed trust extends to any property or proceeds held by the 

person collecting GST and any property of that person held by a secured creditor, requiring that property to 

be paid to the Crown in priority to all security interests. The ETA provides that the deemed trust operates 

despite any other enactment of Canada except theBL4. However, the CCAA also provides that subject to 

certain exceptions, none of which mentions GST, deemed trusts in favour of the Crown do not operate under 

the CCAA. Accordingly, under the CCAA the Crown ranks as an unsecured creditor in respect of GST. 

Nonetheless, at the time LeRoy Trucking commenced CCAA proceedings the leading line of jurisprudence 

held that the ETA took precedence over the CCAAsuch that the Crown enjoyed priority for GST claims 

under the CCAA, even though it would have lost that same priority under the BIA. The CCAA underwent 

substantial amendments in 2005 in which some of the provisions at issue in this appeal were renumbered 

and reformulated (S.C. 2005, c. 47). However, these amendments only came into force on September 18, 

2009. I will refer to the amended provisions only whererelevant. 

[4] On April 29, 2008, Brenner C.J.S.C., in the context of the CCAA proceedings, approved a 

payment not exceeding $5 million, the proceeds of redundant asset sales, to Century Services, the debtor's 

major secured creditor. LeRoy Trucking proposed to hold back an amount equal to the GST monies 

collected but unremitted to the Crown and place it in the Monitor's trust account until the outcome of the 

reorganization was known. In order to maintain the status quowhile the success of the reorganization was 

uncertain, Brenner C.J.S.C. agreed to the proposal and ordered that an amount of $305,202.30 be held by 

the Monitor in its trust account. 

[5] On September 3, 2008, having concluded that reorganization was not possible, LeRoy 

Trucking sought leave to make an assignment inbankruptcy under the BIA. The Crown sought an order that 

the GST monies held by the Monitor be paid to the Receiver General of Canada. Brenner C.J.S.C. 

dismissed the latter application. Reasoning that the purpose of segregating the funds with the Monitor was 

"to facilitate an ultimate payment of the GST monies which were owed pre-filing, but only if a viable plan 

emerged", the failure of such a reorganization, followed by an assignment in bankruptcy, meant the Crown 

would lose priority under the BIA (2008 BCSC 1805, [2008] G.S.T.C. 221). 

[6] The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205, 

270 B.C.A.C. 167). Tysoe J.A. for a unanimous court found two independent bases for allowing the 

Crown's appeal. 

[7] First, the court's authority under s. 11 of the CCAAwas held not to extend to staying the 

Crown's application for immediate payment of the GST funds subject to the deemed trust after it was clear 

that reorganization efforts had failed and that bankruptcy was inevitable. As restructuring was no longer a 

possibility, staying the Crown's claim to the GST funds no longer served a purpose under the CCAA and the 



court was bound under the priority scheme provided by the ETA to allow payment to the Crown. In so 

holding, Tysoe J.A. adopted the reasoning in Ottawa Senators Hockey Club Corp. (Re) (2005), 73 OR. (3d) 

737 (C.A.), which found that the ETA deemed trust for GST established Crown priority over secured 

creditors under the CCAA. 

[8] 	Second, Tysoe J.A. concluded that by ordering the GST funds segregated in the Monitor's 

trust account on April 29, 2008, the judge had created an express trust in favour of the Crown from which 

the monies in question could not be diverted for any other purposes. The Court of Appeal therefore ordered 

that the money held by the Monitor in trust be paid to the Receiver General. 

2. 	Issues 

[9] 	This appeal raises three broad issues which are addressed in turn: 

(1) Did s. 222(3) of the ETA displace s. 18.3(1) of the CCAA and give priority to the Crown's ETA 

deemed trust during CCAA proceedings as held in Ottawa Senators? 

(2) Did the court exceed its CCAA authority by lifting the stay to allow the debtor to make an 

assignment in bankruptcy? 

(3) Did the court's order of April 29, 2008 requiring segregation of the Crown's GST claim in the 

Monitor's trust account create an express trust in favour of the Crown in respect of those funds? 

3. 	Analysis 

[10] 	The first issue concerns Crown priorities in the context of insolvency. As will be seen, the 

ETA provides for a deemed trust in favour of the Crown in respect of GST owed by a debtor "[d]espite .. . 

any other enactment of Canada (except the Bankruptcy and Insolvency Act) "(s. 222(3)), while the CCAA 

stated at the relevant time that "notwithstanding any provision in federal or provincial legislation that has 

the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be 

[so] regarded" (s. 18.3(1)). It is difficult to imagine two statutory provisions more apparently in conflict. 

However, as is often the case, the apparent conflict can be resolved through interpretation. 

[11] 	In order to properly interpret the provisions, it is necessary to examine the history of the 

CCAA, its function amidst the body of insolvency legislation enacted by Parliament, and the principles that 

have been recognized in the jurisprudence. It will be seen that Crown priorities in the insolvency context 

have been significantly pared down. The resolution of the second issue is also rooted in the context of the 

CCAA, but its purpose and the manner in which it has been interpreted in the case law are also key. After 

examining the first two issues in this case, I will address Tysoe J.A.'s conclusion that an express trust in 

favour of the Crown was created by the court's order of April 29, 2008. 

3.1 Purpose and Scope of Insolvency Law 

[12] 	Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see 

generally, R. J. Wood, Bankruptcy and Insolvency Law (2009), at p..16). Certain legal proceedings become 



available upon insolvency, which typically allow a debtor to obtain a court order staying its creditors' 

enforcement actions and attempt to obtain a binding compromise with creditors to adjust the payment 

conditions to something more realistic_ Alternatively, the debtor's assets may be liquidated and debts paid 

from the proceeds according to statutory priority rules. The former is usually referred to as reorganization 

or restructuring while the latter is termed liquidation. 

[13] Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, 

Parliament has enacted multiple insolvency statutes, the main one being the BIA. The BIA offers a self-

contained legal regime providing for both reorganization and liquidation. Although bankruptcy legislation 

has a long history, the BIA itself is a fairly recent statute — it was enacted in 1992. It is characterized by a 

rules-based approach to proceedings. The BIA is available to insolvent debtors owing $1000 or more, 

regardless of whether they are natural or legal persons. It contains mechanisms for debtors to make 

proposals to their creditors for the adjustment of debts. If a proposal fails, the BIA contains a bridge to 

bankruptcy whereby the debtor's assets are liquidated and the proceeds paid to creditors in accordance with 

the statutory scheme of distribution. 

[14] Access to the CCAA is more restrictive. A debtor must be a company with liabilities in excess 

of $5 million. Unlike the BIA, the CCAA contains no provisions for liquidation of a debtor's assets if 

reorganization fails. There are three ways of exiting CCAA proceedings. The best outcome is achieved 

when the stay of proceedings provides the debtor with some breathing space during which solvency is 

restored and the CCAA process terminates without reorganization being needed. The second most desirable 

outcome occurs when the debtor's compromise or arrangement is accepted by its creditors and the 

reorganized company emerges from the CCAAproceedings as a going concern. Lastly, if the compromise or 

arrangement fails, either the company or its creditors usually seek to have the debtor's assets liquidated 

under the applicable provisions of the BIA or to place the debtor into receivership. As discussed in greater 

detail below, the key difference between the reorganization regimes under the BIA and the CCAA is that the 

latter offers a more flexible mechanism with greater judicial discretion, making it more responsive to 

complex reorganizations. 

[15] As I will discuss at greater length below, the purpose of the CCAA — Canada's first 

reorganization statute — is to permit the debtor to continue to carry on business and, where possible, avoid 

the social and economic costs of liquidating its assets. Proposals to creditors under the BIA serve the same 

remedial purpose, though this is achieved through a rules-based mechanism that offers less flexibility. 

Where reorganization is impossible, the BIA may be employed to provide an orderly mechanism for the 

distribution of a debtor's assets to satisfy creditor claims according to predetermined priority rules. 

[16] Prior to the enactment of the CCAA in 1933 (S.C. 1932-33, c. 36), practice under existing 

commercial insolvency legislation tended heavily towards the liquidation of a debtor company (J. Sarra, 

Creditor Rights and the Public Interest: Restructuring Insolvent Corporations (2003), at p. 12). The 

battering visited upon Canadian businesses by the Great Depression and the absence of an effective 

mechanism for reaching a compromise between debtors and creditors to avoid liquidation required a 

legislative response. The CCAA was innovative as it allowed the insolvent debtor to attempt reorganization 

under judicial supervision outside the existing insolvency legislation which, once engaged, almost 

invariably resulted in liquidation (Reference re Companies' Creditors Arrangement Act, [1934] S.C.R. 659, 

at pp. 660-61; Sarra, Creditor Rights, at pp. 12-13). 



[17] Parliament understood when adopting the CCAAthat liquidation of an insolvent company was 

harmful for most of those it affected — notably creditors and employees — and that a workout which 

allowed the company to survive was optimal (Sarra, Creditor Rights, at pp. 13-15) 

[18] Early commentary and jurisprudence also endorsed the CCAA's remedial objectives. It 

recognized that companies retain more value as going concerns while underscoring that intangible losses, 

such as the evaporation of the companies' goodwill, result from liquidation (S. E. Edwards, 

"Reorganizations Under the Companies' Creditors Arrangement Act" (1947), 25 Can. Bar Rev. 587, at p. 

592). Reorganization serves the public interest by facilitating the survival of companies supplying goods or 

services crucial to the health of the economy or saving large numbers of jobs (ibid., at p. 593). Insolvency 

could be so widely felt as to impact stakeholders other than creditors and employees. Variants of these 

views resonate today, with reorganization justified in terms of rehabilitating companies that are key 

elements in a complex web of interdependent economic relationships in order to avoid the negative 

consequences of liquidation. 

[19] The CCAA fell into disuse during the next several decades, likely because amendments to the 

Act in 1953 restricted its use to companies issuing bonds (S.C. 1952-53, c. 3). During the economic 

downturn of the early 1980s, insolvency lawyers and courts adapting to the resulting wave of insolvencies 

resurrected the statute and deployed it in response to new economic challenges. Participants in insolvency 

proceedings grew to recognize and appreciate the statute's distinguishing feature: a grant of broad and 

flexible authority to the supervising court to make the orders necessary to facilitate the reorganization of the 

debtor and achieve the CCAA's objectives. The manner in which courts have used CCAA jurisdiction in 

increasingly creative and flexible ways is explored in greater detail below. 

[20] Efforts to evolve insolvency law were not restricted to the courts during this period. In 1970, 

a government-commissioned panel produced an extensive study recommending sweeping reform but 

Parliament failed to act (see Bankruptcy and Insolvency: Report of the Study Committee on Bankruptcy and 

Insolvency Legislation (1970)). Another panel of experts produced more limited recommendations in 1986 

which eventually resulted in enactment of the Bankruptcy and Insolvency Act of 1992 (S.C. 1992, c. 27) 

(see Proposed Bankruptcy Act Amendments: Report of the Advisory Committee on Bankruptcy and 

Insolvency (1986)). Broader provisions for reorganizing insolvent debtors were then included in Canada's 

bankruptcy statute. Although the 1970 and 1986 reports made no specific recommendations with respect to 

the CCAA, the House of Commons committee studying the BIA's predecessor bill, C-22, seemed to accept 

expert testimony that the BIA's new reorganization scheme would shortly supplant the CCAA, which could 

then be repealed, with commercial insolvency and bankruptcy being governed by a single statute (Minutes 

of Proceedings and Evidence of the Standing Committee on Consumer and Corporate Affairs and 

Government Operations, Issue No. 15, 3rd Sess., 34th Parl., October 3, 1991, at 15:15-15:16). 

[21] In retrospect, this conclusion by the House of Commons committee was out of step with 

reality. It overlooked the renewed vitality the CCAA enjoyed in contemporary practice and the advantage 

that a flexible judicially supervised reorganization process presented in the face of increasingly complex 

reorganizations, when compared to the stricter rules-based scheme contained in the BIA. The "flexibility of 

the CCAA [was seen as] a great benefit, allowing for creative and effective decisions"(Industry Canada, 

Marketplace Framework Policy Branch, Report on the Operation and Administration of the Bankruptcy and 

Insolvency Act and the Companies' Creditors Arrangement Act (2002), at p. 41). Over the past three 



decades, resurrection of the CCAA has thus been the mainspring of a process through which, one author 

concludes, "the legal setting for Canadian insolvency restructuring has evolved from a rather blunt 

instrument to one of the most sophisticated systems in the developed world" (R. B. Jones, "The Evolution of 

Canadian Restructuring: Challenges for the Rule of Law", in J. P. Sarra, ed., Annual Review of Insolvency 

Law 2005 (2006), 481, at p. 481). 

[22] While insolvency proceedings may be governed by different statutory schemes, they share 

some commonalities. The most prominent of these is the single proceeding model. The nature and purpose 

of the single proceeding model aredescribed by Professor Wood in Bankruptcy and Insolvency Law: 

They all provide a collective proceeding that supersedes the usual civil process available to 
creditors to enforce their claims. The creditors' remedies are collectivized in order to prevent 
the free-for-all that would otherwise prevail if creditors were permitted to exercise their 
remedies. In the absence of a collective process, each creditor is armed with the knowledge that 
if they do not strike hard and swift to seize the debtor's assets, they will be beat out by other 
creditors. [pp. 2-3] 

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each creditor 

initiated proceedings to recover its debt. Grouping all possible actions against the debtor into a single 

proceeding controlled in a single forum facilitates negotiation with creditors because it places them all on an 

equal footing, rather than exposing them to the risk that a more aggressive creditor will realize its claims 

against the debtor's limited assets while the other creditors attempt a compromise. With a view to achieving 

that purpose, both the CCAA and the BIA allow a court to order all actions against a debtor to be stayed 

while a compromise is sought. 

[23] Another point of convergence of the CCAA and the BIA relates to priorities. Because the 

CCAA is silent about what happens if reorganization fails, the BIA scheme of liquidation and distribution 

necessarily supplies the backdrop for what will happen if a CCAA reorganization is ultimately unsuccessful. 

In addition, one of the important features of legislative reform of both statutes since the enactment of the 

BL4 in 1992 has been a cutback in Crown priorities (S.C. 1992, c. 27, s. 39; S.C. 1997, c. 12, ss. 73 and125; 

S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, c. 33, s. 25; see also Quebec (Revenue) 

v. Caisse populaire Desfardins de Montmagny, 2009 SCC 49, [2009] 3 S.C.R. 286; Deputy Minister of 

Revenue v. Rainville, [1980] 1 S.C.R. 35; Proposed Bankruptcy Act Amendments: Report of the Advisory 

Committee on Bankruptcy and Insolvency). 

[24] With parallel CCAA and BIA restructuring schemes now an accepted feature of the insolvency 

law landscape, the contemporary thrust of legislative reform has been towards harmonizing aspects of 

insolvency law common to the two statutory schemes to the extent possible and encouraging reorganization 

over liquidation (see An Act to establish the Wage Earner Protection Program Act, to amend the 

Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act and to make consequential 

amendments to other Acts, S.C. 2005, c. 47; Gauntlet Energy Corp., Re, 2003 ABQB 894, 30 Alta. L.R. 

(4th) 192, atpara. 19). 

[25] Mindful of the historical background of the CCAAand BL4, I now turn to the first question at 

issue. 

3.2 GST Deemed Trust Under the CCAA 



[26] The Court of Appeal proceeded on the basis that the ETA precluded the court from staying the 

Crown's enforcement of the GST deemed trust when partially lifting the stay to allow the debtor to enter 

bankruptcy. In so doing, it adopted the reasoning in a line of cases culminating in Ottawa Senators, which 

held that an ETA deemed trust remains enforceable during CCAA reorganization despite language in the 

CCAAthat suggests otherwise. 

[27] The Crown relies heavily on the decision of the Ontario Court of Appeal in Ottawa Senators 

and argues that the later in time provision of the ETA creating the GST deemed trust trumps the provision of 

the CCAA purporting to nullify most statutory deemed trusts. The Court of Appeal in this case accepted this 

reasoning but not all provincial courts follow it (see, e.g., Komunik Corp. (Arrangement relatif a), 2009 

QCCS 6332 (CanLII), leave to appeal granted, 2010 QCCA 183 (CanLIl)). Century Services relied, in its 

written submissions to this Court, on the argument that the court had authority under the CCAA to continue 

the stay against the Crown's claim for unremitted GST. In oral argument, the question of whether Ottawa 

Senators was correctly decided nonetheless arose. After the hearing, the parties were asked to make further 

written submissions on this point. As appears evident from the reasons of my colleague Abella J., this issue 

has become prominent before this Court. In those circumstances, this Court needs to determine the 

correctness of the reasoning in Ottawa Senators. 

[28] The policy backdrop to this question involves the Crown's priority as a creditor in insolvency 

situations which, as I mentioned above, has evolved considerably. Prior to the 1990s, Crown claims largely 

enjoyed priority in insolvency. This was widely seen as unsatisfactory as shown by both the 1970 and 1986 

insolvency reform proposals, which recommended that Crown claims receive no preferential treatment. A 

closely related matter was whether the CCAA was binding at all upon the Crown. Amendments to the 

CCAA in 1997 confirmed that it did indeed bind the Crown (see CCAA, s. 21, as added by S.C. 1997, c. 12, 

s. 126). 

[29] Claims of priority by the state in insolvency situations receive different treatment across 

jurisdictions worldwide. For example, in Germany and Australia, the state is given no priority at all, while 

the state enjoys wide priority in the United States and France (see B. K. Morgan, "Should the Sovereign be 

Paid First? A Comparative International Analysis of the Priority for Tax Claims in Bankruptcy" (2000), 74 

Am. Bankr. L.J. 461, at p. 500)_ Canada adopted a middle course through legislative reform of Crown 

priority initiated in 1992. The Crown retained priority for source deductions of income tax, Employment 

Insurance ("EI") and Canada Pension Plan ("CPP") premiums, but ranks as an ordinary unsecured creditor 

for most other claims. 

[30] Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit 

their enforcement. The two most common are statutory deemed trusts and powers to garnish funds third 

parties owe the debtor (see F. L. Lamer, Priority of Crown Claims in Insolvency(loose- leaf), at §2). 

[31] With respect to GST collected, Parliament has enacted a deemed trust. The ETA states that 

every person who collects an amount on account of GST is deemed to hold that amount in trust for the 

Crown (s. 222(1)). The deemed trust extends to other property of the person collecting the tax equal in 

value to the amount deemed to be in trust if that amount has not been remitted in accordance with the ETA. 

The deemed trust also extends to property held by a secured creditor that, but for the security interest, would 

be property of the person collecting the tax (s. 222(3)). 



[32] Parliament has created similar deemed trusts using almost identical language in respect of 

source deductions of income tax, EI premiums and CPP premiums (see s. 227(4) of the Income Tax Act, 

R.S.C. 1985, c. 1 (5th Supp.) ("ITA"), ss. 86(2) and (2.1) of the Employment Insurance Act, S.C. 1996, c_ 

23, and ss. 23(3) and (4) of the Canada Pension Plan, R.S.C. 1985, c. C-8). I will refer to income tax, EI 

and CPP deductions as "source deductions". 

[33] In Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, this Court addressed 

a priority dispute between a deemed trust for source deductions under the ITA and security interests taken 

under both the Bank Act, S.C. 1991, c. 46, and the Alberta Personal Property Security Act, S.A. 1988, c. P-

4.05 ("PPSA"). As then worded, an ITA deemed trust over the debtor's property equivalent to the amount 

owing in respect of income tax became effective at the time of liquidation, receivership, or assignment in 

bankruptcy. Sparrow Electricheld that the ITA deemed trust could not prevail over the security interests 

because, being fixed charges, the latter attached as soon as the debtor acquired rights in the property such 

that the ITA deemed trust had no property on which to attach when it subsequently arose. Later, in First 

Vancouver Finance v. MN.R, 2002 SCC 49, [2002] 2 S.C.R. 720, this Court observed that Parliament had 

legislated to strengthen the statutory deemed trust in the ITA by deeming it to operate from the moment the 

deductions were not paid to the Crown as required by the ITA, and by granting the Crown priority over all 

security interests (paras. 27-29) (the "Sparrow Electric amendment"). 

[34] The amended text of s. 227(4.1) of the ITAand concordant source deductions deemed trusts in 

the Canada Pension Plan and the Employment Insurance Act state that the deemed trust operates 

notwithstanding any other enactment of Canada, except ss. 81.1 and 81.2 of the BIA. The ETA deemed trust 

at issue in this case is similarly worded, but it excepts the BIA in its entirety. The provision reads as 

follows: 

222.... 

(3) Despite any other provision of this Act (except subsection (4)), any other enactment of 
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other 
law, if at any time an amount deemed by subsection (1) to be held by a person in trust for Her 
Majesty is not remitted to the Receiver General or withdrawn in the manner and at the time 
provided under this Part, property of the person and property held by any secured creditor of the 
person that but for a security interest, would be property of the person, equal in value to the 
amount so deemed to be held in trust, is deemed ... 

[35] The Crown submits that the Sparrow Electricamendment, added by Parliament to the ETA in 

2000, was intended to preserve the Crown's priority over collected GST under the CCAA while 

subordinating the Crown to the status of an unsecured creditor in respect of GST only under the BIA. This is 

because the ETA provides that the GST deemed trust is effective "despite" any other enactment except 

theBIA. 

[36] The language used in the ETA for the GST deemed trust creates an apparent conflict with the 

CCAA, which provides that subject to certain exceptions, property deemed by statute to be held in trust for 

the Crown shall not be so regarded. 



	

[37] 	Through a 1997 amendment to the CCAA (S.C. 1997, c. 12, s. 125), Parliament appears to 

have, subject to specific exceptions, nullified deemed trusts in favour of the Crown once 

reorganizationproceedings are commenced under the Act. The relevant provision reads: 

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial 
legislation that has the effect of deeming property to be held in trust for Her Majesty, property 
of a debtor company shall not be regarded as held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision. 

This nullification of deemed trusts was continued in further amendments to the CCAA(S.C. 2005, c. 47), 

where s. 18.3(1) was renumbered and reformulated as s. 37(1): 

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation 
that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor 
company shall not be regarded as being held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision. 

	

[38] 	An analogous provision exists in the BIA, which, subject to the same specific exceptions, 

nullifies statutory deemed trusts and makes property of the bankrupt that would otherwise be subject to a 

deemed trust part of the debtor's estate and available to creditors (S.C. 1992, c. 27, s. 39; S.C. 1997, c. 12, s. 

73; BIA, s. 67(2)). It is noteworthy that in both the CCAA and the BIA, the exceptions concern source 

deductions (CCAA, s. 18.3(2); BIA, s. 67(3)). The relevant provision of the CCAA reads: 

18.3... 

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension 
Plan or subsection 86(2) or (2.1) of the Employment Insurance Act ... 

Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective both in 

reorganization and in bankruptcy. 

	

[39] 	Meanwhile, in both s. 18.4(1) of the CCAAand s. 86(1) of the BIA, other Crown claims are 

treated as unsecured. These provisions, establishing the Crown's status as an unsecured creditor, explicitly 

exempt statutory deemed trusts in source deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The CCAAprovision 

reads as follows: 

18.4... 

(3) Subsection (1) [Crown ranking as unsecured creditor] does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Actand provides for the collection of a 
contribution. 

Therefore, not only does the CCAA provide that Crown claims do not enjoy priority over the claims of other 

creditors (s. 18.3(1)), but the exceptions to this rule (i.e., that Crown priority is maintained for source 

deductions) are repeatedly stated in the statute. 



[40] The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in 

1997, which provides that subject to certain explicit exceptions, statutory deemed trusts are ineffective 

under the CCAA, is overridden by the one in the ETA enacted in 2000 stating that GST deemed trusts 

operate despite any enactment of Canada except the BIA. With respect for my colleague Fish J., I do not 

think the apparent conflict can be resolved by denying it and creating a rule requiring both a statutory 

provision enacting the deemed trust, and a second statutory provision confirming it. Such a rule is unknown 

to the law. Courts must recognize conflicts, apparent or real, and resolve them when possible. 

[41] A line of jurisprudence across Canada has resolved the apparent conflict in favour of the ETA, 

thereby maintaining GST deemed trusts under the CCAA. Ottawa Senators, the leading case, decided the 

matter by invoking the doctrine of implied repeal to hold that the later in time provision of the ETA should 

take precedence over the CCAA (see also Solid Resources Ltd., Re (2002), 40 C.B.R. (4th) 219 (Alta. Q.B.); 

Gauntlet). 

[42] The Ontario Court of Appeal in Ottawa Senatorsrested its conclusion on two considerations. 

First, it was persuaded that by explicitly mentioning the BIA in ETA s. 222(3), but not the CCAA, Parliament 

made a deliberate choice. In the words of MacPherson J.A.: 

The BL4 and the CCAA are closely related federal statutes. I cannot conceive that Parliament 
would specifically identify the BL4 as an exception, but accidentally fail to consider the CCAA 
as a possible second exception. In my view, the omission of the CCAA from s. 222(3) of the 
ETA was almost certainly a considered omission. [para. 43] 

[43] Second, the Ontario Court of Appeal compared the conflict between the ETA and the CCAA to 

that before this Court in Dore v. Verdun (City), [1997] 2 S.C.R. 862, and found them to be "identical" (para. 

46). It therefore considered Dore binding (para. 49). In Dore, a limitations provision in the more general 

and recently enacted Civil Code of Quebec, S.Q. 1991, c. 64 ("C. C. Q."), was held to have repealed a more 

specific provision of the earlier Quebec Cities and Towns Act, R.S.Q., c. C-19, with which it conflicted. By 

analogy, the Ontario Court of Appeal held that the later in time and more general provision, s. 222(3) of the 

ETA, impliedly repealed the more specific and earlier in time provision, s. 18.3(1) of the CCAA(paras. 47-

49). 

[44] Viewing this issue in its entire context, several considerations lead me to conclude that neither 

the reasoning nor the result in Ottawa Senators can stand. While a conflict may exist at the level of the 

statutes' wording, a purposive and contextual analysis to determine Parliament's true intent yields the 

conclusion that Parliament could not have intended to restore the Crown's deemed trust priority in GST 

claims under the CCAA when it amended the ETA in 2000 with the Sparrow Electric amendment. 

[45] I begin by recalling that Parliament has shown its willingness to move away from asserting 

priority for Crown claims in insolvency law. Section 18.3(1) of the CCAA(subject to the s. 18.3(2) 

exceptions) provides that the Crown's deemed trusts have no effect under the CCAA. Where Parliament has 

sought to protect certain Crown claims through statutory deemed trusts and intended that these deemed 

trusts continue in insolvency, it has legislated so explicitly and elaborately. For example, s. 18.3(2) of the 

CCAA and s. 67(3) of the BlAexpressly provide that deemed trusts for source deductions remain effective in 

insolvency. Parliament has, therefore, clearly carved out exceptions from the general rule that deemed trusts 

are ineffective in insolvency. The CCAAand BIA are in harmony, preserving deemed trusts and asserting 



Crown priority only in respect of source deductions. Meanwhile, there is no express statutory basis for 

concluding that GST claims enjoy a preferred treatment under the CCAA or the BIA. Unlike source 

deductions, which are clearly and expressly dealt with under both these insolvency statutes, no such clear 

and express language exists in those Acts carving out an exception for GST claims. 

[46] The internal logic of the CCAA also militates against upholding the ETA deemed trust for 

GST. The CCAA imposes limits on a suspension by the court of the Crown's rights in respect of source 

deductions but does not mention the ETA (s. 11.4). Since source deductions deemed trusts are granted 

explicit protection under the CCAA, it would be inconsistent to afford a better protection to the ETA deemed 

trust absent explicit language in the CCAA. Thus, the logic of the CCAA appears to subject the ETA deemed 

trust to the waiver by Parliament of its priority (s. 18.4). 

[47] Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over 

the CCAA urged by the Crown is adopted here: the Crown would retain priority over GST claims during 

CCAAproceedings but not in bankruptcy. As courts have reflected, this can only encourage statute shopping 

by secured creditors in cases such as this one where the debtor's assets cannot satisfy both the secured 

creditors' and the Crown's claims (Gauntlet, at para. 21). If creditors' claims were better protected by 

liquidation under the BIA, creditors' incentives would lie overwhelmingly with avoiding proceedings under 

the CCAA and not risking a failed reorganization. Giving a key player in any insolvency such skewed 

incentives against reorganizing under the CCAAcan only undermine that statute's remedial objectives and 

risk inviting the very social ills that it was enacted to avert. 

[48] Arguably, the effect of Ottawa Senators is mitigated if restructuring is attempted under the 

BIA instead of the CCAA, but it is not cured. If Ottawa Senators were to be followed, Crown priority over 

GST would differ depending on whether restructuring took place under the CCAA or the BIA. The anomaly 

of this result is made manifest by the fact that it would deprive companies of the option to restructure under 

the more flexible and responsive CCAA regime, which has been the statute of choice for complex 

reorganizations. 

[49] Evidence that Parliament intended different treatments for GST claims in reorganization and 

bankruptcy is scant, if it exists at all. Section 222(3) of the ETA was enacted as part of a wide-ranging 

budget implementation bill in 2000. The summary accompanying that bill does not indicate that Parliament 

intended to elevate Crown priority over GST claims under the CCAA to the same or a higher level than 

source deductions claims. Indeed, the summary for deemed trusts states only that amendments to existing 

provisions are aimed at "ensuring that employment insurance premiums and Canada Pension Plan 

contributions that are required to be remitted by an employer are fully recoverable by the Crown in the case 

of the bankruptcy of the employer" (Summary to S.C. 2000, c. 30, at p. 4a). The wording of GST deemed 

trusts resembles that of statutory deemed trusts for source deductions and incorporates the same overriding 

language and reference to the BIA. However, as noted above, Parliament's express intent is that only source 

deductions deemed trusts remain operative. An exception for the BIA in the statutory language establishing 

the source deductions deemed trusts accomplishes very little, because the explicit language of the BlAitself 

(and the CCAA) carves out these source deductions deemed trusts and maintains their effect. It is however 

noteworthy that no equivalent language maintaining GST deemed trusts exists under either the BIA or the 

CCAA. 



[50] It seems more likely that by adopting the same language for creating GST deemed trusts in the 

ETA as it did for deemed trusts for source deductions, and by overlooking the inclusion of an exception for 

the CCAA alongside the BIA in s. 222(3) of the ETA, Parliament may have inadvertently succumbed to a 

drafting anomaly. Because of a statutory lacuna in the ETA, the GST deemed trust could be seen as 

remaining effective in the CCAA, while ceasing to have any effect under the BIA, thus creating an apparent 

conflict with the wording of the CCAA. However, it should be seen for what it is: a facial conflict only, 

capable of resolution by looking at the broader approach taken to Crown priorities and by giving precedence 

to the statutory language of s. 18.3 of the CCAA in a manner that does not produce an anomalous outcome. 

[51] Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA s. 18.3. 

It merely creates an apparent conflict that must be resolved by statutory interpretation. Parliament's intent 

when it enacted ETA s. 222(3) was therefore far from unambiguous. Had it sought to give the Crowna 

priority for GST claims, it could have done so explicitly as it did for source deductions. Instead, one is left 

to infer from the language of ETA s. 222(3) that the GST deemed trust was intended to be effective under 

the CCAA. 

[52] I am not persuaded that the reasoning in Dordrequires the application of the doctrine of 

implied repeal in the circumstances of this case. The main issue in Dore concerned the impact of the 

adoption of the C.C.Q.on the administrative law rules with respect to municipalities. While Gonthier J. 

concluded in that case that the limitation provision in art. 2930 C.C.Q.had repealed by implication a 

limitation provision in the Cities and Towns Act, he did so on the basis of more than a textual analysis. The 

conclusion in Dore was reached after thorough contextual analysis of both pieces of legislation, including 

an extensive review of the relevant legislative history (paras. 31-41). Consequently, the circumstances 

before this Court in Doreare far from "identical" to those in the present case, in terms of text, context and 

legislative history. Accordingly, Dorecannot be said to require the automatic application of the rule of 

repeal by implication. 

[53] A noteworthy indicator of Parliament's overall intent is the fact that in subsequent 

amendments it has not displaced the rule set out in the CCAA. Indeed, as indicated above, the recent 

amendments to the CCAA in 2005 resulted in the rule previously found in s. 18.3 being renumbered and 

reformulated as s. 37. Thus, to the extent the interpretation allowing the GST deemed trust to remain 

effective under the CCAA depends on ETA s. 222(3) having impliedly repealed CCAA s. 18.3(1) because it 

is later in time, we have come full circle. Parliament has renumbered and reformulated the provision of the 

CCAA stating that, subject to exceptions for source deductions, deemed trusts do not survive the CCAA 

proceedings and thus the CCAAis now the later in time statute. This confirms that Parliament's intent with 

respect to GST deemed trusts is to be found in the CCAA. 

[54] I do not agree with my colleague Abella J. that s. 44(f) of the Interpretation Act, R.S.C. 1985, 

c. I-21, can be used to interpret the 2005 amendments as having no effect. The new statute can hardly be 

said to be a mere re-enactment of the former statute. Indeed, the CCAAunderwent a substantial review in 

2005. Notably, acting consistently with its goal of treating both the BIA and the CCAAas sharing the same 

approach to insolvency, Parliament made parallel amendments to both statutes with respect to corporate 

proposals. In addition, new provisions were introduced regarding the treatment of contracts, collective 

agreements, interim financing and governance agreements. The appointment and role of the Monitor was 

also clarified. Noteworthy are the limits imposed by CCAAs. 11.09 on the court's discretion to make an 



order staying the Crown's source deductions deemed trusts, which were formerly found in s. 11.4. No 

mention whatsoever is made of GST deemed trusts (see Summary to S.C. 2005, c. 47). The review went as 

far as looking at the very expression used to describe the statutory override of deemed trusts. The comments 

cited by my colleague only emphasize the clear intent of Parliament to maintain its policy that only source 

deductions deemed trusts survive in CCAA proceedings. 

[55] In the case at bar, the legislative context informs the determination of Parliament's legislative 

intent and supports the conclusion that ETA s. 222(3) was not intended to narrow the scope of the CCAA's 

override provision. Viewed in its entire context, the conflict between the ETAand the CCAA is more 

apparent than real. I would therefore not follow the reasoning in Ottawa Senatorsand affirm that CCAA s. 

18.3 remained effective. 

[56] My conclusion is reinforced by the purpose of the CCAA as part of Canadian remedial 

insolvency legislation. As this aspect is particularly relevant to the second issue, I will now discuss how 

courts have interpreted the scope of their discretionary powers in supervising a CCAA reorganization and 

how Parliament has largely endorsed this interpretation. Indeed, the interpretation courts have given to the 

CCAA helps in understanding how the CCAA grew to occupy such a prominent role in Canadian insolvency 

law. 

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization 

[57] Courts frequently observe that "[t]he CCAAis skeletal in nature" and does not "contain a 

comprehensive code that lays out all that is permitted or barred" (Metcalfe & Mansfield Alternative 

Investments II Corp. (Re), 2008 ONCA 587, 92 O.R. (3d) 513, at para. 44, perBlair J.A.). Accordingly, "[t] 

he history of CCAA law has been an evolution of judicial interpretation" (Dylex Ltd., Re (1995), 31 C.B.R. 

(3d) 106 (Ont. Ct. (Gen. Div.)), at para. 10, per Farley J.). 

[58] CCAA decisions are often based on discretionary grants of jurisdiction. The incremental 

exercise of judicial discretion in commercial courts under conditions one practitioner aptly describes as "the 

hothouse of real-time litigation" has been the primary method by which the CCAA has been adapted and has 

evolved to meet contemporary business and social needs (see Jones, at p. 484). 

[59] Judicial discretion must of course be exercised in furtherance of the CCAA's purposes. The 

remedial purpose I referred to in the historical overview of the Act is recognized over and over again in the 

jurisprudence. To cite one early example: 

The legislation is remedial in the purest sense in that it provides a means whereby the 
devastating social and economic effects of bankruptcy or creditor initiated termination of 
ongoing business operations can be avoided while a court-supervised attempt to reorganize the 
financial affairs of the debtor company is made. 

(Elan Corp. v. Comiskey (1990), 41 O.A.C. 282, at para. 57, per Doherty J.A., dissenting) 

[60] Judicial decision making under the CCAA takes many forms. A court must first of all provide 

the conditions under which the debtor can attempt to reorganize. This can be achieved by staying 

enforcement actions by creditors to allow the debtor's business to continue, preserving thestatus quo while 

the debtor plans the compromise or arrangement to be presented to creditors, and supervising the process 



and advancing it to the point where it can be determined whether it will succeed (see, e.g., Chef Ready 

Foods Ltd. v. Hongkong Bank of Can.(1990), 51 B.C.L.R. (2d) 84 (C.A.), at pp. 88-89; Pacific National 

Lease Holding Corp., Re (1992), 19 B.C.A.C. 134, at para. 27). In doing so, the court must often be 

cognizant of the various interests at stake in the reorganization, which can extend beyond those of the debtor 

and creditors to include employees, directors, shareholders, and even other parties doing business with the 

insolvent company (see, e.g., Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d) 9, at para. 

144, per Paperny J. (as she then was); Air Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J.), at para_ 3; 

Air Canada, Re, 2003 CanLII 49366 (Ont. S.C.J.), at para. 13, per Farley J.; Sarra, Creditor Rights, at pp. 

181-92 and 217-26). In addition, courts must recognize that on occasion the broader public interest will be 

engaged by aspects of the reorganization and may be a factor against which the decision of whether to allow 

a particular action will be weighed (see, e.g., Canadian Red Cross Society/Societe Canadienne de In Croix 

Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2, per Blair J. (as he then was); Sarra, Creditor 

Rights, at pp. 195-214). 

[61] When large companies encounter difficulty, reorganizations become increasingly complex. 

CCAA courts have been called upon to innovate accordingly in exercising their jurisdiction beyond merely 

staying proceedings against the debtor to allow breathing room for reorganization. They have been asked to 

sanction measures for which there is no explicit authority in the CCAA. Without exhaustively cataloguing 

the various measures taken under the authority of the CCAA, it is useful to refer briefly to a few examples to 

illustrate the flexibility the statute affords supervising courts. 

[62] Perhaps the most creative use of CCAA authority has been the increasing willingness of courts 

to authorize post-filing security for debtor in possession financing or super-priority charges on the debtor's 

assets when necessary for the continuation of the debtor's business during the reorganization (see, e.g., 

Skydome Corp., Re (1998), 16 C.B.R. (4th) 118 (Ont. Ct. (Gen. Div.)); United Used Auto & Truck Parts 

Ltd., Re, 2000 BCCA 146, 135 B.C.A.C. 96, affg (1999), 12 C.B.R. (4th) 144 (S.C.); and generally, J. P. 

Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at pp. 93-115). The CCAA has also 

been used to release claims against third parties as part of approving a comprehensive plan of arrangement 

and compromise, even over the objections of some dissenting creditors (see Metcalfe & Mansfield). As 

well, the appointment of a Monitor to oversee the reorganization was originally a measure taken pursuant to 

the CCAA's supervisory authority; Parliament responded, making the mechanism mandatory by legislative 

amendment. 

[63] Judicial innovation during CCAA proceedings has not been without controversy. At least two 

questions it raises are directly relevant to the case at bar: (1) What are the sources of a court's authority 

during CCAA proceedings? (2) What are the limits of this authority? 

[64] The first question concerns the boundary between a court's statutory authority under the 

CCAA and a court's residual authority under its inherent and equitable jurisdiction when supervising a 

reorganization. In authorizing measures during CCAAproceedings, courts have on occasion purported to 

rely upon their equitable jurisdiction to advance the purposes of the Act or their inherent jurisdiction to fill 

gaps in the statute. Recent appellate decisions have counselled against purporting to rely on inherent 

jurisdiction, holding that the better view is that courts are in most cases simply construing the authority 

supplied by the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA 344, 13 B.C.L.R. (4th) 236, at 



paras. 45-47, per Newbury T.A.; Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (C.A.), at paras. 31-33, per Blair 

J.A.). 

[65] I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate 

approach is a hierarchical one in which courts rely first on an interpretation of the provisions of the 

CCAAtext before turning to inherent or equitable jurisdiction to anchor measures taken in a CCAA 

proceeding (see G. R. Jackson and J. Sarra, "Selecting the Judicial Tool to get the Job Done: An 

Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency 

Matters", in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at p. 42). The authors 

conclude that when given an appropriately purposive and liberal interpretation, the CCAAwill be sufficient 

in most instances to ground measures necessary to achieve its objectives (p. 94). 

[66] Having examined the pertinent parts of the CCAAand the recent history of the legislation, I 

accept that in most instances the issuance of an order during CCAA proceedings should be considered an 

exercise in statutory interpretation. Particularly noteworthy in this regard is the expansive interpretation the 

language of the statute at issue is capable of supporting. 

[67] The initial grant of authority under the CCAAempowered a court "where an application ismade 

under this Act in respect of a company ... on the application of any person interested in the matter, .. . 

subject to this Act, [to] make an order under this section" (CCAA, s. 11(1)). The plain language of the 

statute was very broad. 

[68] In this regard, though not strictly applicable to the case at bar, I note that Parliament has in 

recent amendments changed the wording contained in s. 11(1), making explicit the discretionary authority 

of the court under the CCAA. Thus, in s. 11 of the CCAA as currently enacted, a court may, "subject to the 

restrictions set out in this Act, ... make any order that it considers appropriate in the circumstances" (S.C. 

2005, c. 47, s. 128). Parliament appears to have endorsed the broad reading of CCAA authority developed by 

the jurisprudence. 

[69] The CCAA also explicitly provides for certain orders. Both an order made on an initial 

application and an order on subsequent applications may stay, restrain, or prohibit existing or new 

proceedings against the debtor. The burden is on the applicant to satisfy the court that the order is 

appropriate in the circumstances and that the applicant has been acting in good faith and with due diligence 

(CCAA, ss. 11(3), (4) and (6)) 

[70] The general language of the CCAA should not be read as being restricted by the availability of 

more specific orders. However, the requirements of appropriateness, good faith, and due diligence are 

baseline considerations that a court should always bear in mind when exercisingCCAA authority. 

Appropriateness under the CCAA is assessed by inquiring whether the order sought advances the policy 

objectives underlying the CCAA. The question is whether the order will usefully further efforts to achieve 

the remedial purpose of the CCAA — avoiding the social and economic losses resulting from liquidation of 

an insolvent company. I would add that appropriateness extends not only to the purpose of the order, but 

also to the means it employs. Courts should be mindful that chances for successful reorganizations are 

enhanced where participants achieve common ground and all stakeholders are treated as advantageously and 

fairly as the circumstances permit. 



[71] It is well established that efforts to reorganize under the CCAA can be terminated and the stay 

of proceedings against the debtor lifted if the reorganization is "doomed to failure" (see Chef Ready, at p. 

88; Philip's Manufacturing Ltd, Re (1992), 9 C.B.R. (3d) 25 (B.C.C.A.), at paras. 6-7). However, when an 

order is sought that does realistically advance the CCAA's purposes, the ability to make it is within the 

discretion of a CCAA court. 

[72] The preceding discussion assists in determining whether the court had authority under the 

CCAA to continue the stay of proceedings against the Crown once it was apparent that reorganization would 

fail and bankruptcy was the inevitable next step. 

[73] In the Court of Appeal, Tysoe J.A. held that no authority existed under the CCAA to continue 

staying the Crown's enforcement of the GST deemed trust once efforts at reorganization had come to an 

end. The appellant submits that in so holding, Tysoe J.A. failed to consider the underlying purpose of the 

CCAA and give the statute an appropriately purposive and liberal interpretation under which the order was 

permissible. The Crown submits that Tysoe J.A. correctly held that the mandatory language of the ETA 

gave the court no option but to permit enforcement of the GST deemed trust when lifting the CCAA stay to 

permit the debtor to make an assignment under the BIA. Whether the ETA has a mandatory effect in the 

context of a CCAAproceeding has already been discussed. I will now address the question of whether the 

order was authorized by the CCAA. 

[74] It is beyond dispute that the CCAA imposes no explicit temporal limitations upon proceedings 

commenced under the Act that would prohibit ordering a continuation of the stay of the Crown's GST 

claims while lifting the general stay of proceedings temporarily to allow the debtor to make an assignment 

in bankruptcy. 

[75] The question remains whether the order advanced the underlying purpose of the CCAA. The 

Court of Appeal held that it did not because the reorganization efforts had come to an end and the CCAAwas 

accordingly spent. I disagree. 

[76] There is no doubt that had reorganization been commenced under the BIA instead of the 

CCAA, the Crown's deemed trust priority for the GST funds would have been lost. Similarly, the Crown 

does not dispute that under the scheme of distribution in bankruptcy under the BlAthe deemed trust for GST 

ceases to have effect. Thus, after reorganization under the CCAA failed, creditors would have had a strong 

incentive to seek immediate bankruptcy and distribution of the debtor's assets under the M. In order to 

conclude that the discretion does not extend to partially lifting the stay in order to allow for an assignment in 

bankruptcy, one would have to assume a gap between the CCAA and the BIA proceedings. Brenner 

C.J.S.C.'s order staying Crown enforcement of the GST claim ensured that creditors would not be 

disadvantaged by the attempted reorganization under the CCAA. The effect of his order was to blunt any 

impulse of creditors to interfere in an orderly liquidation. His order was thus in furtherance of the CCAA's 

objectives to the extent that it allowed a bridge between the CCAA and BIA proceedings. This interpretation 

of the tribunal's discretionary power is buttressed by s. 20 of the CCAA. That section provides that the 

CCAA"may be applied together with the provisions of any Act of Parliament ... that authorizes or makes 

provision for the sanction of compromises or arrangements between a company and its shareholders or any 

class of them", such as the BIA. Section 20 clearly indicates the intention of Parliament for the CCAA to 

operate in tandem with other insolvency legislation, such as the BL4. 



[77] The CCAA creates conditions for preserving the status quo while attempts are made to find 

common ground amongst stakeholders for a reorganization that is fair to all. Because the alternative to 

reorganization is often bankruptcy, participants will measure the impact of a reorganization against the 

position they would enjoy in liquidation. In the case at bar, the order fostered a harmonious transition 

between reorganization and liquidation while meeting the objective of a single collective proceeding that is 

common to both statutes 

[78] Tysoe J.A. therefore erred in my view by treating the CCAA and the BIA as distinct regimes 

subject to a temporal gap between the two, rather than as forming part of an integrated body of insolvency 

law. Parliament's decision to maintain two statutory schemes for reorganization, the BIA and the CCAA, 

reflects the reality that reorganizations of differing complexity require different legal mechanisms. By 

contrast, only one statutory scheme has been found to be needed to liquidate a bankrupt debtor's estate. The 

transition from the CCAA to the BlAmay require the partial lifting of a stay of proceedings under the 

CCAAto allow commencement of the BIA proceedings. However, as Laskin J.A. for the Ontario Court of 

Appeal noted in a similar competition between secured creditors and the Ontario Superintendent of 

Financial Services seeking to enforce a deemed trust, "[t]he two statutes are related" and no "gap" exists 

between the two statutes which would allow the enforcement of property interests at the conclusion of 

CCAA proceedings that would be lost in bankruptcy (Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108, at paras. 62-

63). 

[79] The Crown's priority in claims pursuant to source deductions deemed trusts does not 

undermine this conclusion. Source deductions deemed trusts survive under both the CCAA and the M. 

Accordingly, creditors' incentives to prefer one Act over another will not be affected. While a court has a 

broad discretion to stay source deductions deemed trusts in the CCAA context, this discretion is nevertheless 

subject to specific limitations applicable only to source deductions deemed trusts (CCAA, s. 11.4). Thus, if 

CCAA reorganization fails (e.g., either the creditors or the court refuse a proposed reorganization), the 

Crown can immediately assert its claim in unremitted source deductions. But this should not be understood 

to affect a seamless transition into bankruptcy or create any "gap" between the CCAA and the BlAfor the 

simple reason that regardless of what statute the reorganization had been commenced under, creditors' 

claims in both instances would have been subject to the priority of the Crown's source deductions deemed 

trust. 

[80] Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under 

the BIA must control the distribution of the debtor's assets once liquidation is inevitable. Indeed, an orderly 

transition to liquidation is mandatory under the BIA where a proposal is rejected by creditors. The CCAAis 

silent on the transition into liquidation but the breadth of the court's discretion under the Act is sufficient to 

construct a bridge to liquidation under the BIA. The court must do so in a manner that does not subvert the 

scheme of distribution under the BIA. Transition to liquidation requires partially lifting the CCAA stay to 

commence proceedings under the BIA. This necessary partial lifting of the stay should not trigger a race to 

the courthouse in an effort to obtain priority unavailable under the M. 

[81] I therefore conclude that Brenner C.J.S.C. had the authority under the CCAA to lift the stay to 

allow entry into liquidation. 

3.4 Express Trust 



[82] The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of the 

Crown when he ordered on April 29, 2008, that proceeds from the sale of LeRoy Trucking's assets equal to 

the amount of unremitted GST be held back in the Monitor's trust account until the results of the 

reorganization were known. Tysoe J.A. in the Court of Appeal concluded as an alternative ground for 

allowing the Crown's appeal that it was the beneficiary of an express trust. I disagree. 

[83] Creation of an express trust requires the presence of three certainties: intention, subject matter, 

and object. Express or "true trusts" arise from the acts and intentions of the settlor and are distinguishable 

from other trusts arising by operation of law (see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., 

Waters' Law of Trusts in Canada(3rd ed. 2005), at pp. 28-29, especially fn. 42). 

[84] Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court's order 

of April 29, 2008 sufficient to support an express trust. 

[85] At the time of the order, there was a dispute between Century Services and the Crown over 

part of the proceeds from the sale of the debtor's assets. The court's solution was to accept LeRoy 

Trucking's proposal to segregate those monies until that dispute could be resolved. Thus, there was no 

certainty that the Crown would actually be the beneficiary, or object, of the trust 

[86] The fact that the location chosen to segregate those monies was the Monitor's trust account 

has no independent effect such that it would overcome the lack of a clear beneficiary. In any event, under 

the interpretation of CCAA s. 18.3(1) established above, no such priority dispute would even arise because 

the Crown's deemed trust priority over GST claims would be lost under the CCAA and the Crown would 

rank as an unsecured creditor for this amount. However, Brenner C.J.S.C. may well have been proceeding 

on the basis that, in accordance with Ottawa Senators, the Crown's GST claim would remain effective if 

reorganization was successful, which would not be the case if transition to the liquidation process of the BL4 

was allowed. An amount equivalent to that claim would accordingly be set aside pending the outcome of 

reorganization. 

[87] Thus, uncertainty surrounding the outcome of theCCAA restructuring eliminates the existence 

of any certainty to permanently vest in the Crown a beneficial interest in the funds. That much is clear from 

the oral reasons of Brenner CJ.S.C. on April 29, 2008, when he said: "Given the fact that [CCAA 

proceedings] are known to fail and filings in bankruptcy result, it seems to me that maintaining the status 

quo in the case at bar supports the proposal to have the monitor hold these funds in trust." Exactly who 

might take the money in the final result was therefore evidently in doubt. Brenner C.J.S.C.'s subsequent 

order ofSeptember 3, 2008 denying the Crown's application to enforce the trust once it was clear that 

bankruptcy was inevitable, confirms the absence of a clear beneficiary required to ground an express trust. 

4. 	Conclusion 

[88] I conclude that Brenner C.J. S.C. had the discretion under the CCAA to continue the stay of the 

Crown's claim for enforcement of the GST deemed trust while otherwise lifting it to permit LeRoy 

Trucking to make an assignment in bankruptcy. My conclusion that s. 18.3(1) of the CCAA nullified the 

GST deemed trust while proceedings under that Act were pending confirms that the discretionary 



jurisdiction under s. 11 utilized by the court was not limited by the Crown's asserted GST priority, because 

there is no such priority under the CCAA. 

	

[89] 	For these reasons, I would allow the appeal and declare that the $305,202.30 collected by 

LeRoy Trucking in respect of GST but not yet remitted to the Receiver General of Canada is not subject to 

deemed trust or priority in favour of the Crown. Nor is this amount subject to an express trust. Costs are 

awarded for this appeal and the appeal in the court below. 

The following are the reasons delivered by 

FISH J. — 

I 

	

[90] 	I am in general agreement with the reasons of Justice Deschamps and would dispose of the 

appeal as she suggests. 

	

[91] 	More particularly, I share my colleague's interpretation of the scope of the judge's discretion 

under s. 11 of the Companies 'Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). And I share my 

colleague's conclusion that Brenner C.J.S.C. did not create an express trust in favour of the Crown when he 

segregated GST funds into the Monitor's trust account (2008 BCSC 1805, [2008] G.S.T.C. 221). 

	

[92] 	I nonetheless feel bound to add brief reasons of my own regarding the interaction between the 

CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"). 

	

[93] 	In upholding deemed trusts created by the ETAnotwithstanding insolvency proceedings, 

Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), and its progeny have been 

unduly protective of Crown interests which Parliament itself has chosen to subordinate to competing 

prioritized claims. In my respectful view, a clearly marked departure from that jurisprudential approach is 

warranted in this case. 

	

[94] 	Justice Deschamps develops important historical and policy reasons in support of this position 

and I have nothing to add in that regard. I do wish, however, to explain why a comparative analysis of 

related statutory provisions adds support to our shared conclusion. 

	

[95] 	Parliament has in recent years given detailed consideration to the Canadian insolvency 

scheme. It has declined to amend the provisions at issue in this case. Ours is not to wonder why, but rather 

to treat Parliament's preservation of the relevant provisions as a deliberate exercise of the legislative 

discretion that is Parliament's alone. With respect, I reject any suggestion that we should instead 

characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA and s. 222 of the ETA as a 

drafting anomaly or statutory lacuna properly subject to judicial correction or repair. 

II 

[96] 	In the context of the Canadian insolvency regime, a deemed trust will be found to exist only 

where two complementary elements co-exist: first, a statutory provision creating the trust; and second, a 



CCAA or Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA") provision confirming — or explicitly 

preserving — its effective operation. 

	

[97] 	This interpretation is reflected in three federal statutes. Each contains a deemed trust provision 

framed in terms strikingly similar to the wording of s. 222 of the ETA. 

	

[98] 	The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA"), where s. 227(4) creates 

a deemed trust: 

(4) Every person who deducts or withholds an amount under this Act is deemed, 
notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so 
deducted or withheld, to hold the amount separate and apart from the property of the person and 
from property held by any secured creditor (as defined in subsection 224(1.3)) of that person 
that but for the security interest would be property of the person, in trust for Her Majesty and 
for payment to Her Majesty in the manner and at the time provided under this Act. [Here and 
below, the emphasis is of course my own.] 

	

[99] 	In the next subsection, Parliament has taken care to make clear that this trust is unaffected by 

federal or provincial legislation to the contrary: 

(4.1) Notwithstandingany other provision of this Act the Bankruptcy and Insolvency Act  
(except sections 81.1 and 81.2 of that Act), any other enactment of Canada, any enactment of a 
province or any other law, where at any time  an amount deemed by subsection 227(4) to be held 
by a person in trust for Her Majesty is not paid to Her Majesty in the manner and at the time 
provided under this Act, property of the person ... equal in value to the amount so deemed to 
be held in trust is deemed 

(a)  to be held, from the time the amount was deducted or withheld by the person, separate 
and apart from the property of the person, in trust for Her Majesty whether or not the 
property is subject to such a security interest, .. . 

... and the proceeds of such property shall be paid to the Receiver General in priority to all 
such security interests. 

	

[100] 	The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the CCAA: 

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial 
legislation that has the effect of deeming property to be held in trust for Her Majesty, property 
of a debtor company shall not be regarded as held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision. 

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act , subsection 23(3) or (4) of the Canada Pension 
Plan or subsection 86(2) or (2.1) of the Employment Insurance Act ... 

	

[101] 	The operation of the ITA deemed trust is also confirmed in s. 67 of the BL4: 

(2) Subject to subsection (3), notwithstanding any provision in federal or provincial 
legislation that has the effect of deeming property to be held in trust for Her Majesty, property 
of a bankrupt shall not be regarded as held in trust for Her Majesty for the purpose of paragraph 
(1)(a) unless it would be so regarded in the absence of that statutory provision. 

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act , subsection 23(3) or (4) of the Canada Pension 
Plan or subsection 86(2) or (2.1) of the Employment Insurance Act ... 



[102] 	Thus, Parliament has first created and then confirmed the continued operation of the Crown's 

ITA deemed trust under both the CCAA and the BIA regimes. 

[103] The second federal statute for which this scheme holds true is the Canada Pension Plan, 

R.S.C. 1985, c. C-8 ("CPP").At s. 23, Parliament creates a deemed trust in favour of the Crown and 

specifies that it exists despite all contrary provisions in any other Canadian statute. Finally, and in almost 

identical terms, theEmployment Insurance Act, S.C. 1996, c. 23 ("EIA "), creates a deemed trust in favour of 

the Crown: see ss. 86(2) and (2.1). 

[104] As we have seen, the survival of the deemed trusts created under these provisions of the ITA, 

the CPP and the EIA is confirmed in s. 18.3(2) of the CCAA and in s. 67(3) of the BIA. In all three cases, 

Parliament's intent to enforce the Crown's deemed trust through insolvency proceedings is expressed in 

clear and unmistakable terms. 

[105] The same is not true with regard to the deemed trust created under the ETA. Although 

Parliament creates a deemed trust in favour of the Crown to hold unremitted GST monies, and although it 

purports to maintain this trust notwithstanding any contrary federal or provincial legislation, it does not 

confirm the trust —or expressly provide for its continued operation — in either the BIA or the CCAA. The 

second of the two mandatory elements I have mentioned is thus absent reflecting Parliament's intention to 

allow the deemed trust to lapse with the commencement of insolvency proceedings. 

[106] The language of the relevant ETA provisions is identical in substance to that of the ITA, CPP, 

and EIA provisions: 

222. (1) Subject to subsection (1.1), every person who collects an amount as or on account of 
tax under Division II  is deemed, for all purposes and despite any security interest in the amount, 
to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the 
property of the person and from property held by any secured creditor of the person that, but for 
a security interest, would be property of the person, until the amount is remitted to the Receiver 
General or withdrawn under subsection (2). 

(3) Despite any other provision of this Act (except subsection (4)), any other enactment of 
Canada (except the Bankruptcy and Insolvency Act) , any enactment of a province or any other 
law, if at any time an amount deemed by subsection (1) to be held by a person in trust for Her 
Majesty is not remitted to the Receiver General or withdrawn in the manner and at the time 
provided under this Part, property of the person and property held by any secured creditor of the 
person that, but for a security interest, would be property of the person, equal in value to the 
amount so deemed to be held in trust, is deemed 

(a)  to be held, from the time the amount was collected by the person, in trust for Her 
Majesty, separate and apart from the property of the person, whether or not the property is 
subject to a security interest, .. . 

... and the proceeds of the property shall be paid to the Receiver General in priority to all 
security interests. 

[107] Yet no provision of the CCAA provides for the continuation of this deemed trust after the 

CCAA is brought into play. 

[108] In short, Parliament has imposed two explicit conditions, or "building blocks", for survival 

under the CCAAof deemed trusts created by the ITA, CPP, and EIA. Had Parliament intended to likewise 



preserve under the CCAA deemed trusts created by the ETA, it would have included in the CCAA the sort of 

confirmatory provision that explicitly preserves other deemed trusts. 

[109] With respect, unlike Tysoe J.A., I do not find it "inconceivable that Parliament would 

specifically identify the BIA as an exception when enacting the current version of s. 222(3) of the ETA 

without considering the CCAA as a possible second exception" (2009 BCCA 205, 98 B.C.L.R. (4th) 242, at 

para. 37). All of the deemed trust provisions excerpted above make explicit reference to the BIA. Section 

222 of the ETA does not break the pattern. Given the near-identical wording of the four deemed trust 

provisions, it would have been surprising indeed had Parliament not addressed the BIA at all in the ETA. 

[110] Parliament's evident intent was to render GST deemed trusts inoperative upon the institution 

of insolvency proceedings. Accordingly, s. 222 mentions the BIA so as to exclude it from its ambit — rather 

than to include it, as do the ITA, the CPP, and the EIA. 

[111] Conversely, I note that none of these statutes mentions the CCAA expressly. Their specific 

reference to the. BIAhas no bearing on their interaction with the CCAA. Again, it is the confirmatory 

provisions in the insolvency statutes that determine whether a given deemed trust will subsist during 

insolvency proceedings. 

[112] Finally, I believe that chambers judges should not segregate GST monies into the Monitor's 

trust account during CCAA proceedings, as was done in this case. The result of Justice Deschamps's 

reasoning is that GST claims become unsecured under the CCAA. Parliament has deliberately chosen to 

nullify certain Crown super-priorities during insolvency; this is one such instance. 

Ill 

[113] For these reasons, like Justice Deschamps, I would allow the appeal with costs in this Court 

and in the courts below and order that the $305,202.30 collected by LeRoy Trucking in respect of GST but 

not yet remitted to the Receiver General of Canada be subject to no deemed trust or priority in favour of the 

Crown. 

The following are the reasons delivered by 

[114] ABELLA J. (dissenting) — The central issue in this appeal is whether s. 222 of the Excise Tax 

Act, R.S.C. 1985, c. E-15 ("ETA"), and specifically s. 222(3), gives priority during Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"), proceedings to the Crown's deemed trust in unremitted 

GST. I agree with Tysoe J.A. that it does. It follows, in my respectful view, that a court's discretion under 

s. 11 of theCCAA is circumscribed accordingly. 

[115] Section 11 of the CCAAstated: 

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Actor the Winding-up 
Act, where an application is made under this Act in respect of a company, the court, on the 
application of any person interested in the matter, may, subject to this Act, on notice to any 
other person or without notice as it may see fit, make an order under this section. 



To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priority issue. 

Section 222(3), the provision of the ETA at issue in this case, states 

(3) Despite any other provision of this Act (except subsection (4)), any other enactment of 
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, 
if at any time an amount deemed by subsection (1) to be held by a person in trust for Her Majesty 
is not remitted to the Receiver General or withdrawn in the manner and at the time provided under 
this Part, property of the person and property held by any secured creditor of the person that but 
for a security interest, would be property of the person, equal in value to the amount so deemed to 
be held in trust, is deemed 

(a) to be held, from the time the amount was collected by the person, in trust for Her 
Majesty, separate and apart from the property of the person, whether or not the property is 
subject to a security interest, and 

(b) to form no part of the estate or property of the person from the time the amount was 
collected, whether or not the property has in fact been kept separate and apart from the estate or 
property of the person and whether or not the property is subject to a security interest 

and is property beneficially owned by Her Majesty in right of Canada despite any security interest 
in the property or in the proceeds thereof and the proceeds of the property shall be paid to the 
Receiver General in priority to all security interests. 

[1161 	Century Services argued that the CCAA's general override provision, s. 18.3(1), prevailed, and 

that the deeming provisions in s. 222 of the ETA were, accordingly, inapplicable during CCAAproceedings. 

Section 18.3(1) states 

18.3 (1) ... [N]otwithstanding any provision in federal or provincial legislation that has the 
effect of deeming property to be held in trust for Her Majesty, property of a debtor company 
shall not be regarded as held in trust for Her Majesty unless it would be so regarded in the 
absence of that statutory provision. 

[117] As MacPherson J.A. correctly observed in Ottawa Senators Hockey Club Corp. (Re) (2005), 

73 O.R. (3d) 737 (C.A.), s. 222(3) of the ETA is in "clear conflict" with s. 18.3(1) of the CCAA (para. 31). 

Resolving the conflict between the two provisions is, essentially, what seems to me to be a relatively 

uncomplicated exercise in statutory interpretation: Does the language reflect a clear legislative intention? In 

my view it does. The deemed trust provision, s. 222(3) of the ETA, has unambiguous language stating that 

it operates notwithstanding any law except the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"). 

[118] By expressly excluding only one statute from its legislative grasp, and by unequivocally 

stating that it applies despite any other law anywhere in Canada except the BIA, s. 222(3) has defined its 

boundaries in the clearest possible terms. I am in complete agreement with the following comments of 

MacPherson J.A. in Ottawa Senators: 

The legislative intent of s. 222(3) of the ETA is clear. If there is a conflict with"any other 
enactment of Canada (except the Bankruptcy and Insolvency Act)",s. 222(3) prevails. In these 
words Parliament did two things: it decided that s. 222(3) should trump all other federal laws 
and, importantly, it addressed the topic of exceptions to its trumping decision and identified a 
single exception, the Bankruptcy and Insolvency Act. . . . The BIA and the CCAA are closely 
related federal statutes. I cannot conceive that Parliament would specifically identify the BIA as 
an exception, but accidentally fail to consider the CCAA as a possible second exception. In my 
view, the omission of the CCAA from s. 222(3) of the ETAwas almost certainly a considered 
omission. [para. 43] 

[119] 	MacPherson J.A.'s view that the failure to exempt the CCAA from the operation of the ETA is 

a reflection of a clear legislative intention, is borne out by how the CCAA was subsequently changed after s. 



18.3(1) was enacted in 1997. In 2000, when s. 222(3) of the ETA came into force, amendments were also 

introduced to the CCAA. Section 18.3(1) was not amended. 

[120] The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative status 

quo, notwithstanding repeated requests from various constituencies that s. 18.3(1) be amended to make the 

priorities in the CCAAconsistent with those in the BIA. In 2002, for example, when Industry Canada 

conducted a review of the BIA and the CCAA, the Insolvency Institute of Canada and the Canadian 

Association of Insolvency and Restructuring Professionals recommended that the priority regime under the 

BIAbe extended to the CCAA (Joint Task Force on Business Insolvency Law Reform, Report (March 15, 

2002), Sch. B, proposal 71). The same recommendations were made by the Standing Senate Committee on 

Banking, Trade and Commerce in its 2003 report, Debtors and Creditors Sharing the Burden: A Review of 

the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act, by the Legislative 

Review Task Force (Commercial) of the Insolvency Institute of Canada and the Canadian Association of 

Insolvency and Restructuring Professionals in its 2005 Report on the Commercial Provisions of Bill C-55; 

and in 2007 by the Insolvency Institute of Canada in a submission to the Standing Senate Committee on 

Banking, Trade and Commerce commenting on reforms then under consideration. 

[121] Yet the BIA remains the only exempted statute under s. 222(3) of the ETA. Even after the 

2005 decision in Ottawa Senators which confirmed that the ETA took precedence over the CCAA, there was 

no responsive legislative revision. I see this lack of response as relevant in this case, as it was in Tele-

Mobile Co. v. Ontario, 2008 SCC 12, [2008] 1 S.C.R. 305, where this Court stated: 

While it cannot be said that legislative silence is necessarily determinative of legislative 
intention, in this case the silence is Parliament's answer to the consistent urging of Telus and 
other affected businesses and organizations that there be express language in the legislation to 
ensure that businesses can be reimbursed for the reasonable costs of complying with evidence-
gathering orders. I see the legislative history as reflecting Parliament's intention that 
compensation not be paid for compliance with production orders. [para. 42] 

[122] All this leads to a clear inference of a deliberate legislative choice to protect the deemed trust 

in s. 222(3) from the reach of s. 18.3(1) of the CCAA. 

[123] Nor do I see any "policy" justification for interfering, through interpretation, with this clarity 

of legislative intention. I can do no better by way of explaining why I think the policy argument cannot 

succeed in this case, than to repeat the words of Tysoe J.A. who said: 

I do not dispute that there are valid policy reasons for encouraging insolvent companies to 
attempt to restructure their affairs so that their business can continue with as little disruption to 
employees and other stakeholders as possible. It is appropriate for the courts to take such policy 
considerations into account, but only if it is in connection with a matter that has not been 
considered by Parliament. Here, Parliament must be taken to have weighed policy 
considerations when it enacted the amendments to the CCAA and ETAdescribed above. As Mr. 
Justice MacPherson observed at para. 43 of Ottawa Senators, it is inconceivable that Parliament 
would specifically identify the BIA as an exception when enacting the current version of s. 222 
(3) of the ETA without considering the CCAA as a possible second exception. I also make the 
observation that the 1992 set of amendments to the BlAenabled proposals to be binding on 
secured creditors and, while there is more flexibility under the CCAA, it is possible for an 
insolvent company to attempt to restructure under the auspices of the BIA. [para. 37] 

[124] Despite my view that the clarity of the language in s. 222(3) is dispositive, it is also my view 

that even the application of other principles of interpretation reinforces this conclusion. In their 

submissions, the parties raised the following as being particularly relevant: the Crown relied on the principle 



that the statute which is "later in time" prevails; and Century Services based its argument on the principle 

that the general provision gives way to the specific (generalia specialibus non derogant) 

[125] The "later in time" principle gives priority to a more recent statute, based on the theory that the 

legislature is presumed to be aware of the content of existing legislation. If a new enactment is inconsistent 

with a prior one, therefore, the legislature is presumed to have intended to derogate from the earlier 

provisions (Ruth Sullivan, Sullivan on the Construction of Statutes (5th ed. 2008), at pp. 346-47; Pierre-

Andre C6te, The Interpretation of Legislation in Canada (3rd ed. 2000), at p. 358). 

[126] The exception to this presumptive displacement of pre-existing inconsistent legislation, is the 

generalia specialibus non derogant principle that "[a] more recent, general provision will not be construed 

as affecting an earlier, special provision" (C6te, at p. 359). Like a Russian Doll, there is also an exception 

within this exception, namely, that an earlier, specific provision may in fact be "overruled" by a subsequent 

general statute if the legislature indicates, through its language, an intention that the general provision 

prevails (Dore v. Verdun (City), [1997] 2 S.C.R. 862). 

[127] The primary purpose of these interpretive principles is to assist in the performance of the task 

of determining the intention of the legislature. This was confirmed by MacPherson J.A. in Ottawa Senators, 

at pares 42: 

... the overarching rule of statutory interpretation is that statutory provisions should be 
interpreted to give effect to the intention of the legislature in enacting the law. This primary 
rule takes precedence over all maxims or canons or aids relating to statutory interpretation, 
including the maxim that the specific prevails over the general (generalia specialibus non 
derogant). As expressed by Hudson J. in Canada v. Williams, [1944] S.C.R. 226,. . . at p. 239 . 

The maximgeneralia specialibus non derogant is relied on as a rule which should dispose of 
the question, but the maxim is not a rule of law but a rule of construction and bows to the 
intention of the legislature, if such intention can reasonably be gathered from all of the 
relevant legislation. 

(See also C6te, at p. 358, and Pierre-Andre C6te, with the collaboration of S. Beaulac and M. Devinat, 

Interpretation des lois (4th ed. 2009), at para. 1335.) 

[128] I accept the Crown's argument that the "later in time" principle is conclusive in this case. 

Since s. 222(3) of the ETA was enacted in 2000 and s. 18.3(1) of the CCAA was introduced in 1997, s. 222 

(3) is, on its face, the later provision. This chronological victory can be displaced, as Century Services 

argues, if it is shown that the more recent provision, s. 222(3) of the ETA, is a general one, in which case the 

earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non derogant). But, as previously 

explained, the prior specific provision does not take precedence if the subsequent general provision appears 

to "overrule" it. This, it seems to me, is precisely what s. 222(3) achieves through the use of language 

stating that it prevails despite any law of Canada, of a province, or "any other law" other than the BIA. 

Section 18.3(1) of the CCAA is thereby rendered inoperative for purposes of s. 222(3). 

2 
[129] It is true that when the CCAA was amended in 2005, s. 18.3(1) was re-enacted as s. 37(1) 

(S.C. 2005, c. 47, s. 131). Deschamps J. suggests that this makes s. 37(1) the new, "later in time" provision. 

With respect, her observation is refuted by the operation of s. 44(f) of the Interpretation Act, R.S.C. 1985, c. 



I-21, which expressly deals with the (non) effect of re-enacting, without significant substantive changes, a 

repealed provision (seeAttorney General of Canada v. Public Service Staff Relations Board, [1977] 2 F.C. 

663, dealing with the predecessor provision to s. 44(f)). It directs that new enactments not be construed as 

"new law" unless they differ in substance from the repealed provision: 

44. Where an enactment, in this section called the "former enactment", is repealed and 
another enactment, in this section called the "new enactment", is substituted therefor, 

(j) except to the extent that the provisions of the new enactment are not in substance the 
same as those of the former enactment, the new enactment shall not be held to operate as new 
law, but shall be construed and have effect as a consolidation and as declaratory of the law as 
contained in the former enactment; 

Section 2 of the Interpretation Act defines an "enactment" as "an Act or regulation or any portion of an Act 

or regulation". 

[130] Section 37(1) of the currentCCAA is almost identical to s. 18.3(1). These provisions are set out 

for ease of comparison, with the differences between them underlined: 

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation 
that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor 
company shall not be regarded as being held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision. 

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial 
legislation that has the effect of deeming property to be held in trust for Her Majesty, property 
of a debtor company shall not be regarded as held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision. 

[131] The application of s. 44(f of the Interpretation Act simply confirms the government's clearly 

expressed intent, found in Industry Canada's clause-by-clause review of Bill C-55, where s. 37(1) 

wasidentified as "a technical amendment to re-order the provisions of this Act". During second reading, the 

Hon. Bill Rompkey, then the Deputy Leader of the Government in the Senate, confirmed that s. 37(1) 

represented only a technical change: 

On a technical note relating to the treatment of deemed trusts for taxes, the bill [sic] makes 
no changes to the underlying policy intent, despite the fact that in the case of a restructuring 
under the CCAA, sections of the act [sic] were repealed and substituted with renumbered 
versions due to the extensive reworking of the CCAA. 

(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p. 2147) 

[132] Had the substance of s. 18.3(1) altered in any material way when it was replaced by s. 37(1), I 

would share Deschamps J. 's view that it should be considered a new provision. But since s. 18.3(1) and s. 

37(1) are the same in substance, the transformation of s. 18.3(1) into s. 37(1) has no effect on the 

interpretive queue, and s. 222(3) of the ETA remains the "later in time" provision (Sullivan, at p. 347). 

[133] This means that the deemed trust provision in s. 222(3) of the ETA takes precedence over s. 

18.3(1) during CCAAproceedings. The question then is how that priority affects the discretion of a court 

under s. 11 of the CCAA. 



[134] While s. 11 gives a court discretion to make orders notwithstanding the BIA and the Winding- 

up Act, R.S.C. 1985, c. W-11, that discretion is not liberated from the operation of any other federal statute. 

Any exercise of discretion is therefore circumscribed by whatever limits are imposed by statutes other than 

theBIA and the Winding-up Act. That includes the ETA. The chambers judge in this case was, therefore, 

required to respect the priority regime set out in s. 222(3) of the ETA. Neither s. 18.3(1) nor s. 11 of the 

CCAA gave him the authority to ignore it. He could not, as a result, deny the Crown's request for payment 

of the GST funds during the CCAA proceedings. 

[135] Given this conclusion, it is unnecessary to consider whether there was an express trust. 

[136] I would dismiss the appeal. 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 2007) 

11. (1) [Powers of court] Notwithstanding anything in the Bankruptcy and Insolvency Act or the 
Winding-up Act, where an application is made under this Act in respect of a company, the court, on the 
application of any person interested in the matter, may, subject to this Act, on notice to any other person or 
without notice as it may see fit, make an order under this section. 

(3) [Initial application court orders] A court may, on an initial application in respect of a company, make 
an order on such terms as it may impose, effective for such period as the court deems necessary not 
exceeding thirty days, 

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect 
of the company under an Act referred to in subsection (1); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding 
against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other 
action, suit or proceeding against the company. 

(4) [Other than initial application court orders] A court may, on an application in respect of a company 
other than an initial application, make an order on such terms as it may impose, 

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all 
proceedings taken or that might be taken in respect of the company under an Act referred to in 
subsection (1); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding 
against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other 
action, suit or proceeding against the company. 

(6) [Burden of proof on application] The court shall not make an order under subsection (3) or (4) unless 



(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and 

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant 
has acted, and is acting, in good faith and with due diligence. 

11.4 	(1) [Her Majesty affected] An order made under section 11 may provide that 

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(12) of the Income Tax 
Act or any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to 
subsection 224(1.2) of the Income Tax Actand provides for the collection of a contribution, as defined in 
the Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the 
Employment Insurance Act, and of any related interest, penalties or other amounts, in respect of the 
company if the company is a tax debtor under that subsection or provision, for such period as the court 
considers appropriate but ending not later than 

(i) the expiration of the order, 

(ii) the refusal of a proposed compromise by the creditors or the court, 

(iii) six months following the court sanction of a compromise or arrangement, 

(iv) the default by the company on any term of a compromise or arrangement, or 

(v) the performance of a compromise or arrangement in respect of the company; and 

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial 
legislation in respect of the company where the company is a debtor under that legislation and the 
provision has a similar purpose to subsection 224(1.2) of the Income Tax Act, or refers to that 
subsection, to the extent that it provides for the collection of a sum, and of any related interest, penalties 
or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in 
respect of a tax similar in nature to the income tax imposed on individuals under the Income Tax 
Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a 
"province providing a comprehensive pension plan"as defined in subsection 3(1) of the Canada 
Pension Plan and the provincial legislation establishes a "provincial pension plan" as defined in 
that subsection, 

for such period as the court considers appropriate but ending not later than the occurrence or time referred to 
in whichever of subparagraphs (a)(i) to (v) may apply. 

(2) [When order ceases to be in effect] An order referred to in subsection (1) ceases to be in effect if 

(a) the company defaults on payment of any amount that becomes due to Her Majesty after the order is 
made and could be subject to a demand under 



(i) subsection 224(1.2) of the Income Tax Act, 

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Actand provides for the collection of a contribution, as 
defined in the Canada Pension Plan, or an employee's premium, or employer's premium, as 
defined in the Employment Insurance Act, and of any related interest, penalties or other amounts, 
or 

(iii) under any provision of provincial legislation that has a similar purpose to subsection 224 
(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that it provides for the 
collection of a sum, and of any related interest, penalties or other amounts, where the sum 

(A) has been withheld or deducted by a person from a payment to another person and is 
in respect of a tax similar in nature to the income tax imposed on individuals under the 
Income Tax Act, or 

(B) is of the same nature as a contribution under the Canada Pension Plan if the province 
is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of 
the Canada Pension Plan and the provincial legislation establishes a "provincial pension 
plan" as defined in that subsection; or 

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed 
by Her Majesty in exercising rights under 

(i) subsection 224(1.2) of the Income Tax Act, 

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to 
subsection 224(1.2) of the Income Tax Actand provides for the collection of a contribution, as 
defined in the Canada Pension Plan, or an employee's premium, or employer's premium, as 
defined in the Employment Insurance Act, and of any related interest, penalties or other amounts, 
or 

(iii) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of 
the Income Tax Act, or that refers to that subsection, to the extent that it provides for the 
collection of a sum, and of any related interest, penalties or other amounts, where the sum 

(A) has been withheld or deducted by a person from a payment to another person and is 
in respect of a tax similar in nature to the income tax imposed on individuals under the 
Income Tax Act, or 

(B) is of the same nature as a contribution under the Canada Pension Plan if the province 
is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of 
the Canada Pension Plan and the provincial legislation establishes a "provincial pension 
plan" as defined in that subsection. 

(3) [Operation of similar legislation] An order made under section 11, other than an order referred to in 
subsection (1) of this section, does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to 
subsection 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in 
the Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the 
Employment Insurance Act, and of any related interest, penalties or other amounts, or 



(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the 
Income Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, 
and of any related interest, penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in 
respect of a tax similar in nature to the income tax imposed on individuals under the Income Tax 
Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a 
"province providing a comprehensive pension plan"as defined in subsection 3(1) of the Canada 
Pension Plan and the provincial legislation establishes a "provincial pension plan" as defined in 
that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same effect and scope against any creditor, however 
secured, as subsection 224(1.2) of the Income Tax Actin respect of a sum referred to in subparagraph (c)(i), 
or as subsection 23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), 
and in respect of any related interest, penalties or other amounts. 

18.3 (1) [Deemed trusts] Subject to subsection (2), notwithstanding any provision in federal or 
provincial legislation that has the effect of deeming property to be held in trust for Her Majesty, property of 
a debtor company shall not be regarded as held in trust for Her Majesty unless it would be so regarded in the 
absence of that statutory provision. 

(2) [Exceptions] Subsection (1) does not apply in respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or 
subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this subsection referred to as 
a"federal provision") nor in respect of amounts deemed to be held in trust under any law of a province that 
creates a deemed trust the sole purpose of which is to ensure remittance to Her Majesty in right of the 
province of amounts deducted or withheld under a law of the province where 

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax 
Actand the amounts deducted or withheld under that law of the province are of the same nature as the 
amounts referred to in subsection 227(4) or (4.1) of the Income Tax Act, or 

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of 
the Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in 
that subsection and the amounts deducted or withheld under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and 
scope against any creditor, however secured, as the corresponding federal provision. 

18.4 (1) [Status of Crown claims] In relation to a proceeding under this Act, all claims, including 
secured claims, of Her Majesty in right of Canada or a province or any body under an enactment respecting 
workers' compensation, in this section and in section 18.5 called a "workers' compensation body", rank as 
unsecured claims. 

(3) [Operation of similar legislation] Subsection (1) does not affect the operation of 



(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to 
subsection 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in 
the Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the 
Employment Insurance Act, and of any related interest, penalties or other amounts, or 

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of thelncome 
Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in 
respect of a tax similar in nature to the income tax imposed on individuals under the Income Tax 
Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a 
"province providing a comprehensive pension plan"as defined in subsection 3(1) of the Canada 
Pension Plan and the provincial legislation establishes a "provincial pension plan" as defined in 
that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same effect and scope against any creditor, however 
secured, as subsection 224(1.2) of the Income Tax Actin respect of a sum referred to in subparagraph (c)(i), 
or as subsection 23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), 
and in respect of any related interest, penalties or other amounts. 

20. [Act to be applied conjointly with other Acts] The provisions of this Act may be applied together 
with the provisions of any Act of Parliament or of the legislature of any province, that authorizes or makes 
provision for the sanction of compromises or arrangements between a company and its shareholders or any 
class of them. 

Companies' Creditors ArrangementAct, R.S.C. 1985, c. C-36 (as at September 18, 2009) 

11. [General power of court] Despite anything in the Bankruptcy and Insolvency Act or the Winding-up 
and Restructuring Act, if an application is made under this Act in respect of a debtor company, the court, on 
the application of any person interested in the matter, may, subject to the restrictions set out in this Act, on 
notice to any other person or without notice as it may see fit, make any order that it considers appropriate in 
the circumstances. 

11.02 (1) [Stays, etc. — initial application] A court may, on an initial application in respect of a debtor 
company, make an order on any terms that it may impose, effective for the period that the court considers 
necessary, which period may not be more than 30 days, 

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect 
of the company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act; 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding 
against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or 
proceeding against the company. 



(2) [Stays, etc. --other than initial application] A court may, on an application in respect of a debtor 
company other than an initial application, make an order, on any terms that it may impose, 

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all 
proceedings taken or that might be taken in respect of the company under an Act referred to in 
paragraph (1)(a); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding 
against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or 
proceeding against the company. 

(3) [Burden of proof on application] The court shall not make the order unless 

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and 

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant 
has acted, and is acting, in good faith and with due diligence. 

11.09 (1) [Stay — Her Majesty] An order made under section 11.02 may provide that 

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax 
Act or any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to 
subsection 224(1.2) of the Income Tax Actand provides for the collection of a contribution, as defined in 
the Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the 
Employment Insurance Act, and of any related interest, penalties or other amounts, in respect of the 
company if the company is a tax debtor under that subsection or provision, for the period that the court 
considers appropriate but ending not later than 

(i) the expiry of the order, 

(ii) the refusal of a proposed compromise by the creditors or the court, 

(iii) six months following the court sanction of a compromise or an arrangement, 

(iv) the default by the company on any term of a compromise or an arrangement, or 

(v) the performance of a compromise or an arrangement in respect of the company; and 

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial 
legislation in respect of the company if the company is a debtor under that legislation and the provision 
has a purpose similar to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the 



extent that it provides for the collection of a sum, and of any related interest, penalties or other amounts, 
and the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in 
respect of a tax similar in nature to the income tax imposed on individuals under the Income Tax 
Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a 
"province providing a comprehensive pension plan"as defined in subsection 3(1) of the Canada 
Pension Plan and the provincial legislation establishes a "provincial pension plan" as defined in 
that subsection, 

for the period that the court considers appropriate but ending not later than the occurrence or time referred 
to in whichever of subparagraphs (a)(i) to (v) that may apply. 

(2) [When order ceases to be in effect] The portions of an order made under section 11.02 that affect the 
exercise of rights of Her Majesty referred to in paragraph (1)(a) or (b) cease to be in effect if 

(a) the company defaults on the payment of any amount that becomes due to Her Majesty after the order 
is made and could be subject to a demand under 

(i) subsection 224(1.2) of the Income Tax Act, 

(u) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to 
subsection 224(1.2) of the Income Tax Actand provides for the collection of a contribution, as 
defined in the Canada Pension Plan, or an employee's premium, or employer's premium, as 
defined in the Employment Insurance Act, and of any related interest, penalties or other amounts, 
or 

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of 
the Income Tax Act, or that refers to that subsection, to the extent that it provides for the 
collection of a sum, and of any related interest, penalties or other amounts, and the sum 

(A) has been withheld or deducted by a person from a payment to another person and is 
in respect of a tax similar in nature to the income tax imposed on individuals under the 
Income Tax Act, or 

(B) is of the same nature as a contribution under the Canada Pension Plan if the province 
is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of 
the Canada Pension Plan and the provincial legislation establishes a "provincial pension 
plan" as defined in that subsection; or 

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed 
by Her Majesty in exercising rights under 

(i) subsection 224(1.2) of the Income Tax Act, 

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to 
subsection 224(1.2) of the Income Tax Actand provides for the collection of a contribution, as 
defined in the Canada Pension Plan, or an employee's premium, or employer's premium, as 
defined in the Employment Insurance Act, and of any related interest, penalties or other amounts, 
or 



(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of 
the Income Tax Act, or that refers to that subsection, to the extent that it provides for the 
collection of a sum, and of any related interest, penalties or other amounts, and the sum 

(A) has been withheld or deducted by a person from a payment to another person and is 
in respect of a tax similar in nature to the income tax imposed on individuals under the 
Income Tax Act, or 

(B) is of the same nature as a contribution under the Canada Pension Plan if the province 
is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of 
the Canada Pension Plan and the provincial legislation establishes a "provincial pension 
plan" as defined in that subsection. 

(3) [Operation of similar legislation] An order made under section 11.02, other than the portions of that 
order that affect the exercise of rights of Her Majesty referred to in paragraph (1)(a) or (b), does not affect 
the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to 
subsection 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in 
the Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the 
Employment Insurance Act, and of any related interest, penalties or other amounts, or 

(c) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the 
Income Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, 
and of any related interest, penalties or other amounts, and the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in 
respect of a tax similar in nature to the income tax imposed on individuals under the Income Tax 
Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a 
"province providing a comprehensive pension plan"as defined in subsection 3(1) of the Canada 
Pension Plan and the provincial legislation establishes a "provincial pension plan" as defined in 
that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same effect and scope against any creditor, however 
secured, as subsection 224(1.2) of the Income Tax Actin respect of a sum referred to in subparagraph (c)(i), 
or as subsection 23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), 
and in respect of any related interest, penalties or other amounts. 

37. (1) [Deemed trusts] Subject to subsection (2), despite any provision in federal or provincial 
legislation that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor 
company shall not be regarded as being held in trust for Her Majesty unless it would be so regarded in the 
absence of that statutory provision. 

(2) [Exceptions] Subsection (1) does not apply in respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or 
subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this subsection referred to as 
a"federal provision"), nor does it apply in respect of amounts deemed to be held in trust under any law of a 
province that creates a deemed trust the sole purpose of which is to ensure remittance to Her Majesty in 
right of the province of amounts deducted or withheld under a law of the province if 



(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax 
Actand the amounts deducted or withheld under that law of the province are of the same nature as the 
amounts referred to in subsection 227(4) or (4.1) of the Income Tax Act, or 

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of 
the Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in 
that subsection and the amounts deducted or withheld under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, 
despite any Act of Canada or of a province or any other law, deemed to have the same effect and scope 
against any creditor, however secured, as the corresponding federal provision. 

Excise TaxAct, R.S.C. 1985, c. E-15 (as at December 13, 2007) 

222. (1) [Trust for amounts collected] Subject to subsection (1.1), every person who collects an amount 
as or on account of tax under Division II is deemed, for all purposes and despite any security interest in the 
amount, to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property 
of the person and from property held by any secured creditor of the person that, but for a security interest, 
would be property of the person, until the amount is remitted to the Receiver General or withdrawn under 
subsection (2). 

(1.1) [Amounts collected before bankruptcy] Subsection (1) does not apply, at or after the time a person 
becomes a bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any amounts that, before 
that time, were collected or became collectible by the person as or on account of tax under Division II. 

(3) [Extension of trust] Despite any other provision of this Act (except subsection (4)), any other 
enactment of Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other 
law, if at any time an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not 
remitted to the Receiver General or withdrawn in the manner and at the time provided under this Part, 
property of the person and property held by any secured creditor of the person that but for a security 
interest, would be property of the person, equal in value to the amount so deemed to be held in trust, is 
deemed 

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate 
and apart from the property of the person, whether or not the property is subject to a security interest, 
and 

(b) to form no part of the estate or property of the person from the time the amount was collected, 
whether or not the property has in fact been kept separate and apart from the estate or property of the 
person and whether or not the property is subject to a security interest 

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the 
property or in the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in 
priority to all security interests. 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007) 

67. (1) [Property of bankrupt] The property of a bankrupt divisible among his creditors shall not 
comprise 

(a) property held by the bankrupt in trust for any other person, 



(b) any property that as against the bankrupt is exempt from execution or seizure under any laws 
applicable in the province within which the property is situated and within which the bankrupt resides, 
or 

(b.1) such goods and services tax credit payments and prescribed payments relating to the essential 
needs of an individual as are made in prescribed circumstances and are not property referred to in 
paragraph (a) or (b), 

but it shall comprise 

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired 
by or devolve on him before his discharge, and 

(d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for 
his own benefit. 

(2) [Deemed trusts] Subject to subsection (3), notwithstanding any provision in federal or provincial 
legislation that has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt 
shall not be regarded as held in trust for Her Majesty for the purpose of paragraph (1)(a) unless it would be 
so regarded in the absence of that statutory provision. 

(3) [Exceptions] Subsection (2) does not apply in respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or 
subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this subsection referred to as 
a"federal provision") nor in respect of amounts deemed to be held in trust under any law of a province that 
creates a deemed trust the sole purpose of which is to ensure remittance to Her Majesty in right of the 
province of amounts deducted or withheld under a law of the province where 

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax 
Actand the amounts deducted or withheld under that law of the province are of the same nature as the 
amounts referred to in subsection 227(4) or (4.1) of the Income Tax Act, or 

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of 
the Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in 
that subsection and the amounts deducted or withheld under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and 
scope against any creditor, however secured, as the corresponding federal provision. 

86. (1) [Status of Crown claims] In relation to a bankruptcy or proposal, all provable claims, including 
secured claims, of Her Majesty in right of Canada or a province or of any body under an Act respecting 
workers'compensation, in this section and in section 87 called a "workers' compensation body", rank as 
unsecured claims. 

(3) [Exceptions] Subsection (1) does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act; 



(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to 
subsection 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in 
the Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the 
Employment Insurance Act, and of any related interest, penalties or other amounts; or 

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of thelncome 
Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in 
respect of a tax similar in nature to the income tax imposed on individuals under the Income Tax 
Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a 
"province providing a comprehensive pension plan"as defined in subsection 3(1) of the Canada 
Pension Plan and the provincial legislation establishes a "provincial pension plan" as defined in 
that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same effect and scope against any creditor, however 
secured, as subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), 
or as subsection 23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), 
and in respect of any related interest, penalties or other amounts. 

Appeal allowed with costs, ABELLA J. dissenting. 

Solicitors for the appellant: Fraser Milner Casgrain, Vancouver. 

Solicitor for the respondent: Attorney General of Canada, Vancouver. 

Ll1 	
Section 11 was amended, effective September 18, 2009, and now states: 

11.Despite anything in the Bankruptcy and Insohvency Act or the Winding-up and Restructuring Act, if an application is 
made under this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may, 
subject to the restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order 
that it considers appropriate in the circumstances. 

IC 	
The amendments did not come into force until September 18, 2009. 
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[Delivered by Lord Templeman] 

Mr. Reid. a solicitor and New Zealand national, joined the legal service of the Government of Hong 
Kong and became successively Crown Counsel, Deputy Crown Prosecutor and ultimately Acting 
Director of Public Prosecutions. in the course of his career Mr. Reid, in breach of the fiduciary duty 
which he owed as a servant of the Crown, accepted bribes as an inducement to him to exploit his 
official position by obstructing the prosecution of certain criminals. Mr. Reid was arrested, pleaded 
guilty to offences under the Prevention of Bribery Ordinance and was sentenced on 6th July 1990 to 
eight years' imprisonment and ordered to pay the Crown the sum of HK$12.4 million, equivalent to 
NZ$2.5 million, being the value of assets then controlled by Mr. Reid which could only have been 
derived from bribes. No part of the sum of HK$12.4 million has been paid by Mr. Reid. 

Among Mr. Reid's assets are three freehold properties in New Zealand. The trial Judge's finding that 
the Attorney General for Hong Kong had established an arguable case that each of the three properties 
was acquired with moneys received by Mr. Reid as bribes has not been challenged. Two of the 
freehold properties were conveyed to Mr. Reid and his wife and one to Mr. Reid's solicitor Mr. Molloy. 



The three New Zealand properties were purchased for approximately NZ$500,000. Their current value 
was not the subject of evidence before the New Zealand Court of Appeal. The total amount thought to 
have been received by Mr. Reid from bribes exceeds NZ$2.5 million. 

In the courts of New Zealand Mr. Reid and Mrs. Reid argued that part of the costs of the three New 
Zealand properties might not be derived from bribes. If so, the courts have ample means of discovering 
by means of accounts and inquiries the amount (if any) of innocent money invested in the properties 
and the proportion of the present value of the properties attributable to innocent money. It was also 
argued that Mrs. Reid might have a beneficial interest in the properties. This also could be investigated 
in due course but it does not appear that either Mrs. Reid or Mr. Molloy was a bona fide purchaser of a 
legal estate without notice. For present purposes this appeal proceeds on the assumption that the 
freehold New Zealand properties were purchased with bribes received by Mr. Reid and are held in trust 
for Mr. Reid subject to the claims of the Crown in these proceedings. 

A bribe is a gift accepted by a fiduciary as an inducement to him to betray his trust. A secret benefit, 
which mayor may not constitute a bribe, is a benefit which the fiduciary derives from trust property or 
obtains from knowledge which he acquires in the course of acting as a fiduciary. A fiduciary is not 
always accountable for a secret benefit but he is undoubtedly accountable for a secret benefit which 
consists of a bribe. In addition a person who provides the bribe and the fiduciary who accepts the bribe 
may each be guilty of a criminal offence. In the present case Mr. Reid was clearly guilty of a criminal 
offence. 

Bribery is an evil practice which threatens the foundations of any civilised society. In particular, bribery 
of policemen and prosecutors brings the administration of justice into disrepute. Where bribes are 
accepted by a trustee, servant, agent or other fiduciary, loss and damage are caused to the 
beneficiaries, master or principal whose interests have been betrayed. The amount of loss or damage 
resulting from the acceptance of a bribe mayor may not be quantifiable. In the present case the amount 
of harm caused to the administration of justice in Hong Kong by Mr. Reid in return for bribes cannot be 
quantified. 

When a bribe is offered and accepted in money or in kind, the money or property constituting the bribe 
belongs in law to the recipient. Money paid to the false fiduciary belongs to him. The legal estate in 
freehold property conveyed to the false fiduciary by way of bribe vests in him. Equity however which 
acts in personam insists that it is unconscionable for a fiduciary to obtain and retain a benefit in breach 
of duty. The provider of a bribe cannot recover it because he committed a criminal offence when he 
paid the bribe. The false fiduciary who received the bribe in breach of duty must pay and account for 
the bribe to the person to whom that duty was owed. In the present case, as soon as Mr. Reid received 
a bribe in breach of the duties he owed to the Government of Hong Kong, he became a debtor in equity 
to the Crown for the amount of that bribe. So much is admitted. But if the bribe consists of property 
which increases in value or if a cash bribe is invested advantageously, the false fiduciary will receive a 
benefit from his breach of duty unless he is accountable not only for the original amount or value of the 
bribe but also for the increased value of the property representing the bribe. As soon as the bribe was 
received it should have been paid or transferred instanter to the person who suffered from the breach 
of duty. Equity considers as done that which ought to have been done. As soon as the bribe was 
received, whether in cash or in kind, the false fiduciary held the bribe on a constructive trust for the 
person injured. Two objections have been raised to this analysis. First it is said that if the fiduciary is in 
equity a debtor to the person injured, he cannot also be a trustee of the bribe. But there is no reason 
why equity should not provide two remedies, so long as they do not result in double recovery. If the 
property representing the bribe exceeds the original bribe in value, the fiduciary cannot retain the 
benefit of the increase in value which he obtained solely as a result of his breach of duty. Secondly, it is 
said that if the false fiduciary holds property representing the bribe in trust for the person injured, and if 
the false fiduciary is or becomes insolvent, the unsecured creditors of the false fiduciary will be 
deprived of their right to share in the proceeds of that property. But the unsecured creditors cannot be 
in a better position than their debtor. The authorities show that property acquired by a trustee 
innocently but in breach of trust and the property from time to time representing the same belong in 
equity to the cestui que trust and not to the trustee personally whether he is solvent or insolvent. 
Property acquired by a trustee as a result of a criminal breach of trust and the property from time to 
time representing the same must also belong in equity to his cestui que trust and not to the trustee 
whether he is solvent or insolvent. 

When a bribe is accepted by a fiduciary in breach of his duty then he holds that bribe in trust for the 
person to whom the duty was owed. If the property representing the bribe decreases in value the 
fiduciary must pay the difference between that value and the initial amount of the bribe because he 
should not have accepted the bribe or incurred the risk of loss. If the property increases in value, the 



fiduciary is not entitled to any surplus in excess of the initial value of the bribe because he is not 
allowed by any means to make a profit out of a breach of duty. 

The courts of New Zealand were constrained by a number of precedents of the New Zealand, English 
and other common law courts which established a settled principle of law inconsistent with the 
foregoing analysis. That settled principle is open to review by the Board in the light of the foregoing 
analysis of the consequences in equity of the receipt of a bribe by a fiduciary. 

In Keech v. Sandford (1726) Sel. Cas. T. King 61 a landlord refused to renew a lease to a trustee for 
the benefit of an infant. The trustee then took a new lease for his own benefit. The new lease had not 
formed part of the original trust property, the infant could not have acquired the new lease from the 
landlord and the trustee acted innocently, believing that he committed no breach of trust and that the 
new lease did not belong in equity to his cestui que trust. The Lord Chancellor held nevertheless at 
page 62 that the trustee is the only person of all mankind who might not have the lease"; the trustee 
was obliged to assign the new lease to the infant and account for the profits he had received. The rule 
must be that property which a trustee obtains by use of knowledge acquired as trustee becomes trust 
property. The rule must, a fortiori, apply to a bribe accepted by a trustee for a guilty criminal purpose 
which injures the cestui que trust. The trustee is only one example of a fiduciary and the same rule 
applies to all other fiduciaries who accept bribes. 

In Fawcett v. Whitehouse (1829) 1 Russ. & M. 132 the defendant Whitehouse intending to enter into 
partnership with the plaintiffs Shand and Fawcett negotiated for the grant of a lease by a landlord to the 
partnership. The landlord paid Whitehouse £12,000 for persuading the partnership to accept the lease. 
The Vice-Chancellor, Sir John Leach, said at page 149 that Whitehouse "was bound to obtain the best 
terms possible for the intended partnership ... and that all he did obtain will be considered as if he had 
done his duty and had actually received the £12,000 for the new partnership, as upon every equitable 
principle he was bound to do. I am of opinion, therefore, that this is what must be called in a court of 
equity a fraud on the part of the defendant. It was in fact selling his intended partner for £12,000". The 
Vice-Chancellor made a declaration that Whitehouse "had received the £12,000 on behalf of himself 
and the plaintiffs Shand and Fawcett equally and that he was a trustee as to one-third part of that sum, 
for Shand, as to another third part ... for the plaintiff Fawcett". An appeal to the Lord Chancellor was 
dismissed by Lord Lyndhurst. Although in that case, there was no need to trace the sum of £12,000 
into other assets, the bribe of £12,000 was plainly held to be trust property. 

In Sugden v. Crossland (1856) 3 Sm. & Giff. 192 a trustee was paid £75 for agreeing to retire from the 
trust and to appoint in his place the person who had paid the £75. The Vice-Chancellor, Sir John 
Stuart, said at page 194:- 

"It has been further asked that the sum of £75 may be treated 
as a part of the trust fund, and as such may be directed to be 
paid by Horsfield to the trustee for the benefit of the cestui que 
trusts under the will. It is a well-settled principle that, if a 
trustee make a profit of his trusteeship, it shall enure to the 
benefit of his cestui que trusts. Though there is some 
peculiarity in the case, there does not seem to be any 
difference in principle whether the trustee derived the profit by 
means of the trust property, or from the office itself." 

This case is of importance because it disposes succinctly of the argument which appears in later cases 
and which was put forward by counsel in the present case that there is a distinction between a profit 
which a trustee takes out of a trust and a profit such as a bribe which a trustee receives from a third 
party. If in law a trustee, who in breach of trust invests trust monies in his own name, holds the 
investment as trust property, it is difficult to see why a trustee who in breach of trust receives and 
invests a bribe in his own name does not hold those investments also as trust property. 

In Tyrrell v. Bank of London and Others (1862) 10 H.L. Cas. 26 a solicitor acting for a bank in 
negotiating the purchase by the bank of a building known as the Hall of Commerce acquired for himself 
an interest in a larger property which included the Hall of Commerce and then sold the Hall of 
Commerce to the bank at a profit. The House of Lords held that the solicitor was a trustee for the bank 
of his interests in the Hall of Commerce but was not a trustee for the bank of that part of the retained 
property which the bank never had any intention of acquiring. The solicitor was obliged to bring into 
account the value of the retained property in calculating the profit which the solicitor had made at the 
expense of the bank. No difficulty arises from the decision in this case but at pages 59/60 Lord 



Chelmsford said that if the solicitor had been paid a sum of £5,000 to induce the bank to purchase the 
Hall of Commerce at an excessive price, the bank could have recovered damages from the solicitor but 
could not have obtained the £5,000 on the grounds that it belonged to the bank. No reason was given 
and no authority cited for these observations which were unnecessary for the decision of the appeal 
before the House and which appear to be inconsistent with the authorities to which the Board have 
already referred. 

In In re Canadian Oil Works Corporation (Hay's Case) (1875) L.R. 10 Ch. 593 the vendors of property 
to a company gave money forming part of the purchase price to a director of the company to enable 
him to subscribe for shares in the company. It was held that the money was the money of the company 
and that the shares registered in the name of the director were therefore unpaid. The judgment 
emphasised the rule that "no agent can in the course of his agency derive any benefit whatever without 
the sanction or knowledge of his principal;" per James L.J. at page 601. 

In In re Morvah Consols Tin Mining Company (McKay's Case) (1875) 2 Ch.D. 1, upon the application of 
the liquidator of an insolvent company a director was ordered to pay under section 165 of the 
Companies Act 1862 compensation for his misfeasance in accepting 600 paid-up shares in the 
company from the vendor of property to the company. Mellish L.J. said at page 5:- 

"Either as a matter of bargain or as a present to the agent of 
the purchaser, it was in consideration of a benefit which the 
vendor had received from the company's agents. Now it is 
quite clear that, according to the principles of a Court of 
Equity, all the benefit which the agent of the purchaser 
receives under such circumstances from the vendor must be 
treated as received for the benefit of the purchaser." 

A similar decision was reached in In re Caerphilly Colliery Company (Pearson's Case) (1877) 5 Ch. D 
336 where a director received paid-up shares from the vendor of property to the company. Jessel M. R. 
referring to Sir Edwin Pearson the director in question said at pages 340/341: - 

"That being the position of Sir Edwin Pearson, can he be 
allowed to say in a Court of Equity that he, having received a 
present of part of the purchase money, and being knowingly in 
the position of agent and trustee for the purchasers, can retain 
that present as against the actual purchasers? It appears to 
me that, upon the plainest principles of equity and good 
conscience, he cannot .... he cannot, in the fiduciary position 
he occupied, retain for himself any benefit or advantage that 
he obtained under such circumstances. He must be deemed 
to have obtained it under circumstances which made him 
liable, at the option of the cestui que trust, to account either for 
the value at the time of the present he was receiving, or to 
account for the thing itself and its proceeds if it had increased 
in value." 

This is an emphatic pronouncement by the most distinguished equity judge of his generation that the 
recipient of a bribe holds the bribe and the property representing the bribe in trust for the injured 
person. 

Different reasoning and a different result followed m The Metropolitan Bank v. Heiron (1880) 5 Ex.D. 
319. This was a decision of a distinguished Court of Appeal heard and determined on one day, 5th 
August, perilously close to the long vacation without citation of any of the relevant authorities. An 
allegation of the receipt of a bribe by director was considered m 1872 by the Board of Directors of the 
company and they decided to take no action. In 1870 the company sued to recover the bribe of £250 
and it was held that the action was barred by the Statute of Limitations. James L. J. said at page 323:- 

"The ground of this suit is concealed fraud. If a man receives 
money by way of a bribe for misconduct against a company or 
cestui que trust, or any person or body towards whom he 
stands in a fiduciary position, he is liable to have that money 
taken from him by his principal or cestui que trust. But it must 
be borne in mind that that liability is a debt only differing from 



ordinary debts in the fact that it is merely equitable, and in 
dealing with equitable debts of such a nature Courts of Equity 
have always followed by analogy the provisions of the Statute 
of Limitations, in cases in which there is the same reason for 
making the length of time a bar as in the case of ordinary legal 
demands." 

This judgment denies that any proprietary interest exists in the bribe. Brett L.J. at page 324 said that:- 

"It seems to me that the only action which could be maintained 
by the company or by the liquidator of the company against 
this defendant would be an action in equity founded upon the 
alleged fraud of the defendant. Neither at law nor in equity 
could this sum of £250 be treated as the money of the 
company, until the court, in an action by the company, had 
decreed it to belong to them on the ground that it had been 
received fraudulently as against them by the defendant." 

This is a puzzling passage which appears to mean that a proprietary interest in the bribe arises as 
soon as a court has found that a bribe has been accepted. 

Cotton L.J. at page 325 said:- 

"Here the money sought to be recovered was in no sense the 
money of the company, unless it was made so by a decree 
founded on the act by which the trustee got the money into his 
hands. It is a suit founded on breach of duty or fraud by a 
person who was in the position of trustee, his position making 
the receipt of the money a breach of duty or fraud. It is very 
different from the case of a cestui que trust seeking to recover 
money which was his own before any act wrongfully done by 
the trustee." 

This observation does draw a distinction between monies which are held on trust and are taken out by 
the trustee and monies which are not held on trust but which the trustee receives in circumstances 
which oblige him to pay the money into the trust. The distinction appears to be inconsistent with Keech 
v. Sandford (1726) Sel. Cas. T. King 61 and with those authorities which make the recipient of the bribe 
liable for any increase in value. The decision in Metropolitan Bank v. Heiron (1880) Ex. D. 319 is 
understandable given the finding that the fraud was made known to the company more than six years 
before the action was instituted. But the same result could have been achieved by denying an 
equitable remedy on the grounds of delay or ratification. 

It has always been assumed and asserted that the law on the subject of bribes was definitively settled 
by the decision of the Court of Appeal in Lister & Co. v. Stubbs (1890) 45 Ch.D. 1. 

In that case the plaintiffs, Lister & Co., employed the defendant, Stubbs, as their servant to purchase 
goods for the firm. Stubbs, on behalf of the firm, bought goods from Varley & Co. and received from 
Varley & Co. bribes amounting to £5,541. The bribes were invested by Stubbs in freehold properties 
and investments. His masters, the firm Lister & Co., sought and failed to obtain an interlocutory 
injunction restraining Stubbs from disposing of these assets pending the trial of the action in which they 
sought inter alia £5,541 and damages. in the Court of Appeal the first judgment was given by Cotton 
L.J. who had been party to the decision in Metropolitan Bank v. Heiron (1880) 5 Ex. D. 319. He was 
powerfully supported by the judgment of Lindley L.J. and by the equally powerful concurrence of 
Bowen L.J. Cotton L.J. said at page 12 that the bribe could not be said to be the money of the plaintiffs. 
He seemed to be reluctant to grant an interlocutory judgment which would provide security for a debt 
before that debt had been established. Lindley L.J. said at page 15 that the relationship between the 
plaintiffs, Lister & Co., as masters and the defendant, Stubbs, as servant who had betrayed his trust 
and received a bribe:- 

... is that of debtor and creditor; it is not that of trustee and 
cestui que trust. We are asked to hold that it is - which would 
involve consequences which, 1 confess, startle me. One 
consequence, of course, would be that, if Stubbs were to 



become bankrupt, this property acquired by him with the 
money paid to him by Messrs. Varley would be withdrawn 
from the mass of his creditors and be handed over bodily to 
Lister & Co. Can that be right? Another consequence would 
be that, if the appellants are right, Lister & Co. could compel 
Stubbs to account to them, not only for the money with 
interest, but for all the profit which he might have made by 
embarking in trade with it. Can that be right?" 

For the reasons which have already been advanced their Lordships would respectfully answer both 
these questions in the affirmative. If a trustee mistakenly invests moneys which he ought to pay over to 
his cestui que trust and then becomes bankrupt, the monies together with any profit which has accrued 
from the investment are withdrawn from the unsecured creditors as soon as the mistake is discovered. 
A fortiori if a trustee commits a crime by accepting a bribe which he ought to pay over to his cestui que 
trust, the bribe and any profit made therefrom should be withdrawn from the unsecured creditors as 
soon as the crime is discovered. 

The decision in Lister v. Stubbs is not consistent with the principles that a fiduciary must not be allowed 
to benefit from his own breach of duty, that the fiduciary should account for the bribe as soon as he 
receives it and that equity regards as done that which ought to be done. From these principles it would 
appear to follow that the bribe and the property from time to time representing the bribe are held on a 
constructive trust for the person injured. A fiduciary remains personally liable for the amount of the 
bribe if, in the event, the value of the property then recovered by the injured person proved to be less 
than that amount. 

The decisions of the Court of Appeal m The Metropolitan Bank v. Heiron (1880) 5 Ch. D. 319 and Lister 
v. Stubbs are inconsistent with earlier authorities which were not cited. Although over 100 years has 
passed since Lister v. Stubbs, no one can be allowed to say that he has ordered his affairs in reliance 
on the two decisions of the Court of Appeal now in question. Thus no harm can result if those decisions 
are not followed. 

The decision in Lister v. Stubbs was followed in Powell & Thomas v. Evans Jones & Co. [1905] 1 K. B. 
11 and A.G. v. Goddard [1929] 98 L.J.K.B. 743. In Regal (Hastings) Ltd. v. Gulliver (19421 1 All. E.R.  
378 shares intended to be acquired by directors at par to avoid them giving a guarantee of the 
obligations under a lease were sold at a profit and the directors were held to be liable to the company 
for the proceeds of sale, applying Keech v. Sandford. 

In Reading v. A.G. 1[ 951 A] C. 507 , the Crown confiscated thousands of pounds paid to an army 
sergeant who had abused his official position to enable drugs to be imported. The Crown was allowed 
to keep the confiscated monies to avoid circuity of action. 

Finally in Islamic Republic of Iran Shipping Lines v. Denby [1987] 1 Lloyd's Report 367 Leggatt J. 
followed Lister v. Stubbs as indeed he was bound to do. 

The authorities which followed Lister v. Stubbs do not cast any new light on that decision. Their 
Lordships are more impressed with the decision of Lai Kew Chai J. in Sumitomo Bank Limited v. 
Kartika Ratna Thahir [1993] 1 S.L.R. 735. In that case General Thahir who was at one time general 
assistant to the President Director of the Indonesian State Enterprise named Pertamina opened 17 
bank accounts in Singapore and deposited DM54 million in those accounts. The money was said to be 
bribes paid by two German contractors tendering for the construction of steel works in West Java. 
General Thahir having died, the monies were claimed by his widow, by the estate of the deceased 
General and by Pertamina. After considering in detail all the relevant authorities the judge determined 
robustly at page 810 that Lister v. Stubbs was wrong and that its "undesirable and unjust 
consequences should not be imported and perpetuated as part of the law of Singapore. Their 
Lordships are also much indebted for the fruits of research and the careful discussion of the present 
topic in the address entitled "Bribes and Secret Commissions" delivered by Sir Peter Millett to a 
meeting of the Society of Public Teachers of Law at Oxford in 1993 and published in the Restitution 
Law Review [1993] R.L.R. 7. The following passage elegantly sums up the views of Sir Peter Millett:- 

"( The fiduciary) must not place himself in a position where his 
interest may conflict with his duty. If he has done so, equity 
insists on treating him as having acted in accordance with his 
duty; he will not be allowed to say that he preferred his own 



interest to that of his principal. He must not obtain a profit for 
himself out of his fiduciary position. If he has done so, equity 
insists on treating him as having obtained it for his principal; 
he will not be allowed to say that he obtained it for himself. He 
must not accept a bribe. If he has done so, equity insists on 
treating it as a legitimate payment intended for the benefit of 
the principal; he will not be allowed to say that it was a bribe." 

The conclusions reached by Lai Kew Chai J. in Sumitomo Bank Limited v. Kartika Ratna Thahir [1993] 
1 S.L.R. 735 and the views expressed by Sir Peter Millett were influenced by the decision of the House 
of Lords in Boardman v. Phipps  [1967] 2 A.C. 46  which demonstrates the strictness with which equity 
regards the conduct of a fiduciary and the extent to which equity is willing to impose a constructive trust 
on property obtained by a fiduciary by virtue of his office. In that case a solicitor acting for trustees 
rescued the interests of the trust in a private company by negotiating for a takeover bid in which he 
himself took an interest. He acted in good faith throughout and the information which the solicitor 
obtained about the company in the takeover bid could never have been used by the trustees. 
Nevertheless the solicitor was held to be a constructive trustee by a majority in the House of Lords 
because the solicitor obtained the information which satisfied him that the purchase of the shares in the 
takeover company would be a good investment and the opportunity of acquiring the shares as a result 
of acting for certain purposes on behalf of the trustees; see per Lord Cohen at page 103. If a fiduciary 
acting honestly and in good faith and making a profit which his principal could not make for himself 
becomes a constructive trustee of that profit then it seems to their Lordships that a fiduciary acting 
dishonestly and criminally who accepts a bribe and thereby causes loss and damage to his principal 
must also be a constructive trustee and must not be allowed by any means to make any profit from his 
wrongdoing. 

The New Zealand Court of Appeal in the present case declined to enter into the merits of Lister c. 
Stubbs, founding itself on a passage in the judgment of this Board delivered by Lord Scarman in Tai 
Hing Cotton Mill Ltd. v. Liu Chong Hing Bank Ltd.  (1986) A.C. 80 , 108 where his Lordship said the duty 
of the New Zealand Court of Appeal was not to depart from a settled principle of English law. While 
their Lordships regard the application of stare decisis in the New Zealand Court of Appeal as a matter 
for that Court, they desire to make the following remarks, in case Lord Scarman's comments in Tai 
Hing Cotton Mill Ltd. v. Liu Chong Hing Bank Ltd. have in any way been misunderstood. 

In the present case the Court of Appeal did not say and could not have meant that it was bound by a 
decision of the English Court of Appeal, since for many years the New Zealand courts have not 
regarded themselves as bound by decisions of the House of Lords, although of course continuing to 
pay great respect to them. The reasoning of the Court of Appeal, as their Lordships understand it, was 
rather that in the absence of differentiating local circumstances the Court should follow a decision 
representing contemporary English law, leaving its correctness for consideration by this Board. Without 
in any way criticising that approach in the circumstances of this case, where the decision in question 
was of such long standing, their Lordships wish to add that nevertheless the New Zealand Court of 
Appeal must be free to review an English Court of Appeal authority on its merits and to depart from it if 
the authority is considered to be wrong. Hart v. O'Connor  [1985] A.C. 1000 to which Lord Scarman 
referred in the passage mentioned by the Court of Appeal concerned the very different situation of the 
Court of Appeal wishing to apply English law but, in the judgment of this Board, misapprehending the 
state of the contemporary law. In any case where the New Zealand Court of Appeal has to decide 
whether to follow an English authority, its own views on the issue, untrammelled by authority, will 
always be of great assistance to the Board. 

The Attorney General for Hong Kong has registered caveats against the title of the three New Zealand 
properties. He seeks to renew the caveats to prevent any dealing with the property pending the hearing 
of proceedings which, their Lordships are informed, have been initiated for the purpose of claiming the 
properties on a constructive trust. The respondents oppose the renewal of the caveats on the grounds 
that the Crown had no equitable interest in the three New Zealand properties. For the reasons 
indicated their Lordships consider that the three properties so far as they represent bribes accepted by 
Mr. Reid are held in trust for the Crown. 

Before parting with this appeal their Lordships wish to express their appreciation for the eloquent and 
well structured submissions made by Mr. David Oliver Q.C. on behalf of the Attorney General for Hong 
Kong and by Mr. Antony White on behalf of the respondents. 

Their Lordships will therefore humbly advise Her Majesty that this appeal should be allowed. Since an 
unfulfilled order has been made against Mr. Reid in the courts of Hong Kong to pay HK$12.4 million, 



his purpose in opposing the relief sought by the Crown in New Zealand must reflect the hope that the 
properties, in the absence of a caveat, can be sold and the proceeds whisked away to some Shangri 
La which hides bribes and other corrupt monies in numbered bank accounts. In these circumstances 
Mr. and Mrs. Reid must pay the costs of the Attorney General before the Board and in the lower courts; 
as regards Mr. Molloy the costs orders in his favour in the High Court and in the Court of Appeal should 
be set aside and Mr. Molloy must repay any sums that have been paid to him. There will be no order 
against Mr. Molloy for the costs incurred by the Attorney General before the Board. 
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`Delivered by Lord Mustill] 

[18] 

On 11th July 1988 the Bank of New Zealand Limited (hereafter "the bank") caused receivers to be 
appointed under the terms of a debenture issued by Goldcorp Exchange Limited (hereafter "the 
company"), dealer in gold and other precious metals. The company was then and still remains 
hopelessly insolvent. Amongst its assets is a stock of gold, silver and platinum bullion. Even if the 
company had not been brought down by dealings unconnected with bullion this stock would have been 
far short of what was needed to satisfy numerous contracts under which members of the public had 
purchased precious metals for future delivery. The discovery that not only was there a shortfall in 
available bullion but also that the stock of bullion had been dealt with Internally in a manner quite 
different from what had been promised by the vendors in their promotional literature has aroused great 



indignation amongst the members of the public {more than. 1000) whose faith in the promises made by 
the vendors has proved to be misplaced: These feelings were exacerbated when it was realised that 
the debt secured by the debenture and the floating charge which it created were in excess of the entire 
assets of the company - including the stocks of bullion, so that if the secured interest of the bank is 
satisfied in preference to the claims of the purchasers, the latter will receive nothing at all. This has 
impelled the private investors (hereafter collectively referred to as "the customers") to assert in the 
liquidation of the company. not their unanswerable personal claims against the company for damages 
or for the repayment of sums paid in advance, but claims of a proprietary nature; in the first instance as 
regards the remaining stock of bullion, and at a later stage of the litigation asserted by reference to the 
monies paid under the various purchase contracts, or to a proportion of the company's general assets 
seen as representing the monies so paid. 

In response, the receivers applied to the High Court under section 345 of the Companies Act 1955 for 
directions concerning the disposal of the remaining bullion. They have pursued proceedings of great 
complexity, very skilfully marshalled by Thorp J. in such a manner as to enable decisions to be given in 
principle with regard to various categories of customer and thus to minimise the inevitable cost and 
delay involved in the investigation of so many and diverse c}alms. The outcome has been the 
settlement, or disposal by court decisions against which there is no appeal, of claims by several types 
of customer. There remain three categories, forming the subject matter of the present appeal. The first 
and largest category comprises those customers who have come to be known as non-allocated 
claimants". These were customers who had purchased bullion for future delivery. At the time when the 
bank's floating charge crystall ised upon the appointment of receivers, there had not been any 
appropriation of specific and segregated parcels of bullion to the individual purchase contracts. The 
second category of claimant has only one member, namely Mr. S. P. Liggett, whose case resembles 
that of the non-alloeated claimants but has certain additional features upon which he relies to contend 
that his claim will succeed even if the rights of the non-allocated claimants are subordinated to those of 
the bank. The third category of claimant consists of those who had made contracts for the purchase of 
bullion from Walker & Hall Commodities Limited before the business of that company was acquired by 
the company in 1986. 

In the High Court all the claims were founded on the proposition that the customers had, or must be 
deemed to have, proprietary interests in bullion which could be traced -into the stock remaining on 
liquidation. Thorp J. rejected the claims of the non-allocated claimants and of Mr. Liggett (save in one 
respect which is not directly before the Board), but allowed the claims of the Walker & Hall claimants. 
1 n the case of the latter His Honour limited the amount of the remedy by reference to a question of 
tracing to which their Lordships must later refer. On appeal [1993] 1 N.Z.L.R. 257, the Court of Appeal 
agreed with Thorp J.in holding that the first two categories of customer had no proprietary rights to the 
bullion. The scope of the debate was, however, enlarged to embrace a new claim to a proprietary 
remedy related directly or indirectly to the original payments of price by t he customers under the 
purchase contracts. On this part of the appeal the court was divided in opinion. Sir Robin Cooke P. and 
Gault .1. found in favour of the non-allocated claimants and Mr. Liggett, albeit for reasons which were 
not identical, and went on to hold that the entire amount of the purchase monies could be traced into 
the general assets of the company. McKay. 1. rejected this basis of claim. The position as regards the 
Walker & Hall claimants was the subject of procedural complications which their Lordships must later 
describe. The receivers and the bank have appealed to the Board in relation to all three categories of 
customer. 

I. Non-allocated claimants 

The facts. 

Dealings in gold coins and ingots as consumer products are a comparative innovation in New Zealand. 
In the forefront of developing the market was a predecessor of Goldcorp Exchange Limited. (Details of 
the alterations in the management and corporate structure of the concerns which acted as vendors in 
the transactions giving rise to the present litigation are complex, but they are not material to the issues 
now before the Board, and it is convenient to refer simply to "the company"). 

Although the course of business between the company and the non-allocated claimants was not wholly 
consistent. and the documents varied somewhat from time to time, the general shape of the business 
was always as follows. Sales were promoted m various ways, particularly through glossy, illustrated 
brochures. So far as presently material the brochures offered two methods of purchasing bullion: "The 
first is what we call physical delivery and the second is non-allocated metal". After explaining how 
purchases of granules, ingots and coins could be made for physical delivery a typical brochure 
described the procedure for purchasing non-allocated metal. which (it was said) was "preferred by the 



majority of investors and ... recognised as the most convenient and safe way of purchasing metal 
According to this brochure:- 

"Basically you agree to buy metal at the prevailing market rate and a paper 
transaction takes place. [The company) ° is responsible for storing and 
insuring your metal free of charge and you are given a 'Non-Allocated 
invoice which verifies your ownership of the metal. In the case of gold 
or .silver, physical delivery can be taken upon; seven days notice and 
payment of nominal- delivery charges." 

A later version of the brochure said that:- 

"Basically you agree to buy and sell as with physical bullion, but receive a 
certificate of ownership rather than the metal. The metal is stored in a vault 
on your behalf. 

What protection have I that Goldcorp will delivery 

The metal stocks of Goldcorp are audited monthly by Peat Marwick, to 
ensure there are sufficient stocks to meet all commitments." 

If a member of the public decided to make a purchase on the non-allocated basis he or she received a 
certificate stating: - 

"This 15 a certificate for Non-Allocated Metal stored and insured by [the 
company]. Delivery may be taken within seven days upon payment of 
delivery charges." 

Later, the certificate was altered so as to read;- 

This is to Certify that 
is the registered holder of 

*** [quantity FINE GOLD *** 

The above metal is stored and insured free of charge by Goldcorp 
Exchange Ltd on a non-allocated basis. Delivery may be taken upon seven 
days notice and payment of dell very charges. The owner shall be entitled to 
the collection of the bullion, or funds from the sale of but hon, only upon 
presentation of this Certificate. " 

In addition to the documentation there were of course preliminary discussions between the customer 
and the company. Whilst these varied in detail from one occasion to another the following general 
description by McKay J. [1993] 1 N.Z.L.R. 257, 296-297, was accepted as correct for the purposes of 
argument:- 

"The wording makes it clear that the investor is not merely depositing 
money or acquiring a contractual right to be supplied at some later date 
after giving seven days' notice. The wording describes an actual purchase 
of gold or silver which will then be stored free of charge and insured by 
Exchange. Delivery is available on seven days notice and on payment of a 
small fee for ingotting. This suggests that although there will be physical 
bullion held in storage for the investor and insured for him. It will be part of a 
larger bulk and will require ingotting before he can take delivery of his 
specific entitlement. In the meantime, he will have an interest, along with 
other investors, in the bulk which is being held and stored by Exchange for 
him and for other investors. 

That certainly was the perception of investors. As the Judge said: 



'No-one could read the claimants' affidavits, still less hear the evidence 
given by them on cross-examination, without being convinced of the depth 
and genuineness of their belief that by accepting the invitation to purchase 
on a non-allocated basis they were not simply buying "gilt edged 
investments", but gold itself. The speed and strength of their reaction to 
advice that Exchange had not stored bullion sufficient to cover their "bullion 
certificates" made that plain.' 

In an appendix to his submissions on behalf of the non-allocated claimants Mr. Finnigan collected 
numerous extracts from the affidavits filed on their behalf. These amply support the Judge's finding. 
They depose to the various statements made to them on behalf of Exchange. all emphasising the 
absence of security problems, the fact that their bullion would be stored in safe keening and would be 
safer than if they took delivery of it, the risks of storing bullion at one's own home, and the safety and 
security offered by storage with Exchange. Verbal assurances were also given that not only was the 
bullion insured, but the metal stocks were audited monthly by a large and respected firm of chartered 
accountants. Some deponents relied particularly on this factor as a guarantee that there would always 
be sufficient bullion to cover all the certificates issued by Exchange as was indicated in its brochures. 
Others refer to correspondence with Exchange which reinforced their belief that their metal was 
physically stored in vaults on their behalf. A number of investors received letters in connection with 
Exchange's audit asking them to confirm' the amount of non-allocated bullion we hold on your behalf as 
at 31 March'. 

Exchange's evidence as to what investors were told is more consistent with Exchange's brochures and 
with the evidence of investors. Mr. Campbell, who was Bullion Manager from January 1984 until the 
receivership, said at para. 7.2 that it was invariably explained to the non-allocated investors that the 
bullion purchased 'was not set aside as that person's metal, but instead was stored as part of the 
company's overall stock of bull ion', that 'the bullion was stored and insured by the company', and as to 
sale keeping that 'they would not have to worry about security problems or storing the bullion in their 
own homes'. This suggests that the bullion would be stored in bulk rather than on an allocated basis, 
but that it would be physically stored and held safely for the investor." 

II. The issues. 

As already seen, by the time the judgment m the Court of Appeal had been delivered the proprietary 
claims of the customers had been widened to comprise not only bullion but also the general assets of 
the company, to an extent representing the sums originally paid by way of purchase price. The 
following issues now arise for consideration:- 

(i) Did the property in any bullion pass to the customers immediately upon 
the making of the purchases - 

(a) simply by virtue of contract of purchase itself, or 

(b) by virtue of the written and oral statements made in the 
brochures and by the company's employees? (Although these 
were referred to in argument as representations their 
Lordships believe them to be more in the nature of contractual 
undertakings, and therefore call them "the collateral 
promises"). 

(ii) Did the property in any bullion subsequently acquired by the company 
pass to the customer upon acquisition? 

(iii) When the customers paid over the purchase monies under the contract 
of sale, did they retain a beneficial interest in them by virtue of an express 
or constructive trust? 

(iv) Should the court now grant a restitutionary remedy of a proprietary 
character m respect of the purchase moneys? 

If the answer to any of these questions is in the affirmative it will be necessary to consider the extent to 
which the customer's rights in the relevant subject matter can be applied to the bullion or other assets 



now in the possession of the company. 

III. Title to bullion: the sale contracts 

Their Lordships begin with the question whether the customer obtained any form of proprietary interest, 
legal or equitable, simply by virtue of the contract of sale, independently of the collateral promises. In 
the opinion of their Lordships the answer is so clearly that he did not that it would be possible simply to 
quote section 18 of the Sale of Goods Act 1908 (New Zealand) (corresponding to section 16 of the 
Sale of Goods Act 1893 {UK}) and one reported case and turn to more difficult issues. It is however 
convenient to pause for a moment to consider why the answer must inevitably be negative, because 
the reasons for this answer are the same as those which stand in the way of the customer-s at every 
point of the case. It is common ground that the contracts in question were for the sale of unascertained 
goods. For present purposes, two species of unascertained goods may be distinguished. First, there 
are generic goods. These are sold on terms which preserve the seller's freedom to decide for himself 
how and from what source he will obtain goods answering the contractual description. Secondly, there 
are "goods sold ex-bulk". By this expression their Lordships denote goods which are by express 
stipulation to be supplied from a fixed and a pre-determined source, from within which the seller may 
make his own choice (unless the contract requires it to be made in some other way) but outside which 
he may not go. For example, "1 sell you 60 of the 100 sheep now on my farm". 

Approaching these situations a priori common sense dictates that the buyer cannot acquire title until it 
is known to what goods the title relates. Whether the property then passes will depend upon the 
intention of the parties and in particular on whether there has been a consensual appropriation of 
particular goods to the contract. On the latter question the law is not straightforward, and if i— had been 
decisive of the present appeal it would have been necessary to examine cases such as Carlos 
Federspiel & Co. S.A. v. Charles Twigg & Co. Ltd. [1957] 1 Lloyd's Rep. 240 and other cases cited in 
argument. In fact, however, the case turns not on appropriation but on ascertainment, and on the latter 
the law has never been in doubt. It makes no difference what the parties intended if what they intend is 
impossible: as is the case with an immediate transfer of title to goods whose identity is not yet known. 
As Lord Blackburn wrote m his treatise on The Effect of the Contract of Sale, 1st ed. (1845), pages 
122-123, a principal inspiration of the Sale of Goods Act 1893:- 

"The first of the rules that the parties must be agreed as to the specific goods on which 
the contract is to attach before there can be a bargain and sale, is one that is founded on 
the very nature of things. Till the parties are agreed on the specific individual goods the 
contract can be no more than a contract to supply goods answering a particular 
description, and since the vendor would fulfil his part of the contract by furnishing any 
parcel of goods answering that description, and the purchaser could not object to them if 
they did answer the description, it is clear there can be no intention to transfer the 
property in any particular lot of goods more than another, till it is ascertained which are 
the very goods sold. This rule has existed at all times; it is to be found in the earliest 
English law books ... " 

It makes no difference, although the goods are so far ascertained that the 
parties have agreed that they shall be taken from some specified larger 
stock. In such a case the reason .still applies: the parties did not intend to 
transfer the property in one portion of the stock more than in another, and 
the law which only gives effect to their intention, does not transfer the 
property in any individual portion" 

Their Lordships have laboured this point, about which there has been no dispute, simply to show that 
any attempt by the non-allocated claimants to assert that a legal title passed by virtue of the sale would 
have been defeated, not by some and legal technicality but by what Lord Blackburn called "the very 
nature of things". The same conclusion applies, and for the same reason. to any argument that a title in 
equity was created by the sale, taken in isolation from the collateral promises. It is unnecessary to 
examine in detail the decision of the Court of Appeal in in re Wait [1927] 1 Ch, 606 for the facts were 
crucially different. There, the contract was for a sale ex-bulk. The 500 tons in question formed part of a 
larger quantity shipped on board a named vessel; the seller could supply from no other source; and 
once the entire quantity had been landed and warehoused the buyer could point to the bulk and say 
that his goods were definitely there although he could not tell which part they were. It was this feature 
which prompted the dissenting opinion of Sargant L.J. that the sub purchasers had a sufficient partial 
equitable interest in the whole to found a claim for measuring-out and delivery of 500 tons. No such 
feature exists here. Nevertheless, the reasoning contained in the judgment of Atkin L.J., at pages 625-
641, which their Lordships' venture to find irresistible. points unequivocally to the conclusion that under 



a simple contract for the sale of unascertained goods no equitable title can pass merely by virtue of the 
sale. 

This is not, of course, the end of the matter. As Atkin L.J. himself acknowledged at page 636:- 

"[The rules m the statute] have, of course. no relevance when one is 
considering rights 1 legal or equitable, which may come into existence 
dehors the contract for sale. A seller or a purchaser may, of course. create 
any equity he pleases by way of charge, equitable assignment or any other 
dealing with or disposition of goods, the subject matter of sale: and he may, 
of course, create such an equity as one of the terms expressed in the 
contract of sale. ,. 

Their Lordships therefore turn to consider whether there is anything in the collateral promises which 
enables the customers to overcome the practical objections to an immediate transfer of title. The most 
direct route would be to treat the collateral promises as containing a declaration of trust by the 
company in favour of the customer. The question then immediately arises - What was the subject 
matter of the trust? The only possible answer, so far as concerns an immediate transfer of title on sale. 
Is that the trust related to the company's current stock of bullion answering the contractual description; 
for there was no other bull ion to which the trust could relate. Their Lordships do not doubt that the 
vendor of goods sold ex-bulk can effectively declare himself trustee of the bulk in favour of the buyer, 
so as to confer pro tanto an equitable title. But the present transaction was not of this type. The 
company cannot have intended to create an interest in its general stock of gold which would have 
inhibited any dealings with it otherwise than for the purpose of delivery under the non-allocated sale 
contracts. Conversely the customer, who is presumed to have intended that somewhere in the bullion 
held by or on behalf of the company there would be stored a quantity representing "his" bullion, cannot 
have contemplated that his rights would be fixed by reference to a combination of the quantity of bullion 
of the relevant description which the company happened to have in stock at the relevant time and the 
number of purchasers who happened to have open contracts at that time for goods of that description. 
To understand the transaction in this way would be to make it a sale of bullion ex-bulk, which on the 
documents and findings of fact it plainly was not. 

Nor is the argument improved by re-shaping the trust, so as to contemplate that the property in the res 
vendita did pass to the customer, albeit m the absence of delivery, and then merged in a general 
equitable title to the pooled stock of bullion. Once again the argument contradicts the transaction. The 
customer purchased for the physical delivery on demand of the precise quantity of bullion fixed by his 
contract, not a shifting proportion of a shifting bulk, prior to delivery. It is of course true that a vendor 
may agree to retain physical possession of the goods on behalf of his purchaser after the sale has 
been completed, and that there may be a constructive delivery and redelivery of possession, so as to 
transform the vendor into a bailee or pledgee without the goods actually changing hands: See per 
Lord Atkinson in Dublin City Distillery Ltd. v. Doherty [1914] A.C. 823, at page 844. Lord Atkinson was 
there contemplating a situation, such as existed in the Dublin City case itself, where the goods held in 
the warehouse were already identified (by numbers on the casks: see page 825), so that the contract 
was one for the sale of specific goods under which the property would pass at once to the vendee. The 
case is, however, quite different where the sale is of generic goods. Even if the present contract had 
been a sale ex-bulk, in the sense that the contractual source was the bulk of bullion in the store, 
section 18 of the 1908 Act would have prevented the property from passing on sale: see Laurie v. 
Dubin & Sons [19261 1 K.B. 223 and Whitehouse v. Frost (1810) 12 East. 614. The present case is 
even more clear, since the customers contracted to purchase generic goods without any stipulation as 
to their source. 

The next group of arguments for the non-allocated claimants all turn on an estoppel, said to derive from 
the collateral promises. Their Lordships derive no assistance from cases such as Waltons Stores 
(Interstate) Ltd. v. Maher [1988] 64 CLR 387 and Commonwealth of Australia. v. Verwayen (1990) 95 
ALR: 321 which show that on occasion a party may estop himself from relying on the protection of the 
statute. No such estoppel could assist the customers here, for the problem facing them at every turn is 
not section 18, but the practical reality underlying it which Lord Blackburn called "the very nature of 
things": namely that it is impossible to have a title to goods, when nobody knows to which goods the 
title relate, The same objection rules out reliance on cases such as In re Sharpe [1980 J 1 WLR. 219 
concerning what is called a proprietary estoppel. 

A more plausible version of the argument posits that the company, having represented to its customers 
that they had title to bullion held in the vaults, cannot now be heard to say that they did not. At first 
sight this argument gains support from a small group of cases, of which Knights v. Wiffen (870) LR 5 



Q.B. 660 is the most prominent. Wiffen had a large quantity of barley lying in sacks in his granary, 
close to a railway station. He agreed to sell 80 quarters of this barley to Maris, without appropriating 
any particular sacks. Maris sold 60 quarters to Knights, who paid for them and received in exchange a 
document signed by Maris addressed to the station master, directing him to deliver 60 quarters of 
barley. This was shown by the station master to Wiffen who told him that when he got the forwarding 
note the barley would be put on the line. Knights gave a forwarding note to the station master for 60 
quarters of barley. Maris became bankrupt, and Wiffen, as unpaid vendor, refused to part with the 
barley. Knights sued Wiffen in trover, to which Wiffen pleaded that the barley was not the property of 
the plaintiff. A very strong court of Queen's Bench found in favour of the plaintiff. Blackburn J. 
explained the matter thus, at pages 655-666:- 

"No doubt the law is that until an appropriation from a bulk is made, so that 
the vendor has said what portion belongs to him and what portion belongs 
to the buyer, the goods remain "in solido, and no property passes. But can 
Wiffen here be permitted to say, 'I never set aside any quarters?' .... The 
defendant knew that, when he assented to the delivery order, the plaintiff, 
as a reasonable man would rest satisfied -.. The plaintiff may well say, 'I 
abstained from active measures in consequence of your statement, and I 
am entitled to hold you precluded from denying that what you stated was 
true'." 

There may perhaps be a shadow over this decision, notwithstanding the high authority of the court: see 
the observations of Brett L.J. in Simm v. Anglo-American Telegraph Co. (1879) 5 QED 188 at page 
212. Assuming that the decision was nevertheless correct t The question is whether it applies to the 
present case. Their Lordships consider that, notwithstanding the apparent similarities, it does not. The 
agreement for sale in Knight v. Wiffen (supra) was a sale ex-bulk, or at least it must have been seen as 
such, for ctherwise Blackburn J's judgment would have contradicted his treatise in the passage above 
quoted. 

On this view, the bulk was the whole of the stock in Wiffen' s warehouse. This stock was therefore 
committed to the purchase to the extent that Wiffen could not properly have sold the whole of it without 
making delivery of part to his buyer. Another and more important aspect of the same point is that the 
bulk actually existed. The effect of Wiffen's representation was to preclude him from denying to the 
sub-purchaser, Knights, that he had made a sufficient appropriation from the fixed and identified bulk to 
give the intermediate purchaser, and hence Knights himself, the proprietary interest sufficient to found 
a claim in trover. The present case is quite different, for there was no existing bulk and therefore 
nothing from which a title could be carved out by a deemed appropriation. The reasoning of Knights v. 
Wiffen (supra) does not enable a bulk to be conjured into existence for this purpose simply through the 
chance that the vendor happens to have some goods answering the description of the res vendita in its 
trading stock at the time of the sale - quite apart, of course, from the fact that if all the purchasers 
obtained a deemed title by estoppeq there would not be enough bullion to go around. 

All this aside, there is another reason why the argument founded on estoppel cannot prevail. The 
answer is given by Mellor J. in Knights v. Wiffen itself, at pages 666-667, where quoting from 
Blackburn's Contract of Sale page 162 he says:- 

"This is a rule [i.e. the estoppel], which, within the limits applied by law, is of 
great equity; for when parties have agreed to act upon an assumed state of 
facts, their rights between themselves are justly made to depend on the 
conventional state of facts and not on the truth. The reason of the rule 
ceases at once when a stranger to the arrangement seeks to avail himself 
of the statements which were not made as a basis for him to act upon. They 
are for a stranger evidence against the party making the statement, but no 
more than evidence which may be rebutted; between the parties they form 
an estoppel in law" 

Later, Brett L.J. was to observe in Simm v. Anglo-American TeLegraph Co. (supra) at pages 206-207:- 

"It seems to me that an estoppel gives no title to that which is the subject 
matter of estoppel. The estoppel assumes that the reality is contrary to that 
which the person is estopped from denying, and the estoppel has no effect 
at all upon the reality of the Circumstances ... A person may be estopped 
from denying that certain goods be10ng to another; he may be compelled 



by a suit in the nature of an action of trover to deliver them up, if he has 
them in his possession under his control; but if the goods, in respect of 
which he has estopped himself, really belonged to someone else, it seems 
impossible to suppose that ... he can be compelled to deliver over another's 
goods to the person in whose favour the estoppel exists against him ... That 
person cannot recover the goods, because no property has really passed to 
him. he can recover only damages. in my view estoppel only creates a 
cause of action between the person in whose favour the estoppel exists and 
the person who is estopped." 

Similar statements can be found in several texts, such as for example N. E. Palmer. "Bailment" 2nd 
Edn. (1991), page 1374. 

To this the customers respond that they are not obliged to assert the same proprietary interest against 
the bank as they would do if their opponents were strangers to the entire relationship. By taking a 
floating rather than an immediate fixed charge the bank accepted the risk of adverse dealings by the 
company with its assets. and when the charge crystallised the bank "stood in the shoes" of the 
company, taking those assets with all the detrimental features which the company had attached to 
them. If the estoppel binds the company, then it must bind the bank as well. 

Attractive as this argument has been made to seem, their Lordships cannot accept it. The chargee 
does not become on the crystallisation of the charge the universal successor of the chargor. in the 
same way as the trustee, in bankruptcy or personal representative, who is as much subject to the 
personal claims of third parties against the insolvent as he is entitled to the benefit of personal claims 
of which the insolvent is the obligee. Rather, the chargee becomes entitled to a proprietary interest 
which he asserts adversely to the company, personified by the liquidator and all those general creditors 
who share in the assets of the company. The freedom of the chargor to deal with its assets pending the 
crystallisation of the charge does not entail that the chargee's right to the assets is circumscribed by an 
indebtedness of a purely personal nature. The most that the Knights v. Wiffen line of authority can give 
to the purchaser is the pretence of a title where no title exists. Valuable as it may be where one party to 
the estoppel asserts as against the other a proprietary cause of action such as trover, this cannot avail 
the purchaser in a contest with a third-party creditor possessing a real proprietary interest in a real 
subject matter, whereas the purchaser has no more than a pretence of a title to a subject matter which 
does not actually exist. 

Similar obstacles stand in the way of a more elaborate version of the same argument. This seeks to 
combine two principles: the first that a person who represents (by attornment or otherwise} that he has 
goods In his possession which he holds for a third party is in certain circumstances precluded from 
denying to that third party that he does so possess and hold the goods even if in tact he does not; the 
second that a bailee of goods is precluded, as against the bailor, from denying that the bailor has a 
good title. The result is said to be that by acknowledging itself to be a bailee the company gave its 
customers a good title to that which they had agreed to purchase. Whilst acknowledging the ingenuity 
of this argument their Lordships are unable to accept it. If correct, it would entail that a customer, who 
chose to bring a proprietary action [such as trover, under the former law) rather than simply claiming 
damages for non-delivery would be entitled to an order for delivery-up of the goods which he had 
purchased. But which goods? Not a portion of the goods in store, for there was no representation and 
the customers cannot have believed that it was from these goods alone that by a process of separation 
their own orders would be fulfilled. And if not these goods, there were no others to which the title could 
attach since the source of supply was completely at large. 

Their Lordships must also reject a further variant of the argument, whereby a trust in respect of bullion 
came into existence as an aspect bf a bailment, so that even if title stricto sensu did not pass 
nevertheless the fruits of the breach of trust may be traced into the existing stock of bullion. In other 
circumstances it might be necessary to look more closely at those elements of the argument which 
seek to attach the characteristics of a trust to a relationship of bailment, which does not ordinarily have 
this character, and also at the feasibility of tracing. There is no need for this, however, since there was 
never any bailment, and no identifiable property to which any trust could attach. 

IV. Title to after-acquired bullion 

Having for these reasons rejected the submission that the non-allocated claimants acquired an 
immediate title by reason of the contract of sale and the collateral promises their Lordships turn to the 
question whether the claimants later achieved a proprietary interest when the company purchased 



bullion and put it into its own stock. Broadly speaking, there are two forms which such an argument 
might take. 

According to the first, the contracts of sale were agreements for the sale of goods afterwards to be 
acquired. It might be contended that quite independently of any representation made by the company 
to the non-allocated claimants, as soon as the company acquired bullion answering the contractual 
description the purchaser achieved an equitable title, even though the passing of legal title was 
postponed until the goods were ascertained and appropriated at the time of physical delivery to the 
purchaser. In the event this argument was not separately pursued, and their Lordships mention it only 
by way of introduction. They will do so briefly, since it was bound to fail. The line of old cases, founded 
on Holroyd v. Marshall (1862) 10 H.L.C. 191 and discussed in Benjamin on Sale of Goods, 3rd Edn. 
(1987), pages 80, 218-219, at paras. 106 and 357 which might be said to support it, was concerned 
with situations where the goods upon acquisition could be unequivocally identified with the individual 
contract relied upon. As Lord Hanworth M.R. demonstrated in in re Wait, supra, the reasoning of these 
cases cannot be transferred to a situation like the present where there was no means of knowing to 
which, if any, of the non-allocated sales a particular purchase by the company was related. Since this 
objection on its own is fatal, there is no need to discuss the other obstacles which stand in its way. 

The second category of argument asserts, in a variety of forms, that the collateral promises operated to 
impress on the bullion, as and when it was acquired by the company, a trust in favour of each 
purchaser. Before looking at the arguments in detail it is necessary to mention a problem which is very 
little discussed in the Judgments and arguments. It will be seen that the analysis to date has involved 
two markedly different assumptions. The first relates to the expectation of the customer in the light of 
the collateral promises. The customer is assumed to have believed that it would make no difference 
whether he took immediate delivery of the bullion and put it in a bank, or left it with the company - 
except that in the latter case he would avoid the trouble, risk and expense of storage. 1 n law this 
expectation could be fulfilled only by a system under which the company obtained bullion either by an 
outside purchase or by transfer from its own stock, and immediately stored it separately in the name of 
the customer, leaving it untouched until the moment of delivery or re-purchase. The second 
assumption relates to the obligations which the company actually undertook. It has not been suggested 
that this matched the customer's expectation, for there is nothing in the collateral promises, either 
written or oral, entitling the customer to separate and individual appropriation of goods. Instead, as 
shown by the passage already quoted from the judgment of McKay ]., the arguments proceed on the 
basis that the company promised to maintain bullion, separate from its own trading stock, which would 
in some way stand as security, or reassurance, that the bullion would be available when the customer 
called for delivery. But what kind of security or reassurance? 1 f the scheme had contemplated that, 
properly performed, it would have brought about a transfer of title to the individual customer before that 
customer's appropriated bullion was mixed in the undifferentiated bulk, analogies could have been 
drawn with decisions such as Spence v. Union Maine Insurance Co. Ltd. (1868) LR 3 CP 427, South 
Australia Insurance Co .v. Rendell (1869) 3 App.Cas. 101, Indian Oil Corporation Ltd. v. Greenstone 
Shipping S.A. (Panama) [1988] Q.B. 345, and the United States silo cases of which Savage v. Salem 
Mills Co. (1906) 85 Pacific Rep. 69 is an example. Since, however, even if the company had performed 
its obligations to the full there would have been no transfer of title to the purchaser before admixture, 
these cases are not in point. The only remaining alternative, consistently with the scheme being 
designed to give the customer any title at all before delivery, is that the company through the medium 
of the collateral promises had declared itself a trustee of the constantly changing undifferentiated bulk 
of bullion which should have been set aside to back the customers' contracts. Such a trust might well 
be feasible in theory, but their Lordships find it hard to reconcile with the practicalities of the scheme, 
for it would seem to involve that the separated bulk would become the source from which alone the 
sale contracts were to be supplied: whereas, as already observed, it is impossible to read the collateral 
promises as creating a sale ex-bulk. 

This being so, whilst it is easy to see how the company's failure to perform the collateral obligations 
has fuelled the indignation created by its failure to deliver the bullion under the sales to non-allocated 
purchasers, their Lordships are far from convinced that this particular breach has in fact made any 
difference. 

Let it be assumed, however, as did McKay J. in his dissenting judgment, that the creation of a separate 
and sufficient stock would have given the non-allocated purchasers some kind of proprietary interest, 
the fact remains that the separate and sufficient stock did not exist. 

The customers' first response to this objection is that even if the concept of an immediate trust derived 
from a bailment arising at the time of the original transactions cannot be sustained, the collateral 
promises created a potential or incomplete or (as it was called in argument) "floating" bailment, which 



hovered above the continuing relationship between each purchaser and the company, until the 
company bought and took delivery of bullion corresponding to the claimant's contract, whereupon the 
company became bailee of the bullion on terms which involved a trust in favour of the purchaser. Their 
Lordships find it impossible to see how this ingenious notion, even if feasible in principle, could be put 
into practice here, given that the body of potential beneficiaries was constantly changing as some 
purchasers called for and took delivery whilst others came newly on the scene, at the same time as the 
pool of available bullion waxed and waned (sometimes to zero as regards some types of bullion) with 
fresh deliveries and acquisitions. Even if this is left aside, the concept simply does not fit the facts. 
True, there is no difficultly with a transaction whereby B promises A that if in the future goods belonging 
to A come within the physical control of B he will hold them as bailee for A on terms fixed in advance by 
the agreement.. But this has nothing to do with a trust relationship, and it has nothing to do with the 
present case. sn1ce in the example given A has both title to the goods and actual or constructive 
possession of them before then receipt by B, whereas in the present case the non-allocated claimants 
had neither. The only escape would be to suggest that every time the company took delivery of bullion 
of a particular description all the purchasers from the company of the relevant kind of bullion acquired 
both a higher possessory right than the company (for such would be essential if the company was to be 
a bailee) and a title to the goods, via some species of estoppel derived from this notional transfer and 
re-transfer of possession, Their Lordships find it impossible to construct such a contorted legal 
relationship from the contracts of sale and the collateral promises, 

Next, the claimants put forward an argument in two stages, First, it is said that because the company 
held itself out as willing to vest bullion in the customer and to hold it in safe custody on behalf of him in 
circumstances where he was totally dependent on the company, and trusted the company to do what it 
had promised without in practice there being any means of verification. the company was a fiduciary, 
From this it is deduced that the company as fiduciary created an equity by inviting the customer to look 
on and treat stocks vested in it as his own, which could appropriately be recognised only by treating the 
customer as entitled to a proprietary interest in the stock. 

To describe someone as a fiduciary, without more. 15 meaningless. As Justice Frankfurter said in 
S.8. C. v. Chenery Corporation 318 U. S. 80, 85-86 (1943) cited in Goff and Jones on Restitution, 4th 
Edn. at page 644:- 

"To say that a man is a fiduciary only begins analysis it gives direction to 
further inquiry. To whom is he a fiduciary? What obligations does he owe as 
a fiduciary? In what respect has he failed to discharge these obligations? 
And what are the consequences of his deviation from duty?" 

Here, the argument assumes that the person towards whom the company was fiduciary was the non-
allocated claimant. But what kind of fiduciary duties did the company owe to the customer? None have 
been suggested beyond those which the company assumed under the contracts of sale read with the 
collateral promises; namely to deliver the goods and meanwhile to keep a separate stock of bullion (or, 
more accurately, separate stocks of each variety of bullion) to which the customers could look as a 
safeguard for performance when delivery was called for. No doubt the fact that one person is placed in 
a particular position vis -a-vis another through the medium of a contract does not necessarily mean that 
he does not also owe fiduciary duties to that other by virtue of being in that position. But the essence of 
a fiduciary;. relationship is that it creates obligations of a different character from those deriving from the 
contract itself. Their Lordships have not heard in argument any submission which went beyond 
suggesting that by virtue of being a fiduciary the company was obliged honestly and conscientiously to 
do what it had contract promised to do. Many commercial relationships involve just such a reliance by 
one party on the other. and to introduce the whole new dimension into such relationships which would 
flow from giving them a fiduciary character would (as it seems to their Lordships) have adverse 
consequences far exceeding those foreseen by Atkin L.J. in In re Wait. It is possible without misuse-of 
language to say that the customers put faith in the company, and t ha t their trust has not been repaid. 
But the vocabulary is misleading; high expectations do not necessarily lead to equitable remedies. 

Let it be assumed. however, that the company could properly be described as a fiduciary and let it also 
be assumed that notwithstanding the doubts expressed above the non-allocated claimants would have 
achieved some kll1d of proprietary interest if the company had done what It said. This still leaves the 
problem. to which their Lordships can see no answer, that the company did not do what it said. There 
never was a separate and sufficient stock of bullion in which a proprietary interest could be created. 
What the non-allocated claimants are really trying to achieve is to attach the proprietary interest, which 
they maintain should have been created on the non-existent stock, to wholly different assets. It is 
understandable that the claimants, having been badly let down in a transaction concerning bullion 
should believe that they must have rights over whatever bullion the company still happens to possess. 



Whilst sympathising with this notion their Lordships must reject it, for the remaining stock, having never 
been separated, is Just another asset of the company, like its vehicles and office furniture. if the 
argument applies to the bullion it must apply to the latter as well, an obviously unsustainable idea. 

Finally it is argued that the court should declare in favour of the claimants a remedial constructive trust, 
or to use another name a restitutionary proprietary interest, over the bullion in the company's vaults. 
Such a trust or interest would differ fundamentally from those so far discussed, in that it would not arise 
directly from the transaction between the individual claimants, the company and the bullion, but would 
be created by the court as a measure of justice after the event. Their Lordships must return to this topic 
later when considering the Walker & Hall claimants who, the trial judge has held. did acquire a 
proprietary interest in some bullion, but they are unable to understand how the doctrine in any of its 
suggested formulations could apply to the facts of the present case. By leaving its stock of bullion in a 
non-differentiated state the company did not unjustly enrich itself by mixing its own bullion with that of 
the purchasers: for all the gold belonged to the company. It did not act wrongfully in. acquiring. 
maintaining and using its own stock of bullion, since there was no term of the sale contracts or of the 
collateral promises, and none could possibility be implied, requiring that all bullion purchased by the 
company should be set aside to fulfil the unallocated sales. The conduct of the company was wrongful 
in the sense of being a breach of contract. but it did not involve any injurious dealing with the subject-
matter of the alleged trust. Nor, if some wider equitable principle is involved, does the case become 
any stronger. As previously remarked the claimants' argument really comes to this, that because the 
company broke its contract in a way which had to do with bullion the court should call into existence a 
proprietary interest in whatever bullion happened to be in the possession and ownership of the 
company at the time when the competition between the non-allocated claimants and the other secured 
and unsecured creditors first arose. The company's stock of bullion had no connection with the 
claimants' purchases, and to enable the claimants to reach out and not only abstract it from the assets 
available to the body of creditors as a whole, but also to afford a priority over a secured creditor. would 
give them an adventitious benefit devoid of the foundation in logic and justice which underlies this 
important new branch of the law. 

V. Conclusion on orooertv in bullion 

For these reasons their Lordships reject, in company with all the judges in New Zealand, the grounds 
upon which it is said that the customers acquired a proprietary interest in bullion, in the light of the 
importance understandably attached to this dispute m the courts of New Zealand, and the careful and 
well-researched arguments addressed on this appeal, the Board has thought it right to approach the 
question afresh in some little detail. The question is not, however, novel since it has been discussed in 
two English authorities very closeto the point. 

The first is the Judgment of Oliver J. (as he then was) in In re London Wine Co, (Shippers) Ltd.[1 986] 
PCC 121. The facts of that case were not precisely the same as the present, and the arguments on the 
present appeal have been more far-reaching than were there deployed. Nevertheless their Lordships 
are greatly fortified in their opinion by the close analysis of the authorities and the principles by 01 iver 
J., and in other circumstances their Lordships would have been content to do little more than 
summarise it and express their entire agreement. So also with the judgment delivered by Scott L.J. in 
Mac-Jordan Construction Ltd. v. Brookmount Erostin Ltd. [1 992J BCLC 350 which is mentioned by 
Gault J. [1993] ] N.Z.L.R. 257. 284, but not discussed since it was not then reported in full. This was a 
stronger case than the present, because the separate fund which the contract required the insolvent 
company to maintain would have been impressed with a trust in favour of the other party, if in fact it 
had been maintained and also because the floating: charge which, as the Court of Appeal held, took 
priority over the contractual claim, expressly referred to the contract under which the claim arose. Once 
again their Lordships are fortified in their conclusion by the fact that the reasoning of Scott L.J. 
conforms entirely with the opinion at which they"have independently arrived. 

VI Proprietary interests derived from the purchase price 

Their Lordships now turn to the proposition. which first emerged during argument in the Court of 
Appeal. and which was not raised in the London Wine case. that a proprietary interest either sprang 
into existence on the sales to customers, or should now be imposed retrospectively through 
restitutionary remedies. in relation not to bullion but to the monies originally paid by the customers 
under the contracts of sale. Here at least it is possible to pin down the subject-matter to which the 
proprietary rights are said to relate. Nevertheless. their Lordships are constrained to reject all the 
various ways in which the submission has been presented. once again for a single comparatively 
simple reason. 



The first argument posits that the purchase monies were from the outset impressed with a trust in 
favour of the payers. That a sum of money paid by the purchaser under a contract for the sale of goods 
is capable in principle of being the subject of a trust in the hands of the vendor is clear. For this 
purpose it is necessary to show either a mutual intention that the monies should not fall within the 
general fund of the company's assets but should be applied for a special designated purpose, or that 
having originally been paid over without restriction the recipient has later constituted himself a trustee 
of the money; see Quistclose Investments Ltd. v. Rolls Razor Ltd. (In liquidation)  [19701 A.C. 567 , 581-
2. This requirement was satisfied in In re Kayford [1975] 1 W.L.R. 279 where a company in financial 
difficulties paid into a separate deposit account money received from customers for goods not yet 
delivered, with the intention of making withdrawals from the account only as and when delivery was 
effected, and of refunding the payment to customers if an insolvency made delivery impossible. The 
facts of the present case are, however, inconsistent with any such trust. This is not a situation where 
the customer engaged the company as agent to purchase bullion on his or her behalf, with immediate 
payment to put the agent in funds, delivery being postponed to suit the customer's convenience. The 
agreement was for a sale by the company to, and not the purchase by the company for, the customer. 
The latter paid the purchase price for one purpose alone, namely to perform his side of the bargain 
under which he would in due course be entitled to obtain delivery. True, another part of the 
consideration for the payment was the collateral promise to maintain separate cover — but this does not 
mean that the money was paid for the purpose of purchasing gold, either to create the separate stock 
or for any other reason. There was nothing in the express agreement to require, and nothing in their 
Lordships' view can be implied, which constrained in any way the company's freedom to spend the 
purchase money as it chose, or to establish the stock from any source and with any funds as it though 
fit. This being so their Lordships cannot concur in the decision of the learned President that the 
purchase price was impressed with a continuing beneficial interest in favour of the customer, which 
could form the starting point for a tracing of the purchase monies into other assets. 

The same insuperable obstacle stands In the way of the alternative submission that the company was 
a fiduciary. If one asks the inevitable first question - What was the content of the fiduciary's duty? - the 
claimants are forced to assert that the duty was to expend the monies in the purchase and 
maintenance of the reserved stock. Yet this is precisely the obligation which, as just stated, cannot be 
extracted from anything express or implied in the contract of sale and the collateral promises. in truth, 
the argument that the company was a fiduciary (as regards the money rather than the bullion) is no 
more than another label for the argument in favour of an express trust and must fail for the same 
reason. 

Thus far, all the arguments discussed have assumed that each contract of sale and collateral promises 
together created a valid and effective transaction coupling the ordinary mutual obligations of an 
agreement for the sale of goods with special obligations stemming from a trust or fiduciary relationship. 
These arguments posit that the obligations remain in force, albeit unperformed, the claimants' object 
being to enforce them. The next group of arguments starts with the contrary proposition that the 
transactions were rendered ineffectual by the presence of one or more of three vitiating factors: namely 
1 misrepresentation, mistake and total failure of consideration. To these their Lordships now turn. 

It is important at the outset to distinguish between three different ways In which the existence of a 
misrepresentation, a mistake or a total failure of consideration might lead to the existence of a 
proprietary interest in the purchase money or its fruits superior to that of the bank. 

1. The existence of one or more of these vitiating factors distinguished the 
relationship from that of an ordinary vendor and purchaser, so as to leave 
behind with the customer a beneficial interest in the purchase moneys 
which would otherwise have passed to the company when the money was 
paid. This interest remained with the customer throughout everything that 
followed, and can now be enforced against the general assets of the 
company, including the bullion, in priority to the interest of the bank. 

2. Even if the full legal and beneficial interest in the purchase moneys 
passed when they were paid-over, the vitiating factors affected the contract 
In such a way as to re-vest the moneys in the purchaser. and, what is more, 
to do so in a way which attached to the moneys an interest superior to that 
of the bank. 

3. In contrast to the routes just mentioned. where the judgment of the court 
would do no more than recognise the existence of proprietary rights already 
in existence, the court should by its judgment create a new proprietary 



interest, superior to that of the bank, to reflect the justice of the case. 

With these different mechanisms in view, their Lordships turn to the vitiating factors relied upon. As to 
the misrepresentations these were presumably that (in fact) the company intended to carry out the 
collateral promise to establish a separate stock and also that (in law) if this promise was performed the 
customer would obtain a title to bullion. Whether the proprietary interests said to derive from this 
misrepresentation were retained by the customers from the moment when they paid over the purchase 
monies, or whether they arose at a later date, was not made clear in argument. If the former, their 
Lordships can only say that they are unable to grasp the reasoning for if correct the argument would 
entail that even in respect of those contracts which the company ultimately fulfilled by delivery the 
monies were pro tempore subject to a trust which would have prevented the company from lawfully 
treating them as its own. This cannot be right. As an alternative it may be contended that a trust arose 
upon the collapse of the company and the consequent non-fulfilment of the contracts. This contention 
must also be rejected, for two reasons. First, any such proprietary right must have as its starting point a 
personal claim by the purchaser to the return of the price. No such claim could exist for so long as the 
sale contract remained in existence and was being enforced by the customer. That is the position here. 
The customers have never rescinded the contracts of sale, but have throughout the proceedings 
asserted various forms of proprietary interest in the bullion, all of them derived in one way or another 
from the contracts of sale. This stance is wholly inconsistent with the notion that the contracts were and 
are so ineffectual that the customers are entitled to get their money back. As a last resort the non-
allocated claimants invited the Board to treat the contracts as rescinded if their claims for a proprietary 
interest in bullion were rejected. There is however no mechanism which would permit the claimants to 
pause, as it were, half-way through the delivery of the present judgment and eject at last to rescind; 
and even if such a course were open, the remedies arising on rescission would come too late to affect 
the secured rights of the bank under its previously crystallised floating charge. 

Furthermore, even if this fatal objection could be overcome, the argument would, in their Lordships' 
opinion, be bound to fail. Whilst it is convenient to speak of the customers "getting their money back" 
this expression is misleading. Upon payment by the customers the purchase moneys became, and 
rescission or no rescission remained, the unencumbered property of the company. What the customers 
would recover on rescission would not be "their" money t but an equivalent sum. Leaving aside for the 
moment the creation by the court of a new remedial proprietary right, to which totally different 
considerations would apply, the claimants would have to contend that in every case where a purchaser 
is misled into buying goods he is automatically entitled upon rescinding the contract to a proprietary 
right superior to those of all the vendor's other creditors, exercisable against the whole of the vendor's 
assets. It is not surprising that no authority could be cited for such an extreme proposition. The only 
possible exception is In re Eastgate, Ex parte Ward [1905] 1 K. B. 465. Their Lordships doubt whether, 
correctly understood, the case so decides, but if it does they decline to follow it. 

Similar objections apply to the second variant, which was only lightly touched upon in argument: 
namely, that the purchase monies were paid under a mistake. Assuming the mistake to be that the 
collateral promises would be performed and would yield a proprietary right, what effect would they have 
on the contracts? Obviously not to make them void ab initio, for otherwise it would mean that the 
customers had no right to insist on delivery. Perhaps the mistake would have entitled the customers to 
have the agreements set aside at common law or under statute, and upon this happening they would 
no doubt have been entitled to a personal restitutionary remedy in respect of the price. This does not, 
however, advance their case. The monies were paid by the customers to the company because they 
believed that they were bound to pay them; and in this belief they were entirely right. The situation is 
entirely different from Chase Manhattan Bank N.A, V. Israel-British Bank (London) Ltd. [1931 ] Ch. 105, 
to which much attention was given in the Court of Appeal and in argument before the Board. It may be 
- their Lordships express no opinion upon it - that the Chase Manhattan case correctly decided that 
where one party mistakenly makes the same payment twice it retains a proprietary interest in the 
second payment which (if tracing is practicable) can be enforced against the payees' assets In a 
liquidation ahead of unsecured creditors. But in the present case, the customers intended to make 
payment, and they did so because they rightly conceived that that was what the contracts required. As 
in the case of the argument based on misrepresentation, this version conceals the true nature of the 
customers' complaint: not that they paid the money, but that the goods which they ordered and paid for 
have not been delivered. As in the case of the misrepresentation, the alleged mistake might well have 
been a ground for setting aside the contract if the claimants had ever sought to do so; and in such a 
case they would have had a personal right to recover the sum equivalent to the amount paid. But even 
if they had chosen to exercise this right, it would not by operation of law have carried with it a 
proprietary interest. 

Their Lordships are of the same opinion as regards the third variant, which is that a proprietary interest 



arose because the consideration for the purchase price has totally failed. It is, of course, obvious that in 
the end the consideration did fail, when delivery was demanded and not made. But until that time the 
claimants had the benefit of what they had bargained for, a contract for the sale of unascertained 
goods. Quite plainly a customer could not on the day after a sale have claimed to recover the price for 
a total failure of consideration, and this at once puts paid to any question of a residuary proprietary 
interest and distinguishes the case from those such as Sinclair v. Brougham [1914] A.C. 398, where 
the transactions under which the monies were paid were from the start ineffectual; and Neste Oy v. 
Lloyds Bank PLC [1983] 2 Lloyd's Rep. 658, where to the knowledge of the payee no performance at 
all could take place under the contract for which the payment formed the consideration. 

There remains the question whether the court should create after the event a remedial restitutionary 
right superior to the security created by the charge. The nature and foundation of this remedy were not 
clearly explained in argument. This is understandable, given that the doctrine is still in an early stage 
and no single juristic account of it has yet been generally agreed. In the context of the present case 
there appear to be only two possibilities. The first is to strike directly at the heart of the problem and to 
conclude that there was such an imbalance between the positions of the parties that if orthodox 
methods fail a new equity should intervene to put the matter right, without recourse to further 
rationalisation. Their Lordships must firmly reject any such approach. The bank relied on the floating 
charge to protect its assets; the customers relied on the company to deliver the bullion and to put in 
place the separate stock. The fact that the claimants are private citizens whereas their opponent is a 
commercial bank could not justify the court in simply disapplying the bank's valid security .. No case 
cited has gone anywhere near to this, and the Board would do no service to the nascent doctrine by 
stretching it past breaking point. 

Accordingly, if the argument is to prevail some means must be found, not forcibly to subtract the 
moneys or their fruits from the assets to which the charge really attached, but retrospectively to create 
a situation in which the moneys never were part of those assets. In other words the claimants must be 
deemed to have a retained equitable title (see Goff and Jones, op. cit., page 94). Whatever the 
mechanism for such deeming may be in other circumstances their Lordships can see no scope for it 
here. So far as concerns an equitable interest deemed to have come into existence from the moment 
when the transaction was entered into, it is hard to see how this could co-exist with a contract which, 
so far as anyone knew. might be performed by actual delivery of the goods. And if there was no initial 
interest at what time before the attachment of the security, and by virtue of what event, could the court 
deem a proprietary right to have arisen? None that their Lordships are able to see. Although remedial 
restitutionary rights may prove in the future to be a valuable instrument of justice they cannot in their 
Lordships' opinion be brought to bear on the present case. 

For these reasons the Board must reject all the ways in which the non-allocated claimants assert a 
proprietary interest over the purchase price and its fruits. This makes it unnecessary to consider 
whether) if such an interest had existed, it would have been possible to trace from the subject-matter of 
the interest into the company's present assets. Indeed it would be unprofitable to do so without a clear 
understanding of when and how the equitable interest arose, and of its nature. Their Lordships should, 
however, say that they find it difficult to understand how the judgment of the Board in Space 
Investments Ltd. v. Canadian Imperial Bank of Commerce Trust Co. (Bahamas) Ltd. [1986] 1 W. L. R. 
1072, on which the claimants leaned heavily in argument, would enable them to overcome the difficulty 
that the monies said to be impressed with the trust were paid into an overdrawn account and thereupon 
ceased to exist: see, for example, In re Diplock [1948] Ch. 465. The observations of the Board in 
Space Investments were concerned with a mixed, not a non-existent, fund. 

VII. The position of the bank 

The claimants have sought to contend that if they fail on everything else they are still entitled to an 
equitable right founded on wrongful dealing on the part of the bank. Thorp J. was prepared to go this 
far with the argument that the bank knew at least by June 1988, and probably before, that the 
company's obligations to supply bullion far exceeded its ability to do so. But the learned judge could not 
see, any more than the Board can see, how this could prevent the bank from claiming the normal 
benefits of its security. Much more than this would be required, and nothing has so far been 
forthcoming. Quite apart from the practical impossibility of founding any conclusion on the fragmentary 
written material now available, it would be quite impossible for the Board to conclude any enquiry on its 
own account without the benefit of an investigation by the courts in New Zealand, in the light of the full 
discovery and extensive oral evidence which would be essential to doing justice in the matter. 
Understandably, Thorp J. did not consider an application by the receivers for directions to be a suitable 
vehicle for such an enquiry. All that the Board can say is that if there is material in support of the more 
serious allegations, nothing in this opinion will prevent its deployment In a proper manner. 



VIII. Non-allocated claimants: Conclusions. 

Their Lordships fully acknowledge the indignation of the claimants, caught up in the insolvency of the 
group of which the company formed part, on finding that the assurances of 'a secure protection on the 
strength of which they abstained from calling for delivery were unfulfilled; and they understand why the 
court should strive to alleviate the ensuing hardship. Nevertheless there must be some basis of 
principle for depriving the bank of its security and in company with McKay]. they must find that none 
has been shown. 

IX. The claim by Mr Liggett 

The claim by Mr. Liggett differs in only three respects from those of the non-allocated claimants as a 
whole. First, it is very much larger. He agreed to purchase 1,000 gold maple coins at a price of 
$732,000. While this entirely explains his special indignation at the conduct of the company, and his 
consequent decision to pursue a separate claim, it plainly makes no difference to the outcome. 

The second ground of distinction concerns the circumstances of the purchase. In brief, what happened 
was th1 S. On 1 Ith February 1988 My. Liggett made a purchase for 52 maple coins! He handed over a 
cheque and was told that seven days would be needed to clear it before he could collect the coins. In 
the meantime, he decided to make a larger purchase and with this in mind he hired a safe deposit box 
from another company to store the 52 maples and the further maples which he proposed to purchase. 
He then called again at the offices of the company and was given a description of the method of 
making unallocated purchases on the same general lines as those given to the other claimants. This 
caused him to change his mind about taking physical delivery of the coins already bought and those 
which he intended to add. Instead, he made an agreement for the purchase of a further 1000 maples 
and did not call for delivery, relying on the collateral promises. He did not personally receive a 
certificate of deposit ref erring to the goods as unallocated, since he was abroad at the relevant time. 

These facts are more favourable to Mr. Liggett's claim than those of the non-allocated claimants as a 
whole. My. Liggett was at least shown 52 coins in respect of which the court was later to find that there 
was an ascertainment and appropriation sufficient to pass the properly, and the fact that the two 
transactions were closely linked could certainly have given Mr. Liggett the impression that their legal 
effect would be the same. Acknowledging this, their Lordships cannot find that the distinction makes 
any difference. Whatever Mr. Liggett may have thought, and whatever the special features of the 
transaction. the fact remains that it was an agreement for the purchase of generic goods. For the 
reasons already given such contract even when accompanied by the collateral promises could not 
create a proprietary interest of any kind. 

The third ground of distinction from the case of the non-allocated claimants is as follows. Mr. Liggett's 
purchase was so large by comparison with the company's ordinary retail bullion transactions that the 
company felt it prudent to reduce its "short" position in maples by buying in a substantial quantity of 
extra coins. It was argued on behalf of Mr. Liggett that the coins so purchased were earmarked for Mr. 
Liggett's purchases and hence through ascertainment and appropriation became his immediate 
property, only afterwards being wrongfully admixed with the bulk of the bullion in the vault. If this 
argument were correct, it would follow that not only was the company not entitled to deal with the coins 
in any other way than to deliver them to Mr. Liggett when called, but also that it could not supply him 
with coins from any other source. No doubt if the facts were strong enough the court would be able to 
conclude that this was what the company had done with the implied consent of Mr. Liggett. In the 
event, however, the evidence of the bullion manager and clerk, upon which Mr. Liggett relied before 
Thorp]. to prove the appropriation, was (as the learned judge put it) "demonstrably against the 
proposition that the maples purchased by Exchange were purchased expressly for Mr. Liggett and 
therefore appropriated to his contract". The learned judge went on to give reasons for this opinion, and 
nothing in the analysis of the facts presented to the Board gives their Lordships any reason to doubt 
that the learned judge! s conclusion was correct. 

In these circumstances their Lordships are constrained to all Ow the appeal of the bank in respect of 
Mr. Liggett for the same reasons as those already given in relation to the non-allocated claimants. 

X. The Walker & Hall claims 

These claims are on a different footing. It appears that until about 1983 the bullion purchased by 
customers of the predecessor of Walker & Hall was stored and recorded separately. Thereafter. the 
bullion representing purchases by customers was stored en masse, but it was still kept separate from 



the vendor's own stock. Furthermore, the quantity of each kind of bullion kept in this pooled mass was 
precisely equal to the amount of Walker & Hall's exposure to the relevant categories of bullion and of 
its open contracts with customers. The documentation was also different from that received by the 
customers who later became the non-allocated claimants. The documents handed to the customer 
need not be quoted at length. but their general effect was that the vendor did not claim title in the 
bullion described in the document and that the title to that bullion, and the risk in respect of it, was with 
the customer. The document also stated that the vendor held the bullion as custodian for the customer 
in safe storage. These arrangements ceased when the shares of Walker & Hall were purchased by the 
company, and the contractual rights of the customers were transferred. 

The features just mentioned persuaded Thorp J. at first instance to hold, in contrast to his conclusion in 
relation to the non-allocated claimants and Mr. Liggett, that there had been a sufficient ascertainment 
and appropriation of goods to the individual contracts to transfer title to each customer; and that 
thereafter the customers as a whole had a shared interest in the pooled bullion, which the vendors held 
on their behalf. The Dublin City Distllery case, supra) was cited in support of this conclusion. It followed 
that when the company absorbed the hitherto separated bullion into its own trading stock upon the 
acquisition of Walker & Hall's business, and thereafter drew upon the mixed stock, it wrongfully dealt 
with goods which were not its own. 

Thus far, the decision of Thorp J. was favourable to the Walker & Hall claimants. There remained, 
however, the question of relief. Here, the learned judge applied conventional principles of tracing and 
concluded that the proprietary recoveries of the Walker & Hall claimants and those in a similar position 
could not exceed the lowest balance of metal held by the company between the accrual of their rights 
and the commencement of the receivership: see James Roscoe (Bolton)Ltd. v. Winder [1915] 1 Ch. 62 
and the passages from Ford and Lee's Principles of the Law of Trusts (1990) 2nd Edition, pages 738-
768, paras. 1716-1730 and Goff and Jones, The Law of Restitution, 3rd ed. (1986) , at page 74, cited by 
the learned judge. 

Although the Walker & Hall claimants had succeeded on liability the bank was not unduly concerned, 
since the limitation of the claim to the lowest intermediate balance meant that it was of comparatively 
small financial significance. The bank therefore did not appeal against this part of Thorp J.' s judgment 
when the unsuccessful claimants appealed to the Court of Appeal against other aspects of that 
Judgment. A rather confusing situation then arose. Because the bank had not appealed in relation to 
the Walker & Hall claimants the Court of Appeal had no occasion to consider whether these claimants 
really were, as the judge had held, in a different position from the non-allocated claimants and Mr. 
Liggett, although some brief observations by Gault J. in his Judgment [1 993J 1 NZLR 257 at page 277 
appeared to indicate some doubt on this score. When, however, the court had turned to the question of 
quantum, and ordered that the non-allocated claimants and Mr. Liggett were entitled to charges on the 
remaining bullion assets of the company in priority to the charge of the bank, it concluded its 
declaration with the words " ... and the successful claimants in the High Court are in the same position 
as the present appellants to the extent they cannot recover under the judgment of His Honour My. 
Justice Thorp". This enhancement of the remedy available to the Walker & Hall claimants made Thorp 
J.'s adverse judgment much more serious for the bank, and accordingly t he bank desired to appeal to 
this Board not only on the ground that the Court of Appeal had wrongly enlarged the remedy but also 
(in case it should be held that in principle the decision of the court on the availability of a remedy 
should be upheld) on the ground that ThorpJ. had been m error when holding that the Walker & Hall 
claimants had any proprietary rights at all. To this the Walker & Hall claimants objected, on the ground 
that since the bank had never appealed to the Court of Appeal on the issue of liability it could not 
appeal to the Board. The bank responded that it was not they but the claimants who had set the 
appellate procedure In motion and if the judgment of Thorp J. was to be reopened at all, it ought to be 
reconsidered in full. 

In the event, a lengthy investigation by the Board of what had happened in the Court of Appeal was 
avoided by a sensible arrangement between the parties, whereby the bank accepted its willingness to 
abide by the decision of Thorp J. on liability (although without making any concession upon it) in the 
event that the Board restored the learned judge's decision on the measure of recovery. To this issue, 
therefore, their Lordships will immediately turn. 

On the facts found by the learned judge the company as bailee held bullion belonging to the individual 
Walker & Hall claimants, intermingled the bullion of all such claimants, mixed that bullion with bullion 
belonging to the company, withdrew bullion from the mixed fund and then purchased more bullion 
which was added to the mixed fund without the intention of replacing the bullion of the Walker & Hall 
claimants. In these circumstances the bullion belonging to the Walker & Hall claimants which became 
held by the company's receivers consisted of bullion equal to the lowest balance of metal held by the 



company at any time; see James Roscoe (Bolton) Ltd. v. Winder [1915] 1 Ch. 62. 

The Walker & Hall claimants now seek to go further and ask the court to impose an equitable lien on all 
the property of the company at the date of the receivership to recover the value of their bullion 
unlawfully misappropriated by the company. Such a lien was considered by the Board in Space 
Investments Limited v. Canadian Imperial Bank of Commerce Trust Co. (Bahamas) Ltd. 19j 86] 1  
W.L.R. 1072 . In that case the Board held that beneficiaries could not claim trust moneys lawfully 
deposited by a bank trustee with itself as banker in priority to other depositors and unsecured creditors. 
But Lord Templeman considered the position which would arise if a bank trustee unlawfully borrowed 
trust monies. He said at page 1074:- 

"A bank in fact uses all deposit moneys for the general purposes of the 
bank. Whether a bank trustee lawfully receives deposits or wrongly treats 
trust money as on deposit from trusts, all the moneys are in fact dealt with 
and expended by the bank for the general purposes of the bank. In these 
circumstances it is impossible for the beneficiaries interested in trust money 
misappropriated from their trust to trace their money to any particular asset 
belonging to the trustee bank. But equity allows the beneficiaries, or a new 
trustee appointed in place of an insolvent bank trustee to protect the 
interests of the beneficiaries, to trace the trust money to all the assets of the 
bank and to recover the trust money by the exercise of an equitable charge 
over all the assets of the bank," 

These observations were criticised by Professor Goode in his Mary Oliver Memorial Address published 
in 103 L.Q. R. (1987) 433, at pages 445-7 as being inconsistent with the observations of the Court of 
Appeal in In re Diplock 's Estate [1948] Ch. 465 at page 521 where it was said:- 

"The equitable remedies pre-suppose the continued existence of the money 
either as a separate fund or as part of a mixed fund or as latent in property 
acquired by means of such a fund. If, on the facts of any individual case, 
such continued existence is not established, equity is as helpless as the 
common law itself. If the fund, mixed or unmixed, is spent upon a dinner, 
equity, which dealt only in specific relief and not in damages, could do 
nothing. If the case was one which at common law involved breach of 
contract the common law could, of course, award damages but specific 
relief would be out of the question. It is, therefore, a necessary matter for 
consideration in each case where it is sought to trace money in equity, 
whether it has such a continued existence, actual or notional, as will enable 
equity to grant specific relief." 

In the case of a bank which employs all borrowed moneys as a mixed fund for the purpose of lending 
out money or making investments, any trust money unlawfully borrowed by a bank trustee may be said 
to be latent in the property acquired by the bank and the court may impose an equitable lien on that 
property for the recovery of the trust money. 

The imposition of such an equitable lien for the purpose of recovering trust money was more favourably 
regarded by Professor Peter Birks in An Introduction to the Law of Restitution at pages 377 et seq. and 
by Goff and Jones on the Law of Restitution 4th Edition especially at pages 73 to 75. 

The law relating to the creation and tracing of equitable proprietary interests is still in a state of 
development. In A.G. for Hong Kong v. Reid  [1994] A.C. 324  the Board decided that money received 
by an agent as a bribe was held in trust for the principal who is entitled to trace and recover property 
representing the bribe. in Lord Napier and Ettrick v. Hunter [1993] A.C. 713 at 738-739 the House of 
Lords held that payment of damages in respect of an Insured loss created an equitable charge in 
favour of the subrogated insurers so long only as the damages were traceable as an identifiable fund. 
When the scope and ambit of these decisions and the observations of the Board in Space Investments 
fall to be considered, it will be necessary for the history and foundations in principle of the creation and 
tracing of equitable proprietary interests to be the subject of close examination and full argument and 
for attention to be paid to the works of Paciocco in (1989) 68 Can. Bar. Rev. 315, Maddaugh and 
McCamus "The Law of Restitution" (1990), Emily L. Sherwin's article "Constructive Trusts in 
Bankruptcy" (1989) U. III. L. Rev. 297, 335 and other commentators dealing with equitable interests in 
tracing and referring to concepts such as the position of "involuntary creditors" and tracing to "swollen 
assets" 



In the present case it is not necessary or appropriate to consider the scope and ambit of the 
observations in Space Investments or their application to trustees other than bank trustees because all 
members of this Board are agreed that it would be inequitable to impose a lien in favour of the Walker 
& Hall claimants. Those claimants received the same certificates and trusted the company in a manner 
no different from other bullion customers. There is no evidence that the debenture holders and the 
unsecured creditors at the date of the receivership benefited directly or indirectly from the breaches of 
trust committed by the company or that Walker & Hall bullion continued to exist as a fund latent in 
property vested in the receivers. 

In these circumstances the Walker & Hall claimants must be restored to the remedies granted to them 
by the trial judge. 

Their Lordships will accordingly humbly advise Her Majesty that the appeal ought to be allowed, the 
judgment of the Court of Appeal of New Zealand of 30th April 1992 set aside and the Judgment of 
Thorp J. of 17th October 1990 restored. Their Lordships were informed that the parties had been able 
to agree the matter of costs in any event and therefore make no order in that regard. 
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my lords, 

I agree with the speech of my noble and learned friend, Lord Wilberforce. 
I would only add that I am by no means satisfied that this House would 
be precluded from holding, in such circumstances as exist in this case, that 
notice of the trust received by the Bank after they had received the money 
could be effective. 

I would dismiss this appeal. 

• rI F111•1I;!Th1 	c1 • 

my lords, 
I am in agreement with the speech of my noble and learned friend, Lord Wilberforce, 
which I have had the advantage of reading. 



my lords, 

I have had the advantage of reading the opinion of my noble and learned friend, Lord 
Wilberforce. I agree with it and would dismiss the appeal. 

my lords, 

I have had the advantage of reading the o inion of my noble and learned friend, Lord 
Wilberforce. I entirely agree with it. Accordingly, I would 
dismiss the appeal. 

my lords, 

The events with which the present appeal is concerned took place in the 
final weeks preceding the collapse of Rolls Razor Ltd., an enterprise of 
which the moving spirit was Mr. John Bloom. The Company's audited 
accounts for the year 1963 showed a considerable trading profit: an interim 
dividend of 80 per cent, had been paid, and the figures admitted of the 
payment of a substantial final dividend. On 14th May, 1964, the Directora, 
at a Board meeting, agreed to recommend a final payment of 120 per cent. 
But the Company had no liquid resources to enable it to pay this dividend, 
which required a net sum, after deduction of tax, of£2OS.71S8a.Od.Dn 
4th June, 1964, its overdraft with the Appellant Bank was £485,000, against 
G limit Of£25O.O0O. and On that day the Bank by letter tO Mr. Leslie 
Gold bait, one of the Directors, required this situation to be rectified, and 
stated that it would be unable to help in the payment of the final dividend 
unless this was made within the overdraft limit of E250,000. 

~ 

The Annual General Meeting of Rolls Razor Ltd. was held on 2nd July, 
1964, and payment of the 120 per cent, dividend was approved. No date 
was fixed by the approving resolution, but the Directors contemplated that 
payment would be made on 24th July. Approval of the dividend made 
the Company a debtor in respect of the net amount to its shareholders. 
Provision of the sum required to pay it, as also of finance to enable the 
Company to continue trading, was the subject of negotiations by Mr. Bloom 
during the early part of July. He succeeded in obtaining the money needed 
to pay the dividend from the Respondent Company, which he owned or 
controlled. At a Board meeting of the latter held on 15th July, 1904, 
it was resolved that a loan of£2O9.7190S.8d.bemade to Rolls Razor Ltd. 
" for the purpose of that Company paying the final dividend on 24th July 
"next" On the same day, a cheque for that sum was drawn by the 
Respondent Company in favour of Rolls Razor Ltd. Rolls Razor Ltd sent 
this cheque to the Appellant Bank's City Branch Office together with a 
covering letter on the notepaper of Rolls Razor Ltd., also dated 15th July, 
1884. signed by Mr. Goldbart and addressed to Mr. G. H. Parker, a joint 
Manager of that Branch in the following terms: -- 

"Dear Mr. Parker, 
• Confirming our telephone conversation of to-da y 's date, will you 
11 please open a No. 4 Ordinary Dividend Share Account. 



" | enclose herewith a cheque valued at £209,719 8s. 6d. . . . being 
• the total amount of dividend due on the 24th July 1964. Will you  

please credit this to the above mentioned account.  

We would like to confirm the agreement reached with you this 
"morning that this amount will only be used to meet the dividend due 
"on the 24th July 1884." 

From an answer to an interrogatory administered to the Bank in the course 
of the action, it appeared that, in the telephone conversation referred to 
in this letter, Mr. Goldbart had informed Mr. Parker that arrangements 
had been made with an unspecified person to lend or otherwise provide 
money for the purpose of paying the dividend due to be paid by Rolls 
Razor Ltd. on 24th July, 1864. 

The Appellant Bank had, on 8th June, 1964, opened an Ordinary Dividend 
No. 4 account. The Respondents' cheque for £2OS.719Oo.0d. was specially 
cleared and credited to this account on 17th July, 1964. Mr. Bloom was 
unable to raise further sufficient finance and on 17th July, 1964, the Directors 
of Rolls Razor Ltd., resolved to put the Company into voluntary liquidation ~ 

the Appellant Bank was so informed. On or about 20th July it amalgamated 
all the accounts of the Company except the Ordinary Dividend No. 4 account. 
On 5th August, 1964, the Respondent's solicitors demanded repayment from 
Rolls Razor Ltd. of the sum of2209.71S8s. 6d. but repayment was not 
made and no demand at this time was made upon the Appellant Bank. 
The effective resolution for the liquidation of Rolls Razor Ltd. was passed 
on 27th August, 1964 '  and on the following day the Appellant Bank set off 
the credit balance on Ordinary Dividend No. 4 account against part of the 
debit balance on Rolls Razor Ltd.'s other accounts. There followed in due 
course demand by the Respondents for repayment of this sum by the Bank 
and the present proceedings. 

Two questions arise, both of which must be answered favourably to the 
Respondents if they are to recover the money from the Bank. The first is 
whether as between the Respondents and Rolls Razor Ltd. the terms upon 
which the loan was made were such as to impress upon the sum of 
£208 ' 7188s.6d. a trust in their favour in the event of the dividend not being 
paid. The second is whether, in that event, the bank had such notice of 
the trust or of the circumstances giving rise to it as to make the trust binding 
upon them. 

It is not difficult to establish precisely upon what terms the money was 
advanced by the Respondents to Rolls Razor Ltd. There is no doubt that 
the loan was made specifically in order to enable Rolls Razor Ltd. to pay 
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the dividend. There is equally, in my op i nion, no doubt that the loan was 
made only so as to enable Rolls Razor Ltd. to pay the dividend and for 
no other purpose. This follows quite clearly from the terms of the letter 
of Rolls Razor Ltd. to the Bank of 15th July, 1964. which |etter, before 
transmission to the Bank, was sent to the Respondents under open cover in 
order that the cheque might be (as it was) enclosed in it. The mutual inten-
tion of the Respondents and of Rolls Razor Ltd., and the essence of the 
bargain, was that the sum advanced should not become part of the assets 
of Rolls Razor Ltd., but should be used exclusively for payment of a 
particular class of its Creditors, namely, those entitled to the dividend. A 
necessary consequence from thio, by process simply of interpretation, must be 
that if, for any reason, the dividend could not be paid, the money was to 



be returned to the Respondents: the word " only " or " exc l usively " can have 
no other meaning or effect. 

That arrangements of this character for the payment of a person's Cre d itors 
by a third person, give rise to a relationship of a fiduciary character or trust, 
in favour, as a primary trust, of the CreditDrs, and secondarily, if the primary 
trust fails, of the third pereon, has been recognised in a series of cases over 
some 150 years. 

|nTnom*yv. Milne (1O1S)2 Barn. &A|d 683 part of the money advanced 
was, on the failure of the purpose for which it was lent (viz, to pay certain 
debts) repaid by the bankrupt to the person who had advanced it. On action 
being brought by the assignee of the bankrupt to recover it, the plaintiff was 
nonsuited and the nonsuit was upheld on a motion for a retrial. In his 
judgment Abbott C.J. said: 

"I thought at the trial, and still think, that the fair inference from the 
• facts proved was that this money was advanced for a special purpose, 
"and that being so closed with a specific trust, no property in it passed 
• to the assignee of the bankrupt. Then the purpose having failed, there 
• is an implied stipulation, that the money shall be repaid. That has 
"been done in the present case; and I am of opinion that that repay-
"ment was lawful, and that the nonsuit was right." 

The basis for the decision was thus clearly stated, viz., that the money 
advanced for the specific purpose did not become part of the bankrupt's 
estate. This case has been repeatedly followed and applied (see Edwards v. 
Glynn /185S\2E &E.29;f7e Rogers expmrte Holland and Hann0n(1891) 
OK80rr.B.C.243 ~ /9~ DroC~~r[19O2l2237 . 	Drucker[ 1902} K . B.~ 	C .A . ; 	Holley[ 1915} 
1 Hansell 181). Re Rogers was a decision of a strong Court of Appeal. 
In that case, the money provided by the third party had been paid to the 
creditors before the bankruptcy. Afterwards the trustee in bankruptcy 
sought to recover it. It was held that the money was advanced to the 
bankrupt for the special purpose of enabling his creditors to be paid, was 
impressed with a trust for the purpose and never became the property of 
the bankrupt. Lindley L.J. decided the case on principle but said that if 
authority was needed it would be found in Toovey v. Milne (u . s . ) and other 
cases. Bowen L.J. said that the money came to the bankrupt's hands 
impressed with a trust and did not become the property of the bankrupt 
divisible amongst his creditors, and the judgment of Kay L.J., was to a similar 
effect. 

These cases have the support of lo 	. authority, consistency and, I 
would add, good sense. But they are not binding on your Lordships and 
it is necessary to consider such arguments as have been put why they should 
be departed from or distinguished. 

It is sa i d, first, that the line of authorities mentioned above stands on its 
own and is inconsistent with other, more modern, decisions. Those are 
cases in which money has been paid to a company for the purpose of 
obtaining an allotment of shares (see Moseley v. Cressey's Co. 1865 L.R. 
1 Eq.4O5;3tewa/tv.AustinL.R.3Eq.2SQ;TheNanw@G0kjMineSLbi 
[1955]1VV.L.R.1O8Q).|do not think it necessary tu examine these cases 
in detail, nor to comment on them, for I am satisfied that they do not affect 
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the principle on which this appeal should be decided. They are merely 



examples which show that, in the absence of some specialarrangement 
creating a trust (as was shown to exist in Re Nanwa Gold Mines Ltd.), 
payments of this kind are made upon the basis that they are to be included 
in the company's assets. They do not negative the proposition that a trust 
may exist where the mutual intention is that they should not. 

The second, and main, argument for the Appellants was of a more 
sophisticated character. The transaction, it was said, between the Respondents' 
and Rolls Razor Ltd., was one of loan, giving rise to a legal action of debt. 
This necessarily excluded the implication of any trust, enforceable in equitv, 
in the Respondents' favour: a transaction may attract one action or the other, 
it could not admit of both 

My Lords, I must say that I find this argument unattractive. Let us see 
what it involves. It means that the law does not permit an arrangement to 
be made by which one person agrees to advance money to another, on terms 
that the money is to be used exclusively to pay debts of the latter, and if, 
and so far as not so used, rather than becoming a general asset of the 
latter available to his creditors, at |aqJe, is to be returned to the lender. The 
lender is obliged, in such a case, because he is a lender, to accept, whatever 
the mutual wishes of lender and borrower may be, that the money he was 
willing to make available for one purpose only shall be freely available 
for others of the borrower's creditors for whom he has not the slightest 
desire to provide. 

I should be surprised if an argument of this kind—so conceptualist in 
character—had ever been accepted. In truth it has plainly been rejected 
by the eminent judges who from 1819 onwards have permitted arrangements 
of this type to be enforced, and have approved them as being for the benefit 
of creditors and all concerned. There is surely no difficulty in recognising 
the co-existence in one transaction of legal and equitable rights and remedies: 
when the money is advanced, the lender acquires an equitable right to see 
that it is applied for the primary designated purpose (see Re Rogers (u.s.) 
where both Lindley L.J. and Kay L.J. explicitly recognised this): when 
the purpose has been carried out (i.e. the debt paid) the lender has his remedy 
against the borrower in debt: if the primary purpose cannot be carried out, 
the question arises if a secondary purpose (i.e. repayment to the lender) has 
been agreed, expressly or by implication: if it has, the remedies of equity 
may be invoked to give effect to it, if it has not (and the money is intended 
to fall within the general fund of the debtor's assets) then there is the 
appropriate remedy for recovery of a loan. I can appreciate no reason why 
the flexible interplay of law and equity cannot let in these practical arrange-
ments, and other variations if desired : it would be to the discredit of both 
systems if they could not. In the present case the intention to create a 
secondary trust for the benefit of the lender, to arise if the primary trust, to 
pay the dividend, could not be carried out, is clear and I can find no reason 
why the law should not give effect to it. 

I pass to the second question, that of notice. I can deal with this briefly 
because I am in agreement with the manner in which it has been disposed 
of by all three members of the Court of Appeal. I am prepared, for this 
purpose, to accept, by way of assumption, the position most favourable to 
the bank, i.e., that it is necessary to show that the bank had notice of 
the trust, or of the circumstances giving rise to the trust, at the 
time when they received the money, viz., on the 15th July, 1964, 
and that notice on a later date, even though they had not in any real sense 
given value when they received the money or thereafter changed their 
position, will not do. It is common ground, and I think right, that a mere 
request to put the money into a separate account is not sufficient to 
constitute notice. But on 15th July, 1964. the b@nh, when it received the 
cheque, also received the covering letter of that date which I have set out 



above: previously there had been the telephone conversation between Mr. 
Goldbart and Mr. Parker, to which | have also referred. From these there 
is no doubt that the bank was told that the money had been provided on 
loan by a third person and was to be used only for the purpose of paying 
the dividend. This was sufficient to give them notice that it was trust money 
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and not assets of Rolls Razor Ltd.: the fact, if it be so, that they were 
unaware of the lenders identity (though the Respondent's name as drawer 
was on the cheque) is of no significance. I may add to thiS. as having some 
bearing on the merits of the case, that it is quite apparent from earlier 
documents that the bank were aware that Rolls Razor Ltd. could not provide 
the money for the dividend and that this would have to come from an 
outside source and that they never contemplated that the money so provided 
could be used to reduce the existing overdraft. They were in fact insisting 
that other or additional arrangements should be made for that purpose. 
As was appropriately said by Russell L.J., it would be giving a complete 
windfall to the bank if they had established a right to retain the money. 

In my opinion,the decision of the Court of Appeal VV@SCD[rectOO8!| 
points and the appeal should be dismissed. 

(318779) Dd. 197022 150 10/68 St.S 
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on appeal from the court of appeal for ontario 

Trusts and trustees -- Constructive trust -- Agency -- Fiduciary duties -- Real 
estate agent making offer to purchase property on behalf of client --Vendor rejecting offer but 
advising agent of amount it would accept --Agent buying property for himself instead of 
conveying information to client --Market value of property decreasing from time of agent's 
purchase -- Whether constructive trust over property may be imposed and agent required to 
transfer property to client even though client can show no loss. 

Real property -- Remedies --Constructive trust -- Agency -- Real estate agent 
making offer to purchase property on behalf of client -- Vendor rejecting offer but advising agent 
of amount it would accept --Agent buying property for himself instead of conveying information 
to client --Market value of property decreasing from time of agent's purchase --Whether 
constructive trust over property may be imposed and agent required to transfer property to client 
even though client can show no loss. 

K, a real estate broker, entered into negotiations to purchase a commercial building on 
behalf of S, his client. The vendor rejected the offer made and tendered a counteroffer. K rejected 
the counteroffer but "signed it back". The vendor advised K of the amount it would accept, but 
instead of conveying this information to S, K arranged for his wife to purchase to property, which 
was then transferred to K and his wife as joint tenants. S brought an action against K to have the 
property conveyed to him, alleging breach of fiduciary duty giving rise to a constructive trust. He 



asserted that the property held special value to him because its tenant was his banker, and being 
one's banker's landlord was a source of prestige in his community. He abandoned his claim for 
damages because the market value of the property had decreased from the time of the purchase by 
K. The trial judge found that K had breached a duty of loyalty to S. but held that a constructive 
trust was not an appropriate remedy because K had not been "enriched". The Court of Appeal, in 
a majority decision, reversed the judgment and ordered that the property be conveyed to S subject 
to appropriate adjustments. 

Held (Sopinka and Iacobucci JJ. dissenting): The appeal should be dismissed. 

Per La Forest, Gonthier, Cory, McLachlin and Major JJ.: The constructive trust is an 
ancient and eclectic institution imposed by law not only to remedy unjust enrichment, but to hold 
persons in different situations to high standards of trust and probity and prevent them from 
retaining property which in "good conscience"they should not be permitted to retain. While 
Canadian courts in recent decades have developed the constructive trust as a remedy for unjust 
enrichment, this should not be taken as expunging from Canadian law the constructive trust in 
other circumstances where its availability has long been recognized. Under the broad umbrella of 
good conscience, constructive trusts are recognized both for wrongful acts like fraud and breach of 
duty of loyalty, and to remedy unjust enrichment and corresponding deprivation. While cases 
often involve both a wrongful act and unjust enrichment, constructive trusts may be imposed on 
either ground. 

The following conditions should generally be satisfied before a constructive trust 
based on wrongful conduct will be imposed: (1) the defendant must have been under an equitable 
obligation in relation to the activities giving rise to the assets in his hands; (2) the assets in the 
hands of the defendant must be shown to have resulted from deemed or actual agency activities of 
the defendant in breach of his equitable obligation to the plaintiff; (3) the plaintiff must show a 
legitimate reason for seeking a proprietary remedy, either personal or related to the need to ensure 
that others like the defendant remain faithful to their duties; and (4) there must be no factors which 
would render imposition of a constructive trust unjust in all the circumstances of the case. 

Here K's breach of his duty of loyalty sufficed to engage the conscience of the court 
and support a finding of constructive trust. First, K was under an equitable obligation in relation 
to the property at issue. His failure to pass on to his client the information he obtained on his 
client's behalf as to the price the vendor would accept on the property and his use of that 
information to purchase the property instead for himself constituted a breach of his equitable duty 
of loyalty. Second, the assets in K's hands resulted from his agency activities in breach of his 
equitable obligation to S. Third, a constructive trust is required to remedy the deprivation S 
suffered because of his continuing desire to own the particular property in question. A 
constructive trust is also required in cases such as this to ensure that agents and others in positions 
of trust remain faithful to their duty of loyalty. Finally, there are no factors which would make 
imposition of a constructive trust unjust in this case. 

Per Sopinka and Iacobucci JJ. (dissenting): The ordering of a constructive trust is a 
discretionary matter and, as such, is entitled to appellate deference. The trial judge's decision not 
to order such a remedy should be overturned on appeal only if the discretion has been exercised on 
the basis of an erroneous principle. The trial judge committed no such error here. He considered 
the moral quality of K's actions and there is thus no room for appellate intervention on this 
ground. He was of the opinion that where there is otherwise no justification for ordering a 
constructive trust or any other remedy, the morality of the act will not alone justify such an order, 
which is a correct statement of the law. The trial judge has a discretion to order a constructive 
trust, or not to order one, and this discretion should not be affected by the number of available 
remedies. In this case, S withdrew his claim for damages. While compensatory damages were 
unavailable since no pecuniary loss was suffered, S could have sought exemplary damages. His 
decision not to do so should not bind the trial judge's discretion with respect to the order of a 
constructive trust. The trial judge also considered deterrence, but held that it alone could not 
justify a remedy in this case. 

Even if appellate review were appropriate, the remedy of a constructive trust was not 
available on the facts of this case. Recent case law in this Court is very clear that a constructive 



trust may only be ordered where there has been an unjust enrichment, and there was no 
enrichment, and therefore no unjust enrichment, here. The unavailability of a constructive trust in 
the absence of unjust enrichment is consistent with the constructive trust's remedial role and 
supported by specific consideration of the principles set out in Lac Minerals. Deterrence does not 
suggest that a constructive trust should be available even where there is no unjust enrichment. 
Despite considerations of deterrence, it is true throughout the private law that remedies are 
typically unavailable in the absence of a loss. Courts have not held it to be necessary where a tort 
duty or a contractual duty has been breached to order remedies even where no loss resulted. There 
is nothing which would justify treating breaches of fiduciary duties any differently in this regard. 
In any event, the unavailability of a constructive trust in cases where there is no unjust enrichment 
does not have any significant effect on deterrence. Exemplary damages are available if deterrence 
is deemed to be particularly important, and an unscrupulous fiduciary has to reckon with the 
possibility that if there were gains in value to the property, he or she would be compelled to pay 
damages or possibly give up the property. 
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The judgment of La Forest, Gonthier, Cory, McLachlin and Major JJ. was delivered 
by 

MCLACHLIN J. -- 

1 	 This appeal requires this Court to determine whether a real estate agent 
who buys for himself property for which he has been negotiating on behalf of a client may 
be required to return the property to his client despite the fact that the client can show no 
loss. This raises the legal issue of whether a constructive trust over property may be 
imposed in the absence of enrichment of the defendant and corresponding deprivation of 
the plaintiff. In my view, this question should be answered in the affirmative. 

II 

2 	The appellant Mr. Korkontzilas is a real estate broker. The respondent, Mr. Soulos, 
was his client. In 1984, Mr. Korkontzilas found a commercial building which he thought might 
interest Mr. Soulos. Mr. Soulos was interested in purchasing the building. Mr. Korkontzilas 
entered into negotiations on behalf of Mr. Soulos. He offered $250,000. The vendor, Dominion 
Life, rejected the offer and tendered a counter-offer of $275,000. Mr. Soulos rejected the counter-
offer but "signed it back" at $260,000 or $265,000. Dominion Life advised Mr. Korkontzilas that 
it would accept $265,000. Instead of conveying this information to Mr. Soulos as he should have, 
Mr. Korkontzilas arranged for his wife, Panagiota Goutsoulas, to purchase the property using the 
name Panagiot Goutsoulas. Panagiot Goutsoulas then transferred the property to Panagiota and 
Fotios Korkontzilas as joint tenants. Mr. Soulos asked what had happened to the property. Mr. 
Korkontzilas told him to "forget about it"; the vendor no longer wanted to sell it and he would find 
him a better property. Mr. Soulos asked Mr. Korkontzilas whether he had had anything to do with 
the vendor's change of heart. Mr. Korkontzilas said he had not. 



3 	In 1987 Mr_ Soulos learned that Mr. Korkontzilas had purchased the property for 
himself. He brought an action against Mr. Korkontzilas to have the property conveyed to him, 
alleging breach of fiduciary duty giving rise to a constructive trust. He asserted that the property 
held special value to him because its tenant was his banker, and being one's banker's landlord was 
a source of prestige in the Greek community of which he was a member. However, Mr. Soulos 
abandoned his claim for damages because the market value of the property had, in fact, decreased 
from the time of the Korkontzilas purchase. 

4 	The trial judge found that Mr. Korkontzilas had breached a duty of loyalty to Mr. 
Soulos, but held that a constructive trust was not an appropriate remedy because Mr. Korkontzilas 
had purchased the property at market value and hence had not been "enriched": teflex, (1991), 
4 O.R. (3d) 51, 19 R.P.R. (2d) 205 (hereinafter cited to O.R.). The decision was reversed on 
appeal, Labrosse J.A. dissenting: 1995 CanLII 2074 (ON CA), (1995), 25 O.R. (3d) 257, 126 
D.L.R. (4th) 637, 84 O.A.C. 390, 47 R.P.R. (2d) 221 (hereinafter cited to O.R.). 

5 	For the reasons that follow, I would dismiss the appeal. In my view, the doctrine of 
constructive trust applies and requires that Mr. Korkontzilas convey the property he wrongly 
acquired to Mr. Soulos. 

III 

6 	The first question is what duties Mr. Korkontzilas owed to Mr. Soulos in relation to 
the property. This question returns us to the findings of the trial judge. The trial judge rejected 
the submission of Mr. Soulos that an agreement existed requiring Mr. Korkontzilas to present all 
properties in the Danforth area to him exclusively before other purchasers. He found, however, 
that Mr. Korkontzilas became the agent for Mr. Soulos when he prepared the offer which Mr. 
Soulos signed with respect to the property at issue. He further found that this agency relationship 
extended to reporting the vendor's response to Mr. Soulos. This relationship of agency was not 
terminated when the vendor made its counter-offer. The trial judge therefore concluded that Mr. 
Korkontzilas was acting as Mr. Soulos' agent at all material times. 

7 	 The trial judge went on to state that the relationship of agent and principal is 
fiduciary in nature. He concluded that as agent to Mr. Soulos, Mr. Korkontzilas owed Mr. Soulos 
a "duty of loyalty". He found that Mr. Korkontzilas breached this duty of loyalty when he failed 
to refer the vendor's counter-offer to Mr. Soulos. 

8 	The Court of Appeal did not take issue with these conclusions. The majority did, 
however, differ from the trial judge on what consequences flowed from Mr. Korkontzilas' breach 
of the duty of loyalty. 

9 	This brings us to the main issue on this appeal: what remedy, if any, does the law 
afford Mr. Soulos for Mr. Korkontzilas' breach of the duty of loyalty in acquiring the property in 
question for himself rather than passing the vendor's statement of the price it would accept on to 
his principal, Mr. Soulos? 

10 	At trial Mr. Soulos' only claim was that the property be transferred to him for the 
price paid by Mr. Korkontzilas, subject to adjustments for changes in value and losses incurred on 
the property since purchase. He abandoned his claim for damages at an early stage of the 



proceedings. This is not surprising, since Mr. Korkontzilas had paid market value for the property 
and had, in fact, lost money on it during the period he had held it. Still, Mr. Soulos maintained his 
desire to own the property. 

11 	Mr. Soulos argued that the property should be returned to him under the equitable 
doctrine of constructive trust. The trial judge rejected this claim, on the ground that constructive 
trust arises only where the defendant has been unjustly enriched by his wrongful act. The fact that 
damages offered Mr. Soulos no compensation was of no moment: "It would be anomalous to 
declare a constructive trust, in effect, because a remedy in damages is unsatisfactory, the plaintiff 
having suffered none" (p. 69). Furthermore, "it seems simply disproportionate and inappropriate 
to utilize the drastic remedy of a constructive trust where the plaintiff has suffered no damage" (p. 
69). The trial judge added that nominal damages were inappropriate, damages having been 
waived, and that Mr. Soulos had mitigated his loss by buying other properties. 

12 	The majority of the Court of Appeal took a different view. Carthy J.A. held that the 
award of an equitable remedy is discretionary and dependent on all the facts before the court. In 
his view, however, the trial judge had exercised his discretion on a wrong principle. Carthy J.A. 
asserted that the moral quality of the defendant's act may dictate the court's intervention. Most 
real estate transactions involve one person acting gratuitously for the purchaser, while seeking 
commission from the vendor. The fiduciary duties of the agent would be meaningless if the agent 
could simply acquire the property at market value, and then deny that he or she is a constructive 
trustee because no damages are suffered. In such circumstances, equity will "intervene with a 
proprietary remedy to sustain the integrity of the laws which it supervises"(p. 261). Carthy J.A. 
conceded that Mr. Soulos' reason for desiring the property may seem "whimsical". But viewed 
against the broad context of real estate transactions, he found that the remedy of constructive trust 
in these circumstances serves a "salutary purpose". It enables the court to ensure that immoral 
conduct is not repeated, undermining the bond of trust that enables the industry to function. The 
majority accordingly ordered conveyance of the property subject to appropriate adjustments. 

13 	The difference between the trial judge and the majority in the Court of Appeal may 
be summarized as follows. The trial judge took the view that in the absence of established loss, 
Mr. Soulos had no action. To grant the remedy of constructive trust in the absence of loss would 
be "simply disproportionate and inappropriate", in his view. The majority in the Court of Appeal, 
by contrast, took a broader view of when a constructive trust could apply. It held that a 
constructive trust requiring reconveyance of the property could arise in the absence of an 
established loss in order to condemn the agent's improper act and maintain the bond of trust 
underlying the real estate industry and hence the "integrity of the laws" which a court of equity 
supervises. 

14 	The appeal thus presents two different views of the function and ambit of the 
constructive trust. One view sees the constructive trust exclusively as a remedy for clearly 
established loss. On this view, a constructive trust can arise only where there has been 
"enrichment" of the defendant and corresponding"deprivation" of the plaintiff. The other view, 
while not denying that the constructive trust may appropriately apply to prevent unjust 
enrichment, does not confine it to that role. On this view, the constructive trust may apply absent 
an established loss to condemn a wrongful act and maintain the integrity of the relationships of 
trust which underlie many of our industries and institutions. 

15 	It is my view that the second, broader approach to constructive trust should prevail. 
This approach best accords with the history of the doctrine of constructive trust, the theory 
underlying the constructive trust, and the purposes which the constructive trust serves in our legal 
system. 



►1 

16 	The appellants argue that this Court has adopted a view of constructive trust based 
exclusively on unjust enrichment in cases such as Pettkus v. Becker, 1980 CanLIl 22 (SCC), 
[1980] 2 S.C.R. 834. Therefore, they argue, a constructive trust cannot be imposed in cases like 
this where the plaintiff can demonstrate no deprivation and corresponding enrichment of the 
defendant. 

17 	The history of the law of constructive trust does not support this view. Rather, it 
suggests that the constructive trust is an ancient and eclectic institution imposed by law not only to 
remedy unjust enrichment, but to hold persons in different situations to high standards of trust and 
probity and prevent them from retaining property which in "good conscience" they should not be 
permitted to retain. This served the end, not only of doing justice in the case before the court, but 
of protecting relationships of trust and the institutions that depend on these relationships. These 
goals were accomplished by treating the person holding the property as a trustee of it for the 
wronged person's benefit, even though there was no true trust created by intention. In England, 
the trust thus created was thought of as a real or "institutional"trust. In the United States and 
recently in Canada, jurisprudence speaks of the availability of the constructive trust as a remedy; 
hence the remedial constructive trust. 

18 	While specific situations attracting a constructive trust have been identified, the older 
English jurisprudence offers no satisfactory limiting or unifying conceptual theory for the 
constructive trust. As D. W. M. Waters, The Constructive Trust (1964), at p. 39, puts it, the 
constructive trust "was never any more than a convenient and available language medium through 
which ... the obligations of parties might be expressed or determined". The constructive trust 
was used in English law "to link together a number of disparate situations ... on the basis that the 
obligations imposed by law in these situations might in some way be likened to the obligations 
which were imposed upon an express trustee": J. L. Dewar, "The Development of the Remedial 
Constructive Trust" (1982-84), 6 Est. & Tr. Q. 312, at p. 317, citing Waters, supra. 

19 	The situations in which a constructive trust was recognized in England include 
constructive trusts arising on breach of a fiduciary relationship, as well as trusts imposed to 
prevent the absence of writing from depriving a person of proprietary rights, to prevent a 
purchaser with notice from fraudulently retaining trust properties, and to enforce secret trusts and 
mutual wills. See Dewar, supra, at p. 334. The fiduciary relationship underlies much of the 
English law of constructive trust. As Waters, supra, at p. 33, writes: "the fiduciary relationship is 
clearly wed to the constructive trust over the whole, or little short of the whole, of the trust's 
operation". At the same time, not all breaches of fiduciary relationships give rise to a constructive 
trust. As L. S. Sealy, "Fiduciary Relationships", [1962] Camb. L.J. 69, at p. 73, states: 

The word "fiduciary," we find, is not definitive of a single class of relationships to 
which a fixed set of rules and principles apply. Each equitable remedy is available 
only in a limited number of fiduciary situations; and the mere statement that John is in 
a fiduciary relationship towards me means no more than that in some respects his 
position is trustee-like; it does not warrant the inference that any particular fiduciary 
principle or remedy can be applied. [Emphasis in original.] 

Nor does the absence of a classic fiduciary relationship necessarily preclude a finding of a 
constructive trust; the wrongful nature of an act may be sufficient to constitute breach of a trust-
like duty: see Dewar, supra, at pp. 322-23. 



20 	 Canadian courts have never abandoned the principles of constructive trust 
developed in England. They have, however, modified them. Most notably, Canadian 
courts in recent decades have developed the constructive trust as a remedy for unjust 
enrichment. It is now established that a constructive trust may be imposed in the absence 
of wrongful conduct like breach of fiduciary duty, where three elements are present: (1) the 
enrichment of the defendant; (2) the corresponding deprivation of the plaintiff; and (3) the 
absence of a juristic reason for the enrichment: Pettkus v. Becker, supra. 

21 	 This Court's assertion that a remedial constructive trust lies to prevent unjust 
enrichment in cases such as Pettkus v. Becker should not be taken as expunging from Canadian 
law the constructive trust in other circumstances where its availability has long been recognized. 
The language used makes no such claim. A. J. McClean, "Constructive and Resulting Trusts --
Unjust Enrichment in a Common Law Relationship -- Pettkus v. Becker"(1982), 16 UB. C. L. Rev. 
155, at p. 170, describes the ratio of Pettkus v. Becker as "a modest enough proposition". He goes 
on: "It would be wrong.. . to read it as one would read the language of a statute and limit further 
development of the law". 

22 	Other scholars agree that the constructive trust as a remedy for unjust enrichment 
does not negate a finding of a constructive trust in other situations. D. M. Paciocco, "The 
Remedial Constructive Trust: A Principled Basis for Priorities over Creditors" (1989), 68 Can. 
Bar Rev. 315, at p. 318, states: "the constructive trust that is used to remedy unjust enrichment 
must be distinguished from the other types of constructive trusts known to Canadian law prior to 
1980". Paciocco asserts that unjust enrichment is not a necessary condition of a constructive trust 
(at p. 320): 

... in the largest traditional category, the fiduciary constructive trust, there need be no 
deprivation experienced by the particular plaintiff. The constructive trust is imposed 
to raise the morality of the marketplace generally, with the beneficiaries of some of 
these trusts receiving what can only be described as a windfall. 

23 	Dewar, supra, holds a similar view (at p. 332): 

While it is unlikely that Canadian courts will abandon the learning and the 
classifications which have grown up in connection with the English constructive trust, 
it is submitted that the adoption of the American style constructive trust by the 
Supreme Court of Canada in Pettkus v. Becker will profoundly influence the future 
development of Canadian trust law. 

Dewar, supra, at pp. 332-33, goes on to state: "In English and Canadian law there is no general 
agreement as to precisely which situations give rise to a constructive trust, though there are certain 
general categories of cases in which it is agreed that a constructive trust does arise". One of these 
is to correct fraudulent or disloyal conduct. 

24 	M. M. Litman, "The Emergence of Unjust Enrichment as a Cause of Action and the 
Remedy of Constructive Trust" (1988), 26 Alta. L. Rev. 407, at p. 414, sees unjust enrichment as a 
useful tool in rationalizing the traditional categories of constructive trust. Nevertheless he opines 
that it would be a "significant error" to simply ignore the traditional principles of constructive 
trust. He cites a number of Canadian cases subsequent to Pettkus v. Becker, supra, which impose 
constructive trusts for wrongful acquisition of property, even in the absence of unjust enrichment 
and correlative deprivation, and concludes that the constructive trust "cannot always be explained 
by the unjust enrichment model of constructive trust" (p. 416). In sum, the old English law 
remains part of contemporary Canadian law and guides its development. As La Forest J.A. (as he 
then was) states in White v. Central Trust Co. (1984), 17 E.T.R. 78 (N.B.C.A.), at p. 90, cited by 



Litman, supra, the courts "will not venture far onto an uncharted sea when they can administer 
justice from a safe berth". 

25 	I conclude that the law of constructive trust in the common law provinces of Canada 
embraces the situations in which English courts of equity traditionally found a constructive trust as 
well as the situations of unjust enrichment recognized in recent Canadian jurisprudence. 

[%I 

26 	Various principles have been proposed to unify the situations in which the English 
law found constructive trust. R. Goff and G. Jones, The Law of Restitution (3rd ed. 1986), at p. 
61, suggest that unjust enrichment is such a theme. However, unless "enrichment" is interpreted 
very broadly to extend beyond pecuniary claims, it does not explain all situations in which the 
constructive trust has been applied. As McClean, supra, at p. 168, states: "however satisfactory 
[the unjust enrichment theory] may be for other aspects of the law of restitution, it may not be 
wide enough to cover all types of constructive trust". McClean goes on to note the situation raised 
by this appeal: "In some cases, where such a trust is imposed the trustee may not have obtained 
any benefit at all; this could be the case, for example, when a person is held to be a trustee de son 
tort. A plaintiff may not always have suffered a loss." McClean concludes (at pp. 168-69): 
"Unjust enrichment may not, therefore, satisfactorily explain all types of restitutionary claims". 

27 	McClean, among others, regards the most satisfactory underpinning for unjust 
enrichment to be the concept of "good conscience" which lies at "the very foundation of equitable 
jurisdiction" (p. 169): 

"Safe conscience" and "natural justice and equity" were two of the criteria referred to 
by Lord Mansfield in Moses v. MacFerlan (1760), 2 Burr. 1005, 97 E.R. 676 (K.B.) in 
dealing with an action for money had and received, the prototype of a common law 
restitutionary claim. "Good conscience" has a sound basis in equity, some basis in 
common law, and is wide enough to encompass constructive trusts where the 
defendant has not obtained a benefit or where the plaintiff has not suffered a loss. It 
is, therefore, as good as, or perhaps a better, foundation for the law of restitution than 
is unjust enrichment. 

28 	Other scholars agree with McClean that good conscience may provide a useful way 
of unifying the different forms of constructive trust. Litman, supra, adverts to the "natural justice 
and equity" or "good conscience" trust "which operates as a remedy for wrongs which are broader 
in concept than unjust enrichment" and goes on to state that this may be viewed as the 
underpinning of the various institutional trusts as well as the unjust enrichment restitutionary 
constructive trust (at pp. 415-16). 

29 	Good conscience as the unifying concept underlying constructive trust has attracted 
the support of many jurists. Edmund Davies L.J. suggested that the concept of a "want of probity" 
in the person upon whom the constructive trust is imposed provides "a useful touchstone in 
considering circumstances said to give rise to constructive trusts": Carl Zeiss Stiftung v. Herbert 

Smith & Co. (No. 2), [1969] 2 Ch. 276 (C.A.), at p. 301. Cardozo J. similarly endorsed the 
unifying theme of good conscience in Beatty v. Guggenheim Exploration Co., 122 N.E. 378 
(1919), at p. 380: 



A constructive trust is the formula through which the conscience of equity fmds 
expression. When property has been acquired in such circumstances that the holder of 
the legal title may not in good conscience retain the beneficial interest, equity converts 
him into a trustee. [Emphasis added.] 

30 	 Lord Denning M.R. expressed similar views in a series of cases applying the 
constructive trust as a remedy for wrong-doing: see Neale v. Willis (1968), 19 P. & C.R. 836; 
Binions v. Evans, [1972] Ch. 359; Hussey v. Palmer, [1972] 1 W.L.R. 1286. In Binions, referring 
to the statement by Cardozo J., supra, Denning M.R. stated that the court would impose a 
constructive trust "for the simple reason that it would be utterly inequitable for the plaintiffs to 
turn the defendant out contrary to the stipulation subject to which they took the premises" (p. 
368). In Hussey,he said the following of the constructive trust (at pp. 1289-90): "By whatever 
name it is described, it is a trust imposed by law whenever justice and good conscience require it". 

31 	Many English scholars have questioned Lord Denning's expansive statements on 
constructive trust. Nevertheless, he is not alone: Bingham J. similarly referred to good 
conscience as the basis for equitable intervention in Neste Oy v. Lloyd's Bank Plc, [1983] 2 
Lloyd's Rep. 658. 

32 	The New Zealand Court of Appeal also appears to have accepted good conscience as 
the basis for imposing a constructive trust in Elders Pastoral Ltd. v. Bank of New Zealand, [1989] 
2 N.Z.L.R. 180. Cooke P., at pp. 185-86, cited the following passage from Bingham J.'s reasons 
in Neste Oy,supra, at p. 666: 

Given the situation of [the defendants] when the last payment was received, any 
reasonable and honest directors of that company (or the actual directors had they 
known of it) would, I feel sure, have arranged for the repayment of that sum to the 
plaintiffs without hesitation or delay. It would have seemed little short of sharp 
practice for [the defendants] to take any benefit from the payment, and it would have 
seemed contrary to any ordinary notion of fairness that the general body of creditors 
should profit from the accident of a payment made at a time when there was bound to 
be a total failure of consideration. Of course it is true that insolvency always causes 
loss and perfect fairness is unattainable. The bank, and other creditors, have their 
legitimate claims. It nonetheless seems to me that at the time of its receipt [the 
defendants] could not in good conscience retain this payment and that accordingly a 
constructive trust is to be inferred. [Emphasis added.] 

Cooke P. concluded simply (at p. 186): "I do not think that in conscience the stock agents can 
retain this money." Elders has been taken to stand for the proposition that even in the absence of 
a fiduciary relationship or unjust enrichment, conduct contrary to good conscience may give rise 
to a remedial constructive trust: see Mogal Corp. v. Australasia Investment Co. (In Liquidation) 
(1990), 3 N.Z.B.L.C. 101, 783; J. Dixon, "The Remedial Constructive Trust Based on 
Unconscionability in the New Zealand Commercial Environment" (1992-95), 7 Auck. U. L. Rev. 
147, at pp. 157-58. Although the Judicial Committee of the Privy Council rejected the creation of 
a constructive trust on grounds of good conscience in Re Goldcorp Exchange Ltd. (In 
Receivership), [1994] 2 All E.R. 806, the fact remains that good conscience is a theme underlying 
constructive trust from its earliest times. 

33 	Good conscience addresses not only fairness between the parties before the court, 
but the larger public concern of the courts to maintain the integrity of institutions like fiduciary 
relationships which the courts of equity supervised. As La Forest J. states in Hodgkinson v. 
Simms,1994 CanLII 70 (SCC), [1994] 3 S.C.R. 377, atp. 453: 



The law of fiduciary duties has always contained within it an element of deterrence. 
This can be seen as early as Keech in the passage cited supra; see also Canadian Aero, 
supra, at pp. 607 and 610; Canson,supra, at p. 547, per McLachlin J. In this way the 
law is able to monitor a given relationship society views as socially useful while 
avoiding the necessity of formal regulation that may tend to hamper its social utility. 

The constructive trust imposed for breach of fiduciary relationship thus serves not only to do the 
justice between the parties that good conscience requires, but to hold fiduciaries and people in 
positions of trust to the high standards of trust and probity that commercial and other social 
institutions require if they are to function effectively. 

34 	It thus emerges that a constructive trust may be imposed where good conscience so 
requires. The inquiry into good conscience is informed by the situations where constructive trusts 
have been recognized in the past. It is also informed by the dual reasons for which constructive 
trusts have traditionally been imposed: to do justice between the parties and to maintain the 
integrity of institutions dependent on trust-like relationships. Finally, it is informed by the 
absence of an indication that a constructive trust would have an unfair or unjust effect on the 
defendant or third parties, matters which equity has always taken into account. Equitable 
remedies are flexible; their award is based on what is just in all the circumstances of the case. 

35 	Good conscience as a common concept unifying the various instances in which a 
constructive trust may be found has the disadvantage of being very general. But any concept 
capable of embracing the diverse circumstances in which a constructive trust may be imposed 
must, of necessity, be general. Particularity is found in the situations in which judges in the past 
have found constructive trusts. A judge faced with a claim for a constructive trust will have 
regard not merely to what might seem "fair" in a general sense, but to other situations where 
courts have found a constructive trust. The goal is but a reasoned, incremental development of the 
law on a case-by-case basis. 

36 	The situations which the judge may consider in deciding whether good conscience 
requires imposition of a constructive trust may be seen as falling into two general categories. The 
first category concerns property obtained by a wrongful act of the defendant, notably breach of 
fiduciary obligation or breach of duty of loyalty. The traditional English institutional trusts largely 
fall under but may not exhaust (at least in Canada) this category. The second category concerns 
situations where the defendant has not acted wrongfully in obtaining the property, but where he 
would be unjustly enriched to the plaintiffs detriment by being permitted to keep the property for 
himself. The two categories are not mutually exclusive. Often wrongful acquisition of property 
will be associated with unjust enrichment, and vice versa. However, either situation alone may be 
sufficient to justify imposition of a constructive trust. 

37 	In England the law has yet to formally recognize the remedial constructive trust for 
unjust enrichment, although many of Lord Denning's pronouncements pointed in this direction. 
The courts do, however, find constructive trusts in circumstances similar to those at bar. Equity 
traditionally recognized the appropriateness of a constructive trust for breach of duty of loyalty 
simpliciter. The English law is summarized by Goff and Jones, The Law of Restitution, supra, at 
p. 643: 

A fiduciary may abuse his position of trust by diverting a contract, purchase or other 
opportunity from his beneficiary to himself. If he does so, he is deemed to hold that 
contract, purchase, or opportunity on trust for the beneficiary. 

P. Birks, An Introduction to the Law of Restitution (1985) (at pp. 330; 338-43) agrees. He 
suggests that cases of conflict of interest not infrequently may give rise to constructive trust, 
absent unjust enrichment. Birks distinguishes between anti-enrichment wrongs and anti-harm 



wrongs (at p. 340). A fiduciary acting in conflict of interest represents a risk of actual or potential 
harm, even though his misconduct may not always enrich him. A constructive trust may 
accordingly be ordered. 

38 	Both categories of constructive trust are recognized in the United States; although 
unjust enrichment is sometimes cited as the rationale for the constructive trust in the U.S., in fact 
its courts recognize the availability of constructive trust to require the return of property acquired 
by wrongful act absent unjust enrichment of the defendant and reciprocal deprivation of the 
plaintiff. Thus the authors of Scott on Trusts (3rd ed. 1967), vol. V, at p. 3410, state that the 
constructive trust "is available where property is obtained by mistake or by fraud or by other 
wrong". Or as Cardozo C.J. put it,"[a] constructive trust is, then, the remedial device through 
which preference of self is made subordinate to loyalty to others": Meinhard v. Salmon, 164 N.E. 
545 (1928), at p. 548, cited in Scott on Trusts, supra, at p. 3412. Scott on Trusts, supra, at p. 
3418, states that there are cases "in which a constructive trust is enforced against a defendant, 
although the loss to the plaintiff is less than the gain to the defendant or, indeed, where there is no 
loss to the plaintiff'. 

39 	 Canadian courts also recognize the availability of constructive trusts for both 
wrongful acquisition of property and unjust enrichment. Applying the English law, they have long 
found constructive trusts as a consequence of wrongful acquisition of property, for example by 
fraud or breach of fiduciary duty. More recently, Canadian courts have recognized the availability 
of the American-style remedial constructive trust in cases of unjust enrichment:Pettkus v. Becker, 
supra. However, since Pettkus v. BeckerCanadian courts have continued to fmd constructive 
trusts where property has been wrongfully acquired, even in the absence of unjust enrichment. 
While such cases appear infrequently since few choose to litigate absent pecuniary loss, they are 
not rare. 

40 	 Litman, supra, at p. 416, notes that in "the post-Pettkusv. Becker era there are 
numerous cases where courts have used the institutional constructive trust without adverting to or 
relying on unjust enrichment". The imposition of a constructive trust in these cases is justified not 
on grounds of unjust enrichment, but on the ground that the defendant's wrongful act requires him 
to restore the property thus obtained to the plaintiff. 

41 	 Thus in Ontario Wheat Producers' Marketing Board v. Royal Bank of Canada 
,t-eflex, (1984), 9 D.L.R. (4th) 729 (Ont. C.A.), a constructive trust was imposed on a bank which 

received money with actual knowledge that it belonged to someone other than the depositor. 

42 	Again, in MacMillan Bloedel Ltd. v. Binstead (1983), 14 E.T.R. 269 (B.C.S.C.), a 
constructive trust was imposed on individuals who knowingly participated in a breach of fiduciary 
duty despite a finding that unjust enrichment would not warrant the imposition of a trust because 
the plaintiff company could not be said to have suffered a loss or deprivation since its own policy 
precluded it from receiving the profits. Dohm J. (as he then was) stated that the constructive trust 
was required "not to balance the equities but to ensure that trustees and fiduciaries remain faithful 
and that those who assist them in the breaches of their duty are called to account" (p. 302). 

43 	I conclude that in Canada, under the broad umbrella of good conscience, constructive 
trusts are recognized both for wrongful acts like fraud and breach of duty of loyalty, as well as to 
remedy unjust enrichment and corresponding deprivation. While cases often involve both a 
wrongful act and unjust enrichment, constructive trusts may be imposed on either ground: where 
there is a wrongful act but no unjust enrichment and corresponding deprivation; or where there is 
an unconscionable unjust enrichment in the absence of a wrongful act, as in Pettkus v. Becker, 



supra. Within these two broad categories, there is room for the law of constructive trust to 
develop and for greater precision to be attained, as time and experience may dictate. 

44 	The process suggested is aptly summarized by McClean, supra, at pp. 169-70: 

The law of constructive trust] may now be at a stage where it can distill from the 
specific examples a few general principles, and then, by analogy to the specific 
examples and within the ambit of the general principle, create new heads of liability. 
That, it is suggested, is not asking the courts to embark on too dangerous a task, or 
indeed on a novel task. In large measure it is the way that the common law has always 
developed. 

45 	In Pettkus v. Becker, supra, this Court explored the prerequisites for a constructive 
trust based on unjust enrichment. This case requires us to explore the prerequisites for a 
constructive trust based on wrongful conduct. Extrapolating from the cases where courts of equity 
have imposed constructive trusts for wrongful conduct, and from a discussion of the criteria 
considered in an essay by Roy Goode, "Property and Unjust Enrichment", in Andrew Burrows, 
ed., Essays on the Law of Restitution (1991), I would identify four conditions which generally 
should be satisfied: 

(1) The defendant must have been under an equitable obligation, that is, an obligation 
of the type that courts of equity have enforced, in relation to the activities giving 
rise to the assets in his hands; 

(2) The assets in the hands of the defendant must be shown to have resulted from 
deemed or actual agency activities of the defendant in breach of his equitable 
obligation to the plaintiff, 

(3) The plaintiff must show a legitimate reason for seeking a proprietary remedy, 
either personal or related to the need to ensure that others like the defendant 
remain faithful to their duties and; 

(4) There must be no factors which would render imposition of a constructive trust 
unjust in all the circumstances of the case; e.g., the interests of intervening 
creditors must be protected. 

46 	Applying this test to the case before us, I conclude that Mr. Korkontzilas' breach of 
his duty of loyalty sufficed to engage the conscience of the court and support a finding of 
constructive trust for the following reasons. 

47 	First, Mr. Korkontzilas was under an equitable obligation in relation to the property 
at issue. His failure to pass on to his client the information he obtained on his client's behalf as to 
the price the vendor would accept on the property and his use of that information to purchase the 
property instead for himself constituted breach of his equitable duty of loyalty. He allowed his 
own interests to conflict with those of his client. He acquired the property wrongfully, in flagrant 
and inexcusable breach of his duty of loyalty to Mr. Soulos. This is the sort of situation which 
courts of equity, in Canada and elsewhere, have traditionally treated as involving an equitable 
duty, breach of which may give rise to a constructive trust, even in the absence of unjust 
enrichment. 



48 	 Second, the assets in the hands of Mr. Korkontzilas resulted from his agency 
activities in breach of his equitable obligation to the plaintiff. His acquisition of the property was 
a direct result of his breach of his duty of loyalty to his client, Mr. Soulos. 

49 	 Third, while Mr. Korkontzilas was not monetarily enriched by his wrongful 
acquisition of the property, ample reasons exist for equity to impose a constructive trust. Mr. 
Soulos argues that a constructive trust is required to remedy the deprivation he suffered because of 
his continuing desire, albeit for non-monetary reasons, to own the particular property in question. 
No less is required, he asserts, to return the parties to the position they would have been in had the 
breach not occurred. That alone, in my opinion, would be sufficient to persuade a court of equity 
that the proper remedy for Mr. Korkontzilas' wrongful acquisition of the property is an order that 
he is bound as a constructive trustee to convey the property to Mr. Soulos. 

50 	But there is more. I agree with the Court of Appeal that a constructive trust is 
required in cases such as this to ensure that agents and others in positions of trust remain faithful 
to their duty of loyalty: see Hodgkinson v. Simms, supra, per La Forest J. If real estate agents are 
permitted to retain properties which they acquire for themselves in breach of a duty of loyalty to 
their clients provided they pay market value, the trust and confidence which underpin the 
institution of real estate brokerage will be undermined. The message will be clear: real estate 
agents may breach their duties to their clients and the courts will do nothing about it, unless the 
client can show that the real estate agent made a profit. This will not do. Courts of equity have 
always been concerned to keep the person who acts on behalf of others to his ethical mark; this 
Court should continue in the same path. 

51 	 I come finally to the question of whether there are factors which would make 
imposition of a constructive trust unjust in this case. In my view, there are none. No third parties 
would suffer from an order requiring Mr. Korkontzilas to convey the property to Mr. Soulos. Nor 
would Mr. Korkontzilas be treated unfairly. Mr. Soulos is content to make all necessary financial 
adjustments, including indemnification for the loss Mr. Korkontzilas has sustained during the 
years he has held the property. 

52 	I conclude that a constructive trust should be imposed. I would dismiss the appeal 
and confirm the order of the Court of Appeal that the appellants convey the property to the 
respondent, subject to appropriate adjustments. The respondent is entitled to costs throughout. 

The reasons of Sopinka and lacobucci JJ. were delivered by 

53 	SOPINKA J. (dissenting) -- I have read the reasons of my colleague McLachlin J. 
While I agree with her conclusion that a breach of a fiduciary duty was made out herein, I disagree 
with her analysis concerning the appropriate remedy. In my view, she errs in upholding the 
decision of the majority of the Court of Appeal to overturn the trial judge and impose a 
constructive trust over the property in question. There are two broad reasons for my conclusion. 
First, the order of a constructive trust is a discretionary matter and, as such, is entitled to appellate 
deference. Given that the trial judge did not err in principle in declining to make such an order, 
appellate courts should not interfere with the exercise of his discretion. Second, even if appellate 
review were appropriate in the present case, a constructive trust as a remedy is not available where 
there has been no unjust enrichment. The main source of my disagreement with McLachlin J. 
arises in consideration of the second point, but in order to address the reasons of the majority in 
the court below as well, I will consider both of these issues in turn. 



Standard of Review and the Exercise of Discretion 

54 	It is a matter of settled law that appellate courts should generally not interfere with 
orders exercised within a trial judge's discretion. Only if the discretion has been exercised on the 
basis of an erroneous principle should the order be overturned on appeal: see Donkin v. Bugoy, 
1985 CanL,II 45 (SCC), [1985] 2 S.C.R. 85. As acknowledged by the majority in the Court of 
Appeal (1995 CanLII 2074 (ON CA), (1995), 25 O.R. (3d) 257, at p. 259), the decision to order a 
constructive trust is a matter of discretion. In Lac Minerals Ltd. v. International Corona 
Resources Ltd,1989 CanLi 34 (SCC), [1989] 2 S.C.R. 574, the majority held that the order of a 
constructive trust in response to a breach of a fiduciary duty would depend on all the 
circumstances. La Forest J. stated at p. 674: 

In the case at hand, the restitutionary claim has been made out. The Court can 
award either a proprietary remedy, namely that Lac hand over the Williams property, 
or award a personal remedy, namely a monetary award.... [A constructive trust] is but 
one remedy, and will only be imposed in appropriate circumstances. 

The discretionary approach to constructive trusts is also consistent with the approach to equitable 
remedies generally: see Canson Enterprises Ltd v. Boughton & Co., 1991 CanLII 52 (SCC), 
[1991] 3 S.C.R. 534, at p. 585. 

55 	Given that ordering a constructive trust is a discretionary matter, it is necessary to 
show an error in principle on the part of the trial judge in order to overturn the judge's decision not 
to order such a remedy. In my view, the trial judge committed no such error. 

56 	The majority of the Court of Appeal apparently found that the trial judge erred in 
failing to consider the moral blameworthiness of the appellants'actions. Similarly, McLachlin J. 
would hold that a constructive trust was appropriate in the present case simply because of 
considerations of "good conscience". In my view, the trial judge considered the moral quality of 
the appellants' actions and thus there is no room for appellate intervention on this ground. He 
stated (reflex, (1991), 4 O.R. (3d) 51, at p. 69) that, while "[n]o doubt the maintenance of 
commercial morality is an element of public policy and a legitimate concern of the court", 
morality should generally not invite the intervention of the court, except where it is required in aid 
of enforcing some legal right. Put another way, in my view the trial judge was of the opinion that 
where there is otherwise no justification for ordering a constructive trust or any other remedy, the 
morality of the act will not alone justify such an order, which statement of the law is in my view 
correct. 

57 	The majority of the Court of Appeal stated (at pp. 259-60) that the principles set out 
by the trial judge may be applicable where there are alternative remedies, but are questionable 
where only one remedy is available, as in the present case. I do not accept this contention. If a 
constructive trust is held to be inappropriate where there are a variety of remedies available, I 
cannot understand the principle behind the conclusion that such a remedy may be appropriate 
where it is the only remedy available. The trial judge has a discretion to order a constructive trust, 
or not to order one, and this discretion should not be affected by the number of available 
remedies. In the present case, the plaintiff withdrew his claim for damages. While compensatory 
damages were unavailable since the plaintiff suffered no pecuniary loss (which I will discuss 
further below in assessing whether a constructive trust could have been ordered), the plaintiff 
could have sought exemplary damages —his decision not to do so should not bind the trial judge's 
discretion with respect to the order of a constructive trust. 



58 	 The trial judge put significant emphasis on the absence of pecuniary gains in 
concluding that he would not order a constructive trust. For the reasons which I set out in detail 
below, I am of the opinion that the trial judge was correct in this regard. On the other hand, the 
majority of the Court of Appeal and McLachlin J. hold that the trial judge erred in improperly 
appreciating the deterrence role of a constructive trust in the present case. In my view, 
consideration of deterrence fails to disclose any error in principle on the part of the trial judge. 
Deterrence, like the morality of the acts in question, may be relevant to the exercise of discretion 
with respect to the remedy for a breach of a fiduciary duty (see, e.g., Hodgkinson v. 
Simms,1994 CanLII 70 (SCC), [1994] 3 S.C.R. 377, at pp. 421 and 453), but the trial judge in the 
present case did not fail to consider deterrence in deciding whether to order a constructive trust. 
As noted above, he stated that while "maintenance of commercial morality is _.. a legitimate 
concern of the court" (p. 69), it would not alone justify ordering a remedy in the present case. In 
my view, his mention of the "maintenance of commercial morality" indicates that the judge 
considered deterrence, but held that it alone could not justify a remedy in the present case. Thus, 
even if failure to consider deterrence could be considered an error in principle, the trial judge in 
the present case did not so err. 

59 	In my view, the trial judge committed no error in principle which could justify a 
decision to set aside his judgment and order a constructive trust. Even if the trial judge did 
commit some error in principle, however, in my view the remedy of a constructive trust was not 
available on the facts of the present case. That is, even if no deference is owed to the trial judge, 
the majority below erred in ordering a constructive trust and the appeal should be allowed. The 
following are my reasons for this conclusion. 

Unjust Enrichment and the Availability of a Constructive Trust 

60 	 McLachlin J. would hold that there are two general circumstances in which a 
constructive trust may be ordered: where there has been unjust enrichment and where there has 
been an absence of "good conscience". While unjust enrichment and the absence of "good 
conscience" may both be present in a particular case, McLachlin J. is of the view that either 
element individually is sufficient to order a constructive trust. By failing to consider the "good 
conscience" ground on its own, McLachlin J. fords that the trial judge erred. I respectfully 
disagree with this fording. In my view, recent case law in this Court is very clear that a 
constructive trust may  only  be ordered where there has been an unjust enrichment. For example, 
passages in Lac Minerals, supra, set out the circumstances in which an order of a constructive 
trust might be appropriate. In my opinion, it is clear from that decision that a constructive trust is 
not available as a remedy unless there has been an unjust enrichment. La Forest J. stated at pp. 
673-74: 

This Court has recently had occasion to address the circumstances in which a 
constructive trust will be imposed in Hunter Engineering Co. v. Syncrude Canada 
Ltd., 1989 CanLII 129 (SCC), [1989] 1 S.C.R. 426. There, the Chief Justice discussed 
the development of the constructive trust over 200 years from its original use in the 
context of fiduciary relationships, through to Pettkus v. Becker, 
[1980 CanLIl 22 (SCC), [1980] 2 S.C.R. 834], where the Court moved to the modem 
approach with the constructive trust as a remedy for unjust enrichment. He identified 
that Pettkus v. Becker, supra, set out a two-step approach.  First, the Court determines  
whether a claim for unjust enrichment is established, and then, secondly, examines  
whether in the circumstances a constructive trust is the appropriate remedy to redress  
that unjust enrichment . In Hunter Engineering Co. v. Syncrude Canada Ltd., a 
constructive trust was refused, not on the basis that it would not have been available 
between the parties (though in my view it may not have been appropriate), but rather 
on the basis that the claim for unjust enrichment had not been made out, so no 
remedial question arose. 

In the case at hand, the restitutionary claim has been made out. The Court can 
award either a proprietary remedy, namely that Lac hand over the Williams property, 



or award a personal remedy, namely a monetary award. While, as the Chief Justice 
observed, "The principle of unjust enrichment lies at the heart of the constructive 
trust": see Pettkus v. Becker, at p. 847, the converse is not true. The constructive trust 
does not lie at the heart of the law of restitution. [Emphasis added.] 

La Forest J. added at p. 678: 

Much of the difficulty disappears if it is recognized that in this context the issue of 
the appropriate remedy only arises once a valid restitutionary claim has been made 

J. The constructive trust awards a right in property, but that right can only arise 
once a right to relief has been established. [Emphasis added.] 

61 	In Brissette Estate v. Westbury Life Insurance Co., 1992 CanLll 32 (SCC), [1992] 3 
S.C.R. 87, the majority cited some of the passages above from Lac with approval and held at p. 96 
that, "[t]he requirement of unjust enrichment is fundamental to the use of a constructive trust." 

62 	Citing only Pettkus, supra, specifically, McLachlin J. states at para. 21 that it and 
other cases should not be taken to expunge from Canadian law the constructive trust in 
circumstances where there has not been unjust enrichment. With respect, I do not see how 
statements such as "[t]he requirement of unjust enrichment is fundamental to the use of a 
constructive trust" could do anything but expunge from Canadian law the use of constructive 
trusts where there has been no enrichment. Unjust enrichment has been repeatedly stated to be a 
requirement for a constructive trust; thus to order one where there has been no unjust enrichment 
would clearly depart from settled law. 

63 	Even aside from the case law, in my view, the unavailability of a constructive trust in 
the absence of unjust enrichment is consistent with the constructive trust's remedial role. The 
respondent submitted that if no remedy is available in the present case, there would 
inappropriately be a right without a remedy. I disagree. Clearly, the beneficiary has a right to 
have the fiduciary adhere to its duty, and if damages are suffered, the beneficiary has a right to a 
remedy. In my view, this is analogous to remedial principles found elsewhere in the private law. 
Even if a duty is owed and breached in other legal contexts, there is no remedy unless a loss has 
been suffered. I may owe a duty to my neighbour to shovel snow off my walk, and I may breach 
that duty, but if my neighbour does not suffer any loss because of the breached duty, there is no 
tort and no remedy. Similarly, I may have a contractual duty to supply goods at a specific date for 
a specific price, but if I do not and the other party is able to purchase the same goods at the 
contract price at the same time and place, the party has not suffered damage and no remedy is 
available. It is entirely consistent with these rules to state that even if a fiduciary breaches a duty, 
if the fiduciary is not unjustly enriched by the breach, there is no remedy. 

64 	Remedial principles generally thus support the rule against a constructive trust where 
there has been no unjust enrichment. The rule is also supported, in my view, by specific 
consideration of the principles governing constructive trusts set out in Lac Minerals. In Lac 
Minerals, La Forest J. stated that, even where there has been unjust enrichment, the constructive 
trust will be an exceptional remedy; the usual approach would be to award damages. He stated at 
p. 678: 

In the vast majority of cases a constructive trust will not be the appropriate remedy. 
Thus, in Hunter Engineering Co. v. Syncrude Canada Ltd.,supra, had the 
restitutionary claim been made out, there would have been no reason to award a 
constructive trust, as the plaintiff's claim could have been satisfied simply by a 
personal monetary award; a constructive trust should only be awarded if there is 



reason to grant to the plaintiff the additional rights that flow from recognition of a  
right of property . [Emphasis added.] 

65 	La Forest J. thus held that generally an aggrieved beneficiary will only be entitled to 
damages, not to the property itself. This implies that the beneficiary does not generally have a 
right to the property in question, but rather has a right to receive the value of the gains resulting 
from the acquisition of the property. Following this reasoning, if the value of the gains is zero, 
that is, there is no unjust enrichment, the beneficiary will not have a right to a remedy. 
Consequently, where there has been no unjust enrichment, there is no right to a constructive trust 
or any other remedy. 

66 	While, in my view, recent decisions of this Court and the principles underlying them 
settle the matter, McLachlin J. cites other Canadian case law in concluding that constructive trusts 
may be ordered even where there has not been unjust enrichment. She cites three lower court 
decisions which she claims involved the award of a constructive trust absent unjust enrichment. 
With respect, I do not read any one of these cases as supporting her claim. An unjust enrichment 
exists where there has been an enrichment of the defendant, a corresponding deprivation 
experienced by the plaintiff and the absence of any juristic reason for the enrichment: Pettkus v. 
Becker, 1980 CanLII 22 (SCC), [1980] 2 S.C.R. 834; Hunter Engineering Co. v. Syncrude 
Canada Ltd., 1989 CanLll 129 (SCC), [1989] 1 S.C.R. 426. McLachlin J. fails to cite a case 
where a remedial constructive trust was ordered absent such an enrichment. 

67 	In Ontario Wheat Producers' Marketing Board v. Royal Bank of CanadaP ;reflex, 
(1984), 9 D.L.R. (4th) 729 (Ont. C.A.), a constructive trust was imposed on a bank which received 
money with actual knowledge that it belonged to someone other than the depositor. The bank was 
a secured creditor of the depositor, which depositor was in financial difficulty at the time of the 
deposits. Clearly, this case involved an unjust enrichment: the bank benefitted by gaining rights 
over the deposited money, as well as by increasing the likelihood of repayment of the depositor's 
credit; the plaintiff (a corporation whose agent, the depositor, breached his fiduciary obligations) 
was deprived of its right to its money; and there was no juristic reason for the enrichment. Thus, 
the order of a constructive trust responded to an unjust enrichment, whether or not the court 
adverted to such doctrine. 

68 	MacMillan Bloedel Ltd. v. Binstead (1983), 14 E.T.R. 269 (B.C.S.C.) is also, in my 
view, a case of unjust enrichment. In this case, a fiduciary to a corporation breached his duty by 
engaging in self-dealing without disclosing his interest. A constructive trust was imposed over the 
secret profits even though the plaintiff organization, because of its internal policy, could not have 
realized the profits itself. While the fiduciary was plainly enriched, the trial judge and McLachlin 
J. conclude that since the plaintiff could not have realized the profits, there was no "corresponding 
deprivation"and therefore no unjust enrichment. 

69 	I disagree with McLachlin J. that there was no unjust enrichment in Binstead. First 
of all, courts have consistently treated fiduciaries' profits explicitly as unjust enrichment, whether 
or not the beneficiary could have earned the profits itself. For example, in Reading v. The King, 
[1948] 2 All E.R. 27 (K.B.D.), affd [1949] 2 All E.R. 68 (C.A.), aff d [1951] 1 All E.R. 617 
(H.L.), Denning J. stated at p. 28: 

It matters not that the master has not lost any profit nor suffered any damage, nor does 
it matter that the master could not have done the act himself. If the servant has 
unjustly enriched himself  by virtue of his service without his master's sanction, the 
law says that he ought not to be allowed to keep the money.... [Emphasis added.] 



In Canadian Aero Service Ltd. v. O'Malley, 1973 CanLII 23 (SCC), [1974] S.C.R. 592, at pp. 621-
22, Laskin J., as he then was, stated: 

Liability of O'Malley and Zarzycki for breach of fiduciary duty  does not depend  
upon proof by Canaero that, but for their intervention, it would have obtained the  
Guyana contract ; nor is it a condition of recovery of damages that Canaero establish 
what its profit would have been or what it has lost by failing to realize the corporate 
opportunity in question. It is entitled to compel the faithless fiduciaries to answer for 
their default according to their gain. Whether the damages awarded here be viewed as 
an accounting of profits or, what amounts to the same thing,  as based on unjust  
enrichment , I would not interfere with the quantum. [Emphasis added.] 

Readingand O Malley are clear: the characterization of the profits earned by a fiduciary in breach 
of duty is one of unjust enrichment, whether or not the corporation could have earned the profits 
itself. Thus, Binsteadinvolved unjust enrichment, contrary to McLachlin J. 's assertion. 

70 	 I wish to add that the treatment of the profits as unjust enrichment in Reading, 
O Malley, and Binstead is not inconsistent with the general rules governing unjust enrichment. 
The plaintiff in each case had a right to have the fiduciary adhere to his duty. When the defendant 
breached that duty, the profits earned as a result of that breach are essentially treated in equity as 
belonging to the corporation, whether or not the corporation could have earned those profits in the 
absence of the breach. As an example of the proprietary analogy, Denning M.R. stated at p. 856 in 
Phipps v. Boardman, [1965] 1 All E.R. 849 (C.A.), aff d [1966] 3 All E.R. 721 (H.L), that: 

[W]ith information or knowledge which he has been employed by his principal to 
collect or discover, or which he has otherwise acquired, for the use of his principal, 
then again if he turns it to his own use, so as to make a profit by means of it for 
himself,  he is accountable ... for such information or knowledge is the property of his  
principal, just as much as an invention is .... [Italics in original; underlining added.] 

71 	Thus, in Binstead, the retention of the profits by the fiduciary would have deprived 
the corporation of its right to the profits. The deprivation is represented by the monies obtained by 
the fiduciary as a result of infringing the rights of the plaintiff. In order for there not to have been 
deprivation and unjust enrichment in circumstances otherwise similar to Binstead, the self-dealing 
could not have resulted in any secret profits — if a remedy were awarded in a case without profit, 
thus no enrichment nor deprivation, McLachlin J. could well point to the case for support. Given 
that there was profit in Binstead, however, there was unjust enrichment which justified the order 
of a constructive trust, whether or not the court explicitly relied upon unjust enrichment. 

72 	 In summary, McLachlin J. fails to refer to a single Canadian case where a 
constructive trust was ordered despite the absence of unjust enrichment. Given this conclusion 
and given that recent cases of this Court unambiguously foreclose the possibility of ordering a 
constructive trust in the absence of unjust enrichment, in my view McLachlin J. is in error in 
concluding that a constructive trust may be ordered in the absence of unjust enrichment. 

73 	Aside from Canadian case law, McLachlin J. attempts to rely on various scholars and 
foreign case law as providing support for her conclusion. Because of the clear statement of the 
law recently set out by this Court, in my view the scholarly writings and foreign cases are only 
useful in so far as the policy they set out suggests that the law in Canada should be modified. I 
will therefore simply address the policy upon which McLachlin J. relies, rather than each case and 
each article she cites. 



74 	Simply put, McLachlan J., reasoning similarly to the majority below, concludes that 
to fail to permit the order of a constructive trust where there has been a breach of a fiduciary duty, 
but no unjust enrichment, would inadequately safeguard the integrity of fiduciary relationships. 
She says at para. 33 that ordering a constructive trust simply on the basis of "good conscience" 

addresses not only fairness between the parties before the court, but the larger public 
concern of the courts to maintain the integrity of institutions like fiduciary 
relationships which the courts of equity supervised.... The constructive trust imposed 
for breach of fiduciary relationship thus serves not only to do the justice between the 
parties that good conscience requires, but to hold fiduciaries and people in positions of 
trust to the high standards of trust and probity that commercial and other social 
institutions require if they are to function effectively. 

According to McLachlin J., then, deterrence of faithless fiduciaries requires the availability of 
constructive trust as a remedy even where there has been no unjust enrichment. 

75 	In my view, deterrence is not a factor which suggests modifying the law of Canada 
and permitting the order of a constructive trust even where there has been no unjust enrichment. 
As noted above, despite considerations of deterrence, it is true throughout the private law that 
remedies are typically unavailable in the absence of a loss. Courts have not, because of concern 
about protecting the integrity of these duties, held it to be necessary where a tort duty, or a 
contractual duty, has been breached to order remedies even where no loss resulted. I fail to see 
what distinguishes the role of fiduciary duties from the very important societal roles played by 
other legal duties which would justify their exceptional treatment with respect to remedy. 

76 	In any event, the unavailability of a constructive trust in cases where there is no 
unjust enrichment does not, in my opinion, have any significant effect on deterring unfaithful 
fiduciaries and protecting the integrity of fiduciary relationships. First, if deterrence were deemed 
to be particularly important in a case, the plaintiff may seek and the trial judge may award 
exemplary damages; a constructive trust is not necessary to preserve the integrity of the 
relationship, even if this integrity were of particular concern in a given case. The fact that 
exemplary damages were not sought in the present case should not compel this Court to order a 
constructive trust in their place. Second, even if a remedy were unavailable in the absence of 
unjust enrichment, which is not true given exemplary damages, deterrence is not precluded. 
Taking a case similar to the present appeal, while an unscrupulous fiduciary would know that he 
or she would not be compelled to give up the surreptitiously obtained property if there were no 
gains in value to the property, he or she must also reckon with the possibility that if there 
weregains in value, and therefore unjust enrichment, he or she  would  be compelled to pay 
damages or possibly give up the property. Thus, if the fiduciary were motivated to breach his or 
her duty because of the prospect of pecuniary gains, which would, I imagine, be the typical, if not 
the exclusive, motive for such a breach, not ordering a constructive trust where there have been no 
pecuniary gains does not affect deterrence. I therefore disagree with McLachlan J. that deterrence 
suggests that a constructive trust should be available even where there is no unjust enrichment. 

77 	As is clear, I cannot agree with McLachlin J. that a constructive trust could be 
ordered, and indeed should have been ordered, in the present case even if there was no unjust 
enrichment. In order to decide whether such a remedy could be ordered, in my view, it must be 
decided whether there was unjust enrichment in the present case. 

Was There Unjust Enrichment ? 

78 	In my opinion, there was no enrichment and therefore no unjust enrichment in the 
present case. It is first of all plain that there were no pecuniary advantages accruing to the 
appellants from the purchase of the property. The trial judge stated (at p. 68): 



I now consider the facts of the case at bar. The nature of the duty and of the 
breach have already been discussed. At an interlocutory stage, the plaintiff abandoned 
any claim for damages.  This step involved no sacrifice because the plaintiff could not  
have proved any . [Emphasis added.] 

Any enrichment from the purchase of the property was not pecuniary, which would suggest that 
there has in fact been no enrichment and therefore no unjust enrichment. 

79 	It could, perhaps, be argued that if the property were unique or otherwise difficult to 
value, the defendant's pecuniary gains may not represent the enrichment of the defendant or the 
deprivation of the plaintiff. Analogizing to the award of specific performance in contract, where 
property that is the subject of a contract is unique or otherwise difficult to value, and the contract 
is breached, it may be held that monetary damages are inadequate and thus a remedy of specific 
performance must be ordered to compensate the plaintiff adequately. In such cases, pecuniary 
damages may not represent the loss to the plaintiff or the gain to the defendant from the breach. 
Thus, perhaps, an enrichment could be found in the absence of a change in market price if the 
property were unique or otherwise difficult to value. 

80 	Whether or not such considerations could be relevant to a fording of an enrichment, 
the property in question was not found to be unique or otherwise difficult to value in a manner 
relevant to the remedy. The trial judge noted that the respondent had asserted that the property in 
question had special value to him given its tenant, a bank, and the significance of being a landlord 
to a bank in the Greek community. The trial judge (at p. 69) held that such a factor should not be 
taken into account any more than personal attachment in an eminent domain case. In other words, 
while there may have been personal motivation for the purchase, this was not relevant to an 
assessment of the value of the property. This indicates, in my view, that the trial judge did not 
view the property to be unique in a manner meaningful to the remedial analysis. Such a 
conclusion is plain in the trial judge's analysis of Lee v. Chow (1990), 12 R.P.R. (2d) 217 (Ont. 
S.C.). In Lee, a constructive trust was declared in a property that had been purchased 
surreptitiously by an agent in a situation similar to the present case. The trial judge in the instant 
appeal distinguished Lee in the following way (at p. 70): 

[The circumstances in Lee] included the following: a degree of dependence by the 
plaintiff which, in my view, is lacking in the case at bar; that it was a residential 
property meeting the specific requirements of the plaintiff,  rather than a commercial  
property having value only as an investment ; and that it appeared probable that the 
acquisition price represented a bargain, while the property at issue in the case at bar 
did not. [Emphasis added.] 

In Leethere were pecuniary gains, thus an enrichment, and the property had unique qualities which 
helped justify a constructive trust. In the present case there were no pecuniary gains, and the trial 
judge did not find any meaningful non-pecuniary advantages associated with the property — the 
property had value "only as an investment". In my view, given the absence of both pecuniary and 
non-pecuniary advantages from the property, there was no enrichment and therefore no unjust 
enrichment. 

81 	In the absence of unjust enrichment, in my view the trial judge was correct not to 
order the remedy sought, a constructive trust. The trial judge stated (at p. 69): 

A constructive trust was deemed appropriate in LAC Minerals, supra, because 
damages were deemed to be unsatisfactory. It would be anomalous to declare a 
constructive trust, in effect, because a remedy in damages is unsatisfactory, the 
plaintiff having suffered none. 



The trial judge, in the absence of pecuniary damages which might have indicated unjust 
enrichment, declined to order a constructive trust. Neither the majority of the Court of Appeal nor 
McLachlin J. raise an error in principle in the trial judge's reasons; indeed, in my view they err in 
concluding that a constructive trust is available in the present case. Even if the trial judge ignored 
factors such as the moral quality of the defendants' acts and deterrence, which he did not, and 
even if this could be construed as an error in principle, the factors to be considered in ordering a 
constructive trust only become relevant at the second stage of the inquiry when it is decided what 
remedy is appropriate. Unless unjust enrichment is made out at the first stage of the inquiry, there 
is no need to consider the factors relevant to ordering a constructive trust. The majority of the 
Court of Appeal erred in interfering with the trial judge's discretion and in deciding that a 
constructive trust may be ordered in the absence of unjust enrichment. 

Conclusion 

82 	Since the trial judge did not err in not ordering a constructive trust, but rather the 
majority of the Court of Appeal did in ordering one, I would allow the appeal, set aside the 
judgment of the Court of Appeal and reinstate the judgment of the trial judge. In the 
circumstances, I would not award costs to the appellants either here or in the Court of Appeal. 

Appeal dismissed with costs, SOPINKA and IACOBUCCI JJ. dissenting. 

Solicitors for the appellants: McCarthy Tetrault, Toronto. 

Solicitors for the respondent: Stockwood, Spies & Campbell, Toronto. 
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