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BETWEEN:

Court File No, CV-13-10136-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

RETURN ON INNOVATION ADVISORS LTD., AS AGENT

Applicant

-and —

MCCOWAN MANUFACTURING LTD.

Respondent

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C 1985, c.
B-3, and Section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43.

NOTICE OF RETURN OF APPLICATION

(appointment of receiver)

TAKE NOTICE THAT THE APPLICANT, Return On Innovation Advisors Ltd., as

Agent, originally made an application to the Court returnable on June 18, 2013, and the hearing

of the application was adjourned to November 12, 2013. The application will now be brought

back on before the Court on Monday November 4, 2013 at 10:00 a.m, or so soon after that time

as the application can be heard by a Judge of the Commercial List at 330 University Avenue,

Toronto, Ontario.

November 1, 2013
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Court File No. CV-13-10136-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
BETWEEN:

RETURN ON INNOVATION ADVISORS LTD., AS AGENT
Applicant

-and —

MCCOWAN MANUFACTURING LTD.
Respondent

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C 1985, c.
B-3, and Section 101 of the Courts of Justice Act, R.S.0. 1990, ¢, C.43,

AFFIDAVIT OF ERLE ANDERSON
(sworn November 4, 2013)

I, ERLE ANDERSON, of the City of Toronto, in the Province of Ontario, DO
HEREBY MAKE OATH AND SAY AS FOLLOWS:

1. I am Vice President, Commercial Lending, with the Applicant, Return on Innovation
Advisors Ltd., as agent (successor to Return on Innovation Capital Ltd., as agent) (“ROI™), and
in such capacity I am familiar with the loan account of the Respondent, McCowan
Manufacturing Ltd. (the “Debtor” or “McCowan”). The facts set forth herein are within my
personal knowledge or determined from the face of the documents attached hereto as exhibits
and from information and advice provided to me from others. Where [ have relied upon such

information and advice [ verily believe it to be true.

Doc#2851715v5



-2

2. This affidavit is sworn further to my affidavit sworn May 31, 2013 (“My First
Affidavit”) in support of the application by ROI for the appointment of BDO Canada Limited as
receiver of the property, assets and undertakings of the Debtor.

Background
The Debtor

3. The Debtor carries on the business of manufacturing fixturing systems, service counters
and point of sale display products for retail gas stations, clothing stores and fast food restaurants
from its approximately 30,000 square foot headquarters located at 1760 Birchmount Road,

Scarborough, Ontario.

4, The two directors of McCowan are Mr. Kevin Wilson and Ms. Stella Nicholson. Ms.
Nicholson is the widow of Mr. Paul Nicholson, the former chief executive officer and director of
the Debtor. Mr. Nicholson passed away on September 20, 2011, and Ms. Nicholson was

subsequently appointed as a replacement director.

5. There has been significant acrimony between the shareholders of the Debtors since early
2012. Ms. Nicholson, on her own behalf and in other capacities, commenced an action against
the Debtor and Mr. Wilson (personally and in other capacities) in July 2012. The plaintiffs are
secking a variety of remedies against the defendants, including declarations of oppressive

conduct.

ROI and the Debtor

6. ROI, as agent for a number of funds it manages, extended a loan facility to the Debtor in
the amount of $6,500,000 in February 2008. The Debtor’s indebtedness to ROI is secured by a

subordinated secured debenture, which extends to all of McCowan'’s property and assets.

7. The Debtor has been experiencing financial difficulties since 2009 and has repeatedly
been in default of the terms of the debenture agreement since April 2009. ROI, through its legal
counsel, demanded payment in full from the Debtor and delivered a notice of its intent to enforce
its security to the Debtor under section 244 of the Bankruptcy and Insolvency Act (Canada) on
October 31, 2012.
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8. Foilowing delivery of the demand and notice, the parties discussed the possibility of
entering into a forbearance agreement that would provide a period of time for the Debtor to
attempt to find alternative financing, permit Mr. Wilson and Ms. Nicholson to resolve the
litigation, and for Mr. Wilson to complete the acquisition of Ms. Nicholson’s shareholdings in
the Debtor. Mr. Wilson discussed retaining a business valuator to value the Debtor’s business

for the purposés of settlement discussions.

9. A forbearance agreement was entered into as of January 24, 2013 between ROI and the
Debtor (the “Forbearance Agreement”). The Forbearance Agreement provided for a
forbearance period that expired on May 31, 2013 or earlier upon the occurrence of an “Event of
Default™.

10.  The Forbearance Agreement required McCowan to engage a valuator to conduct an
appraisal of McCowan and to provide a copy of the valuator’s report to ROI by March 31, 2013.
The agreement also required the Debtor to provide a binding financing agreement on terms
acceptable to ROI by April 30, 2013 in an amount sufficient to fully repay ROI by May 31,
2013. A failure to meet either of these deadlines constituted an Event of Default under the

Forbearance Agreement.

Receivership Application and Forbearance Extension Agreement

11.  ROI commenced an application for the appointment of a receiver of the property, assets
and undertakings of the Debtor by way of a notice of application that was issued on June 3, 2013.

The hearing of the receivership application was originally scheduled for June 18, 2013.

12.  Following the commencement of the receivership application, ROI, through its legal
counsel, discussed a possible extension of the Forbearance Agreement, The Debtor requested
that the hearing of the receivership application on June 18, 2013 be adjourned so that the parties
could discuss the terms of a forbearance extension. ROI agreed to have the receivership

application adjourned to June 26, 2013.

13. Pursuant to a letter agreement dated June 12, 2013 (the “Forbearance Extension
Agreement”), ROl and the Debtor agreed to the following revised time periods in the

Forbearance Agreement:
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(a) forbearance period would expire on August 30, 2013 or earlier upon the

occurrence of an Event of Defaulit;

(b) McCowan agreed to provide a copy of the valuator’s report to ROI by July 31,
2013; and

(c) McCowan agreed to provide a binding financing agreement on terms acceptable
to ROI by July 31, 2013 in an amount sufficient to repay ROI in full by August
30, 2013.

14.  As aresult of the inability of the Debtor to obtain refinancing to repay ROI in full during
the previous five (5) month period, the Forbearance Extension Agreement also provided for,

among other things:

(a) the appointment of BDO Canada Transaction Advisory Services Inc. (“BDO”) to
market the business and assets of McCowan on terms set out in an engagement

letter attached to the agreement;

(b)  payment of $750,000 to ROI from cash on hand as a permanent reduction of the
Debtor’s indebtedness to ROI; and

{c) consent by the Debtor to the making of a bankruptcy order and private or court
appointment of a receiver, which consent was to be held by counsel to ROI in

escrow until the occurrence of an Event of Default.

A copy of the Forbearance Extension Agreement and all schedules thereto is attached as Exhibit

“A” to this affidavit.

15.  As a result of the execution of the Forbearance Extension Agreement, counsel to ROI
appeared before the Court on June 26, 2013 and asked that the hearing of the receivership
application be adjourned and that a chambers appointment be scheduled for August 7, 2013 so
that ROI could provide a status update to the Court. A copy of the Court’s Endorsement dated
June 26, 2013 is attached as Exhibit “B” to this affidavit.
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Private Sale Process

16.  Following the execution of the Forbearance Extension Agreement, BDO worked with
Mr. Wilson and the Debtor’s staff to prepare a confidential information memorandum (“CIM™)
that detailed McCowan’s business and financial affairs and also compiled a target list of parties

that could be interested in acquiring the Debtor’s business or assets.

17.  The CIM was completed in August 2013. 1 have been informed by Mr. Christopher
Porter of BDO that, during the three-month period ending October 31, 2013;

(a) BDO contacted fifty (50) parties regarding the opportunity; and

(b) BDO provided a copy of the CIM, on execution of a non-disclosure agreement, to

twelve (12) interested parties.

18.  Mr. Porter has also informed me that BDO received four written expressions of interest
from interested parties to purchase the Debtor’s business, including an expression of interest
received from Mr. Wilson. Representatives of the interested parties have conducted site visits
and attended management presentations. Negotiations with one of the parties reached the point

of a draft asset purchase agreement being circulated.

19.  However, as of the date of the swearing of this affidavit, I have been informed by
Christopher Porter of BDO that a firm offer has not been received from any of the interested
parties,

Events of Default and Court Appearances

20. As set out above, the Forbearance Extension Agreemént provided for a forbearance
period to August 30, 2013, delivery of the valuator’s report by July 31, 2013, and delivery of a
binding financing agreement by July 31, 2013.

21.  McCowan failed to deliver the valuator’s report and binding financing agreement by July
31, 2013. As a result, ROI, through its legal counsel, notified the Debtor of the occurrence of
Events of Default under the Forbearance Agreement and Forbearance Extension Agreement in a

letter dated August 2, 2013, a copy of which is attached as Exhibit “C” to this affidavit.
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22. ROI did not and has not waived the Events of Default. As a result, the consents to a
bankruptcy order and recetvership order that were delivered by the Debtor to ROI’s legal counsel
may be released from escrow. However, as the private sale process was in its early stages, ROI

decided to allow the private sale process to continue.

23. ROY’s legal counsel appeared before the Court in chambers on August 7, 2013 to discuss
the status of the matter. As the private sale process had just commenced, ROI requested that a
chambers appointment be scheduled on September 9, 2013 so that ROI could provide another
status update to the Court. A copy of the Court’s Endorsement dated August 7, 2013 is attached
as Exhibit “D” to this affidavit.

24.  In order to provide the Debtor with additional time to deliver the valuator’s report and
binding finance agreement, ROI proposed a further extension of the time periods in the
Forbearance Agreement, among other things, in a letter from ROI’s counsel to the Debtor dated
September 6, 2013, a copy of which is attached as Exhibit “E” to this affidavit (the “Second

Forbearance Extension Offer™).
25.  The Second Forbearance Extension Offer proposed that:

(a) The forbearance period would expire on October 8, 2013 or earlier upon the

occurrence of an Event of Default;
(b) McCowan provide a copy of the valuator’s report to ROI by September 20, 2013;

(c) McCowan provide a binding financing agreement on terms acceptable to ROI by
October 8, 2013 in an amount sufficient to repay ROI in full by October 31, 2013;

and

(d)  McCowan pay $250,000 to ROI from cash on hand as a permanent reduction of
its indebtedness to ROI.

26.  ROI’s legal counsel appeared before the Court in chambers on September 9, 2013 to
discuss the status of the matter. As the private sale process was proceeding and ROI had made
the Second Forbearance Extension Offer to the Debtor, ROI’s counsel requested that a chambers

appointment be scheduled on October 15, 2013 so that ROI could provide a further status update
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to the Court. A copy of the Court’s Endorsement dated September 9, 2013 is attached as Exhibit
“F” to this affidavit.

27. As of the date of the swearing of this affidavit, the Debtor has not executed the Second
Forbearance Extension Offer. ROI’s legal counsel appeared before the Court in chambers on
October 15, 2013 to discuss the status of the matter. As discussions with one of the interested
parties appeared promising at that time and an asset purchase agreement was being drafted,
ROI’s counsel requested that a hearing of ROI’s receivership application be scheduled for
November 12, 2013, with the hope that ROI would be in a position to seek the appointment of a
receiver to finalize a sale transaction. A copy of the Court’s Endorsement dated October 15,
2013 is attached as Exhibit “G” to this affidavit.

Urgent Need for the Appointment of a Receiver

28.  As is discussed in greater detail in My First Affidavit, the Debtor has been in financial
difficulties, and has been continuously in default under its loan and security documents with
ROI, since 2009. A calendar year has passed since ROI demanded payment from the Debtor and
delivered a notice of its intent to enforce its security on October 31, 2012, ROI has shown
considerable patience and has provided the Debtor with an extended forbearance period to
provide for a private sale process to be conducted and to allow the Debtor to obtain alternative

financing.

29.  As of the date of the swearing of this affidavit, the Debtor has not provided to ROI a copy
of a valuator’s report or a binding financing commitment to repay ROI in full, which the Debtor
originally agreed to provide by March 31, 2013 (for the valuator’s report) and April 30, 2013 (for
the binding financing commitment). ROI has repeatedly extended the time periods for the

Debtor to deliver such documentation to no avail.

30.  Notwithstanding the efforts of all parties during the private sale process that has taken

place during the past three months, a binding offer has not been received.

31.  Additionally, the state of the Debtor’s business has begun to deteriorate. I have been
informed by Mr. Blair Davidson of BDO Canada Limited that both Mr, Wilson and Ms.

Nicholson are required signatories for all cheques made by the Debtor. The Debtor’s payroll is
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processed through wire transfer, but payments to all of its suppliers are processed through

cheques.

32.  Ihave been further informed by Mr. Davidson that Ms. Nicholson currently resides in the
state of Florida, and that the Debtor sends cheques to Ms. Nicholson and awaits the return of the
cheques as signed by Ms, Nicholson before they can be delivered to suppliers. Mr. Davidson has
informed me that, as of October 24, 2013, the Debtor has approximately $855,000 in cheques
that it was awaiting Ms. Nicholson’s signature on, with the vast majority of the cheques dated on

or after September 13, 2013.

33. On October 31, 2013, Mr. Wilson contacted ROI’s legal counsel by e-mail, an e-mail that

I was copied on, and advised that:

(a) He had been advised earlier in the week that Ms. Nicholson was indiscriminately

not going to sign cheques any longer;

(b)  McCowan has purchase orders in aggregate of approximately $800,000 to be

completed in November;

(c) McCowan has received goods and services from suppliers on credit and, due to

the cheque signing issue, is not in a position to pay such suppliers; and

(d) McCowan has $1.90 million in its bank account but cannot pay its suppliers and
requires at least $150,000 for goods and supplies to complete the November

purchase orders.

34,  ROI believes it is in the best interests of ROI and the Debtor’s other stakeholders,
including its 55 employees, that a receiver be appointed on an urgent basis so that the Debtor’s
business can continue in the ordinary course, which would maximize value for all of the Debtor’s
stakeholders. Additionally, a receiver would be in a position to re-commence discussions with
all of the parties that expressed an interest in acquiring the Debtor’s business during the private
sale process, including Mr. Wilson, with the hope of completing a sale transaction that benefits
all of the Debtor’s stakeholders.

35.  ROI is very concerned that, if a receiver is not immediately appointed, the failure of the
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Debtor to pay for goods and services may cause the Debtor to cease to operate, which would
jeopardize employment for 55 individuals and would negatively affect the value of the Debtor’s

assets and business to the detriment of all of MeCowan’s stakeholders.

36.  This affidavit is sworn in support of ROI’s application for the appointment of a receiver

over the Debtor’s property, assets and undertakings and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario,
this 4" day of November, 2013

)
)
)
)
)
)
) ERLE ANDERSON
)

A Commissioner, Etc.
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THE AFFIDAVIT OF ERLE ANDERSON
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A Commissioner efc,




5000 YONGE STREET, 10TH FLOOR, TORONTQ, CANADA M2N 7E9
wwi, chaftons,com

REPLY TO: SAM RAPPOS

FILE NC3 48811

DIRECT; 416-218-1137
FAXY 416-218-1837
EMAIE: samr@chaitons.com

June 12, 2013
VIA E-MAIL

MeCowan Manufacturing Ltd.
1760 Birchmount Road
Toronto, ON M1P 2H7

Attention: Mr. Kevin Wilson, Executive Director

Re:  Indebtedness of McCowan Manufacturing Ltd. (“McCowan”) to Return On
Innovation Advisors Lid, (“ROI”}

Dear Sirs,

As you know, we are lawyers for ROl with respect to the above-noted matter. We refer to
the forbearance agreement between McCowan and ROI made as of the 24" day of January,
2013 (the “Forbearance Agreement”), our default. letter dated April 12, 2013, and our
letter dated May 10, 2013. Capitalized terms used and not ctherwise defified herein shall
have the meanings ascribed to such terms under the Forbearance Agreement,

As a result of the oceurrence of Events of Default set out in our letter dated May 10, 2013,
ROI is enfitled to terminate the Forbearance Agreement, declare all Indebtedness to be
immediately due and payable, and to enforce all rights and remedies available to ROI under
the Debenture, at law or in equity.

ROI has not and does not waive these or any other breaches of the Forbearance Agreement.

ROI is prepared to extend the date for the expiry of the Forbearance Period. under section
2.1(b) to August 30, 2013, extend the date for McCowan to provide a copy of the Valuator’s
report to ROI under section 5.1(e) to July 31, 2013, and extend the date for McCowan to
provide a copy of a binding financing agreement to ROI under Section 5.1(f) to July 31,
2013 on terms acceptable to ROT for an amount sufficient to-pay the Indebtedness in full by
August 30, 2013, provided that, .in consideration for ROI’s agreement to the foregoing,
McCowan undertakes, consents, acknowledges, confirms and agrees as follows:

1. to the appointment of BDO Canada Transaction Advisory Services Inc. (“BDO™) to
market the business and assets of McCowan for sale on terms as described in the
engagement letter of BDO attached as Schedule “A¥ hereto. McCowan’s
engagement of BDO can only be terminated with the agreement and consent of ROI;
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2. to provide ROI a signed copy of BDO’s engagement letter attached as Schedule “A”
contemporaneously with the execution of this letter agreement;

3. to pay to ROI the amount of $750,000 as a permanent reduction of the Indebtedness
contemporaneously with the execution of this leiter agreement;

4, to cause the officers, directors, employees and agent of McCowan to co-operate fully
with BDO and provide access to- McCowan’s premises, business and financial
records and all othier information requested by BDO;

5, to irrevocably consent to the making of a bankruptcy order and private or court
appointment of a receiver or receiver and manager in. respect of any or all of
McCowan’s property and assets and agree to forthwith execute and deliver to
Chaitons LLP the wriften consent in the form attached as Schedule “B”. The
consent is to be. delivered to Chaitons LLP contemporaneously with the execution
and delivery of this letter agreement, The consent is to be held by Chaitons LLP in
escrow until the occurrence of an Event of Default; arid

6. to pay a forbearance extension fee to ROI in the amount of $25,000
contemporaneously with the execution of this letter agreement.

McCowan and ROI confirm that all other terms, conditions and undertakings
contained in the Forbearance Agreement remain. in full force and effect to the extent that
they are not inconsistent with the terms, conditions and undertakings contained herein.

This Agreement may be executed in counterparts and by facsimile transthission or e-
mail in PDF format, and each counterpart when so. executed and delivered by facsimile
transmission or email in PDF format shall be deemed an original and such counterparts
when taken together shall constitute one and the same insttument.

McCowan agrees that ROI’s forbearance shall be good and sufficient consideration
for the contents hereof. :

Please acknowledge your agreement with the terms. and conditions hereinbefore set
out by having all parties execute and return this letter agreement, along with the directors’
resolution enclosed as Schedule *C*, This letter agreement shall become null and void if it
and the directors’ resolution have not been executed and returned by 5:00 pm on June 17,

2013,
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Yours truly,
CHAITONS LLP

Sam Rappos
Encl,

Ce:  John Sterling and Erle Anderson, Return On Innovation Advisors Lid.
Harvey Chaiton, Chaitons LLP
Rob MacLellan, Blaney McMurtry LLP
Peter Manderville, Gowlings

We hereby acknowledge and agree to the terms and conditions hereinbefore set out.
A
Dated at Toronto this 2§ day of June; 2013,

RETURN ON INNOVATION ADVISORS LTD,,
as agent

Per:
Name:

Title:

1 have authority to bind the Corporation,

MCCOWAN MANU_F ACTURING LTD.
Per: &

Name; Kevin Wilson

Title: Executive Director

[ have authérity to bind the Corporation,
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Clark MeKeown

Manaéfng Directar
BDO Carjada Transaction Advisoné Services Inc.
D o ——— 123 Front Streat Wast, Suite 120
Torento, ON M5) 3M2 Canada
Diract: 416 369 61
Fax; 416 855 Q%04 %
May 7, 2013
CONFIDENTIAL

Mr, Kevin Wilson

Executive Director
McCowan Manufacturing Ltd,
1760 Birchmount Road
‘Toronto, ON M1P 2H7

Re:  McCowan Manufacturing Lid,

Dear Kevin,

This tetter confirms the engagement of BDO Canada Transaction Advisory Services inc. {"8D0")
by McCowan Manufacturing Ltd. ("McCowan” or the “Company"), and its shareholders in
connection with the proposed sale of the Company, The sale may be either a sale of shares, 2
sale of assets, a merger or ather business combination (the “Transaction”}.

We understand that McCowan deslgns, manufactures and distributes advanced store fixtures
and merchandising systems. The Company has been facing liquidity concerns and has been in
braach of the terms of its loan and'security agreements with Return on Innovation Advisors
Lid, (“ROI). Pursuant to a Forbearance Agreement between RO and the Company,
management is pursuing opportunities to refinance the Company; however, glven the detay In
obtaining replacement financing, ROI requires the Company to conduct a sale process to
solicit offers for all or part of the Company's business and assets. BDO has agreed to assist
the Company with respect to the proposed Transaction on the following terms:

1. BDO will use its commercially reasonable efforts to introduce the Company to potential
sources for the Transaction (the “Transaction Source”), The terms of any Transaction
shall be as negotiated between the Company and the Transaction Source, with BDO's
assistance, but BDO cannot guarantee a successful conclusion to the negotiations with

any such sources. During the term of this agreement (“Agreement”), the Company shafl
use its best efforts to assist BDO fn undertaking and completing the Transaction.

2 ?Dl? will provide assistance to the Company throughout the Transaction process as
ollows:

{a} Formulate a strategy to _estétblish a method of sale to maximize value;
(b) Establish and maintain a st of parties who are prospactive Transaction Sources;
() Arrange execution of confidentiality agreements;
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(d} Prepare, with the assistahce of Company management, a confidential information
memorandum ("CIM"} for submission te interested Transaction Sources, and an

electronic dataroom;

{e) Goordinate and manage the distribution of the CIM to prospective Transaction
Sources, with Company's prior approval)

(f) Evaluate all interested Transaction Sources and assist i management presentations,
schedule and attend appolntments with qualified sources as requested by the
Campany;

(g) Provide assistance and advice as requested by the Company, with the evaluation and
negotiation of definitive agreements and the Closing (as hereinafter defined) of the
Transaction; and

{h) BDO anticipates conducting.an accelerated sale process, as outlined in the chart
attached to this agreement. ‘The timetable is indicative only and may be subject to

change due to matters outside of BDO's control,

In connection with this Agreement, the Company represents and warrants that, to the best of
its knowledge, all information given to BDO, or otherwise contained in the CIM or any other
transaction document it approves, shall be complete and correct in all materfal respects, and
shall not otherwise contain any materially misleading statements or omisslons, The parties
agree that BDO may make disclosures of confidential information to third parties as approved
by Company pursuant to confidentiality agreements signed by such third parties in form and
substance approved by Company. BDO may utilize mermber firms of BDO International in

connection with the engagement hereunder,

3, In consideration of the foregoing:

(a) Upon and concurrent with the execution of this Agreement, Company shall pay to
BDO a non-refundable initial cash retainer in the amount of $10,000 (the “Initfal
Retainer"). In addition, work fees will be billed bi-weekly (“Bi-weekly Work Fee)
based on the hourly rates of BDO professionals (which range from $90 to 3600 per
hour} plus HST. BDO estimates that each Bi-Weekly Work Fee will be approximately
$15,000, The total of the Bi-Weekly Work Fee will not exceed $100,000 plus HST
without the prior written consent of the Company, Tha Company shall pay a Bi-
Weekly Work Fees as incurred until the Closing of a Transaction or until this
Agreement has been terminated under the terms specified in Paragraph 4.

(b) In addition to any fees payable by Company to BDO hereunder, Company shatl,
whether or not a Transaction shall be propased or consummated, reimburse BDO
for its actual travel and other reasonable out-of-pocket expenses {Including any
database usage costs and all fees, disbursements and other charges incurred by
BDO with Company's consent} incusred fn connection with eny actual or Fropused
Transaction, o otherwise arising out of BDO's activities under or contemplated by,

this engagement,

Dock2822113v4
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Transaction Source - For purposes of this Agreerment, a “Transaction Source” {s defined
as those financial sources and/or corparations that are submitted i writing as such by
BDO to Company and reviewed by Company from time to time during the term of this
Agreement, which shall include any of Company's current lenders or Investars,

Closing « For purposes of the above, "Closing" shall mean the closing of the Transaction

with the Transaction Source including but not Wmited to, a sale in whole or in part, or

Emerger, consolidation, or the like of a substantial portion of Company's assets or
usingss.

This Agreement and BDO's engagement hereunder may be terminated Dby either
Gompany or BDO effective as of any date on or after 45 days after the date of the
Agreement, upon 10 days' prior written notice thereof to the other party; provided,
however, that (a) termination of BDO's engagement hereunder shall not affect the
Company's continuing obligation to indemnify BDO and certain related persons as
provided in Paragraph 5 of this Agreement, (b} notwithstanding any such termination,
BDO shall be entitled to the entire cash sum paid {and then due and payable) to it as
provided for in item (a) of Paragraph 3 hereof in the event that a Transaction is
consummated or 2n agreement with respect thereto is entered into by the Company
with a Transaction Source at any time prior to the expiration of eighteen months
following such termination, (c) any such termination of BDO’s engagement hereunder
shall not affect Company's abligation to relmburse BDO’s expenses accruing prior to such
termination and, (d) any such termination of BDO's engagement hereunder shall not
affect the Company's obligation to comply with Paragraph 8 of this Agreement,

The Company agrees to indemnify and hold harmiess BDO, member firms of BRO
International and their respective partners, managers, members, principals, directors,
officers, employees, affillates, agents and any persons retained in connsction with the
performance of the services described in this Agreement (each an “Indemnified Party"
and, collectively, the “Indemnified Parties’), to the full extent permitted by law, from
and against ail clalms, damages, losses and liabllities (including, without Umitation,
reasonable attorneys' fees and expenses) (collectively, “Damages”) arlsing out of or
based upon this Agreement or any Transaction, including without limitation, any
misstatement or omisston, or alleged misstatement or omission, in an information
mernorandum or any other materials supplied or approved by Company, except Company
shall not be liable for any Damages sustained by Company (or any person claiming
through Company).if a court having competent jurisdiction shall have determined by
final judgment {not subject to further appeal) that such Damages resulted solely from
the willful malfeasance or "gross negligence of such Indemnified Party under
circumstances where BDO's act or failure to act was not specifically requested or
consented to by Company. Company agrees that no Indemnified Party shatl have any
lability (whether direct or indirect, In contract or tort or otherwise) for any Damages
sustained by Company (or any person claiming through Company) unless a court having
competent Jurisdiction shall have determined by final judgment (not subject to further
3
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10,

11,

appeal) that such Damages resulted solely from the willful malfeasance or gross
negligence of such Indemnified Party under circumstances where BDO’s act or failure to
act was not specifically requested or consented to by Company, Notwithstanding the
foregoing provisions of this Paragraph 5, each Indemnified Party's share of the liability
hereunder shall not exceed the amount of fees actually recelved by such Indemnified
Party under this Agreement (excluding any amounts received as reimbursement of legal
fees and expenses incurred by such Indemnified Party).

Company represents and warrants to BDO that thera are no brokers, representatives or
other persons who have an jnterest in compensation due to BDO from the Transaction

contemplated herein,

BDO, upon Closing a Transaction, shall have the right to place advertisements in
financial newspapers, journals and other marketing materials at jts own expense
describing non-confidentiat information of its services to Company hereunder. Without
imiting the foregoing, BDO may also publicize its services in connection herewith,
including, without limitation, providing non-confidential information to the financial
press and other media,

Company acknowledges that BDO {s acting as an independent contractor with dutfes
owing solely to Company in connection with its engagement hereunder and that nothing
in this Agreement 1s intended to confer upon any other person any rights or remedies
hereunder or by reason hereof,

The validity and interpretation of this Agreement shall be governed by, and construed
and enforced in accordance with, the [aws of the Province of Ontario applicable to
agreerents made and to be fully performed therein {excluding the conflicts of laws

rules),

Notice given pursuant to any of the provisions of the Agreement shall be in writing and
shall be mailed or delivered: {a} if to the Company, at its offices at 1760 Birchmount
Road, Toronto, ON, M1P 2H7, Attention: Mr. Kevin Wilson; and (b) if to BDO, at its
offices at 123 Front Street West, Sulte 1200, Toronto, Ontario M5J 2M2, Canada,
Attention: Clark McKeown, Managing Director.

This Agreement Incorporates the entire understanding of the parties relating to the
subject matter hereof, and supersedes and cancels all previous agreements,
understandings and/or communications between BDO and Company, The provisions of
this Agreement are severable, and in the event that any provision of this Agreement
shall be held to be invalld, illegal, or unenforcezble, the validity, legality, and
enforgeability of the remaining provisions shall not in any way be affected or impaired
thareby, This Agreement may not be amended or modified, except In writing, executed
by Company and BDQ, This Agreement shall not be assigned or otherwise transferred
without the express written permission of the parties hereto,

4
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42, Any controversy or claim as to the amount of the fee payable to BDO shall be
conclusively settied by binding arbitration in Ontaffo, Canada. Judgmeént upon the
award renderad’ {which shall ncluds recovary of costs and reasonable attorneys’ fees by
the pravailing. partyy may only be entered and any proceeding to confirm or vacate the
arbitration may only ba brought in the Province of Ontarfo, Except for the proceeding
.senaence; such arbitration shall.be treated as confidential and not discloséd tp any third
parties,

If the -above engagement and Agreement relating thereto are acceptable, please execute the
acceptance'and acknowledgment of this Agreement as hereinafter provided.

Very truly yours;

BDO Traz@_ﬁ\dvisory Services Inc,
By VT

Clark McKeown
Managing Director

ACCEPTANCE AND ACKNOWLEDGMENT:

Corripany, on behalf of itself and its subsidiatles and affiltates, hereby accepts the above
engagement and agrees to the terms and provisions set forth -above with respect to such

engagemant.
McCowan Manufactrring Ltd.,
L/
By YA AT

Kevin Wilson
Executive Director

L

Kevin Wilsen
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CONSENT

TO: Refurn On Innovation Advisors Lid, (“ROIY)

MeceCowan Manufacturing Lid, hereby consents to the:

(2)  private appointment of a receiver or receivér and manager (colleotively,
“Recelver”) in respect of its property, assets and undertaking (collectively,

“Property™);

(b)  granting of an order of the Ontario Superior Court of Justice (Commercial List)
appointing a Receiver in respect of the Property, on terms acceptable to ROI it
sole and absolute discretion; and

(¢)  immediate making of & bankruptcy order in vespect of the Property, on terms
acceptable to ROI acting in its sole and absolute discretion,

- "
DATED at Toronto, Ontaxio, this 76 day of June, 2013

MCCOWAN MANUFACTURING LTD.

PerL:TZZ/’L// P

Name: &evin Wilson
Title: Exeoutive Director

I have anthorlty to bind the Company

Doc#2656160¢1
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RESOLUTION OF THE DIRECTORS OF
MCCOWAN MANUFACTURING LTD.
(the “Company™)

RETURN ON INNOVATION FORBEARANCE EXTENSION AGREEMENT

A,

The Company and Return On Innovation Advisors Ltd. (as successor to Return On
Inmnovation Capital Ltd.) as agent for certain ROI funds (“ROI”) are parties to a
forbearance agreement made as of the 24® day of January, 2013 (the “Forbearance
Agreemeni”), Capitalized terms used and not otherwise defined herein shall have the
meanings ascribed to such terms in the Forbearance Agreement.

The execution of the Forbearance Agreement by the Company was anthorized by the
Resolution of the Directors of the Company dated February 12, 2013,

The Company is in default of the terms of the Forbearance Agreement. ROI
delivered a notice of default dated April 12, 2013 and a notice of default dated May 10,
2013, ROI is entitled to terminate the Forbearance Agreement, declare all Indebtedness
to be immediately due and payable, and to enforce all rights and remedies available to
ROI under the Debenture, at law or in equity.

ROLI is prepared to enter into an extension of the Forbearance Agreement subject to and
in accordance with the terms and conditions of the forbearance extension letter
agreement dated June 12, 2013 (the “Extension Agreement”) attached hereto as
Schedule “A”,

BE IT RESOLVED THAT:

1.

The Company is hereby authorized fo enter into, and perform its obligations under, the
Extension Agreement, and perform. its obligations under the engagement letter of BDO
Canada Transaction Advisory Services Inc, contemplated thereby.

Kevin Wilson is hereby authorized and directed to execute and deliver on behalf of the
Company the Bxtension Agreement, the engagement letter of BDO Canada Transaction
Advisory Services Inc. attached as Schedule “A” to the Extension Agreement, and the
consent attached as Schedule “B” to the Extension Agreement.

[THE REMAINDER OF THIS PAGE WAS INTENTIONALLY LEFT BLANK]
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“THE FORBGOING RESOLUTION is consented (o be all of the directors of the Campany, as

avidence by such divestors” signatures herelo.

DATFED as of the 2 ¢ day of June, 2013

7 Neadstoon

Stella Nicholson

otV 262520603
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THIS IS EXHIBIT “B” TO
THE AFFIDAVIT OF ERLE ANDERSON
SWORN BEFORE ME THIS 4™

DAY OF NOVEMBER, 2013

A Commissioner etc.
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THIS IS EXHIBIT “C” TO
THE AFFIDAVIT OF ERLE ANDERSON
SWORN BEFORE ME THIS 4"

DAY OF NOVEMBER, 2013

A Commissioner etc.




5000 YONGE STREET, 10TH FLOOR, TORONTO, CANADA M2N 7E9
www.chaitons.com

REPLY TO: SAM RAPPQOS

FILE NO.: 48811

DIRECT: 416-218-1137
FAX: 416-218-1837
EMAIL: samr@chaitons.com

August 2, 2013
VIA E-MAIL

McCowan Manufacturing Ltd.
1760 Birchmount Road
Toronto, ON MiP 2H7

Attention: Mr, Kevin Wilson, Executive Director

Re: Indebitedness of McCowan Manufactaring Ltd. (“McCowan™) to Return On Innovation
Advisors Ltd. (“ROI”)

Dear Sirs,

We refer to the forbearance agreement between McCowan and ROI made as of the 24- day of
January, 2013, as amended by the letter dated June 12, 2013 and executed by McCowan on June
25, 2013 (the “Forbearance Agreement”). Capitalized termns used and not otherwise defined
herein shall have the meanings ascribed to such terms under the Forbearance Agreement,

We have been informed by ROI that Event of Defaults have occurred under section 9,1(b) of the
Forbearance Agreement as a result of McCowan’s failure to provide a copy of the Valuator's
report to ROI by July 31, 2013 (section 5.1(e)), and McCowan’s fatlure to provide & copy of a
binding financing agreement to ROI by July 31, 2013 on terms acceptable to ROI for an amount
sufficient to fully pay McCowan’s indebtedness to ROI by August 30, 2013 (section 5.1(f)).

As a result of the occurrence of Event of Defaults, ROI is entitled to terminate the Forbearance
Agreement, declare all Indebtedness to be immediately due and payable, and to enforce all rights
and remedies available to ROI under the Debenture, at law or in equity. ROI has not and does
not waive these or any other breaches of the Forbearance Agreement, but does not intend to
exercise its default remedies at this time.

Should you have any questions concerning this matter, please do not hesitate to contact the
undersigned.

Yours truly,
CHAITONS LLP

LA @'L/’
Sam Eappos

Ce: John Sterling and Erle Anderson, Return On Innovation Advisors
Harvey Chaiton, Chaitons LLP
Blair Davidson, BDO Canada
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THIS IS EXHIBIT “D” TO
THE AFFIDAVIT OF ERLE ANDERSON
SWORN BEFORE ME THIS 4"

DAY OF NOVEMBER, 2013

A Commissioner etc.
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THIS IS EXHIBIT “E” TO
THE AFFIDAVIT OF ERLE ANDERSON
SWORN BEFORE ME THIS 4™

DAY OF NOVEMBER, 2013

A Commissioner etc.




5000 YONGE STREET, 10TH FLOOR, TORONTQ, CANADA M2N 7E9
wwiw.chaitons.com

REPLY TO: SAM RAPPCS

FILE NO.; 48811

DIRECT: 416-218-1137
FAX; 416-218-1837
EMAIL: samr@®chaifons.com

September 6, 2013
VIA E-MAIL

McCowan Manufacturing Ltd.
1760 Birchmount Road
Toronto, ON MI1P 2H7

Attention: . Mr. Kevin Wilson, Executive Director

Re:  Indebtedness of McCowan Manufacturing Ltd, (“McCowan®) to Return On
Tnnovation Advisors Lid, (“ROI)

Dear Sirs,

As you know, we are the lawyers for ROI with respect to the above-noted matter. We refer
to the forbearance agreement between McCowan and ROI made as of the 24" day of
January, 2013 (the “Forbearance Agreement”), our default letter dated April 12, 2013, our
letter dated May 10, 2013, the forbearance extension letter dated June 12, 2013, and our
default letter dated August 2, 2013. Capitalized terms used and not otherwise defined herein
shall have the meanings ascribed fo such terms under the Forbearance Agreement.

We have been informed by ROI that Event of Defaults have occurred under section 9.1(b) of
the Forbearance Agreement as a result of McCowan’s failure to provide a copy of the
Valuator’s report to ROI by July 31, 2013 (section 5.1(e)), and McCowan’s failure to
provide a copy of a binding financing agreement to ROI by July 31, 2013 on terms
acceptable to ROI for an amount sufficient to fully pay McCowan’s indebtedness to ROI by
August 30, 2013 (section 5.1(D)).

As a result of the occurrence of Events of Defaults, ROI is entitled to terminate the
Forbearance Agreement, declare all Indebtedness to be immediately due and payable, and to
enforce all rights and remedies available to ROI under the Debenture, at law or in equity.

ROI has not and does not waive these or any other breaches of the Forbearance Agreement.

ROI is prepared to extend the date for the expiry of the Forbearance Period under section
2.1(b) of the Forbearance Agreement to October 8, 2013, extend the date for McCowan to
provide a copy of the Valuator’s report to ROI under section 5.1(e) to September 20, 2013,
and extend the date for McCowan to provide a copy of a binding financing agreement to
ROI under Section 5.1(f) to October 8, 2013 on terms acceptable to ROI for an amount
sufficient to pay the Indebtedness in full by October 31, 2013, provided that, in

Doc#2727801v1
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consideration for ROI’s agreement to the foregoing, McCowan undertakes, consents,
acknowledges, confirms and agrees as follows:

1. to pay to ROI the amount of $250,000 as a permanent reduction of the Indebtedness
contemporaneously with the execution of this letter agreement;

2, to cause the officers, directors, employees and agent of McCowan to co-aperate fully
with BDO Canada and provide access to McCowan’s premises, business and
financial records and all other information requested by BDO Canada; and

3. to pay a forbearance extension fee to ROI in the amount of $25,000
contemporaneously with the execution of this letter agreement.

McCowan and ROI confirm that all other terms, conditions and undertakings
contained in the Forbearance Agreement remain in full force and effect to the extent that
they are not inconsistent with the terms, conditions and undertakings contained herein,

This Agreement may be executed in counterparts and by facsimile transmission or e-
mail in PDF format, and each counterpart when so executed and delivered by facsimile
transmission or email in PDF format shall be deemed an original and such counterparts
when taken together shall constitute one and the same instrument.

McCowan agrees that ROI's forbearance shall be good and sufficient consideration
for the contents hereof,

Please acknowledge your agreement with the terms and conditions hereinbefore set
out by having all parties execute and return this letter agreement, along with the directors’
resolution enclosed as Schedule “A”, This letter agreement shall become null and void if it
and the directors’ resolution have not been executed and returned by 8:30 am on September

9,2013.
Yours truly,
CHAITONSLLP

,.1" é (2{4_/
Sam Rappos
Encl.

Cc:  John Sterling and Erle Anderson, Return On Innovation Advisors Lid.
Harvey Chaiton, Chaitons LLP
Rob MacLellan, Blaney McMurtry LLP
Peter Manderville, Gowlings

Doc#2727801v1
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We hereby acknowledge and agree to the terms and conditions hereinbefore set out.

Dated at Toronto this __ ™ day of September, 2013.

Doc#2727801v1

MCCOWAN MANUFACTURING LTD.

Per:
Name: Kevin Wilson
Title: Executive Director

I have authority to bind the Corporation.

Page 3



RESOLUTION OF THE DIRECTORS OF
MCCOWAN MANUFACTURING LTD.
(the “Company™)

RETURN ON INNOVATION FORBEARANCE EXTENSION AGREEMENT

A,

The Company and Return On Innovation Advisors Ltd. (as successor to Return On
Innovation Capital Ltd.) as agent for certain ROI funds (*ROI”) are parties to a
forbearance agreement made as of the 24" day of January, 2013 (the “Forbearance
Agreement”). Capitalized terms used and not otherwise defined herein shall have the
meanings ascribed to such terms in the Forbearance Agreement,

The execution of the Forbearance Agreement by the Company was authorized by the
Resolution of the Directors of the Company dated February 12, 2013,

The Company is in default of the terms of the Forbearance Agreement. ROI
delivered a notice of default dated April 12, 2013, a forbearance extension letter dated
May 10, 2013, a forbearance extension letter dated June 12, 2013, and a notice of default
dated August 2, 2013. ROI is entitled to terminate the Forbearance Agreement, declare
all Indebtedness to be immediately due and payable, and to enforce all rights and
remedies available to ROI under the Debenture, at law or in equity.

ROI is prepared to enter into an extension of the Forbearance Agreement subject to and
in accordance with the terms and conditions of the forbearance extension letter
agreement attached hereto as Schedule “A” (the “Extension Agreement™).

BE IT RESOLVED THAT:

1L

The Company is hereby authorized fo enter into and perform its obligations under the
Extension Agreement.

Kevin Wilson is hereby authorized and directed to execute and deliver the Extension
Agreement on behalf of the Company.

[THE REMAINDER OF THIS PAGE WAS INTENTIONALLY LEFT BLANK]
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THE FOREGOING RESOLUTION is consented to by all of the directors of the Company, as
evidenced by such directors® signatures hereto.

DATED as of the "™ day of September, 2013

Stella Nicholson Kevin Wilson

Doc#2623266v4



EXHIBIT “EF”



Doc#2645323v2

THIS IS EXHIBIT “F” TO
THE AFFIDAVIT OF ERLE ANDERSON
SWORN BEFORE ME THIS 4™

DAY OF NOVEMBER, 2013

A Commissioner etc.
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THIS IS EXHIBIT “G” TO
THE AFFIDAVIT OF ERLE ANDERSON
SWORN BEFORE ME THIS 4

DAY OF NOVEMBER, 2013

A Commissioner etc.
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RETURN ON INNOVYATION ADVISORS LTD., AS AGENT MCCOWAN MANUFACTURING LTD.
Applicant and Respondent

Court File No. CV-13-10136-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

AFFIDAVIT OF ERLE ANDERSON
(Sworn November 4, 2013)

CHAITONS LLP
Barristers and Solicitors
5000 Yonge Street, 10th Floor
Toronto, ON M2N 7ES9

Harvey Chaiton
LSUC Registration No. 21592F
Tel: (416)218-1129
Fax: (416)218-1849
E-mail: harvey@chaitons.com

Sam Rappos
LSUC Registration No. 513998
Tel:  (416)218-1137
Fax: (416)218-1837
E-mail: samr@chaitons.com

Lawyers for the Applicant
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Court File No. CV-13-10136-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
BETWEEN:

RETURN ON INNOVATION ADVISORS LTD., AS AGENT
Applicant

- and —

MCCOWAN MANUFACTURING LTD.
Respondent

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C 1985, c.
B-3, and Section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43.

AFFIDAVIT OF SAM RAPPOS
(sworn November 1,2013)

I, SAM RAPPOS, of the City of Markham, in the Province of Ontario, DO HEREBY
MAKE OATH AND SAY AS FOLLOWS:

1. I am a lawyer at the law firm of Chaitons LLP, counsel to the Applicant in this
proceeding, The facts set forth herein are within my personal knowledge or determined from
information and advice provided to me from others. Where I have relied upon such information

and advice I verily believe it to be true.

2. On November 1, 2013 at approximately 3:51 p.m., I sent an e-mail to, among others, Mr.
Kevin Wilson, Executive Director of McCowan Manufacturing Ltd. (the “Debtor” or
“McCowan”™) and Mr. Peter Manderville, legal counsel to Ms. Stella Nicholson, director of the
Debtor. In this e-mail I informed Mr. Wilson and Mr.-Manderville that the Applicant would be

seeking the appointment of a receiver over McCowan on an urgent basis on Monday November
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