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1. 0

Introduction and Purpose of Report

1. 1

Introduction

1.1.1

BDO Canada Limited was appointed as Receiver (in such capacity, the "Receiver") of all of the
assets, undertaking and property (the "Property") of Emmanuel Village Residence Inc. ("EVR")
under section 101 of the Courts of Justice Act (the "CJA") pursuant to the Order of Justice Penny
dated June 24, 2016 (the "Appointment Order") of the Ontario Superior Court of Justice Commercial List (the "Commercial Court"). A copy of the Appointment Order is attached as
Appendix "A".

1.1.2

Under the terms of the Appointment Order, the Receiver did not take possession and control of
the Property. Rather, the Receiver was appointed for the limited purpose of completing a going
concern of EVR's business to a third party, unrelated purchaser (the "Transaction").

1.1.3

All parties present at the hearing negotiated and agreed to the terms of the Appointment Order,
including the Attorney General of Ontario ("AG Ontario"), EVR, the Receiver and counsel for
certain other stakeholders. Attached as Appendix "B" is the Endorsement of Justice Penny dated
June 16, 2016

1.1.4

The Receiver's mandate includes, reviewing the sales process undertaken by EVR prior to the
Receiver's appointment, reporting on, inter alia, whether the sales process was appropriate in
the circumstances and applying to the Commercial Court to seek approval of the Transaction.

1.1.5

A few days prior to the Commercial Court granting the Appointment Order, on June 16, 2016,
the AG Ontario applied (the "Forfeiture Application") to the Ontario Superior Court of Justice
in Kitchener, Ontario (the "Kitchener Court") and obtained an ex parte Order for preservation
in respect of the Property (as amended from time to time, the "Preservation Order") pursuant
to section 4(1) of the Civil Remedies Act, 2001 (the "Civil Remedies Act") for a period of 30
days. A copy of the Preservation Order and a subsequent order of Justice Broad dated June 23,
2016 amending certain terms of the Preservation Order are attached as Appendix "C".

1.1.6

The AG Ontario has filed this motion (the "Second Preservation Motion") for an order, among
other things:

1.1. 7

i.

preserving the Property for another 30 days pending the disposition of the Forfeiture
Application;

ii.

depositing, where the Property has been sold or transferred, the proceeds of any such
sale with the Accountant of the Superior Court of Justice to the credit and until the
disposition of the Forfeiture Application; and,

iii.

granting the Director of Asset Management - Civil (the "Director") sole, absolute and
unfettered discretion to approve or disapprove the terms and provisions of an Agreement
of Purchase and Sale (an "APS"), if EVR enters into such an APS with a potential
purchaser.

The facts and surrounding circumstances relevant to this motion, including background on EVR,
are more fully set out in the materials filed in this motion by EVR and the AG Ontario and are
not repeated here. The Receiver files this Report to provide information that may be of
assistance to the Kitchener Court in disposing of the Second Preservation Motion, including:
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i.

an overview of the receivership process, including a summary of the role of the Receiver;
and,

ii.

an update on the Transaction and the Receiver's concerns regarding certain relief sought
by the AG Ontario.
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2.0

Overview of the Receivership Process

2. 1

Role of the Receiver

2.1.1

The Receiver is an independent officer of the court. The Receiver is often referred to as the
court's "eyes and ears". The Receiver owes a duty to all stakeholders, including EVR's creditors
and the victims of the fraud for which the AG Ontario commenced the Forfeiture Application.

2.1.2

The Receiver's duties and responsibilities are set out in the Appointment Order, and include:

i.

2.1.3

reviewing and reporting on whether the sales process conducted by EVR prior to the
Receiver's appointment was fair in the circumstances;

ii.

reporting to the court on matters related to the receivership;

iii.

if appropriate, seeking court approval of the Transaction;

iv.

assisting EVR with the closing of the Transaction where required and collecting any sale
proceeds; and,

v.

holding any sale proceeds pending further Order of the Commercial Court.

The Receiver will fulfil! its role under the supervision of the Commercial Court and for the benefit
of all stakeholders.
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3 .0

The Receivership Process

3.1

The Receiver anticipates the following steps to occur in this proceeding:

3.1.1

The Receiver will review the sales process conducted by EVR and report to the Commercial Court
on the fairness and appropriateness of the sales process in the circumstances (the "Sale Approval
Report").

i.

With respect to the Transaction, EVR, in consultation with the Receiver, will negotiate
and finalize the terms of an APS with the potential purchaser (the "Potential
Purchaser").

ii.

If the Receiver is of the opinion that the sales process was fair and reasonable in the
circumstances, the Receiver will bring a motion (the "Sale Approval Motion") in the
Commercial Court to seek (i) approval of the Transaction, and (ii) authorization to take
all steps necessary to close the Transaction. The Sale Approval Motion will be on notice
to all parties, including the AG Ontario, who will have the opportunity to make any
submissions they deem necessary before the Court.

iii.

If the Commercial Court determines the Transaction should be approved, the Commercial
Court will grant an Approval and Vesting Order (the "Approval and Vesting Order"),
which will vest in the Potential Purchaser, all of EVR's interest in the Property free and
clear of all encumbrances (except for any permitted encumbrances set out in the
Approval and Vesting Order). The terms of the Approval and Vesting Order will provide
that the sale proceeds will stand in place and stead of the Property. All claims against
the Property will become a claim against the sale proceeds, in the same priority as such
claims had against the Property.

iv.

The Commercial Court is a specialized court and regularly hears motions to approve
transactions in receivership proceedings. The Commercial Court has established a Model
Approval and Vesting Order that is used in almost all sale approval motions brought
before the Commercial Court (with any modifications specifically highlighted to the
Judge). A copy of the Model Approval and Vesting Order is attached as Appendix "D".

v.

Pursuant to paragraph 19 of the Appointment Order, on closing, the Receiver will receive
and deposit the sale proceeds into a separate trust bank account opened and maintained
by the Receiver pending further order of the Commercial Court.

3.1.2

Typically, the Receiver will distribute the proceeds, with court approval, to those with claims
against the Property in accordance with relevant statutory and common law principles affecting
priority.

3.1.3

To determine claims against the sale proceeds, the Receiver will bring a motion before the
Commercial Court for an order (the "Claims Procedure Order") commencing a claims process
calling for all parties who may have a claim against EVR to file with the Receiver a Proof of Claim
on or before a deadline specified in the Claims Procedure Order (typically referred to as a "claims
bar date"). Notice of the claims process will be widely distributed to all of EVR's known creditors,
and an advertisement will typically be published in a widely circulated newspaper, such as the
Globe and Mail and the documents would be posted on the Receiver's website.

3.1.4

After the claims bar date, the Receiver will typically review all filed claims and determine the
validity, quantum and priority of each claim. The Receiver will also obtain an independent legal
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opinion from its counsel on the validity and enforceability of secured claims against the Property.
The Receiver will also consider the validity and priority of any other claims against the Property,
such as claims of the AG Ontario on account of the fraud victims.
3.1.5

During the claims process, all parties will have an opportunity to dispute the quantum and/or
priority of their claim as determined by the Receiver. All interested parties will also have an
opportunity to appear before the Commercial Court, file materials and make submissions
supporting or opposing the Receiver's proposed distribution. The Commercial Court regularly
hears distribution motions and specializes in determining and resolving priority disputes amongst
claimants expeditiously.

3.1.6

After determining the validity, quantum and priority of all filed claims against the Property,
including secured claims, the Receiver will bring a motion before the Commercial Court seeking
authorization to distribute the proceeds (the "Distribution Motion"). The Receiver will prepare
and file a Report at the Distribution Motion setting out its proposed distribution, which will be
based on relevant statutory and common law rules affecting the priority of claims against the
Property. This will include an analysis of the relative priority of the AG Ontario's claims against
claims of other third party creditors, such as mortgagees and suppliers.

3.1.7

In accordance with the Appointment Order, the Receiver may not distribute any sale proceeds
to any party without a court order specifically authorizing such a distribution.

3.1.8

The Order sought from the Kitchener Court by AG Ontario in the Second Preservation Motion (the
"Second Preservation Order") will create many inconsistencies between that Order and the
Appointment Order, including:

3.1.9

i.

The Second Preservation Order seeks to have the sale proceeds paid into the Kitchener
Court to the credit of the Forfeiture Application. Paragraph 19 of the Appointment Order
provides that the Receiver will hold the sale proceeds pending further order of the
Commercial Court;

ii.

The Second Preservation Order seeks to restrict the "Registered Owners" of the Property
to have any dealings with or sell the Property until the disposition of the Forfeiture
Application or until the further order of the Kitchener Court. Whereas paragraphs 7(b)
and (c) of the Appointment Order, read together, authorize the Receiver to market and
sell the Property and negotiate the terms of any APS; and,

iii.

The Second Preservation Order seeks to grant the Director absolute discretion to approve
or disapprove a sale. This is inconsistent with the paragraph 7(d) and (e) of the
Appointment Order, which requires the Receiver to apply to the Commercial Court to
approve a transaction for the sale of the Property.

Such inconsistencies between court orders, as described above, due to duplicative proceedings
dealing with the same issues will result in difficulties for the Receiver to fulfill its mandate and
will add time and expense to the overall administration of both proceedings, which costs will be
borne by all stakeholders.
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4.0
Update on the Transaction and the Receiver's
Concerns Regarding Certain Relief Sought by the AG Ontario

4.1

At the time of the Appointment Order, EVR had identified the Potential Purchaser through a sale
process conducted prior to the date of the Appointment Order. The Receiver understands the
Potential Purchaser submitted a letter of intent and paid a deposit. The Receiver understands
that at the time of the Appointment Order, the Potential Purchaser was in the process of
completing its due diligence.

4.2

Since the Appointment Order, EVR has provided regular updates to the Receiver on the status of
the Transaction. On June 23, 2016, the Potential Purchaser confirmed with EVR that it had
received sufficient materials to commence the 30 day due diligence period as set out in the
Potential Purchaser's letter of intent. The Receiver understands that, as at the date of this
Report, EVR received from the Potential Purchaser and is reviewing a draft APS.

4. 3

As described in the Affidavit of Judith Ann Hunking sworn July 7, 2016, the Retirement Homes
Regulatory Authority ("RHRA"), decided to revoke EVR's license to operate a retirement home
(the "License"), unless a sale of EVR's business to another licensed retirement home operator
was completed in the near term. The Potential Purchaser is a large, licensed, reputable
retirement home operator. The Transaction will thus have the effect of allowing EVR to continue
as a going concern.

4.4

In the Receiver's view, closing the Transaction to generate sale proceeds and allowing EVR to
continue as a going concern is the best outcome for all stakeholders. These stakeholders include
EVR's residents, who would have to make alternative arrangements in a short period if EVR lost
its License.

4.5

In that vein, the Receiver expresses specific concerns about the relief sought by the AG Ontario
in paragraph 17 of AG Ontario's Notice of Motion, which provides that the AG Ontario seeks:
An Order that when an APS is entered into, then, notwithstanding the
terms, conditions and provisions of any such APS, the Director shall have
the right, in its sole, absolute and unfettered discretion, to approve or
disapprove of the terms and provisions of the transaction contemplated
by the APS and any amendments thereto.

4.6

4.7

In the Receiver's view, this relief may cause disruption to the sales process and may ultimately
cause the Transaction to fail because it:
i.

inserts a non-commercial party into negotiations between two sophisticated commercial
parties acting at arm's length with each other;

ii.

gives the Director an absolute and unfettered veto right over any APS entered into by
EVR; and,

iii.

this relief is not necessary because any transaction will be subject to the Commercial
Court's approval on notice to all stakeholders.

In the Receiver's view, this relief, if granted, will introduce an unnecessary layer of complexity
and uncertainty to the Transaction, significantly reducing the likelihood the Transaction will
close. This would be detrimental to all stakeholders, which include, among others:
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i.

the residents of EVR and their families;

ii.

the victims of the fraud the AG Ontario is seeking to protect with the Forfeiture
Application;

iii.

EVR's mortgagees;

iv.

equipment lessors;

v.

the RHRA;

vi.

suppliers and trade creditors;

vii.

EVR's employees; and,

viii.

other unsecured creditors.
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5.0

5. 1

Summary

In summary, the Receiver is of the view that:
i.

the sale of EVR's business is in the best interest of all stakeholders;

ii.

a single proceeding to determine matters related to the sale and distribution of proceeds
will streamline the process, reduce costs and burdens and avoid unnecessary complexity;

iii.

the Receiver is an independent court officer who will treat all stakeholders in an evenhanded and fair manner, and is positioned to administer the proceedings for the benefit
of all stakeholders; and,

iv.

the specialized nature of the Commercial Court and receivership process provides a
mechanism by which all matters affecting the Transaction and distribution of the sale
proceeds can be resolved.

BOO Canada Limited in its capacity as
COURT-APPOINTED RECEIVER of
EMMANUEL ~I
E ESIDENCE INC.

Per:
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Exhibit A
Appointment Order

Emmanuel Village Residence Inc.
July 12, 2016

Court File No. CV-16-11424-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

TfIE I IONOURABLE :tv1R.

)

FRIDAY, THE 24TH

)

JUSTICE PENNY

)

DAY OF JUNE, 2016

BETWEEN:
EMMANUEL VILLAGE RESIDENCE INC.
Applicant
and
EMMANUEL VILLAGE RESIDENCE INC.
Respondent

Application under section I 01 of the Courts of.Justice Act, R.S.O. 1990, c. C.43, as amended

ORDER
(appointing Receiver)

TIJIS MOTION made by Emmanuel Village Residence Inc. ("EVR") for an Order pursuant to
section 101 of the Courts of Justice Act. R.S.O. 1990, c. C.43, as amended (the "C.JA")
appointing BDO Canada Limited as receiver (in such capacities, the "Receh•er") without
security, of al1 of the assets, undertakings and properties of EVR acquired for, or used in relation
to a business carried on by EVR, was heard this day at 330 University Avenue, Toronto, Ontario.
ON READING the affidavit of Judy Hunking sworn June 9, 2016 and the Exhibits thereto and
on hearing the submissions of counsel for EVR and counsel for the Receiver, no one else
appearing, although duly served as appears from the affidavit of service of Kim Hamill sworn
June 9, 2016 and on reading the consent of BDO Cmiada Limited ("BDO'') to act as the
Receiver,
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SERVICE
I.

THIS COURT ORDERS that the time for service of the Notice of Motion and the

Motion is hereby abridged and validated so that this motion is properly returnable today and
hereby dispenses with further service thereof.

APPOINTMENT
2.

THIS COURT ORDERS that pursuant to section 101 of the CJA, BDO is hereby

appointed Receiver, without security, for the purpose of completing a going concern sale of
EVR's business (the "Business") and the assets, unclc1taking and property used in relation to the
Business, including all proceeds thereof (the "Property").

3.

THIS COURT ORDERS that the Receiver will not be taking possession of or operating

the Property or the Business, and, for greater certainty, EVR will continue to operate the
Business and remain in possession of the Prope1ty.

RETIREMENT HOjlfJ:.,"'S ACT EXEMPTION

4.

THIS COURT ORDERS that the Receiver is not being granted an interest in EVR's

license under the Retirement Homes Act, 2010 (the "License") or any property that includes the
License, and accordingly, section 46 of the Retirement Homes Act, 2010 is not engaged by this
Order.

5.

THIS COURT ORDERS that this Order does not apply in any respect to the Retirement

Homes Regulatory Authority (the "Rl IRA") or its Registrar, and does not affect, alter or interfere
with the application of the Rerirement Homes Act, 2010 to EVR as a licensee under that Act, the
non-transferability of the Licence, the powers of the RIIRA and Registrar, or any proceedings or
action by the Registrar, including but not limited to enforcement, regulatory or tribunal action.
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CROWN EXEMPTION
6.

THIS COURT ORDERS that this Order does not affect, alter or interfere with the

application commenced by the Attorney General of Ontario, bearing Court File No.: C-636-16
commenced in Kitchener. ON (the '·Crown Application .. ), or the Crown's ability to continue the
Crown Application.

RECEIVER'S POWERS
7.

THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any ,:vay limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the
following where the Receiver considers it necessary or desirable:

(a)

to engage consultants, appraisers, agents, expe1ts, auditors, accountants,
managers, counsel and such other persons from time to time and on whatever
basis, including on a temporary basis, to assist with the exercise of the Recei ver's
powers and duties, including without limitation those conferred by this Order;

(b)

to market any or all of the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms and
conditions of sale as Lhc Receiver in its discretion may deem appropriate;

(c)

to sell, convey, transfer, lease or assign the Prope1ty or any part or pa1ts thereof
whether within or out of the ordinary course of business. and in such case notice
under subsection 63(4) of the Ontario Personal Property Security Act. or section
31 of the Ontario i\;fongages Act, as the case may be, shall not be required, and in
each case the Ontario Bulk Sales Act shall not apply;
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(d)

to apply for an order of this Court approving the sale of the Prope11y or any part
thereof (the "Sale Approval Motion") which motion shall include, among other
things, the approval of the Court to complete the sale;

(c)

to apply for any vesting order or other orders necessary to convey the Property or
any part or parts thereof to a purchaser or purchasers thereof. free ~md clear of any
liens or encumbrances affecting such Property;

(t)

to report to, meet with and discuss with such affected Persons (as defined below)
as the Receiver deems appropriate on all matters relating to the Property and the
receivership, and to share information, subject to such terms as to confidentiality
as the Receiver deems advisable;

(g)

to register a copy of this Order and any other Orders in respect of the Property
against title to any of the Property;

(h)

to apply for any permits, licences, approvals or permissions as may be required by
any governmental authority and any renewals thereof for and on behalf of and, if
thought desirable by the Receiver, in the name of EVR;

(i)

to enter into agreements with any trustee in bankruptcy appointed in respect of
EVR, including, without limiting the generality of the foregoing, the ability to
enter into occupation agreements for any property owned or leased by EVR;

(i)(a)

to render to the court any reports on the validity and enforceability of any secured
claims that, in the opinion of the Receiver, would assist the Court, without
prejudice to the Crown Application:

G)

to take any steps reasonably incidental to the exercise of these powers or the
performance of any statutory obligations.

- 5and in each case where the Receiver takes any such actions or steps, it shall be exc:Jusively
authorized and empovvered to do so, to the exclusion of all other Persons (as defined below),
including EVR, and without interference from any other Person.

NO PROCEEDINGS AGAINST THE RECEIVER
8.

THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a '·Proceeding"), shall be commenced or continued against the Receiver except
with the written consent of the Receiver or with leave of this Court.

DUTY TO PROVIDE ACC11:ss AND CO-OPERATION TO THE RECEIVER
9.

THIS COURT ORDERS that (i) EVR, (ii) all of its current and former directors,

officers, employees, agents, accountants. legal counsel and shareholders, and all other persons
acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order that have
info1111ation pertinent to the operations of the Business save and except for the Ministry of the
Attorney General (all of the foregoing, collectively, being "Persons" and each being a "Person")
shall forthwith advise the Receiver of the existence of any Property in such Person's possession
or control, shall grant immediate and continued access to the Property to the Receiver, and shall
deliver all such Property to ihc Receiver upon the Receiver's request.

10.

THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the

existence of any books, documents, securities, contracts, orders. corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the "Records") in
that Person's possession or control, and shall grant to the Receiver unfettered access to and use of
accounting. computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, v,:hich may not be disclosed or provided to the Receiver due

-6to the privilege attaching to solicitor-client communication or due to statutory provisions
prohibiting such disclosure.

11.

THIS COURT ORDERS that if any Records arc stored or otherwise contained on a

computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the infom,ation contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter. erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes. account names and account numbers that
may be required to gain access to the infonnation.

NO PROCEEDINGS AGAINST EVR OR THE PROPERTY
12.

TffiS COURT ORDERS that, subject to paragraphs 12A, 15 and 16 below, no

Proceeding against or in respect of EVR, the Business, or the Property shall be commenced or
continued except with the written consent of the Receiver or with leave of this Court and any and
all Proceedings eunently under way against or in respect of EVR, the Business. or the Property
are hereby stayed and suspended pending further Order of this CourL.

12 A. THIS COURT ORDERS that this order docs not affect a regulatory body's
investigation in respect of EVR or an action. suit or proceeding that is taken in respect of EVR

by or before the regulatory body, other than the enforcement of a payment ordered by the
regulatory body or the Court. where ·'regulatory body"' means a person or body that has powers,
duties, or fw1ctions relating to the enforcement or administration of an Act of Parliament or of
the legislature of a province.
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13.

NOTWITHSTANDING ANYTHING IN THIS ORDER, IIMT Holdings Inc.

("HMT"), the first-ranking mo11gagce and secured creditor in respect of the Property. shall be at

liberty to commence its own receivership, enforcement or recovery proceedings and this Order
shall be without prejudice to HMT's right to commence or continue any such proceedings.
NO EXERCISE OF RIGHTS OR REMEDIES

14.

THIS COURT ORDERS that all rights and remedies against CVR, the Receiver, or

affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any ..eligible financial contract" as defined in the Bankrupfl)' and insolvency Act (the
"BIA"), and further provided that nothing in this paragraph shall (i) empower the Receiver or

EVR to carry on any business which EVR is not lmvfully entitled to carry on, (ii) prevent the
filing of any registration to preserve or perfect a security interest, or (iii) prevent the registration
of a claim for lien.

15.

THIS COURT ORDERS that the stay of proceedings created pursuant to this Order

shall not apply to any receivership application or other enforcement or recovery action
commenced by HMT.

16.

THIS COURT ORDERS that the stay of proceedings shall not apply to the proceeding

commenced in the Superior Court of Justice at Kitchener being Court File No. C-636-16;
NO INTERFERENCE WITH THE RECEIVER
17.

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by EVR, without vYTitten consent of the Receiver or leave
of this Court.
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CONTINUATION OF SERVICES

18.

THIS COURT ORDERS that all Persons having oral or written agreements with EVR

or statutory or regulatory mandates for the supply of goods and/or services, including without
limitation, all computer software, communication and other data services, centralized banking
services, payroll services, insurance, transpmiation services, utility or other services to EVR are
hereby restrained until further Order of this Court from discontinuing, altering, interfering with
or terminating the supply of such goods or services as may be required by EVR, and that EVR
shall be entitled to the continued use of EVR's cunent telephone numbers, facsimile numbers,
internet addresses and domain names, provided in each case that the nom1al prices or charges for
all such goods or services received after the date of this Order arc paid by EVR in accordance
with normal payment practices of EVR or such other practices as may be agreed upon by the
supplier or service provider and EVR, or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS
19.

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms

of payments received or collected by the Receiver from and alter the making of this Order from
the sale of all or any of the Property shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the
credit of such Post Receivership Accounts shall be subject to further Order of this Court.

EMPLOYEES
20.

THIS COURT ORDERS that all employees of EVR shall remain the employees of

EVR.

The Receiver shall not be liable for any employee-related liabilities, including any

successor employer liabilities as provided for in section 14.06( 1.2) of the BIA.

21.

THIS COURT ORDERS that sections 81.4(5) or 81.6(3) of the BIA and the Wage

Earner Proteclion Program Act do not apply to the Receiver or its appointment pursuant to this
Order.
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PIPEDA

22.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

J11jormct1ion Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales or the Property (each, a ''Sale''). Each prospective purchaser or bidder to
whom such personal infomrntion is disclosed shall maintain and protect the privacy of such
information and limit the use of such infonnation to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue io use the personal
information provided to it, and related to the Property purchased, in a manner which is in all
material respects identical to the prior use of such info1mation by EVR, and shall return all other
personal information to the Receiver, or ensure that all other personal information is destroyed.

LIMITATION ON THE RECEIVER'S LIABILITY
23.

THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a

result of its appointment or the carrying out the provisions of this Order, save and except for any
gross negligence or wilful misconduct on its part or under the Wage Earner Protection Program

Act. Nothing in this Order shall derogate from the protections afforded the Receiver by any
other applicable legislation.

24.

THIS COURT ORDERS that, for the purposes of any applicable legislation (including

without limitation. applicable employment and environmental legislation). the Receiver shall not
be deemed to occupy or to take control, care, charge, possession or management of any part of
EVR's Business or Property, except for the proceeds of any Sale of the Business outside the
ordinary course of business by the Receiver pursuant to paragraph O of this Order.

- 10 ADMINISTRATION CHARGE

25.

THIS COURT ORDERS that the Receiver, counsel to the Receiver, Thornton Grout

Finnigan LLP ("TGF"), and counsel to EVR, Madorin, Snyder LLP and DLA Piper (Canada)
LLP (together, the "Professional Group"), shall be paid their reasonable fees and
disbursements, in each case at their standard rates and charges, by EVR as part of the costs of
these proceedings, both before and after the making of this Order in respect of these proceedings
and related matters. EVR is hereby authorized to pay the accounts of the Professional Group on
a monthly basis.

26.

THIS COURT ORDERS that the Receiver and its counsel shall pass their accounts

from time to time. and for this pmvose the accounts of the Professional Group are hereby
referred to a judge of the Ontario Superior Court of Justice (Commercial List) at Toronto,
Ontario.

27.

THIS COURT ORDERS that the Professional Group shall be entitled to the benefit of

and are hereby granted a charge (the "Administration Charge") on the current and future assets,
undertakings and properties of EVR, of every nature and kind whatsoever (including all real and
personal property), and wherever situate including all proceeds thereof, which charge shall not
exceed an aggregate amount of $350,000.00, as security for their professional fees and
disbursements incuned at the standard rates and charges of the Professional Group, both before
and after the making of this Order with respect to and incidental to the appointment of the
Receiver, including the reasonable fees and disbursements of the Professional Group incurred in
preparation of the filing of the motion record filed on this motion.

28.

THIS COURT ORDERS that the filing, registration or perfection of the Administration

Charge shall not be required and that the Administration Charge shall be valid and enforceable
for all purposes, including as against any right, title or interest filed , registered, recorded or
perfected subsequent to the Administration Charge coming into existence, notv.ithstanding any
such failure to file, register, record or perfect.

- 11 29.

THIS COURT ORDERS that the Administration Charge shall constitute a charge on the

Property. shall rank to the following:

(a)

the Administration Charge shall rank in priority to all other security interests,
trusts, liens, charges and encumbrances. claims of secured creditors. statutory or
othen:vise (collectively, ''Encumbrances") in favour of any Person to a maximum
amount of $200,000; and

(b)

the remainder of the Administration Charge, being SIS0,000, shall be fully
subordinate to Encumbrances in favour of f-Uv1T, but shall rank in priority to all
other Encumbrances in favour of any Person.

30.

THIS COURT ORDERS that except by fu1thcr order of the Cou1t, EVR shall not grant

any Encumbrances over any Property that ranks in priority to, or pari passu with, the
Administration Charge unless EVR obtains the prior written consent of each of the Professional
Group entitled to the benefit of the Administration Charge.

31 ,

THIS COURT ORDERS that the Administration Charge shall not be rendered invalid

or unenforceable and the rights and remedies of the Professional Group shall not otherwise be
limited or impaired in any way by (a) the pendcncy of these proceedings and the declarations of
insolvency made herein; (b) any application(s) for bankruptcy order(s) issued pursuant to the
BIA, or any bankruptcy order made pursuant to such applications; ( c) the fil ing of any
assignments for the general benefit of creditors made pursuant to the BIA; (d) the provisions of
any federal or provincial statutes; or (c) any negative covenants, prohibitions or other similar
provisions with respect to borrowings, incurring debt or the creation of Encumbrances, contained
in any existing loan documents, lease, sublease, offer to lease or other agreement (collectively,
an "Agreement'') which bind EVR, and notwithstanding any provision to the contrary in any
Agreement:

- 12 -

(a)

the creation of the Administration Charge shall not create or be deemed to
constitute a breach by EVR of any Agreement to which it is a party;

none of the Professional Group shall have any liability to any Person whatsoever

(b)

as a result of any breach of any Agreement caused by or resulting from the
creation of the Administration Charge; and

(c)

the payments made by EVR pursuant to this Order and the granting of the
Administration Charge do not and will not constimtc preferences, fraudulent
conveyances, transfers at Lmdervalue, oppressive conduct, or other challengeable
or Yoidable transactions under any applicable law.

32.

THIS COURT ORDERS that any charge created by this Order over leases of real

property in Canada shall only be a charge in EVR's interest in such real propc1ty leases.
SERVICF: A~D NOTICE

33.

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List
website

at

http://www.ontariocourts.ca/scj/prnctice/practic:e-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of'the Rules o/Civil Procedure. Subject to
Rule 3.0l(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be cffective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the
following URL'<@>'.

34.

THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by

- 13 forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile
transmission to EVR's creditors or other interested parties at their respective addresses as last
shown on the records of EVR and that any such service or distribution by courier, personal
delivery or facsimile transmission shall be deemed to be received on the next business day
following the date of forw:.mling thereol: or if sent by ordinary mail, on the ihird business d::iy
after mailing..

GENl(RAL
35.

THIS COURT ORDERS that the Receiver may from time to time apply to this Court

for advice and directions in the discharge of its powers and duties hereunder.

36.

THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from

acting as a trustee in bankruptcy of EVR.

37.

THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any. as this Court may
order.

C. Irwin
Registrar
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Exhibit C
Preservation Order

Emmanuel Village Residence Inc.
July 12, 2016

Court File No.: C-636-16
ONTARIO
SUPERIOR COURT OF JUSTICE

THE HONOURABLE

/1/,_e

THURSDAY, THE 16iH DAY OF

)
JUSTICE

V-:_ W.

:S-~,tf '4/

)

JUNE, 2016

BETWEEN:
ATTORNEY GENERAL OF ONTARIO
Applicant/Moving Party
-and -

1250 WEBER STREET EAST, KITCHENER, ONTARIO,
OR THE PROCEEDS OF THE SALE THEREOF (IN REM)
Respondent/Responding Party

ORDER

THIS MOTION, made without notice, by the ApplicanUMoving Party, the Attorney
General of Ontario, for a 30-day Preservation Order under the Civil Remedies Act, 2001
(the "Civil Remedies Acf'), was heard this day at the Court House located at 85
Frederick Street, Kitchener, Ontario.

ON READING the Motion Record, Factum and Book of Authorities of the

Attorney General of Ontario,

ON HEARING the submissions of counsel for the Applicant,

1.

THIS COURT ORDERS preservation, pursuant to the Civil Remedies Act of the
real property municipally known as 1250 Weber Street East, Kitchener, Ontario,

and registered in Land Registry Office No. 58 as Property Identification No.
22565-0352 (LT) and legally described as: LT 75-81 PL 322 TWP OF
WATERLOO; PT LT 38-43, 51-56, 74, 82-85 PL 322 TWP OF WATERLOO; PT
LT 2 PL 963 KITCHENER; PT LT 141 STREETS & LANES KITCHENER; PT LT
142 STREETS & LANES KITCHENER (FORMERLY PT HERMAN AV & PT
AUBURN AV PL 322, CLOSED BY 210008) PT 1, 2, 3, 4, 5, 6, 7, 58R13759; SIT
& TN-/ 1566343; SIT 1404828, 1559347, 1563157; KITCHENER (the "Property"),

for a period of thirty (30) days, or until otherwise ordered by this Court:

2.

THIS COURT ORDERS that, pursuant to subsection 4(1) of the Civil Remedies

Act, the Property is preserved for a period of thirty (30) days from the date of this
Order, and the Respondents or any person having knowledge of this Order be and
the same are hereby enjoined from dealing with the Property in any manner
whatsoever, including, but not limited to, any sale, lease, assignment, transfer,
mortgage, lien or encumbrance of any kind, until the completion of these
proceedings or until such time as this Court orders.

3.

THIS COURT ORDERS that Emmanuel Village Residence Inc. (the "Registered

Owner"), or anyone acting on its behalf, or anyone else claiming any interest in the
Property, shall not have any dealings with, sell, lease, assign, transfer with or
without consideration, convey or further encumber, borrow against or otheiwise
use as security or commence any proceedings pursuant to the terms of any
mortgage or lien dealing with or in any way related to the Property.

4.

THIS COURT ORDERS that a copy of this Order shall be registered on title to the

Property and the Land Registrar is directed to place a "No Dealings" indicator on
title to the Property.

5.

THIS COURT ORDERS that the Property is to be preserved by the Registered

Owner maintaining that the Property is in good repair and order, and that any bills
and/or expenses related to the maintenance and repair of the Property shall be
paid by the due date.

6.

THIS COURT ORDERS that the Property is to be preserved by the Registered

Owner maintaining the utility services to _
the Property and that the Registered
Owner shall pay all regular bills and/or expenses for the Property, including, but
not limited to, property taxes, mortgage payments, electricity, water, gas, and any
other utility accounts that are outstanding, by the applicable due date.

7.

THIS COURT ORDERS that the Registered Owner shall continue to duly and

punctually collect any and all rental and/or other occupancy fees and payments

due and owing from all residents and/or occupants of the Property, and continue to
pursue any and all arrears of any such fees and payments as would a prudent
owner and/or operator of a property similar to the Property.

8.

THIS COURT ORDERS that the Director of Asset Management - Civil (the "Director")

or such person as may be designated or as may be required to assist the Director,
shall be permitted on forty-eight (48) hours' notice to the Registered Owner or any
mortgagee in possession and control of the Property, or any person occupying the
Property or any portion, or portions thereof, to enter upon the Property, inspect
and photograph the Property to ensure compliance with this Order and to
determine the value and condition of the Property, as the case may be.

9.

THIS COURT ORDERS that the Registered Owner shall provide to counsel for the

Attorney General of Ontario, copies of all insurance policies with respect to the
Property. If the Registered Owner fails to provide copies of all insurance policies
with respect to the Property to counsel for the Attorney General of Ontario, the
insurance companies shall comply with requests for information with respect to
these policies within ten (10) days of a request by counsel for the Attorney General
of Ontario.

10. THIS COURT ORDERS that the Registered Owner shall, subject to the terms of
this Order, amend all insurance policies in effect on the Property to add the
Attorney General of Ontario as a party to whom loss is payable and to provide
proof to the Director that all such insurance policies have been amended to show

loss payable to the Attorney General of Ontario. Failing compliance by the
Registered Owner, the Director shall have the right to directly instruct the
insurance company to amend the loss payable provision on all insurance policies
in effect on the Property into the name of the Attorney General of Ontario.

11.

THIS COURT ORDERS that the Registered Owner shall, within seven (7) days of
service of this Order, provide proof to the Director that he has notified the insurer
under any policies of insurance in effect on the Property preserved in this Order of
any: change in material risk; increased hazard; or vacancy or non-occupancy of
the Property, or any part or parts thereof, extending beyond thirty (30) days.
Failing compliance by the R~gistered Owner, the Director shall notify the insurer
directly of these changes.

12.

THIS COURT ORDERS that the Director may, from time to time and at any time,
request information on the mortgage(s) on the Property including the amount
required to pay out the mortgage(s) or bring same into good standing, and all
parties who receive such a request shall comply within fifteen (15) days.

13.

THIS COURT ORDERS that, in the alternative, if the Property has been
transferred on or prior to the date of this Order, then, pursuant to subsection 4(1)
of the Civil Remedies Act, any and all consideration paid or payable in connection
with any such sale, which consideration represents the gross proceeds from the
sale of the Property, is preserved for a period of thirty (30) days, or until otherwise
ordered by this Court.

14. THIS COURT ORDERS that to preserve the proceeds of any sale of the Property,
the proceeds contemplated by paragraph 13 of this Order shall be deposited with
the Accountant of the Superior Court of Justice In an interest bearing account to
the credit of the Application.

15. THIS COURT ORDERS that, in the alternative, if, as of the date of this Order,
the Property is the subject of an executed agreement of purchase and sale (an
"APS") pursuant to which the Property is to be sold to a purchaser, then: (i) the
Registered Owner shall forthwith advise the Applicant of the existence of any such
APS; (ii) the Registered Owner shall, within three (3) days of the date of this Order,
deliver to the Applicant a true and complete copy of the APS together with true and
complete copies of any and all amendments to such APS; and (iii) the Applicant
shall deliver to the purchaser under the APS, within five (5) days of receipt of a
copy of the APS and amendments thereto from the Registered Owner, a true and
complete copy of this Order. If an APS is in existence, then, no~ithstanding the
terms, conditions and provisions of any such APS. the Director shall have the right,
in its sole, absolute and unfettered discretion, to approve or disapprove of the
terms and provisions of the transaction contemplated by the APS and any
-amendments thereto. If the terms and provisions of the APS and any
amendments thereto are approved by the Director: (A) the Registered Owner shall
complete the transaction contemplated by the APS, as amended to such date of
approval by the Director, in strict accordance with the terms and provisions thereof
and with no further amendments being made to the APS which have not been

approved in writing by the Director, which approval may be granted or withheld in
the sole and absolute discretion of the Director; and (B) the proceeds of the sale of
the Property shall be preserved for a period of thirty (30) days, or until otherwise
ordered by this Court. If the terms and provisions of the APS and any
amendments thereto are not approved by the Director, the Registered Order shall
not complete the sale of the Property pursuant to the provisions of the APS, as
amended.

16.

THIS COURT ORDERS that to preserve the proceeds of any sale of the Property
contemplated by paragraph 15 of this Order, any proceeds shall be deposited with
the Accountant of the Superior Court of Justice In an interest bearing account to
the credit of the Application.

17.

THIS COURT ORDERS that this matter return to this Court on July 14, 2016 at
10:00 a.m .• at which time a further motion to extend this Order pending
determination of the forfeiture Application will be heard pursuant to the Civil

Remedies Act.

/ ~
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Court File No.: C-636-16

ONTARIO
SUPERIOR COURT OF JUSTICE

THE HONOURABLE

M R_ ,

)

THURSDAY, THE 23RD DAY OF

.)
JUSTICE

JUNE, 2016

)

BETWEEN:

t

t

ATTORNEY GENERAL OF ONTARIO
Applicant/Moving Party
·and.

1250 WEBER STREET EAST, KITCHENER, ONTARIO,
ORTHEPROCEEDSOFTHESALETHEREOFONREM)
Respondent/Responding Party

ORDER

THIS MOTION made by the Applicant/Moving Party, the Attorney General of

Ontario, for an Order to vary the Order of Justice J.W. Sloan, dated June 16, -2016,
under Rule 59.06 of the Rules of Civil Procedure and under the Civil Remedies Act,

2001, was heard this day at the Court House located at 85 Frederick Street, Kitchener,
Ontario.

ON READING the Motion Record of the Attorney General of Ontario,
ON HEARING the submissions of counsel for the Applicant,

1.

THIS COURT ORDERS that the Order of Justice J.W. Sloan, dated June 16,

2016, registered on title to a portion of the property municipally known as 1250
Weber Street East, Kitchener, Ontario, on June 16, 2016 as Instrument No.
WR959399 (the "Preservation Order") in this proceeding is hereby varied by
deleting paragraph 1 thereof and replacing it with the following:
1.

THIS COURT ORDERS preservation, pursuant to the Civil

Remedies Act of the real property municipally known as 1250 Weber

Street East, Kitchener, Ontario

and registered in Land Registry Office

No. 58 as Property Identification Nos.:
a.

22565-0352 (LT) and legally described as: LT 75-81 PL 322 TWP
OF WATERLOO; PT LT 38-43, 51-56, 74, 82-85 PL 322 TWP OF
WATERLOO; PT LT 2 PL 963 KITCHENER; PT LT 141 STREETS
& LANES KITCHENER; PT LT 142 STREETS & LANES

KITCHENER (FORMERLY PT HERMAN AV & PT AUBURN AV PL
322, CLOSED BY 210008) PT 1, 2, 3, 4, 5, 6, 7, 58R13759; SIT &
TNV 1566343; SIT 1404828, 1559347, 1563157; KITCHENER;
b.

22565-0351(LT} and legally described as: LT 57-67, 72-73 PL ~22
TWP.OF WATERLOO; PT LT 55-56, 68-71, 74 PL 322 TWP OF
WATERLOO;·PT LT 2 PL 963 KITCHENER; PT LT 142 STREETS

& LANES KiTCHENER (FORMERLY PT PROSPECT AVE & PT

AUBURN AVE PL 322, CLOSED BY BYLAW 210008) PT 11, 12 &
13, SSR-13759; SIT&. T/W 1566343; SIT 634937; SIT 1559347;
KITCHENER; and
c.

22565-0349(LT) and legally described as: PT LT 35-38, 51-54 PL
322 TWP OF WATERLOO PT 8, 9, 10, 58R13579;

srr & T/W

1566343; SIT 1404828; KITCHENER,
(collectively, the "Property"):
2.

THIS COURT ORDERS tl:iat paragraph 3 of the Preservation Order is hereby

amended by deleting the words "Emmanuel Village Residence Inc. (the
"Registered Owner'')" therefrom and replacing them with the words "Emmanuel
Village Residence Inc. and Emmanuel Village Homes (Kitchener) Inc. (each, a
"Registered Owner")".
3.

THIS COURT ORDERS that the Preservation Order shall be varied

by: (a) adding

the words "or their" before the word "behalf' in paragraph 3 thereof; and (b)
deleting the word "the" and adding the word "each" before each instance of the
words "Registered Owner" in each of paragraphs 5, 6, 7, 8, 9, 10, 11 an_9 15
thereof.
4.

THIS COURT ORDERS that paragraph 3 of the Preservation Order shall be varied

to permit an encumbrance on the Property with priority, to a maximum of
$350,000.00, for the Administration Charge for the purpose of securing
professional fees and disbursements incurred in relation to Court File No, CV-1611424-00CL.

5.

THIS COURT ORDERS that a copy of this Order shall be registered on title to the
Property and the Land Registrar is directed to place a "No Dealings" indicator on
title to the Property.

ENTERED AT KITCHENER
lnBookNo.

/c._

~

As Document No.

on
by

Justice of the Superior Court of Justice

C/:2. ~

JUN 2 3 2016
Mona Goodwin

Mr. Justice D. Bro~d
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Exhibit D
Model Approval and Vesting Order

Emmanuel Village Residence Inc.
July 12, 2016

Revised: January 21, 2014

Court File No.
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE

)

WEEKDAY, THE#

)

JUSTICE

)

DAY OF MONTH, 20YR

BETWEEN:
PLAINTIFF

Plaintiff
- andDEFENDANT

Defendant
APPROVAL AND VESTING ORDER

THIS MOTION, made by [RECEIVER'S NAME] in its capacity as the Court-appointed
receiver (the "Receiver") of the undertaking, property and assets of [DEBTOR] (the "Debtor")
for an order approving the sale transaction (the "Transaction") contemplated by an agreement of
purchase and sale (the "Sale Agreement") between the Receiver and [NAME OF PURCHASER]
(the "Purchaser") dated [DATE] and appended to the Report of the Receiver dated [DATE] (the
"Report"), and vesting in the Purchaser the Debtor's right, title and interest in and to the assets
described in the Sale Agreement (the "Purchased Assets"), was heard this day at 330 University
Avenue, Toronto, Ontario.
ON READING the Report and on hearing the submissions of counsel for the Receiver,
[NAMES OF OTHER PARTIES APPEARING], no one appearing for any other person on the

DOCSTOR: 1201927\ 14

-2-

service list, although properly served as appears from the affidavit of [NAME] sworn [DATE]
filed 1:
1.

THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved,2

and the execution of the Sale Agreement by the Receiver3 is hereby authorized and approved,
with such minor amendments as the Receiver may deem necessary. The Receiver is hereby
authorized and directed to take such additional steps and execute such additional documents as
may be necessary or desirable for the completion of the Transaction and for the conveyance of
the Purchased Assets to the Purchaser.
2.

THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver's

certificate to the Purchaser substantially in the form attached as Schedule A hereto (the
"Receiver's Certificate"), all of the Debtor's right, title and interest in and to the Purchased Assets
described in the Sale Agreement [and listed on Schedule B hereto] 4 shall vest absolutely in the
Purchaser, free and clear of and from any and all security interests (whether contractual,
statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual,
statutory, or otherwise), liens, executions, levies, charges, or other financial or monetary claims,
whether or not they have attached or been perfected, registered or filed and whether secured,
unsecured or otherwise (collectively, the "Claims" 5) including, without limiting the generality of

1

This model order assumes that the time for service does not need to be abridged. The motion seeking a vesting
order should be served on all persons having an economic interest in the Purchased Assets, unless circumstances
warrant a different approach. Counsel should consider attaching the affidavit of service to this Order.
2 In some cases, notably where this Order may be relied upon for proceedings in the United States, a finding that the
Transaction is commercially reasonable and in the best interests of the Debtor and its stakeholders may be
necessary. Evidence should be filed to support such a finding, which finding may then be included in the Court's
endorsement.
3

In some cases, the Debtor will be the vendor under the Sale Agreement, or otherwise actively involved in the
Transaction. In those cases, care should be taken to ensure that this Order authorizes either or both of the Debtor
and the Receiver to execute and deliver documents, and take other steps.
4

To allow this Order to be free-standing (and not require reference to the Court record and/or the Sale Agreement),
it may be preferable that the Purchased Assets be specifically described in a Schedule.
5

The "Claims" being vested out may, in some cases, include ownership claims, where ownership is disputed and the
dispute is brought to the attention of the Court. Such ownership claims would, in that case, still continue as against
the net proceeds from the sale of the claimed asset. Similarly, other rights, titles or interests could also be vested
out, if the Court is advised what rights are being affected, and the appropriate persons are served. It is the
Subcommittee's view that a non-specific vesting out of "rights, titles and interests" is vague and therefore
undesirable.
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-3the foregoing: (i) any encumbrances or charges created by the Order of the Honourable Justice
[NAME] dated [DATE]; (ii) all charges, security interests or claims evidenced by registrations
pursuant to the Personal Property Security Act (Ontario) or any other personal property registry
system; and (iii) those Claims listed on Schedule C hereto (all of which are collectively referred
to as the "Encumbrances", which term shall not include the permitted encumbrances, easements
and restrictive covenants listed on Schedule D) and, for greater certainty, this Court orders that
all of the Encumbrances affecting or relating to the Purchased Assets are hereby expunged and
discharged as against the Purchased Assets.
3.

THIS COURT ORDERS that upon the registration in the Land Registry Office for the

[Registry Division of {LOCATION} of a Transfer/Deed of Land in the form prescribed by the

Land Registration Reform Act duly executed by the Receiver][Land Titles Division of
{LOCATION} of an Application for Vesting Order in the form prescribed by the Land Titles Act
and/or the Land Registration Reform Act] 6, the Land Registrar is hereby directed to enter the
Purchaser as the owner of the subject real property identified in Schedule B hereto (the "Real
Property") in fee simple, and is hereby directed to delete and expunge from title to the Real
Property all of the Claims listed in Schedule C hereto.
4.

THIS COURT ORDERS that for the purposes of determining the nature and priority of

Claims, the net proceeds 7 from the sale of the Purchased Assets shall stand in the place and stead
of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate all
Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets
with the same priority as they had with respect to the Purchased Assets immediately prior to the
sale8 , as if the Purchased Assets had not been sold and remained in the possession or control of
the person having that possession or control immediately prior to the sale.

6 Elect

the language appropriate to the land registry system (Registry vs. Land Titles).

7

The Report should identify the disposition costs and any other costs which should be paid from the gross sale
proceeds, to arrive at "net proceeds".

8

This provision crystallizes the date as of which the Claims will be determined. If a sale occurs early in the
insolvency process, or potentially secured claimants may not have had the time or the ability to register or perfect
proper claims prior to the sale, this provision may not be appropriate, and should be amended to remove this
crystallization concept.
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5.

THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of

the Receiver's Certificate, forthwith after delivery thereof.
6.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver is authorized and permitted

to disclose and transfer to the Purchaser all human resources and payroll information in the
Company's records pertaining to the Debtor's past and current employees, including personal
information of those employees listed on Schedule "•" to the Sale Agreement. The Purchaser
shall maintain and protect the privacy of such information and shall be entitled to use the
personal information provided to it in a manner which is in all material respects identical to the
prior use of such information by the Debtor.
7.

THIS COURT ORDERS that, notwithstanding:
(a)

the pendency of these proceedings;

(b)

any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any

bankruptcy order issued pursuant to any such applications; and
(c)

any assignment in bankruptcy made in respect of the Debtor;

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on
any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or
voidable by creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent
preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable
transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or
provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant
to any applicable federal or provincial legislation.
8.

THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the

application of the Bulk Sales Act (Ontario).
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-59.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order.

All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Receiver, as an officer ofthis
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and
its agents in carrying out the terms of this Order.

DOCSTOR: 1201927\14

Revised: January 21, 2014

Schedule A - Form of Receiver's Certificate

Court File No. - - - -

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

PLAINTIFF
Plaintiff
- and-

DEFENDANT
Defendant

RECEIVER'S CERTIFICATE
RECITALS
A.

Pursuant to an Order of the Honourable [NAME OF JUDGE] of the Ontario Superior

Court of Justice (the "Court") dated [DATE OF ORDER], [NAME OF RECEIVER] was
appointed as the receiver (the "Receiver") of the undertaking, property and assets of [DEBTOR]
(the "Debtor").
B.

Pursuant to an Order of the Court dated [DATE], the Court approved the agreement of

purchase and sale made as of [DATE OF AGREEMENT] (the "Sale Agreement") between the
Receiver [Debtor] and [NAME OF PURCHASER] (the "Purchaser") and provided for the
vesting in the Purchaser of the Debtor's right, title and interest in and to the Purchased Assets,
which vesting is to be effective with respect to the Purchased Assets upon the delivery by the
Receiver to the Purchaser of a certificate confirming (i) the payment by the Purchaser of the
Purchase Price for the Purchased Assets; (ii) that the conditions to Closing as set out in section •
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-2 of the Sale Agreement have been satisfied or waived by the Receiver and the Purchaser; and (iii)
the Transaction has been completed to the satisfaction of the Receiver.
C.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.
THE RECEIVER CERTIFIES the following:
1.

The Purchaser has paid and the Receiver has received the Purchase Price for the

Purchased Assets payable on the Closing Date pursuant to the Sale Agreement;
2.

The conditions to Closing as set out in section • of the Sale Agreement have been

satisfied or waived by the Receiver and the Purchaser; and
3.

The Transaction has been completed to the satisfaction of the Receiver.

4.

This Certificate was delivered by the Receiver at _ _ _ [TIME] on _ _ _ [DATE].

[NAME OF RECEIVER], in its capacity as
Receiver of the undertaking, property and
assets of [DEBTOR], and not in its personal
capacity
Per:

Name:
Title:
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Schedule B - Purchased Assets
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Kev1sea:
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Schedule C - Claims to be deleted and expunged from title to Real Property
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Schedule D - Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property
(unaffected by the Vesting Order)
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