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Form 109 (Rule 22-2(2) and (7)) 

This is the 1st Affidavit 
of Alex Yusuf in this case 

and was made on 02/Dec/2020 

NO. S209798 
VANCOUVER REGISTRY 

 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND 

IN THE MATTER OF CREDITLOANS CANADA FINANCING INC. AND CREDITLOANS CANADA CAPITAL INC. 
 

PETITIONERS 

AFFIDAVIT 

I, Alex Yusuf, of the City of Toronto, in the province of Ontario, MAKE OATH AND SAY: 

1. I am the President and CEO of LM Credit Inc. (“LM Credit”). Accordingly, I have 
knowledge of the matters set out below. Where I have relied on information from others, I state the 
source of such information and verily believe it to be true. 

2. LM Credit, formerly Tanda Financial, is a reputable alternative loan provider, that is in 
the business of providing unsecured loans. LM Credit, or its predecessors or affiliates, has been in the 
alternative loan business since 2006 and is a serious bidder in respect to the assets of Creditloans 
Canada Financing Inc., also known as Progressa (“Progressa”) a debtor company subject to these 
Companies’ Creditors Arrangement Act proceedings pursuant to an Order of this Court dated September 
29, 2020 (the “Initial Order”). The Initial Order amongst other things, appointed BDO Canada Limited as 
monitor of Progressa and its affiliate, Creditloans Canada Capital Inc. (“Capital”). 

3. In late October 2020, I became aware of the CCAA proceedings of Progressa and Capital.
At this time, I immediately engaged LM Credit’s corporate counsel, Mark Wilson of Wildeboer Dellelce 
LLP to make inquiries as to an ability for LM Credit acquire the loan portfolio of Progressa.  

4. On November 2, 2020, Mr. Wilson contacted the Monitor and advised the Monitor that 
he represented a client considering making an offer in connection with the Petitioners' CCAA 
proceedings and requested "the procedure in order to make such a proposal." A copy of Mr. Wilson's 
email is appended here as Exhibit “A". 
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5. That same day, the Monitor responded via email: “At this time any offer/discussion 
should go through management of the company. Please reach out to Nathan Slee (CEO) with any offers 
you may have.” The Monitor further advised that there was no formal process in place for such 
communication. A copy of this email chain is attached as Exhibit “B”.  

6. I was wary of contacting Mr. Slee to discuss such matters as he is also the principal of 
ACF Financial Limited Partnership (“ACF”), which purports to be Progressa’s largest secured creditor. 
Nevertheless, I did so. Mr. Slee indicated to me that any offer should be submitted to his legal counsel.  

7. After my conversation with Mr. Slee, I decided to retain specialist insolvency counsel to 
deal with what I viewed as an increasingly convoluted process. 

8. On November 11, 2020, I retained Weisz Fell Kour LLP as my insolvency counsel. Over 
the following weeks Mr. Wilson and Ms. Fell unsuccessfully tried to negotiate a non-disclosure 
agreement (“NDA”) to facilitate due diligence on the Petitioners’ assets. The Petitioners’ primary 
concern appeared to be that LM Credit was a competitor. 

9. On November 25, 2020, Mr. Wilson provided the Monitor with a non-binding term sheet 
(the “Term Sheet”), a copy of which is appended here as Exhibit “C” along with its covering email. 

10. This term sheet did not contemplate the repayment of the indebtedness of Progressa 
owing to ACF Financial Limited Partnership (“ACF”)  because, in LM Credit’s view, the approximate $8 
million indebtedness (the “ACF Debt”) and the priority thereof, including its priority over the holders of 
bonds issued by Capital (the “Bond Holders”), appeared to be very questionable and concerning given 
that, among other things:  

(a) the principal of the secured creditor, ACF is the CEO of Progressa; 

(b) the ACF Debt was advanced less than one year before Progressa’s insolvency; 

(c) the ACF Debt bears interest 18% per annum; 

(d) the ACF Debt, pursuant to a subordinate agreement signed by the CEO of Progressa – 
Nathan Slee and the CEO of Capital and the CFO of Progressa, Kiya Hushyar, primed the 
security of the Bondholders without notice to the Bondholders; 

(e) despite the filing in September of 2020, and an upcoming scheduled creditors’ meeting 
to approve a plan of arrangement and reorganization put forward by ACF (the “ACF 
Plan”) and which plan provided that the ACF Debt was unaffected, the  Monitor had not 
(at that time) investigated the ACF Debt generally, nor the validity of the bondholders’ 
subordination; and 

(f) under the ACF Plan: (1)  the consideration payable by ACF for the purchase of Progrssa is 
nominal, but yet ACF would continue to maintain its $8 million debt in priority to the 
Bondholders at 18% interest and (2) the directors and officers of Progressa, including 
Nathan Slee and Kiya Hushyar would be released from any claim, including any 
oppression claims of the Bondholders for the subordination of their debt to ACF.  
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11. The term sheet provided for greater recovery to the Bondholders than contemplated 
under the ACF Plan. Specifically, it provided that Bondholders will be paid a full return on their bonds on 
the following schedule: 15% repaid within 12 months, 25% repaid on month 24, 30% repaid on month 
36 and the final 30% on month 48.  

12. Notwithstanding that LM Credit was requesting to sign the NDA, had presented an offer 
to the Bondholders and wished to undertake the cost and expense of due diligence, Progressa refused 
to sign the NDA on the basis that LM Credit was a competitor. LM Credit tried to alleviate these 
concerns by suggesting to the Monitor that no personal or identifiable information with respect to 
customers or borrowers needed to be provided.  At this point in time, I became concerned that 
Progressa/ACF would block any attempt by a third party to make an offer that would thwart the ACF 
Plan.  

13. On November 27, 2020, Ms. Fell wrote to the Monitor to set out LM Credit’s concerns 
with the ACF Debt and to request: 

(a) The ability to perform due diligence on Progressa; 

(b) That the creditors’ meeting schedule for December 3, 2020, be adjourned; and 

(c) That the Monitor investigate the ACF Debt and its security. 
A copy of Ms. Fell’s letter is appended here as Exhibit “D”. 

14. On November 27, 2020, Monitor’s counsel, Kibben Jackson of Fasken Martineau LLP, 
responded to Ms. Fell that there was “no apparent basis on which to challenge the ACF Debt or security” 
and all of the questions that LM Credit had regarding the ACF Debt and security “will be discussed in the 
Monitor’s forthcoming report”. (This report was served on December 1, at 4:20pm PST, one clear day 
before the creditors’ meeting.) A copy of Mr. Jackson’s November 27 letter is appended here as Exhibit
“E”. 

15. Accordingly, that same day, Ms. Fell served the Monitor’s counsel with an updated term 
sheet (the “Revised Offer”) that, among other things, contemplated the repayment of the ACF Debt in 
full unless it was determined invalid by the Court prior to closing of the transaction, and offers a greater 
return to Bond Holders who elect to cash out their bonds. Copies of Ms. Fell’s cover letter and the 
Revised Offer are appended here as Exhibit “F”. 

16. The Revised Offer is subject to a very limited and expedited due diligence period of 10 
days. As such, LM Credit requested an adjournment of the creditors’ meeting to allow for same; and 
confirmed that it would not require the personal identifying information of Progressa’s customers in 
order to complete due diligence and requested to execute NDA on that basis. 

17. On November 29, Ms. Fell and the Monitor’s counsel exchanged emails regarding the 
Revised Offer, copies of which are appended here as Exhibit “G”. 

18. I am advised by Ms. Fell and Mr. Wilson that on November 30, they had a call with the 
Monitor and the Monitor’s counsel (among others) to further discuss the Revised Offer. As LM Credit 
had not received a response on the scope of its due diligence request and NDA, in order to expedite the 
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process Mr. Wilson further requested that the company identity only the information that it would  be 
willing to provide. (As of the date of this affidavit, no response to this request has been provided.) 

19. On the evening of November 30, Monitor’s counsel served a request to appear before 
this Court on Wednesday December 2 – one day before the scheduled creditors’ meeting. When asked 
whether this request meant that the creditors’ meeting was going ahead, Monitor’s counsel was 
equivocal, stating: “we are seeking time before Fitzpatrick J. on Wednesday in the event that an 
application needs to be made in relation to the meeting, including if it is to be adjourned (in which case 
we would want some terms around a brief sale process and around your client’s due diligence, etc.). As I
say, though, no decision has been made, and we may not need the court’s time.” A copy of Mr. Kibben’s 
email is appended here as Exhibit “H”. 

20. On December 1, 2020, Ms. Fell provided evidence of LM Credit’s ability to complete the 
transaction. Ms. Fell provided the Monitor and its counsel an “offer to finance” from Financial Square 
Inc., under which Financial Square would be the lender to LM Credit for the funds to pay out the ACF 
Debt. A copy of the offer to finance is appended here as Exhibit “I”.  

21. Mr. Kibben responded that the offer to finance was insufficient evidence of LM Credit’s 
ability to complete the transaction contemplated by the Revised Offer. A copy of Mr. Kibben’s email is 
attached as Exhibit “J”. 

22. Shortly thereafter, I am advised by my Vancouver counsel Ritchie Clark, that Mr. Kibben 
advised Mr. Clark that the Monitor would not be adjourning the creditors’ meeting. 

23. Accordingly, Mr. Clark requested an appearance before this Court to adjourn the 
creditors’ meeting. 

24. I believe the Monitor’s concerns regarding LM Credit’s ability to fund the transaction are 
misplaced. Six individuals will lend funds to Financial Square Inc., who in turn will lend funds to LM 
Credit Inc. Each of these individuals is an “accredited investor” for the purposes of National Instrument 
45-106 Distribution Requirements, in that they each, either alone or with a spouse, beneficially own 
financial assets having an aggregate realizable value that, before taxes but net of any related liabilities, 
exceeds $1 million, “financial assets” being cash, securities, or a contract of insurance, a deposit or an 
evidence of deposit that is not a security for the purposes of securities legislation. 

25. In closing, I have reviewed the 5th report of the Monitor and have the following 
observations: 

(a) First, LM Credit has no debt that would rank ahead of the Bond Holders (as unitholders
of the Fund). 

(b) Second, it is premature to say that the LM Credit transaction would result in a loss of 
employment of Progressa employees. Until LM Credit is given the opportunity to 
perform due diligence, it cannot say how many Progressa employees it could retain. 

(c) Third, in my experience as a lender, the 18% interest rate of the ACF Debt will remain 
difficult for the Progressa to service and likely result in another insolvency proceeding. 
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(d) Fourth, on its face, the Revised Transaction provides a better return for the fulcrum 
stakeholders.

 

 
SWORN before me by video 
conference at the city of Toronto in 
the Province of Ontario this 2nd  day 
of December, 2020: 

__________________________  
A Commissioner for taking Affidavits within the 
Province of Ontario 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
ALEX YUSUF 
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THIS IS EXHIBIT “A” REFERRED TO IN THE  
AFFIDAVIT OF ALEX YUSUF SWORN BEFORE ME,  

THIS 2ND DAY OF DECEMBER 2020 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS
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THIS IS EXHIBIT “B” REFERRED TO IN THE  
AFFIDAVIT OF ALEX YUSUF SWORN BEFORE ME,  

THIS 2ND DAY OF DECEMBER 2020 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS

Doc ID: 427689d7704f626d33a2a8f1b3e5aa1f543f4db6

cpaul
Stamp



From: Pat Corney
To: Nick Carlson
Subject: Fwd: [EXT] Creditloans
Date: Tuesday, December 1, 2020 9:31:15 PM

 

 

From: Mark Wilson <mwilson@wildlaw.ca>
Date: December 1, 2020 at 4:03:13 PM EST
To: Pat Corney <pcorney@wfklaw.ca>
Subject: FW: [EXT] Creditloans

From: "Margulis, Ilya" <imargulis@bdo.ca>

Date: Monday, November 2, 2020 at 4:10 PM

To: Mark Wilson <mwilson@wildlaw.ca>

Cc: James Padwick <jpadwick@wildlaw.ca>

Subject: Re: [EXT] Creditloans

Mark.  Just email or call with the CEO.  

Ilya Margulis CPA, CA, CIRP, LIT

BDO Canada Ltd

Mobile: 604-506-4422

(Sent from mobile)

We’ve adapted to a new way of supporting you. The health and safety of our people,
clients, and community is our top priority. In response to the COVID-19 pandemic, we
have temporarily closed our offices. All BDO partners and employees are working from
home. Our teams operate effectively when working remotely, and will continue to deliver
the highest level of service to our clients. Visit our website for COVID-19 related
resources and updates for businesses. To update your commercial electronic message
preferences, please go to our online subscription centre. 

Nous avons adapté notre façon de vous soutenir. La santé et la sécurité de nos gens, de
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nos clients et de notre communauté demeurent notre priorité. Pour faire face à la
pandémie de COVID-19, nous avons fermé provisoirement nos bureaux. Tous les associés
et tous les employés de BDO travaillent à domicile. Nos équipes travaillent à distance de
manière efficace et continueront de fournir un service de la plus haute qualité à nos
clients. Veuillez consulter les ressources et les mises à jour pour les entreprises en lien
avec la COVID-19 qui sont mises à votre disposition sur notre site Web. Pour mettre à jour
vos préférences en matière de messages électroniques, veuillez vous rendre au centre
d’inscription en ligne.

From: Mark Wilson <mwilson@wildlaw.ca>

Sent: Monday, November 2, 2020 11:01:46 AM

To: Margulis, Ilya <imargulis@bdo.ca>

Cc: James Padwick <jpadwick@wildlaw.ca>

Subject: Re: [EXT] Creditloans

Thanks IIya. Has management set up a process for that communication?

From: "Margulis, Ilya" <imargulis@bdo.ca>

Date: Monday, November 2, 2020 at 11:21 AM

To: Mark Wilson <mwilson@wildlaw.ca>

Cc: James Padwick <jpadwick@wildlaw.ca>

Subject: Re: [EXT] Creditloans

Hi Mark

At this time any offer/discussions should go through management of the company.

  Please reach out to Nathan Slee (CEO) with any offers you may have.  

If you have any questions please let me know.   

Ilya Margulis CPA, CA, CIRP, LIT

BDO Canada Ltd

Mobile: 604-506-4422

(Sent from mobile)

We’ve adapted to a new way of supporting you. The health and safety of our people,
clients, and community is our top priority. In response to the COVID-19 pandemic, we
have temporarily closed our offices. All BDO partners and employees are working from
home. Our teams operate effectively when working remotely, and will continue to deliver
the highest level of service to our clients. Visit our website for COVID-19 related
resources and updates for businesses. To update your commercial electronic message
preferences, please go to our online subscription centre. 

Nous avons adapté notre façon de vous soutenir. La santé et la sécurité de nos gens, de
nos clients et de notre communauté demeurent notre priorité. Pour faire face à la
pandémie de COVID-19, nous avons fermé provisoirement nos bureaux. Tous les associés
et tous les employés de BDO travaillent à domicile. Nos équipes travaillent à distance de
manière efficace et continueront de fournir un service de la plus haute qualité à nos
clients. Veuillez consulter les ressources et les mises à jour pour les entreprises en lien
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avec la COVID-19 qui sont mises à votre disposition sur notre site Web. Pour mettre à jour
vos préférences en matière de messages électroniques, veuillez vous rendre au centre
d’inscription en ligne.

From: Mark Wilson <mwilson@wildlaw.ca>

Sent: Monday, November 2, 2020 8:17:29 AM

To: Margulis, Ilya <imargulis@bdo.ca>

Cc: James Padwick <jpadwick@wildlaw.ca>

Subject: [EXT] Creditloans

Mr. Margulis, please see attached. Thanks

Mark Wilson 

WILDEBOER DELLELCE LLP

mwilson@wildlaw.ca | www.wildlaw.ca

T 416 361 4763 | F 416 361 1790

Suite 800 | Wildeboer Dellelce Place

365 Bay Street, Toronto, ON M5H 2V1

Follow us on Twitter or LinkedIn

The information contained in this communication is confidential and intended only for the use of those
to whom it is addressed. If you have received this communication in error, please notify me by
telephone (collect if necessary) and delete or destroy any copies of it. Thank you.

BDO Canada LLP (and its affiliates), a Canadian limited liability partnership, is a member of BDO
International Limited, a UK company limited by guarantee, and forms part of the international BDO
network of independent member firms.

BDO is the brand name for the BDO network and for each of the BDO Member Firms.

Le contenu de ce courriel est confidentiel et à l’intention du (des) destinataire(s) seulement. Si vous
recevez cette transmission par erreur, veuillez m’aviser immédiatement par téléphone en utilisant le
numéro mentionné ci-haut (à frais virés si nécessaire). Veuillez effacer ou détruire toutes copies de ce
courriel reçues. Merci de votre collaboration.

BDO Canada s.r.l./S.E.N.C.R.L. (et ses filiales), une société canadienne à responsabilité limitée/société
en nom collectif à responsabilité limitée, est membre de BDO International Limited, société de droit
anglais, et fait partie du réseau international de sociétés membres indépendantes BDO.

BDO est la marque utilisée pour désigner le réseau BDO et chacune de ses sociétés membres.
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THIS IS EXHIBIT “C” REFERRED TO IN THE  
AFFIDAVIT OF ALEX YUSUF SWORN BEFORE ME,  

THIS 2ND DAY OF DECEMBER 2020 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS
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I’m available
 
Ilya Margulis
Licensed Insolvency Trustee
BDO Canada Limited
Tel: 604-646-4395
 

We’ve adapted to a new way of supporting you. The health and safety of our people, clients, and community is our top priority. In response to the COVID-19 pandemic,
we have temporarily closed our offices. All BDO partners and employees are working from home. Our teams operate effectively when working remotely, and will continue
to deliver the highest level of service to our clients. Visit our website for COV D-19 related resources and updates for businesses. To update your commercial electronic
message preferences, please go to our online subscription centre. 

Nous avons adapté notre façon de vous soutenir. La santé et la sécurité de nos gens, de nos clients et de notre communauté demeurent notre priorité. Pour faire face à
la pandémie de COV D-19, nous avons fermé provisoirement nos bureaux. Tous les associés et tous les employés de BDO travaillent à domicile. Nos équipes travaillent à
distance de manière efficace et continueront de fournir un service de la plus haute qualité à nos clients. Veuillez consulter les ressources et les mises à jour pour les
entreprises en lien avec la COV D-19 qui sont mises à votre disposition sur notre site Web. Pour mettre à jour vos préférences en matière de messages électroniques,
veuillez vous rendre au centre d’inscription en ligne.

From: Kibben Jackson <kjackson@fasken com> 

Sent: Wednesday, November 25, 2020 9:44 AM

To: Caitlin Fell <cfell@wfklaw ca>; Glen Nesbitt <gnesbitt@fasken com>

Cc: Rodrigues, Jervis <JRodrigues@bdo ca>; Margulis, lya <imargulis@bdo ca>; Mark Wilson <mwilson@wildlaw ca>

Subject: [EXT] RE: Progressa

 

Does for me  I think Jervis is tied up

 

Ilya? Glen?

 

From: Caitlin Fell [mailto:cfell@wfklaw ca] 
Sent: November-25-20 9:42 AM
To: Kibben Jackson; Glen Nesbitt
Cc: Rodrigues, Jervis; Margulis, Ilya (imargulis@bdo.ca); Mark Wilson
Subject: [EXT] RE: Progressa
 

I can do 11am PST  Does that work for everyone?

 

 

 

 

 

Caitlin Fell

Partner | Weisz Fell Kour LLP

T | 416 613 8282

C | 416 258 5843

F | 416 613 8290

E | cfell@wfklaw ca

 

 

 

From: Kibben Jackson <kjackson@fasken com> 

Sent: November 25, 2020 12:35 PM

To: Caitlin Fell <cfell@wfklaw ca>; Glen Nesbitt <gnesbitt@fasken com>

Cc: Rodrigues, Jervis <JRodrigues@bdo ca>; Margulis, lya (imargulis@bdo ca) <imargulis@bdo ca>; Mark Wilson <mwilson@wildlaw ca>

Subject: RE: Progressa

 

Caitlin – are you available for a call? I am free until 10:30 this morning and then from 11:00 to 1:00 and again after 2 00 (all Vancouver times)

 

Thanks,

 

From: Kibben Jackson 
Sent: November-25-20 7:52 AM
To: Caitlin Fell; Glen Nesbitt
Cc: Rodrigues, Jervis; Margulis, Ilya (imargulis@bdo.ca); Mark Wilson
Subject: RE: Progressa
 

Hi Caitlin  We have a call with the company this morning and will get back to you after that

 

From: Caitlin Fell [mailto:cfell@wfklaw ca] 
Sent: November-25-20 7:46 AM
To: Kibben Jackson; Glen Nesbitt
Cc: Rodrigues, Jervis; Margulis, Ilya (imargulis@bdo.ca); Mark Wilson
Subject: [EXT] RE: Progressa
 

Hi Kibben, please get back to us asap today if possible  We are losing time on diligence

 

 

 

 

Caitlin Fell

Partner | Weisz Fell Kour

LLP

T | 416 613 8282

C | 416 258 5843

F | 416 613 8290

E | cfell@wfklaw ca
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From: Kibben Jackson <kjackson@fasken com> 

Sent: Tuesday, November 24, 2020 6:56 PM

To: Caitlin Fell <cfell@wfklaw ca>; Glen Nesbitt <gnesbitt@fasken com>

Cc: Rodrigues, Jervis <JRodrigues@bdo ca>; Margulis, lya (imargulis@bdo ca) <imargulis@bdo ca>; Mark Wilson <mwilson@wildlaw ca>

Subject: RE: Progressa

 

Caitlin – some of these changes are questions for the company  We will loop their counsel in and let you know which, if any, we are okay with  Stay tuned

 

From: Caitlin Fell [mailto:cfell@wfklaw ca] 
Sent: November-24-20 3:11 PM
To: Glen Nesbitt; Kibben Jackson
Cc: Rodrigues, Jervis; Margulis, Ilya (imargulis@bdo.ca); Mark Wilson
Subject: [EXT] RE: Progressa
 

Hi Glen,

 

Please see attached comments on the NDA  Let us know if you have any questions

 

Caitlin

 

 

 

 

Caitlin Fell

Partner | Weisz Fell Kour

LLP

T | 416 613 8282

C | 416 258 5843

F | 416 613 8290

E | cfell@wfklaw ca

 

 

 

 

 

 

 

 

 

From: Glen Nesbitt <gnesbitt@fasken com> 

Sent: Tuesday, November 24, 2020 3:22 PM

To: Caitlin Fell <cfell@wfklaw ca>; Kibben Jackson <kjackson@fasken com>

Cc: Rodrigues, Jervis <JRodrigues@bdo ca>; Margulis, lya (imargulis@bdo ca) <imargulis@bdo ca>

Subject: RE: Progressa

 

Attached

 

Glen Nesbitt
ASSOCIATE
T. +1 604 631 4833 | F. +1 604 631 3232 

 

From: Caitlin Fell [mailto:cfell@wfklaw ca] 
Sent: November 24, 2020 12:21 PM
To: Glen Nesbitt; Kibben Jackson
Cc: Rodrigues, Jervis; Margulis, Ilya (imargulis@bdo.ca)
Subject: [EXT] RE: Progressa
 

Thanks  Please send us a word version

 

 

 

 

Caitlin Fell

Partner | Weisz Fell Kour

LLP

T | 416 613 8282

C | 416 258 5843

F | 416 613 8290

E | cfell@wfklaw ca

 

 

 

 

 

 

 

 

 

From: Glen Nesbitt <gnesbitt@fasken com> 

Sent: Tuesday, November 24, 2020 3:20 PM

To: Caitlin Fell <cfell@wfklaw ca>; Kibben Jackson <kjackson@fasken com>

Cc: Rodrigues, Jervis <JRodrigues@bdo ca>; Margulis, lya (imargulis@bdo ca) <imargulis@bdo ca>

Subject: RE: Progressa

 

Thanks, Caitlin  Attached is the NDA

 

Glen Nesbitt
ASSOCIATE
T. +1 604 631 4833 | F. +1 604 631 3232 

 

From: Caitlin Fell [mailto:cfell@wfklaw ca] 
Sent: November 24, 2020 11:50 AM
To: Kibben Jackson
Cc: Glen Nesbitt; Rodrigues, Jervis; Margulis, Ilya (imargulis@bdo ca)
Subject: [EXT] RE: Progressa
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LM Credit Inc

 

 

 

 

Caitlin Fell

Partner | Weisz Fell Kour

LLP

T | 416 613 8282

C | 416 258 5843

F | 416 613 8290

E | cfell@wfklaw ca

 

 

 

 

 

 

 

 

 

From: Kibben Jackson <kjackson@fasken com> 

Sent: Tuesday, November 24, 2020 2:02 PM

To: Caitlin Fell <cfell@wfklaw ca>

Cc: Glen Nesbitt <gnesbitt@fasken com>; Rodrigues, Jervis <JRodrigues@bdo ca>; Margulis, Ilya (imargulis@bdo ca) <imargulis@bdo ca>

Subject: Progressa

 

Caitlin:

 

Can you please provide the full name of your client (for the NDA)?

 

Thanks,

This email contains privileged or confidential information and is intended only for the named recipients. If you
have received this email in error or are not a named recipient, please notify the sender and destroy the email. A
detailed statement of the terms of use can be found at the following address: https://www.fasken.com/en/terms-
of-use-email/.

Fasken has a COVID-19 management plan in place. We prioritize maintaining a safe workplace; encourage
social distancing and uphold privacy and confidentiality for those we work with. We have reduced the need to
attend our offices to necessary visits, and are minimizing in-person meetings. We have enhanced digital
communications with you through telephone & web conferencing, secure email, Fasken Edge, etc.

Please do not visit our offices without an appointment in advance; and please excuse us if we do not shake
your hand. In the event the risk of COVID-19 increases and affects our ability to provide legal services or
representation, we will make the best arrangements within our power to obtain time extensions and/or
adjournments. We appreciate your understanding.

> COVID-19 Resource Centre for Businesses

Ce message contient des renseignements confident els ou privilégiés et est destiné seulement à a personne à

qui il est adressé. Si vous avez reçu ce courriel par erreur  S.V.P. le retourner à l expéditeur et le détruire. Une

version détail ée des modalités et conditions d utilisation se retrouve à l adresse

suivante  https //www.fasken.com/fr/terms-of-use-email/.

Fasken dispose d un plan de gestion de la situation en lien avec la COVID-19. Notre priorité est de maintenir un

milieu de travail sécurita re  d encourager la distanciation sociale et d assurer la protection des rense gnements

personnels et de a confidentialité au nom des personnes pour lesquel es nous travaillons. Nous avons réduit le

nombre de vis tes nécessaires à nos bureaux et réduit au strict minimum les réunions en personne. Nous avons

amélioré les communications numériques par téléphone  par vidéoconférence  par courrier électronique

sécurisé  par l interméd aire de Fasken Plus  etc.

Nous vous prions de ne pas vous présenter au bureau sans rendez-vous et veuillez nous excuser d avance si

nous ne vous serrons pas la main. Si e risque de propagation du virus COVID-19 augmente et atteint notre

capacité à fournir des services juridiques ou de représenter nos clients  nous ferons tout en notre pouvoir pour

prendre les meilleures dispositions afin d obtenir des reports et/ou des ajournements. Nous vous remerc ons

pour votre compréhension.

> Centre de ressources sur la COVID-19 pour les entreprises

 

 

The information contained in this communication is confidential and intended only for the use of those to whom it is addressed. If you have received this communication in error, please notify me by
telephone (collect if necessary) and delete or destroy any copies of it. Thank you.

BDO Canada LLP (and its affiliates), a Canadian limited liability partnership, is a member of BDO International Limited, a UK company limited by guarantee, and forms part of the international BDO
network of independent member firms.

BDO is the brand name for the BDO network and for each of the BDO Member Firms.

Le contenu de ce courriel est confidentiel et à l’intention du (des) destinataire(s) seulement. Si vous recevez cette transmission par erreur, veuillez m’aviser immédiatement par téléphone en utilisant
le numéro mentionné ci-haut (à frais virés si nécessaire). Veuillez effacer ou détruire toutes copies de ce courriel reçues. Merci de votre collaboration.

BDO Canada s.r.l./S.E.N.C.R.L. (et ses filiales), une société canadienne à responsabilité limitée/société en nom collectif à responsabilité limitée, est membre de BDO International Limited, société de
droit anglais, et fait partie du réseau international de sociétés membres indépendantes BDO.

BDO est la marque utilisée pour désigner le réseau BDO et chacune de ses sociétés membres.
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November 27, 2020 

SENT BY ELECTRONIC MAIL 

Fasken Martineau DuMoulin LLP 
550 Burrard Street 
Suite 2900 
Vancouver, BC  V6C 0A3 

Attention: Kibben Jackson 

Dear Mr. Jackson, 

RE: In The Matter Of Creditloans Canada Financing Inc. and Creditloans Canada Capital 
Inc. 

We are counsel to LM Credit Inc., (“LM Credit”) a serious potential purchaser for the assets or
business of Creditloans Canada Financing Inc. (the “Company”), a debtor company under the 
Companies’ Creditors Arrangement Act (“CCAA”).  

We write further to your Fourth Report to the Court, dated November 13, 2020 (the “Report”), 
and to articulate our client’s concerns with respect to the CCAA proceedings of the Company,
including the proposed Plan of Compromise, Arrangement and Reorganization being put forward 
by the Company and ACF Financial (the “ACF Plan”). 

As you are aware, a principal of ACF Financial is Nathan Slee – the current CEO of the Company. 
The indebtedness of ACF in the approximate amount of $8 million at 18% interest (the “ACF
Debt”) was allegedly advanced less than a year ago and at that time, Kiya Hushyar, the CFO of 
the Company and a director of Creditloans Canada Capital Inc., inappropriately and it appears, 
without the requisite corporate authority and independence subordinated the indebtedness of the 
bondholders to the ACF Debt. This is problematic and we believe the Monitor should be looking 
at the circumstances around the ACF Debt and reporting on it to the Court and the bondholders
prior to any creditors’ meeting to vote in favour of the ACF Plan. At a minimum, we are of the 
view that the ACF Debt was oppressive to the bondholders and should be subordinated to the 
bondholder debt.  

In addition to the above, as you know LM Credit has been trying to put forward a competing offer 
to the Company. In the Report, the Monitor has stated that “the Companies advise that as yet no 
requests to enter into non-disclosure agreements have been received in the course of these CCAA 
Proceedings.” As you know, our clients are ready (and have been ready), willing and able to 
execute a non-disclosure agreement (“NDA”), in order to obtain information to diligence the loan 
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portfolio. However, the Company has denied LM Credit’s request to diligence information on the
basis that they are worried that LM Credit is a competitor. This is notwithstanding that LM Credit 
only requests raw data without the use of names, including the names of the Company’s borrowers.
Accordingly, the referral network and customer base of the Company would remain protected.
There is no reasonable basis for the Company to deny LM Credit access to the diligence
information needed, other than to ensure that the ACF Plan is the only available option available 
to the creditors.  

As a potential bidder, LM Credit is of the view that it is inappropriate to put the ACF Plan to a 
creditor vote on December 3, 2020. As you know, the ACF Plan is entirely contingent upon the
validity and priority of the ACF Debt over the bondholder indebtedness. As such, it is premature
to hold a creditors’ meeting to vote on the ACF Plan prior to an investigation of the ACF Debt and 
security – which the Monitor has not done, and certainly it has not yet reported any review to the
Court or to the bondholders. The circumstances surrounding the ACF Debt beg for review for,
inter alia, the following reasons:  

• The ACF debt and transactions in respect thereof was blatantly non-arms’ length, as Nathan
Slee is a principal of both the lender and borrower under the ACF Promissory Notes;

• The ACF Debt were entered into less that one before the insolvency;
• The Company has not put forward detailed evidence regarding the causes of their

insolvency, which is not explained by COVID-19 alone;
• The ACF Promissory Notes bear interest a rate of 18%;
• The Company has not disclosed whether they canvassed the market for alternatives to the

ACF Promissory Notes;
• The Applicant has put forward no evidence of (i) the value of funds advanced under the

ACF Promissory Notes (if any); or (ii) the purposes for which any monies advanced were
used;

• The Petitioners’ court materials were missing the 2017 Borrower Junior Loan Agreement
and we have been advised by Petitioners’ counsel that this document cannot be found,
which is troubling because this document governs the ability of ACF to prime the Series
C-F junior Bonds;

• The Bondholders were never informed of the ACF transaction;
• The sole director of the collateral agent for the junior Bonds works for Merchant, another

lender the Company
• The Company and ACF are trying to jam the ACF Plan through expedited timelines, which

plan calls for a release of Mr. Slee and Mr. Hushyar; and
• there is no evidence regarding whether (i) the Company was in default under Bond

Agreement at the time of the ACF transaction or (ii) the bona fides of the ACF transaction
and whether it was in fact Permitted Indebtedness (as defined in the 2014 Borrower Junior
Loan Agreement).
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November 27, 2020 
File No.:  240198.00050/15053 

 

Kibben Jackson 
Direct  +1 604 631 4786 

Facsimile  +1 604 632 4786 
kjackson@fasken.com 

By Email (cfell@wfklaw.ca) 
 
Weisz Fell Kour LLP 
100 King Street West, Suite 5600 
Toronto, ON  M5X 1C9  

Dear Sirs/Mesdames: 

Re: In the Matter of Creditloans Canada Financing Inc. and Creditloans Canada Capital 
Inc. 
SCBC Action No. S209798, Vancouver Registry (the “CCAA Proceedings) 

We write in response to your letter of November 27, 2020, which we received at 2:11 p.m. today. 
Given time, a more complete response to the many concerns identified in your letter may have 
been possible, but you have insisted on a response by 7:00 this evening. 

We acknowledge your request that the Monitor investigate the circumstances around the ACF 
Debt (as defined in your letter) and reporting on same prior to the meeting of creditors scheduled 
for 10:00 a.m. on December 3, 2020 (the “Meeting”). We also confirm our advice to you during 
our telephone conversation on November 26, 2020 that the Monitor had already begun that 
investigation and intended to report their findings and views to the court and stakeholders prior 
to the Meeting. The Monitor expects to circulate its report by Monday, November 30, 2020. 

Keeping with the ACF Debt before addressing the other matters raised in your letter, we confirm 
that, based on its investigations, the Monitor is of the view that: (i) ACF Financial Limited 
Partnership (“ACF”) and the Petitioners were acting at arm’s-length when the ACF Debt arose 
and its security interest was granted, including in relation to the subordination agreement 
executed by Creditloans Canada Capital Inc. (“Capital”); and (ii) there is no apparent basis on 
which to challenge the ACF Debt or security, including on the basis that it was “oppressive to the 
bondholders”. 

Regarding the circumstances identified in your letter concerning the ACF Debt, effectively all of 
those circumstances will be discussed in the Monitor’s forthcoming report.  

Regarding your client’s (“LMC”) involvement in the CCAA Proceedings, including its stated 
interest in pursuing an alternative transaction with Progressa, you seem to imply that the Monitor 
misled the court in its fourth report dated November 13, 2020 (the “Fourth Report”) when it 
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stated that “the Companies advise that as yet no requests to enter into non-disclosure agreements 
have been received in the course of these CCAA Proceedings.” You go on to say that “[a]s you 
know, our clients are ready (and have been ready), willing and able to execute a non-disclosure 
agreement (“NDA”) in order to obtain information to diligence the loan portfolio.” 

Your co-counsel, Mark Wilson, first contacted the Monitor regarding this matter on November 
16, 2020, three days after the date of the Fourth Report. As you are aware, you first contacted 
counsel for the Petitioners to initiate a due diligence process on behalf of LMC on November 23, 
2020.  

You say in your letter that “the Company has denied [LMC’s] request diligence information on 
the basis that they are worried that [LMC] is a competitor. This is notwithstanding that [LMC] 
only requests raw data without the use of names, including the names of the Company’s 
borrowers.” 

You fail to mention in your letter that the Monitor sought to facilitate your client’s due diligence 
requests, including sending you a form of non-disclosure agreement that was acceptable to the 
Petitioners and which, as we advised, was in the same form as a non-disclosure agreement 
executed by another party interested in pursuing an alternative transaction. Your client proposed 
significant changes to that form of non-disclosure agreement, some of which were acceptable to 
the Monitor.  

In addition to the foregoing, contrary to what you say in your letter, the information LMC 
requested of the Petitioners relating to their loans included extensive personal information 
concerning the borrowers, including the names of the borrowers, their addresses, social insurance 
numbers and marital status, as well as the purpose of each loan and the reasons for delinquency, 
among others. 

The writer sent you an email on November 25, 2020 advising of the amendments to the non-
disclosure agreement that would be acceptable to the Petitioners as well as their objection to 
providing much of the information your client requested, and encouraging your client to consider 
seeking more discrete information. 

We did not receive a reply to our email. 

You mention in your letter the alternative transaction proposed by LMC, which we presume is a 
reference to the term sheet sent by LMC to the holders of the bonds issued by Capital. The 
Monitor has reviewed that term sheet and has concluded, among other things, that the 
transactions contemplated under it are incapable of being completed as the conditions in the term 
sheet are unlikely to be met, including specifically the subordination of the ACF Debt.  

The Monitor has other concerns with the viability of LMC’s proposed transaction which have 
been discussed with you. 
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Regarding the demands set out in your letter, in the same order in which they are articulated: 

 The Monitor does not, of course, have the ability to provide your client with confidential 
information of the Petitioners absent the Petitioners’ consent or an order of the court, 
neither of which does the Monitor have. 

 The Monitor sees no benefit in adjourning the Meeting, including because it will by then 
have completed and reported on its investigations regarding the circumstances underlying 
the ACF Debt and because there is, presently, no viable alternative transaction. 

 As noted herein, the Monitor is investigating and will report on the ACF Debt, including 
the priority granted to it. 

As we have previously advised, the Monitor is more than happy to work with LMC in order to 
see whether an viable alternative transaction is capable of being developed and concluded within 
a reasonable period of time and within the constraints of the CCAA Proceedings. We encourage 
you and your client to continue discussions with the Monitor and the Petitioners, as applicable, to 
facilitate whatever due diligence your client requires in order to be able to put forward an 
unconditional offer. 

We trust you will give this matter your immediate attention. We look forward to timely receipt of 
payment in full of the Indebtedness. 

Sincerely, 

FASKEN MARTINEAU DuMOULIN LLP 
 
 
 
Kibben Jackson 
Personal Law Corporation 

KJ/ 
cc: BDO Canada Limited (attention: Jervis Rodrigues and Ilya Margulis) 
 McMillan LLP (attention: Vicki Tickle) 
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Caitlin Fell  
 

 

WFK:00023623.1  [Street Address], [City] [Prov]  [Postal Code] 
tel: [Phone]  fax: [Fax]  [Website] 

 

November 28, 2020 

  

 
Fasken Martineau DuMoulin LLP  
550 Burrard Street Suite 2900  
Vancouver, BC V6C 0A3 
 
Attention: Kibben Jackson 

 

 

Dear Mr. Jackson 

Re: In The Matter Of Creditloans Canada Financing Inc. and Creditloans Canada 
Capital Inc., and Your Letter of November 27 

Thank you for your prompt response. We write to correct certain misstatements that you have 
made in your letter of November 27. To the extent we do not respond to all the assertions in your 
letter, it does not mean that we agree with them.  

As a preliminary matter, we understand that the bondholders (or an ad hoc group of them) have 
retained (or are in the process of retaining) Chris Ramsay of Clark Wilson LLP to represent their 
interests. Mr. Ramsay is copied on this letter, going forward please copy him on any 
correspondence to us. 

We reject your statement that “there is no apparent basis on which to challenge the ACF Debt or 
security, including on the basis that it was ‘oppressive to the bondholders’.” Our previous letter 
speaks for itself on that point.  Given the issues outlined in our November 27 letter, however, we 
do not believe that the entire factual matrix can be fully investigated in an abridged manner as the 
Monitor has done.  

Notwithstanding our client’s concerns with respect to the ACF debt, we enclose a revised 
transaction term sheet outlining the key terms of a proposed transaction (the “Revised 
Transaction”) contemplated between LM Credit Private Debt Fund Trust (the “Fund”) and 
Creditloans Canada Capital Inc. and Creditloans Canada Financing Inc. (together, the 
“Company”). We believe this transaction offers recovery to the holders of the bonds far superior 
than that contemplated under the existing plan put forth by ACF. 

The Revised Transaction contemplates repayment in full of the ACF debt, provided that, prior to 
closing of the transaction, there is no determination by the Court that the ACF Debt or security is 
invalid or otherwise subordinate to the bondholders. The Revised Transaction also contemplates, 
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among other things, that (1) bondholders at their option, will receive either: (i) 45 cents on the 
dollar on account of their bond or (ii) a unit of the Fund to be offered on a private placement basis 
under an exemption from prospectus requirements under National Instrument 45-106. These units 
will provide bond holders a full return on their bonds on the following schedule: 15% repaid within 
12 months, 25% repaid on month 24, 30% repaid on month 36 and the final 30% on month 48; and 
(2) $250,000 to be distributed pro rata to unsecured creditors of the Company. 

On its face, the Revised Transaction is a superior proposal to the ACF plan and is only subject to 
(among other things) a very expedited due diligence period of a maximum of 10 days.  

We note that in refusing our client’s previous attempt to conduct due diligence, you have stated 
that you did not receive a reply to your November 25 email proposing an amended NDA. That is 
untrue. You also state that our client desires extensive “personal information concerning the 
borrowers”. That is also untrue. Our client requires only the minimum information necessary to 
conduct reasonable diligence. At 4:27pm EST on November 25, I provided you a template of the 
exact data our client was looking for -- and advised that “the Loan Data template has first and last 
names but that can be omitted if the company feels that is too sensitive.” [emphasis added] 
Further, on a subsequent phone call with you to discuss the Loan Data template, I confirmed that 
our client did not require any personal identifying information. 

Please advise us in writing tomorrow by 11:00am PST whether the company would be willing 
to provide the information requested in my November 25 email of 4:27pm EST, without personal 
identifying information, pursuant to an NDA; and, subsequent to execution of on NDA, that it will 
postpone the creditors’ meeting to facilitate this 10-day diligence period. It is our view that there 
is no principled reason to withhold the requested information or not to briefly postpone the 
creditors’ meeting especially in light of the higher value being offered by LM Credit relative to 
the existing plan. It is common practice for a CCAA debtor’s competitors to participate in a sales 
process (which we note did not occur here) and facilitating our client’s information and 
adjournment request would further a potential competitive bid, which is consistent with the 
objectives of the CCAA and the interests of the stakeholders. 

We further note that the timing of the Monitor’s proposed report on the ACF Debt is unreasonable 
given the date of the creditors’ meeting. The Monitor proposes to report on its “investigation” on 
Monday, November 30, only 2 clear days before the creditors’ meeting.  

In the circumstances, there is no prejudice caused by an adjournment of the creditors’ meeting for 
a reasonable period. The opposite is in fact true. As noted in the Report, the Monitor’s extended 
cash flow forecast “shows that the Company is expected to have sufficient cash to carry on 
operations through the week ended January 17, 2021.” 

Partner 
CF/pc 

Doc ID: 427689d7704f626d33a2a8f1b3e5aa1f543f4db6



 
 

 Page 3 

 

 

WFK:00023623.1   

 

 

cc. Pat Corney, Weisz Fell Kour LLP 
Vicki Tickle, McMillan LLP 
Ritchie Clark, Bridgehouse Law LLP 
Chris Ramsay, Clark Wilson LLP 
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TERM SHEET 

LM CREDIT PRIVATE DEBT FUND TRUST 

 
 FOR HOLDERS OF DEBENTURES OF CREDITLOANS CANADA CAPITAL INC. 

OFFERING OF CLASS E UNITS 

This term sheet contains a summary of the key terms of the transaction contemplated  between LM Credit 
Private Debt Fund Trust (the “Fund”) and Creditloans Canada Capital Inc. and Creditloans Canada 
Financing Inc. (together, the “Company”). This confidential term sheet, the investor subscription 
agreement and the trust agreement (collectively, the “Offering Documents”) shall constitute the entire 
offering documentation for the Fund.  
 
Creditloans Bond Holders (as defined herein) will not receive any offering memorandum, or any other 
document describing the Fund that has been prepared for delivery for the review by prospective investors. 
No prospectus has been or will be prepared or filed by the Fund with any securities commission or similar 
authority in connection with the sale and delivery of the Purchased Units. Creditloans Bondholders should 
review the Offering Documents, as well as a copy of the limited partnership agreement (the “LPA”) relating 
to LM Credit Private Debt Fund LP (the “Partnership”). 
 
 

The  Fund  LM Credit Private Debt Fund Trust is an unincorporated investment 
trust formed under the laws of Ontario. 

Purpose of the Fund The Fund has been established to give investors an opportunity to 
invest, indirectly through Units, in Canadian unsecured consumer 
loans selected and determined to meet the Investment Objectives of 
the Fund by the Manager. The Fund will focus on preserving capital 
while providing stable and above market income. The Fund will 
make its investments indirectly through the Partnership (defined 
below). 

Offering and Conditions (1) Cash consideration in an amount necessary to pay or satisfy 
the obligations of ACF Financial Limited Partnership, 
provided that, prior to closing of the transaction, there is no 
determination by the Court that the ACF debt or security is 
invalid or otherwise  subordinate to the holders of bonds 
(the “Creditloans Bond Holders”). 
 

(2) Assumption of the indebtedness under the Loan Purchase 
Agreements (as defined in the Petition dated September 30, 
2020). 
 

(3) Creditloans Bond Holders, at their option, will receive 
either: (i) 45 cents on the dollar on account of their bond or 
(ii) a unit of the Fund to be offered on a private placement 
basis under an exemption from prospectus requirements 
under National Instrument 45-106 (“NI 45-106”).  Holders 
of Units are referred to herein as “Unitholders.”  
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(4) $250,000 to be paid to holder of proven unsecured claims 
of the Company. 

The transaction is subject to the completion of; (i) satisfactory due 
diligence for a maxiumum 10 business day period concerning the 
Company, its the indebtedness and the business;; (ii) court approval 
of the transaction; and (iii) the transfer of the assets of the 
Company, including the loan portfolio to the Fund.  

Classes of Units of the 
Fund to be offered to Creditloans 
Bondholders 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Fund has separate Classes and Series within the Classes of 
Units. These Units are described below. 

Class A, Series A Units and Class A, Series AA Units - The Class 
A Units are intented primarily for distributions to investors who are 
eligible to purchase under the friends, family, close business 
associates and employee exemptions from prospectus requirements 
under NI 45-106, however the Fund reserves its sole discretion to 
distribute Class A Units to purchasers under different prospectus 
exemptions under NI 45-106.  

The target yield for the Class A, Series A Units and Class A, Series 
AA Units is 17% per annum. The Fund reserves the right to close 
purchases of Class A, Series A Units and/or Class A, Series AA 
Units to investors at any time without notice, whereupon only the 
other Classes of Units will be available to new investors. 

Class F, Series F Units and Class F, Series FA Units – The Class 
F Units are intented primarily for distributions to investors who are 
eligible to purchase under the accredited investor exemption from 
prospectus requirements under NI 45-106, however the Fund 
reserves its sole discretion to distribute Class F Units to purchasers 
under different prospectus exemptions under NI 45-106. 

The target yield for  the Class F, Series F Units and Class F, Series 
FA Units is 15% per annum. The Fund reserves the right to close 
purchases of Class F, Series F Units and/or Class F, Series FA Units 
to investors at any time without notice, whereupon only the other 
Classes of Units will be available to new investors. 

For Class A Units and Class F Units, the Fund may pay a registered 
dealer a commission of up to 3.00% of the net asset value of the 
Unitholder’s Class A Units or Class F Units. 

Class I Units - Investors that meet the investment criteria 
determined by the Manager in its sole discretion may invest in Class 
I Units of the Fund. For Class I Units, holders negotiate and pay a 
fee directly to the Manager for their management and origination 
services, respectively. Distributions payable on Class I Units are 
increased by the Class I Unitholders’ proportion of the management 
fee, and the management fee payable by the Fund to the Manager is 
reduced by an equivalent amount. In addition, distributions payable 
on Class I Units are increased by the Class I Unitholders proportion 
of the origination fee, and the origination fee payable to the loan 
originator is reduced by an equivalent amount. Returns on Class I 
Units may be calculated and paid in any additional manner 
determined by the Manager. Class I Units are charged their share of 
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all other expenses of the Fund and the Partnership. No trailing 
commission will be payable on Class I Units of the Fund. 

Pursuant to the offering to Creditloans Bond Holders, the Fund will 
create a new Class of Units, Class E Units. 

Class E Units – The Class E Units will be created and offered to 
Creditloans Bond Holders. The terms of the Class E Units will 
provide that Creditloans Bond Holders will be paid a full return on 
their Creditloans Canada Capital Inc. bonds on the following 
schedule: 15% repaid within 12 months, 25% repaid on month 24, 
30% repaid on month 36 and the final 30% on month 48. 

The Manager of the Fund may, in its sole discretion and without 
the consent of the holders, re-designate the Class A, Class F or 
Class I Units as series of a new class of Units. Such re-
designations may be made in connection with qualifying the 
Fund as a “mutual fund trust” for purposes of the Tax Act.  Any 
such new classes or series will have the same respective 
attributes as the Class had immediately prior to the re-
designation. 

Initial and Subsequent Closings Units of the Fund will be available pursuant to periodic closings at 
the net asset value on the date of the relevant closing. Closings will 
occur at the discretion of the Manager. 

The Partnership LM Credit Private Debt Fund LP (the “Partnership”) is a limited 
partnership formed under the laws of Ontario. The Partnership is a 
provider of consumer loans, and the Fund will be a limited partner 
of the Partnership on the Closing.  

The Partnership is subject to the same investment objectives, 
strategies and guidelines as the Fund. Investors wishing to examine 
a copy of the LPA may do so on request. 

The Manager The Manager of the Fund is LM Credit Inc., a corporation 
incorporated under the Canada Business Corporations Act (the 
“CBCA”). 

The General Partner The general partner of the Partnership (the “General Partner”) is 
LM Credit Private Debt Fund (GP) Inc., a corporation incorporated 
under the CBCA.   

Loan Origination Loan opportunities will be originated through a number of sources, 
which may include companies associated with the Manager and 
General Partner.  

Loan Administration Loan administration will be performed by the Manager. 

Investment Objectives The investment objectives of the Fund and Partnership are: 

(a) Invest primarily in unsecured consumer loans, as well as 
other authorized investments, with capital preservation as 
the main investment criteria. 

Doc ID: 427689d7704f626d33a2a8f1b3e5aa1f543f4db6



~	4	~	
 

WFK:00023624.2  

(b) Invest primarily in unsecured consumer loans, as well as 
other authorized investments, to achieve stable, above 
average returns for short term secured investments. 

(c) Provide stable monthly distributions to Unitholders. 

Investments will be made indirectly through the Partnership.   

Investment Strategies The Fund will seek to achieve its Investment Objectives by 
investing, indirectly through the Partnership, in unsecured 
consumer loans as well as other authorized investments.  

Investment Guidelines The Fund will use net proceeds from the sale of Units to invest, 
indirectly through the Partnership, primarily in unsecured consumer 
loans, as well as other authorized investments.  

The Fund will not directly, or indirectly through the Partnership, 

(a) employ leverage which exceeds 50% of the total assets of 
the Fund or the Partnership; 

(b) exceed 5 years in maturity initially on any one loan, and 
no mortgage, borrower or investee shall exceed 10% of 
the total assets of the Fund or the Partnership; or 

(c) make or fail to make any investment that would result in 
the Fund failing to qualify as a “unit trust” or “mutual 
fund trust” within the meaning of the Income Tax Act 
(Canada) (the “Tax Act”). 

Leverage The Fund will not directly, or indirectly through the Partnership, 
employ leverage which exceeds 50% of the total assets of the Fund 
or the Partnership.  

The Fund may borrow to maintain liquidity for general working 
capital purposes and to bridge timing differences resulting from 
redemptions, loan maturities, new loan origination.  The Fund may 
grant security over any asset(s).  

Target Returns  The Manager has set targeted returns for the Class A Units and Class 
F Units, based on different management fees for each class of Units. 
With respect to the Class A Units, the Fund will seek to return 
annually to its Unitholders a target 17% per annum cash return (pre-
tax and before commissions, fees and expenses). With respect to the 
Class F Units, the Fund will seek to return annually to its 
Unitholders a target 15% per annum cash return (pre-tax and net of 
commissions, fees and expenses). There can be no assurance that 
the Fund will achieve target returns for any Class of Units.  See 
“Management Fees and Other”. The Manager may from time to 
time change or set return targets for each class of Units in such 
amounts and for such periods of time as the Manager may determine 
in its sole discretion.  

Distributions  Distributions are expected to be made monthly. All distributions 
will be made for each class of Units on a pro rata basis to each 
Unitholder of the class, as determined as of the close of business on 
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the date of distribution.  Holders of Class A Units and Class F Units 
will have the amounts otherwise distributable to them reduced by 
the commission paid to their dealers. See “Classes of Units of the 
Fund.”   

The Fund may pay an additional special distribution in each year as 
required to ensure that the Fund will not be liable for tax on the 
Fund’s net income for tax purposes. 

Unitholder Meetings No annual meeting of the Fund will be held. If a fundamental 
change to the Fund is proposed, a special meeting of Unitholders of 
the Fund will be held, at which holders of the Units will be entitled 
to vote. 

Transfer or Resale  The Units are not transferable without the consent of the Manager. 
Each permitted transfer or resale of Units shall be subject to 
compliance with applicable securities laws and other requirements 
set out in the Declaration of Trust. 

Redemptions   Redemptions will be permitted provided that the Units have been 
held for at least four (4) years after date of issue. The Manager may 
waive such minimum holding period in its discretion. 

Redemptions are permitted on a quarterly basis on the last business 
day of March, June, September and December, upon 30 days written 
notice prior to a redemption date for the quarters ending in March, 
June and September and 45 days written notice prior to a 
redemption date for a quarter ending in December. Units will be 
redeemed at net asset value per Unit, minus costs associated with 
the redemption on the redemption date. Where redemption requests 
exceed 5% of the assets of the Fund and the Manager determines 
that it is not reasonably practical to dispose of trust assets to satisfy 
such redemption, the Fund may: (i) suspend redemptions of its Units 
for a period not exceeding 180 days; or, (ii) satisfy the redemption 
by way of an in specie distribution of property of the Fund and/or 
unsecured subordinated notes of the Fund or Partnership. Investors 
should note that such property and/or notes of the Fund or 
Partnership may not be eligible investments for registered plans.  
See “Eligibility for Investment”. 

Management Fees and Other In consideration for providing management services to the Fund, the 
Manager shall be entitled to receive management fees 
(“Management Fees”, and for a specific class, a “Management 
Fee”), which: (i) with respect to the Class F Units, will equal the 
Manager’s costs incurred in performing its responsibilities under 
the trust agreement with respect to the Class F Units, plus 2.01% 
per annum of the gross assets of the Partnership attributable to the 
funding provided by those Units; and (ii) with respect to the Class 
A Units, will equal the Manager’s costs incurred in performing its 
responsibilities under and pursuant to the Trust Agreement with 
respect to the Class A Units, plus 0.01% per annum of the gross 
assets of the Partnership attributable to the funding provided by 
those Units. “Gross assets of the Partnership” includes cash and 
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the carrying value of Authorized Investments held by the 
Partnership, less syndication liabilities, if any. 

For the Class I Units and any other new classes of Units that may 
be issued, the Management Fee will be set at a rate determined by 
the Manager. The Manager may also charge a management fee for 
services rendered to the Partnership. 

The Manager will be entitled to the payment of the Management 
Fees and any other fees in priority to distributions that are made on 
any of the Units. A Management Fee shall be calculated on the last 
business day in each month, and shall, subject to available working 
capital, be paid on or before the tenth business day following the 
end of the relevant month. Where the Manager has determined that 
insufficient working capital is available to pay a Management Fee 
(for example, if the Manager determines that a distribution on Units 
will be paid in priority to the Management Fee), the Manager will 
have the discretion as to if and when the shortfall for the 
immediately previous month or any prior month may be paid to the 
Manager thereafter.  

For Class I Units, holders negotiate and pay a fee directly to the 
Manager for its management services. Distributions payable on 
Class I Units are increased by the Class I Unitholders’ proportion 
of the management fee, and the management fee payable by the 
Fund to the Manager is reduced by an equivalent amount.  

Currently, no fees are chargable by the Partnership to the Fund. 
Such fees may become chargable in the future at the discretion of 
the Partnership and the Fund.  

A subsidiary of the Manager (the “LM Subsidiary”), which is a 
limited partner of the Partnership, will be entitled to distributions, 
paid out of the Partnership, on an annual basis if the targeted returns 
on the Class A Units (17% per annum) and Class F Units (15% per 
annum) are met and paid to Unitholders. If the Trust has returned to 
the holder of the Class F Unit or Class A Unit a return for the year 
of 15% per annum or 17% per annum, respectively, or any other 
designated amount, as the case may be, an amount equalling the 
Excess Return per Unit shall be paid to the LM Subsidiary as a 
distribution out of the Partnership. The “Excess Return Per Unit” 
means the amount by which the value of a Unit at the end of a fiscal 
year exceeds $10 multiplied by the targeted return (ie. 17% per 
annum or 15% per annum). Payment to the LM Subsidiary of this 
distribution shall be made on or before the 20th business day of the 
month immediately following the month which is the last month in 
the fiscal year of the Trust. 

Referral and Administration Fees Referral fees payable for loans will be expenses of the Fund, or 
reimbursed as part of the Management Fee. Administration fees 
payable on the loan portfolio will be paid to the Manager. 
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Commissions and Other Fees For Class A Units and Class F Units, the Fund may pay a registered 
dealer a one-time commission of up to 3.00% of the net asset value 
of the Unitholder’s Class A Units or Class F Units. 

In addition to sales commissions paid by the Fund, a dealer may 
arrange with an investor for payment of an account fee or service 
charge in connection with the purchase of Units.  Such fees are not 
paid by the Fund and are negotiable by the investor directly with the 
dealer. 

No commission will be payable on Class I Units of the Fund. 

Expenses of the Fund and the 
Partnership 

The Fund and the Partnership will be responsible for all their 
expenses including those relating to their initial formation and 
ongoing operations.  Such expenses include but are not limited to 
legal, audit, accounting, compliance, trustee, reporting, custodial, 
brokerage, and various overhead expenses, provided however that 
intial organization expenses to be charged to the Partnership and/or 
the Fund shall not exceed $100,000.  

Distribution Reinvestment Plan The Trustee of the Fund may establish a distribution reinvestment 
plan (“DRIP”) providing for the reinvestment of distributions 
payable to a Unitholder. Enrolment in the DRIP by Unitholders and 
the reinvestment of distributions payable to the Unitholder will be 
subject to the terms and conditions of the DRIP. The reinvestment 
of distributions will not relieve Unitholders of any income tax 
applicable to the underlying distributions. 

Eligibility for Investment  Units will be “qualified investments” (as defined in the Income Tax 
Act (Canada)(the “Tax Act”)) for trusts governed by registered 
retirement savings plans, registered retirement income funds, 
deferred profit sharing plans, registered education savings plans, 
registered disability savings plans and tax-free savings accounts 
(collectively, “Deferred Plans”) provided that the Fund qualifies as 
a “mutual fund trust” within the meaning of the Tax Act. 
Unitholders should consult their own tax advisors to ensure that 
Units will not be a “prohibited investment” (as defined in the Tax 
Act) in their particular circumstances. 

Notes of the Fund or Partnership or other assets of the Fund or 
Partnership that may be distributed to Unitholders in connection 
with a redemption may not be “qualified investments” for Deferred 
Plans, depending upon the circumstances at that time.  Unitholders 
should consult their own tax advisors in this regard.   

Taxation of Unitholders A Unitholder who is resident or deemed to be resident in Canada 
for the purposes of the Tax Act will generally be required to include 
in the Unitholder’s income for tax purposes for any year the amount 
of net income and net taxable capital gains of the Fund paid or 
payable to the Unitholder in the year and deducted by the Fund in 
computing its income. Any non-taxable distributions from the Fund 
(other than the non-taxable portion of any net realized capital gains 
of the Fund) paid or payable in a taxation year to a Unitholder who 
holds Units on capital account will reduce the adjusted cost base of 
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the Unitholder’s Units. To the extent that a Unitholder’s adjusted 
cost base would otherwise be a negative amount, the negative 
amount will be deemed to be a capital gain realized by the 
Unitholder and the adjusted cost base of the Unit to the Unitholder 
will be increased by the amount of such capital gain. Any loss of 
the Fund cannot be allocated to, and cannot be treated as a loss of, 
the Unitholders. Upon the actual or deemed disposition of a Unit, 
including the redemption of a Unit, a capital gain (or a capital loss) 
will generally be realized by the Unitholder to the extent that the 
proceeds of disposition of the Unit exceed (or are less than) the 
aggregate of the adjusted cost base to the Unitholder of the Unit and 
any reasonable costs of disposition. 

Reporting  Unitholders will receive income tax information and annual audited 
financial statements. The Fund has engaged a third party 
administrator to calculate net asset value and net asset value per unit 
as at the 15th and the end of each calendar month.  Valuation policies 
and procedures may require judgements that are subjective in nature 
and may not always reflect actual values at which the portfolio 
assets are realized. 

Trustee Computershare Trust Company of Canada 

Auditor Yale PGC LLP 

Legal Counsel Wildeboer Dellelce LLP 
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From: Pat Corney
To: Nick Carlson
Subject: FW: [EXT] RE: Funding Comfort Letter
Date: Tuesday, December 1, 2020 9:39:00 PM
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From: Rodrigues, Jervis <JRodrigues@bdo.ca> 

Sent: Monday, November 30, 2020 6:48 PM

To: Kibben Jackson <kjackson@fasken.com>; Caitlin Fell <cfell@wfklaw.ca>; Mark Wilson

<mwilson@wildlaw.ca>

Cc: Margulis, Ilya <imargulis@bdo.ca>; Glen Nesbitt <gnesbitt@fasken.com>

Subject: RE: [EXT] RE: Funding Comfort Letter

The unsigned letter provided clearly was not sufficient for someone acting as a Court appointed officer
and with all of the discussions we have had over the past week or so. 

If there are Institutional investors in the LM group that would be super, names and details including
participation rates etc. would be great. Cash in the bank would be even better.  Evidence of funds
(investments etc.) would be good.  Historical insights into the LM investors (sophisticated vs.
unsophisticated etc.) can all be helpful.  At the end of the day, the process the monitor is being asked
to undertake has already cost the company and the restructuring process well into the six figures.  The
due diligence process will cost the company significant additional funds.  Extensive delays are not
recommended nor could we support long processes without proper funding.  There is the risk that ACF
decides to consider its own alternatives, which could be to extract itself out of the sponsorship and
appoint a Receiver and/or Progressa could go bankrupt.  As the Court appointed monitor we are
interested in ensuring that the offer is better for the stakeholders and has a high degree of closing. 
The more comfort you can share with us to get us to understand your client’s ability to close a
transaction that could be in that $12M+ range, the better.  For these reasons the stronger the letter of
comfort is the better, ideally a commitment letter subject to due diligence would be best.   

We remain optimistic and are open to discussion.
Regards,
Jervis Rodrigues
Partner
Advisory Services Leader
BDO Canada LLP
Direct: 604 443 4724
jrodrigues@bdo.ca
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1100-1055 West Georgia Street
Vancouver, British Columbia  V6E 3P3
Canada
Tel: 604 688 5421
Fax: 604 688 5132
www.bdo.ca

We’ve adapted to a new way of supporting you. The health and safety of our people, clients, and
community is our top priority. In response to the COVID-19 pandemic, we have temporarily closed our
offices. All BDO partners and employees are working from home. Our teams operate effectively when
working remotely, and will continue to deliver the highest level of service to our clients. Visit our
website for COVID-19 related resources and updates for businesses. To update your commercial
electronic message preferences, please go to our online subscription centre. 

Nous avons adapté notre façon de vous soutenir. La santé et la sécurité de nos gens, de nos clients et
de notre communauté demeurent notre priorité. Pour faire face à la pandémie de COVID-19, nous
avons fermé provisoirement nos bureaux. Tous les associés et tous les employés de BDO travaillent à
domicile. Nos équipes travaillent à distance de manière efficace et continueront de fournir un service
de la plus haute qualité à nos clients. Veuillez consulter les ressources et les mises à jour pour les
entreprises en lien avec la COVID-19 qui sont mises à votre disposition sur notre site Web. Pour mettre
à jour vos préférences en matière de messages électroniques, veuillez vous rendre au centre
d’inscription en ligne.

From: Kibben Jackson <kjackson@fasken.com> 

Sent: Monday, November 30, 2020 2:58 PM

To: Caitlin Fell <cfell@wfklaw.ca>; Mark Wilson <mwilson@wildlaw.ca>

Cc: Rodrigues, Jervis <JRodrigues@bdo.ca>; Margulis, Ilya <imargulis@bdo.ca>; Glen Nesbitt

<gnesbitt@fasken.com>

Subject: [EXT] RE: Funding Comfort Letter

Jervis/Ilya? Would that be sufficient (assuming you knew enough about the investors’ wherewithal)?

The problem may be that you end up with some investors saying they will provide the funds, but

then the Monitor may not have any way of knowing they have the ability to do so.

Kibben Jackson*
PARTNER

Fasken Martineau DuMoulin LLP
T. +1 604 631 4786 | F. +1 604 632 4786
kjackson@fasken.com | www.fasken.com/en/Kibben-Jackson
550 Burrard Street, Suite 2900, Vancouver, British Columbia V6C 0A3
*Law Corporation

From: Caitlin Fell [mailto:cfell@wfklaw.ca] 
Sent: November-30-20 2:56 PM
To: Kibben Jackson; Mark Wilson
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Cc: Rodrigues, Jervis; Margulis, Ilya (imargulis@bdo.ca); Glen Nesbitt
Subject: [EXT] Re: Funding Comfort Letter

Ok - A comfort letter similar to what was provided but instead from the investors?

Caitlin Fell
Partner | Weisz Fell Kour LLP
T | 416.613.8282
C | 416.258.5843
F | 416.613.8290
E | cfell@wfklaw.ca

From: Kibben Jackson <kjackson@fasken.com>

Sent: Monday, November 30, 2020 5:54:53 PM

To: Caitlin Fell <cfell@wfklaw.ca>; Mark Wilson <mwilson@wildlaw.ca>

Cc: Rodrigues, Jervis <JRodrigues@bdo.ca>; Margulis, Ilya (imargulis@bdo.ca) <imargulis@bdo.ca>;

Glen Nesbitt <gnesbitt@fasken.com>

Subject: RE: Funding Comfort Letter

Got it.

Can those investors provide comfort letters, and will they be known to the Monitor sufficiently for

the Monitor to be satisfied they have enough money to fund the payments?

Kibben Jackson*
PARTNER

Fasken Martineau DuMoulin LLP
T. +1 604 631 4786 | F. +1 604 632 4786
kjackson@fasken.com | www.fasken.com/en/Kibben-Jackson
550 Burrard Street, Suite 2900, Vancouver, British Columbia V6C 0A3
*Law Corporation

From: Caitlin Fell [mailto:cfell@wfklaw.ca] 
Sent: November-30-20 2:53 PM
To: Kibben Jackson; Mark Wilson
Cc: Rodrigues, Jervis; Margulis, Ilya (imargulis@bdo.ca); Glen Nesbitt
Subject: [EXT] Re: Funding Comfort Letter

The problem is there is no lender. It’s investors that fund LM credit. Otherwise we would have
given you a lender letter.

Caitlin Fell
Partner | Weisz Fell Kour LLP
T | 416.613.8282
C | 416.258.5843
F | 416.613.8290
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E | cfell@wfklaw.ca

From: Kibben Jackson <kjackson@fasken.com>

Sent: Monday, November 30, 2020 5:18:33 PM

To: Mark Wilson <mwilson@wildlaw.ca>

Cc: Caitlin Fell <cfell@wfklaw.ca>; Rodrigues, Jervis <JRodrigues@bdo.ca>; Margulis, Ilya

(imargulis@bdo.ca) <imargulis@bdo.ca>; Glen Nesbitt <gnesbitt@fasken.com>

Subject: RE: Funding Comfort Letter

Hi Mark. Copying in Jervis, Ilya and Glen so as to avoid playing middleman on this dialogue.

I have heard back from the Monitor. The draft letter you have sent along is not going to be sufficient

to satisfy the Monitor as to your client’s ability to complete a transaction with a payment in the

region of $12 million plus. What they would need is something like that from (and on the letterhead)

of your client’s lender(s) confirming they have agreed to fund your client (subject to due diligence).

As mentioned, the Monitor is happy to consider alternatives, but it would need to be something they

can rely on.

Kibben Jackson*
PARTNER

Fasken Martineau DuMoulin LLP
T. +1 604 631 4786 | F. +1 604 632 4786
kjackson@fasken.com | www.fasken.com/en/Kibben-Jackson
550 Burrard Street, Suite 2900, Vancouver, British Columbia V6C 0A3
*Law Corporation

From: Mark Wilson [mailto:mwilson@wildlaw.ca] 
Sent: November-30-20 1:34 PM
To: Kibben Jackson
Cc: Caitlin Fell
Subject: [EXT] Funding Comfort Letter

Hi Kibben. Following up from our call, please see attached for your review. Thanks

Mark Wilson 

WILDEBOER DELLELCE LLP

mwilson@wildlaw.ca | www.wildlaw.ca

T 416 361 4763 | F 416 361 1790

Suite 800 | Wildeboer Dellelce Place

365 Bay Street, Toronto, ON M5H 2V1

Follow us on Twitter or LinkedIn

This email contains privileged or confidential information and is intended only for the named recipients. If you
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have received this email in error or are not a named recipient, please notify the sender and destroy the email. A
detailed statement of the terms of use can be found at the following address: https://www.fasken.com/en/terms-
of-use-email/.

Fasken has a COVID-19 management plan in place. We prioritize maintaining a safe workplace; encourage
social distancing and uphold privacy and confidentiality for those we work with. We have reduced the need to
attend our offices to necessary visits, and are minimizing in-person meetings. We have enhanced digital
communications with you through telephone & web conferencing, secure email, Fasken Edge, etc.

Please do not visit our offices without an appointment in advance; and please excuse us if we do not shake
your hand. In the event the risk of COVID-19 increases and affects our ability to provide legal services or
representation, we will make the best arrangements within our power to obtain time extensions and/or
adjournments. We appreciate your understanding.

> COVID-19 Resource Centre for Businesses

Ce message contient des renseignements confidentiels ou privilégiés et est destiné seulement à la personne à
qui il est adressé. Si vous avez reçu ce courriel par erreur, S.V.P. le retourner à l'expéditeur et le détruire. Une
version détaillée des modalités et conditions d'utilisation se retrouve à l'adresse
suivante  https //www.fasken.com/fr/terms-of-use-email/.

Fasken dispose d’un plan de gestion de la situation en lien avec la COVID-19. Notre priorité est de maintenir
un milieu de travail sécuritaire, d’encourager la distanciation sociale et d’assurer la protection des
renseignements personnels et de la confidentialité au nom des personnes pour lesquelles nous travaillons.
Nous avons réduit le nombre de visites nécessaires à nos bureaux et réduit au strict minimum les réunions en
personne. Nous avons amélioré les communications numériques par téléphone, par vidéoconférence, par
courrier électronique sécurisé, par l’intermédiaire de Fasken Plus, etc.

Nous vous prions de ne pas vous présenter au bureau sans rendez-vous et veuillez nous excuser d’avance si
nous ne vous serrons pas la main. Si le risque de propagation du virus COVID-19 augmente et atteint notre
capacité à fournir des services juridiques ou de représenter nos clients, nous ferons tout en notre pouvoir pour
prendre les meilleures dispositions afin d’obtenir des reports et/ou des ajournements. Nous vous remercions
pour votre compréhension.

> Centre de ressources sur la COVID-19 pour les entreprises

The information contained in this communication is confidential and intended only for the use of those to whom it is
addressed. If you have received this communication in error, please notify me by telephone (collect if necessary) and
delete or destroy any copies of it. Thank you.

BDO Canada LLP (and its affiliates), a Canadian limited liability partnership, is a member of BDO International Limited,
a UK company limited by guarantee, and forms part of the international BDO network of independent member firms.

BDO is the brand name for the BDO network and for each of the BDO Member Firms.

Le contenu de ce courriel est confidentiel et à l’intention du (des) destinataire(s) seulement. Si vous recevez cette
transmission par erreur, veuillez m’aviser immédiatement par téléphone en utilisant le numéro mentionné ci-haut (à
frais virés si nécessaire). Veuillez effacer ou détruire toutes copies de ce courriel reçues. Merci de votre collaboration.

BDO Canada s.r.l./S.E.N.C.R.L. (et ses filiales), une société canadienne à responsabilité limitée/société en nom collectif
à responsabilité limitée, est membre de BDO International Limited, société de droit anglais, et fait partie du réseau
international de sociétés membres indépendantes BDO.

BDO est la marque utilisée pour désigner le réseau BDO et chacune de ses sociétés membres.
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--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS
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yet to receive that (hopefully be eod today), and the Monitor is still considering

whether your client’s latest offer and related information are sufficient reason to delay

the process.

In any event, in more direct answer to your question: we are seeking time before

Fitzpatrick J. on Wednesday in the event that an application needs to be made in

relation to the meeting, including if it is to be adjourned (in which case we would want

some terms around a brief sale process and around your client’s due diligence, etc.). As

I say, though, no decision has been made, and we may not need the court’s time.

<image001.jpg> Kibben Jackson*
PARTNER

<image002.jpg>

Fasken Martineau DuMoulin LLP
T. +1 604 631 4786 | F. +1 604 632 4786
kjackson@fasken.com | www.fasken.com/en/Kibben-Jackson
550 Burrard Street, Suite 2900, Vancouver, British Columbia V6C 0A3
*Law Corporation

From: Caitlin Fell [mailto:cfell@wfklaw.ca] 
Sent: November-30-20 3:39 PM
To: Kibben Jackson; Ritchie Clark; Pat Corney
Subject: [EXT] Fwd: Madam Justice Fitzpatrick--VA S-209798--In the Matter of Creditloans
Canada Financing Inc. and Creditloans Canada Capital Inc.--TE:1 hour --
CONF#113020153607

Kibben does this mean the monitor is going ahead with the creditors meeting? I
don’t know bc practice and am unsure what this is. 

Caitlin Fell
Partner | Weisz Fell Kour LLP
T | 416.613.8282
C | 416.258.5843
F | 416.613.8290
E | cfell@wfklaw.ca

From: No-Reply_Request_SCS <No-Reply_Request_SCS@bccourts.ca>

Sent: Monday, November 30, 2020 6:37:06 PM

To: kjackson@fasken.com <kjackson@fasken.com>; vicki.tickle@mcmillan.ca

<vicki.tickle@mcmillan.ca>; kfellowes@stikeman.com <kfellowes@stikeman.com>;

peter.rubin@blakes.com <peter.rubin@blakes.com>; Caitlin Fell <cfell@wfklaw.ca>

Cc: SC Civil-Vancouver <sc.civil_va@BCCourts.ca>

Subject: Madam Justice Fitzpatrick--VA S-209798--In the Matter of Creditloans Canada

Financing Inc. and Creditloans Canada Capital Inc.--TE:1 hour --CONF#113020153607

Madam Justice Fitzpatrick--VA S-209798--In the Matter of Creditloans Canada
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Financing Inc. and Creditloans Canada Capital Inc.

Case Type: Civil

Type of hearing: Application

Time estimate: 1 hour

Available dates:

Nature of Application: At this time it is anticipated that the Monitor will bring an
application seeking orders relating to: (a) the structure of a sale process to be
undertaken by the Petitioner companies and a party (namely, LM Credit Inc., "LM
Credit") or parties wishing to make an offer to purchase the assets or business of the
Petitioners; and (b) the determination of a secured claim held by one of the Petitioner
companiesppp primary secured creditors.

Reason why this must be heard by (Madam Justice Fitzpatrick): Madam Justice
Fitzpatrick is seized of this matter.

Opponent's position regarding this application/request: At this time it is anticipated that
LM Credit (counsel for whom is Ms. Fell, listed below) would oppose certain (but
perhaps not all) of the orders the Monitor would be seeking on this application.

Date of the last hearing before this presider: 2020/11/24

Applicant's name: BDO Canada Limited (c/o Kibben Jackson, counsel)
Email address: kjackson@fasken.com
Phone number: 604-631-4786

Opposing counsel(s)/Litigant(s):
Name: Vicki Tickle
Email address: vicki.tickle@mcmillan.ca
Phone number: 236-826-3022

Name: Karen Fellowes, Q.C.
Email address: kfellowes@stikeman.com
Phone number: 604-631-1468

Name: Peter Rubin
Email address: peter.rubin@blakes.com
Phone number: 604-631-3315

Name: Caitlin Fell
Email address: cfell@wfklaw.ca
Phone number: 416-258-5843

This email contains privileged or confidential information and is intended only for the named recipients. If you
have received this email in error or are not a named recipient, please notify the sender and destroy the email. A
detailed statement of the terms of use can be found at the following address: https://www.fasken.com/en/terms-
of-use-email/.

Fasken has a COVID-19 management plan in place. We prioritize maintaining a safe workplace; encourage
social distancing and uphold privacy and confidentiality for those we work with. We have reduced the need to
attend our offices to necessary visits, and are minimizing in-person meetings. We have enhanced digital
communications with you through telephone & web conferencing, secure email, Fasken Edge, etc.
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Please do not visit our offices without an appointment in advance; and please excuse us if we do not shake your
hand. In the event the risk of COVID-19 increases and affects our ability to provide legal services or
representation, we will make the best arrangements within our power to obtain time extensions and/or
adjournments. We appreciate your understanding.

> COVID-19 Resource Centre for Businesses

Ce message contient des renseignements confidentiels ou privilégiés et est destiné seulement à la personne à
qui il est adressé. Si vous avez reçu ce courriel par erreur, S.V.P. le retourner à l'expéditeur et le détruire. Une
version détaillée des modalités et conditions d'utilisation se retrouve à l'adresse
suivante https //www.fasken.com/fr/terms-of-use-email/.

Fasken dispose d’un plan de gestion de la situation en lien avec la COVID-19. Notre priorité est de maintenir
un milieu de travail sécuritaire, d’encourager la distanciation sociale et d’assurer la protection des
renseignements personnels et de la confidentialité au nom des personnes pour lesquelles nous travaillons. Nous
avons réduit le nombre de visites nécessaires à nos bureaux et réduit au strict minimum les réunions en
personne. Nous avons amélioré les communications numériques par téléphone, par vidéoconférence, par
courrier électronique sécurisé, par l’intermédiaire de Fasken Plus, etc.

Nous vous prions de ne pas vous présenter au bureau sans rendez-vous et veuillez nous excuser d’avance si
nous ne vous serrons pas la main. Si le risque de propagation du virus COVID-19 augmente et atteint notre
capacité à fournir des services juridiques ou de représenter nos clients, nous ferons tout en notre pouvoir pour
prendre les meilleures dispositions afin d’obtenir des reports et/ou des ajournements. Nous vous remercions
pour votre compréhension.

> Centre de ressources sur la COVID-19 pour les entreprises
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THIS IS EXHIBIT “I” REFERRED TO IN THE  
AFFIDAVIT OF ALEX YUSUF SWORN BEFORE ME,  

THIS 2ND DAY OF DECEMBER 2020 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS
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T: 1-888-813-3914    F: 1-888-813-3915    A: 33 City Centre Drive, Unit 250, Mississauga, Ontario, L5B 2N5 

December 2, 2020 

Offer to Finance 

To: LM Credit Inc. (“LM”)     

1. Principal Amount – As requested by LM in order to satisfy the debt owed by Creditloans Financial Inc. (“Creditloans”) to ACF 

Limited Partnership by Creditloans, not to exceed $12 million. 

2. Source of Funds: Lenders to Financial Square Inc. 

3. Purpose: To assist LM in making its offer (the “Offer”) to creditors of Creditloans under Creditloan’s current CCAA process.  

 
4. Rate : 15% per annum. 
 

5. Term : 5 years. 

 

6. Closing: On the date the Offer is approved by the court under the CCAA proceedings, but in no event later than March 31, 2021. 
 

7. Conditions: This offer to finance is conditional upon satisfaction of the conditions contained in the Offer. 
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THIS IS EXHIBIT “J” REFERRED TO IN THE  
AFFIDAVIT OF ALEX YUSUF SWORN BEFORE ME,  

THIS 2ND DAY OF DECEMBER 2020 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS
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From: Pat Corney
To: Nick Carlson
Subject: FW: Credit Loans- Evidence of Financing
Date: Tuesday, December 1, 2020 9:50:00 PM
Attachments: image007.png
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From: Kibben Jackson <kjackson@fasken.com> 

Sent: Tuesday, December 1, 2020 1:51 PM

To: Caitlin Fell <cfell@wfklaw.ca>; Rodrigues, Jervis <JRodrigues@bdo.ca>

Cc: Pat Corney <pcorney@wfklaw.ca>; Mark Wilson <mwilson@wildlaw.ca>; Ritchie Clark

<RClark@bridgehouselaw.ca>; Margulis, Ilya (imargulis@bdo.ca) <imargulis@bdo.ca>

Subject: RE: Credit Loans- Evidence of Financing

 

I’m having trouble understanding your first paragraph below – do you mind explaining that

differently? If it’s easier to explain in a call, please feel free to call me at my desk – I’m free for the

balance of the morning.

 

Kibben Jackson*
PARTNER

Fasken Martineau DuMoulin LLP
T. +1 604 631 4786 | F. +1 604 632 4786
kjackson@fasken.com | www.fasken.com/en/Kibben-Jackson
550 Burrard Street, Suite 2900, Vancouver, British Columbia V6C 0A3
*Law Corporation

From: Caitlin Fell [mailto:cfell@wfklaw.ca] 
Sent: December-01-20 10:41 AM
To: Kibben Jackson; Rodrigues, Jervis
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Cc: Pat Corney; Mark Wilson; Ritchie Clark; Margulis, Ilya (imargulis@bdo.ca)
Subject: [EXT] RE: Credit Loans- Evidence of Financing

Hi kibben, one doesn’t need financing evidence of an ability to operate the company post closing.

Also you would see the promissory notes of the commitment to finance Financial Square – being

similar to a lender commitment. How does that not evidence Financial Square’s commitment to

fund?

Also, as you are aware, the plan provides for payment to bonds 90 days after closing and not on

closing.

I am a little taken back as to the Monitor’s position, being entrenched with the company’s plan and

ambivalent as to whether there is a better offer to stakeholders. This is disappointing.

 

Caitlin Fell

Partner | Weisz Fell Kour LLP

T | 416.613.8282

C | 416.258.5843

F | 416.613.8290

E | cfell@wfklaw.ca

From: Kibben Jackson

Sent: December 1, 2020 1:36 PM

To: Caitlin Fell; Rodrigues, Jervis

Cc: Pat Corney; Mark Wilson; Ritchie Clark; Margulis, Ilya (imargulis@bdo.ca)

Subject: RE: Credit Loans- Evidence of Financing

Caitlin:

Thank you for sending this along. Unfortunately, this does not assist the Monitor. It is
apparent that Financial Square Inc. is related to LM Credit through (at least) Mr. Yusef. The
Monitor has no knowledge as to Financial Square’s financial wherewithal, and, in any event, it
is apparent that it intends to raise funds from its lenders, in turn. This is, really, no different
from LM Credit’s advice that it intends to raise funds from its lenders.

I would also note that the amount proposed to be financed is only $12 million, which would
not be sufficient to fund LM Credit’s cash needs on a closing, particularly if the bondholders
all elect to take $0.45 on the dollar as offered.

In terms of what would be helpful, I would refer you to the email from Jervis yesterday
(attached for ease of reference).

Sincerely,
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Kibben Jackson*
PARTNER

Fasken Martineau DuMoulin LLP
T. +1 604 631 4786 | F. +1 604 632 4786
kjackson@fasken.com | www.fasken.com/en/Kibben-Jackson
550 Burrard Street, Suite 2900, Vancouver, British Columbia V6C 0A3
*Law Corporation

From: Caitlin Fell [mailto:cfell@wfklaw.ca] 
Sent: December-01-20 10:07 AM
To: Kibben Jackson; Rodrigues, Jervis
Cc: Pat Corney; Mark Wilson; Ritchie Clark
Subject: [EXT] Re: Credit Loans- Evidence of Financing

Kibben you have not responded as to whether the below evidence of financing is sufficient
and if the monitor is going to take the position in court that our client has not shown financial
capabilities I would suggest that the monitor is not acting in good faith in not legitimately
assisting as to what will actually satisfy the monitor and whether the below evidence we have
offered works and if not, what else. 

Caitlin Fell
Partner | Weisz Fell Kour LLP
T | 416.613.8282
C | 416.258.5843
F | 416.613.8290
E | cfell@wfklaw.ca
From: Caitlin Fell

Sent: Tuesday, December 1, 2020 12:12:31 PM

To: Kibben Jackson <kjackson@fasken.com>; Rodrigues, Jervis <JRodrigues@bdo.ca>

Cc: Pat Corney <pcorney@wfklaw.ca>

Subject: Credit Loans- Evidence of Financing

Hi Kibben and Jervis,

Financial Square Inc. will be the lender to LM Credit for the funds to pay out the ACF debt. Attached

is an offer to finance between Financial Square and LM which addresses the basic elements of the

funding. A half dozen or so individuals will lend Financial Square the money to in turn loan to LM.

The loans will be evidenced by promissory notes. We can provide copies of the executed promissory

notes which would be similar to a lender commitment as well as the attached letter but signed.

Does this work?

We are trying to get the monitor enough comfort and rushing to draft documents to evidence this

comfort.

Doc ID: 427689d7704f626d33a2a8f1b3e5aa1f543f4db6



Caitlin

 

 

Caitlin Fell

Partner | Weisz Fell Kour LLP

T | 416.613.8282

C | 416.258.5843

F | 416.613.8290

E | cfell@wfklaw.ca

 

 

This email contains privileged or confidential information and is intended only for the named recipients. If you
have received this email in error or are not a named recipient, please notify the sender and destroy the email. A
detailed statement of the terms of use can be found at the following address: https://www.fasken.com/en/terms-
of-use-email/.

Fasken has a COVID-19 management plan in place. We prioritize maintaining a safe workplace; encourage
social distancing and uphold privacy and confidentiality for those we work with. We have reduced the need to
attend our offices to necessary visits, and are minimizing in-person meetings. We have enhanced digital
communications with you through telephone & web conferencing, secure email, Fasken Edge, etc.

Please do not visit our offices without an appointment in advance; and please excuse us if we do not shake
your hand. In the event the risk of COVID-19 increases and affects our ability to provide legal services or
representation, we will make the best arrangements within our power to obtain time extensions and/or
adjournments. We appreciate your understanding.

> COVID-19 Resource Centre for Businesses

Ce message contient des renseignements confidentiels ou privilégiés et est destiné seulement à la personne à

qui il est adressé. Si vous avez reçu ce courriel par erreur, S.V.P. le retourner à l'expéditeur et le détruire. Une

version détaillée des modalités et conditions d'utilisation se retrouve à l'adresse

suivante : https://www.fasken.com/fr/terms-of-use-email/.

Fasken dispose d’un plan de gestion de la situation en lien avec la COVID-19. Notre priorité est de maintenir un

milieu de travail sécuritaire, d’encourager la distanciation sociale et d’assurer la protection des renseignements

personnels et de la confidentialité au nom des personnes pour lesquelles nous travaillons. Nous avons réduit le

nombre de visites nécessaires à nos bureaux et réduit au strict minimum les réunions en personne. Nous avons

amélioré les communications numériques par téléphone, par vidéoconférence, par courrier électronique

sécurisé, par l’intermédiaire de Fasken Plus, etc.

Nous vous prions de ne pas vous présenter au bureau sans rendez-vous et veuillez nous excuser d’avance si

nous ne vous serrons pas la main. Si le risque de propagation du virus COVID-19 augmente et atteint notre

capacité à fournir des services juridiques ou de représenter nos clients, nous ferons tout en notre pouvoir pour

prendre les meilleures dispositions afin d’obtenir des reports et/ou des ajournements. Nous vous remercions

pour votre compréhension.

> Centre de ressources sur la COVID-19 pour les entreprises

Doc ID: 427689d7704f626d33a2a8f1b3e5aa1f543f4db6



Audit Trail

Title


File Name


Document ID


Audit Trail Date Format


Status

Affidavit

LM Financial Yusu...023655xF8677).pdf
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MM / DD / YYYY

Completed

12 / 02 / 2020

14:02:38 UTC

Sent for signature to Alexander Yusuf

(alex@financialsquare.ca) from krystal@centumlmgroup.ca

IP: 172.110.66.250

12 / 02 / 2020

14:05:39 UTC

Viewed by Alexander Yusuf (alex@financialsquare.ca)

IP: 72.143.193.187

12 / 02 / 2020

14:06:00 UTC

Signed by Alexander Yusuf (alex@financialsquare.ca)

IP: 72.143.193.187

The document has been completed.12 / 02 / 2020

14:06:00 UTC
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