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IN THE MATTER OF the Receivership of Astoria Organic Matters Ltd. and Astoria Organic

Matters Canada LP

AND IN THE MATTER OF an Application pursuant to Rule 14.05(2), 14.05(3)(d), 14.05(3)(g),

14.05(3)(h) of theRules of Civil Procedure

NOTICE OF MOTION

Su sGlobalEnergy B elleville L td .(“Su sGlobalB elleville”)willmake an application to aju d ge presid ing

on the C ommercialL iston W ed nesd ay,D ecember20,2017 ,at10:00 a.m.at330 University A venu e,

Toronto,O ntario.

PROPOSED METHOD OF HEARING: The application is to be heard orally.
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THE APPLICATION IS FOR:

1. L eave of this cou rtto permitSu sGlobalB elleville to bringaclaim againstB D O C anad aL imited

(“B D O ”orthe “Receiver”),the Receiverappointed in this proceed ing,ford amages forgross negligence

orin the alternative,breachof contract;

2. L eave to examine arepresentative of P inchin L td .(“P inchin”)and arepresentative of Stantec

C onsu ltingL td .(“Stantec”)on this application,if thatevid ence is requ ired ;

3. The d etermination of rights that d epend on the interpretation of a contract,the A mend ed

EnvironmentalC ompliance A pprovalN u mber0031-7 UTRSS (the “EC A ”)d ated A u gu st7 ,2015 issu ed

to 168 4567 O ntario Inc.and A storiaO rganic M atters L td .forthe site location 7 04 P hillipston Road in

B elleville,O ntario (the “Site”)and the O rd erof the H onou rable M r.Ju stice H aineyd ated A pril13,2017

(the “C ou rtO rd er”);

4. Ju d gmentin favou r of Su sGlobalB elleville requ iring B D O to pay Su sGlobalB elleville the

amou ntof $665,400 (inclu sive ofH ST);

5. In the alternative,an ord erforatrialof the issu es and d irections in thatregard ,pu rsu antto Ru le

38 (10)of the Rules of Civil Procedurein conju nction with Ru le 3 of the B ankru ptcy and Insolvency

GeneralRu les;

6. C osts on this application on a su bstantialind emnity basis,or in the alternative,on a partial

ind emnitybasis;and

7 . Su chotherrelief as cou nselmayad vise and this H onou rable C ou rtpermit.

THE GROUNDS FOR THE APPLICATION ARE:

A. OVERVIEW

8 . Su sGlobalEnergy C anad aC orp.(“Su sGlobalC anad a”),is afed erally incorporated corporation

in C anad athatcarries on the bu siness of operatingrenewable energy facilities throu ghou tthe P rovince

ofO ntario.
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9. Su sGlobalC anad ais the parentcompanyof Su sGlobalB elleville.

10. Su sGlobalB elleville is a provincially incorporated corporation in O ntario thatcarries on the

bu siness of operating an organic composting and recycling facility at7 04 P hillipston Rd .,B elleville,

O ntario (the “Site”).

11. O n A pril13,2017 ,B D O was appointed the Receiver by the C ou rt O rd er of the assets,

u nd ertakings and properties of each of A storia O rganic M atters L td .and A storia O rganic M atters

C anad aL P (collectively the “D ebtors”)acqu ired for,oru sed in relation to the bu siness carried on by the

D ebtors,inclu d ingallproceed s thereof (collectively,the “P roperty”).

12. The D ebtors carried on bu siness as an organic compostingand recycling facility located atthe

Site.The D ebtors processed organic waste which inclu d ed ,bu tis notlimited to:leaf and yard waste;

biosolid s;and wastewatertreatmentefflu entwhichcontained coliform bacteriaand metalcontaminants,

amongotherthings (collectively,“O rganic W aste”).

13. P u rsu antto the EC A ,the D ebtors were notallowed to store more than 150 tonnes of waste insid e

one of the bu ild ings on site,the Tipping B u ild ing (whenever O rganic W aste was d ealtwith by the

bu siness).Section 2(9)(a)of the EC A states:

(9)The O wneris approved to store the followingamou nts of waste atthe
Site:(a)150 tonnes of waste insid e the Tipping B u ild ing inclu d ing,bu t
notlimited to,any C ompostblend ed with pu lp and paper biosolid s or
otherwaste;[emphasis ad d ed ]

14. A s partof the bu siness of the D ebtors,the D ebtors entered into agreements to receive and

process O rganic W astes with variou s vend ors, inclu d ing, bu t not limited to: (1) Su noco; (2)

N orthu mberland C ou nty;and (3)Third H ighFarms.

15. The D ebtors wou ld be paid by avend oru pon d elivery of the O rganic W aste,and prior to the

processing of the O rganic W aste into compost.The paymentby a vend or to the D ebtors was not
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cond itionalu pon the D ebtors processingthe O rganic W aste into compostbu twas aprepaymentforthe

workto be d one to process the waste into compost.

16. The D ebtors wou ld receive approx imately 50 to 8 0 metric tonnes of O rganic W aste perd ay.To

ensu re the inventory of O rganic W aste in the Tipping B u ild ing d id notexceed 150 metric tonnes

pu rsu antto the EC A ,the D ebtors were requ ired to process the O rganic W aste approx imately every three

d ays (applyingaconservative estimate of the D ebtors receiving50 metric tonnes of O rganic W aste per

d ay from the vend ors).B D O knew this as its agents,inclu d ing,bu tnotlimited to,M r.H amilton,who

were ru nningthe bu siness,knew this.

17 . The D ebtor’s costto process the O rganic W aste was approx imately $40 per metric tonne of

O rganic W aste (the “P rocessingC ost”).The D ebtors charged its vend ors approx imately $50 to $60 per

metric tonne of O rganic W aste to acceptand process the O rganic W aste.The D ebtors’profitmargin was

approx imately$10 permetric tonne of O rganic W aste.

18 . The D ebtors were pre-paid by theirvend ors to receive and process the waste.The D ebtors d id

notnecessarily incu ranyP rocessingC ost.The D ebtors cou ld simplyacceptpaymentfrom theirvend ors

and store the O rganic W aste in the TippingB u ild ing,amongotherbu ild ings on the Site,and notincu r

anyP rocessingC ost.

19. O n September15,2017 (the “C losingD ate”),Su sGlobalB elleville execu ted an A ssetP u rchase

A greement (the “A P A ”) with B D O for specified assets of the D ebtors,among other things (the

“P u rchased A ssets”). Su sGlobal B elleville pu rchased the P u rchased A ssets from B D O for

$7 ,7 7 4,147 .14 plu s the amou ntof the A ssu med L iabilities,as d efined and setou tin the A P A (the

“P u rchase P rice”).The A ssu med L iabilities d id notinclu d e liabilities thatwere created afterthe d ate the

A P A was signed ,as aresu ltof activities byB D O ,acou rtofficer,thatwere contrary to cond itions of the

EC A ,as d efined herein,and contrary to the C ou rtO rd er.
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20. O n the C losingD ate,Su sGlobalB elleville began operatingits organic compostingand recycling

bu siness atthe Site and to acceptand process O rganic W aste:to d ate,itcontinu es to d o so.

21. B D O represented thatB D O operated the Site d u ringthe receivershipperiod as follows:

W ith respectto the operations and associated costs prior to C losing,the
Receiver and A storia operated the bu siness in compliance with the
M O EC C requ irements.D u ring the Receivership period ,the Receiver
continu ed to operate the site in the normalcou rse and fu nd ed allpayroll
and operatingcosts associated withthe site inclu d ingshipments of prod u ct
from P eterborou ghu pto the C losingD ate.[emphasis ad d ed ]

22. B D O d id notd o so.B D O acted in breachof the C ou rtO rd er,in agrossly negligentmanner,in

breachof the A P A as referred to herein,and in breachof the EC A . Su sGlobalB elleville is entitled to

d amages as aresu ltof the cond u ctofB D O .

B. SUSGLOBAL CANADA AND SUSGLOBAL BELLEVILLE’S DUE DILIGENCE PRIOR

TO THE CLOSING DATE

23. O n M ay7 ,2017 ,Su sGlobalC anad abecame aware thatthe D ebtors bu siness was in receivership.

24. O n M ay 11,2017 ,Gerald H amaliu k,the C hief Execu tive O fficer of Su sGlobalC anad a and

Su sGlobalB elleville,tookatou rof the Site and d iscu ssed the D ebtors’operations withB rockEvans,

the Site Su pervisoratthe time who was employed bythe D ebtors (the “FirstSite V isit”).

25. O n the FirstSite V isit,M r.H amaliu kcond u cted afu llprocess tou rof the entire Site withB rock

Evans.M r.H amaliu kinspected allbu ild ings,inclu d ing,bu tnotlimited to,the TippingB u ild ing,where

O rganic W aste was received ,tipped ,and blend ed ,as well as the Site equ ipment (the “Tipping

B u ild ing”).D u ringM r.H amaliu k’s inspection of the TippingB u ild ing,he d id notobserve any inventory

issu e orany excessive accu mu lation of biosolid s there:he only observed asmallamou ntof inventory in

the TippingB u ild ing,whichconsisted of mainlybiosolid s and some mixed organics atthe farend of the

bu ild ing.There was no u nu su alod ou rin the bu ild ing.

26. O n the FirstSite V isit,M r.H amaliu knoticed thatthere was ashred d er(the “Shred d er”)in the

TippingB u ild ing,whichwas u sed to process biosolid s and wood chips in the TippingB u ild ing.
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27 . O n M ay18 ,2017 ,M r.H amaliu kand M arc M .H azou t,P resid entof Su sGlobalB elleville,visited

the Site again to review the Site cond itions and d iscu ss the D ebtors’bu siness d etails withA lH amilton,

the P resid entand C hief Execu tive O fficerof the D ebtors (the “Second Site V isit”).

28 . O n the Second Site V isit,M r.H amaliu kand M r.H azou tcond u cted afu llprocess tou rof the Site

with M r.H amilton where they inspected each bu ild ing,inclu d ing,bu tnot limited to,the Tipping

B u ild ing.

29. O n the Second Site V isit,M r.H amaliu k,again,d id notobserve any inventory issu e within the

TippingB u ild ing:there was no excess biosolid s beingstored in the TippingB u ild ing.M r.H amaliu k,

again,noticed the Shred d erwas located in the TippingB u ild ing.

30. O n both the FirstSite V isitand the Second Site V isit,there was enou gh room in the Tipping

B u ild ingto mix O rganic W aste and feed the biosolid materials into the Shred d er.

31. O n M ay 18 ,2017 ,Su sGlobalC anad asigned aN on-D isclosu re A greementwith B D O and was

granted access to the online d ataroom (the “D ataRoom”)whichcontained backgrou nd information on

the D ebtors bu siness.

32. O n M ay 22,2017 ,Su sGlobalC anad a initiated contactwith B D O to d iscu ss the potentialof

pu rchasingspecified assets of the D ebtor’s P roperty,amongotherthings.

33. O n Ju ne 15,2017 ,Su sGlobalC anad asu bmitted abid for the D ebtor’s P roperty pu rsu antto a

d raftversion of the A P A (the “B id ”).

34. O n Ju ne 22,2017 ,B D O requ ested Su sGlobalC anad a to su bmita revised B id increasing the

pu rchase price.

35. O n Ju ne 28 ,2017 ,Su sGlobalC anad asu bmitted its revised B id to B D O .

36. O n Ju ly 12,2017 ,B D O accepted Su sGlobalC anad a’s revised B id to pu rchase the D ebtor’s

P ropertypu rsu antto ad raftversion of the A P A .
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37 . P rior to Su sGlobalC anad asu bmitting its originalB id to B D O on Ju ne 15,2017 ,Su sGlobal

C anad acarried ou tits own d u e d iligence when itinspected the Site on the FirstSite V isitand Second

Site V isit,as wellas cond u cted ad etailed review of the d ocu ments in the D ataRoom.

38 . P rior to Su sGlobalC anad asu bmitting its originalB id to B D O on Ju ne 15,2017 ,Su sGlobal

C anad a d eveloped a bu siness case for su bmitting a bid to B D O and presented this to P A C E C red it

Union forfu nd ingto the levelrequ ired to pu rchase the assets:this bu siness case was based on the Site

beingin compliance withalllegalrequ irements,inclu d ing,bu tnotlimited to,allEC A s.

39. O n Ju ly 14,2017 ,M r.H amaliu k requ ested in aphone callto M r.H amilton to visitthe Site on

Ju ly25,2017 ,forathird time withP au lM u llan,the regionalmanagerof Ecoverse C anad a,asu pplierof

compost equ ipment.The pu rpose of this visit was for M r.H amaliu k to inspect the composting

equ ipmentwithM r.M u llan to d etermine whatequ ipmentSu sGlobalC anad amightneed to replace u pon

takingpossession of the P u rchased A ssets.

40. O n Ju ly 14,2017 ,M r.H amilton agreed to allow M r.H amaliu kto visitthe Site withM r.M u llan:

neitherM r.H amaliu knorM r.H amilton notified B D O thatM r.H amaliu k intend ed to visitthe Site on

Ju ly25,2017 .

41. O n Ju ly25,2017 ,M r.H amaliu kconfirmed his Site visitforJu ly25,2017 ,withM r.H amilton by

wayofe-mail.

42. O n Ju ly 25,2017 ,M r.H amaliu k visited the Site forathird time with M r.H amilton and M r.

M u llan (the “Third Site V isit”).M r.H amaliu kd id notenterany Site bu ild ings becau se the only pu rpose

of the visitto the Site forathird time was to inspectthe equ ipment.There was no equ ipmentin any of

the Site bu ild ings thatM r.H amaliu kneed ed to inspect.

43. O n the Third Site V isit,M r.H amaliu k noticed thatthe Shred d er was ou tsid e of the Tipping

B u ild ing.W hen M r.H amaliu k asked M r.H amilton why the shred d er was ou tsid e,M r.H amilton

respond ed thatitwas being u sed to shred leaf and yard waste ou tsid e of the Tipping B u ild ing.M r.
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H amilton d id notmention anything to M r.H amaliu k with respectto any biosolid inventory in the

TippingB u ild ing.

44. O n Ju ly 25,2017 ,A ngelo C onsoli,V ice P resid entof B D O ,e-mailed M r.H amaliu kstatingthat

Su sGlobalC anad awas notallowed to visitthe Site again withou tthe Receiver’s priorwritten consent.

45. O n A u gu st15,2017 ,M r.H amaliu k e-mailed M r.C onsolito requ estthatGreg Kozlowski,a

mechanic,inspectthe smalltools on the Site.

46. O n A u gu st15,2017 ,M r.C onsolie-mailed M r.H amaliu k stating thatM r.Kozlowskicou ld

attend atthe Site.

47 . O n A u gu st16,2017 ,M r.Kozlowskiinspected the smalltools traileratthe Site.

48 . A fterM r.Kozlowkiinspected the smalltools,he ad vised M r.H amaliu k by telephone,thathe

saw:(1)leaf waste,yard waste,and wood chips piled highou tsid e of the Tippingbu ild ingon the Site;

and (2)raw compostpiled ex tensively ou tsid e of the compostscreeningareaon the Site (collectively,

the “P ile Ups”).

49. O n orarou nd A u gu st16,2017 ,M r.H amaliu k called M r.C onsoliand told him abou tthe P ile

Ups:M r.H amaliu kwas ad vised by M r.C onsoliby telephone thateverythingwas u nd ercontrolon the

Site .

C. SUSGLOBAL BELLEVILLE’S CLAIM AGAINST BDO

50. O n the C losingD ate,Su sGlobalB elleville entered the TippingB u ild ing to find approx imately

1,500 tonnes of O rganic W aste stored insid e:this amou ntwas approx imately ten times the permitted

amou ntpu rsu antto the EC A .

51. B etween the FirstSite V isitand the C losingD ate,B D O continu ed to acceptand store O rganic

W aste from variou s vend ors in the TippingB u ild ing,the leaf and yard waste area,and the raw compost

storage area.B etween this time,B D O d id notattemptto process the wastes received to be in compliance

withthe EC A cond itions regard ingthe TippingB u ild ing.
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52. The M aterialReportd ated N ovember 23,2017 ,ind icates thatbetween Janu ary 1,2017 ,to

approx imately M ay 29,2017 ,B D O was receiving regu lar biosolid s d eliveries of approx imately 30

metric tonnes perd ayfrom variou s sou rces.

53. The M aterialReportd ated N ovember 23,2017 ,also ind icates thatfrom approx imately Ju ly

2017 ,to September14,2017 ,B D O was acceptingless biosolid s qu antities:there was likely no room for

biosolid s inventory.

54. Su sGlobalC anad aand Su sGlobalB elleville had every expectation thatB D O wou ld comply with

the EC A and allotherapplicable laws.Su sGlobalC anad aand Su sGlobalB elleville had areasonable

expectation thatB D O wou ld notallow its agents to commitillegalacts foran extend ed period of time.

Su sGlobalC anad aand Su sGlobalB elleville d id notanticipate thatB D O wou ld engage in su chreckless

cond u ct,as it is notcharacteristic behaviou r of a cou rt-appointed Receiver.B D O was requ ired to

complywiththe cond itions of the EC A .B D O knew this.

D. KNOWLEDGE OF BDO PRIOR TO CLOSING

55. Unknown to Su sGlobalC anad a,priorto Ju ly10,2017 ,B D O retained P inchin,an environmental,

engineering,and healthand safety consu ltingfirm,to provid e acompliance sample reportforan annu al

od ou rsampling program atthe Site to ensu re compliance with EnvironmentalC ompliance A pproval

N u mber0565-9W X GB Y (the “O d ou rEC A ”)(collectively,the “P inchin Report”).

56. P inchin cond u cted the od ou rsamplingprogram atthe Site between Ju ly 10,2017 ,and Ju ly 12,

2017 .

57 . The P inchin Reportestimated the amou ntof the O rganic W aste in the TippingB u ild ing to be

approx imately 1,312 metric tonnes and avolu me of 1,8 7 5 cu bic meters (m 3) (the “P inchin B iosolid

A mou nt”).

58 . Using the P inchin B iosolid A mou nt of 1,8 7 5 m 3 valu e,and applying generalengineering

principles,the actu albiosolid amou ntin the Tipping B u ild ing was approx imately 1,500 tonnes.The



10

1,312-tonne P inchin B iosolid A mou ntwas d etermined by P inchin u singaspecific gravity of 0.7 ,which

is characteristic of mixed organic materialsu ch as biosolid s mixed with wood chips.H owever, the

O rganic W aste in the TippingB u ild ingmostly consisted of paperslu d ge,whichhas aspecific gravityof

0.8 to 0.8 5.Using a conservative specific gravity valu e of 0.8 ,the totalbiosolid amou ntmass was

approx imately1,500 tonnes (the “TotalB iosolid A mou nt”),contrary to the cond itions of the EC A .

59. A lso,priorto Ju ly 19,2017 ,B D O retained Stantec,an engineeringand environmentalsciences

consu lting firm,to provid e ad raftod ou rreportpu rsu antto od ou restimates thatwere d etermined by

P inchin in apreliminaryd raftof the P inchin Report(the “Stantec Report”).

60. O n Ju ly 19,2017 ,Stantec provid ed the Stantec Reportto B D O .The Stantec Reportstated the

A verage O d ou rA nalyticalResu ltin the Tipping B u ild ing to B iofilter Inletwas 1,414 od ou ru nits (a

measu rementof od ou rconcentration)(the “O d ou rM easu rement”).

61. The Stantec Reportalso stated “thatod ou remissions into the biofilterfrom the TippingB u ild ing

[were] significantly higherthan anticipated in [A storia’s mostrecentversion of the Emission Su mmary

and D ispersion M od ellingReport] .This d iscrepancyalso warrants investigation.”[emphasis ad d ed ]

62. P rior to the C losing D ate,B D O never ind icated to Su sGlobalC anad aorSu sGlobalB elleville

thatithad retained P inchin orStantec to cond u ctod ou rsampling tests on the Site:fu rther,itd id not

inform eitherSu sGlobalC anad aorSu sGlobalB elleville thatthere were any inventory issu es regard ing

the TotalB iosolid A mou nt or P inchin B iosolid A mou nt or an od ou r issu e regard ing the O d ou r

M easu rementconcerning the TippingB u ild ing,orany u nlawfu lcond u ctthathad occu rred on ad aily

basis priorto the C losingD ate.

63. P riorto the C losingD ate,B D O d id notinform Su sGlobalC anad a,orSu sGlobalB elleville thatit

took any steps to investigate orameliorate the excessive TotalB iosolid A mou ntorP inchin B iosolid

A mou ntorO d ou rM easu rementcomingfrom the TippingB u ild ing.
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64. B D O chose to breach the EC A and environmentallaws of O ntario as itknew of the excessive

O rganic W aste and O d ou r M easu rementissu e in the Tipping B u ild ing from the P inchin Reportand

Stantec Report,itknew of the EC A cond itions of the licence,and also knew thatittookapprox imately

three d ays to process 150 tonnes of O rganic W aste to maintain the Tipping B u ild ing within EC A

compliance.

65. A s the cou rt-appointed Receiver for the D ebtors,B D O mu sthave known abou tthe excessive

O rganic W aste and O d ou rM easu rementissu e in the TippingB u ild ing.B D O also knew itwas receiving

money to process the waste bu tintentionally failed to d o so and keptthe fu nd s received ,which are

estimated in the amou ntof$7 5,000.00.

66. A fterB rockEvans resigned as Site M anagerforthe bu siness,M r.H amilton,who was hired by

B D O ,continu ed as Site M anager. H e was the agentof B D O and knew abou tthe excessive O rganic

W aste and O d ou rM easu rementissu e thatex isted in the TippingB u ild ing and thatthe fu nd s paid for

processingwere beingconverted by B D O and u sed improperly,and in any event,notforprocessingof

O rganic W aste.A s well,M r.C onsoli,the V ice P resid entof B D O ,was fu lly aware of this problem,in

lightof the factthatthe Stantec Reportwas ad d ressed and sentto him.

67 . Section 2.08 (1)of the A P A provid es:

(1) A t the Time of C losing,[Su sGlobalB elleville] will assu me and
thereafter fu lfil, perform and d ischarge when d u e the following
L iabilities of A storiaou tstand ingas atthe C losingD ate (collectively,
the “A ssu med L iabilities”):

(c) allL iabilities relating to or arising from the P u rchased A ssets
u nd erEnvironmentalL aws from and afterthe C losingD ate inclu d ing,
withou t limitation, any costs and expenses associated with any
ongoingworkin process from and afterthe Time of C losingrequ ired
to be carried ou tin ord er to comply with any EnvironmentalL aws
provid ed thatitis agreed by the parties hereto thatsu chongoingwork
shallnotinclu d e the workd escribed in Section 4.02(9)below.

68 . W hile Su sGlobalB elleville assu med the liabilities pu rsu ant to section 2.08 (1) of the A P A ,

Su sGlobalB elleville d id notassu me any liabilities thatarose from the Receiver’s own failu re to comply
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withthe requ isite environmentallaws of O ntario and misu sed the fu nd s received ,thatwere earmarked to

be u sed to complywiththe EC A cond itions.

69. The finalP inchin Reportwas notcompleted priorto the C losingD ate.H owever,the d raftreport

provid ed the information need ed by B D O to know thatB D O was carrying on the bu siness of the

D ebtors in receivership,u nlawfu lly.

7 0. The contents of the P inchin Reportand the Stantec Reportwere notknown to Su sGlobalC anad a

orSu sGlobalB elleville and were notprovid ed to Su sGlobalC anad aorSu sGlobalB elleville priorto the

C losingD ate:this was intentionallyd one byB D O to avoid ared u ction of the P u rchase P rice.

7 1. The finalP inchin Reportwas provid ed to Su sGlobalB elleville on O ctober5,2017 .

7 2. A fterthe C losingD ate,bothP inchin and Stantec requ ested paymentfrom Su sGlobalB elleville

to complete the P inchin Report,as requ ired bythe EC A .

7 3. O n O ctober8 ,2017 ,P inchin forward ed the finalP inchin Reportto the O ntario M inistry of the

Environmentand C limate C hange (the “M O EC C ”).

7 4. B etween September 26,2017 and O ctober 31,2017 ,Su sGlobal B elleville was in d irect

commu nication withthe M O EC C to ameliorate the excessive inventory issu e in the TippingB u ild ing.

7 5. B y emaild ated O ctober 5,2017 ,an M O EC C O fficer atthe B elleville area office,requ ired

Su sGlobalB elleville to firstprocess the O rganic W aste materials in the Tipping B u ild ing to be in

compliance withthe 150-tonne storage limitpu rsu antto the EC A .The emailstated :

… itappears qu ite abitof u nprocessed materialwas leftin the Tipping
B u ild ingby the time [Su sGlobalB elleville] tookover,so amanagement
plan to getthatmaterialeitheroff-site orinto the compostingprocess and
backd own to allowable levels is requ ired [emphasis ad d ed ]

7 6. B etween the C losingD ate and N ovember15,2017 ,the M O EC C O fficerinspected the statu s of

O rganic W aste in the TippingB u ild ingand assessed od ou rissu es to ensu re EC A compliance.

7 7 . B etween the C losingD ate and N ovember15,2017 ,Su sGlobalB elleville had been working to

process the O rganic W aste inventory in the TippingB u ild ingd own to the EC A limit.
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7 8 . O n N ovember 15,2017 ,Su sGlobalB elleville achieved EC A compliance:ithad processed

enou ghO rganic W aste to red u ce the inventory in the TippingB u ild ingto an acceptable limitpu rsu antto

the EC A .

7 9. B ecau se Su sGlobalB elleville had to firstred u ce the O rganic W aste inventory in the Tipping

B u ild ing to comply with the EC A ,itsu ffered fu rther financialloss as itcou ld notreceive ad d itional

O rganic W astes from variou s contractors,as there was no room in the TippingB u ild ingas aresu ltof

B D O ’s breachof the EC A cond itions.

E. DAMAGES

8 0. O n O ctober30,2017 ,Su sGlobalB elleville requ ested thatB D O reimbu rse Su sGlobalB elleville

for d amages in the amou nt of $58 0,000 plu s H ST,which is $655,400 (the “C laim A mou nt”)

(collectively,the “L etter”).The C laim A mou ntwas calcu lated as follows.

8 1. To process the 1,500 tonnes of O rganic W aste stored in the Tipping B u ild ing,Su sGlobal

B elleville need ed to ad d 6,000 tonnes of wood chip blend .A ta processing costof $40 per tonne,

Su sGlobalprocessed 7 ,500 tonnes ofO rganic W aste atatotalcostof $300,000 (the “P rocessingC ost”).

8 2. B ecau se Su sGlobalB elleville was requ ired to red u ce the TippingB u ild inginventory to comply

with the EC A ,ithad to tu rn d own bu siness from Su noco on September 19,20 and 21,2017 ,and

N orthu mberland for an ind efinite period ,ata loss of $10,000 per month for six months.Su sGlobal

B elleville su ffered lostrevenu es of$60,000 from N orthu mberland (the “L ostC ontractC ost”).

8 3. In ord erto bringd own the B iosolid A mou ntin the TippingB u ild ingto be in compliance withthe

EC A ,Su sGlobalB elleville converted its operations from a C lass A C ompostfacility to a C lass B

C ompostfacilitypu rsu antto section 6(8 )of the EC A (“C lass B C ompost”).

8 4. C lass B C ompostis notsafe enou ghto be sold to the generalpu blic and can only be d isposed of

pu rsu antto aN on-A gricu ltu ralSou rce M aterials P lan (“N A SM P lan”).Su sGlobalB ellevile cou ld not

selland ,therefore,earn anyrevenu e from C lass B C ompost.
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8 5. P u rsu antto aN A SM P lan,5 tonnes of C lass B C ompostcan be applied to aone-acre areaof

land .EachN A SM P lan applies to a50-acre areaof land atacostof approx imately $1,900 perN A SM

P lan.To d ispose of 7 ,500 tonnes of C lass B C ompost,1,500 acres of land is requ ired .The actu alcostto

Su sGlobalB elleville is expected to be approx imately$7 0,000 (the “C lass B C ompostC ost”).

8 6. A s aC lass A C ompostfacility,Su sGlobalB elleville sold compostatapprox imately $20 to $30

per tonne of compost.A pplying a conservative estimate of $20 per tonne of compost,Su sGlobal

B elleville lostapprox imately$150,000 in compostsales bynotbeingable to sellthe 7 ,500 tonne amou nt

ofcomposted biosolid s in the TippingB u ild ing(the “O pportu nityC ost”).

8 7 . The C laim A mou ntof $58 0,000 was calcu lated by ad d ing the $300,000 P rocessing C ost,the

$60,000 L ostC ontractC ost,the $7 0,000 C lass B C ompostC ost,and the $150,000 O pportu nityC ost.

8 8 . B y letterd ated N ovember13,2017 ,B D O wrote to Su sGlobalB elleville ad visingthatitwou ld

notreimbu rse Su sGlobalB elleville foranyof its C laim A mou nt(the “B D O L etter”).

8 9. The B D O L etterreferences mathematicalerrors withrespectto calcu latingthe P inchin B iosolid

A mou nt.B ased on the amou ntof time and wood chips itrequ ired Su sGlobalB elleville to process the

O rganic W aste inventory in the Tipping B u ild ing as of the C losing D ate to N ovember15,2017 ,the

1,500 metric tonne TotalB iosolid A mou ntis reasonable.

90. B D O failed to acthonestly,in good faith,in compliance with the C ou rtO rd er,in compliance

withthe A P A ,and in compliance withthe EC A .B D O ,as an officerof the cou rt,mu stcomply withthe

stand ard of cond u ctof meticu lou s correctness.B D O is responsible ford amages su ffered by Su sGlobal

B elleville resu ltingfrom B D O ’s cond u ct. Su sGlobalB elleville was entitled to rely on the factthatthe

cond u ctofacou rt-appointed officerwou ld be in compliance withthe environmentallaws ofO ntario.

91. B D O was also grossly negligentin its cond u ct.In the alternative,B D O ’s cond u ctwas wilfu l

miscond u ct.
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92. The C ou rtcou ld notand d id notapprove of this miscond u ctof B D O ,whichwere notd isclosed

to the C ou rt.B D O ,in thatregard owed afid u ciaryd u ty to the C ou rt,whichitbreached .

93. The cond u ctof B D O was avery marked d epartu re from the cond u ctof areasonable and pru d ent

owner.Fu rthermore,the cond u ctof B D O was avery marked d epartu re from the stand ard s by which

responsible and competentpeople in su chcircu mstances wou ld have acted orcond u cted themselves or

in amannerthatitknew whatitwas d oingwas wrongorwas recklessly ind ifferentin its cond u ct.

94. Su sGlobalB ellville has astrongprimafacie case againstB D O and in anyeventthe claim against

B D O is notfrivolou s orvexatiou s.

95. There was no implied term in the A P A ,oranywhere else,thatthe ReceiverB D O cou ld take

possession of the bu siness or operate the bu siness and ignore the obligations u nd er the EC A ,the

Environmental Protection Act(O ntario),orthe C ou rtO rd er.

96. B D O ’s omission to comply with the EC A was in reckless d isregard of the legald u ties of B D O

u nd erthe EC A ,the Bankruptcy and Insolvency Act,and C ou rtO rd erand in reckless d isregard of the

consequ ences to Su sGlobalB elville.In so cond u cting itself,B D O acted d ishonestly and u nfairly to

Su sGlobalB elleville.

97 . Sections 243(1),243(2),247 and 14.06 of the Bankruptcy and Insolvency Act.

98 . Ru les 3,11 and 14 of the B ankru ptcyand InsolvencyGeneralRu les.

99. Sections 14,18 6(3),18 7 (2),190,191 of the Environmental Protection Act(O ntario).

100. Sections 2 and 6 of the EC A .

101. P aragraphs 8 ,16,17 ,and 33of the C ou rtO rd erappointingB D O as Receiverof the D ebtors.

102. Su chfu rtherand othergrou nd s as cou nselmayad vise and this H onou rable C ou rtmaypermit.

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE HEARING OF

THIS MOTION:

103. The affid avitof Gerald H amaliu ksworn N ovember29,2017 and exhibits thereto;
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104. Su chfu rtherand othermaterialas cou nselmayad vise and this H onou rable C ou rtmaypermit.

D ecember1,2017 SOLMON ROTHBART GOODMAN LLP
37 5UniversityA venu e
Su ite 7 01
Toronto,O N M 5G 2J5

Melvyn L. Solmon
Tel:416-947 -1093
Fax:416-947 -007 9
Email:msolmon@ srglegal.com

L awyers forSu sGlobalEnergyB elleville L td .

ERIC K. GILLESPIE PROFESSIONAL
CORPORATION
10 KingStreetEast,
Su ite 600
Toronto,O N M 5C 1C 3

Eric K. Gillespie
Tel:416-7 03-6362
Fax:416-7 03-9111
Email:egillespie@ gillespielaw.ca

Andrew T.R. Chachula
Tel:416-7 03-3912
Fax:416-7 03-9111
Email:achachu la@ gillespielaw.ca

L awyers forSu sGlobalEnergyB elleville L td .



B USIN ESS D EV EL O P M EN T
B A N K O FC A N A D A

-and - A STO RIA O RGA N IC M A TTERS L TD .
and A STO RIA O RGA N IC M A TTERS
C A N A D A L P

C ou rtFile N o.C V -17 -117 60-00C L

A pplicant s Respond ents

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

P roceed ingC ommenced atToronto

NOTICE OF MOTION

SOLMON ROTHBART GOODMAN LLP
Su ite 7 01,37 5UniversityA venu e
Toronto,O ntario M 5G 2J5
Melvyn L. Solmon
Tel:(416)947 -1093
Fax :(416)947 -007 9
Email:msolmon@ srglegal.com

L awyers forSu sGlobalEnergyB elleville L td .

ERIC K. GILLESPIE PROFESSIONAL
CORPORATION
10 KingStreetEast,Su ite 600
Toronto,O N M 5C 1C 3
Eric K. Gillespie
Tel:416-7 03-6362
Fax :416-7 03-9111
Email: egillespie@ gillespielaw.ca

L awyers forSu sGlobalEnergyB elleville L td .



TAB 2





































TAB A
































































































