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CITATION: Business Development Bank of Canada v. Astoria Organic Matters Ltd. and
Astoria Organic Matters Canada LP, 2018 ONSC 2850 

COURT FILE NO.: CV-17-11760-00CL
DATE: 20180517

ONTARIO

SUPERIOR COURT OF JUSTICE 
BETWEEN: )

)
BUSINESS DEVELOPMENT BANK OF ) Kyle Kuepfer, counsel for Business 
CANADA • ) Development Bank of Canada

)
Applicants ) Kyle Plunkett and Steve Graff, counsel for 

) BDO Canada Ltd,, the Receiver 
- and - )

) Melvyn L Solomon and Andrew T R.
) Chachula, counsel for SusGlobal Energy 
) Belleville Ltd.
)
)

ASTORIA ORGANIC MATTERS LTD. )
and ASTORIA ORGANIC MATTERS )
CANADALP )

)
Respondents )

) HEARD: February 21 and 27,2018 and
) March 5, 2018

MCEWEN J.

REASONS FOR DECISION

[1] The,issue to be determined on this motion is whether I should grant leave to allow 
SusGlobal Energy Belleville Ltd. (“SusGlobal”) to commence a claim against BDO Canada Inc. 
(“BDO”) in its capacity as Court-appointed receiver of Astoria Organic Matters Ltd. and Astoria 
Organic Matters Canada LP (“Astoria”) for damages for gross negligence, or in the alternative, 
willful misconduct, and breaching the Asset Purchase Agreement and the order of Justice Hainey 
dated April 13,2017.

OVERVIEW

[2] Astoria was located in Belleville (the “facility”). It operated a business that made 
Category A compost. It created Category A compost by processing a mixture of leaf and yard
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waste (“leaf/yard waste”) and bio-solids, food, liquid organics, manure, and paper sludge 
(“organic waste”). The initial blending of the leaf/yard waste and organic waste was carried out 
in a structure called the Tipping Building. The lead/yard waste was stored outside, while the 
organic waste was stored in the Tipping Building. Afterwards, the mixture would be transferred 
to a Compost Building where it would be formed into long rows (“windrows”) which weighed 
between 450 - 500 metric tonnes (“MT”) and undergo a treatment process. After processing, the 
resulting Category A compost could be sold to the public for consumer use.

[3] Astoria was owned by a German company that fell into insolvency proceedings in 
Germany. Ultimately, Astoria was not able to satisfy the loan it had with Business Development 
Bank of Canada (“BDC”).

[4] On application of the BDC, Astoria’s largest secured creditor, BDO was appointed as the 
receiver pursuant to the order of Justice Hainey dated April 13,2017 (the “Appointment Order”). 
Pursuant to the terms of the Appointment Order, BDO was empowered and authorized to, 
amongst other things, market any and all of Astoria’s assets, undertakings and property (the 
“Property”). This included developing a formal sales process, advertising and soliciting offers in 
respect of the Property, including the facility, and negotiating the terms and conditions of any 
sale.

[5] Subsequent to the order of Justice Hainey, BDO took possession of the facility and began 
to operate the business pending a sale,

[6] After conducting a competitive sales process, BDO entered into an asset purchase 
agreement (the “APA”) with SusGlobal. The sales transaction was approved by Justice Myers on 
August 30,2017. It closed on September 15,2017.

[7] SusGlobal alleges that BDO, during the 23 week Receiver period, operated the business 
in a grossly negligent manner and engaged in willful misconduct. As a result, it claims BDO 
breached the terms of the APA and the Appointment Order. Accordingly, SusGlobal submits that 
it should be granted leave to commence an action again BDO,

[8] Of note is the fact that the Appointment Order contained the following paragraphs 
concerning actions against BDO:

NO PROCEEDINGS AGAINST THE RECEIVER

8, THIS COURT ORDERS that no proceeding or enforcement 
process in any court or tribunal (each, a “Proceeding”), shall be commenced 
or continued against the Receiver except with the written consent of the 
Receiver or with leave of this Court. [Emphasis Added]

NO EXERCISE OF RIGHTS OR REMEDIES

10, THIS COURT ORDERS that all rights and remedies against the 
Debtors, the Receiver, or affecting the Property, are hereby stayed and
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suspended except with the written consent of the Receiver or leave of this 
Court, provided however that this stay and suspension does not apply in 
respect of any “eligible financial contract” as defined in the BIA, and 
further provided that nothing in this paragraph shall (i) empower the 
Receiver or the Debtors to carry on any business which the Debtors is not 
lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors from 
compliance with statutory or regulatory provisions relating to health, safety 
or the environment, (iii) prevent the filing of any registration to preserve or 
perfect a security interest, (iv) prevent the registration of a claim for lien, or (v) 
prevent the registration and perfection of the claim for lien of Ken Tulloch 
Construction Ltd,, but for greater certainty, no further steps or proceedings shall 
be taken in the context of any such claim. [Emphasis Added]

LIMITATION ON ENVIRONMENT LIABILITIES

16, THIS COURT ORDERS that nothing herein contained shall 
require the Receiver to occupy or to take control, care, charge, possession or 
management (separately and/or collectively, “Possession”) of any of the 
Property that might be environmentally contaminated, might be a pollutant 
or a contaminant, or might cause or contribute to a spill, discharge, release 
or deposit of a substance contrary to any federal, provincial or other law 
respecting the protection, conservation, enhancement, remediation or 
rehabilitation of the environment or relating to the disposal of waste or 
other contamination including, without limitation, the Canadian 
Environmental Protection Act, the Ontario Environmental Protection Act, the 
Ontario Water Resources Act, or the Ontario Occupational Health and Safety 
Act and regulations thereunder (the “Environmental Legislation”), provided 
however that nothing herein shall exempt the Receiver from any duty to 
report or make disclosure imposed by applicable Environmental 
Legislation. The Receiver shall not, as a result of this Order or anything done in 
pursuance of the Receiver's duties and powers under this Order, be deemed to be 
in Possession of any of the Property within the meaning of any Environmental 
Legislation, unless it is actually in possession. [Emphasis Added]

LIMITATION ON THE RECEIVER’S LIABILITY

17. THIS COURT ORDERS that the Receiver shall incur no liability 
or obligation as a result of its appointment or the carrying out the 
provisions of this Order, save and except for any gross negligence or willful 
misconduct on its part, or in respect of its obligations under sections 81.4(5) or 
81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing 
in this Order shall derogate from the protections afforded the Receiver by section 
14.06 of the BIA or by any other applicable legislation. [Emphasis Added]

[9] As can be seen SusGlobal requires leave of this court to commence the action. Further, 
BDO shall incur no liability unless SusGlobal can establish that it was grossly negligent or 
engaged in willful misconduct.

[10] SusGlobal’s claim of gross negligence and willful misconduct stem from one allegation. 
That allegation is that as of the date of closing, September 15, 2017, there was between 
approximately 1,300 MT and 2,100 MT of organic waste in the Tipping Building,
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[11] SusGlobal alleges that this amount of organic waste far exceeded the amount allowed. It 
relies upon the Amended Environmental Compliance Approval Number 0031-7UTRSS (the 
“ECA”), which was issued to Astoria in August 2015, The EGA stipulates that there was to be no 
more than 150 MT of organic waste stored in the Tipping Building.

[12] As a result, SusGlobal alleges that BDO failed to comply with the conditions of the EGA 
as per section 186(3) of the Environmental Protection Act, R.S.O. 1990, c. E.19 and paragraphs 
10 and 16 of the Appointment Order which generally provide that nothing exempts BDO from 
compliance with regulatory provisions concerning health, safety, or the environment or from 
complying with the provisions of the Environmental Protection Act, It claims that this failure 
amounts to gross negligence or willful misconduct.

[13] SusGlobal further alleges that it sustained damages in the amount of $755,400, It 
attributes $300,000 of this amount to additional processing costs that SusGlobal incurred to rid 
itself of the extra organic waste. The remaining alleged damages are economic losses involving 
subsequent loss of contracts, reduced profits, loss of opportunity cost, and refund of a penalty 
consideration it paid to BDO to extend the closing date,

THE LAW

[14] The test for granting leave was recently set out by the Court of Appeal in Canadian 
National Railway Co. v. Holms, 2016 ONCA 148 (“CM?”).

[15] In CNR, Weller J.A. set out the test as follows:

29 Both parties agree that the threshold for leave in this 
context is not a high one. It is designed to protect the receiver 
against frivolous or vexatious actions or actions without basis in 
fact. The party seeking leave must only show a reasonable cause of 
action with some evidentiary basis, or in other words, “the evidence 
must disclose a prima facie case”: see GMAC Commercial Credit 
Corp. - Canada v. TCT Logistics Inc,, 2006 SCC 35, [2006] 2 
S.C.R. 123, at para. 59.

[■■■]

31 The liability of the Monitor and Receiver in this case was
limited by the various orders to gross negligence or willful 
misconduct. Accordingly, the analysis as to whether there is a 
factual foundation for a claim does not relate to mere negligence. In 
such circumstances, the test is whether the Receiver “demonstrated 
a very marked departure from the standards by which responsible 
and competent people in such circumstances would have acted or 
conducted themselves, or in a manner such that it knew what it was 
doing was wrong or was recklessly indifferent in its conduct”:
Alberta Treasury Branches v. Elaborate Homes Ltd,, 2014 ABQB
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350, 590 A.R. 156, at para. 39. The motions judge applied this test, 
and I agree that this is the proper test.

[16] In a case such as this, where BDO’s liability has been limited to gross negligence or 
willful misconduct, I must therefore determine whether the evidence discloses aprima facie case 
that BDO demonstrated a very marked departure from the standards by which reasonable and 
competent people in such circumstances would have acted or conducted themselves, or in a 
manner such that it knew what it was doing was wrong or was recklessly indifferent to its 
conduct. In conducting the analysis I am not engaging in an investigation on the merits but rather 
simply assessing whether there is a sufficient evidentiary basis to satisfy the test

[17] For the reasons below I am of the view that the evidence does not disclose a prima facie 
case of gross negligence or willful misconduct against BDO and that leave ought not to be 
granted to pursue an action.

ANALYSIS

Introduction

[18] This motion was lengthy and hard fought. The parties filed numerous briefs and provided 
me with a number of charts, photos, and chronologies during the hearing of the motion. I do not 
propose to deal with each and every dispute raised by the parties. These reasons will focus on the 
three submissions made by SusGlobal at the motion in support of its motion and the provisions 
of the APA.

[19] Before I commence my review of SusGlobal !s primary three submissions I wish to note 
that, overall, SusGlobal’s motion fails due to its inability to produce credible and reliable 
evidence to support its claim of excess organic waste in the Tipping Building. For example, it 
failed to produce any eye-witness evidence from its own employees notwithstanding it had 
ample access to the facility, including the Tipping Building, prior to closing and as of September 
15, 2017 when it alleges the excess organic materials were contained in the Tipping Building. It 
also failed to provide any credible and reliable evidence from other sources who attended at the 
site before and after closing, including personnel from the Ministry of the Environment and 
Climate Change (the “MOECC”), Mr. Ben Hamilton (“Ben Hamilton”), the former operations 
manager of Astoria, who was retained by SusGlobal post-closing as a site supervisor, and its 
other employees, operators or consultants.

[20] Instead, in an attempt to establish a prima facie case of willful misconduct and/or gross 
negligence, SusGlobal relies upon a convoluted mixture of document review, photograph 
analysis, and self-proclaimed expert evidence. SusGlobal’s case is not helped by the fact that at 
various times in these proceedings it has alleged that the excess organic waste weighed 
approximately 1,300 MT or 1,500 MT or 2,100 MT.

[21] It is also important to note from the outset that, notwithstanding the fact that SusGlobal 
relies upon the provisions of the EGA which stipulates that no more than 150 MT of organic 
waste can be stored in the Tipping Building, SusGlobal conceded in oral argument that it was not
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unusual and, in fact, acceptable to have amounts in excess of 150 MT, and up to 500 MT of 
organic waste in the Tipping Building at one time so that the organic waste and the leafs/yard 
waste can be mixed to create Category A compost.

[22] Further, I accept the evidence of BDO that the 150 MT standard only related to storage of 
organic waste in the Tipping Building. During the blending process it is obvious that, at any 
time, in excess of 500 MT could be present so that the proper amount of organic waste could be 
blended with the leaf/yard waste,

[23] The simple fact that there was an amount of organic waste in excess of 150 MT could 
not, in-and of itself, constitute to gross negligence or willful misconduct. I accept, however, that 
at some level, excess storage of organic waste could arguably establish a prima facie case of 
gross negligence or willful misconduct but that was not the case here. In my view this position is 
supported by the fact, as will be discussed further below, that when the MOECC officials were 
provided with information that the Tipping Building may contain approximately 1300 MT of 
organic waste they took no steps to investigate. Nor were any type of charges or sanctions 
contemplated or leveled against BDO during the time it was operating the facility.

SusGlobal’s Position

[24] I will now turn to SusGlobal’s three submissions that it makes in support of its contention 
that there was between 1300 MT and 2100 MT of organic waste in the Tipping Building on the 
date of closing:

1. The review of photographs undertaken by SusGlobal’s chief executive officer Gerald 
Hamaliuk (“Mr. Hamaliuk”) and Nick Pora (“Mr. Pora”),

2. Report of Pinchin Ltd, dated October 5,2017 (the “Pinchin Report”).

3. Calculations performed by Mr. Hamaliuk and Mr. Pora based on various documents that 
were contemporaneously prepared during the 23 week receivership.

[25] I will deal with each in turn.

1, Photograph Review by Mr. Hamaliuk and Mr. Pora

[26] I will first deal with the evidence of Mr. Pora.

[27] SusGlobal has provided what it describes as an expert report from Mr. Pora, unattached 
to an affidavit. Mr. Pora has executed an Acknowledgment of Expert’s Duty as per Rule 53 of 
the Rules of Civil Procedure, R.S.0.1990 c. C.43,

[28] Mr. Pora conducted a review of photographs taken inside the Tipping Building by BDO 
in September 2017. Based on the size of the building and the amount of organic waste displayed 
in the photographs he concluded that there was 2,092.54 MT of organic waste in the Tipping 
Building as of the September 15, 2017 date of closing. I am not, however, prepared to give Mr. 
Pora’s evidence, based on the photographs, any weight given the following significant problems:
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» The report is not attached to an affidavit which insulated Mr. Pora from cross- 
examination.

® In December 2017 Mr. Pora was employed by SusGlobal. It was at that time he was 
asked by Mr. Hamaliuk, SusGlobaPs CEO, to review the photographs and prepare a 
report.

• Mr. Pora notes in his report that he was hired as an operations consultant at SusGlobal. 
He fails, however, to establish that he has any special or peculiar knowledge through 
study or experience which would qualify him to prepare an expert report based on a 
review of the photographs,

• Having been hired in November 2017 by SusGlobal, Mr, Pora was not present during the 
relevant time period when BDO was operating the facility. His report is restricted to a 
review of series of photographs to determine inventory levels of organic waste as of 
September 2017. He has no firsthand knowledge of the amount of organic waste that was 
in the Tipping Building prior to his being hired at SusGlobal.

[29] In my view, based on all the above, no weight can be placed on Mr. Pora’s report. He 
lacks the objectivity required of an expert, has not established any particular expertise to conduct 
a review of the photographs and has no firsthand knowledge of the issue in question. Any one of 
these issues would, in and of itself, be of concern but taken cumulatively I am unable to place 
any confidence in Mr. Pora’s analysis of the photographs.

[30] Further, both Mr. Pora’s and Mr. Hamaliuk’s photograph analyses, are fatally flawed. Mr. 
Hamaliuk, like Mr. Pora, relied upon the BDO photographs taken in September 2017.

[31] Their analyses simply involved them looking at the photographs and then, by estimating 
the size of the building and assuming the organic waste had a uniform height of two meters, 
estimating the amount of organic waste,

[32] In my view, this is a highly unscientific and inaccurate way to try to conduct such a 
review for two primary reasons;

a) A review of these photographs clearly shows that the organic waste was not piled at a 
uniform height of two meters; and

b) the photographs show that, notwithstanding the assumptions of Messrs, Hamaliuk and 
Pora that organic waste could be stored throughout the building, large machinery was 
stored at the rear of the building. Messrs. Hamaliuk and Pora prepared their estimates on 
the assumption that the entire Tipping Building would have been filled with organic 
waste. This simply could not be the case since the machinery takes up a considerable 
amount of space in the Tipping Building.
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[33] It is for these reasons that I find the analysis based on the photographs is unreliable and 
of no real probative value. I therefore cannot rely upon the evidence of Mr. Hamaliuk or Mr. 
Pora with respect to their review of the photographs.

2. The Pinchin Report

[34] SusGlobal relies upon the Pinchin Report, and to a lesser extent, the report of Stantec 
Consulting Ltd. (the “Stantec Report”). Both companies conducted yearly odour sampling testing 
at the facility to ensure that Astoria was in compliance with the EGA conditions concerning the 
odour emissions proscribed by the Ministry of the Environment. Both companies were on-site 
during the time BDO was operating the facility and later prepared reports.

[35] The Pinchin Report and the Stantec Report indicated that there was 1,312.5 MT of 
organic waste in the Tipping Building. Both the Pinchin and Stantec reports also identified odour 
problems, SusGlobal submits that this should have, or did, lead BDO to the conclusion that there 
was too much organic waste in the Tipping Building.

[36] SusGlobal submits that BDO failed to undertake a reasonable investigation to determine 
the cause of the odour issue and the amount of excess organic waste in the Tipping Building. 
SusGlobal further submits that, thereafter, BDO failed to advise SusGlobal of these problems. As 
a result, SusGlobal submits that it was commercially unreasonable for BDO to keep it in the dark 
and close the transaction in which SusGlobal paid approximately $7.7 million dollars for the 
Property.

[37] For the following reasons, I do not place any weight on Pinchin’s notation that there was 
1,312.5 MT of organic waste in the Tipping Building, SusGlobal conceded that neither Pinchin 
nor Stantec conducted any independent measurements in this regard. The estimate of 1,312.5 MT 
of organic waste contained in the report was obtained by Pinchin from Mr. Allan Hamilton 
(“Allan Hamilton”) who was Astoria’s president and chief executive officer. Allan Hamilton 
remained working at the facility during the receivership period. I will say more about Allan 
Hamilton and his calculations later in these reasons but, briefly, the aforementioned estimate 
made by Allan Hamilton was later corrected by him. He lowered it to 184 MT as of the date of 
closing, September 15,2017 and 403 MT as of September 26,2017.

[38] Ultimately, therefore, there is nothing in the Pinchin Report or the Stantec Report to 
credibly suggest that there was excess organic waste in the Tipping Building as of the date of 
closing. They provided no first-hand knowledge in this regard.

[39] SusGlobal also complains that BDO hired Pinchin and Stantec and failed to advise 
SusGlobal of the results of the odour testing prior to closing. First, it is somewhat inaccurate to 
submit that BDO hired these two companies. They attended at the site in July 2017, as they did 
in the past, to carry their yearly testing. Second, I find that SusGlobaTs second complaint that 
BDO failed to advise of the findings of excessive odour are unwarranted.
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[40] While it is true that Pinchin did detect odour emissions in the Tipping Building that were 
considerably higher than expected, the proposed solution was simply to place a layer of 
woodchips on top of the bio-solids to reduce exposure of the bio-solids to ambient air.

[41] Furthennore, the record demonstrates that the MOECC, who reviewed the reports, 
determined that there had been an error in how the source testing was completed in the Compost 
Buildings and therefore any excessive odours from those buildings were of little importance. 
Subsequently, the MOECC also attended in August 2017 to investigate an odour complaint and 
actually toured the Tipping Building that time. It was determined that the odour was not being 
generated from the Tipping Building but was a result of an off-site odour which was agricultural 
based.

[42] Ultimately, the MOECC agreed that any source testing could be delayed and could be 
redone in spring/summer of 2018. It was apparent that the MOECC was largely unconcerned 
with the contents of the Pinchin and Stantec reports.

[43] Of further importance is the fact that Ms. Katy Potter, an employee of the MOECC who 
attended at the site, agreed via an email exchange with BDO on December 6, 2017 that the 
MOECC found no reason to assess the Tipping Building. It was determined that the on-site 
odour was not being generated from the Tipping Building but that it was off-site and it was 
agriculturally based.

[44] Perhaps of the greatest significance is another email that Ms. Potter sent to BDO on 
November 8, 2017 wherein she confirmed that she did a site visit with “an outside 
operator/consultant” of SusGlobal on September 26, 2017. That operator/consultant provided 
Ms. Potter with an estimate of 400 MT of organic waste in the Tipping Building. This is within 
the acknowledged acceptable range and is in keeping with the estimates, referred to above, 
provided by Allan Hamilton.

[45] I have not noted each and every document that was provided to me by SusGlobal (or for 
that matter BDO) in my review of the Pinchin/Stantec Reports. Suffice to say, however, that the 
aforementioned documentation, which in my view is the most significant, does not support an 
allegation that there was excess organic waste in the Tipping Building during the time BDO was 
in possession. The exercise that I was put to by SusGlobal amounts to a review of e-mails and 
other documents prepared by persons who did not provide direct evidence on this point, often 
lacking context and leading to no real reliable conclusions. If anything the e-mails and 
documents suggest that Pinchin itself had no knowledge of the amount of organic waste in the 
Tipping Building, nor was the MOECC concerned of either the amount of organic waste in the 
Tipping Building or the odour sampling.

[46] In my view, therefore, there is no credible evidence in the Pinchin or Stantec Reports to 
suggest excess organic waste. Further, given the above, there was no reason for BDO to advise 
SusGlobal of any alleged difficulties.
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3. Calculations performed by Mr. Hamaliuk and Mr. Pora

[47] It addition to the photographic evidence and the Pinchin Report, dealt with above, 
SusGlobal relies, perhaps most heavily, on the calculations performed by Mr. Hamaliuk in his 
supplementary affidavit (particularly at paragraphs 22-32) and by Mr. Pora in his report. Their 
calculations conclude that there was approximately 2,100 MT of organic waste in the Tipping 
Building at the time of closing.

[48] Both Mr. Hamaliuk and Mr, Pora base their calculations on the amount of actual organic 
waste that was delivered to the facility, via truck, during the time frame in which BDO operated 
the facility. These deliveries were recorded in ‘‘Material Reports” which appear to have 
accumulatively recorded deliveries of organic waste.

[49] Of importance in analyzing these calculations is the fact that Grade A compost is created 
by blending leaf/yard waste and organic waste at a 75:25 ratio. On average, approximately one 
windrow will be created each week and the windrow would weigh between 450 and 500 MT.

[50] Messrs. Hamaliuk and Pora engaged in analyses where they determined, in their view, 
how much organic waste would have been used during the 23 week receivership period to make 
the compost. They concluded that there would have been approximately 2,100 MT of organic 
waste left in the Tipping Building at the date of closing, September 15, 2017.

[51] SusGlobal submits, therefore, that even if it was acceptable to have up to 500 MT of 
organic waste in the Tipping Building this amount is far in excess of what is allowable and 
significantly out of compliance with the MOECC guidelines.

[52] BDO hotly contests the calculations prepared by Messrs. Hamaliuk and Pora. While I 
agree that using actual deliveries is a useful way to determine the amount of organic waste at the 
site, I agree with BDO that the calculations prepared by Messrs. Hamaliuk and Pora are of no 
real probative value and I accept the calculations performed by BDO.

[53] In my view, the flaw in SusGlobal’s calculations is set out in paragraph 22 of Mr. 
Hamaliuk’s supplementary affidavit wherein he deposed as follows:

22. To produce Category A Compost at the Process Rate 
During the Receivership and Ratio using a Full Windrow per week,
BDO would have been required to process (25% of 500 MT) 125 
MT of Biosolid Content (per week) and (75% of 500 MT) 375 MT 
of Leaf/Yard Content (per week), to a total Compost Mixture 
amount of 500 MT. (See Calculation at Exhibit “5” - Category 
A Compost Calculation, Full Windrow)

[54] As can be seen, in conducting his analysis Mr. Hamaliuk, as did Mr. Pora, assumed that 
in creating a full 500 MT windrow of Category A compost it would consist of 125 MT of organic 
waste and 375 MT of leaf/yard content.
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[55] The analysis that was performed by BDO in its Supplement to the Fourth Report to the 
Court demonstrates why this is an error. In that report BDO analyzed Mr. Hamaliuk’s 
calculations and identified what I accept to be the flaw. Mr. Hamaliuk, based on the fact that 
Grade A compost is comprised of 25% organic waste on a dry weight basis and 75% leaf/yard 
waste (therefore 1 part organic waste per 3 parts leaf/yard waste) that this would result in 
windrows that consist of 125 MT of organic waste and 375 MT leaf/yard waste.

[56] The flaw is that, by volume, however the 1:3 part ratio equals approximately 1:1 by 
actual weight, This stems from the fact that organic waste is naturally heavier. This would result 
in the windrows not consisting of 125 MT of organic waste (assuming a windrows is 500 MT in 
total weight) but rather 250 MT. A 500 MT windrow would consist of 250 MT of organic waste 
as opposed to the 125 MT advanced by Mr. Hamaliuk. BDO’s argument demonstrates that Mr. 
Hamaliuk’s assumption in his calculations that one part organic waste would weigh the same as 
one part leaf/yard waste is incorrect. That this renders Mr. Hamaliuk’s and Mr. Pora’s 
calculations meaningless.

[57] For ease of reference, I set out below the BDO1 analysis as set out in the Supplment to 
the Fourth Report:

2.0 Incorrect Statements/Facts in the Supplemental Hamaliuk Affidavit

2.0.1 The Supplemental Hamaliuk Affidavit outlines Mr, Hamaliuk's 
understanding of the Environmental Compliance Approval (“ECA”) and 
applicable guidelines to perform a series of calculations relating to the mix of 
Wind rows and the quantum of bio-solids inventory in the Tipping Building,
Based upon his calculations, Mr. Hamaliuk asserts that the Receiver could not 
have processed the quantum of bio-solids that were received during the 
receivership period. As outlined further below, the Receiver disagrees with this 
assertion.

2.0.2 We have reviewed the Supplemental Hamaliuk Affidavit in support of 
the SusGlobal Claim and the Receiver is of the view that the information 
contained therein is misleading. The Receiver continues to rely on the previous 
statements provided in the Fourth Report to the Court and prior reports. The 
Ontario Compost Quality Standards (the “Compost Standards”) provided at 
Tab 1 of the Supplemental Hamaliuk Affidavit provide several requirements in 
respect of compost and composting facilities. All weights for the materials 
processed at Astoria provided at Tab 2E of the Hamaliuk Affidavit included 
in the SusGlobal Motion is natural or "wet" weight of the materials.
However, the information in the Compost Standards is premised on "dry 
weight" which Mr, Hamaliuk noted, but omitted from the calculations 
included in the Supplemental Hamaliuk Affidavit. Such an omission renders 
these comments and submissions meaningless.

1 The analysis refers to “bio-solids", which I describe in these reasons as organic waste.

I
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2.0.3 As noted previously in the Fourth Report at paragraph 2.1 .3(2), and 
referenced in the Supplemental Hamaliuk Affidavit at paragraph 15, the blended 
materials in the Tipping Building would contain approximately 60% moisture 
(well more than half the weight ) immediately prior to placement m the 
Windrow. The moisture content of other materials varies significantly.

2,0.4 As such, using "wet weight" to draw conclusions, as SusGlobal 
Belleville has done, and comparing them to metrics based upon "dry weight" is 
wholly inappropriate and incorrect.

2,0.5 Based on a review of the Supplemental Hamaliuk Affidavit by the 
Receiver and Mr. A1 Hamilton, the latter of whom operated the Site prior to 
and during the receivership without any significant concerns identified by 
the MOECC, it is the Receiver’s view that Mr. Hamaliuk has miscalculated 
the figures in the Supplemental Hamaliuk Affidavit relating to the use of 
bio-solids in the production of Astoria Wind rows as follows:

1) Grade A compost is comprised of 25% or less bio-solids on a ’’dry 
weight" basis, To achieve this, Astoria used a Carbon: Nitrogen ratio 
that is 3:1 by volume and which equates to approximately 1:1 by weight. 
Meaning three buckets of leaf I and yard (Carbon) to 1 bucket of bio
solids (Nitrogen). Mr. Hamaliuk's calculations assumes that one bucket 
of bio-solids weighs the same as a bucket of dry leaf and yard waste, 
which is incorrect, and which renders the calculations dependent upon 
those facts meaningless and misleading. [Underline in original]

2) In contrast to the calculations contained in the Supplementary Hamaliuk 
Affidavit (i.e. that each Windrow consisted of 112.5 to 125 tonnes of bio
solids and 337.5 to 350 tonnes of Leaf & Yard ), the Gore Windrows built 
by Astoria are estimated to contain approximately 225 - 250 tonnes of bio
solids and 225 - 250 tonnes of Leaf & Yard waste for each Windrow. Mr. 
Hamaliuk points out that he believes 4,952 of tonnes (or a weekly average of 
215 tonnes) of bio-solids were received during the receivership period. The 
Receiver notes the period is 22 weeks and 1 day and believes that 
approximately 5,200 tonnes were received during this period, being an 
average of235 tonnes per week.

3) Based on either of Mr. Hamaliuk's or the Receiver’s estimates of between 
215 to 235 tonnes of bio-solids received per week, the quantum received is 
in line with the quantum required to process the Windrows built during the 
receivership period (i.e, an average of 1 per week). [Emphasis Added]

[58] I accept the calculations prepared in “Chart 1” provided to me at the hearing by EDO, 
without objection. As per those calculation, using a weight ratio of 1:1 on a wet weight basis, I 
agree that, ultimately, the amount of organic waste in the Tipping Building would have been at 
or near the 150 MT as per the regulation and certainly below the 500 MT that SusGlobal 
concedes is acceptable.

[59] This estimate is also close to the aforementioned calculations prepared by Allan Hamilton 
(403 MT as of September 26) and the estimate provided by the SusGlobal operator/consultant 
(400 MT of organic waste) as quoted by Ms. Potter in her aforementioned e-mail.
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[60] I should note, that in addition to SusGlobal taking issue with Allan Hamilton’s 
calculation, they also alleged he knowingly misrepresented the amount of organic waste in the 
Tipping Building.

[61] First, I do accept that there were problems with Allan Hamilton’s calculations - he had to 
correct them once and ultimately explain another error/misstatement. I do however accept the 
final calculations as being generally accurate since, as noted, they generally correspond with the 
BDO calculations and the estimate provided by the SusGlobal operator/consultant.

[62] Further, Allan Hamilton was one of the best people to comment on the amount of organic 
waste in the Tipping Building. He also provided a diagram to illustrate the design, layout, and 
raw materials stored in the Tipping Building which support his estimate of approximately 400 
MT. SusGlobal took no steps to try to elicit evidence from Allan Hamilton or examine him with 
respect to his conclusions for the purposes of this motion. There is no credible or reliable 
evidence in, this motion to support the bald allegation that Allan Hamilton was dishonest or 
manipulated the numbers.

[63] Of interest, however, is the fact that emails passed between Allan Hamilton and Mr. 
Hamaliuk in September 2017. In those emails Mr. Hamaliuk indicated that the facility would be 
closing and processing would be limited. Mr. Hamilton expressed concern that this would 
stagnate the process to create Grade A compost and it would take weeks to recover. This affords 
some insight as to operations post-closing which may have led to a buildup of organic waste.

[64] SusGlobal also takes great issue with much, if not all of Allan Hamilton’s evidence, 
including, but not limited to his observation that on average 1-1,5 windrows were created per 
week. I have reviewed all of this evidence and find that while his use of words, may at times, 
have been imprecise, I do not have any qualms concerning credibility. Once again, SusGlobal, 
had it seen fit, could have had Allan Hamilton testify to put evidence squarely before this court. 
It did not. It is also interesting to note that while SusGlobal takes aim at Allan Hamilton’s 
credibility, Mr. Hamaliuk also provided inaccurate information in his November 4,2017 email to 
BDO where he claimed to have pictures and MOECC estimates of inventory over 1,500 MT 
when this was not the case. This is incorrect and was either a mistake or an exaggeration. In my 
view, all this underscores the fact that both sides attempted to raise credibility issues that were of 
little assistance.

[65] Other than Mr. Hamaliuk’s photograph review and calculations, I should note that he also 
provided affidavit evidence containing a number of assumptions on his part. In my view, this 
affidavit evidence as to the amount of organic waste in the Tipping Building is of no probative 
value. I do not propose to repeat each and every instance of the evidence but examples of 
recitation of bald, substantiated statements are contained in paragraphs 48, 49, and 61 of his 
November 29, 2017 affidavit. It was in this affidavit that Mr. Hamaliuk came up with the 
estimate of 1,500 MT.

[66] Last, it also worth noting that in the event that there was an accumulation of organic 
waste after SusGlobal took possession of the facility there are notations from both Ben and Allan 
Hamilton that SusGlobal failed to purchase equipment at the facility to maintain the level of
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operations required to remain within a compliance of ECA requirements and that SusGlobal 
decreased its processing so that less organic waste was being used to create Grade A compost. 
Admittedly, the evidence is confused in this regard since there are also product reports of regular 
production of windrows, but post-closing they identified clear problems with production that 
may explain the buildup of organic waste.

The Asset Purchase Agreement (APA)

[67] In any event, the sale of the Property is governed by the APA dated July 27,2017.

[68] Of importance are the following provisions:

2.8 Assumption of Liabilities

(1) At the Time of Closing, the Purchaser will assume and thereafter fulfil, 
perform and discharge when due the following Liabilities of Astoria 
outstanding as at the Closing Date (collectively, the “Assumed Liabilities”):

(a) all Liabilities relating to or arising from the Purchased Assets under 
Environmental Laws from and after the Closing Date including, 
without limitation, any costs and expenses associated with any 
ongoing work in process from and after the Time of Closing 
required to be carried out in order to comply with any 
Environmental Laws provided that it is agreed by the parties hereto 
that such ongoing work shall not include the work described in Section 
4.02(9) below. [Emphasis Added)

3.03 "As Is, Where Is"

(1) The Purchaser acknowledges and agrees that it is purchasing the Purchased 
Assets on an "as is, where is" basis and on the basis that the Purchaser has 
conducted to its satisfaction an independent inspection, investigation and 
verification of the Purchased Assets (including a review of title), Assumed 
Liabilities and all other relevant matters and has determined to proceed with 
the transaction contemplated herein and will accept the same at the Time of 
Closing in their then current state, condition, location, and amounts, subject.to all 
Permitted Encumbrances. [Emphasis Added]

[69] The transaction involved two sophisticated parties. There was a competitive sales process 
in which SusGlobal was the successful purchaser, SusGlobal knew, as per s. 2.8, that it was 
assuming any outstanding liabilities arising from any environmental laws. Most significantly, as 
per s. 3,03, it acknowledged it had conducted to its satisfaction an independent inspection, 
investigation and verification of the purchased assets and was purchasing the Purchased Assets 
on an “as is, where is”, basis.
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[70] Even if SusGlobal’s evidence, taken at its highest, is true, the amount of excess organic 
waste that they now complain of was in plain view. BDO made the facility available to 
SusGlobal and representatives of SusGlobal did tour the facility on numerous occasions. They 
also had full access to, and did review, relevant data. This is not a case of any form of hidden or 
latent defect. There is also no credible or reliable evidence that BDO knowingly concealed 
information.

[71] As a result, in my view, s. 3.03 absolves BDO of any liability.

[72] In this regard, I rely upon the decision of Justice Lax in Antorisa Investments Ltd. v. 
172965 Canada Ltd. (2006), 82 O.R. (3d) 437 (Ont. S.C.J.), wherein she held:

77 A plaintiff cannot rely on its own lack of diligence to fix 
responsibility upon the defendant. Nor do I see why the law should 
come to the assistance of a purchaser in these circumstances. As 
Master Funduk stated in Toffoli v. Rozenhart:

... It cannot seriously be argued that the essential terms of 
an agreement for the sale of land disappear because title is 
transferred to the purchaser.

That submission, if indeed that is what is submitted, would mean 
that a purchase "as is" is a purchase "as is" until title is transferred 
and stops being a purchase "as is" the moment title is transferred.
That is just not sensible, intellectually or legally,

78 The law already provides some protection for a purchaser to 
ameliorate the consequences of the caveat emptor doctrine. Fraud, 
mistake and negligent misrepresentation can be the basis for an 
action for rescission or damages. A vendor may also be liable to a 
purchaser for hazards on a property, if a cause of action for latent 
defect is made out, Antorisa concedes that no cause of action lies 
against the defendants, presumably because the decision of the 
Ontario Court of Appeal in Tony's Broadloom would appear to 
foreclose such a claim in circumstances where the purchaser has 
had the opportunity to conduct its own diligence.

[73] This conclusion is consistent with the decision of Justice Wilton-Siegel in Crate Marine 
Sales Ltd, Re, 2017 ONSC 178, where he also dealt with the issue of purchased assets on and 
“as is, where is” basis (see paras. 28, 29, and 45). In that case, as is this case, there were no 
representations or warranties negatively affecting BDO.

[74] Based on the circumstances surrounding the purchase and the aforementioned provisions 
of the APA, it can now not complain of gross negligence or willful misconduct.
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[75] Alternatively, even in the absence of the aforementioned provisions in the APA if I were 
to conclude that there was somewhere in the neighbourhood of 1,300 - 2,100 MT of organic 
waste in the Tipping Building as initially alleged by SusGlobal I do not accept that this would 
constitute pritna facie evidence of willful misconduct or, alternatively, gross negligence. While 
violation of the EGA could, in some circumstances, lead to liability, I do not accept that any 
amount in excess of 150 MT would automatically form a cause of action. First, SusGlobal 
concedes that up to 500 MT of organic waste could be stored in the Tipping Building at any 
time. As noted, in my view, this amount could even be higher depending on the processing that 
was taking place, Further, it is uncertain as to how much organic waste was being “stored” as 
opposed to “processed” at any given time. Presumably, this is what led to the MOECC’s lack of 
interest when it was told that approximately 1,300 MT of organic waste could be in the Tipping 
Building. Based upon this lack of real concern, or any following investigation, I do not accept 
SusGlobaFs contention that BDO operated the business “illegally”. It certainly appears from the 
record placed in front of me that the MOECC obviously allowed some “given and take” with 
respect to the amount of organic waste contained in the Tipping Building.

Disposition

[76] In all of these circumstances I cannot conclude that the evidence discloses a prima facie 
case that EDO’s conduct, during the 23 week period it operated the facility, demonstrated a 
marked departure from the standards which reasonable and competent people in such 
circumstances would have acted or conducted themselves. There is certainly nothing to suggest 
that BDO was doing anything it knew to be wrong or engaged in recklessly indifferent conduct. I 
also, therefore, do not find that BDO breached the APA or the Appointment Order.

[77] Based on the foregoing reasons, SusGlobal’s motion is dismissed with costs.

[78] If the parties cannot agree on costs, they can provide written submissions, not to exceed 
three pages plus a bill of cost. BDO should provide its submissions within three weeks with 
SusGlobal to follow 14 days thereafter.

Released: May 17,2018
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MOTION by defendants to admit further evidence after disposition of motion for summary judgment.

M.L. Edwards J.:

Overview

1 Summary judgment is intended, as the name suggests, to provide a party with a means to obtain a summary form of 
judgment without all of the forensic machinery that is attendant with a full blown trial. Summary judgment is intended 
to provide a means to obtain justice in a summary and speedy fashion. The time, effort and costs attendant with the 
issues that this court has had to deal with on the summary judgment motion before it do not reflect the post Hryniak 
approach to civil litigation.

2 On July 16, 2015, I rendered my decision with respect to the plaintiffs motion for summary judgment. The 
unsuccessful defendants on that motion for summary judgment now move pursuant to rules 52.10 and 59.06 of the Rides 
of Civil Procedure, R.R.O. 1990, Reg. 194 (hereinafter the Rules), to have this court receive further evidence that was 
not before the court during the hearing of the original motion for summary judgment.

The Facts

3 Settlement negotiation between the parties began in April 2013. The evidence before me on the original motion 
for summary judgment, as it relates to the question of whether there was a settlement, included three emails and two 
cheques. The first cheque is dated April 12, 2011, bore cheque number 002883 and was in the amount of $7,219.28. The 
second cheque was also dated April 12, 2011, bore cheque number 011991 and was in the amount of $13,626.40. Both 
cheques were payable to R & G Draper Farms ("Draper").
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4 As I noted in my reasons, I was not provided with any evidence as to when the cheques were actually negotiated 
and deposited by Draper. The evidence that the defendants now seek to place before the court is when the cheques were 
negotiated. In that regard, the defendants place before the court, bank statements of the defendants which reflect when 
the cheques were negotiated. In that regard, the bank statements reflect both cheques were cashed on April 18, 2011.

5 During the course of argument of the original motion for summary judgment, I raised with counsel, a concern that I 
had relating to when the cheques were cashed. At no time during the course of the dialogue that I had with defence counsel 
was there any suggestion that the defendants wanted an adjournment so they could place before the court, evidence that 
clearly would have been available to establish when the cheques were cashed.

6 There is nothing in the new evidence that is placed before the court that suggests at any time between when the 
settlement negotiations began in April 2011 through and until when these proceedings began that the defendants ever 
sought to have the cheques and/or the money returned to the defendants.

7 The settlement negotiations began with an overture by the defendants to the plaintiff by way of an email, dated 
April 12, 2011, proposing a reduction in the amount owed to the plaintiff to an acknowledged amount of $189,603 with 
payments to be made monthly in the amount of $20,000. This email referred to the fact that two cheques would be sent 
to the plaintiff. Those are the cheques that are now the subject matter of this motion to receive fresh evidence.

8 The bank statements now reflect the fact that the plaintiff cashed the cheques on April 18. On April 19, the plaintiffs 
representative proposed that the monthly payments should be $40,000 and not $20,000. There was no response to the 
email of April 19 and, despite the fact that the defendants would have known that the plaintiff had cashed the cheques, 
no effort was made by the defendants to obtain the money back from the plaintiff. Even if it had not been possible for the 
defendants to place stop payments on the cheques, it would have been an easy task for the defendants to have emailed, 
written or in some way demanded through legal process the $20,845.68 which had been taken out of the defendant's 
bank accounts when the plaintiff cashed the cheques.

Position of the Defendants

9 The position of the defendants on this motion to receive fresh evidence is based on a misguided understanding of 
what occurred between the parties the day after the defendants had proposed terms of settlement that included fixing the 
defendants' debt in the amount of $189,603 with payments to be made on a monthly basis in a fixed amount of $20,000. 
The defendants argue that what occurred on the day after the defendants email proposing terms of settlement was:

That the plaintiff then called the defendants the very next day on April 19, 2011, after cashing the cheques to reject 
the offer to settle and try to get more money.

(Defendant's factum, paragraph 23)

10 In fact, what occurred on April 19,2011, was an email from the plaintiffs representative indicating that the plaintiff 
was expecting $40,000 per month and not $20,000 as proposed in the defendant's email of April 18.

11 The defendants argue that the evidence now sought to be filed goes to the material points in issue on the motion 
for summary judgment, and that court should consider the following factors:

(a) There was no opportunity for the defendants to put a stop payment on the subject cheques;

(b) The issue of the purported settlement was advanced by the plaintiff as one of eleven other issues before the court 
on the summary judgment motion;

(c) The Royal Bank statements were not included in any of the sixteen volumes of motion materials filed by either 
party;
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(d) The date the cheques were cashed by the plaintiff was not the subject in any of the affidavits filed by either party;

(e) The date the cheques were cashed was not brought up at cross-examinations by either party;

(f) Had the defendants know the date the cheques were cashed would be the basis for deciding the motion for 
summary judgment, they would have included the Royal Bank statements to prove the date on which the cheques 
were cashed;

(g) Had the Royal Bank statements been before the court to confirm the date when the cheuqes were cashed, this 
evidence would likely have had a material effect on the outcome of the decision, given the importance the defendants 
suggest this court attached to the date; and,

(h) It would be unfair, unjust and highly prejudicial for the court to not accept the Royal Bank statements as 
evidence.

Position of the Plaintiff

12 The plaintiff takes the position that the Royal Bank statements which the defendants seek to place before the Court 
was evidence that the defendants could have put into its motion materials, but chose not to. As such, it is argued the 
defendants do not meet the test for fresh evidence or for reconsideration.

13 The plaintiff further argues that whether the cheques were cashed prior to the plaintiffs email of April 19, 2011, 
does not change the result because the defendants never asked the plaintiff for the return of the monies paid. In that 
regard, plaintiffs counsel refers to paragraph 29 of my original Reasons, where I stated:

... I am satisfied that the fact that the defendants did not put a stop-payment on the two cheques totaling $20,845.68 
was more than a good faith attempt on the part of the defendants to continue negotiations. Rather, I am satisfied 
that the defendants fully intended that those cheques would be cashed by the plaintiff as evidence that there was a 
binding settlement between the parties. The fact that Taylor did not respond to Ohri's email of April 19,2011 in any 
way, shape or form, in my view demonstrates that the defendants intended to be bound by the proposed counter
offer of $40,000.00 per month when it allowed the cheques to be cashed.

The Law

14 There is little caselaw that deals with the type of fact situation confronted by the defendants' motion to adduce 
further evidence on a summary judgment motion after the motion has already been determined. It might be suggested 
that the simple answer to such a motion can be found in the often cited requirement that both sides are expected to put 
"their best foot forward" on a motion for summary judgment and that the court can assume that all of the necessary 
evidence to decide the summary judgment motion has been put before the court by the parties. This is particularly so 
where the parties are represented by counsel.

15 The defendants rely on rule 52.10 of the Rules, which provides that where, through accident, mistake or other cause, 
a party fails to prove some fact or document material to the parties case, the judge may proceed with the trial subject 
to proof of the fact or documents afterwards, and at such time and on such terms as the judge directs. This rule, on its 
face, deals with how the court is to proceed after a trial where one party seeks to admit evidence after a trial where no 
formal order has yet been issued. This rule, in my view, gives some guidance to the court in terms of how fresh evidence 
on a motion for summary judgment might be received.

16 The defendants also rely on rule 59.06 of the Rules, which states.

An order that contains an error arising from an accidental slip or omission or requires amendment in any particular 
on which the court did not adjudicate may be amended on a motion in the proceeding.
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17 The defendants argue that, in this case, rule 59.06 would apply because there was an error made, in that the court 
did not appreciate that the cheques were cashed before the offer was rejected and as such, there was no opportunity for 
the defendants to stop payment. In that regard, the defendants argue that the court made numerous findings of intention 
on the part of the defendants "by allowing" the cheques to be cashed as follows:

(a) The only conclusion that this court can reach with respect to the cheques paid to the plaintiff is if they were paid 
in contemplation of the terms of settlement set forth in the email of April 12, 2011 from Taylor to Ohri (paragraph 
15 of the original Reasons);

(b) By finding that these defendants fully intended that the cheques would be cashed by the plaintiff as evidence that 
there was a binding settlement between the parties (paragraph 29 of the original Reasons);

(c) By finding that the fact that Taylor did not respond to Ohri's email of April 19, 2011, in any way, shape or form 
demonstrates that these defendants intended to be bound by the proposed counteroffer of $40,000 per month, when 
it allowed the cheques to be cashed (paragraph 29 of the original Reasons); and,

(d) By finding that when the defendants did not put a stop payment on the aforesaid cheques and allowed them to 
be negotiated/cashed by the plaintiff, this reinforced his conclusion that there was, in fact, an agreement reached, 
not only with respect to the principle amount, but also the terms of payment (paragraph 33 of the original Reasons).

18 The answer to the suggestion that my original order contained an error arising from an accidental slip or omission 
based on a misguided finding with respect to the timing of the negotiation of the cheques, can be found in the fundamental 
statement of fact that at no time between April 18, 2011 and thereafter, was there any effort or demand made by the 
defendants for repayment of the $20,845.68.

19 The test to introduce fresh evidence on an appeal incorporates much of the test applied where a party seeks to 
reopen a trial after judgment has been announced, but before it is entered. On an appeal, what has been referred to as 
the Palmer test requires the party seeking to adduce fresh evidence must show:

(a) the evidence could not, through due diligence, have been adduced at trial;

(b) the evidence is relevant, in that it bears on a decisive or potentially decisive issue;

(c) the evidence is credible; and,

(d) the evidence, if believed and taken with the other evidence, could be expected to effect the result.

20 On a motion seeking to reopen a trial after judgment has been announced, but before it is entered, the parties 
seeking to adduce that evidence must show:

(a) that the evidence he or she seeks to adduce is such that if it had been presented at trial, would probably have 
changed the result; and,

(b) the party must prove that the evidence could not have been obtained by reasonable diligence before the trial.

21 Recently, the Supreme Court of Canada in R. v. A. (J.), 2011 SCC 17 (S.C.C.), at paragraph 7, refers to the criteria 
for admissibility of fresh evidence established in R. v. Palmer (1979), [1980] 1 S.C.R. 759 (S.C.C.), and had occasion to 
comment on the due diligence test as follows at paragraph 8:

The appellant essentially concedes that he cannot meet the due diligence criteria, as this evidence obviously could 
have been adduced at trial. He submits, however, that this factor should not be determinative. Trial counsel 
explained in an affidavit that he did not consider retaining any kind of expert to examine the photos of the mark on 
his client’s finger, as it seemed to him that "the mark was a minor generic scratch" which in fact appeared inconsistent
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with the complainant's testimony. Further, the Crown did not contemplate calling expert evidence about the mark. 
I agree that the due diligence criteria should not trump the other Palmer criteria, particularly in circumstances such 
as here, where trial counsel's strategy was not unreasonable given the nature of the anticipated Crown evidence.

22 It is apparent from the decision of the Supreme Court of Canada in R v. A. [1990 CarswellQue 17 (S.C.C.)] that 
the due diligence requirement to adduce fresh evidence will not trump the other Palmer criteria, particularly where there 
could be a miscarriage of justice. This is particularly so in a criminal context.

23 The due diligence requirement for the admission of fresh evidence in a civil proceeding where the issue between 
the parties is usually money versus the potential incarceration of an accused in a criminal proceeding is, however, very 
different.

24 The due diligence requirement in a civil action is fundamental so as to ensure there is finality with the trial judge's, 
or in this case, the motion judge's decision. A trial, and for that matter, a motion for summary judgment, is not a "dress 
rehearsal" as Spies J. stated in Lo v. Ho, [2010] O.J. No. 1055 (Ont. S.C.J.), at paragraph 40:

... counsel cannot and should not assume that the court will be receptive to reopening a trial to hear evidence 
that they decided not to call or mistakenly forgot to lead. There are no exceptional circumstances or any concerns 
that dismissing the motion will result in a miscarriage of justice that would warrant relaxing the "due diligence 
requirement" in this case. To the contrary, if counsel could obtain an order reopening a trial in these circumstances, 
in my view, that would amount to abuse of the court's process.

25 On the facts of the motion before me, there can be absolutely no doubt that the timing of when the cheques were 
cashed was something that was well within the possession, power or control of the defendants to place evidence before 
the court on that issue. The actual cheque, both front and back, could have been filed as an exhibit, or as occurred on this 
motion, the bank statements reflecting when they were cashed, could equally have been part of the defendant's motion 
materials. The defendants chose, for whatever reason, not to put that evidence before the court, perhaps because they 
did not see it as a material issue.

26 In my view, the due diligence requirement of the Palmer test remains an important part of the context within which 
fresh evidence will be received by the court, whether it be at trial or on a motion for summary judgment. There must 
be finality to the court's judgments within the context of civil litigation. This, in my view, is particularly so on a motion 
for summary judgment, where the court for years has assumed that the parties have placed before the court, all relevant 
evidence, and that they have put their best foot forward.

27 Even if I were to relax the due diligence requirement for the receipt of the fresh evidence, sought to be adduced 
by the defendants, in my view, it would have made no difference to the ultimate result. As I have already noted, once 
the plaintiff had responded to the defendant's email of April 18 with a suggestion of an increased monthly payment of 
$40,000, no response was forthcoming from the defendants, either repudiating this revised term of settlement or a demand 
that the $20,845.68 be returned. While my original Reasons may have referred to the absence of any stop payment on 
the cheques, the same analysis in my view holds true with respect to the fact that the defendants failed to demand the 
$20,845.68 be repaid by the plaintiff.

28 The defendants' motion to adduce fresh evidence is therefore dismissed. The parties have agreed on costs and the 
defendants shall pay to the plaintiff, costs fixed in the agreed upon amount of $2,500, inclusive of HST.

29 In addition to the defendants' motion seeking to adduce fresh evidence, this court was called upon to determine 
whether or not the court's finding of a settlement was determinative of the defendants counterclaim.

30 When the motion was originally heard on June 17, 2015,1 engaged counsel in discussion as to how best to deal 
with all of the various motions that were before me. I suggested to counsel, that dealing with the question of whether 
or not there was a settlement could ultimately assist the parties with respect to the outcome concerning the remaining

vVC ifU'rwNext CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



motions, including the viability of the defendants' counterclaim. It was conceded by counsel for the defendants during 
the course of those discussions that if I decided the question of settlement in favour of the plaintiffs that this likely would 
pose significant difficulties for the defendants with respect to their counterclaim. I remain of the view that having now 
found in favour of the plaintiff on the question of whether there was a settlement of the debt owed by the defendant to 
the plaintiff that the most likely outcome with respect to the defendants' counterclaim would be that the counterclaim 
is subsumed within that settlement.

31 While I may be of that view, at this stage of the proceedings, it would, in my opinion, be unfair not to allow the 
defendants to proceed with their counterclaim, while at the same time allowing the plaintiffs to take the position that the 
determination of the settlement incorporated implicit terms that there would be a mutual release of all potential claims 
between the parties as they existed as of mid-April 2011.

32 The order therefore that shall issue, which flows from my determination at the motion for summary judgment 
is simply an order requiring the defendants, Nature's Finest, Kejay Farms and Kejay Investments Inc., to pay to the 
plaintiff, the sum of $168,757.32.

33 If there are any other administrative issues that flow from my order as it relates to pre-judgment interest, costs or 
anything else, the parties may make arrangements through my assistant for a conference call.

34 While I am not seized of this matter, I am prepared to case manage this case and/or to conduct a pretrial in an 
effort to bring this protracted litigation to an end.

Motion dismissed.

R & G Draper Farms (Keswick) Ltd, v. Nature's Finest..., 2015 ONSC 7035,,.,
2015 ONSC 7035, 2015 CarswollOnt 17539, 260 A.C.W.S. (3d) 260 ...... .....
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Golam Mehedi, Appellant and 2057161 Ontario Inc. (c.o.b. Job Success), 
M.A. Hameed, Wendell Lacombe and Dale Smith, Respondents

Cronk, Lauwers, van Rensburg JJ.A.

Heard: September 4, 2015
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Docket: CA C59772

Counsel: Golam Mehedi, for himself
Ranjan K. Agarwal, Joseph Marcus — amicus curiae
Dale Smith, acting in person and as agent for all Respondents

Subject: Civil Practice and Procedure; Contracts; Evidence

APPEAL by plaintiff from decision dismissing motion pursuant to R. 59.06 of Rules of Civil Procedure to permit plaintiff 
to lead new evidence after the dismissal of claim.

Lauwers J.A.:

1 The motion judge refused an order under rule 59.06 of the Rules of Civil Procedure, R.R.O., 1990,Reg. 194 permitting 
the appellant to lead new evidence after the dismissal of his claim by the trial judge. The evidence, if accepted, could cast 
doubt on the veracity of the testimony of the respondents on which the trial judge relied. The circumstances are most 
unusual. For the reasons set out below, I would allow the appeal.

The Trial Decision

2 According to the appellant, the respondents, operating as "Job Success", promised to find him a job paying $70,000 
per year within two months; he paid them a fee of about $3,700. He sued when they were unable to find him the job.

3 The trial judge dismissed the case for oral reasons given on June 23, 2011. He accepted the trial testimony of the 
respondents Hameed and Lacombe, whom he found to be credible witnesses. He stated: "On the evidence before me, 
there is no basis for a finding that Job Success or any of the defendants made any promises or commitments to Mr. 
Mehedi that they did not fulfill."

4 The trial judge added:

Mr. Mehedi's understanding of the commitment he claims they made to him is not supported by any independent 
evidence and, in my view, it is unrealistic and unreasonable under the circumstances. Although Mr. Mehedi may 
honestly believe he was given the commitment he testified he had received, there is no reasonable basis for his belief 
and it is not supported by either the viva voce or documentary evidence.

5 The trial judge specifically found "there was never a promise to find the plaintiff a job within any specified time 
frame or at any specified salary range."
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6 This court dismissed the appellant's appeal from the trial judgment by way of endorsement on January 23, 2012: 
Mehedi v. 2052761 Ontario Inc., 2012 ONCA 46 (Ont. C.A.).

The Proposed New Evidence

7 Shortly after this court's decision, the CBC broadcast an episode of the television program Marketplace, which put 
into question the evidence given by the respondents at the trial. The appellant moved before this court for directions 
on the procedure for introducing fresh evidence, since the trial decision had been upheld on appeal. In his ruling on the 
motion, Juriansz J.A., sitting in chambers, explained the situation, at paras. 5-6:

On February 17, 2012, the CBC broadcast an episode of Marketplace titled "Recruitment Rip-off. Marketplace, 
using hidden cameras, purports to expose how a recruitment agency, carrying on business as "Toronto Pathways", 
exploits vulnerable unemployed persons by promising to find them good jobs in exchange for fees. The clients 
shown in the program are mainly unemployed immigrants newly arrived in Canada. The program shows Dale Smith 
acknowledging that "Toronto Pathways" and "Job Success" are the same business. Mr. Smith, the owner, states, 
"It is the same corporation. Same address. Brand marketing is the only reason for the change.... Brand marketing 
just allows a fresh market approach." The program states that the company has changed business names five times 
in seven years.

The program purports to show company officials unequivocally promising prospective clients that they will be 
provided good jobs to induce them to enter contracts. The defendant Mr. Lacombe is shown being asked by a 
Marketplace staffer, "So you're basically guaranteeing me that I'm going to get a job?", and responding, "Absolutely. 
And we are very good at it." The witness Mr. MacKay is also shown in the program. The program also shows 
numerous other individuals who make essentially the same allegations as Mr. Mehedi.

See Mehedi v. 2057161 Ontario Inc., 2014 ONCA 604 (Ont. C.A.).

8 Justice Juriansz directed the appellant to bring a motion to adduce fresh evidence and re-open the trial. Since the 
trial judge had declined to hear the motion because he had been assigned to criminal court, Juriansz J.A. directed that the 
motion be brought before a motion judge of the Superior Court in the ordinary way. The appellant then brought a motion 
to introduce as new evidence the Marketplace report, as well as an article in the Metro newspaper recounting similar 
statements apparently made by the respondent Dale Smith, to a reporter who was posing as a Job Success customer.

The Motion Judge's Decision

9 On November 20,2014, the motion judge dismissed the appellant's motion. His reasons, in their entirety, read:

On July 30, 2014, Juriansz J.A. in chambers directed the plaintiff to bring a motion in the normal course regarding 
the admission of new evidence and a new trial as a result. I am not persuaded that this is an appropriate case to 
exercise my discretion to reopen this matter that had already been tried by Justice Himel [Hainey], Even if the new 
evidence was allowed, I do not believe that that would reasonably affect the outcome. The action [j/c] is dismissed. 
Costs to the defendant of $500.00 payable forthwith. Order as appropriate.

10 The appellant appeals the motion judge's dismissal of his motion, and invokes both rule 59.06 of the Rules of Civil 
Procedure and the court's inherent jurisdiction.

11 Rule 59.06(2)(a) of the Rules of Civil Procedure provides:

A party who seeks to, (a) have an order set aside or varied on the ground of fraud or of facts arising or discovered 
after it was made;... may make a motion in the proceeding for the relief claimed.

The Standard of Review

Mehedi v. 2057161 Ontario Inc,, 2015 ONCA 670, 2015 CarswellOnt 15056
2011) ONCA 670, 2015 CarswellOnt 150!>6, |2015] O.J. No. 5178, ?!>8 A.C.W.S. (3d) 3... ... ........
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12 A motion judge's decision under rule 59.06(2)(a) is discretionary and attracts considerable deference from a 
reviewing court, unless the motion judge errs in principle, misapprehends or fails to take account of material evidence, 
reaches an unreasonable decision (Young v. Tyco International of Canada Ltd., 2008 ONCA 709 (Ont. C.A.)), or if the 
reasons do not set out the judge's reasoning process and reflect consideration of the main relevant factors: R. v. Sheppard, 
2002 SCC 26 (S.C.C.); Diamond Auto Collision Inc. v. Economical Insurance Group, 2007 ONCA 487 (Ont. C.A.), at 
paras. 11-12; Barbieri v. Mastronardi, 2014 ONCA 416 (Ont. C.A.), at paras. 22-23.

Analysis

13 The test under rule 59.06(2)(a) to re-open a trial that applies after the judgment or other order has been issued 
and entered was set out by Doherty J.A., speaking for the court, in Tsaoussis (Litigation Guardian of) v. Baetz (1998), 
41 O.R. (3d) 257, [1998] O.J. No. 3516 (Ont. C.A.), at paras. 41 and 44. As he noted, the onus is on the moving party 
to show that all the circumstances "justify making an exception to the fundamental rule that final judgments are exactly 
that, final." In particular, the moving party must show that the new evidence could not have been put forward by the 
exercise of reasonable diligence at the original proceedings. The court will go on to evaluate "other factors such as the 
cogency of the new evidence, any delay in moving to set aside the previous judgment, any difficulty in re-litigating the 
issues and any prejudice to other parties or persons who may have acted in reliance on the judgment."

14 In this case, the motion judge's reasons for refusing to re-open the trial are inadequate. While he briefly states what 
he views as the appropriate test, the motion judge does not describe the proposed new evidence or relate the test to it. 
He does not explain why the new evidence fails to meet the test, or why it would not, in his words, "reasonably affect 
the outcome", given the critical importance of the trial testimony of the respondents, Hameed and Lacombe, to the trial 
judge's decision. In the result, this court is unable to meaningfully review the basis for his dismissal of the appellant's 
motion.

15 In my view, the appellant has met the test under rule 59.06(2)(a) as articulated in Baetz. It is plain that the proposed 
new evidence was not available at the time of the first trial or the first appeal. The appellant did not delay in seeking relief. 
The new evidence is cogent, in that it is apparently credible and, if accepted, would probably have affected the result at 
trial; the new evidence could serve to undermine the evidence given by the respondents and bolster that of the appellant. 
That is because the video shows representatives of Job Success apparently making the same or similar promises to others 
that the trial judge found to be "unrealistic and unreasonable" with respect to the appellant. Finally, I see no prejudice 
to the respondents if the trial were re-opened.

16 Amicus submits that the motion judge erred in applying the test for re-opening a trial described by the Supreme 
Court of Canada in 671122 Ontario Ltd. v. Sagaz Industries Canada Inc., 2001 SCC 59, [2001] 2 S.C.R. 983 (S.C.C.). The 
Sagaz test was articulated in a case in which the judgment at issue had not yet been issued and entered. In the present 
case, while no formal judgment was taken out, the trial decision had been appealed. Amicus asserts that the motion 
judge ought to have applied the Baetz test, which includes the consideration of a number of different factors, including 
balancing fairness against the interest in finality.

17 In Sagaz, the Supreme Court accepted, at paras. 20 and 64, the motion judge's application of the two-part test for 
re-opening a trial described by the High Court in Scott v. Cook, [1970] 2 O.R. 769 (Ont. H.C.):

First, would the evidence, if presented at trial, probably have changed the result? Second, could the evidence have 
been obtained before trial by the exercise of reasonable dihgence?

18 Courts citing Sagaz often seem to boil the test down to these two questions (see, for example, 1057854 Ontario 
Inc. v. Kara Holdmgs Inc., [2005] O.J. No. 1144 (Ont. S.C.J.), at para. 40; Wesbell Networks Inc. (Receiver of) v. Bell 
Canada, 2013 ONSC 7814 (Ont. S.C.J. [Commercial List]); Irving Shipbuilding Inc. v. Schmidt, 2014 ONSC 5089 (Ont. 
S.C.J.), at para. 57; Madock v. Graiter, 2010 BCSC 1709 (B.C. S.C. [In Chambers])). However, the Supreme Court, at 
para. 60, added this important direction: "Appellate courts should defer to the trial judge who is in the best position to

Mehedi v. 2057161 Ontario Inc., 2015 ONCA 670, 2015 CarsweiiOnt 15056
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decide whether, at the expense of finality, fairness dictates that the trial be reopened." Plainly then, fairness is also an 
important factor, including prejudice to others who have acted in reliance on the judgment, as Baetz notes.

19 I further note that in Sagaz, the Supreme Court, at para. 63, approved the following comments by Lord Denning 
in Laddv. Marshall, [1954] 1 W.L.R. 1489 (Eng. C.A.), at p. 1491:

It is very rare that application is made to this court for a new trial on the ground that a witness has told a lie. The 
principles to be applied are the same as those always applied when fresh evidence is sought to be introduced. To 
justify the reception offresh evidence or a new trial, three conditions must be fulfilled: first, it must be shown that the 
evidence could not have been obtained with reasonable diligence for use at the trial; secondly, the evidence must be such 
that, if given, it would probably have an important influence on the result of the case, though it need not be decisive; 
thirdly, the evidence must be such as is presumably to be believed, or in other words, it must be apparently credible, 
though it need not be incontrovertible.

[Emphasis added.]

20 In my view, properly understood, the test in Sagaz goes beyond the two questions of whether the new evidence, if 
presented at trial, would probably have changed the result, and whether the evidence could have been obtained before 
trial by the exercise of reasonable diligence. It includes considerations of finality, the apparent cogency of the evidence, 
delay, fairness and prejudice, factors that were articulated by this court in its decision in Baetz. The error in this case was 
not in the motion judge's decision to apply Sagaz rather than Baetz, but in his application of the test, as I have already 
described. In this case, the new evidence meets both the Baetz and the Sagaz tests for re-opening a trial assuming there 
is any real distinction between the two.

Disposition

21 Because of the nature of the inquiry, a motion under rule 59.06(2)(a) to reopen a trial decision based on fresh 
evidence should be brought before the trial judge, who is in the best position to contextualize the fresh evidence and to 
direct the trial of an issue if appropriate: Janjua v. Khan, 2014 ONCA 5 (Ont. C.A.) at para. 11. See Sagaz, at para.60. 
This is the practice that should be followed unless there is some real impediment to the trial judge dealing with the motion.

22 I would allow the appeal, re-open the trial and remit the matter to the trial judge for reconsideration in light of 
the fresh evidence. It will be for the trial judge to determine the admissibility of the new evidence and its effects, if any, 
on the merits of the case.

23 In the circumstances, I would set aside all previous cost orders against the appellant in this matter, including the 
costs of the first trial, the appeal to this court from the first trial judgment and the costs of the motion before the motion 
judge. It will be for the trial judge to determine appropriate costs dispositions, based on his reconsideration of the case.

24 I would also award the appellant $2,000 for the costs of this appeal, inclusive of disbursements and all applicable 
taxes.

Cronk J.A.'.

I agree

van Rensburg J.A.-.

I agree
Appeal allowed and matter remitted to trial judge to hear new evidence.

Mehedi v. 2057161 Ontario Inc., 2015 ONCA 670, 2015 CarsweiiOnt 15056
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Bing Kwan Patrick Lo and Mi Yim Nancy Lo (Plaintiffs) and Yu 
Nan Ho and Ping-Chun Hsiung (Defendants / Moving Parties) 
and Newto Construction Ltd. (Third Party / Responding Party)

Spies J.

Judgment: March 16, 2010 
Docket: 05-CV-285874 PDAi

Counsel: No one for Plaintiffs
Don Harvey, Chi-Kun Shi, Heather Paterson for Defendants / Moving Parties 
Gary Wiseman for Third Party

Subject: Civil Practice and Procedure; Contracts; Torts 
Headnote
Civil practice and procedure — Trials — Conduct of trial — Additional evidence after hearing
Plaintiffs and defendants were neighbours — Defendants hired N Ltd. as contractor — N Ltd. built retaining wall 
between defendants' and plaintiffs' properties ("new wall") — There was also existing retaining wall running between 
properties ("existing wall") — New wall collapsed — Plaintiffs' brought action against defendants, which was settled — 
Defendants hired L Ltd., which rebuilt both walls for cost of $30,153 ("rebuilding costs")—Defendants commenced third 
party action against N Ltd. in contract and negligence, claiming rebuilding costs and other damages—Parties completed 
their submissions — During his deliberations, trial judge asked counsel to clarify costs associated with replacing new 
wall as opposed to existing wall — Defendants sought to present new evidence from L Ltd. regarding specifics of its 
rebuilding work and negligence of N Ltd. ("proposed evidence") — Defendants brought motion to re-open trial — 
Motion dismissed — Proposed evidence was available before trial and could have been called as part of defendants' case 
— Defendants' failure to call evidence from L Ltd. was deliberate decision made to gloss over damages they claimed — 
Failure to call L Ltd. was "glaring omission" — It was central to defendants' case to prove that N Ltd. was in breach of 
contract or negligent with respect to both walls — There were no exceptional circumstances that would warrant relaxing 
"due diligence" requirement.

MOTION by defendants advancing third party claim for permission to re-open trial to adduce further evidence.

Spies J.:

1 This motion is brought by the defendants for an order permitting them to re-open the trial to adduce further evidence, 
following the closing of submissions by both parties, pursuant to Rule 52.10(a) of the Rules of Civil Procedure, R.R.O. 
1990, Reg. 194 (the "Rules"). The defendants argue that this evidence is necessary to establish whether certain work was 
necessary and attributable to the negligence of the third party, Newto Construction Ltd., ("Newto", the responding party 
in this motion), or alternatively, that this evidence will assist the Court in determining the quantum of damages, if any, 
attributable to the alleged breach of contract and negligence of Newto. Newto opposes this motion arguing that they 
will be prejudiced if the trial is re-opened.

Facts
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2 Around the end of May, 2003, the defendants undertook a renovation and addition construction project of their 
home, located at 123 Harlandale Avenue in Toronto. Newto acted as their contractor.

3 During the course of this construction project, Newto built a retaining wall to retain excavated material. This 
retaining wall was located in between the defendants' property and their neighbours' property (the plaintiffs in the main 
action), running from the rear of the house to the back of the property. The neighbours' property is located immediately 
to the west of the defendants' property. There was an older, existing retaining wall which was not constructed by Newto 
that ran between the houses and up to the start of the new retaining wall.

4 There was not much debate at trial that the new retaining wall was not properly constructed by Newto, ultimately 
collapsing in January 2008.

5 In March 2005, the neighbours initiated an action against the defendants seeking, inter alia, damages for nuisance and 
trespass, and mandatory orders for the repair and replacement of the retaining wall and the removal of the encroachment 
of that wall onto their property. A settlement was reached by the plaintiffs and the defendants in the main action prior 
to the trial of this third party action.

6 The defendants retained a contractor, Laven Associates Limited ("Laven"). There is no dispute that in July and 
August 2009, Laven rebuilt not only the new wall but also the existing wall for a total cost of $30,153.

7 The defendants' home insurer seeks indemnification for damages incurred to resolve the plaintiffs' claims, including 
the full amount paid to Laven. I presided over this third party action on December 3, 4, and 7, 2009.

8 During the trial, I heard evidence from the defendants' witness, Martin Wade, a landscape architect who was 
originally retained by the plaintiffs. He had produced a report for the plaintiffs dated October 18, 2004, but that report 
was not admitted into evidence at trial for the truth of its contents. I accepted Mr. Wade as an expert with respect 
to the construction of segmented retaining walls. He went to the defendants' property in August 2004 and described 
the deficiencies with respect to the new retaining wall that he saw. He opined that it was not properly constructed and 
described what was required in the proper construction necessary for a replacement wall to meet minimum standards. 
Although Mr. Wade's evidence was that there were issues with the existing retaining wall when he saw it in August 2004, 
his evidence did not establish any breach of contract or negligence on the part of the Newto with respect to the existing 
wall. There was some evidence that the existing retaining wall was damaged during the construction and that it was 
repaired by Newto, but there was no evidence that those repairs were not properly done. I also heard from Thomas 
Moriarty, a representative of the defendants' home insurer. He gave evidence that a number of quotes were obtained and 
reviewed by him, and that the quote by Laven was the lowest. He also identified the invoices from Laven for the work 
and confirmed that they had been paid by the insurer.

9 Newto alleges that they were not given an opportunity to correct the problems with the new retaining wall and that 
the costs claimed by the defendants to reconstruct the retaining walls are excessive.

10 At the end of the trial, during the closing submissions of the parties, I inquired of Mr. Harvey, counsel for the 
defendant's home insurer, as to whether or not there was evidence before me that could establish that Newto is liable 
for replacing the existing retaining wall. I also asked him if I determined that Newto was only responsible for the cost to 
replace the new retaining wall, whether or not I had evidence to break out that cost from the cost to replace the existing 
retaining wall. Mr. Harvey immediately responded that if I needed further information he would bring a motion pursuant 
to Rule 52.10.1 advised counsel that I would inform them if I required more information once I began my deliberations.

11 In a letter dated December 15, 2009,1 wrote to all counsel and advised them that I might require more information 
so that I could determine the cost of replacing the new retaining wall only (j.e. not the cost of replacing the existing 
retaining wall). I also outhned other related questions that I had based on the Laven quote and invoices, including the 
material used by Laven, unspecified "miscellaneous works" by Laven, extras noted by Laven in the Progressive Billing
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lists, and the reason for (what appears to be) added height to the retaining wall constructed by Laven, as compared to 
the new retaining wall; what Mr. Lam now refers to as the "betterment issue". I left the matter to be resolved by the 
parties, or failing that, to the defendants to decide whether or not to move pursuant to Rule 52.10(a) to re-open the trial 
to call additional evidence.

12 This issue was not resolved although counsel did agree to proceed with the defendants' motion in writing. On 
January 15, 2010, the defendants filed their motion asking for an order to re-open the trial to permit the defendants to 
present evidence from Laven providing details and specifies as to the work perfonned on behalf of the defendants in 
order to assist this Court in determining the damages which may be payable by Newto to the defendants. The defendants' 
factum and the supporting affidavit of Mr. Harvey, adds that the additional evidence to be provided by Laven is required 
to establish that each aspect of the work (a reference to the reconstruction of the existing retaining wall and the new 
retaining wall) was necessary and attributable to the negligence of Newto. It, therefore, appears that the defendants wish 
to lead further evidence from Laven on the issue of whether or not Newto was negligent in effecting certain repairs to 
damage to the existing retaining wall that occurred during construction of the addition and failing that, further evidence 
to prove the damages related to rebuilding only the new retaining wall.

Positions of the Parties

Position of the Defendants

13 An affidavit sworn by Mr. Harvey was filed in support of the motion. He states that at trial it was intended that Mr. 
Wade give all evidence necessary to establish the scope of the work required to reconstruct the retaining wall and that Mr. 
Moriarty was called to give evidence as to the cost of effecting that work. Mr. Harvey deposes that he was: mistakenly 
satisfied that the evidence before the court sufficiently proved the damages attributable to the conduct of the third party.

In retrospect, the defendants ought to have provided more detailed evidence as to the work actuahy performed by 
the contractor in order to establish that each aspect of that work was necessary and attributable to the negligence 
of the third party, or alternatively, to allow the Court to determine the specific amount of the damages which were 
attributable to the negligence of the third party. As trial counsel for the defendants, the error was mine.

14 Mr. Harvey states that he is reasonably satisfied that the further evidence could be adduced by way of an agreed 
statement of facts or failing that, the defendants would require less than one hour of direct examination to adduce that 
evidence.

Position of the Third Party

15 Mr. Wiseman, on behalf of the third party, submits that the evidence the defendants now seek to adduce was 
available to them during trial and is, therefore, not newly discovered evidence. He contends that the defendants made a 
strategic decision not to call evidence from Laven. It is also his position that the onus was on the defendants to prove 
their case at the trial and submits that if the trial is re-opened, Newto would suffer prejudice.

16 Lawrence Lam, the president of Newto, swore an affidavit which states that Newto made a strategic decision not to 
call evidence regarding the issue of "betterment" as they believed the defendants had to prove their case for full indemnity.

17 Mr. Lam asserts that an agreed statement of facts is only possible on non-controversial items, but not on the costs 
related to the remedial work, due to the huge discrepancy on the issue of betterment. He expects that viva voce evidence 
would have to be called by Laven and himself, which would extend the length and cost of the trial. He deposes that the 
proposed costs to date have already been grossly disproportionate to the amount claimed or in issue.

Analysis

The Case Law on Re-Opening a Trial
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18 Rule 52.10(a) specifically provides as follows:

52.10 Where, through accident, mistake or other cause, a party fails to prove some fact or document material 
to the party's case,

(a) the judge may proceed with the trial subject to proof of the fact or document afterwards at such time 
and on such terms as the judge directs;

19 The majority of the cases presented to me by the parties deal with requests to re-open a trial after judgment has 
been announced, but before it is entered. The leading case on such a motion is 671122 Ontario Ltd. v. Sagaz Industries 
Canada Inc., 2001 SCC 59, [2001] 2 S.C.R. 983 (S.C.C.), which dealt with Rule 59.06(2)(a). In Sagaz, the Court approved 
of the two-stage test articulated in Scott v. Cook, [1970] 2 O.R. 769 (Ont. H.C.), which is intended to assist the trial judge 
in exercising his or her discretion to re-open the trial: (1) the party must show that the evidence he or she seeks to adduce 
is such that, if it had been presented at trial, it would probably have changed the result, and (2) the party must prove that 
such evidence could not have been obtained by reasonable diligence before the trial.

20 Although this is a case where the motion to re-open the trial was brought before I rendered my judgment, I find that 
the test set out in Scott v. Cook, as approved by the Supreme Court of Canada in Sagaz, applies in these circumstances, 
subject to one possible modification to that test as discussed below. Although a responding party may be able to make 
a better case for prejudice the later such a motion is brought, in this case, particularly as the motion was prompted by 
concerns that I raised with counsel during closing submissions, I see no reason to adopt a different test on this motion 
from the test applied to whether or not to re-open a judgment to hear new evidence.

21 Justice Wilkins in Jaskiewicz v. Humber River Regional Hospital, [2000] O.T.C. 778 (Ont. S.C.J.) was also faced 
with a motion to re-open the trial to adduce additional evidence that was brought during closing submissions. He held 
that the meaning of "other cause" in Rule 52.10 means "something akin to accident or mistake." (at para. 24)

22 In considering the scope of the test to re-open, Wilkins J. referred to the decision of Castlerigg Investments Inc. 
v. Lam (1991), 2 O.R. (3d) 216 (Ont. Gen. Div.) as "perhaps the high water mark" on re-opening a trial to hear new 
evidence. In that case, Lane J. heard the motion by the defendants after granting judgment. He held that it was not 
necessary to demonstrate that the evidence which was sought to be submitted was not available before trial, or could 
not have been obtained even by exercising due diligence. Rather, he said that the Court should look to whether or not 
a miscarriage of justice would occur as being the fundamental consideration in determining such a right to re-open. On 
the facts of that case, Lane J. found (at p. 223) that if he ultimately accepted the proposed evidence, the Court would 
have been misled by the evidence of the plaintiffs witnesses. However, as Wilkins J. pointed out, (at para. 23) Justice 
Lane does not appear to have been referred to an earlier Court of Appeal decision; Becker Milk Co. v. Consumers' Gas 
Co. (1974), 2 O.R. (2d) 554 (Ont. C.A.).

23 In considering the Castlerigg case, and others. Justice Wilkins concluded with respect to the test to re-open the 
trial that:

The essential principle which arises is that, upon a question of re-opening to permit additional evidence, the 
trial judge should give significant consideration to the concepts of diligence and discoverability. However, in the 
circumstances such as those where the court is being misled, the trial judge ought not to be bound by those 
considerations, (at para. 38)

24 In considering this motion I was also assisted by the decision of the Court of Appeal in DeGroote v. Canadian 
Imperial Bank of Commerce (1999), 121 O.A.C. 327 (Ont. C.A.) which approved of the decision of Justice Lax, [1998] 
O.J. No. 1696 (Ont. Gen. Div.), who had refused to reopen a motion for summary judgment to accept a further affidavit 
about a month after her reasons were released but before formal judgment was entered. Lax J. found that the affidavit 
would probably have changed the result but that the evidence could have been presented on the motion through the
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exercise of reasonable diligence. She refused to follow Castlerigg and instead adopted the test in Becker Milk Co. v. 
Consumers' Gas Co., where as stated by Lax J. "the Court of Appeal has said that there is a diligence requirement and 
that the court of first instance must pay attention to it when faced with a motion to re-open judgment to admit further 
evidence in a civil action," (at para 9). Lax J. was of the opinion that:

it is only appropriate to depart from the diligence requirement in cases where there is a real risk that justice cannot 
be achieved. This does not mean that the court could have reached a different result if other evidence had been 
before it. Otherwise, the diligence requirement disappears...In cases such as the one before me, barring the most 
unusual circumstances, it is my view that the diligence requirement must stand as a guardian to the court process 
and respect must be paid to the finality of litigation.

25 It appears that the appeal of the decision of Lax J. did not include an appeal from this decision, but rather only 
her decision to grant summary judgment, but nevertheless the Court of Appeal commented on her decision to dismiss 
the motion to permit this new affidavit to be filed. Without express reference to the test as stated in Scott v. Cook, the 
Court implicitly accepted this two part test as the appropriate test and went on to state that the issue in that case was 
whether there were exceptional circumstances that warranted setting aside the due diligence requirement, (at paras. 3-4). 
The Court found no basis to interfere with Lax J.'s decision in assuming that the solicitor was negligent but that even so, 
the circumstances were not so exceptional as to warrant the exercise of discretion in favour of the appellants.

26 Having considered these cases then, I come to the same conclusion that Justices Wilkins and Lax did. I will consider 
the two part test in Scott v. Cook and consider whether or not there are exceptional circumstances in this case that would 
warrant setting aside the due diligence requirement. This could include a finding that there was a real prospect that the 
court was misled.

27 The case law is clear that the decision whether or not to re-open a trial is a discretionary one for the trial judge: 
see Sagaz, at para. 59; Scott, at para. 13. However, this discretion should be exercised "sparingly and with the greatest 
care" so that "fraud and abuse of the Court's processes" do not result: Sagaz, at para. 61. As stated by Gravely J. of the 
British Columbia Court of Appeal in Clayton v. British American Securities Ltd., [1934] 3 W.W.R. 257 (B.C. C.A.) at 
page 295, and approved by the Court in Sagaz (at para. 60):

[The trial judge] would of course discourage unwarranted attempts to bring forward new evidence available at the 
trial to disturb the basis of a judgment delivered or to permit a litigant after discovering the effect of a judgment to 
reestablish a broken-down case with the aid of further proof.

(Emphasis mine)

28 Motions pursuant to Rule 52.10 have been denied where the fact or document at issue was intentionally omitted. 
In Ducan Ceiling & Wall Systems of Oshawa Ltd. v. Vin-Bon Retail Systems Ltd. (2006), 51 C.L.R. (3d) 119 (Ont. S.C. J.), 
2006 CanLII 2615 at para. 40, Clark J. found that:

the failure to call the evidence that the plaintiff sought to adduce reflected a conscious conclusion on the part 
of counsel for the plaintiff that what had already been admitted by the defendant was sufficient to make out the 
plaintiffs case and a deliberate decision, based on that conclusion, to call no further evidence, (at para. 40)

29 Whether or not the plaintiffs failure to call further evidence was based on counsel’s erroneous view of the law, 
Clark J. concluded that it was nonetheless a deliberate tactical decision (at para. 40).

30 In Jaskiewicz, the plaintiff testified but failed to give evidence on a key issue. Wilkins J. commented that it 
appeared that the motion arose from his questioning of counsel during argument, and from counsel's interpretation of 
those questions (at para. 41). In rejecting the plaintiffs motion to adduce the evidence, Wilkins J. stated the following:
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In my view this is a circumstance where well informed counsel has carefully reviewed the law and made a tactical 
decision in an area in which the law is unclear. The consequences of that decision have been to benefit his client by the 
avoidance of a cross-examination on issues of credibility. Having made this tactical decision, after due consideration 
of the authorities, I cannot see why the plaintiff should be now entitled to radically change her position just because 
the spectre of a decision in law, contrary to the opinion of her counsel, has arisen in the course of questions during 
the final argument, (at para. 44)

31 Another important consideration in the case law is whether or not the proposed evidence is deemed controversial. 
In Ontario Motor Sales Ltd. v. Sleeves, [1959] O.W.N. 205 (Ont. C.A.), the Court of Appeal held that where a plaintiff 
omits a non-controversial fact, which does not touch the merits of the case, but is a fact that had to be proved as part 
of the plaintiffs case, the hearing ought to be re-opened and the fact admitted. Similarly, in Jaskiewicz, where the trial 
was not reopened, the proposed evidence was controversial, far from being a simple or uncontroverted fact capable of 
proof, and subject to questions of credibility and reliability.

Application lo the Facts of the Case

32 I have considered the test in Scott v. Cook, approved by the Supreme Court in Sagaz, in order to assist me in 
exercising my discretion. Any new evidence from Laven could not go to the question of whether or not Newto was 
negligent with respect to repairs to the existing retaining wall as there was never any intention to call someone from 
Laven as an expert witness and no expert report has been served. It seems however; from Mr. Harvey's affidavit, that 
there would be evidence from Laven as to the necessity of replacing the existing retaining wall and so it may be that Mr. 
Harvey would use this evidence to try and establish a breach of the contract. Without expert evidence however, I think it 
unlikely that evidence from Laven would go to the question of the liability of Newto with respect to the existing retaining 
wall. However, evidence from Laven providing more information with respect to their invoices would likely affect my 
decision with respect to the quantum of damages if I decide that Newto is not liable to the defendants for the portion of 
work done by Laven related to the existing wall. The evidence adduced at trial is not sufficient to prove what part of the 
amount paid to Laven is attributable to the construction of the new retaining wall. Furthermore, the quote and invoices 
from Laven give rise to questions as to exactly what work was done by Laven. Without the proposed new evidence I 
would have to determine the damages based on other evidence available to me, but I could not be precise. However, 
there may be other findings that could lead to a similar result; if, for example, I find that the damages claimed must be 
discounted because of a failure to mitigate by failing to have the new retaining wall rebuilt before it collapsed. That is 
another possibility that was not addressed in the evidence. Overall I find that the first branch of the test is satisfied.

33 However, as per the second branch of the test, it is quite clear that the evidence from Laven was available before 
trial and the evidence could have been called as part of the defendants' case.

34 Mr. Harvey has deposed that he was "mistakenly" satisfied that the evidence before the Court sufficiently proved 
the damages attributable to the conduct of the Newto and that in retrospect; which was no doubt aided by the questions 
that I asked him during his closing submissions, the defendants ought to have provided more detailed evidence as to the 
work actually performed by Laven in order to establish that each aspect of that work was necessary and attributable 
to the negligence of the Newto. This evidence was not challenged, although Mr. Lam deposed the decision not to call 
someone from Laven was strategic. I accept Mr. Harvey's submission that Mr. Lam could not know that from personal 
knowledge, although I note that Mr. Wiseman's assertion that there was no mention of the defendants calling Laven 
in the many pre-trials this case has had was not contradicted by Mr. Harvey in his reply submissions. In my view, Mr. 
Harvey's position is no different than the explanation provided to the Court in Ducan Ceiling and I concur with the views 
of Justice Clark that I have already set out which are applicable to the facts before me. The decision not to call evidence 
from Laven was a deliberate one by the defendants,

35 In my view, it cannot be said that Mr. Harvey "forgot" to call the evidence from Laven. He admits that he 
believed that he had sufficiently proven the damages attributable to Newto. However, this is not a situation where
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counsel misunderstood the evidence presented. The defendants chose to present their case by glossing over the damages 
claimed, perhaps in the hope that Newto would not raise the issues that I did. In fact, I was not even certain until closing 
submissions that this aspect of the claim included the cost to rebuild the existing retaining wall. Calling someone from 
Laven would have made this issue quite obvious and opened their representative to cross-examination. I also do not 
accept the submission advanced by the defendants in their written submissions, that the onus was on Mr. Wiseman 
to raise these issues in cross-examination of the defendants' witnesses. It was up to the defendants to prove their case 
and it was not necessary that Mr. Wiseman give the defendants' witnesses a chance to fill in the gaps in the evidence. 
The exception is the issue of "betterment" where the onus is on Newto to establish that there is, in fact, a quantifiable 
"bettennent" in the defendants' position, (See H.D. Hitch and R.M. Snyder, Damages for Breach of Contract, 2nd ed., 
looseleaf (Toronto: Carswell, 2001) at 2-16 and 2-17).

36 Furthermore, the failure to call Laven cannot be described as "a bare technicality or inconsequential slip," but 
is rather "a glaring omission": Jaskie.wicz at para. 20. The defendants were claiming the total amount that was paid to 
Laven from Newto to entirely rebuild both the existing and new retaining walls. It was central to the defendants' case 
to prove that Newto was in breach of the contract or negligent both with respect to any repairs to the existing retaining 
wall and the construction of the new retaining wall if those costs were to be recovered. Furthermore, it was obvious that 
the defendants would have to prove that the amounts paid to Laven were for that purpose.

37 Even if the decision not to call Laven is considered a mistake on the part of counsel, as opposed to a deliberate 
decision, I agree with the Court in DeGroote, that this would not create a circumstance so exceptional as to warrant the 
exercise of discretion in favour of the defendants. Furthermore, there is no miscarriage of justice in the sense that the 
Court has not been misled. The proposed new evidence would fill a gap in the evidence not contradict any evidence given.

38 Furthermore, the evidence sought to be adduced is not a non-contentious fact. The parties could not settle on 
an agreed statement of facts prior to making this motion. If the evidence were to be admitted, I would have to hear 
the evidence of Laven as well as Mr. Lam, who has already testified in trial, particularly on what Mr. Lam calls the 
"betterment issue". I could not permit Mr. Harvey to call someone from Laven and then not permit Mr. Wiseman to 
question that witness about the "bettennent" issue.

39 Although the cases do not always refer to the question of prejudice, it has been referred to as another reason to 
insist on the due diligence requirement. Mr. Lam swore an affidavit which states that Newto made a strategic decision 
not to call evidence regarding the issue of "betterment" as they believed the defendants had to prove their case for full 
indemnity. This evidence was not challenged. Furthermore, given the costs that Newto is already facing with respect to 
the main action and the costs of a three day trial already incurred, I find that Mr. Lam's concerns with respect to the 
cost of reopening the trial and hearing further evidence are reasonable. Assuming a finding of breach of contract with 
respect to the new retaining wall, Newto is responsible for some of the $30,153 claimed. The issue is how much of that 
cost relates to that part of the work. That could have been litigated in a fairly expeditious manner had a representative 
from Laven been called at trial. Although the defendants have offered that costs of this motion and any subsequent 
attendance shall not be payable by Newto, Newto will have its own costs. Re-opening the trial now will be more costly 
and the cost may well be out of proportion to the amount really in issue with respect to this part of the claim.

40 In my view, this case is really no different than one where a party reads a judgment and realizes that a finding 
has been made against that party because of the failure to lead certain evidence that was available at trial but for some 
reason was not adduced. In this case, I asked questions of counsel during closing submissions which meant that counsel 
were able to identify the areas of concern in advance of my rendering my judgment. Had Mr. Harvey had an answer to 
my questions based on the evidence already called, he could of course have addressed my concerns. In my view however, 
in these circumstances it is not an answer for Mr. Harvey to simply respond to my questions by stating that a motion 
to re-open the case can be brought. Counsel must be held to their decisions as to how they conduct a trial and what 
evidence they lead. The trial is not a "dress rehearsal". Counsel cannot and should not assume that the Court will be 
receptive to re-opening a trial to hear evidence that they decided not to call or mistakenly forgot to lead. There are no 
exceptional circumstances or any concerns that dismissing the motion will result in a miscarriage of justice that would

Lo v. Ho, 2010 ONSC 662, 2010 CarsweliOnt 1488
2010 ONSC662, 2010 CarsweliOnt 1488, [2010] O.J. No. 1055, 186 A.O.W.S. (3d) 380...

v v:i::.si,iVvNext Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



warrant relaxing the "due diligence" requirement in this case. To the contrary, if counsel could obtain an order re-opening 
a trial in these circumstances, in my view that would amount to an abuse of the Court's process.

Disposition

41 In the result, I have decided to exercise my discretion in favour of dismissing the defendants' motion to re-open 
the trial. The defendants shall pay Newto its costs of this motion. If counsel cannot agree on the quantum of costs, Mr. 
Wiseman shall serve a Costs Outline by March 26, 2010 and Mr. Harvey shall respond by April 5, 2010. Mr. Wiseman 
may have a further brief right of reply by April 12, 2010.

Motion dismissed.

Lo v. Ho, 2010 ONSC 662, 2010 CarswellOnt 1488
2010 ONSC 662, 2010 CarswellOnt 1488, [2010] O.J. No. 1055, 186 A.C.W.S. (3d) 380...

End of Document Copyright O Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.

'Next - CANADA Copyright ©Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



ANDBUSINESS DEVELOPMENT BANK OF CANADA 
Applicant

ASTORIA ORGANIC MATTERS LTD. and ASTORIA
ORGANIC MATTERS CANADA LP
Respondents

Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST
PROCEEDING COMMENCED AT TORONTO

RESPONDING BRIEF OF AUTHORITIES 
(Motion returnable September 21, 2018)

AIRD & BERLIS LLP
Barristers and Solicitors 

Brookfield Place 
181 Bay Street, Suite 1800 
Toronto, Ontario M5J 2T9

Steven L. Graff- LSO #31871V 
Tel: (416) 865-7726

Email: sgraff@airdberlis.com

Kyle B. Plunkett - LSO #61044N
Tel: (416) 865-3406

Email: kplunkett@airdbeiiis.com

Miranda Spence — LSO #60621M
Tel: (416) 865-3414

Email: mspence@.airdberlis.com

Fax: (416) 863-1515

Lawyers for BDO Canada Limited, in its capacity as Court 
appointed receiver of Astoria Organic Matters and Ltd. and 

Astoria Organic Matters Canada LP

mailto:sgraff@airdberlis.com
mailto:kplunkett@airdbeiiis.com

