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Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA

Applicant

-and-

ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS CANADA LP

Respondents

NOTICE OF MOTION

BDO CANADA LIMITED (“BDO”), in its capacity as the Court-appointed receiver (in 

such capacity, the “Receiver”), without security, of all of the assets, undertakings and properties 

of each of Astoria Organic Matters Ltd. (“Astoria Ltd.”) and Astoria Organic Matters Canada 

LP (“Astoria Canada” and together with Astoria Ltd., the “Debtors”), will make a motion to a 

Judge presiding over the Ontario Superior Court of Justice (Commercial List) on Wednesday, 

August 29, 2018 at 10:00 a.m., or as soon after that time as the motion can be heard, at 330 

University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

1. An Order substantially in the form of draft order attached at Tab “3” of the Motion 

Record, inter alia:

(a) if necessary, abridging the time for service and filing of this notice of motion and 

the motion record or, in the alternative, dispensing with same;
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(b) approving each of the Fourth Report of the Receiver dated December 8, 2017 (the 

“Fourth Report”), the Supplement to the Fourth Report of the Receiver dated 

January 19, 2018 (the “Supplement to Fourth Report”), the Second Supplement 

to Fourth Report dated February 20, 2018 (the “Second Supplement to Fourth 

Report”), the Third Supplement to Fourth Report dated February 27, 2018 (the 

“Third Supplement to Fourth Report”) and the Fourth Supplement to Fourth 

Report dated March 4, 2018 (the “Fourth Supplement to Fourth Report” and 

collectively with the Supplement to Fourth Report, Second Supplement to Fourth 

Report and Third Supplement to Fourth Report, the “Supplements to Fourth 

Report”), and the conduct and actions of the Receiver set out therein;

(c) approving the Fifth Report of the Receiver dated August 9, 2018 (the “Fifth 

Report”), and the conduct and actions of the Receiver set out therein;

(d) authorizing and directing the Receiver to distribute certain funds to:

(i) Casa-Dea Finance Limited (“Casa-Dea”) on account of the Debtors’ 

secured indebtedness owing to Casa-Dea for principal, interest and costs; 

and

(ii) Construction Lien Claimants (as defined in the Fifth Report) on account of 

the Debtors’ indebtedness owing to each of the Construction Lien 

Claimants in full and final satisfaction of the Lien Claims (as defined in 

the Fifth Report);

(e) approving the fees and disbursements of the Receiver and its legal counsel, Aird 

& Berlis LLP (“A&B”), as outlined in the Fifth Report; and

(f) approving the Receiver’s interim statement of receipts and disbursements for the 

period April 13, 2017 to July 25, 2018; and

2. Such further and other relief as counsel may request and this Honourable Court deems 

just.

THE GROUNDS FOR THE MOTION ARE:
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(a) pursuant to the Order of the Honourable Justice Hainey of this Court dated April 

13, 2017 (the “Appointment Order”), BDO was appointed as Receiver of all of 

the assets, undertakings and properties of the Debtors (collectively, the 

“Property”);

(b) the Appointment Order was obtained on the application of BDC, the Debtors’ 

largest secured creditor;

(c) the Debtors operated an organic recycling facility in Belleville, Ontario;

(d) as of April 13, 2017, the Debtors were indebted to BDC in the amount of 

approximately $6.4 million;

(e) pursuant to the terms of the Appointment Order, the Receiver was empowered 

and authorized to market any or all of the Property on such terms and conditions 

of sale as the Receiver deems appropriate and in accordance with the approved 

Marketing Process as outlined in Schedule B to the Appointment Order (the “Sale 

Process”);

(f) the Sale Process culminated in a sale transaction with SusGlobal Energy 

Belleville Ltd. (“SusGlobal Belleville”), pursuant to which SusGlobal Belleville 

acquired certain of the assets and business of the Debtors (the “Sale 

Transaction”);

(g) the Receiver sought and obtained approval from this Honourable Court on August 

31, 2017 to complete a Sale Transaction;

(h) the Sale Transaction with SusGlobal Belleville was completed on September 15, 

2017;

(i) the Receiver has filed with the Court its Fifth Report outlining, amongst others 

things: (i) the background of the Debtors’ assets and business; (ii) the actions of 

the Receiver since its last attendance before the Court and the closing of the Sale 

Transaction; (iii) the Proposed Casa Dea Distribution, as defined therein; (iv) the
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proposed Construction Lien Distributions, as defined therein; and (v) the 

professional fees and disbursements of the Receiver and A&B;

(j) the Receiver is requesting that this Honourable Court approve an interim 

distribution to Casa-Dea and each of the Construction Lien Claimants as set out in 

the Fifth Report with respect to the proceeds of sale from the Sale Transaction;

(k) the Debtors are indebted to and have provided security in favour of Casa-Dea 

with respect to its indebtedness to Casa-Dea, and the Receiver has obtained an 

independent legal opinion from A&B confirming the validity and enforceability 

of the security granted by each of the Debtors in favour of Casa-Dea;

(l) the Debtors are indebted to the Construction Lien Claimants and the Lien Claims 

with a total face value of approximately $1.1 million were properly registered 

against the leasehold and freehold interests of the Leased Premises pursuant to the 

Construction Lien Act (Ontario) in connection with the construction of the organic 

processing facility located at the Leased Premises and the services provided in 

connection therewith;

(m) the Receiver was advised by each of the Construction Lien Claimants and BDC 

that a consensus had been reached between BDC and the Construction Lien 

Claimants for a one-time payment to each of the Construction Lien Claimants in 

full and final satisfaction of the Lien Claims;

(n) the Receiver did not participate in the negotiations between BDC and 

Construction Lien Claimants, however, the Receiver reviewed the proposed 

settlement terms and based on the priorities established by the BIA, the Receiver 

is satisfied with the terms of the Lien Claims Settlement Agreement, and is of the 

view that it is fair and reasonable in the circumstances;

(o) the Receiver and BDC entered into a reimbursement agreement in connection 

with the first interim distribution approved by the Court on November 16, 2017, 

the terms of which are described in more detail in the Fifth Report;



-5-

(p) the Receiver and A&B have accrued fees and expenses in their capacity as the 

Receiver and legal counsel thereto, respectively, which fees and expenses require 

the approval of this Court pursuant to the Appointment Order;

(q) the Receiver’s activities have been reasonable and responsible in accordance with 

the Receiver’s mandate as provided by the Appointment Order;

(r) the Appointment Order authorizes the Receiver to pass its accounts from time to 

time, and to include any necessary solicitor fees and disbursements in the passing 

of the accounts;

(s) the other grounds set out in the Fifth Report;

(t) the inherent and equitable jurisdiction of this Honourable Court;

(u) the terms of the Appointment Order;

(v) section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as 

amended;

(w) section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended;

(x) rules 1.04, 1.05, 2.01, 2.03, 3.02, 16 and 37 of the Rules of Civil Procedure, 

R.R.O. 1990, Reg. 194, as amended; and

(y) such further and other grounds as counsel may advise and this Honourable Court 

may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion:

(a) the Fourth Report, filed separately with Court;

(b) the Supplements to Fourth Report, each filed separately with the Court;

(c) the Fifth Report, filed herewith; and

(d) such further and other material as counsel may submit and this Court may permit.
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Date: August 9, 2018 AIRD & BERLIS LLP
Barristers and Solicitors 
Brookfield Place 
Suite 1800, Box 754 
181 Bay Street 
Toronto, ON M5J2T9

Steven L. Graff - LSUC #31871V 
Kyle B. Plunkett - LSUC #61044N 
Tel: (416) 863-1500 
Fax:(416) 863-1515 
Email: sgraff@airdberlis.com / 

kplunlcett@,airdberlis.com

Lawyers for the Receiver, EDO Canada 
Limited
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1M INTRODUCTION AND PURPOSE OF REPORT

1.1 Overview

1.1.1 Details regarding these receivership proceedings and the background of Astoria (as 
defined herein) are set out in the First Report to the Court of the Receiver dated 
August 16, 2017 (the “First Report”), a copy of which, without appendices, is attached 
hereto as Appendix A.

1.1.2 Astoria Organic Matters Ltd. (“Astoria Ltd.”) is an Ontario corporation with its 
registered office located at 704 Phillipston Rd., Belleville, Ontario (the “Leased 
Premises”). Astoria Organic Matters Canada LP (“Astoria Canada” together with 
Astoria Ltd. “Astoria”) is an Ontario limited partnership. Astoria operated an organic 
processing facility and waste transfer station from the Leased Premises.

1.1.3 On April 13, 2017 (the “Appointment Date”), BDO was appointed as receiver over the 
assets, properties and undertakings of Astoria pursuant to an order (the “Appointment 
Order”) of the Ontario Superior Court of Justice, Commercial List (the “Court”). A 
copy of the Appointment Order is attached hereto as Appendix B.

1.1.4 The Appointment Order empowered and authorized, but did not obligate the Receiver 
to, among other things, market and, subject to Court approval, sell any or all of the 
Property.

1.1.5 As outlined in the First Report, the Receiver carried out the Court approved Sale 
Process and sought and obtained approval from the Court on August 31, 2017 to 
complete a sale transaction with SusGlobal Energy Belleville Ltd. (“SusGlobal 
Belleville”), pursuant to which SusGlobal Belleville acquired certain of the assets and 
business of Astoria. The aforementioned sale transaction with SusGlobal Belleville 
was completed on September 15, 2017.

1.1.6 As detailed in the Second Report of the Receiver dated September 27, 2017 (the 
“Second Report”), a copy of which is attached hereto as Appendix C, without 
appendices, three (3) construction lien claims (collectively, the “Lien Claims”) were 
registered against the Leased Premises. The Second Report also provided the Court 
with an outline of the Receiver’s factual understanding of the timeliness and quantum 
of each of the Lien Claims in order to assist the Court in determining the validity of 
claims.

1.1.7 The Receiver submitted a further update to the Court by way of its supplement to the 
Second Report (the “Supplement to Second Report”) detailing the Receiver’s 
consideration of the Lien Claims and to provide additional information to assist the 
Court in providing its advice and directions in connection with the validity of the Lien 
Claims. A copy of the Supplement to Second Report is attached hereto as Appendix 
D, without appendices. As outlined later herein, the Lien Claimants and BDC have 
reached a consensus and the Lien Claims have now been resolved, subject the Court’s 
approval.

1.1.8 In its Third Report dated November 17, 2018 (the “Third Report”), the Receiver 
provided a further update to the Court on various matters and sought approval of an
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interim distribution of $1.8 million to BDC (the “Interim Distribution”), a copy of 
which attached hereto as Appendix E, without appendices. In response, SusGlobal 
Belleville initially opposed the Interim Distribution on the basis that it had asserted a 
claim against the Receiver for gross negligence and wilful misconduct in respect of the 
sale transaction (the “SusGlobal Claim”). In order to resolve the matter, the Receiver 
entered into a reimbursement agreement (the “Reimbursement Agreement”) with 
BDC, a copy of which is attached hereto as Appendix F, pursuant to which BDC agreed 
to reimburse the Receiver in the event that SusGlobal Belleville was successful with 
its claim against the Receiver. Pursuant to an Order of this Court dated November 16, 
2017, the Receiver made the Interim Distribution to BDC (the “Interim Distribution 
Order”). A copy of the Interim Distribution Order is attached hereto as Appendix G.

1.1.9 As mentioned above, and described in more detail in Section 2.0 below, SusGlobal 
Belleville advanced the SusGlobal Claim against the Receiver. The Receiver prepared 
its Fourth Report of the Receiver dated December 8, 2018 (the “Fourth Report”) 
together with the Supplements to Fourth Report (as defined below), in response to 
the SusGlobal Claim. The Motion was heard on February 21, February 27 and March 5, 
2018 (the “SusGlobal Motion”). The Court rendered its written decision in favour of 
the Receiver on May 17, 2018 (the “May 17 Decision”) and issued a cost award on July 
3, 2018 in favour of the Receiver and its legal counsel in the amounts of $39,932.90 
and $76,073.02 (plus disbursements of $2,932.32 and HST), respectively (together, the 
“Cost Award”). Copies of the May 17 Decision and the Cost Award are attached hereto 
as Appendices H and I, respectively.

1.1.10 SusGlobal Belleville has since filed a notice of appeal of the May 17 Decision and has 
brought forward a motion to introduce new evidence in respect of the SusGlobal 
Motion. The Court approved a timetable for the exchange of court materials in respect 
of the motion and a hearing date has been set down for September 21, 2018. The 
Receiver believes this motion to also be without merit.

1.2 Purpose of this Report

1.2.1 This constitutes the Receiver’s fifth report to the Court (the “Fifth Report”) in this 
matter and it is filed to:

• report on the Receiver’s activities in these receivership proceedings since the 
Third Report, and activities described in the Fourth Report and the Supplements 
to the Fourth Report; and

• request an Order, inter alia:

• approving the Fourth Report and the Supplements to Fourth Report (as 
defined herein) and the activities of the Receiver set out therein;

• approving the Fifth Report and the activities of the Receiver set out 
herein;

• approving the Proposed Construction Lien Distributions to the Lien 
Claimants as outlined herein;
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• approving the Proposed Casa Dea Distribution as outlined herein;

• approving the Receiver’s interim statement of receipts and 
disbursements for the period April 13, 2017 to July 31, 2018 (the “Interim 
RaD”);

• approving the fees and disbursements of the Receiver and its legal 
counsel, Aird a Berlis LLP ("AaB”), as outlined herein and detailed in the 
supporting fee affidavits appended hereto; and

• such other relief as the Court deems just and appropriate.

1.3 Scope and Terms of Reference

1.3.1 The Fifth Report has been prepared for the use of this Court and Astoria’s stakeholders 
as general information relating to the receivership proceedings and to assist the Court. 
Accordingly, the reader is cautioned that the Fifth Report may not be appropriate for 
any other purpose. The Receiver does not assume responsibility or liability for losses 
incurred by the reader as a result of the circulation, publication, reproduction or use 
of the Fifth Report that are different than what is provided for in this paragraph.

1.3.2 In preparing this Fifth Report, the Receiver has relied upon Astoria’s records and 
available unaudited financial information. While the Receiver has reviewed certain 
of Astoria’s records, such work does not constitute an audit or verification of such 
information for accuracy, completeness, or compliance with Generally Accepted 
Accounting Principles or International Financial Reporting Standards. Accordingly, the 
Receiver expresses no opinion or other form of assurances with respect to such 
information except as expressly stated herein.

1.3.3 Capitalized terms used but not otherwise defined in this Fifth Report shall have the 
meaning ascribed to them in the First Report, the Second Report and Supplement to 
Second Report, the Third Report or the Appointment Order, as applicable.

1.3.4 This Fifth Report, and all other court materials and orders issued and filed in these 
receivership proceedings are available on the Receiver’s website at: 
http://extranets.bdo.ca/astoriaorganicmatters and will remain available on the 
website for a period of six (6) months following the Receiver’s discharge.
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2.0 RECEIVER’S ACTIVITIES

2.0 SusGlobal Claim
2.0.1 On October 30, 2017, SusGlobal Belleville sent a letter to the Receiver claiming 

$580,000 plus HST in charges against the Receiver in respect of the site condition of 
the Astoria property at the time of Closing in relation to the quantum of raw material 
bio-solids in the building at the Leased Premises that receives such bio-solids (the 
“Tipping Building”). After a review of the contents of the claim, in consultation with 
the Receiver’s counsel and Astoria’s former management, the Receiver provided a 
response to SusGlobal Belleville stating the SusGlobal Claim was unfounded and 
without merit and, in any event, that the APA provides that the Purchased Assets were 
sold on “as is, where is” basis.

2.0.2 From October 30, 2017 to the final hearing date on March 5, 2018, the Receiver was 
engaged in investigating and responding to the SusGlobal Claim.

2.0.3 In that regard, the Receiver was required to incur significant costs and to prepare the 
Fourth Report together with various supplemental reports in order to address and 
respond to the unfounded accusations contained within the SusGlobal Claim. The 
Receiver’s supplemental reports included the Supplement to the Fourth Report of the 
Receiver dated January 19, 2018 (the “Supplement to Fourth Report”), the Second 
Supplement to Fourth Report dated February 20, 2018 (the “Second Supplement to 
Fourth Report”), the Third Supplement to Fourth Report dated February 27, 2018 (the 
“Third Supplement to Fourth Report”) and the Fourth Supplement to Fourth Report 
dated March 4, 2018 (the “Fourth Supplement to Fourth Report” and collectively 
with the Supplement to Fourth Report, Second Supplement to Fourth Report and Third 
Supplement to Fourth Report, the “Supplements to Fourth Report”).

2.0.4 The Motion was ultimately heard on February 21st, February 27th and March 5th of 2018. 
Following a fulsome review of the court materials and hearing the submissions of legal 
counsel for each of the parties, the Court rendered the May 17 Decision in favour of 
the Receiver, absolving the Receiver of any and all liability. The Court also issued the 
Cost Award, ordering SusGlobal Belleville to be pay the Receiver within 30 days of July 
3, 2018. As of the date hereof, SusGlobal Belleville has not satisfied the Cost Award, 
despite the provisions of the Cost Award.

2.0.5 On or about June 15, 2018, SusGlobal Belleville filed, and served, a notice of appeal 
in respect of the May 17 Decision. This appeal has not yet been perfected, and the 
Receiver believes that SusGlobal Belleville’s appeal is outside the prescribed appeal 
period set out in the BIA.

2.0.6 Since that time, SusGlobal Belleville brought forward a motion on July 13, 2018 
requesting that The Honourable Justice McEwen reconsider the May 17 Decision and 
permit SusGlobal Belleville to introduce what it purports to be “new” evidence. The 
parties have agreed to a timetable for the exchange of court materials and the Court 
has set down the hearing for September 21, 2018.

2.1 Ministry of the Environment and Climate Change (“MOECC”)
2.1.1 As outlined in the First Report, Astoria operated the organic processing facility 

pursuant to ECAs that were issued by the MOECC which related to, among other
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approvals, (i) Air and Noise; (ii) Water; and (iii) Waste. Astoria had issued a Letter of 
Credit in favour of the MOECC in the amount of $276,830.63 (the “MOE LC”), which 
was supported by a Guaranteed Investment Certificate held at the Toronto-Dominion 
Bank (the "MOE GIC”), and subject to the Financial Assurance Guidelines under the 
Environmental Compliance Act (Ontario).

2.1.2 Pursuant to the terms of the APA, SusGlobal Belleville replaced the MOE LC and the 
Receiver assigned/transferred Astoria’s interest in the ECAs to SusGlobal Belleville.

2.1.3 The MOECC subsequently released and returned the MOE LC and the Receiver obtained 
the resultant refund of the MOE GIC in the amount of $279,531.91, from the Toronto- 
Dominion Bank (“TD”), which included interest earned on the MOE GIC, net of fees 
and other costs charged by TD pursuant to the terms of the MOE LC. As such, no 
further steps are required by the Receiver to deal with the MOE LC.

2.2 City of Belleville Deposit
2.2.1 As previously detailed in earlier reports, in connection with the construction of the 

organic processing facility on the Leased Premises, and in compliance with the Site 
Plan Agreement entered into between the Landlord, Astoria, the Corporation of the 
City of Belleville, Bank of Montreal (“BMO”) and Trenval Business Development 
Corporation (“Trenval” collectively with BMO the “Mortgagees”), Astoria provided a 
deposit of approximately $710,000 to the City of Belleville to be held as security. 
Astoria applied for and received a partial refund of the deposit when the construction 
of the project was approximately 50% complete. At the time of the Appointment 
Order, approximately $357,500 remained outstanding (the “Belleville Deposit”) and 
was held back by the City of Belleville.

2.2.2 As outlined in the Third Report, the final application for the refund of the Belleville 
Deposit had not been made at that time as the Receiver was awaiting final ‘as built 
drawings’ for the site. Upon review of the surveyor’s drawings in or around May 2017, 
Stantec Consulting Ltd. (“Stantec”), the engineering firm that was engaged 
throughout the construction project, determined that there were significant 
deficiencies with certain aspects of the construction, primarily, but not limited to, 
grading and pond elevations at the Leased Premises. As a result, Stantec was engaged 
by the Receiver to perform a re-design that was expected to be acceptable to the City 
of Belleville. Stantec completed its re-design and the Receiver engaged a contractor, 
Grant Montgomery (“Montgomery”), to complete the re-grading work (the “Re
grading Project”) to meet the re-designed specifications. Upon completion of the Re
grading Project and the preparation of final ‘as built drawings’ by Stantec, the 
Receiver with the assistance of Stantec applied for a refund of the balance of the 
Belleville Deposit.

2.2.3 The City of Belleville issued and delivered to the Receiver a Certificate of Compliance, 
under file no. B-75-796 (the “Site Plan Certificate of Compliance”), a copy of which 
is attached hereto as Appendix J, in favour of Astoria and the Owner confirming that 
all conditions of the Site Plan Agreement have been satisfied and, as such, 
subsequently released the Belleville Deposit in the amount of $357,500 to the 
Receiver, as the Court officer in the Receivership Proceedings. The Receiver provided 
notification of the Site Plan Certificate of Compliance to the Landlord and SusGlobal 
Belleville.
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2.2.4 As a term of its loan agreement with Casa Dea, Astoria executed and delivered to the 
City of Belleville an Irrevocable Direction dated September 9, 2016 (the “Irrevocable 
Direction”) in the amount of $352,750.00 in respect of the Belleville Deposit (the 
“Irrevocable Security Deposit”), directing that the Irrevocable Security Deposit be 
paid over to Casa-Dea upon the satisfaction of the terms and conditions of the Site 
Plan Agreement.

2.2.5 As outlined above, the refund of the Belleville Deposit was directly related to the 
completion of the Re-grading Project and site plan drawings, and accordingly, the 
Receiver and Casa Dea agreed that the associated costs would be directly allocated to 
the realization thereof.

2.2.6 Pursuant to the terms of the Irrevocable Direction, Casa-Dea is entitled to the net 
proceeds of the Irrevocable Security Deposit after deducting reasonable costs 
associated with Receiver’s efforts to complete the Re-Grading Project. The Receiver 
prepared an analysis of the direct and professional costs incurred in respect of the 
recovery of the Irrevocable Security Deposit and the resultant proposed net 
distribution to Casa Dea pursuant to the Irrevocable Direction. After consideration of 
the costs incurred in the recovery of the Irrevocable Security Deposit, the net funds 
available for distribution to Casa Dea totals $241,868.02 (the “Proposed Casa Dea 
Distribution”), as illustrated in the chart below:

Irrevocable Security Deposit 
Less:

Grant Montgomery (net of HST) 
Stantec (net of HST)
AStB (net of HST)
Receiver (net of HST)

$352,750.00

(66,698.35)
(35,153.63)

(1,000)

(8,030) (110,881.98)

Proposed Casa Dea Distribution $241,868.02

2.2.7 As outlined in the Third Report, Af±B provided its opinion that, subject to the normal 
assumptions and qualifications, Casa Dea’s security is valid and enforceable in 
accordance with its terms.1 As a result of the Receiver’s independent legal counsel’s 
review of the Casa Dea Security and the priority interest of Casa Dea in the Irrevocable 
Direction, the Receiver and Casa Dea entered into an Acknowledgement and 
Confirmation of Receipt of Funds dated May 30, 2018, a copy of which is attached 
hereto as Appendix K, pursuant to which the Receiver agreed to distribute 
$193,868.02 to Casa Dea, (representing approximately 80% of the Proposed Casa Dea 
Distribution), in accordance with the terms of the Irrevocable Direction. The Receiver 
requests this Honourable Court approve the Proposed Casa Dea Distribution and the 
payout of the balance to Casa Dea in the amount of $48,000 upon the granting of the 
Order requested by the Receiver (i.e. $241,868.02 - $193,868.02).

1 A copy of the security opinion in respect of Casa Dea’s security is available to the Court upon request.
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2.2.8 The Receiver notes that an amount of $4,750, being the balance of the Belleville 
Deposit, after deducting the Irrevocable Security Deposit, remains in the Receiver’s 
account pending further Order of this Honourable Court.

2.3 WEPPA
2.3.1 The Receiver terminated the Astoria employees as at the time of Closing. The 

employees had no wages or vacation pay outstanding and accordingly, there are no 
claims under Section 81.4 of the BIA. The Receiver submitted claims on behalf of the 
employees in respect of their applicable termination notice.

2.4 Government Accounts - Source Deductions
2.4.1 Following the issuance of the Appointment Order, the Receiver notified Canada 

Revenue Agency (“CRA”) of its appointment. Based on Astoria’s records, there were 
no outstanding source deduction remittances. Nonetheless, the Receiver requested a 
source deduction trust examination out of an abundance of caution. CRA completed 
its trust examination and confirmed there were no payroll source deduction balances 
outstanding. CRA also provided a current statement showing there are no balances 
outstanding on the Astoria payroll accounts.

2.5 Government Accounts - HST/GST
2.5.1 Astoria filed all outstanding returns that were due as at the Appointment Date. Based 

on a review of the Books and Records, there was outstanding HST/GST of 
approximately $7,900 owing to CRA in respect of Astoria Ltd.

2.5.2 The Receiver requested an HST trust examination on the Astoria records. The CRA 
representative that attended to the source deduction trust examination reviewed the 
Astoria HST filings for the period January 1, 2017 to April 13, 2017. CRA subsequently 
submitted a claim for outstanding HST/GST owing by Astoria Ltd. in the amount of 
$7,893.47 + penalties and interest of $262.68.

2.6 Equipment Lessors
2.6.1 As previously reported, the Financed Equipment was not included in the Sale 

Transaction and, accordingly, the Receiver made arrangements directly with the 
Equipment Lessors for the release and/or removal of their equipment. Additionally, 
the Receiver and certain of the Equipment Lessors (ECN, Concentra and CCL) entered 
into a settlement and release agreement dated December 1, 2018 (the “Equipment 
Lessors Settlement and Release Agreement”).

2.6.2 Therein, the Equipment Lessors agreed to accept a one-time payment of $25,000.00 
from the Receiver as full payment to settle any and all amounts that could be owed 
to the Equipment Lessors by the Receiver and Astoria in connection with the use of 
the Equipment, the Equipment itself, and all other outstanding claims, disputes and 
controversies between the Debtors, the Receiver and each of the Equipment Lessors, 
including any cost allocation to the Equipment Lessors relating to the administration 
of the receivership proceedings. BDC, the primary secured creditor, supported the 
Receiver's execution of the Equipment Lessors Settlement and Release Agreement.
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2.7 Construction Lien Claimants
2.7.1 As detailed in the Second Report, three (3) construction Lien Claims with a face value 

of approximately $1.1 million were registered against the leasehold and freehold 
interests in the Leased Premises in respect of the construction of the organic 
processing facility and the services provided by Fitzgibbon, Van Soelen and Tulloch 
(collectively the “Construction Lien Claimants"), as more particularly set out in the 
chart below:

Construction
Lien

Claimants

Lien Claim 
(incl. HST)

Claim Amount filed 
with Receiver 

(incl. HST)

Fitzgibbon

Van Soelen

Tulloch

$367,774.65

$381,339.36

$347,717.93

$356,915.10

$381,339.36

$347,717.93

Total $1,096,831.94 $1,085,972.39

2.7.1 Pursuant to the endorsement of Justice Myers dated August 31, 2017, a motion date 
of December 12, 2017 (the “Lien Hearing Date”) and related timetable was set on 
September 19, 2017 for motions by the Receiver to seek advice and directions with 
respect to the timeliness and quantum of the Lien Claims of Tulloch and Van Soelen. 
There was no dispute with respect to the timeliness of the Fitzgibbon Lien Claim.

2.7.2 Based on initial information available to the Receiver, the Receiver was of the view 
that Van Soelen did not file its Lien Claim in time. However, based on additional 
evidence that was subsequently provided to the Receiver by Van Soelen prior to the 
Lien Hearing Date, which evidence was satisfactory to the Receiver, the Receiver 
agreed that the Van Soelen Lien Claim was filed in time. Accordingly, the Van Soelen 
Lien Claim matter did not proceed on the Lien Hearing Date.

2.7.1 The Tulloch Lien Claim was heard by Master Albert on the Lien Hearing Date, pursuant 
to a transfer judgment granted by Justice Myers dated September 26, 2017, and a 
decision was rendered by Master Albert confirming the timeliness of the Tulloch Lien 
Claim.

2.7.2 Thereafter, the Receiver was advised by each of the Construction Lien Claimants and 
BDC that a consensus had been reached between BDC and the Construction Lien 
Claimants (the “Lien Claims Settlement Agreement”). The Receiver did not 
participate in the negotiations, however, based on the priorities established by 
statute, the Receiver is satisfied with the terms of the Lien Claims Settlement 
Agreement, the salient terms of which are as follows:

1) BDC and the Construction Lien Claimants agree that the amounts payable to the 
Construction Lien Claimants from the deficiency in the statutory holdbacks, in 
priority to BDC, are as follows:
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Construction
Lien

Claimants

Distribution 
Settlement 
(incl. HST)

Fitzgibbon

Van Soelen

Tulloch

$91,135.71

142,613.31

311,837.93

(the “Fitzgibbon Distribution”)

(the “Van Soelen Distribution”) 

(the “Tulloch Distribution”)

Total $545,586.95 (collectively the “Construction 
Lien Distributions”)

Note: The gross distribution to Tulloch was $347,717.93, less the sum of $35,880 
(representing the portion of the Receiver’s cost allocation funded by the estate), 
for a net balance of $311,837.93. (This amount does not include the cost award 
arising from Master Albert’s decision on the timeliness of Tulloch’s Lien Claim, 
which will be paid separately).

2) The Lien Claimants shall be paid the Construction Lien Distributions from the 
proceeds of the Sale Transaction, in priority to the amounts payable to BDC under 
its construction mortgage, and shall consent to an order (the “Distribution 
Order”) to effect such distribution.

3) The Distribution Order shall provide that the Construction Lien Distributions be 
held in escrow by legal counsel to each of the respective Construction Lien 
Claimants pending:

i. The filing of discontinuances by the Construction Lien Claimants 
dismissing the claims against the mortgagees (other than BDC) who 
were named as defendants in their respective lien actions; and

ii. Orders are obtained, on consent of each of BDC, the Construction Lien 
Claimants and 1684567 Ontario Inc., discharging the Lien Claims and 
vacating the certificates of action registered against title to the Leased 
Premises, and dismissing the lien actions without costs (the “Lien 
Discharge and Dismissal Orders”).
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3.0 RECEIVER’S AND ITS COUNSEL'S ACCOUNTS

3.1 Pursuant to paragraph 18 of the Appointment Order, any expenditure or liability which 
shall properly be made or incurred by the Receiver, including the fees and disbursements 
of the Receiver and the fees and disbursements of the Receiver’s legal counsel, A&B, 
constitute part of the “Receiver’s Charge”. The fees and disbursements of the Receiver 
for the period November 1, 2017 to July 31, 2018 are detailed in the affidavit of 
Christopher J. Mazur, a copy of which is attached as Appendix L. The fees and 
disbursements of A&B for the period of November 1, 2018 to July 31, 2018 are detailed 
in the affidavit of Steven Graff, a copy of which is attached as Appendix M.

3.2 The Receiver’s fees for the period November 1, 2017 to July 31, 2018 encompass 226.15 
hours at an average hourly rate of approximately $382.84 for a total of $86,579.50 prior 
to disbursements of $374.97 and applicable taxes. The Receiver is therefore requesting 
that this Honourable Court approve total fees and disbursements inclusive of applicable 
taxes in the amount of $98,258.55.

3.3 A&B’s fees for the period November 1, 2017 to July 25, 2018 encompass 441.80 hours at 
an average hourly rate of approximately $409.61 for a total of $180,967.50 prior to 
disbursements of $8,575.24 and applicable taxes. The Receiver is therefore requesting 
that this Honourable Court approve A&B’s total fees and disbursements inclusive of 
applicable taxes in the amount of $214,162.90.

3.4 For greater clarity, the fees and disbursements incurred by the Receiver and A&B 
outlined above, include the fees and disbursements submitted to this Court in respect 
of the Receiver’s costs incurred in connection with the SusGlobal Claim, including those 
covered by the Cost Award. Following discussions with BDC, it agreed that the costs 
incurred by the Receiver and A&B in relation to the SusGlobal Claim could be funded 
from the proceeds in the estate and that upon recovery of the Cost Award, the funds 
will be deposited into the estate and will be available for distribution pursuant to a 
future Order of this Court.
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4.0 STATEMENT OF RECEIPTS & DISBURSEMENTS

4.1 Appendix N, attached hereto, presents a summary of the Receiver’s Interim R&D for 
the period April 13, 2017 to July 31, 2018. As is illustrated, receipts total approximately 
$6.1 million, primarily related to the Sale Transaction, cash on hand, collection of the 
opening AR, ongoing sales, recovery of the MOE LC and the Belleville Deposit and the 
advances from BDC under the Receiver’s Borrowing Certificates.

4.2 The Receiver has made disbursements of approximately $1.7 million related to payroll 
and related remittances, operating costs, and legal and professional fees.

4.3 In addition, the Receiver has repaid the $400,000 advance from BDC and as outlined 
herein, made a payment of approximately $194,000 to Casa Dea in respect of the 
Irrevocable Direction and the Casa Dea Security.

4.4 Further, pursuant to the Interim Distribution Order, the Receiver made a distribution to 
BDC in the amount of $1.8 million, which distribution is subject to the Reimbursement 
Agreement. Accordingly, as at July 31, 2018 the Receiver had net funds in its accounts 
of approximately $1.99 million.
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5.0 PROPOSED DISTRIBUTIONS

5.0 Security Review
5.0.1 The Receiver provided a detailed summary of creditors with a registered interest 

against Astoria and their respective outstanding loan amounts in section 5.0 of the 
Third Report.

5.0.2 For ease of reference, the Receiver is setting out the summary of the Receiver’s 
review/actions in respect of the various secured lenders, the Equipment Lessors and 
Lien Claimants that was included in the Third Report:

1) BDC: As reported in the First Report, A&B has reviewed the BDC Security and 
provided its opinion that the BDC Security is valid and enforceable in accordance 
with its terms. As a result, all owned assets of Astoria that are not specifically 
encumbered by another specific registrant (which are not otherwise subject to 
a subordination or intercreditor agreement) are subject to the BDC Security.

2) Casa Pea: As reported in the First Report, A&B has reviewed the security granted 
by Astoria in favour of Casa Dea and provided its opinion that such security is 
valid and enforceable in accordance with its terms. Casa Dea and BDC also 
entered into an intercreditor agreement setting out the priority of their 
respective security interests. Under the terms of its security, and subject to the 
intercreditor agreement, Casa Dea has, among other security interests, a first 
ranking priority security interest in the Irrevocable Security Deposit; a first 
ranking interest in any equity or surplus funds from realization, if any, in respect 
of the Financed Equipment and a charge against any residual amounts in respect 
of the Lien Holdback (subject to certain terms being satisfied in respect thereof).

3) Equipment Lessors: Each of Caterpillar, CCL, Concentra and ECN (collectively the 
“Equipment Lessors”) have registered security interests regarding their 
respective Financed Equipment that was used in the Astoria operations. The 
Financed Equipment was excluded from the Sale Transaction. The Receiver 
understands the equipment subject to the Caterpillar lease has since been 
transferred to SusGlobal Belleville subsequent to the Closing Date. The Financed 
Equipment subject to the CCL, Concentra and ECN leases were all released to 
the respective Equipment Lessors at or immediately following completion of the 
Sale Transaction and all claims were settled pursuant to the Equipment Lessors 
Settlement and Release Agreement.

4) Trenval: As reported in the First Report, Trenval has a PPSA registration against 
all of Astoria’s personal property. The Receiver understands that Trenval’s 
security interest is subordinate to the interests of BDC and Casa Dea, and given 
the significant shortfall in recovery by BDC and Casa Dea, as prior ranking secured 
creditors, a formal review of the Trenval security has not yet been undertaken.

5) TTk TD had an interest in the MOE GIC that was fully supported by the MOE LC 
issued by TD to the MOECC, which has since been released.
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6) Lien Claimants: As outlined herein, the Construction Lien Claims have been 
resolved and a settlement for distribution has been agreed to between the 
Construction Lien Claimants and BDC, which is acceptable to the Receiver.

5.1 Prior Ranking Claims
5.1.1 As a result of the source deduction trust examinations, there are no claims owing for 

source deductions.

5.1.2 CRA submitted a claim of approximately $7,500 for outstanding HST/GST liability owing 
by Astoria Ltd. The asset realizations in respect of Astoria Ltd. total approximately 
$1,400 relating to cash on hand as at the Appointment Date. The Receiver is of the view 
that the costs subject to the Receiver’s charge in the administration of the estate of 
Astoria Ltd. exceed the $1,400 in funds on hand and accordingly, there would be no 
distribution to CRA in respect of the HST/GST balance owing to CRA by Astoria Ltd.

5.1.3 Accordingly, at this time, there are no known prior ranking claims.

5.2 Proposed Distributions
5.2.1 At this time, the Receiver is not seeking a further distribution to BDC, however, as 

outlined herein, the Receiver is seeking distributions to the Construction Lien Claimants 
and Casa Dea.

5.2.2 As outlined in the Third Report, the Receiver had retained certain holdbacks for, among 
other things, the Re-grading Project and the Construction Lien Reserve in the amounts 
of $135,000 and $1,250,000 respectively. As the Re-grading Project is complete and the 
Construction Lien Claims have been resolved, the Receiver does not require any further 
reserves in respect of these matters.

5.2.3 Based on the funds on hand in the Receiver’s account as outlined in the Interim R&D, 
after making the Proposed Distributions as defined below, the Receiver will retain 
approximately $1.4 million in its accounts, which will be held back to fund ongoing 
costs and a future final distribution pending further Order of this Court.

5.2.4 Accordingly, the Receiver proposes to make distributions to the Construction Lien 
Claimants as outlined in the chart below and to Casa Dea in the amount of $48,000 
(the “Proposed Distributions”):

Lien Claimant Lien Claim 
Amount (inch 

HST)

Claim Amount 
filed with 

Receiver (inch 
HST)

Proposed Lien 
Claimant 

Distributions

Fitzgibbon

Van Soelen

Tulloch

$367,774.65

$381,339.36

$347,717.93

$356,915.10

$381,339.36

$347,717.93

$91,135.71

142,613.31

311,837.93

Total $1,096,831.94 $1,085,972.39 $545,586.95

5.2.5 The ongoing matters in respect of the estate administration include (i) the SusGlobal 
Belleville Motion returnable September 21, 2018; (ii) the SusGlobal Belleville appeal of
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the May 17 Decision; and (iii) awaiting the realization of the SusGlobal Shares, which 
are not yet publicly listed. As outlined above, the Receiver entered into a 
Reimbursement Agreement with BDC in respect of the prior Court-approved distribution 
and, in addition, BDO will have approximately $1.4 million in cash remaining in its trust 
accounts after making the Proposed Distributions. Accordingly, once all outstanding 
matters are resolved, the Receiver will bring a motion for a final distribution and 
discharge and a release of the Reimbursement Agreement.
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6M RECOMMENDATIONS

6.1 The Receiver respectfully submits this Fifth Report to the Court in support of the 
Receiver's motion for an Order:

• approving the Fourth Report and the Supplements to Fourth Report and the 
Receiver’s activities as outlined therein;

• approving the Fifth Report and the Receiver’s activities as outlined herein;

• approving the fees and disbursements of the Receiver and its counsel, AEtB, as 
outlined herein and the fee affidavits appended hereto;

• authorizing and directing the Receiver to make the Proposed Distributions to the 
Construction Lien Claimants and Casa Dea as outlined herein;

• approving the Receiver’s Interim REtD; and

• such other relief as the Court deems just and appropriate.

All of which is respectfully submitted this 9th day of August, 2018.

BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF 
ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS CANADA LP, 
and without personal or corporate liability

Christopher J. Mazur CIRP LIT 
Senior Vice President

33273358.2
33388498.2
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1.0 INTRODUCTION AND PURPOSE OF REPORT

1.1 Introduction

Corporate Overview

1.1.1 Astoria Organic Matters Ltd. (“Astoria Ltd.”) is an Ontario corporation with its 
registered office located at 704 Phillipston Rd., Belleville, Ontario (the “Leased 
Premises”). Astoria Organic Matters Canada LP (“Astoria Canada” together with Astoria 
Ltd. “Astoria”) is an Ontario limited partnership with its mailing address at the Leased 
Premises.

1.1.2 Astoria Ltd., as general partner, owns a 0.1% interest in Astoria Canada. Astoria Ltd. 
acts as a management company, receiving payments from Astoria Canada to fund wages 
and other administrative expenses.

1.1.3 Astoria operates an organic recycling facility and waste transfer station from the Leased 
Premises. Astoria processes organic waste into compost for the agricultural and 
landscaping markets. Astoria utilizes the Gore ® Cover System, an environmentally 
friendly composting process that transforms a wide range of organic waste into compost 
within eight (8) weeks.

1.1.4 The landlord of the Leased Premises is 1684567 Ontario Inc. (the “Landlord”). Astoria 
Canada and the Landlord entered into a 20 year lease dated June 24, 2013, plus tenant 
options to extend the lease in five (5) year increments for a total possible term of up to 
50 years less a day (the “Land Lease”).

1.1.5 Astoria Ltd. was incorporated November 23, 2012. Astoria provided its corporate 
structure chart (the "Corporate Chart”), a copy of which is attached hereto as 
Appendix A. The Corporate Chart shows that Astoria Organic Matters GmbH & Co. KG 
("Astoria GmbH”), owns a 99.9% interest in Astoria Canada, and that Mr. Thomas 
Schneider (“Schneider”) is the ultimate shareholder of Astoria GmbH. The Receiver 
understands that Astoria GmbH and various related parties were and may continue to 
be the subject to formal insolvency proceedings in Germany which commenced in or 
around December 2016.

1.1.6 The German insolvency administrator (“Pluta”) claims that Green Waste Solution GmbH 
(“Green Waste Solution”), which is managed by Mr. Schneider, the original founder of 
Astoria, acquired the 99.9% partnership units previously held by Astoria GmbH. To date, 
no information has been supplied to the Receiver to support of this claim.

Receivership Proceedings

1.1.7 Business Development Bank of Canada ("BDC”) provided Astoria a loan in the total 
principal sum of $7,100,000 (the “BDC Loan”) to finance the construction of the organic 
processing facility at the Leased Premises, less a holdback of approximately $675,000 
for any valid construction liens (the “Lien Holdback”). As security for the BDC Loan, 
BDC obtained, among other things (collectively referred to as the "BDC Security”):
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a) general security agreements dated December 17, 2015 from Astoria Ltd. and 
Astoria Canada in favour of BDC;

b) an assignment of certain environmental compliance approvals (collectively, the 
"ECAs”);

c) a leasehold charge on the Land Lease; and

d) guarantees dated December 7, 2015 from various German related companies or 
entities in favour of BDC in respect of the obligations of Astoria to BDC.

1.1.8 The Receiver’s independent counsel, Aird & Berlis LLP (“A&B”), reviewed the BDC 
Security and provided its opinion that, subject to the normal assumptions and 
qualifications, the BDC Security is valid and enforceable in accordance with its terms 
other than as specifically identified in the opinion.1

1.1.9 Subsequent to being notified of the German insolvency proceedings and discussions 
between BDC and Astoria, in March 2017 BDC engaged BDO Canada Limited (“BDO”) to 
monitor the business and affairs of Astoria including a review of the cash flow, financial 
position and the sale and investment solicitation process that was commenced by Astoria 
in or around November 2016.

1.1.10 Furthermore, BDC and Astoria entered into a Forbearance and Standstill Agreement (the 
"Forbearance Agreement”). Astoria subsequently defaulted under the terms of the 
Forbearance Agreement and was therefore formally noted in default by BDC. Under the 
Forebearance Agreement Astoria acknowledged and agreed to the appointment of BDO 
as consultant.

1.1.11 Based on the information gathered from Astoria, in consultation with BDO, namely 
relating to the defaults under the BDC Security and the Forebearance Agreement, the 
financial and cash flow position of Astoria and the lack of readily available sources of 
funding to continue operations, the insolvency proceedings of the German shareholders 
as well as the alleged sale of the units of Astoria Canada to Green Waste Solution, BDC 
believed an immediate stay of proceedings was necessary in the circumstances and took 
steps to enforce under the BDC Security. As an illustration:

• Astoria’s internal financial statements for the fiscal year ended December 31, 2016 
showed that Astoria Canada incurred a loss of $1.4 million on revenue of $600,000 
and a loss of $1.4 million in its fiscal year ended December 31, 2015 on revenue of 
$319,000;

• Astoria was effectively in a start-up phase, having achieved substantial completion 
on the construction of the operating facility in or around November 2016. However, 
Astoria required a further injection of $600,000 to acquire and install the final 
components of equipment/trenches to achieve 100% processing capacity;

• Astoria’s liquid assets were limited to approximately $200,000 in cash and accounts 
receivable (“AR”). In comparison, Astoria had in excess of $1.4 million in accounts 
payable (“AP”) and its long term secured liabilities were in excess of $7.0 million;

1 A copy of the security opinion in respect of BDC’s security is available to the Court upon request.
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• Construction liens were registered against Astoria totaling $750,000 (thereafter 
further liens were filed such that the total amount of the construction liens 
presently is approximately $1.05 million, inclusive of HST), which the Receiver has 
reviewed as outlined further below;

• Astoria’s weekly cash flow forecast showed it would be in a negative cash position 
by mid-April 2017; and

• Astoria engaged a third party firm in November 2016 to assist in an effort to find 
alternative financing and/or to complete a sale of the business and operations; 
however, no firm offers were submitted and Astoria terminated the process 
effective February 28, 2017.

1.1.12 As a result of the foregoing, BDC issued a formal demand for repayment of the BDC Loan 
on or about April 10, 2017 and delivered a notice of intention to enforce Security 
pursuant to section 244 of the Bankruptcy and Insolvency Act ("BIA”). Astoria waived 
the 10 day notice period and consented to the immediate enforcement of the BDC 
Security.

1.1.13 Consequently, BDC brought an application for an order appointing a receiver over the 
assets, properties and undertakings of Astoria and BDO was appointed receiver (in such 
capacity, the “Receiver”), pursuant to an order (the "Appointment Order”) of the 
Ontario Superior Court of Justice, Commercial List (the “Court”), dated April 13, 2017 
(the “Appointment Date”). A copy of the Appointment Order is attached hereto as 
Appendix B.

1.1.14The Appointment-Order empowered and authorized, but did not obligate the Receiver 
to, among other things, do the following:

• take possession and control of the Property (as defined in the Appointment Order) 
and any and all proceeds and receipts arising therefrom;

• manage, operate and carry on the business or to cease operations;
• market any or all of the Property on such terms and conditions of sale as the 

Receiver deems appropriate and in accordance with the approved Marketing 
Process as outlined in Schedule B of the Appointment Order;

• sell, convey, transfer, lease or assign the Property; and
• report to, meet and discuss with affected Persons (as defined in the Appointment 

Order), as the Receiver deems appropriate, all matters relating to the Property 
and the receivership proceedings.

1.2 Purpose of this Report

1.2.1 This constitutes the Receiver’s First report to the Court (the "First Report”) in this 
matter and it is filed to:

• Report on the Receiver’s activities in these receivership proceedings since the 
Appointment Date and the results of the Sale Process (as defined herein); and

• Request an Order, inter alia:

Page 4



• approving the First Report and the activities of the Receiver set out 
herein;

• approving the sale transaction contemplated by the asset purchase 
agreement entered into between the Receiver, as seller, and SusGlobal 
Energy Belleville Ltd., as purchaser (the “Purchaser”), dated July 27, 2017, 
as amended by an amendment dated August 1, 2017 (the “Asset Purchase 
Agreement”), pursuant to which the Purchaser agreed to purchase, and the 
Receiver agreed to sell the assets of Astoria outlined therein (collectively, 
the “Purchased Assets”);

• vesting in the Purchaser all of Astoria’s right, title and interest, if any, in 
the Purchased Assets free and clear of any and all encumbrances;

• sealing the Confidential Supplement until further order of this Court or 
Closing (as defined in the Asset Purchase Agreement) has occurred;

• approving the Receiver’s interim statement of receipts and 
disbursements for the period April 13, 2017 to August 4, 2017 (the “Interim 
R&D”);

* approving the fees and disbursements of the Receiver and its legal 
counsel, A&B, as outlined herein; and

• such other relief as the Court deems appropriate.

1.3 Scope and Terms of Reference

1.3.1 The First Report has been prepared for the use of this Court and Astoria’s stakeholders 
as general information relating to Astoria and to assist the Court in making a 
determination of whether to approve the relief sought herein. Accordingly, the reader 
is cautioned that the First Report may not be appropriate for any other purpose. The 
Receiver will not assume responsibility or liability for losses incurred by the reader as a 
result of the circulation, publication, reproduction or use of the First Report different 
than the provisions of this paragraph.

1.3.2 In preparing this First Report, the Receiver has relied upon Astoria’s records and 
available unaudited financial information. While the Receiver has reviewed certain of 
Astoria’s records, such work does not constitute an audit or verification of such 
information for accuracy, completeness, or compliance with Generally Accepted 
Accounting Principles or International Financial Reporting Standards. Accordingly, the 
Receiver expresses no opinion or other form of assurances with respect to such 
information except as expressly stated herein.

1.3.3 Capitalized terms used but not defined in this First Report shall have the meaning 
ascribed to them in the Appointment Order.
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1.3.4 This First Report, and . all court materials and orders issued and filed in these 
receivership proceedings are available on the Receiver’s website at: 
htto://extranets.bdo.ca/astoriaorganicmatters and will remain available on the 
website for a period of six (6) months following the Receiver’s discharge.
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2.0 RECEIVER’S
ACTIVITIES

2.0 Possession of Property
2,0.1 Immediately following its appointment the Receiver attended the Leased Premises to 

secure the Property. In addition, the Receiver arranged to change the passcodes to the 
gated front entrance to the Leased Premises and confirmed that there is a working video 
surveillance system in place to track the activity at the site.

2.1 Employees
2.1.1 The Receiver met with Mr. Al Hamilton, the President, CEO and sole employee of Astoria 

Ltd. (“Mr. Hamilton” or “Management”), and the seven employees of Astoria Canada 
to advise them of the Appointment Order and of the intention of the Receiver to 
continue the operations and business while undertaking a Court approved marketing and 
sale process. From and after the Appointment Date, the employees have remained 
employees of Astoria Canada and accordingly, there are no amounts owing at this time 
pursuant to the Wage Earner Protection Program Act (“WEPPA”).

2.1.2 The Purchaser will make offers of employment to those employees it wishes to retain as 
at the Time of Closing.

2.2 Insurance
2.2.1 As at the Appointment Date, Astoria’s insurance coverage included a Commercial 

Liability Policy (“Commercial”), Pollution Liability Policy (“Pollution”) and Automobile 
Policy (“Automobile”), all of which were coordinated through McDougall Insurance & 
Financial (“McDougall"). Astoria had also put in place a Directors and Officers’ Liability 
insurance policy (“D&O” collectively with Commercial, Pollution and Automobile, the 
“Insurance Policies”) coordinated through G&B Allen Insurance Brokers Limited (“G&B 
Allen”). The following chart lists the Insurance Policies in place as at the Appointment 
Date:

Policy Type Expiry Date Aggregate
Limit

Insurer

Commercial Dec 30, 2017 $5,000,000 Economical Insurance

Pollution Dec 21, 2017 $2,000,000 Strategic Underwriting 
Managers Inc.

Automobile Aug 29, 2017 $2,000,000 Travelers

D&O Dec 15, 2017 $1,000,000 Lloyds of London

2.2.2 Following its appointment, the Receiver notified McDougall and G&B Allen of the 
Appointment Order and requested that it be added as an additional named insured on 
the Insurance Policies. In addition, the Receiver requested and obtained an increase in 
the Pollution coverage to $10,000,000.
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2.2.3 McDougall confirmed that the Insurance Policies for which it was responsible for 
remained in force and that the Receiver would be added as an additional named insured. 
G&B Allen advised that the D&O coverage would remain in place for the duration of the 
policy period but that given the nature of the coverage, the insurer would not agree to 
add the Receiver as an additional named insured.

2.3 Ministry of the Environment and Climate Change (“MOECC”)
2.3.1 The Receiver contacted the District Manager of the MOECC to advise it of the 

Appointment Order and to further advise the MOECC of the Receiver’s intention to 
continue the operations of Astoria on the same basis as prior to the Appointment Date 
utilizing the same Management and employees.

2.3.2 Astoria operates the processing facility pursuant to the terms and conditions of the ECAs 
issued by the MOECC, relating to, among other approvals, (i) Air and Noise; (ii) Water; 
and (iii) Waste. The Receiver understands that the ECAs are specific to the Property 
and can be transferred to a new ‘owner’ subject to the required notice provisions being 
satisfied by the assignor, in this instance, Astoria as the operator. The Receiver further 
notes that the ECAs are in the name of the Landlord and Astoria.

2.3.3 In addition, Astoria has issued a Letter of Credit in favour of the MOECC in the amount 
of $276,830.63 (the “MOE LC”), which is supported by a Guaranteed Investment 
Certificate held at The Toronto-Dominion Bank (the "MOE GIC”), and is subject to the 
Financial Assurance Guidelines (the "Guidelines”) under the Environmental Compliance 
Act (Ontario) (the “EPA”).

2.3.4 Mr. Hamilton advises that the initial applications to the MOECC associated with the 
construction on the facility on the Leased Premises required an estimate of the costs to 
shut-down and clear the Leased Premises of waste and compost inventory. As such, 
Astoria provided the MOECC a detailed estimate of the costs which resulted in 
determining the quantum of the MOE LC. As a result, if Astoria Canada violated the 
terms of the Guidelines, the MOECC could call upon the MOE LC and commence the 
clean-up process using the MOE LC funds. The Receiver understands that to date, 
Astoria’s operations are in compliance with the Guidelines.

2.3.5 The Receiver also notes that as a condition of the Asset Purchase Agreement, the 
Receiver is required to effect an assignment of the ECAs to the Purchaser pursuant to 
the terms of the ECAs. The Receiver, with the assistance of Management, will take the 
appropriate steps to effect such notice prior to Closing (as defined in the Asset Purchase 
Agreement). The Receiver understands that in order to properly effect an assignment 
of the ECAs in accordance with its terms, the Receiver is required to provide the MOECC 
with written notice of the change in operator.

2.4 Landlord
2.4.1 As mentioned above, Astoria is subject to the terms of a 20 year lease, which it entered 

into with the Landlord in June 2013. The Land Lease also includes five (5) year 
extensions of up to a total potential lease term of 50 years less a day. Following the 
Appointment Date, the Receiver notified the Landlord of its appointment and made 
arrangements to continue funding ongoing rent and property taxes in accordance with 
the terms of the Land Lease.
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2.4.2 As a condition of the Asset Purchase Agreement, the Receiver is required to effect an 
assignment of the Land Lease to the Purchaser.

2.4.3 Upon a review of the Land Lease, and in consultation with AftB, the Land Lease may be 
assigned provided the required notice is given to the Landlord in accordance with terms 
of the provisions of the Land Lease. The Receiver intends to deliver such notice to the 
Landlord prior to Closing (as defined in the Asset Purchase Agreement).

2.5 Banking
2.5.1 As at the Appointment Date, the Company held operating accounts at Canadian Imperial 

Bank of Commerce (‘‘CIBC"). The Receiver notified CIBC of its appointment and 
requested that the Astoria accounts be frozen with respect to disbursements and only 
be functional for deposit or as directed further by the Receiver. The Receiver arranged 
to transfer the funds on hand in each of the Astoria Ltd. and Astoria Canada accounts to 
new accounts opened by the Receiver. However, certain customers continued to make 
direct deposits into the Astoria Canada account. Accordingly, the Receiver maintained 
the Astoria Canada account to avoid any disruption in customer deposits that were in 
process until the Receiver could provide its new account details to the customers. 
Additionally, the Receiver maintained the Astoria Canada account to process certain 
insurance payments in respect of the Insurance Policies that were set up for regularly 
scheduled automatic withdrawal.

2.6 Receiver's Notice
2.6.1 Based on the books and records of Astoria (the “Books and Records”), the Receiver 

prepared and issued the prescribed notices (together, the "Receiver's Notices”) 
pursuant to Section 245(1) and 246(1) of the BIA on or about April 21, 2017. An amended 
copy of the Astoria Canada Receiver’s Notice was issued on or around May 3, 2017 (the 
“Astoria Canada Amended Receiver's Notice”) to reflect the claims registered 
pursuant to the Construction Lien Act as at that time. A copy of the Astoria Ltd. and 
Astoria Canada Amended Receiver’s Notices are attached hereto at Appendix C and 
Appendix D, respectively.

2.7 Accounts Receivable and Inventory
2.7.1 The book value of Astoria Canada’s accounts receivable ("AR”) as at the Appointment 

Date totaled approximately $105,000, $73,000 of which related to outstanding AR under 
90 days. The largest balance greater than 90 days was owing from Courtice Auto 
Wreckers, a company in receivership, and accordingly is not expected to be collected. 
To date, the Receiver has collected approximately $74,600 of the opening AR, with the 
balance relating primarily to uncollectible accounts or set-offs.

2.7.2 Astoria’s finished goods inventory consists of salable compost (the "Compost”) which is 
primarily sold to farmers and landscapers. As at the Appointment Date, the Compost 
inventory consisted of an estimated 2,000 tonnes, with an estimated sale value of 
$40,000. In comparison, as at July 28, 2017, the estimated Compost inventory consisted 
of 3,000 tonnes with an estimated sale value of $60,000.

2.7.3 Revenue is generated from the fees charged to customers to deliver their organic waste 
to the site (hereinafter referred to as “Tipping Fees”) and from the sale of the Compost.
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2.7.4 Inventory in process relates to the various stages of the organic materials that are 
delivered to the Leased Premises and are at some phase in the eight (8) week processing 
cycle carried out by Astoria at the Leased Premises. Management estimates that the 
inventory in process totaled $137,000 as at the Appointment Date compared to $160,000 
as at July 28, 2017.

2.7.5 During the receivership period through to July 28, 2017, revenue generated from Tipping 
Fees and Compost sales totaled approximately $427,000 inclusive of HST.

2.8 Fixed Assets
2.8.1 Astoria's primary equipment consists of: (i) nine (9) financed pieces of heavy equipment 

(the “Financed Equipment”); (ii) the equipment associated with the Gore technology 
which Astoria uses in its processing; and (iii) various building/structures that were 
erected in the construction of the operating facility. As outlined in the Confidential 
Supplement, a copy of which will be filed separately with the Court under seal, the 
Receiver obtained an appraisal of the Financed Equipment and Astoria’s owned 
equipment, as well as the aforementioned structures on a liquidation basis.

2.8.2 Bid submissions by liquidators received by the Receiver with respect to the Financed 
Equipment fell well under the required payout amounts in respect of such Financed 
Equipment and, as such, the Receiver decided not to pursue any transaction with any of 
the liquidators.

2.9 Government Account - Source Deductions
2.9.1 Following the issuance of the Appointment Order, the Receiver notified Canada Revenue 

Agency (“CRA”) of its appointment. Based on Astoria’s records, there are no 
outstanding source deduction remittances. Nonetheless, the Receiver has requested a 
source deduction trust examination out of an abundance of caution.

2.10 Government Account - HST
2.10.1 Astoria had filed all outstanding returns that were due as at the Appointment Date. 

Based on a review of the Books and Records, there is an outstanding amount of 
approximately $7,900 owing to CRA in respect of Astoria Ltd.

2.10.2The Receiver has requested that CRA set up HST accounts in the Receiver’s name for 
future HST filings in respect of Astoria. To date, the Receiver has not received 
notification and/or confirmation from CRA that the new accounts have been set up in 
the name of the Receiver.

2.11 City of Belleville Deposit
2.11.1 Pursuant to the construction of the facility on the Leased Premises in compliance with 

the Site Plan Agreement entered into between the Landlord, Astoria, the Corporation 
of the City of Belleville (the “City of Belleville”), Bank of Montreal (“BMO") and Trenval 
Business Development Corporation (“Trenval” collectively with BMO the 
“Mortgagees”), Astoria provided a deposit of approximately $710,000 to the City of 
Belleville. Astoria applied for and received a partial refund of the deposit when the 
construction of the project was approximately 50% complete. As a result, 
approximately $357,500 remains outstanding (the “Belleville Deposit”) and is held by 
the City of Belleville.
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2.11.2TO date, the Belleville Deposit has not been released as Belleville is awaiting final ‘as 
built drawings’ for the site. However, upon review of the surveyor’s drawings, Stantec, 
the engineering firm that was engaged by Astoria throughout the construction project, 
determined that there were significant deficiencies with certain aspects of the 
construction that was performed by VanSoelen Landscaping (“VanSoelen”), primarily 
but not limited to, grading and pond elevations at the Leased Premises. As a result, 
Stantec was engaged by the Receiver to perform a re-design that is expected to be 
acceptable to the City of Belleville. Stantec has completed its work and the Receiver 
has requested quotations to perform the re-grading to meet the re-designed drawings. 
Upon completion of the re-grading work and the preparation of final ‘as built drawings’ 
by Stantec, the Receiver with the assistance of Stantec will apply for a refund of the 
balance of the Belleville Deposit.

2.11.3 The Receiver understands that Casa Dea Finance Limited (“Casa Dea”), one of Astoria’s 
secured creditors, has a first ranking priority interest in the Belleville Deposit. The 
Receiver engaged A&B to undertake a security review of Casa Dea’s security. As a result, 
A&B provided its opinion that, subject to the normal assumptions and qualifications, the 
Casa Dea’s security is valid and enforceable in accordance with its terms.2

2.12 Substantial Completion / Construction Lien Claimants
2.12.1 The Receiver understands from its discussions with Management that the construction 

of the organic processing facility was substantially performed on November 1, 2016 and 
a certificate of substantial performance (“CSP”) was published on November 21, 2016 
with the 45 day notice period expiring on January 5, 2017 (the “Notice Period”).

2.12.2 Fitzgibbon Construction Limited (“Fitzgibbon”) registered a claim for lien within the 
Notice Period on December 23, 2016 registered as instrument number HT201539 in the 
amount $367,774 (the “Fitzgibbon Lien”). The Receiver’s review of the Fitzgibbon Lien 
and correspondence with counsel for Fitzgibbon is ongoing. However, based on a review 
of the Fitzgibbon Lien, in consultation with A&B, the Receiver is of the view that the 
Fitzgibbon Lien was properly perfected. The Receiver and Fitzgibbon, through their 
respective legal counsel, continue to engage in discussions regarding the quantum of 
the lien claim. It is anticipated that the Receiver will recommend to the Court that an 
amount be paid to Fitzgibbon on account of the Fitzgibbon Lien from the Lien Holdback 
currently held by BDC.

2.12.3 In addition, two other trade suppliers filed liens against Astoria, being:

a) VanSoelen registered a claim for lien on January 18, 2017 registered as 
instrument number HT202307 in the amount of $381,339.36 (the “VanSoelen 
Lien”); and

b) Ken Tulloch Construction Ltd. (“Tulloch”) registered a claim for lien on May 2, 
2017 registered as instrument number HT206797 in the amount of $347,717.93 
(the “Tulloch Lien” collectively with the Fitzgibbon Lien and VanSoelen Lien, 
the "Lien Claims”).

- A copy of the security opinion in respect of Casa Dea’s security is available to the Court on request.
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2.12.4 Both the VanSoelen Lien and Tulloch Lien were registered after the expiry of the Notice 
Period. There have been concerns raised by VanSoelen and Tulloch about the legitimacy 
of the CSP published on November 21, 2016. However, if the CSP were to be found 
invalid, based on the information provided by Astoria management, Tulloch and 
VanSoelen had completed their work relating to the composting facility by the fall of 
2016 and accordingly these Lien Claims were filed significantly after the 45 day time 
period from the last date of supply of any services or material (not including deficiency 
work) to the improvement and, accordingly, they were not registered within the 
required time. The Receiver, through its legal counsel, A&B, has notified VanSoelen 
and Tulloch that their respective lien claims were registered after the expiry of the 
Notice Period or any applicable lien period and, accordingly, were not preserved within 
the time required by sub-sections 31(2)(a) or (b) of the Construction Lien Act ("CLA”).

2.12.5 Based on a review of the reported dates and details relating to the Lien Claims, A&B is 
of the view that the portion of the Fitzgibbon Lien that ranks in priority to BDC with 
respect to the Lien Holdback is limited to 10% of the value of the total work completed 
by Fitzgibbon (estimated at approximately $79,000), with the balance of the Fitzgibbon 
Lien ranking subordinate to BDC and the secured creditors.

2.12.6 As mentioned above, and in light of the balance of the Lien Claims not having been filed 
within the prescribed Notice Period, the total amount of their provable claims would 
also rank subordinate to the claims of the secured creditors. Furthermore, the Receiver 
is of the view that each of VanSoelen and Tulloch would not be entitled to any amounts 
from the Lien Holdback.

2.13 Secured Creditors

2.13.1 The following chart provides a summary of creditors that have PPSA registrations and 
their respective outstanding loan amounts as at the Appointment Date based on the 
Books and Records:

Creditor Debt Security

BDC $6,400,000 GSA, Assignment of ECA’s, Leasehold 
Charge

Casa Dea $600,000 GSA, Leasehold Charge

Caterpillar Financial Services 
Limited (“Caterpillar”)

$13,000 PMSI

Compaction Credit Ltd.
(“CCL”)

402,000 PMSI

Concentra Financial Services 
Limited (“Concentra")

222,000 PMSI

ECN Financial Inc. (“ECN”) 715,000 PMSI

Trenval Business Development 
Corporation (“Trenval”)

$250,000 GSA

The Toronto Dominion Bank 
("TD”)

Unknown GSA
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Element Financial Corporation Nil Predecessor to ECN

Liebherr-Canada Ltd. Nil PPSA registration against a 2009 
Liebherr excavator. Liebherr 
confirmed to the Receiver that it was 
paid in full and has requested a 
discharge of their security.

2.13.2 The following is a summary of the Receiver’s review / actions in respect of the various 
secured lenders / financing lessors:

a) BDC: As noted herein, A&B has reviewed the BDC Security and provided its 
opinion that its security is valid and enforceable in accordance with its respective 
terms. As a result, all owned assets that are not specifically encumbered by 
another specific registrant are subject to the BDC Security.

b) Casa Pea: As noted herein, A&B has reviewed the security granted by Astoria in 
favour of Casa Dea and provided its opinion that such security is valid and 
enforceable in accordance with its respective terms. Casa Dea and BDC also 
entered into an intercreditor agreement setting out the priority of their 
respective security interests. Under the terms of its security, and subject to the 
intercreditor agreement, Casa Dea has, among other security interests, a first 
ranking priority security interest in the Belleville Deposit; a first rank interest in 
any equity or surplus funds from realization, if any, in respect of the Financed 
Equipment and a charge against any residual amounts in respect of the Lien 
Holdback (subject to certain terms being satisfied in respect thereof).

c) Each of Caterpillar, CCL, Concentra and ECN (collectively the “Equipment 
Lessors”) have registered security interests in respect of in their respective 
Financed Equipment that is used in the Astoria operations;

d) Trenval: As noted herein, Trenval has a PPSA registration against all of Astoria’s 
personal property. The Receiver understands that TrenvaTs security interest is 
subordinate to the interests of BDC and Casa Dea, however, a formal review of 
the Trenval security has not yet been undertaken;

e) TD: TD has an interest in the MOE GIC that is fully supporting the MOE LC issued 
by TD to the MOECC.
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3.0 RECEIVER’S SALE PROCESS AND SUSGLOBAL APA

3.1 Receiver’s Sale Process

3.1 Pursuant to the Appointment Order, the Receiver was authorized to market any or all 
of the assets and operations of Astoria, including advertising and soliciting offers and 
negotiating such terms and conditions of sale as the Receiver in its discretion may deem 
appropriate. The Marketing Process to be undertaken by the Receiver was outlined in 
Schedule “B” of the Appointment Order. In line with the Marketing Process, the steps 
and timelines taken by the Receiver were subsequently formalized in a sale process (the 
“Sale Process”) which was distributed to prospective purchasers that expressed an 
interest in the assets of Astoria.

3.1.2 The Sale Process, a copy of which is attached hereto as Appendix E, was outlined in 
Appendix A to the Receiver’s Confidential Information Memorandum (the “CIM”). The 
following is a summary of the key steps of the Sale Process (all capitalized terms used 
in this Section but not otherwise defined in this First Report shall have the meanings 
ascribed to them in the Sale Process) that were undertaken by the Receiver:

• Notified potential purchasers of the acquisition opportunity for Astoria’s assets and 
business by sending a Teaser Letter (as defined in the Sale Process) to parties 
(known to the Receiver or as identified to the Receiver). A copy of the Teaser 
Letter is attached hereto as Appendix F;

• Placed an advertisement in the National edition of the Globe & Mail (the 
"Advertisement”) on May 5, 2017. A link to the Advertisement was posted on 
Insolvency Insider which is distributed to a wide range of insolvency and 
restructuring professionals. A copy of the Advertisement is attached as Appendix 
G;

• Arranged for Compost Council of Canada (“CCC”) to e-mail the Teaser Letter to its 
members. CCC advised the Receiver that it has approximately 200 members, most 
of whom are in Canada (spanning across Provinces and the Territories), with some 
beyond the Canadian border;

• Upon execution of a confidentiality and non-disclosure agreement (the “NDA”) 
provided by the Receiver, potential purchasers were provided with the CIM and 
with an opportunity to commence due diligence, including gaining access to the 
Receiver’s Data Room, where additional confidential information was made 
available by the Receiver, and/or gaining access to and touring the Leased 
Premises and operations;

• Bidders were required to provide a deposit of not less than 15% of the purchase 
price offered (the “Deposit”) and to submit their bids in the form of the template 
asset purchase agreement (the “Template APA”) provided by the Receiver; and

• The Receiver provided a deadline of 5:00 p.m. on Friday, June 9, 2017 (the “Bid 
Deadline”) to submit binding offers in accordance with the Sale Process.

3.1.3 As a result of the foregoing, the Receiver was in contact with, or contacted by, a total 
of 30 interested parties, 23 of whom requested the NDA. Thereafter, 17 signed and
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returned a form of the NDA, 16 of whom accessed the Data Room. Of these parties, 9 
had arranged site visits either prior to (i.e. as part of Astoria’s pre-filing sale process) 
or after the Appointment Date.

3.1.4 Prior to the Bid Deadline, the various interested parties sought numerous additional 
pieces of information in respect of the operations, compliance with the EGAs, the Land 
Lease, etc. As a result of the various requests made by these parties, and the technical 
nature of the inquiries, it appeared to the Receiver that interested parties would require 
additional time to complete their due diligence and finalize their offers for submission 
in accordance with the terms of the Sale Process. Accordingly, the Receiver notified all 
parties that executed the NDA that the Receiver was extending the Bid Deadline to 5:00 
p.m. on Thursday June 15, 2017 (the "Revised Deadline”).

3.2 Asset Purchase Agreement

3.2.1 The Receiver has prepared a confidential supplement to this First Report (the 
"Confidential Supplement”) to outline for the Court the bid submissions for the 
Purchased Assets and the terms of the proposed Sale Transaction. The Receiver is 
requesting that the Confidential Supplement be subject to a Sealing Order of the Court 
pending the completion of the proposed Sale Transaction or further Order of this Court. 
The Receiver is proceeding in this manner because, while the Court should have the 
information, the Receiver wishes to prevent any potential impact on the market for the 
Purchased Assets arising from this information becoming public should the proposed Sale 
Transaction not close.

3.2.2 As outlined in the Confidential Supplement the Receiver is of the opinion that the 
proposed Sale Transaction represents the best value for the Purchased Assets in the 
circumstances. The Receiver has discussed the terms of the Sale Transaction with 
Astoria’s largest secured creditors, and has been advised that they either support, or do 
not oppose, the Receiver’s recommendation with respect to completing the Sale 
Transaction.

3.2.3 Accordingly, the Receiver is seeking approval of the Sale Transaction contemplated by 
the Asset Purchase Agreement, with such minor amendments as the Receiver may deem 
necessary or appropriate, and vesting the Purchased Assets in the Purchaser pursuant to 
an approval and vesting order in a form consistent with the draft order approved by the 
Commercial List Users’ Committee of the Ontario Superior Court of Justice, to be 
effective upon the Receiver filing a Receiver’s Certificate which confirms that the terms 
and conditions of the Asset Purchase Agreement have been satisfied to the Receiver’s 
satisfaction. A copy of the Asset Purchase Agreement with the commercially sensitive 
details redacted (the “Redacted Asset Purchase Agreement”) is attached hereto as 
Appendix H. An unredacted copy is attached to the Receiver’s Confidential 
Supplement.

3.2.4 The Receiver also requests that the Court grant a sealing order with respect to the 
Confidential Supplement until further order of this Court or following Closing in the 
event that the Sale Transaction does not close and the Receiver is required to re-market 
the Purchased Assets.
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3.3 Assets Available for Realization

3.3.1 If the Asset Purchase Agreement is approved by this Court, the Excluded Assets as 
defined in the Asset Purchase Agreement, which include but are not limited to the 
Belleville Deposit and the MOE GIC associated with the Financial Assurance requirements 
of the MOECC, will be available for the benefit of the estate. These remaining assets 
will be realized by the Receiver and, together with the sale proceeds generated from 
the Sale Transaction, will be distributed pursuant to a further Order of this Court.
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4.0 RECEIVER’S AND ITS COUNSEL’S ACCOUNTS

4.1 Pursuant to paragraph 18 of the Appointment Order, any expenditure or liability which 
shall properly be made or incurred by the Receiver, including the fees and disbursements 
of the Receiver and the fees and disbursements of A&B, constitute part of the 
"Receiver’s Charge”. The fees and disbursements of the Receiver for the period to July 
31, 2017 are detailed in the affidavit of Chris Mazur, a copy of which is attached as 
Appendix I. The fees and disbursements of A&B are detailed in the affidavit of Steven 
Graff, a copy of which is attached as Appendix J.

4.2 The Receiver’s fees to July 31, 2017 encompass 471.9 hours at an average hourly rate 
of approximately $314.02 for a total of $148,184.80 prior to disbursements of $820.81 
and applicable taxes. The Receiver is therefore requesting that this Honourable Court 
approve its total fees and disbursements inclusive of applicable taxes in the amount of 
$168,375.67.

4.3 A&B’s fees to July 26, 2017 encompass 215.4 hours at an average hourly rate of 
approximately $409.29 for a total of $88,161.50 prior to disbursements of $797.93 and 
applicable taxes. The Receiver is therefore requesting that this Honourable Court 
approve A&B’s total fees and disbursements inclusive of applicable taxes in the amount 
of $100,518.96.
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5.0 STATEMENT OF RECEIPTS & DISBURSEMENTS

5.1 Appendix K, attached, presents a summary of the Receiver’s Interim R&D for the period 
April 13, 2017 to August 4, 2017. As is illustrated, receipts total approximately 
$670,000, primarily related to cash on hand, collection of the opening AR and ongoing 
sales, and the advance from the BDC under a Receiver’s Borrowing Certificate.

5.2 The Receiver has made disbursements of approximately $517,000, primarily related to 
payroll and related remittances, repairs and maintenance, operating costs and legal and 
professional fees. Accordingly, as at August 4, 2017 the Receiver has net funds in its 
accounts of approximately $153,000.
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6.0 RECOMMENDATIONS

6.1 The Receiver respectfully submits this First Report to the Court in support of the
Receiver’s motion for an Order:

• approving the First Report and the Receiver's activities as outlined therein;

• authorizing and directing the Receiver to complete the Sale Transaction as 
contemplated by the Asset Purchase Agreement, with such minor amendments as 
the Receiver may deem necessary or appropriate;

• vesting the Purchased Assets in the Purchaser free and clear of all encumbrances 
pursuant to an approval and vesting order in a form consistent with the one approved 
by the Commercial List Users’ Committee of the Ontario Superior Court of Justice, 
to be effective upon the Receiver filing of the Receiver’s Certificate;

• sealing the Confidential Supplement pending the completion of the Sale Transaction 
or further Order of this Court;

• approving the fees and disbursements of the Receiver and its counsel, A&B, as 
outlined herein; and

• approving the Receiver’s Interim R6D.

All of which is respectfully submitted this 16th day of August, 2017.

BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF 
ASTORIA ORGANIC MATTERS LTD. and

Per: Chris Mazur CIRP LIT 
Senior Vice President
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Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

THE HONOURABLE 

JUSTICE HAINEY

BUSINESS DEVELOPMENT BANK OF CANADA

) THURSDAY, THE 1311' DAY

)
v OF APRIL, 2017

Applicant

-and-

ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS 
CANADA LP

Respondents

ORDER

(appointing Receiver)

THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 

of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA") appointing BDO 

Canada Limited as receiver (in such capacities, the "Receiver") without security, of all of the 

assets, undertakings and properties of each of Astoria Organic Matters Ltd. and Astoria Organic 

Matters Canada LP (together, the "Debtors") acquired for, or used in relation to a business 

carried on by the Debtors, was heard this day at 330 University Avenue, Toronto, Ontario.
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ON READING the affidavit of Angus Hutchinson sworn April 10, 2017 and the Exhibits 

thereto, and on hearing the submissions of counsel for the Applicant, and anyone else appearing 

from the Service List served on short notice as appears from the affidavit of service of Jane 

Hampel sworn April 11, 2017, and on reading the consent of BDO Canada Limited to act as the 

Receiver,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application Record is hereby abridged and validated so that this Application is properly 

returnable today and hereby dispenses with further service thereof.

APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, BDO Canada Limited is hereby appointed Receiver, without security, of all of the 

assets, undertakings and properties of the Debtors acquired for, or used in relation to a business 

carried on by the Debtors, including all proceeds thereof (the "Property").

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property;

(b) to receive, preserve, and protect of the Property, or any part or parts 

thereof, including, but not limited to, the changing of locks and security 

codes, the relocating of Property to safeguard it, the engaging of 

independent security personnel, the taking of physical inventories and the 

placement of such insurance coverage as may be necessary or desirable;
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(c) to manage, operate, and carry on the business of the Debtors, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtors;

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver's powers and duties, including without limitation those 

conferred by this Order;

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtors or any part 

or parts thereof;

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtors and to exercise all remedies of the Debtors in 

collecting such monies, including, without limitation, to enforce any 

security held by the Debtors;

(g) to settle, extend or compromise any indebtedness owing to the Debtors;

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver's name or in the 

name and on behalf of the Debtors, for any purpose pursuant to this Order;

(i) to engage a qualified and/or licensed third party to undertake 

environmental or workers' health and safety assessments of the Property 

and operations of the Debtors;

(j) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtors, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby
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conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding;

(k) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate;

(l) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business,

(i) without the approval of this Court in respect of any transaction not 

exceeding $100,000.00, provided that the aggregate consideration 

for all such transactions does not exceed $500,000.00; and

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act, or section 31 of the Ontario Mortgages 

Act, as the case may be, shall not be required.

(m) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;

(n) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable;

(o) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of the Property;
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(p) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtors;

(q) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtors, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtors;

(r) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtors may have; and

(s) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the 

Receiver of the existence of any Property in such Person's possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver's request.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records and information of any kind related to the business or
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affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data 

storage media containing any such information (the foregoing, collectively, the "Records") in 

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to 

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use 

of accounting, computer, software and physical facilities relating thereto, provided however that 

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, 

or the granting of access to Records, which may not be disclosed or provided to the Receiver due 

to the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver. Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information.

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled 

to have a representative present in the leased premises to observe such removal and, if the 

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any 

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court
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upon application by the Receiver on at least two (2) days' notice to such landlord and any such 

secured creditors.

NO PROCEEDINGS AGAINST THE RECEIVER

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtors or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any "eligible financial contract" as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business 

which the Debtors is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors 

from compliance with statutory or regulatory provisions relating to health, safety or the 

environment, (iii) prevent the filing of any registration to preserve or perfect a security interest, 

(iv) prevent the registration of a claim for lien, or (v) prevent the registration and perfection of 

the claim for lien of Ken Tulloch Construction Ltd., but for greater certainty, no further steps or 

proceeding shall be taken in the context of any such claim.

NO INTERFERENCE WITH THE RECEIVER

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 

licence or permit in favour of or held by the Debtors, without written consent of the Receiver or 

leave of this Court.
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CONTINUATION OF SERVICES

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtors are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtors' current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtors or 

such other practices as may be agreed upon by the supplier or service provider and the Receiver, 

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit 

of such Post Receivership Accounts from time to time, net of any disbursements provided for 

herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any 

further Order of this Court.

EMPLOYEES

14. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on the Debtors' behalf, may terminate the 

employment of such employees. The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in
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respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the fVage Earner 

Protection Program Act.

PIPEDA

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information. The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtors, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, "Possession") of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the "Environmental Legislation"), provided however that nothing herein shall 

exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
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pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of 

any of the Property within the meaning of any Environmental Legislation, unless it is actually in 

possession.

LIMITATION ON THE RECEIVER’S LIABILITY

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.

RECEIVER'S ACCOUNTS

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges, and that the 

Receiver and counsel to the Receiver shall be entitled to and are hereby granted a charge (the 

"Receiver's Charge") on the Property, as security for such fees and disbursements, both before 

and after the making of this Order in respect of these proceedings, and that the Receiver's Charge 

shall form a first charge on the Property in priority to all security interests, trusts, liens, charges 

and encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 

14.06(7), 81.4(4), and 81.6(2) of the BIA.

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the normal rates and 

charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court.
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FUNDING OF THE RECEIVERSHIP

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$400,000.00 (or such greater amount as this Court may by further Order authorize) at any time, 

at such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures. The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as 

security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, 

in favour of any'Person, but subordinate in priority to the Receiver’s Charge and the charges as 

set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court.

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any 

amount borrowed by it pursuant to this Order.

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.

MARKETING PROCESS

25. THIS COURT ORDERS that the Receiver is hereby authorized and directed to carry out 

and conduct a marketing process in respect of the Property or any material portion or portions 

thereof, substantially in accordance with the marketing process outlined in Schedule "B" to this 

Order (the "Marketing Process"), and such Marketing Process is hereby approved.
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SERVICE AND NOTICE

26. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service- 

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute 

an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission. This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the 

following URL www.extranets.bdo.ca/astoriaorganicmatters.

27. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtors' creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtors and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing.

GENERAL

28. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder.

29. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtors.

30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, in the United States or 

Germany to give effect to this Order and to assist the Receiver and its agents in carrying out the
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terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the Receiver, as an 

officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the 

Receiver and its agents in carrying out the terms of this Order.

31. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada.

32. THIS COURT ORDERS that the Applicant shall have its costs of this Application, up to 

and including entry and service of this Order, provided for by the terms of the Applicant’s 

security or, if not so provided by the Applicant's security, then on a substantial indemnity basis 

to be paid by the Receiver from the Debtors' estate with such priority and at such time as this 

Court may determine.

33. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order.

34. THIS COURT ORDERS that Compaction Credit Ltd., ECN Financial Inc. (formerly 

Element Financial Corporation) and Concentra Financial Services Association have reserved 

their rights as to whether or not the Receiver's Charge or Receiver's Borrowings Charge primes 

their charge or claim to the equipment subject to their contracts and as to whether or not the 

Receiver has the authority or power to sell such equipment. If the aforementioned parties and 

Receiver are unable to agree on these issues before April 21, 2017, the Receiver shall schedule a 

9:30 appointment on or before April 28, 2017 in order to schedule a comeback hearing and such 

comeback hearing shall be a hearing de novo without any finding whatsoever by this Court in 

this Application on those issues to be binding and without any precedential value or effect.
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35. THIS COURT ORDERS that any allegations made in the Affidavit of Angus Hutchinson 

sworn April 10, 2017 in these proceedings regarding the construction lien proceedings 

commenced by Fitzgibbon Construction Limited ("Fitzgibbon"), Court File No. CV-17-0022-00 

(January 17, 2017) and Van Soelen Landscaping Ltd. ("Van Soelen"), Court File No. CV-17- 

0023-00 (January 18, 2017) (together, the "Construction Lien Litigation") are without prejudice 

to the parties right to challenge the statements made by him in the Construction Lien Litigation.

36. THIS COURT ORDERS that notwithstanding any other provision in this Order, 

Fitzgibbon and Van Soelen have reserved their rights, and this Order is without prejudice to their 

rights regarding whether or not the holdback held by the Applicant for valid construction liens 

regarding the work identified in the Construction Lien Litigation is part of the Property of the 

Debtors, and if the aforementioned parties and Receiver are unable to agree on that issue before 

April 30, 2017, the Receiver shall schedule a 9:30 appointment on or before May 10, 2017 in 

order to schedule a comeback hearing as soon as possible and such comeback hearing shall be a 

hearing de novo regarding the ownership of the said holdback.

ENTERED AT / INSCRIT A TORONTO 
ON/BOOK NO:
LE/DANS LEREGISTRENO:

APR 1 3 2017

PEfl I PAR:
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SCHEDULE"A"

RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT $

1. THIS IS TO CERTIFY that EDO Canada Limited, the receiver (the "Receiver") of the 

assets, undertakings and properties of Astoria Organic Matters Ltd. and Astoria Organic Matters 

Canada LP (the "Debtors") acquired for, or used in relation to a business carried on by the 

Debtors, including all proceeds thereof (collectively, the “Property”) appointed by Order of the 

Ontario Superior Court of Justice (Commercial List) (the "Court") dated the 13th day of April,

2017 (the "Order") made in an action having Court file number_____ -CL-_____ , has received as

such Receiver from the holder of this certificate (the "Lender") the principal sum of $_____ ,

being part of the total principal sum of $_____ which the Receiver is authorized to borrow under

and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily] [monthly not in advance on the_____ day of

each month] after the date hereof at a notional rate per annum equal to the rate of_____ per cent

above the prime commercial lending rate of Bank of_____ from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
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to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order.

DATED the_____ day of MONTH. 20YR.

BDO CANADA LIMITED, solely in its 
capacity as Receiver over the property of Astoria 
Organic Matters Ltd. and Astoria Organic 
Matters Canada LP, and not in its personal 
capacity

Per: ______ _______________________________
Name:
Title:

Receivership Order-v. 2.docx



-3-

SCHEDULE"B"

MARKETING PROCESS

1. The Receiver shall contact potential purchasers (as known to the Receiver or as identified to 
the Receiver) commencing at a reasonable date.

2. The Receiver shall advertise the sale of the Property, en bloc or piecemeal, in The Globe & 
Mail (National Edition) or other publications considered more appropriate by the Receiver 
commencing at a reasonable date.

3. The Receiver shall provide a confidential information package to and arrange for access to 
additional data, after a confidentiality agreement has been executed, commencing at a reasonable 
date. The confidential information package shall solicit offers on an en bloc or piecemeal basis.

4. The deadline for submission of offers shall be set by the Receiver at a reasonable date.

5. The agreement of purchase and sale with the preferred purchaser(s), conditional upon Court 
approval, shall be negotiated by a reasonable date established by the Receiver.

6. The Receiver shall seek or schedule court approval of the agreement of purchase and sale and 
a vesting order on or before a reasonable date set by the Receiver.

7. The sale transaction shall close on or before a reasonable date established by the Receiver.

8. Any deadlines in the marketing process may be modified by the Receiver.
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1.0 INTRODUCTION AND PURPOSE OF REPORT

1.1 Overview

1.1.1 Astoria Organic Matters Ltd. (“Astoria Ltd.”) is an Ontario corporation with its 
registered office located at 704 Phillipston Rd., Belleville, Ontario (the “Leased 
Premises”). Astoria Organic Matters Canada LP ("Astoria Canada” together with Astoria 
Ltd. “Astoria”) is an Ontario limited partnership. Prior to the appointment of the 
Receiver (as defined below), Astoria operated an organic recycling facility and waste 
transfer station from the Leased Premises.

1.1.2 The Landlord of the Leased Premises is 1684567 Ontario Inc. (the “Landlord”). Astoria 
Canada and the Landlord entered into a 20 year lease dated June 24, 2013, plus certain 
tenant options to extend the lease in five (5) year increments for a total possible term 
of up to 50 years less a day (the “Land Lease”).

1.1.3 Business Development Bank of Canada (“BDC”), as lender, and Astoria, as borrower 
entered into a loan agreement (the “BDC Loan Agreement”) pursuant to which BDC 
provided Astoria with a loan in the total principal sum of $7,100,000 (the “BDC Loan”) 
to finance the construction of Astoria’s organic processing facility at the Leased 
Premises, less holdbacks of approximately $675,000 for valid construction liens (the 
“Lien Holdbacks”).

1.1.4 Pursuant to various factors including, but not limited to, defaults under the BDC Loan 
Agreement and the terms of the subsequent forebearance agreement entered into 
between BDC and Astoria, and the lack of readily available sources of funding to 
continue operations, BDC believed an immediate stay of proceedings was necessary and 
took steps to enforce under its security, including, but not limited to, a general security 
agreement granted by each of Astoria Ltd. and Astoria Canada in favour of BDC. 
Consequently, BDC brought an application for an order appointing BDO as receiver over 
the assets, properties and undertakings of Astoria. Pursuant to an order (the 
“Appointment Order") of the Ontario Superior Court of Justice, Commercial List (the 
“Court”), dated April 13, 2017 (the “Appointment Date”), BDO was appointed as 
receiver of Astoria (in such capacity, the "Receiver”). A copy of the Appointment Order 
is attached hereto as Appendix A.

1.1.5 Further details regarding the receivership proceedings and the background of Astoria 
are set out in the First Report to the Court of the Receiver dated August 16, 2017 (the 
“First Report”), a copy of which, together with appendices, is attached hereto as 
Appendix B.

1.1.6 The Appointment Order empowered and authorized, but did not obligate the Receiver 
to, among other things, do the following:

• take possession and control of the Property (as defined in the Appointment Order) 
and any and all proceeds and receipts arising therefrom;

• manage, operate and carry on the business or to cease operations;
• market any or all of the Property on such terms and conditions of sale as the 

Receiver deems appropriate and in accordance with the approved Marketing 
Process as outlined in Schedule B to the Appointment Order;
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• sell, convey, transfer, lease or assign the Property; and
• report to, meet and discuss with affected Persons (as defined in the Appointment 

Order), as the Receiver deems appropriate, all matters relating to the Property 
and the receivership proceedings.

1.1.7 As outlined in the First Report, the Receiver undertook a Court approved Sale Process 
and sought and obtained approval from the Court on August 31, 2017 to complete a sale 
transaction with SusGlobal Energy Belleville Ltd. (“SusGlobal Belleville”), pursuant to 
which SusGlobal Belleville acquired certain of the assets and business of Astoria. The 
aforementioned sale transaction with SusGlobal Belleville was completed on September 
15, 2017. A copy of the approval and vesting order issued by the Court is attached 
hereto as Appendix “C”.

1.2 Initial opposition to Approval and Vesting Order
1.2.1 Presently, three claims for lien (collectively, the "Lien Claims") have been registered 

by each of Fitzgibbon Construction Limited (“Fitzgibbon”), Ken Tulloch Construction 
Ltd. (“Tulloch”) and Van Soelen Landscaping (“Van Soelen”) (collectively, the “Lien 
Claimants”) against the real property upon which the Leased Premises are situated. As 
outlined in the Receiver’s second supplement to the First Report dated August 21, 2017 
(the “Second Supplement”), a copy of which was served and filed with the Court 
subsequent to the Receiver’s Sale Approval Motion returnable August 24, 2017, counsel 
for one of the Lien Claimants, Fitzgibbon, notified the Receiver of its intention to oppose 
the relief sought in the Sale Approval Motion primarily relating to the vesting off of each 
of the Lien Claims as against the freehold interest in the land. A copy of the Second 
Supplement is attached hereto as Appendix D.

1.2.2 The Lien Claimants advised the Receiver that they asserted claims against the Landlord 
on the basis that the Landlord is an “owner” under the Construction Lien Act (Ontario) 
(the “CLA”) such that the Landlord is also responsible for the unpaid invoices for services 
rendered by the Lien Claimants to Astoria.

1.2.3 As described in the Second Supplement, the Receiver outlined its understanding based 
on a review of the books and records of Astoria, and its correspondence and discussions 
with the Landlord of the Leased Premises, that the Landlord has no interest in Astoria, 
nor is it a business partner of Astoria. Furthermore, it does not appear from a review 
of Astoria’s books and records made available to the Receiver that the Landlord is a 
counterparty to any of the service/construction contracts/arrangements as entered into 
between Astoria and each of the Lien Claimants, nor was the Landlord served with the 
prescribed notice pursuant to s. 19 of the CLA.

1.2.4 Subsequently, and in response to responding materials from the Lien Claimants, the 
Receiver prepared a third supplement to the First Report dated August 22, 2017 (the 
“Third Supplement”) to provide the Court with further information that was provided 
to the Receiver by the Landlord in response to the Affidavit of Gregory De Mille sworn 
August 21, 2017 (the “De Mille Affidavit”), and to provide clarification in respect of an 
e-mail from Mr. Al Hamilton to the service list regarding certain statements contained 
in the Second Supplement. A copy of the Third Supplement and De Mille Affidavit are 
attached hereto as Appendices E and F, respectively.

1.2.5 Pursuant to the endorsement of Justice Myers dated August 31, 2017, the Court ordered 
that a timetable be set by the Receiver, in consultation with various legal counsel for
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BDC, the Landlord and the Lien Claimants in order to develop a summary process for the 
Court to resolve the issues arising in the various construction lien actions against, inter 
alia, Astoria and the Landlord. A motion date of December 12, 2017 and related 
timetable was set on September 19, 2017 (the “Timetable”) for a motion by the 
Receiver to seek advice and directions with respect to the timeliness and quantum of 
the Lien Claims of Tulloch and Van Soelen. In addition, after a motion is heard by 
Justice Myers at the Commercial Court in Toronto regarding the Landlord’s motion to 
set aside of the noting in default of the Landlord by Fitzgibbon, the Receiver will bring 
a motion for advice and directions with respect to the quantum of the Fitzgibbon Lien 
Claim.

1.3 Purpose of this Report

1.3.1 This constitutes the Receiver’s second report to the Court (the “Second Report”) in this 
matter and it is filed to provide the Court with an outline of the Receiver’s factual 
understanding of the timeliness and quantum of the Lien Claims in order to assist the 
Court in determining the validity of such Lien Claims.

1.4 Scope and Terms of Reference

1.4.1 The Second Report has been prepared for the use of this Court and Astoria’s stakeholders 
as general information relating to Astoria and to assist the Court. Accordingly, the 
reader is cautioned that the Second Report may not be appropriate for any other 
purpose. The Receiver will not assume responsibility or liability for losses incurred by 
the reader as a result of the circulation, publication, reproduction or use of the Second 
Report different than the provisions of this paragraph.

1.4.2 In preparing this Second Report, the Receiver has relied upon Astoria’s records and 
available unaudited financial information. While the Receiver has reviewed certain of 
Astoria’s records, such work does not constitute an audit or verification of such 
information for accuracy, completeness, or compliance with Generally Accepted 
Accounting Principles or International Financial Reporting Standards. Accordingly, the 
Receiver expresses no opinion or other form of assurances with respect to such 
information except as expressly stated herein.

1.4.3 Capitalized terms used but not defined in this Second Report shall have the meaning 
ascribed to them in the First Report, the Second Supplement, the Third Supplement or 
the Appointment Order, as applicable.

1.4.4 This Second Report, and all court materials and orders issued and filed in these 
receivership proceedings are available on the Receiver’s website at: 
http://extranets.bdo.ca/astoriaorganicmatters and will remain available on the 
website for a period of six (6) months following the Receiver’s discharge.

Page 4

http://extranets.bdo.ca/astoriaorganicmatters


2.0 CONSTRUCTION LIEN 
CLAIMANTS

2.0 Construction Lien Claimants
2.0.1 The Receiver understands from its discussions with K. G. Allan “Al” Hamilton, the former 

president and chief executive officer of Astoria prior to the Appointment Order, and 
constituting the Astoria Management before and after the Appointment Order, that the 
construction of the organic processing facility was substantially performed on November
I, 2016 and that a certificate of substantial performance (“CSP”) was published on 
November 21, 2016 with the 45 day period expiring on January 5, 2017 (the “Lien 
Period’'). Tulloch advised the Receiver that it takes issue with the validity of the CSP 
on the basis that Astoria is acting as owner, contractor and certifier in relation to the 
same contract. This position is set out in a letter dated July 23, 2017 from Mr. Robert
J. Kennaley, counsel to Tulloch, a copy of which is attached hereto as Appendix G. In 
any event, according to Al Hamilton, the entire project was completed by the end of 
2016.

2.0.2 The following Lien Claims have been registered in respect of the construction of the 
organic processing facility:

1) Fitzgibbon registered a claim for lien on December 23, 2016 registered as 
instrument number HT201539 in the amount $367,774 (the “Fitzgibbon Lien”).

2) Van Soelen registered a claim for lien on January 18, 2017 registered as 
instrument number HT202307 in the amount of $381,339.36 (the “Van Soelen 
Lien”); and

3) Tulloch registered a claim for lien on May 2, 2017 registered as instrument 
number HT206797 in the amount of $347,717.93 (the “Tulloch Lien”).

2.0.3 The Receiver and its legal counsel, Aird a Berlis LLP (“AaB”), reviewed each of the Lien 
Claims and the relevant supporting documentation submitted by each of the Lien 
Claimants in respect of the timeliness and quantum of the Lien Claims, as well as the 
records of Astoria and the factual information provided by Al Hamilton, as Astoria 
Management. Below is a summary of the information from the Lien Claims as to 
timeliness and quantum compared to the books and records of Astoria and the 
information provided by Al Hamilton which will be discussed in further detail below, 
respectively:
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Lien
Claimant

Lien Claim 
Amount (incl. 

HST)

Claim Amount 
filed with 

Receiver (incl. 
HST)

Quantum of 
Lien Claim 
per Astoria 
(incl. HST)

Date of 
Registration 

of Lien 
Claim

Last day 
of Supply 
per Lien 
Claimant

Last day 
of Supply 

per
Astoria

Fitzgibbon $367,774.65 $356,915.10 $241,034.99 December 
23, 2016

December 
22, 2016

December 
22, 2016

Van
Soelen

381,339.36 381,339.36 299,018.01 January 18, 
2017

December 
30, 2016

Pre- 
October 4, 

2016

Tulloch 347,717.93 347,717.93 347,717.93 May 2, 2017 April 14, 
2017

Pre-
December,

2016

Total $1,096,831.94 $1,085,972.39 $887,770.93

2.1 Fitzgibbon Lien Claim

2.1.1 While the Fitzgibbon Lien Claim’s face amount is $367,774, a letter from Baldwin Law, 
counsel for Fitzgibbon, dated May 3, 2017, a copy of which is attached as Appendix H, 
states that the total amount outstanding to Fitzgibbon is $315,854.07 plus HST for a 
total of $356,915.10 and accordingly, the Receiver has treated this latter amount as the 
amount claimed.

2.1.2 As noted above, the Fitzgibbon Lien Claim was registered on December 23, 2016, which 
is within the Lien Period and Mr. Hamilton has confirmed that Fitzgibbon was performing 
work under the contract until on or around December 22, 2016. As a result, the Receiver 
is of the view that the Fitzgibbon Lien was filed in time.

2.1.3 Based on a review of the Fitzgibbon Lien Claim and discussions with Mr. Hamilton, there 
is a discrepancy of $115,880.11 (inclusive of HST) between the balance owing according 
to Astoria versus the Fitzgibbon’s Lien Claim (the “Fitzgibbon Discrepancy”).

2.1.4 The chart below provides a summary of the Fitzgibbon Discrepancy vis-a-vis the 
Fitzgibbon Lien Claim in comparison to the Astoria Records and discussions with Mr. 
Hamilton:

Quantum Amount per 
Fitzgibbon

Amount per 
Astoria

Fitzgibbon
Discrepancy

Contract Price $642,945.53 $642,945.53 $ -

Approved Extras 163,565.18 61,016.41 102,548.77

HST 104,846.39 91,515.05 13,331.34

Amount Paid (554,442.00) (554,442.00) -

Balance Owing $356,915.10 $241,034.99 $115,880.11
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2.1.5 The Fitzgibbon Discrepancy relates to various matters including unauthorized work, 
invoices not related to the construction project, invoices not received by Astoria, etc. 
A&B issued a letter dated July 5, 2017 to Baldwin outlining the Fitzgibbon Discrepancy 
and related issues and requested any additional information or documentation from 
Fitzgibbon relating to the discrepancy. A copy of A&B’s letter to counsel for Fitzgibbon 
is attached hereto as Appendix I. To date, no additional information has been provided 
by Fitzgibbon or its legal counsel in writing to A&B.

2.2 Van Soelen Lien Claim

2.2.1 The documentation delivered in support of Van Soelen’s Lien Claim was enclosed in a 
letter from its then counsel dated May 3, 2017, a copy of which is attached hereto as 
Appendix J.

2.2.2 Van Soelen registered its Lien Claim in the amount of $381,339.36 on January 18, 2017. 
The Van Soelen Lien Claim was registered after the expiry of the Lien Period following 
publication of the CSP. In any event, the timeliness of the Van Soelen Lien Claim is also 
dependant on when it performed its last day of work under the applicable arrangement. 
The decisive date would be 45 days prior to January 18, 2017 being December 4, 2016.

2.2.3 According to Van Soelen's invoice no. 7481 dated January 17, 2017, Van Soelen 
performed site work on December 8, 13, 14, 22, 23, 27, 28 and 30, 2016. Mr. Hamilton 
has advised the Receiver that Van Soelen did work for Astoria under various 
arrangements. One being an arrangement relating to the construction of the composting 
facility and the others relating to general maintenance and repair work on site. Mr. 
Hamilton advises that all of the work performed by Van Soelen after October 4, 2016 
and invoiced on December 1, 2016 (invoice no. 7439) and January 17, 2017 (invoice no. 
7481) relates to general site work under the latter arrangement. Accordingly, this 
general site work does not extend the lien period for the work done pursuant to the 
arrangement related to the construction of the composting facility. As such, it would 
appear that the Van Soelen Lien as it relates to work done for the composting facility is 
out of time having been registered after the 45 day period following the last day of work 
under the arrangement for the composting facility.

2.2.4 There is a discrepancy between the quantum of the Van Soelen Lien Claim and the 
amount owing according to Astoria’s records as outlined in the chart below:

Quantum Amount per 
Van Soelen

Amount per 
Astoria

Van Soelen 
Discrepancy

Total Invoicing $1,426,133.13 $1,426,133.13 $ -

Repair/Other Work - 82,321.35 (82,321.35)

Amount Paid (1,044,793.77 (1,044,793.77) -

Balance Owing $381,339.36 $299,018.01 $82,321.35

2.2.5 Astoria asserts that the discrepancy is attributable to Van Soelen’s improper inclusion 
of amounts invoiced for the general site work that is not part of the composting facility 
project. On that basis, the amount of the claim for lien asserted by Van Soelen is not 
accepted.

Page 7



2.2.6 Based on the Receiver’s review, A&B issued a letter dated June 22, 2017 to counsel for 
Van Soelen stating that the Van Soelen Lien Claim was not preserved in time and, as 
such, expired. The letter further outlined that certain invoices for work performed 
after October 1, 2016 related to general maintenance site work and not work pursuant 
to the arrangement related to the construction of the composting facility. A copy of 
the letter to counsel for Van Soelen is attached hereto as Appendix K.

2.3 Tulloch Lien Claim

2.3.1 The documentation delivered in support of Tulloch’s Lien Claim was enclosed in two 
emails from its counsel dated May 19, 2017, copies of which are attached hereto as 
Appendices L and M, respectively.

2.3.2 Tulloch registered its Lien Claim in the amount of $347,717.93 on May 2, 2017.

2.3.3 The Tulloch Lien Claim was registered after the expiry of the Lien Period following 
publication of the CSP. In any event, the timeliness of the Tulloch Lien Claim is also 
dependent on when it performed its last day of work under the applicable contract. The 
decisive date would be 45 days prior to May 2, 2017 being March 18, 2017.

2.3.4 According to Tulloch’s invoice from its subcontractor, Harnois Inc. (“Harnois”), Harnois 
last performed work on site on April 13 and 14, 2017. The outlook excerpts provided by 
Tulloch also show an attendance by Patrice and R. Fenland at Astoria on March 27, 2017.

2.3.5 Mr. Hamilton has advised that the system installed by Tulloch was up and running in 
early 2016. The water system was tested and shut down and winterized for the winter 
months. Sensors were installed and the computer system was running well before the 
date of substantial completion set out in the CSP. Astoria's employees and management 
were trained on the system before substantial completion. As the engineering work was 
completed in 2016, it is not clear as to why Harnois did not render an engineering invoice 
until April. It is further noted that Tulloch has not rendered any invoice in 2017.

2.3.6 According to Mr. Hamilton, the work performed in March and April of 2017 consisted of 
changes, fixes, and/or replacements due to deficiencies in Tulloch’s original design, 
faulty sensors and a faulty pump, all of which are considered warranty work. Over the 
winter some sensors froze and had to be replaced and additional heating coils were 
added. Also, the overhead door motors and switches were changed from the originals 
installed as water was getting into the previously installed equipment. This warranty 
work does not extend the time within which a lien was to be registered.

2.3.7 Based on the information provided it appears that the Tulloch Lien Claim was not 
registered within 45 days following Tulloch’s last day of work under the contract and 
has therefore expired.

2.3.8 There is no dispute by Astoria as to the quantum of the Tulloch Lien Claim.
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Quantum Amount

(inclusive of 
HST)

Contract Price: $3,608,943.84

Holdback: 360,894.38

Amount Paid: $3,261,225.91

Balance Owing: $347,717.93

2.3.9 As indicated, Tulloch has provided an invoice from Harnois Inc. issued to Ken Tulloch 
Construction Ltd. dated April 21, 2017 for "Engineering Services for Astoria Project” in 
the total amount of $32,318.00. There does not appear to be a related invoice from 
Tulloch to Astoria for these services and this amount is not included in the contract 
price and amount owing as set out in Tulloch’s Lien Claim outlined above. Accordingly, 
without further information and support for the amount set out in Harnois’ invoice, no 
consideration has been given to same.

2.3.10 Based on the Receiver’s review, A&B issued a letter dated June 22, 2017 to legal counsel 
for Tulloch, a copy of which is attached hereto as Appendix N, advising it that the 
Tulloch Lien Claim does not appear to have been preserved in time and, as a result, has 
expired. A copy of subsequent correspondence between A&B and Mr. Kennaley are 
attached hereto as Appendix O.
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3,0 SUMMARY

3.0.1 As outlined herein, and in consultation with A&B, the Receiver is of the view that the 
Fitzgibbon Lien was properly perfected. Once a determination has been made with 
respect to the quantum of the Fitzgibbon Lien Claim, the Receiver will recommend to 
the Court that an amount be paid to Fitzgibbon on account of its Lien Claim from the 
Lien Holdbacks currently held by BDC. Based on the Receiver’s understanding of the 
CLA, in consultation with A&B, the Lien Holdback available to satisfy the amount payable 
to Fitzgibbon is limited to 10% of the value of the total work completed by Fitzgibbon 
(estimated at approximately $79,000), with the balance of the Fitzgibbon Lien ranking 
subordinate to BDC and the secured creditors.

3.0.2 Based on the Receiver’s review, the Lien Claims of each of Van Soelen and Tulloch were 
registered after the expiry of the Lien Period. However, Van Soelen and Tulloch have 
raised concerns about the legitimacy of the CSP published on November 21, 2016. In any 
event, if the CSP were to be found invalid, based on the information provided by Astoria 
Management, Tulloch and Van Soelen had completed their work relating to the 
composting facility by October of 2016 and, accordingly, these Lien Claims were filed 
after the 45 day time period from the last date of supply of any services or material (not 
including deficiency work) to the improvement. Accordingly, they have expired. The 
Receiver, through A&B, has notified Van Soelen and Tulloch that it is the Receiver’s 
view that these Lien Claims appear to have been registered after the expiry of the Lien 
Period or any applicable lien period and, accordingly, were not preserved within the 
time required by sub-sections 31(2)(a) or (b) of the CLA.

3.0.3 As a result of the foregoing, the total amount of the Van Soelen and Tulloch provable 
claims would rank subordinate to the claims of the secured creditors in Astoria’s 
receivership proceedings. Furthermore, the Receiver is of the view that based upon the 
information in its possession and the current findings above, each of Van Soelen and 
Tulloch would not be entitled to any amounts from the Lien Holdbacks.

3.1 The Receiver respectfully submits this Second Report to the Court for the purpose of 
outlining the Receiver’s factual understanding of the timeliness and quantum of the Lien 
Claimants and to seek the Court’s advice and directions in determining the validity of 
the Lien Claims of the Lien Claimants.
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All of which is respectfully submitted this 27th day of September, 2017.

BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF 
ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS CANADA LP, 
and without personal or corporate liability

Senior Vice President
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1.0 INTRODUCTION AND PURPOSE OF REPORT

1.1 Introduction

1.1.1 This report is a supplement to the Receiver’s Second Report dated September 27, 
2017 (the “Supplement to Second Report”).

1.1.2 Pursuant to the endorsement of Justice Myers dated August 31, 2017, the Court 
ordered that a timetable be set to resolve the issues arising in the various 
construction lien actions against, inter alia, Astoria and the Landlord, A date of 
December 12, 2017 and related timetable was set on September 19, 2017 (the 
“Timetable”) for a motion by the Receiver to seek advice and directions with 
respect to the timeliness and quantum of the Lien Claims of Tulloch and Van 
Soelen.

1.1.3 The Received filed its Second Report to provide the Court with an outline of the 
Receiver’s factual understanding of the timeliness and quantum of the Lien Claims 
in order to assist the Court in determining the validity of such Lien Claims. 
Subsequently the following Motion Records and materials were delivered by the 
Lien Claimants:

1) a Responding Motion Record of Ken Tulloch Construction Ltd. including therein 
Affidavits of Ken Tulloch and Patrice Harnois (the “Tulloch Affidavits”);

2) a Responding Motion Record of Van Soelen Landscaping Ltd. including therein the 
Affidavit of Dustin William Van Soelen (the "Van Soelen Affidavit”);

3) an Affidavit of Gregory Arthur Thomas DeMille sworn October 18, 2017 in relation 
to the issue of quantum of the Fitzgibbon Lien Claim attaching as Exhibit “Q” a 
letter signed by Mr. Hamilton dated October 18, 2017; and,

4) an email dated October 27, 2017, from Bryan Skolnik of Gardiner Roberts, 
counsel acting on behalf of Van Soelen, attaching a copy of a letter from Mr. 
Hamilton dated October 19, 2017 (the “October 19 Letter”), a copy of which is 
attached hereto as Appendix A.

1.2 Purpose of this Report

1.2.1 This Supplement to Second Report is being filed to provide the Court with an 
update on the Receiver's consideration of the Lien Claims and to provide additional 
information to assist the Court in providing its advice and directions in determining 
the validity of the Lien Claims.

1.3 Scope and Terms of Reference

1.3.1 The Supplement to Second Report has been prepared for the use of this Court and 
Astoria’s stakeholders as general information relating to Astoria. Accordingly, the 
reader is cautioned that the Supplement to Second Report may not be appropriate 
for any other purpose. The Receiver will not assume responsibility or liability for 
losses incurred by the reader as a result of the circulation, publication,
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reproduction or use of the Second Report different than the provisions of this 
paragraph.

1.3.2 In preparing this Supplement to Second Report, the Receiver has relied upon 
Astoria’s records and available unaudited financial information. While the 
Receiver has reviewed certain of Astoria’s records, such work does not constitute 
an audit or verification of such information for accuracy, completeness, or 
compliance with Generally Accepted Accounting Principles or International 
Financial Reporting Standards. Accordingly, the Receiver expresses no opinion or 
other form of assurances with respect to such information except as expressly 
stated herein.

1.3.3 Capitalized terms used but not defined in this Supplement to Second Report shall 
have the meaning ascribed to them in the First Report, the Second Supplement, 
the Third Supplement, the Second Report or the Appointment Order, as applicable,

1.3.4 This Supplement to Second Report, and all court materials and orders issued and 
filed in these receivership proceedings are available on the Receiver’s website at: 
http://extranets.bdo.ca/astoriaorganicmatters and will remain available on the 
website for a period of six (6) months following the Receiver’s discharge.
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2.0 CONSTRUCTION LIEN 
CLAIMANTS

2.1 Tulloch Lien Claim

2.1.1 Mr. Ken Tulloch states at paragraph 44 of the Tulloch Affidavits that ‘no one has ever 
explained to me why the Receiver has now taken the position that the amount is not 
owing’.

2.1.2 The Receiver hereby seeks to clarify that it is not the Receiver’s position that the 
amount of the Tulloch Lien Claim is not owing, but rather, the matter for which the 
Receiver seeks the Court’s advice and direction relates to the timeliness of the 
registration of the Tulloch Lien Claim and the determination of priority of the Ken 
Tulloch Lien Claim.

2.1.3 In response to the Tulloch Affidavits, Mr. Hamilton has provided additional 
documentation for the Court’s consideration in assessing the timeliness of the Tulloch 
Lien Claim. Attached hereto are the following documents provided by Mr. Hamilton:

Appendix B - Astoria Notification of New Waste - Sonoco (September, 2016);

Appendix C - emails amongst Al Hamilton, Douglas Kemp-Welch and Camilla Dumbeck 
dated September 21, 2016 re MOECC visit today;

Appendix D - e-mail from Katy Potter of the MOECC to Al Hamilton dated March 16, 
2017 re Air Inspection Report attaching Astoria Air Facility Inspection 
Report dated December 2, 2016 and Memorandum dated January 24, 
2017 from the Ministry of Environment;

Appendix E - emails between Patrice Harnois and Al Hamilton dated March 22, 2017 
re: Spring start-up.

2.2 Van Soelen Lien Claim

2.2.1 Throughout these proceedings and prior to initiating its motions for advice and 
directions in relation to the Lien Claims, the Receiver has requested on several occasions 
that the parties provide their assistance including any information and documentation 
that is available in respect of the issues identified with respect to the timeliness and 
quantum of the Lien Claims.

2.2.2 Subsequent to the Receiver delivering its motion materials for advice and direction, the 
Lien Claimants delivered responding motion records and/or other materials as outlined 
in section 1.1.3 herein.

2.2.3 It has also come to the Receiver’s attention that counsel for certain of the Lien 
Claimants may have reached out directly to Mr. Hamilton under unknown circumstances 
to the Receiver and have obtained the two signed letters from Mr. Hamilton also 
identified above. In the case of Van Soelen, on October 20, 2017 counsel for Van Soelen 
served the Van Soelen Affidavit in response to the Receiver’s motion for advice and
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directions. Subsequently, on October 27, 2017, counsel for Van Soelen circulated the 
October 19 Letter.

2.2.4 While these newly received letters signed by Mr. Hamilton raise some uncertainties as 
to the information that he had submitted previously under oath, the October 19 Letter 
did not provide any clarity in respect of specific timelines or details relating to the Van 
Soelen Lien Claim.

2.2.5 Further enquiries were made of Mr. Hamilton and the Receiver summarizes the 
information received from him as follows. Mr. Hamilton had not noticed that some of 
the entries in the invoices rendered by Van Soelen after October 4, 2016 included 
references to limestone (granular). Limestone was required for the preparation of the 
site for the asphalt paving performed by Fitzgibbon. Fitzgibbon came to the site during 
the first part of October to ensure it was ready. Fitzgibbon determined that the site was 
not ready due to issues with Van Soelen’s work, including compaction and poor 
workmanship (not level or up to the required grade). The work performed by Van Soelen 
after October 4, 2016 involved correcting the issues identified by Fitzgibbon and then 
topping up the stockpiles of limestone that was required to be left on site for 
Fitzgibbon’s use during paving. These limestone loads were delivered on December 13 
and 14, 2016 and Fitzgibbon commenced its paving work on December 14, 2016. The 
remainder of the work in the last Van Soelen invoice for December relates to cleanup 
work on the south side of the property that was unrelated to the work done in relation 
to the composting facility project.

2.2.6 Based on the circumstances outlined above, the Receiver is not in a position to alter its 
conclusion in respect of the timeliness or quantum of the Van Soelen Lien Claim at this 
time. Cross examinations have been requested to take place on November 17, 2017 to 
clarify this matter further.

2.3 Fitzgibbon Lien Claim

2.3.1 As indicated above, Exhibit “Q” to the Affidavit of Gregory Arthur Thomas DeMille sworn 
October 18, 2017 is a letter signed by Mr. Hamilton dated October 18, 2017 correcting 
his earlier assessment of the quantum of the amount owing to Fitzgibbon. In this October 
18 letter, Mr. Hamilton advises that certain areas were missed by him in his calculations 
and that upon further review he agrees with Fitzgibbon’s invoiced values “with respect 
to volumes and square metres of product installed.” The Receiver has confirmed with 
Mr. Hamilton the corrections to his earlier assessment of the quantum of Fitzgibbon’s 
lien claim.

2.3.2 Mr. Hamilton has indicated, however, that invoices 4424, 4574 and 4853 are not proper 
amounts to be included in the Fitzgibbon lien. Invoice 4424 was not approved by Astoria 
and had been inadvertently paid. Fitzgibbon had agreed to return the payment but has 
not done so to date, accordingly the amount of that invoice is a credit to Astoria. Invoice 
4574 relates to a grinding trial when Astoria was at 40 Wilson Avenue in Belleville. This 
work does not relate to the construction of the composting facility and is therefore not 
part of the improvement that is the subject of the Fitzgibbon lien. Invoice 4853 relates 
to a charge for allegedly damaging a level laser. However, Mr. Hamilton has advised 
that the laser supplied by Fitzgibbon was not functional upon receipt and Astoria is 
therefore not responsible for these costs.



3.0 SUMMARY

3.0.1 The Receiver respectfully submits this Supplement to Second Report to provide an 
update to the Court in respect of the Lien Claims and for the purpose of providing 
additional information to assist the Court relating to the timeliness and quantum of the 
Lien Claimants and to seek the Court’s advice and directions in determining the validity 
of the Lien Claims of the Lien Claimants.

All of which is respectfully submitted this 3rd day of November, 2017.

BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF 
ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS CANADA LP, 
and without personal or corporate liability

Per: Chris MazurtlRR
Senior Vice President
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1.0 INTRODUCTION AND PURPOSE OF REPORT

1.1 Overview

1.1.1 Details regarding these receivership proceedings and the background of Astoria (as 
defined herein) are set out in the First Report to the Court of the Receiver dated 
August 16, 2017 (the “First Report”), a copy of which, without appendices, is attached 
hereto as Appendix A. Capitalized terms used but not otherwise defined herein shall 
have meanings ascribed to them in the First Report.

1.1.2 Astoria Organic Matters Ltd. (“Astoria Ltd.”) is an Ontario corporation with its 
registered office located at 704 Phillipston Rd., Belleville, Ontario (the “Leased 
Premises”). Astoria Organic Matters Canada LP (“Astoria Canada” together with 
Astoria Ltd. “Astoria”) is an Ontario limited partnership. Prior to the appointment of 
the Receiver (as defined below), Astoria operated an organic recycling facility and 
waste transfer station from the Leased Premises.

1.1.3 Pursuant to various factors including, but not limited to, (i) defaults under the BDC 
Loan Agreement and the terms of the subsequent Forebearance Agreement entered 
into between BDC and Astoria, (ii) a claim that the 99.9% share of partnership units 
held by Astoria GmbH had been sold to Thomas Schneider, the original founder of 
Astoria (the “German Sale Transaction”), and (iii) the lack of readily available sources 
of funding to continue operations, BDC took steps to enforce under its security granted 
by Astoria in favour of BDC. Consequently, BDC brought an application for an order 
appointing BDO as receiver over the assets, properties and undertakings of Astoria. 
Pursuant to an order (the “Appointment Order”) of the Ontario Superior Court of 
Justice, Commercial List (the “Court”), dated April 13, 2017 (the “Appointment 
Date”), BDO was appointed as receiver of Astoria (in such capacity, the “Receiver”). 
A copy of the Appointment Order is attached hereto as Appendix B.

1.1.4 The Appointment Order empowered and authorized, but did not obligate the Receiver 
to, among other things, market and, subject to Court approval, sell any or all of the 
Property.

1.1.5 As outlined in the First Report, the Receiver carried out the Sale Process and sought 
and obtained approval from the Court on August 31, 2017 to complete a sale 
transaction with SusGlobal Energy Belleville Ltd. (“SusGlobal Belleville”), pursuant to 
which SusGlobal Belleville acquired certain of the assets and business of Astoria. The 
aforementioned sale transaction with SusGlobal Belleville was completed on 
September 15, 2017.

1.1.6 As detailed in the Second Report of the Receiver dated September 27, 2017 (the 
“Second Report”), a copy of which is attached hereto as Appendix C, without 
appendices, three (3) construction lien claims (collectively, the “Lien Claims”) were 
registered against the real property upon which the Leased Premises are situated.

1.1.7 Further details relating to the Lien Claims advanced by the Lien Claimants and the 
related litigation are set out in the Second Report, a copy of which with appendices 
was filed separately with the Court.
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1.1.8 Pursuant to the endorsement of Justice Myers dated August 31, 2017, a motion date 
of December 12, 2017 (the “Lien Hearing Date”) and related timetable was set on 
September 19, 2017 (the “Timetable”) for motions by the Receiver to seek advice and 
directions with respect to the timeliness and quantum of the Lien Claims of Tulloch 
and Van Soelen. These motions are to be heard by Master Albert on the Lien Hearing 
Date pursuant to the transfer judgements granted by Justice Myers dated September 
26, 2017.

1.1.9 The Receiver submitted its Second Report to the Court to provide the Court with an 
outline of the Receiver’s factual understanding of the timeliness and quantum of the 
Lien Claims in order to assist the Court in determining the validity of such Lien Claims.

1.1.10 Further, the Receiver submitted its supplement to the Second Report (the 
“Supplement to Second Report”) to provide the Court with an update on the 
Receiver’s consideration of the Lien Claims and to provide additional information to 
assist the Court in providing its advice and directions in determining the validity of 
the Lien Claims. A copy of the Supplement to Second Report is attached hereto as 
Appendix D.

1.2 Purpose of this Report

1.2.1 This constitutes the Receiver’s Third report to the Court (the “Third Report”) in this 
matter and it is filed to:

• report on the Receiver’s activities in these receivership proceedings since the 
First Report, and activities described in the Second Report and the Supplement 
to Second Report; and

• request an Order, inter alia:

• approving the Second Report and the Supplement to Second Report and 
the activities of the Receiver set out therein;

• approving the Third Report and the activities of the Receiver set out 
herein;

• approving an interim distribution to BDC as outlined herein;

• approving the Receiver’s interim statement of receipts and 
disbursements for the period April 13, 2017 to October 27, 2017 (the “Interim 
R&D”);

• approving the fees and disbursements of the Receiver and its legal 
counsel, Aird & Berlis LLP (“A&B”), as outlined herein and detailed in the 
supporting fee affidavits appended hereto; and,

• such other relief as the Court deems appropriate.
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1.3 Scope and Terms of Reference

1.3.1 The Third Report has been prepared for the use of this Court and Astoria’s stakeholders 
as general information relating to Astoria and to assist the Court. Accordingly, the 
reader is cautioned that the Third Report may not be appropriate for any other 
purpose. The Receiver will not assume responsibility or liability for losses incurred by 
the reader as a result of the circulation, publication, reproduction or use of the Third 
Report different than the provisions of this paragraph.

1.3.2 In preparing this Third Report, the Receiver has relied upon Astoria’s records and 
available unaudited financial information. While the Receiver has reviewed certain 
of Astoria’s records, such work does not constitute an audit or verification of such 
information for accuracy, completeness, or compliance with Generally Accepted 
Accounting Principles or International Financial Reporting Standards. Accordingly, the 
Receiver expresses no opinion or other form of assurances with respect to such 
information except as expressly stated herein.

1.3.3 Capitalized terms used but not defined in this Third Report shall have the meaning 
ascribed to them in the First Report, the Second Supplement, the Third Supplement, 
the Second Report and Supplement to Second Report or the Appointment Order, as 
applicable.

1.3.4 This Third Report, and all court materials and orders issued and filed in these 
receivership proceedings are available on the Receiver’s website at: 
http://extranets.bdo.ca/astoriaorganicmatters and will remain available on the 
website for a period of six (6) months following the Receiver’s discharge.
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2.0 RECEIVER’S
ACTIVITIES

2.0 Sale Transaction Closing
2.0.1 Subsequent to the Approval and Vesting Order, the Receiver and SusGlobal Belleville 

proceeded with steps to complete the Sale Transaction by September 12, 2017, which 
was to be the Closing Date as defined in the APA, including but not necessarily limited 
to, completion of all necessary closing documents, cut-off of accounting, etc.

2.0.2 Subsequent to 5:00 p.m. on September 12, 2017, SusGlobal Belleville advised the 
Receiver that it was not able to arrange for the transfer of funds to close the Sale 
Transaction and requested an extension to the Closing Date. Furthermore, certain 
deliverables including the replacement MOECC LC and the City of Peterborough 
Deposit were not in place. Accordingly, pursuant to a third amendment to the APA 
(the “Third Amendment”), the Receiver and SusGlobal Belleville agreed to extend 
the Closing Date to allow SusGlobal Belleville, to among other things, source the funds 
to complete the Sale Transaction and replace the MOECC LC. The parties also 
negotiated an increase to the purchase price to cover the associated costs borne by 
the Receiver in respect to the extension.

2,0.3 The terms of the Third Amendment were met and the Sale Transaction was completed 
at 4:00 p.m. on September 15, 2017.

2.1 Employees
2.1.1 Pursuant to the terms of the APA, the Receiver, on behalf of Astoria, terminated 

Astoria’s employees effective 4:00 p.m. on Friday September 15, 2017. As a result of 
their termination, certain employees became eligible for termination pay in respect 
of their services to Astoria and, as such, the Receiver completed and submitted the 
necessary documentation to Service Canada and to the employees to enable them to 
file claims for termination pay in lieu of notice pursuant to the Wage Earner Protection 
Prosram Act (“WEPPA”).

2.2 Insurance
2.2.1 As outlined in the First Report, Astoria’s insurance coverage included a Commercial 

Liability Policy (“Commercial”), Pollution Liability Policy (“Pollution”) and 
Automobile Policy (“Automobile”), all of which were coordinated through McDougall 
Insurance 8t Financial (“McDougall”). Astoria had also put in place a D&O liability 
insurance policy (“D&O Policy” and collectively with Commercial, Pollution and 
Automobile policies, the "Insurance Policies”) coordinated through G&B Allen 
Insurance Brokers Limited (“G&B Allen”).

2.2.2 As at the Closing Date, the Commercial Policy was transferred to SusGlobal Belleville, 
however, the Receiver and Astoria remained as additional named insureds which is 
anticipated to remain in place for the duration of the Re-Grading Project (as later 
defined herein). Further, the Receiver acquired a 24 month Extended Reporting 
Period coverage on the Pollution Policy for claims first made against the insured, 
subsequent to September 16, 2017 arising out of any actual or alleged environmental 
impairment which took place prior to September 16, 2017.
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2.3 Receiver’s Certificates
2.3.1 Pursuant to the Appointment Order, the Receiver was entitled to borrow funds to pay 

for the costs of the receivership administration. During these receivership proceedings 
and prior to the Closing Date, the Receiver borrowed the sum of $400,000 from BDC 
pursuant to two (2) Receiver’s Certificates (the “Receiver’s Borrowings”). The 
Receiver has since repaid the Receiver’s Borrowings such that no further amounts are 
owing to BDC in respect of the Receiver’s Borrowings.

2.4 Ministry of the Environment and Climate Change (“MOECC”)
2.4.1 As outlined in the First Report, Astoria operated the organic processing facility 

pursuant to EGAs that were issued by the MOECC which related to, among other 
approvals, (i) Air and Noise; (ii) Water; and (iii) Waste. Astoria had issued a Letter of 
Credit in favour of the MOECC in the amount of $276,830.63 (the “MOE LC”), which is 
supported by a Guaranteed Investment Certificate held at The Toronto-Dominion Bank 
(the “MOE GIC”), and is subject to the Financial Assurance Guidelines (the 
“Guidelines”) under the Environmental Compliance Act (Ontario).

2.4.2 Pursuant to the terms of the APA, SusGlobal Belleville replaced the MOE LC and the 
Receiver assigned/transferred Astoria’s interest in the EGAs to SusGlobal Belleville. 
The MOECC has advised the Receiver that the release and return of the MOE LC is in 
process. The Receiver is awaiting the release of the MOE LC from the MOECC and the 
resultant refund of the MOE GIC from The Toronto-Dominion Bank. The MOE GIC funds 
will be available to the Receiver as a reserve for any further unknown costs and/or for 
a future distribution subject to Court Order.

2.5 City of Belleville Deposit
2.5.1 In connection with the construction of the organic processing facility on the Leased 

Premises, and in compliance with the Site Plan Agreement entered into between the 
Landlord, Astoria, the Corporation of the City of Belleville, Bank of Montreal (“BMO”) 
and Trenval Business Development Corporation (“Trenval” collectively with BMO the 
“Mortgagees”), Astoria provided a deposit of approximately $710,000 to the City of 
Belleville. Astoria applied for and received a partial refund of the deposit when the 
construction of the project was approximately 50% complete. As a result, 
approximately $357,500 remains outstanding (the “Belleville Deposit”) and is held by 
the City of Belleville.

2.5.2 To date, the Belleville Deposit has not been released as the City of Belleville is 
awaiting final ‘as built drawings’ for the site. Upon review of the surveyor’s drawings 
in or around May 2017, Stantec Consulting Ltd. (“Stantec”), the engineering firm that 
was engaged by Astoria throughout the construction project, determined that there 
were significant deficiencies with certain aspects of the construction that was 
performed by Van Soelen, primarily but not limited to, grading and pond elevations at 
the Leased Premises. As a result, Stantec was engaged by the Receiver to perform a 
re-design that is expected to be acceptable to the City of Belleville. Stantec has 
completed its re-design and the Receiver has engaged a contractor, Grant Montgomery 
(“Montgomery”), to perform the re-grading work (the “Re-grading Project”) to meet 
the re-designed drawings. Upon completion of the Re-grading Project and the 
preparation of final ‘as built drawings’ by Stantec, the Receiver with the assistance of 
Stantec will apply for a refund of the balance of the Belleville Deposit.
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2.5.3 The Receiver understands that Casa Dea Finance Limited (“Casa Dea”), one of 
Astoria’s secured creditors, has a first ranking priority interest in the Belleville 
Deposit. The Receiver engaged its legal counsel, A&B, to undertake a security review 
of Casa Dea’s security. As a result, A&B provided its opinion that, subject to the 
normal assumptions and qualifications, the Casa Dea’s security is valid and 
enforceable in accordance with its terms.1

2.5.4 The refund of the Belleville Deposit is strictly subject to the completion of the Re
grading Project and related drawings, and accordingly, it is the Receiver’s view at this 
time that the associated costs would be directly allocated to the realization of the 
Belleville Deposit.

2.6 Property Taxes
2.6.1 Subsequent to Closing, SusGlobal Belleville received a supplemental tax bill from the 

City of Belleville in the amount of approximately $42,000 (the “Supplemental Tax 
Bill”) for the period August 1, 2016 through to December 31, 2017 relating to a 
reclassification of the organic processing facility by the Municipal Property Assessment 
Corporation. Based on correspondence with the City of Belleville tax department, the 
Receiver determined that approximately $34,000 related to the period prior to 
Closing. The Receiver is in the process of making arrangements to reimburse SusGlobal 
Belleville for its portion of the Supplemental Tax Bill covering the pre-Closing 
amounts.

2.7 Government Account - Source Deductions
2.7.1 Following the issuance of the Appointment Order, the Receiver notified Canada 

Revenue Agency (“CRA”) of its appointment. Based on Astoria’s records, there are no 
outstanding source deduction remittances. Nonetheless, the Receiver requested a 
source deduction trust examination out of an abundance of caution. The trust 
examination was commenced on October 18, 2017 and the Receiver is awaiting the 
results thereof. The Receiver will update the Court with respect to the results of the 
examination in a subsequent report to the Court.

2.8 Government Account - HST
2.8.1 Astoria filed all outstanding returns that were due as at the Appointment Date. Based 

on a review of the Books and Records, there is an outstanding amount of approximately 
$7,900 owing to CRA in respect of Astoria Ltd.

2.8.2 The Receiver made various requests to CRA to set up HST accounts in the Receiver’s 
name for future HST filings in respect of Astoria. After contacting the Department of 
Justice, the Receiver was notified in October 2017 that its accounts were setup and 
the Receiver has filed all outstanding HST returns and remitted the applicable HST 
owing dating back to the Appointment Date. As a result of the delay in setting up the 
accounts, the Receiver has requested that CRA forego any penalty or interest charges 
for late filings.

2.8.3 The Receiver requested an HST trust examination on the Astoria records. The CRA 
representative that attended to the source deduction trust examination reviewed the 
Astoria HST filings for the period January 1, 2017 to April 13, 2017 and the Receiver is 
awaiting the reported results thereof.

1 A copy of the security opinion in respect of Casa Dea’s security is available to the Court upon request.
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2.9 Government Account - Corporate Taxes
2.9.1 CRA has reassessed the Company’s tax returns for 2014 and 2015 primarily related to 

certain Scientific Research & Experimental Development (“SR&ED”) Credits that were 
not accepted. As a result, CRA has re-assessed Astoria’s corporate tax liability and 
has an unsecured claim of $62,495.28 as at the year ended December 31, 2015. The 
Receiver is currently assessing the cost / benefit of completing and filing proper tax 
returns for Astoria for 2016 and 2017 versus filing nil returns given the Company’s 
liability and lack of corporate income tax paid in the past, there is expected to be no 
benefit to the estate.

2.10 Third Party Claimed Goods
2.10.1 Subsequent to completing the Sale Transaction, the Receiver was notified by Mr. 

Hamilton that certain property that remained on site was not owned by Astoria. 
Although, no definitive supporting documentation was provided to the Receiver in 
support of same, the Receiver advised SusGlobal Belleville and the claimants that any 
third party claimed goods located at the Leased Premises did not form part of the 
Purchased Assets pursuant to the APA (nor listed therein) or covered by the related 
Approval and Vesting Order. The purported third party goods relate to the following 
items:

1) Metal roll-off bin;
2) Rebar - approx. 104 pieces - at 20’ to 24’ long;
3) Wire reinforcing mesh - approx. 700 sheets - at 4’ x 8’.

2.10.2 The Receiver notified SusGlobal Belleville and the Landlord of the claims made and 
sought to facilitate the removal of these specific assets provided the third parties 
could satisfy SusGlobal Belleville and the Landlord of their proprietary interest. To 
date, the Receiver understands the parties have agreed to arrange collection of the 
Metal roll-off bin.

2.11 SusGlobal Belleville Claim
2.11.1 On October 30, 2017, SusGlobal Belleville sent a letter to the Receiver claiming 

$580,000 plus HST in charges against the Receiver in respect of the site condition of 
the Astoria property at the time of Closing in relation to the quantum of raw material 
bio-solids in the building at the Leased Premises that receives the bio-solids (the 
“Tipping Building”). The Receiver has reviewed the contents of the claim and is 
currently in the process of preparing its response to SusGlobal Belleville but believes 
the claim to be unfounded and, in any event, the APA provides that the Purchased 
Assets were sold on “as is, where is”. To the extent necessary, the Receiver will 
submit a supplemental report in respect of same.

2.12 Construction Lien Claimants
2.12.1 As detailed in the Second Report, there are Lien Claims with a face value of 

approximately $1.1 million that have been registered in respect of the construction of 
the organic processing facility as per the chart below.
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Lien Claimant Lien Claim 
Amount (incl. 

HST)

Claim Amount 
filed with 

Receiver (incl. 
HST)

Fitzgibbon
Van Soelen
Tulloch

$367,774.65
$381,339.36
$347,717.93

$356,915.10
$381,339.36
$347,717.93

Total $1,096,831.94 $1,085,972.39

2.12.2 The Lien Claimants have served motion records in support of their positions and the 
matter is proceeding in front of Master Albert pursuant to the Timetable ordered by 
the Court.

2.12.3 As discussed later herein, the Receiver is seeking approval for an interim distribution 
to BDC, and the Receiver proposes to retain various holdback reserves, including $1.1 
million in respect of the face value of the Lien Claims and a $150,000 reserve for costs 
representing $50,000 per Lien Claimant pursuant to the Construction Lien Act.
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3.0 RECEIVER'S AND ITS COUNSEL’S ACCOUNTS

3.1 Pursuant to paragraph 18 of the Appointment Order, any expenditure or liability which 
shall properly be made or incurred by the Receiver, including the fees and disbursements 
of the Receiver and the fees and disbursements of the Receiver’s legal counsel, A&B, 
constitute part of the “Receiver’s Charge”. The fees and disbursements of the Receiver 
for the period August 1, 2017 to October 31, 2017 are detailed in the affidavit of 
Christopher J. Mazur, a copy of which is attached as Appendix E. The fees and 
disbursements of A&B for the period of July 27, 2017 to October 31, 2017 are detailed 
in the affidavit of Steven Graff, a copy of which is attached as Appendix F.

3.2 The Receiver’s fees for the period August 1, 2017 to October 31, 2017 encompass 243.8 
hours at an average hourly rate of approximately $340.79 for a total of $83,084.00 prior 
to disbursements of $402.92 and applicable taxes. The Receiver is therefore requesting 
that this Honourable Court approve total fees and disbursements inclusive of applicable 
taxes in the amount of $94,340.23.

3.3 A&B’s fees for the period July 27, 2017 to October 31, 2017 encompass 280 hours at an 
average hourly rate of approximately $417.47 for a total of $116,892.00 prior to 
disbursements of $6,176.43 and applicable taxes. The Receiver is therefore requesting 
that this Honourable Court approve A&B’s total fees and disbursements inclusive of 
applicable taxes in the amount of $139,041.07.
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4.0 STATEMENT OF RECEIPTS a DISBURSEMENTS

4.1 Appendix G, attached, presents a summary of the Receiver’s Interim R&D for the period 
April 13, 2017 to October 27, 2017. As is illustrated, receipts total approximately $5.35 
million, primarily related to the Sale Transaction, cash on hand, collection of the 
opening AR, ongoing sales, and the advances from BDC under the Receiver’s Borrowing 
Certificates.

4.2 The Receiver has made disbursements of approximately $1.62 million, primarily related 
to payroll and related remittances, operating costs, legal and professional fees and the 
repayment of the advances from BDC. Accordingly, as at October 27, 2017 the Receiver 
has net funds in its accounts of approximately $3.73 million.
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5.0 PROPOSED INTERIM DISTRIBUTION

5.0 Security Review
5.0.1 Based on the Books and Records of Astoria, searches conducted under the Personal 

Property Security Act (Ontario) (the “PPSA”) and Land Registry Office for the Land 
Title Division of Belleville (Hastings) (No. 21), and correspondence from the various 
creditors the following chart provides a summary of creditors that have a registered 
interest against Astoria and their respective outstanding loan amounts:

Creditor Debt Security

BDC $6,400,000 GSA, Assignment of ECA’s, Leasehold 
Charge

Casa Dea $600,000 GSA, Leasehold Charge

Caterpillar Financial Services 
Limited (“Caterpillar”)

$13,000 PMSI

Compaction Credit Ltd.
(“CCL”)

$587,000 PMSI

Concentra Financial Services 
Limited (“Concentra”)

$273,000 PMSI

ECN Financial Inc. (“ECN”) $821,000 PMSI

Trenval Business Development 
Corporation (“Trenval”)

$250,000 GSA

The Toronto Dominion Bank 
(“TD”)

Unknown GSA - LC, fully secured by a GIC

Element Financial Corporation Nil Predecessor to ECN

Liebherr-Canada Ltd. Nil PPSA registration against a 2009 
Liebherr excavator. Liebherr 
confirmed to the Receiver that it was 
paid in full and has requested a 
discharge of their security.

Fitzgibbon $356,915 Construction Lien Claim

Van Soelen $381,339 Construction Lien Claim

Tulloch $347,717 Construction Lien Claim

5.0.2 The following is a summary of the Receiver’s review / actions in respect of the various 
secured lenders, Equipment Lessors (as defined below) and Lien Claimants:
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1) BDC: As reported in the First Report, A&B has reviewed the BDC Security and 
provided its opinion that the BDC Security is valid and enforceable in accordance 
with its respective terms. As a result, all owned assets of Astoria that are not 
specifically encumbered by another specific registrant (which are not otherwise 
subject to a subordination or intercreditor agreement) are subject to the BDC 
Security.

2) Casa Pea: As reported in the First Report, A&B has reviewed the security granted 
by Astoria in favour of Casa Dea and provided its opinion that such security is 
valid and enforceable in accordance with its respective terms. Casa Dea and BDC 
also entered into an intercreditor agreement setting out the priority of their 
respective security interests. Under the terms of its security, and subject to the 
intercreditor agreement, Casa Dea has, among other security interests, a first 
ranking priority security interest in the Belleville Deposit; a first ranking interest 
in any equity or surplus funds from realization, if any, in respect of the Financed 
Equipment and a charge against any residual amounts in respect of the Lien 
Holdback (subject to certain terms being satisfied in respect thereof).

3) Equipment Lessors: Each of Caterpillar, CCL, Concentra and ECN (collectively the 
“Equipment Lessors”) have registered security interests in respect of their 
respective Financed Equipment that was used in the Astoria operations. The 
Receiver understands the equipment subject to the Caterpillar lease has since 
been transferred to SusGlobal Belleville subsequent to the Closing Date. The 
Financed Equipment subject to the CCL, Concentra and ECN leases were all 
released to the respective Equipment Lessors at or immediately following 
completion of the Sale Transaction.

4) Trenval: As reported in the First Report, Trenval has a PPSA registration against 
all of Astoria’s personal property. The Receiver understands that Trenval’s 
security interest is subordinate to the interests of BDC and Casa Dea, however, 
a formal review of the Trenval security has not yet been undertaken.

5) JDi TD has an interest in the MOE GIC that is fully supporting the MOE LC issued 
by TD to the MOECC.

6) Lien Claimants: As outlined above, the Timetable has been set in respect of the 
claims of the Lien Claimants and the Receiver proposes (as outlined below) to 
retain a reserve for the full amount of the Lien Claims and costs pursuant to the 
CLA.

5.1 Prior Ranking Claims
5.1.1 Subject to the outcome of the source deduction and HST trust examinations, the 

Receiver is not aware of any other party with a claim ranking in priority to BDC. Based 
on the Astoria Records, there are no outstanding source deduction liabilities and the 
outstanding HST liability is approximately $7,500 owing from Astoria Ltd. The Reserves, 
as outlined below, are sufficient to cover any anticipated prior ranking amounts.

5.2 Proposed Holdbacks
5.2.1 As a result of various ongoing matters in respect of the receivership administration, 

including the actions in respect of the Lien Claims, the Re-Grading Project, etc., the 
Receiver proposes to retain certain funds in respect of the various claims asserted
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against Astoria as well as costs associated with the estate administration (collectively 
the “Reserves”) as outlined below:

Reserve Amount Description

Operating costs Reserve $65,000 The Receiver continues to work with 
various suppliers to reconcile and pay 
their final accounts

Re-grading Project Reserve $135,000 Represents the estimated costs to fund 
the contractors re-grading work, land 
surveyor costs and Stantec’s preparation 
of ‘as built drawings’ related to the Re- 
Grading Project

Construction Lien Reserve $1,250,000 Represents the approximately $1.1 million 
in Lien Claims and $50,000 CLA cost 
reserve for each Lien Claimant

Contingency Reserve $275,000 Represents a conservative contingency 
estimate for any potential prior ranking 
claims (e.g. source deductions, if any) or 
unforeseen costs associated with the 
receivership administration

Professional Fee Reserve $200,000 Estimated reserve to complete the 
receivership administration including, but 
not necessarily limited to the various 
court attendances for the construction 
lien matters

Total Reserves $1,925,000

5.3 Proposed Interim Distribution
5.3.1 Based on the funds on hand as outlined in the Interim R&D and consideration of the 

Reserves outlined above, the Receiver proposes to make an interim distribution to 
BDC in the amount of $1,800,000 from the current funds on hand in the Receiver’s 
account (the “Interim Distribution”).

5.3.2 The Receiver proposes to allocate costs primarily on the basis of gross realizations, 
which will be fully considered at a later motion once all realizations are known.
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6.0 RECOMMENDATIONS

6.1 The Receiver respectfully submits this Third Report to the Court in support of the 
Receiver’s motion for an Order:

• approving the Second Report and the Supplement to Second Report and the 
Receiver’s activities since the First Report as outlined therein;

• approving the Third Report and the Receiver's activities as outlined herein;
• approving the fees and disbursements of the Receiver and its counsel, A&B, as 

outlined herein and the fee affidavits appended hereto;
• authorizing and directing the Receiver to make the Interim Distribution to the BDC 

as outlined herein;
• approving the Receiver’s Interim R&D; and
• such other relief as the Court deems appropriate.

All of which is respectfully submitted this 7th day of November, 2017.

BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF 
ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS CANADA LP, 
and without personal or corporate liability

Per: Christopher J. Mazur URP LIT
Senior Vice President
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REIMBURSEMENT AGREEMENT

THIS AGREEMENT dated as of November 15, 2017, 

BETWEEN:

BDO CANADA LIMITED, in its capacity as receiver of the assets, 
undertakings and properties of Astoria Organic Matters Ltd, and 
Astoria Organic Matters Canada LP (together, the “Debtors”)

(hereinafter called the “Receiver”)

-and-

BUSINESS DEVELOPMENT BANK OF CANADA 

(hereinafter called the “Applicant Creditor”)

RECITALS:

A, Pursuant to an Order of the Honourable Justice Hainey dated April 13, 2017, the Receiver 
was appointed as receiver of all the assets, undertakings and properties of the Debtors 
(collectively, the “Property”) pursuant to Section 243 of the Bankruptcy and Insolvency 
Act under a security agreement held by the Applicant Creditor;

B, On August 31, 2017, the Court approved the sale by the Receiver of substantially all of 
the Property to SusGlobal Energy Belleville Ltd. (the “Purchaser”) pursuant to the terms 
of an asset purchase agreement dated July 31, 2017, as amended, and which closed on 
September 15, 2017;

C, By letter dated October 30, 2017, the Purchaser demanded that the Receiver reimburse it 
a portion of the sale proceeds for expenses incurred by the Purchaser post-closing on 
account Of the Purchaser alleging that it was required to process bio-solids that were over 
and above the permitted tonnage under the operating MOE permits as at the date of 
Closing (the “Purchaser Claim”);

D, The Applicant Creditor claims a security interest over all of the Property and accordingly 
over the proceeds of their sale;

E, The Receiver has been requested by the Applicant Creditor to distribute to the Applicant 
Creditor by way of an interim distribution a portion of the sale proceeds from the sale as 
defined in the Third Report of the Receiver and to be approved by the Order of the 
Honourable Justice Myers dated November 16, 2017 (the “Approved Distribution”); 
and

F, The Receiver is or will be authorized to distribute the Approved Distribution to the 
Applicant Creditor subject to a reimbursement agreement which will ensure repayment of 
any monies paid to the Applicant Creditor to satisfy a successful Purchaser Claim.

NOW THEREFORE, in consideration of the covenants of the Applicant Creditor as 
herein contained, and other good and valuable consideration (the receipt and sufficiency 
of which are hereby acknowledged), the Applicant Creditor hereby agrees with the 
Receiver as follows:



-2-

1. The Applicant Creditor hereby irrevocably and unconditionally undertakes to repay, 
without set off or deduction, all or any portion of the Approved Distribution on demand 
of the Receiver, if the Receiver receives an order or judgment to pay the Purchaser Claim 
or there is a successful appeal of the Order approving the Approved Distribution which 
results any portion of the Approved Distribution being set aside.

2. Any payment made by the Receiver to the Applicant Creditor on account of any amounts 
owing to the Applicant Creditor by the Debtors (the “Secured Debt”) in respect of the 
Secured Debt (including payment in full of the amount claimed by the Applicant 
Creditor) shall not, unless the Receiver expressly so states in writing, constitute an 
acknowledgment by the Receiver of the proper amount of the Secured Debt or 
entitlement to payment in priority to the Purchaser Claim.

3. The Applicant Creditor agrees to indemnify and hold harmless the Receiver from any 
claims arising from the payment of the Approved Distribution limited to the amount the 
Applicant Creditor received together with any reasonable costs of the Receiver to enforce 
this Reimbursement Agreement.

4. The aggregate liability of the Applicant Creditor to reimburse the Receiver under this 
Agreement shall be limited to the aggregate amount of the Approved Distribution the 
Applicant Creditor receives and the Receiver’s reasonable costs to recover amounts 
owing under this Reimbursement Agreement.

5. Without prejudice to the payment obligations pursuant to paragraphs 1 and 3 hereof, the 
Applicant Creditor shall have the frill benefit and use of their portion of the Approved 
Distribution and shall have no obligation to hold their portion of the Approved 
Distribution in trust or keep it separate and apart from the general assets of the Applicant 
Creditor.

6. From the date of payment of the Approved Distribution by the Receiver to the Applicant 
Creditor until the date of any reimbursement of the Approved Distribution by the 
Applicant Creditor to the Receiver, the Applicant Creditor will treat the Approved 
Distribution as payment or repayment on account of the amounts owed to them by the 
Debtors.

7. The Applicant Creditor hereby acknowledges and agrees that the Receiver acts solely in its 
capacity as receiver of the assets, undertakings and properties of the Debtors and none of 
BDO Canada Limited, or its officers, directors, employees, solicitors and agents shall have 
any personal or corporate liability whatsoever as a result of this Reimbursement 
Agreement or otherwise in connection therewith.

8. All notices provided for in this Reimbursement Agreement and other communications 
pursuant to this Reimbursement Agreement shall be in writing and delivered by hand or 
sent by registered or certified mail or facsimile at or to the applicable addresses or 
facsimile numbers (as the case may be), charges prepaid, set opposite the party’s name 
below or at or to such address or addresses or facsimile number or numbers as any party 
hereto may from time to time designate to the other parties in such manner:

a) in the case of the Receiver: BDO Canada Limited
805 - 25 Main Street W.
Hamilton, ONL8P 1H1 
Attention: Christopher Mazur
Facsimile: (905) 570-0249

with a copy to its Counsel: Aird & Berlis LLP
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181 Bay Street 
Suite 1800, Box 754 
Toronto, ON M5J 2T9 
Attention: Kvle Plunkett
Facsimile: (416) 863-1515

b) in the case of the Applicant Creditor: Business Development Bank of Canada
121 King Street West 
Suite 1200
Toronto, ON M5H 3T9 
Attention: Margaret Bemat
Facsimile: (416) 973-8283

With a copy to its Counsel: Fogler, Rubinoff LLP
77 King Street West 
Suite 3000, P.O. Box 95 
TD Centre North Tower 
Toronto, ON M5K 1G8 
Attention: Scott Venton
Facsimile: (416) 941-8852

Any communication which is hand delivered or transmitted by facsimile shall be 
deemed to have been validly and effectively given on the date of such delivery or 
transmission if such date is a Business Day and such delivery or transmission was 
made during normal business hours of the recipient; otherwise, it shall be deemed to 
have been validly and effectively given on the Business Day next following such date 
of delivery or transmission. Any communication which is sent by mail shall be 
deemed to have been validly and effectively given four (4) Business Days after the 
date on which it is mailed by certified or registered mail, save in the event of a 
disruption of postal service. “Business Day” means any day other than Saturday, 
Sunday or a statutory holiday in the Province of Ontario.

9. This Reimbursement Agreement is a contract made under and shall be governed by and 
construed in accordance with the laws of the Province of Ontario and the federal laws of 
Canada applicable therein,

10. This Reimbursement Agreement may be executed by the parties in counterparts and may be 
executed and delivered by facsimile or PDF and all such counterparts and facsimiles or PDFs 
shall together constitute one and the same agreement.

11. This Reimbursement Agreement shall enure to the benefit of the Receiver and be binding 
upon the Applicant Creditor and their respective successors and assigns.
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IN WITNESS WHEREOF the parties have duly executed this agreement as of the date 
first written above.

BDO CANADA LIMITED, solely in 
its capacity as receiver of ASTORIA 
ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS 
CANADA LP, and not in any other 
capacity

Title: Senior Vice President

BUSINESS DEVELOPMENT BANK 
OFCANADA

Per:

1/{y\

Jeff Van DinterName:'
Title: AVP, Special Accounls
I have authority to bind the Corporation

BUSINESS DEVELOPMENT BANK 
OF CANADA

Per:__
Name: Xarg&ret Bernat 
Title: / Senior Account Manager 
I haveauthority to bind the Corporation

30952568.2
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Court File No. CV-17-11760-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

THE HONOURABLE MR. ) THURSDAY, THE 1 6th

)
JUSTICE MYERS ) DAY OF NOVEMBER, 2017

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA

Applicant

and

ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS CANADA LP

Respondents

ORDER
(re Interim Distribution)

THIS MOTION, made by BDO Canada Limited, in its capacity as Court appointed 

receiver (in such capacity, the “Receiver”), without security, of the undertaking, property and 

assets of each of Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP (together, 

the “Debtors”) for an Order, inter alia, (i) approving each of the Second Report of the Receiver 

dated September 27, 2017 (the “Second Report”) and the First Supplement to the Second Report 

of the Receiver dated November 3, 2017 (the “Supplement to Second Report”), and the 

conduct and actions of the Receiver set out therein; (ii) approving the Third Report of the 

Receiver dated November 7, 2017 (the “Third Report”), and the conduct and actions of the 

Receiver set out therein; (iii) authorizing and directing the Receiver to distribute certain funds to 

Business Development Bank of Canada (“BDC”) on account of the Debtors’ secured 

indebtedness owing to BDC for principal, interest and costs; (iv) approving the fees and



disbursements of the Receiver and its legal counsel, Aird & Berlis LLP (“A&B”); and (v) 

approving the Receiver’s interim Statement of Receipts and Disbursements as at October 27, 

2017 (as appended to the Third Report), was heard this day at 330 University Avenue, Toronto, 

Ontario,

ON READING the Motion Record of the Receiver, including the Third Report and the 

appendices thereto, the affidavit of Christopher Mazur sworn November 7, 2017 and the affidavit 

of Steve Graff sworn November 7, 2017, and on hearing the submissions of counsel for the 

Receiver, no one appearing for any other person on the service list, although properly served as 

appears from the affidavit of Paula Hoosain sworn November 7,2017, respectively, filed:

SERVICE

1. THIS COURT ORDERS AND DECLARES that the time for service of this Motion 

and the Motion Record herein are properly returnable today and hereby dispenses with further 

service thereof,

APPROVAL OF THE SECOND REPORT, THE SUPPLEMENT TO SECOND REPORT 

AND THIRD REPORT

2, THIS COURT ORDERS that each of the Second Report and the Supplement to Second 

Report and the conduct and activities of the Receiver described therein be and are hereby 

approved;

3, THIS COURT ORDERS that the Third Report and the conduct and activities of the 

Receiver described therein be and are hereby approved;

INTERIM DISTRIBUTION

4. THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to 

make a distribution to BDC in the amount of $1,800,000.00 as outlined in the Third Report on 

account of the Debtors’ secured indebtedness owing to BDC for principal, interest and costs.



APPROVAL OF INTERIM RECEIPTS AND DISBURSEMENTS

5. THIS COURT ORDERS that the Receiver’s Interim Statement of Receipts and 

Disbursements for the period of April 13, 2017 to October 27, 2017, as set out in Appendix G to 

the Third Report, be and is hereby approved.

APPROVAL OF FEES AND DISBURSEMENTS

6. THIS COURT ORDERS that the fees and disbursements of the Receiver, being fees 

and disbursements of $83,486,92 plus HST of $10,853.31, totalling $94,340.23 as set out in 

Appendix E to the Third Report, are hereby approved.

7. THIS COURT ORDERS that the fees and disbursements of the Receiver’s legal 

counsel, A&B, being $116,892.00 in fees and disbursements of $6,176.43 plus HST of 

$15,972.64, totalling $139,041.07 as set out in Appendix F to the Third Report, are hereby 

approved.

ON/BOOK NO:
LE/DANS LE REG1STRE NO:

NOV 1 6 2017

PER/PAR:



BUSINESS DEVELOPMENT BANK OF CANADA and ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS CANADA LP

Applicant Respondents

(Short title of proceeding) Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)
Proceeding commenced at Toronto

ORDER
(Interim Distribution)

AIRD & BERLIS LLP
Barristers and Solicitors

Brookfield Place
Suite 1800, Box 754

181 Bay Street
Toronto, ON M5J 2T9

Tel: 416.863.1500
Fax: 416.863.1515

Steven L. Graff (LSUC # 31871V)
Kyle Plunkett (LSUC # 61044N)

30664423.1

Lawyers for EDO Canada Limited, in its 
capacity as Court appointed receiver of 
Astoria Organic Matters and Ltd. and 
Astoria Organic Matters Canada LP
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CITATION: Business Development Bank of Canada v. Astoria Organic Matters Ltd. and
Astoria Organic Matters Canada LP, 2018 ONSC 2850 

COURT FILE NO.: CV-17-11760-00CL
DATE: 20180517

ONTARIO

SUPERIOR COURT OF JUSTICE 
BETWEEN: )

)
BUSINESS DEVELOPMENT BANK OF ) Kyle Kuepfer, counsel for Business 
CANADA • ) Development Bank of Canada

)
Applicants ) Kyle Plunkett and Steve Graffs counsel for 

) BDO Canada Ltd., the Receiver 
- and - )

) Melvyn L Solomon and Andrew T. R.
) Chachula, counsel for SusGlobal Energy 
) Belleville Ltd.
)
)

ASTORIA ORGANIC MATTERS LTD. )
and ASTORIA ORGANIC MATTERS )
CANADA LP )

)
Respondents )

) HEARD: February 21 and 27,2018 and 
) MarchS, 2018

MCEWENJ.

REASONS FOR DECISION

[1] The,issue to be determined on this motion is whether I should grant leave to allow 
SusGlobal Energy Belleville Ltd. (“SusGlobal”) to commence a claim against BDO Canada Inc. 
(“BDO”) in its capacity as Court-appointed receiver of Astoria Organic Matters Ltd. and Astoria 
Organic Matters Canada LP (“Astoria”) for damages for gross negligence, or in the alternative, 
willful misconduct, and breaching the Asset Purchase Agreement and the order of Justice Hainey 
dated April 13,2017.

OVERVIEW

[2] Astoria was located in Belleville (the “facility”). It operated a business that made 
Category A compost. It created Category A compost by processing a mixture of leaf and yard
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waste (“leaf/yard waste”) and bio-solids, food, liquid organics, manure, and paper sludge 
(“organic waste”). The initial blending of the leaf/yard waste and organic waste was carried out 
in a structure called the Tipping Building. The lead/yard waste was stored outside, while the 
organic waste was stored in the Tipping Building. Afterwards, the mixture would be transferred 
to a Compost Building where it would be formed into long rows (“windrows”) which weighed 
between 450 - 500 metric tonnes (“MT”) and undergo a treatment process. After processing, the 
resulting Category A compost could be sold to the public for consumer use,

[3] Astoria was owned by a German company that fell into insolvency proceedings in 
Germany. Ultimately, Astoria was not able to satisfy the loan it had with Business Development 
Bank of Canada (“BDC”).

[4] On application of the BDC, Astoria’s largest secured creditor, BDO was appointed as the 
receiver pursuant to the order of Justice Hainey dated April 13,2017 (the “Appointment Order”). 
Pursuant to the terms of the Appointment Order, BDO was empowered and authorized to, 
amongst other things, market any and all of Astoria’s assets, undertakings and property (the 
“Property”). This included developing a formal sales process, advertising and soliciting offers in 
respect of the Property, including the facility, and negotiating the terms and conditions of any 
sale.

[5] Subsequent to the order of Justice Hainey, BDO took possession of the facility and began 
to operate the business pending a sale.

[6] After conducting a competitive sales process, BDO entered into an asset purchase 
agreement (the “APA”) with SusGlobal. The sales transaction was approved by Justice Myers on 
August 30,2017. It closed on September 15,2017.

[7] SusGlobal alleges that BDO, during the 23 week Receiver period, operated the business 
in a grossly negligent manner and engaged in willful misconduct. As a result, it claims BDO 
breached the terms of the APA and the Appointment Order. Accordingly, SusGlobal submits that 
it should be granted leave to commence an action again BDO.

[8] Of note is the fact that the Appointment Order contained the following paragraphs 
concerning actions against BDO:

NO PROCEEDINGS AGAINST THE RECEIVER

8. THIS COURT ORDERS that no proceeding or enforcement 
process in any court or tribunal (each, a “Proceeding”), shall be commenced 
or continued against the Receiver except with the written consent of the 
Receiver or with leave of this Court. [Emphasis Added]

NO EXERCISE OF RIGHTS OR REMEDIES

10. THIS COURT ORDERS that all rights and remedies against the 
Debtors, the Receiver, or affecting the Property, are hereby stayed and
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suspended except with the written consent of the Receiver or leave of this 
Court, provided however that this stay and suspension does not apply in 
respect of any ‘‘eligible financial contract’* as defined in the BIA, and 
further provided that nothing in this paragraph shall (i) empower the 
Receiver or the Debtors to carry on any business which the Debtors is not 
lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors from 
compliance with statutory or regulatory provisions relating to health, safety 
or the environment, (iii) prevent the filing of any registration to preserve or 
perfect a security interest, (iv) prevent the registration of a claim for lien, or (v) 
prevent the registration and perfection of the claim for lien of Ken Tulloch 
Construction Ltd., but for greater certainty, no fiirther steps or proceedings shall 
be taken in the context of any such claim. [Emphasis Added]

LIMITATION ON ENVIRONMENT LIABILITIES

16. THIS COURT ORDERS that nothing herein contained shall 
require the Receiver to occupy or to take control, care, charge, possession or 
management (separately and/or collectively, “Possession”) of any of the 
Property that might be environmentally contaminated, might be a pollutant 
or a contaminant, or might cause or contribute to a spill, discharge, release 
or deposit of a substance contrary to any federal, provincial or other law 
respecting the protection, conservation, enhancement, remediation or 
rehabilitation of the environment or relating to the disposal of waste or 
other contamination including, without limitation, the Canadian 
Environmental Protection Act, the Ontario Environmental Protection Act, the 
Ontario Water Resources Act, or the Ontario Occupational Health and Safety 
Act and regulations thereunder (the “Environmental Legislation”), provided 
however that nothing herein shall exempt the Receiver from any duty to 
report or make disclosure imposed by applicable Environmental 
Legislation. The Receiver shall not, as a result of this Order or anything done in 
pursuance of the Receiver’s duties and powers under this Order, be deemed to be 
in Possession of any of the Property within the meaning of any Environmental 
Legislation, unless it is actually in possession. [Emphasis Added]

LIMITATION ON THE RECEIVER’S LIABILITY

17. THIS COURT ORDERS that the Receiver shall incur no liability 
or obligation as a result of its appointment or the carrying out the 
provisions of this Order, save and except for any gross negligence or willful 
misconduct on its part, or In respect of its obligations under sections 81.4(5) or 
81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing 
in this Order shall derogate from the protections afforded the Receiver by section 
14,06 of the BIA or by any other applicable legislation. [Emphasis Added]

[9] As can be seen SusGlobal requires leave of this court to commence the action. Further, 
BDO shall incur no liability unless SusGlobal can establish that it was grossly negligent or 
engaged in willful misconduct.

[10] SusGlobal’s claim of gross negligence and willful misconduct stem horn one allegation. 
That allegation is that as of the date of closing, September 15, 2017, there was between 
approximately 1,300 MT and 2,100 MT of organic waste in the Tipping Building,
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[11] SusGlobal alleges that this amount of organic waste far exceeded the amount allowed. It 
relies upon the Amended Environmental Compliance Approval Number 0Q31-7UTRSS (the 
“EGA”), which was issued to Astoria in August 2015. The EGA stipulates that there was to be no 
more than 150 MT of organic waste stored in the Tipping Building.

[12] As a result, SusGlobal alleges that BDO failed to comply with the conditions of the EGA 
as per section 186(3) of the Environmental Protection Act, R.S.O. 1990, c. E.19 and paragraphs 
10 and 16 of the Appointment Order which generally provide that nothing exempts BDO from 
compliance with regulatory provisions concerning health, safety, or the environment or from 
complying with the provisions of the Environmental Protection Act. It claims that this failure 
amounts to gross negligence or willful misconduct,

[13] SusGlobal further alleges that it sustained damages in the amount of $755,400. It 
attributes $300,000 of this amount to additional processing costs that SusGlobal incurred to rid 
itself of the extra organic waste. The remaining alleged damages are economic losses involving 
subsequent loss of contracts, reduced profits, loss of opportunity cost, and refund of a penalty 
consideration it paid to BDO to extend the closing date.

THE LAW

[14] The test for granting leave was recently set out by the Court of Appeal in Canadian 
National Railway Co. v. Holms, 2016 ONCA 148 (“CAT?”).

[15] In CNR, Weiler J.A. set out the test as follows:

29 Both parties agree that the threshold for leave in this 
context is not a high one. It is designed to protect the receiver 
against frivolous or vexatious actions or actions without basis in 
fact. The party seeking leave must only show a reasonable cause of 
action with some evidentiary basis, or in other words, “the evidence 
must disclose a prima facie case”: see GMAC Commercial Credit 
Corp. - Canada v. TCT Logistics Inc,, 2006 SCC 35, [2006] 2 
S.C.R. 123, at para. 59.

[-.]

31 The liability of the Monitor and Receiver in this case was 
limited by the various orders to gross negligence or willful 
misconduct. Accordingly, the analysis as to whether there is a 
factual foundation for a claim does not relate to mere negligence. In 
such circumstances, the test is whether the Receiver “demonstrated 
a very marked departure from the standards by which responsible 
and competent people in such circumstances would have acted or 
conducted themselves, or in a manner such that it knew what it was 
doing was wrong or was recklessly indifferent in its conduct”:
Alberta Treasury Branches v. Elaborate Homes Ltd, 2014 ABQB
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350, 590 A.R. 156, at para. 39. The motions judge applied this test, 
and I agree that this is the proper test.

[16] In a case such as this, where BDO’s liability has been limited to gross negligence or 
willful misconduct, I must therefore determine whether the evidence discloses aprima facie case 
that BDO demonstrated a very marked departure from the standards by which reasonable and 
competent people in such circumstances would have acted or conducted themselves, or in a 
manner such that it knew what it was doing was wrong or was recklessly indifferent to its 
conduct. In conducting the analysis I am not engaging in an investigation on the merits but rather 
simply assessing whether there is a sufficient evidentiary basis to satisfy the test.

[17] For the reasons below I am of the view that the evidence does not disclose a prima facie 
case of gross negligence or willful misconduct against BDO and that leave ought not to be 
granted to pursue an action.

ANALYSIS

Introduction

[18] This motion was lengthy and hard fought. The parties filed numerous briefs and provided 
me with a number of charts, photos, and chronologies during the hearing of the motion. I do not 
propose to deal with each and every dispute raised by the parties. These reasons will focus on the 
three submissions made by SusGlobal at the motion in support of its motion and the provisions 
of the AP A.

[19] Before I commence my review of SusGlobal’s primary three submissions I wish to note 
that, overall, SusGlobal’s motion fails due to its inability to produce credible and reliable 
evidence to support its claim of excess organic waste in the Tipping Building. For example, it 
failed to produce any eye-witness evidence from its own employees notwithstanding it had 
ample access to the facility, including the Tipping Building, prior to closing and as of September 
15, 2017 when it alleges the excess organic materials were contained in the Tipping Building. It 
also failed to provide any credible and reliable evidence from other sources who attended at the 
site before and after closing, including personnel from the Ministry of the Environment and 
Climate Change (the “MOECC”), Mr. Ben Hamilton (“Ben Hamilton”), the former operations 
manager of Astoria, who was retained by SusGlobal post-closing as a site supervisor, and its 
other employees, operators or consultants.

[20] Instead, in an attempt to establish a prima facie case of willful misconduct and/or gross 
negligence, SusGlobal relies upon a convoluted mixture of document review, photograph 
analysis, and self-proclaimed expert evidence. SusGlobal’s case is not helped by the fact that at 
various times in these proceedings it has alleged that the excess organic waste weighed 
approximately 1,300 MT or 1,500 MT or 2,100 MT.

[21] It is also important to note from the outset that, notwithstanding the fact that SusGlobal 
relies upon the provisions of the ECA which stipulates that no more than 150 MT of organic 
waste can be stored in the Tipping Building, SusGlobal conceded in oral argument that it was not
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unusual and, in fact, acceptable to have amounts in excess of 150 MT, and up to 500 MT of 
organic waste in the Tipping Building at one time so that the organic waste and the leafs/yard 
waste can be mixed to create Category A compost.

[22] Further, I accept the evidence of BDO that the 150 MT standard only related to storage of 
organic waste in the Tipping Building. During the blending process it is obvious that, at any 
time, in excess of 500 MT could be present so that the proper amount of organic waste could be 
blended with the leaf/yard waste,

[23] The simple fact that there was an amount of organic waste in excess of 150 MT could 
not, in-and of itself, constitute to gross negligence or willful misconduct. I accept, however, that 
at some level, excess storage of organic waste could arguably establish a prima facie case of 
gross negligence or willful misconduct but that was not the case here. In my view this position is 
supported by the fact, as will be discussed further below, that when the MOECC officials were 
provided with information that the Tipping Building may contain approximately 1300 MT of 
organic waste they took no steps to investigate. Nor were any type of charges or sanctions 
contemplated or leveled against BDO during the time it was operating the facility.

SusGlobal’s Position

[24] I will now turn to SusGlobaTs three submissions that it makes in support of its contention 
that there was between 1300 MT and 2100 MT of organic waste in the Tipping Building on the 
date of closing:

1. The review of photographs undertaken by SusGlobal’s chief executive officer Gerald 
Hamaliuk (“Mr. Hamaliuk”) and Nick Pora (“Mr. Pora”).

2. Report of Pinchin Ltd, dated October 5,2017 (the “Pinchin Report”).

3. Calculations performed by Mr. Hamaliuk and Mr. Pora based on various documents that 
were contemporaneously prepared during the 23 week receivership.

[25] I will deal with each in turn.

1. Photograph Review by Mr, Hamaliuk and Mr. Pora

[26] I will first deal with the evidence of Mr. Pora.

[27] SusGlobal has provided what it describes as an expert report from Mr. Pora, unattached 
to an affidavit. Mr. Pora has executed an Acknowledgment of Expert’s Duty as per Rule 53 of 
the Rules of Civil Procedure, R.S.0.1990 c. C.43.

[28] Mr. Pora conducted a review of photographs taken inside the Tipping Building by BDO 
in September 2017. Based on the size of the building and the amount of organic waste displayed 
in the photographs he concluded that there was 2,092.54 MT of organic waste in the Tipping 
Building as of the September 15, 2017 date of closing. I am not, however, prepared to give Mr. 
Pora’s evidence, based on the photographs, any weight given the following significant problems:
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• The report is not attached to an affidavit which insulated Mr. Pora from cross- 
examination.

• In December 2017 Mr. Pora was employed by SusGlobal. It was at that time he was 
asked by Mr. Hamaliuk, SusGlobaPs CEO, to review the photographs and prepare a 
report.

• Mr. Pora notes in his report that he was hired as an operations consultant at SusGlobal. 
He fails, however, to establish that he has any special or peculiar knowledge through 
study or experience which would qualify him to prepare an expert report based on a 
review of the photographs,

• Having been hired in November 2017 by SusGlobal, Mr. Pora was not present during the 
relevant time period when BDO was operating the facility. His report is restricted to a 
review of series of photographs to determine inventory levels of organic waste as of 
September 2017. He has no firsthand knowledge of the amount of organic waste that was 
in the Tipping Building prior to his being hired at SusGlobal.

[29] In my view, based on all the above, no weight can be placed on Mr. Pora’s report. He 
lacks the objectivity required of an expert, has not established any particular expertise to conduct 
a review of the photographs and has no firsthand knowledge of the issue in question. Any one of 
these issues would, in and of itself, be of concern but taken cumulatively I am unable to place 
any confidence in Mr. Pora’s analysis of the photographs.

[30] Further, both Mr. Pora’s and Mr. Hamaliuk’s photograph analyses, are fatally flawed. Mr. 
Hamaliuk, like Mr. Pora, relied upon the BDO photographs taken in September 2017.

[31] Their analyses simply involved them looking at the photographs and then, by estimating 
the size of the building and assuming the organic waste had a uniform height of two meters, 
estimating the amount of organic waste.

[32] In my view, this is a highly unscientific and inaccurate way to try to conduct such a 
review for two primary reasons:

a) A review of these photographs clearly shows that the organic waste was not piled at a 
uniform height of two meters; and

b) the photographs show that, notwithstanding the assumptions of Messrs. Hamaliuk and 
Pora that organic waste could be stored throughout the building, large machinery was 
stored at the rear of the building. Messrs. Hamaliuk and Pora prepared their estimates on 
the assumption that the entire Tipping Building would have been filled with organic 
waste. This simply could not be the case since the machinery takes up a considerable 
amount of space in the Tipping Building.
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[33] It is for these reasons that I find the analysis based on the photographs is unreliable and 
of no real probative value. I therefore cannot rely upon the evidence of Mr, Hamaliuk or Mr, 
Pora with respect to their review of the photographs.

2, The Pinchin Report

[34] SusGlobal relies upon the Pinchin Report, and to a lesser extent, the report of Stantec 
Consulting Ltd. (the “Stantec Report”)- Both companies conducted yearly odour sampling testing 
at the facility to ensure that Astoria was in compliance with the EGA conditions concerning the 
odour emissions proscribed by the Ministry of the Environment. Both companies were on-site 
during the time BDO was operating the facility and later prepared reports.

[35] The Pinchin Report and the Stantec Report indicated that there was 1,312.5 MT of 
organic waste in the Tipping Building. Both the Pinchin and Stantec reports also identified odour 
problems. SusGlobal submits that this should have, or did, lead BDO to the conclusion that there 
was too much organic waste in the Tipping Building.

[36] SusGlobal submits that BDO failed to undertake a reasonable investigation to determine 
the cause of the odour issue and the amount of excess organic waste in the Tipping Building. 
SusGlobal further submits that, thereafter, BDO failed to advise SusGlobal of these problems. As 
a result, SusGlobal submits that it was commercially unreasonable for BDO to keep it in the dark 
and close the transaction in which SusGlobal paid approximately $7.7 million dollars for the 
Property.

[37] For the following reasons, I do not place any weight on Pinchin’s notation that there was 
1,312.5 MT of organic waste in the Tipping Building. SusGlobal conceded that neither Pinchin 
nor Stantec conducted any independent measurements in this regard. The estimate of 1,312.5 MT 
of organic waste contained in the report was obtained by Pinchin ftom Mr. Allan Hamilton 
(“Allan Hamilton”) who was Astoria’s president and chief executive officer. Allan Hamilton 
remained working at the facility during the receivership period, I will say more about Allan 
Hamilton and his calculations later in these reasons but, briefly, the aforementioned estimate 
made by Allan Hamilton was later corrected by him. He lowered it to 184 MT as of the date of 
closing, September 15,2017 and 403 MT as of September 26,2017.

[38] Ultimately, therefore, there is nothing in the Pinchin Report or the Stantec Report to 
credibly suggest that there was excess organic waste in the Tipping Building as of the date of 
closing. They provided no first-hand knowledge in this regard.

[39] SusGlobal also complains that BDO hired Pinchin and Stantec and failed to advise 
SusGlobal of the results of the odour testing prior to closing. First, it is somewhat inaccurate to 
submit that BDO hired these two companies. They attended at the site in July 2017, as they did 
in the past, to carry their yearly testing. Second, I find that SusGlobal’s second complaint that 
BDO failed to advise of the findings of excessive odour are unwarranted.
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[40] While it is true that Pinchin did detect odour emissions in the Tipping Building that were 
considerably higher than expected, the proposed solution was simply to place a layer of 
woodchips on top of the bio-solids to reduce exposure of the bio-solids to ambient air.

[41] Furthermore, the record demonstrates that the MOECC, who reviewed the reports, 
determined that there had been an error in how the source testing was completed in the Compost 
Buildings and therefore any excessive odours from those buildings were of little importance. 
Subsequently, the MOECC also attended in August 2017 to investigate an odour complaint and 
actually toured the Tipping Building that time. It was determined that the odour was not being 
generated from the Tipping Building but was a result of an off-site odour which was agricultural 
based.

[42] Ultimately, the MOECC agreed that any source testing could be delayed and could be 
redone in spring/summer of 2018. It was apparent that the MOECC was largely unconcerned 
with the contents of the Pinchin and Stantec reports.

[43] Of further importance is the fact that Ms. Katy Potter, an employee of the MOECC who 
attended at the site, agreed via an email exchange with BDO on December 6, 2017 that the 
MOECC found no reason to assess the Tipping Building. It was determined that the on-site 
odour was not being generated from the Tipping Building but that it was off-site and it was 
agriculturally based.

[44] Perhaps of the greatest significance is another email that Ms. Potter sent to BDO on 
November 8, 2017 wherein she confirmed that she did a site visit with “an outside 
operator/consultant” of SusGlobal on September 26, 2017. That operator/consultant provided 
Ms. Potter with an estimate of 400 MT of organic waste in the Tipping Building. This is within 
the acknowledged acceptable range and is in keeping with the estimates, referred to above, 
provided by Allan Hamilton.

[45] I have not noted each and every document that was provided to me by SusGlobal (or for 
that matter BDO) in my review of the Pinchin/Stantec Reports. Suffice to say, however, that the 
aforementioned documentation, which in my view is the most significant, does not support an 
allegation that Ihere was excess organic waste in the Tipping Building during the time BDO was 
in possession. The exercise that I was put to by SusGlobal amounts to a review of e-mails and 
other documents prepared by persons who did not provide direct evidence on this point, often 
lacking context and leading to no real reliable conclusions. If anything the e-mails and 
documents suggest that Pinchin itself had no knowledge of the amount of organic waste in the 
Tipping Building, nor was the MOECC concerned of either the amount of organic waste in the 
Tipping Building or the odour sampling.

[46] In my view, therefore, there is no credible evidence in the Pinchin or Stantec Reports to 
suggest excess organic waste. Further, given the above, there was no reason for BDO to advise 
SusGlobal of any alleged difficulties.
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3. Calculations performed by Mr. Hamaliuk and Mr. Pora

[47] It addition to the photographic evidence and the Pinchin Report, dealt with above, 
SusGlobal relies, perhaps most heavily, on the calculations performed by Mr. Hamaliuk in his 
supplementary affidavit (particularly at paragraphs 22-32) and by Mr. Pora in his report. Their 
calculations conclude that there was approximately 2,100 MT of organic waste in the Tipping 
Building at the time of closing.

[48] Both Mr. Hamaliuk and Mr, Pora base their calculations on the amount of actual organic 
Waste that was delivered to the facility, via truck, during the time frame in which BDO operated 
the facility.- These deliveries were recorded in ‘‘Material Reports” which appear to have 
accumulatively recorded deliveries of organic waste.

[49] Of importance in analyzing these calculations is the fact that Grade A compost is created 
by blending leaf/yard waste and organic waste at a 75:25 ratio. On average, approximately one 
windrow will be created each week and the windrow would weigh between 450 and 500 MT.

[50] Messrs. Hamaliuk and Pora engaged in analyses where they determined, in their view, 
how much organic waste would have been used during the 23 week receivership period to make 
the compost. They concluded that there would have been approximately 2,100 MT of organic 
waste left in the Tipping Building at the date of closing, September 15,2017.

[51] SusGlobal submits, therefore, that even if it was acceptable to have up to 500 MT of 
organic waste in the Tipping Building this amount is far in excess of what is allowable and 
significantly out of compliance with the MOECC guidelines.

[52] BDO hotly contests the calculations prepared by Messrs. Hamaliuk and Pora. While I 
agree that using actual deliveries is a useful way to determine the amount of organic waste at the 
site, I agree with BDO that the calculations prepared by Messrs. Hamaliuk and Pora are of no 
real probative value and I accept the calculations performed by BDO.

[53] In my view, the flaw in SusGlobal’s calculations is set out in paragraph 22 of Mr. 
Hamaliuk’s supplementary affidavit wherein he deposed as follows:

22. To produce Category A Compost at the Process Rate 
During the Receivership and Ratio using a Full Windrow per week,
BDO would have been required to process (25% of 500 MT) 125 
MT of Biosolid Content (per week) and (75% of 500 MT) 375 MT 
of LeaftYard Content (per week), to a total Compost Mixture 
amount of 500 MT. (See Calculation at Exhibit “5” - Category 
A Compost Calculation, Full Windrow)

[54] As can be seen, in conducting his analysis Mr. Hamaliuk, as did Mr. Pora, assumed that 
in creating a full 500 MT windrow of Category A compost it would consist of 125 MT of organic 
waste and 375 MT of leaf/yard content.
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[55] The analysis that was performed by BDO in its Supplement to the Fourth Report to the 
Court demonstrates why this is an error. In that report BDO analyzed Mr. Hamaliuk’s 
calculations and identified what I accept to be the flaw. Mr. Hamaliuk, based on the fact that 
Grade A compost is comprised of 25% organic waste on a dry weight basis and 75% leaf/yard 
waste (therefore 1 part organic waste per 3 parts leafiyard waste) that this would result in 
windrows that consist of 125 MT of organic waste and 375 MT leafiyard waste.

[56] The flaw is that, by volume, however the 1:3 part ratio equals approximately 1:1 by 
actual weight. This stems from the fact that organic waste is naturally heavier. This would result 
in the windrows not consisting of 125 MT of organic waste (assuming a windrows is 500 MT in 
total weight) but rather 250 MT. A 500 MT windrow would consist of 250 MT of organic waste 
as opposed to the 125 MT advanced by Mr. Hamaliuk. BDO’s argument demonstrates that Mr. 
Hamaliuk’s assumption in his calculations that one part organic waste would weigh the same as 
one part leaf/yard waste is incorrect. That this renders Mr. Hamaliuk’s and Mr. Pora’s 
calculations meaningless.

[57] For ease of reference, I set out below the BDO1 analysis as set out in the Supplment to 
the Fourth Report:

2.0 Incorrect Statements/Facts in the Supplemental Hamaliuk Affidavit

2.0.1 The Supplemental Hamaliuk Affidavit outlines Mr. Hamaliuk's 
understanding of the Environmental Compliance Approval (“ECA”) and 
applicable guidelines to perform a series of calculations relating to the mix of 
Wind rows and the quantum of bio-solids inventory in the Tipping Building.
Based upon his calculations, Mr. Hamaliuk asserts that the Receiver could not 
have processed the quantum of bio-solids that were received during the 
receivership period. As outlined further below, the Receiver disagrees with this 
assertion.

2.0,2 We have reviewed the Supplemental Hamaliuk Affidavit in support of 
the SusGlobal Claim and the Receiver is of the view that the information 
contained therein is misleading. The Receiver continues to rely on the previous 
statements provided in the Fourth Report to the Court and prior reports. The 
Ontario Compost Quality Standards (the ‘‘Compost Standards”) provided at 
Tab i of the Supplemental Hamaliuk Affidavit provide several requirements in 
respect of compost and composting facilities. AH weights for the materials 
processed at Astoria provided at Tab 2E of the Hamaliuk Affidavit included 
in the SusGlobal Motion is natural or "wet" weight of the materials. 
However, the information in the Compost Standards is premised on "dry 
weight" which Mr. Hamaliuk noted, but omitted from the calculations 
included in the Supplemental Hamaliuk Affidavit. Such an omission renders 
these comments and submissions meaningless.

1 The analysis refers to “bio-solids”, which I describe in these reasons as organic waste.
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2.0.3 As noted previously in the Fourth Report at paragraph 2.1 .3(2), and 
referenced in the Supplemental Hamaliuk Affidavit at paragraph 15, the blended 
materials in the Tipping Building would contain approximately 60% moisture 
(well more than half the weight ) immediately prior to placement m the 
Windrow. The moisture content of other materials varies significantly.

2,0.4 As such, using "wet weight" to draw conclusions, as SusGlobal 
Belleville has done, and comparing them to metrics based upon "dry weight" is 
wholly inappropriate and incorrect.

2.0.5 Based on a review of the Supplemental Hamaliuk Affidavit by the 
Receiver and Mr, A1 Hamilton, the latter of whom operated the Site prior to 
and during the receivership without any significant concerns identified by 
the MOECC, it is the Receiver's view that Mr. Hamaliuk has miscalculated 
the figures in the Supplemental Hamaliuk Affidavit relating to the use of 
bio-solids in the production of Astoria Wind rows as follows:

1) Grade A compost is comprised of 25% or less bio-solids on a "dry 
weight" basis. To achieve this, Astoria used a Carbon: Nitrogen ratio 
that is 3:1 by volume and which equates to approximately 1:1 by weight 
Meaning three buckets of leaf I and yard (Carbon) to 1 bucket of bio
solids (Nitrogen). Mr. Hamaliuk's calculations assumes that one bucket 
of bio-solids weighs the same as a bucket of dry leaf and yard waste, 
which is incorrect, and which renders the calculations dependent upon 
those facts meaningless and misleading, [Underline in original]

2) In contrast to the calculations contained in the Supplementary Hamaliuk 
Affidavit (i.e. that each Windrow consisted of 112.5 to 125 tonnes of bio
solids and 337.5 to 350 tonnes of Leaf & Yard ), the Gore Windrows built 
by Astoria are estimated to contain approximately 225 - 250 tonnes of bio
solids and 225 - 250 tonnes of Leaf & Yard waste for each Windrow. Mr. 
Hamaliuk points out that he believes 4,952 of tonnes (or a weekly average of 
215 tonnes) of bio-solids were received during the receivership period. The 
Receiver notes the period is 22 weeks and 1 day and believes that 
approximately 5,200 tonnes were received during this period, being an 
average of 235 tonnes per week.

3) Based on either of Mr. Hamaliuk's or the Receiver's estimates of between 
215 to 235 tonnes of bio-solids received per week, the quantum received is 
in line with the quantum required to process the Windrows built during the 
receivership period (i.e. an average of 1 per week). [Emphasis Added]

[58] I accept the calculations prepared in “Chart 1” provided to me at the hearing by BDO, 
without objection, As per those calculation, using a weight ratio of 1:1 on a wet weight basis, I 
agree that, ultimately, the amount of organic waste in the Tipping Building would have been at 
or near the 150 MT as per the regulation and certainly below the 500 MT that SusGlobal 
concedes is acceptable.

[59] This estimate is also close to the aforementioned calculations prepared by Allan Hamilton 
(403 MT as of September 26) and the estimate provided by the SusGlobal operator/consultant 
(400 MT of organic waste) as quoted by Ms. Potter in her aforementioned e-mail.
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[60] I should note, that in addition to SusGlobal taking issue with Allan Hamilton’s 
calculation, they also alleged he knowingly misrepresented the amount of organic waste in the 
Tipping Building.

[61] First, I do accept that there were problems with Allan Hamilton’s calculations - he had to 
correct them once and ultimately explain another error/misstatement. I do however accept the 
final calculations as being generally accurate since, as noted, they generally correspond with the 
BDO calculations and the estimate provided by the SusGlobal operator/consultant.

[62] Further, Allan Hamilton was one of the best people to comment on the amount of organic 
waste in the Tipping Building. He also provided a diagram to illustrate the design, layout, and 
raw materials stored in the Tipping Building which support his estimate of approximately 400 
MT. SusGlobal took no steps to try to elicit evidence from Allan Hamilton or examine him with 
respect to his conclusions for the purposes of this motion. There is no credible or reliable 
evidence in, this motion to support the bald allegation that Allan Hamilton was dishonest or 
manipulated the numbers.

[63] Of interest, however, is the fact that emails passed between Allan Hamilton and Mr. 
Hamaliuk in September 2017. In those emails Mr. Hamaliuk indicated that the facility would be 
closing and processing would be limited. Mr. Hamilton expressed concern that this would 
stagnate the process to create Grade A compost and it would take weeks to recover. This affords 
some insight as to operations post-closing which may have led to a buildup of organic waste.

[64] SusGlobal also takes great issue with much, if not all of Allan Hamilton’s evidence, 
including, but not limited to his observation that on average 1-1,5 windrows were created per 
week. I have reviewed all of this evidence and find that while his use of words, may at times, 
have been imprecise, I do not have any qualms concerning credibility, Once again, SusGlobal, 
had it seen fit, could have had Allan Hamilton testify to put evidence squarely before this court. 
It did not. It is also interesting to note that while SusGlobal takes aim at Allan Hamilton’s 
credibility, Mr. Hamaliuk also provided inaccurate information in his November 4,2017 email to 
BDO where he claimed to have pictures and MOECC estimates of inventory over 1,500 MT 
when this was not the case. This is incorrect and was either a mistake or an exaggeration. In my 
view, all this underscores the fact that both sides attempted to raise credibility issues that were of 
little assistance.

[65] Other than Mr. Hamaliuk’s photograph review and calculations, I should note that he also 
provided affidavit evidence containing a number of assumptions on his part. In my view, this 
affidavit evidence as to the amount of organic waste in the Tipping Building is of no probative 
value. I do not propose to repeat each and every instance of the evidence but examples of 
recitation of bald, substantiated statements are contained in paragraphs 48, 49, and 61 of his 
November 29, 2017 affidavit. It was in this affidavit that Mr. Hamaliuk came up with the 
estimate of 1,500 MT.

[66] Last, it also worth noting that in the event that there was an accumulation of organic 
waste after SusGlobal took possession of the facility there are notations from both Ben and Allan 
Hamilton that SusGlobal failed to purchase equipment at the facility to maintain the level of
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operations required to remain within a compliance of EGA requirements and that SusGlobal 
decreased its processing so that less organic waste was being used to create Grade A compost. 
Admittedly, the evidence is confused in this regard since there are also product reports of regular 
production of windrows, but post-closing they identified clear problems with production that 
may explain the buildup of organic waste.

The Asset Purchase Agreement (AP A)

[67] In any event, the sale of the Property is governed by the APA dated July 27,2017.

[68] Of importance are the following provisions:

2.8 Assumption of Liabilities

(1) At the Time of Closing, the Purchaser will assume and thereafter fulfil, 
perform and discharge when due the following Liabilities of Astoria 
outstanding as at the Closing Date (collectively, the “Assumed Liabilities”):

(a) all Liabilities relating to or arising from the Purchased Assets under 
Environmental Laws from and after the Closing Date including, 
without limitation, any costs and expenses associated with any 
ongoing work in process from and after the Time of Closing 
required to be carried out In order to comply with any 
Environmental Laws provided that it is agreed by the parties hereto 
that such ongoing work shall not include the work described in Section 
4.02(9) below. [Emphasis Added]

3.03 "As Is, Where Is"

(1) The Purchaser acknowledges and agrees that it is purchasing the Purchased 
Assets on an "as is, where Is" basis and on the basis that the Purchaser has 
conducted to its satisfaction an independent inspection, investigation and 
verification of the Purchased Assets (including a review of title), Assumed 
Liabilities and all other relevant matters and has determined to proceed with 
the transaction contemplated herein and will accept the same at the Time of 
Closing in their then current state, condition, location, and amounts, subject.to all 
Permitted Encumbrances. [Emphasis Added]

[69] The transaction involved two sophisticated parties. There was a competitive sales process 
in which SusGlobal was the successful purchaser. SusGlobal knew, as per s. 2.8, that it was 
assuming any outstanding liabilities arising from any environmental laws. Most significantly, as 
per s. 3.03, it acknowledged it had conducted to its satisfaction an independent inspection, 
investigation and verification of the purchased assets and was purchasing the Purchased Assets 
on an “as is, where is”, basis.
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[70] Even if SusGlobal’s evidence, taken at its highest, is true, the amount of excess organic 
waste that they now complain of was in plain view, EDO made the facility available to 
SusGlobal and representatives of SusGlobal did tour the facility on numerous occasions. They 
also had full access to, and did review, relevant data. This is not a case of any form of hidden or 
latent defect. There is also no credible or reliable evidence that EDO knowingly concealed 
information.

[71] As a result, in my view, s. 3.03 absolves EDO of any liability.

[72] In this regard, I rely upon the decision of Justice Lax in Antorisa Investments Ltd. v. 
J72965 Canada Ltd. (2006), 82 O.R. (3d) 437 (Ont. S.C.J.), wherein she held:

77 A plaintiff cannot rely on its own lack of diligence to fix 
responsibility upon the defendant. Nor do I see why the law should 
come to the assistance of a purchaser in these circumstances. As 
Master Funduk stated in Toffoli v. Rozenhart:

... It cannot seriously be argued that the essential terms of 
an agreement for the sale of land disappear because title is 
transferred to the purchaser.

That submission, if indeed that is what is submitted, would mean 
that a purchase "as is" is a purchase "as is" until title is transferred 
and stops being a purchase "as is" the moment title is transferred.
That is just not sensible, intellectually or legally.

78 The law already provides some protection for a purchaser to 
ameliorate the consequences of the caveat emptor doctrine. Fraud, 
mistake and negligent misrepresentation can be the basis for an 
action for rescission or damages. A vendor may also be liable to a 
purchaser for hazards on a property, if a cause of action for latent 
defect is made out. Antorisa concedes that no cause of action lies 
against the defendants, presumably because the decision of the 
Ontario Court of Appeal in Tony’s Broadloom would appear to 
foreclose such a claim in circumstances where the purchaser has 
had the opportunity to conduct its own diligence.

[73] This conclusion is consistent with the decision of Justice Wilton-Siegel in Crate Marine 
Sales Ltd., Re, 2017 ONSC 178, where he also dealt with the issue of purchased assets on and 
“as is, where is” basis (see paras. 28, 29, and 45). In that case, as is this case, there were no 
representations or warranties negatively affecting EDO.

[74] Based on the circumstances surrounding the purchase and the aforementioned provisions 
of the APA, it can now not complain of gross negligence or willful misconduct.
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[75] Alternatively, even in the absence of the aforementioned provisions in the APA if I were 
to conclude that there was somewhere in the neighbourhood of 1,300 - 2,100 MT of organic 
waste in the Tipping Building as initially alleged by SusGlobal I do not accept that this would 
constitute prima facie evidence of willful misconduct or, alternatively, gross negligence. While 
violation of the EGA could, in some circumstances, lead to liability, I do not accept that any 
amount in excess of 150 MT would automatically form a cause of action. First, SusGlobal 
concedes that up to 500 MT of organic waste could be stored in the Tipping Building at any 
time. As noted, in my view, this amount could even be higher depending on the processing that 
was taking place. Further, it is uncertain as to how much organic waste was being “stored” as 
opposed to “processed” at any given time. Presumably, this is what led to the MOECC’s lack of 
interest when it was told that approximately 1,300 MT of organic waste could be in the Tipping 
Building. Based upon this lack of real concern, or any following investigation, I do not accept 
SusGlobal’s contention that BDO operated the business “illegally”. It certainly appears from the 
record placed in front of me that the MOECC obviously allowed some “given and take” with 
respect to the amount of organic waste contained in the Tipping Building.

Disposition

[76] In all of these circumstances I cannot conclude that the evidence discloses a prima facie 
case that BDO’s conduct, during the 23 week period it operated the facility, demonstrated a 
marked departure from the standards which reasonable and competent people in such 
circumstances would have acted or conducted themselves. There is certainly nothing to suggest 
that BDO was doing anything it knew to be wrong or engaged in recklessly indifferent conduct. I 
also, therefore, do not find that BDO breached the APA or the Appointment Order.

[77] Based on the foregoing reasons, SusGlobal’s motion is dismissed with costs.

[78] If the parties cannot agree on costs, they can provide written submissions, not to exceed 
three pages plus a bill of cost. BDO should provide its submissions within three weeks with 
SusGlobal to follow 14 days thereafter.

Released; May 17, 2018
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Engineering & Development Services Department
Approvals Section

Tel: 613-968-3224 
Fax:613-967-3262

CERTIFICATE OF COMPLIANCE

The City of Belleville is satisfied that the Owner/Operator has achieved substantial completion of all works, matters and 

facilities required by the agreement for the below noted property. This is not to be deemed to certify compliance with any 

other municipal requirements, regulations, or by-laws. Nothing in this certificate shall apply to prevent the City from 

pursuing any or all of its rights to enforce the continuing obligations of the Owner under this Agreement to maintain such 

works and improvements on the subject lands and on public road allowances abutting the subject lands, or to enforce any 

other of the City's requirements, regulations or by-laws which relate to the subject lands.

City File #: B-75-796

Legal description of the subject property: PTLT20 CON 8 THURLOW; PT1, 21R19513; BELLEVILLE; COUNTY OF HASTINGS. 

MUNICIPALLY KNOWN AS 704 PHILUPSTON ROAD, BELLEVILLE; BEING ALL OF PIN 40532-0032(LT)

Therefore, the City has received the required documentation from the project consultant needed for the release of all 

remaining security, and furthermore has released said security to the Court appointed Receiver of Astoria Organic Matters 

Ltd. and Astoria Organic Matters Canada L.P. (collectively "Astoria") in respect of the Site Plan Agreement dated October 13, 

2015 (the "SPA") that was entered into between 1684567 Ontario Inc., Astoria, the City of Belleville, the Bank of Montreal 

and Trenval Business Development Corporation.

Sincerely,

Development Technologist

Approvals Section, Engineering and Development Services Department

The Corporation of the City of Belleville 
City Hall, 169 Front Street Belleville, Ontario, Canada K8N 2Y8 

Telephone 613-968-64811 TTY 613-967-3768 
belleville.ca
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ACKNOWLEDGEMENT AND CONFIRMATION OF RECEIPT OF FUNDS

TO: BDO CANADA LIMITED, in its capacity as the court-appointed receiver (in
such capacity, the “Receiver”) of all of the assets, undertakings and properties 
of Astoria Organic Matters Canada LP (“Astoria LP”) and Astoria Organic 
Matters Ltd. (“Astoria GP”, and together with Astoria LP, the “Debtors”)

RE: In the Matter of the Receivership of the Debtors, bearing Court File No. Court
File No. CV-17-11760-00CL (the “Receivership Proceedings”)

AND RE: Casa-Dea Finance Limited (“Casa-Dea”) loan to the Debtors pursuant to a
loan agreement dated as of September 6, 20X6 (as amended, the “Loan 
Agreement”)

DATED: May 2018

WHEREAS Casa-Dea made a certain loan in the principal amount of $1,000,000 to the 
Debtors pursuant to the terms of the Loan Agreement;

AND WHEREAS as security for the obligations, liabilities and indebtedness owing pursuant 
to the Loan Agreement, each of the Debtors provided certain liens, encumbrances, security interests, 
charges and hypothecs (collectively, “Liens”) to and in favour of Casa-Dea pursuant to certain 
security documents, instruments and agreements granted to and in favour of Casa-Dea, including, 
without limitation, general security agreement granting Liens in and to all of the personal property of 
each of the Debtors.

AND WHEREAS the Debtors, as commercial tenants and operators, are parties to a certain 
site plan agreement dated October 13, 2015 (the “Site Plan Agreement”), entered into with The 
Corporation of the City of Belleville (the “City”) and 1684567 Ontario Inc., as landlord (the 
“Owner”);

AND WHEREAS, as a term of the Loan Agreement, the Debtors executed and delivered to 
the City an Irrevocable Direction re: Funds dated September 9,2016 (the “Irrevocable Direction”) 
in respect of a security deposit in the amount of $352,750.00 (the “Security Deposit”), which 
amount was required to be deposited by the Debtors under the terms of the Site Plan Agreement, 
directing that the Security Deposit be paid over to Casa-Dea upon the satisfaction of the terms and 
conditions of the Site Plan Agreement;

AND WHEREAS pursuant to the Order of the Honourable Justice Hainey of the Ontario 
Superior Court of Justice, Commercial List, dated April 13,2017 (the “Appointment Order”), the 
Receiver was appointed as receiver of all of the assets, undertakings and properties of the Debtors 
(the “Property”);
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AND WHEREAS pursuant to the terms of the Appointment Order, the Receiver was 
empowered to, among other things, take possession of and exercise control over the Property 
including realizing value for the benefit of the Debtors’ creditors;

AND WHEREAS the City issued and delivered to the Receiver a Certificate of Compliance, 
under file no. B-75-796, in favour of the Debtors and the Owner confirming that all conditions of the 
Site Plan Agreement have been satisfied and, as such, subsequently released the Security Deposit to 
the Receiver, as the Court officer in the Receivership Proceedings;

AND WHEREAS the Receiver incurred certain costs and expenses during the pendency of 
the Receivership Proceedings in order the satisfy the remaining conditions of the Site Plan 
Agreement, the details for which are set out in Schedule “A” hereto (the “Costs”), which costs have 
been agreed to and acknowledged by each of the Receiver and Casa-Dea;

AND WHEREAS pursuant to the terms of the Irrevocable Direction Casa-Dea is entitled to 
the net proceeds of the Security Deposit after deducting the Costs (the “Distribution Amounts”), 
which net amount is set out in Schedule “A” hereto;

AND WHEREAS the Receiver has agreed to release the Distribution Amount to Casa-Dea 
in respect of the indebtedness and liabilities of the Debtors to Casa-Dea under the Loan Agreement 
subject to the following terms contained herein.

NOW THEREFORE THIS ACKNOWLEDGEMENT AND CONFIRMATION WITNESSES 
THAT, in connection with the extension of credit under the Loan Agreement, and the terms of the 
Irrevocable Direction, and for other good and valuable consideration (the receipt and sufficiency of 
which are hereby irrevocably acknowledged), the undersigned hereby acknowledges, confirms and 
agrees as follows:

1. The Receiver shall pay to Casa Dea the Distribution Amount as follows:

(a) immediately upon the execution of this Acknowledgement and Confirmation of 
Receipt of Funds, an amount equal to $193,868.02 shall be payable to Casa-Dea, 
as directed by Casa-Dea; and

(b) within two (2) Business Days of receipt by the Receiver of an order of the Court 
authorizing, among other things, a distribution of the net proceeds of realization 
of the Property in the Receivership Proceedings to creditors of the Debtors in 
accordance with provisions of the Bankruptcy and Insolvency Act (Canada), an 
amount equal to the balance of the Distribution Amount, being $48,000, shall be 
payable Casa-Dea, as directed by Casa-Dea.

2. The provisions of this Acknowledgement and Confirmation of Receipt of Funds shall be 
binding upon Casa-Dea and its successors and assigns and shall enure to the benefit of the 
Receiver and its successors and assigns.

3. This Acknowledgement and Confirmation of Receipt of Funds shall be governed by and 
construed in accordance with the laws of the Province of Ontario and the laws of Canada 
applicable in that Province.



DATED and executed by each of the undersigned as of the date first written above.

CASA-DEA FINANCE LIMITED 

Narne-^Tap#'-

Title: ^ 'b£Jt^

1 have authority to bind the corporation

Acknowledgment and Confirmation of Receipt of Funds
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SCHEDULE A

Cost Summary and Distribution

City of BcUovillc Security deposit per Direction to Casa Dca 
Less:

Grant Montgomery (net of HST)
Stantec (net of HST)
AQlB (net of HST)
BDO (net of HST)

$-352,750.00

(66,698.35)
(35,153.63)

(1,000)
(8,030) (110„881.98)

Proposed Net Distribution $241,868.02

32578848.1



Tab L



Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA 

- and -

ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS CANADA LP

AFFIDAVIT OF CHRISTOPHER J. MAZUR

Applicant

Respondents

(sworn August 1, 2018)

I, Christopher J. Mazur, of the Town of Haldimand in the Province of

Ontario, AAAKE OATH AND SAY:

1. I am a Senior Vice President of BDO Canada Limited (“BDO”), Court 

appointed receiver of Astoria Organic Matters Ltd. and Astoria Organic 

Matters Canada LP (the “Receiver”), and as such have knowledge of the 

matters hereinafter deposed.

2. The Receiver was appointed pursuant to an order of the Honourable 

Justice Hainey dated April 13, 2017.

3. I confirm the amount of $86,579.50 accurately reflects the time charges, 

fees and disbursements incurred by the Receiver relating to its 

appointment for the period November 1, 2017 to July 31, 2018. Total 

hours incurred during the period are 226.15 resulting in an average hourly 

rate of $382.84. Attached hereto as Exhibit “A”, Exhibit “B” and Exhibit 

“C” are true copies of the invoices rendered by BDO in its capacity as
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Receiver during the period which total $98,258.55 inclusive of 

disbursements and applicable taxes.

4. The hourly billing rates set out in the Receiver’s accounts are the normal 

hourly rates charged by the Receiver for services rendered in relation to 

similar proceedings.

5. I consider the amounts disclosed for the Receiver’s fees and expenses to 

be fair and reasonable considering the circumstances connected with this 

administration.

SWORN before me at the City of 
Hamilton in the Province of Ontario on 
this 1st day of August, 2018

Commissioner for Taking Affidavits
Christopher J. Mazur

Nicole Marie Ormond, a Commissioner, etc., 
Province of Ontario, for BDO Canada Limited, 

Trustee in Bankruptcy.
Expires September 12,2018.



BDO Canada Limited

Receiver of
Astoria Organic Matters Canada LP and 

Astoria Organic Matters Ltd.

Billing Summary for the period November 1, 2017 to July 31, 2018

BDO Fees Disbursements Sub-total HST Total

Exhibit A $ 36,749.20 $ 101.67 $ 36,850.87 $ 4,790.62 $ 41,641.49

Exhibit B 35,793.80 240.96 36,034.76 4,684.51 40,719.27

Exhibit C 14,036.50 32.34 14,068.84 1,828.95 15,897.79

Total $ 86,579.50 $ 374.97 $ 86,954.47 $ 11,304.08 $ 98,258.55

Total hours 226.15

Average hourly rate $ 382.84





Attached is Exhibit “A” 

Referred to in the

AFFIDAVIT OF CHRISTOPHER J. MAZUR 

Sworn before me

Corrlfnissioner for taking Affidavits, etc.

Nicole Marie Ormond, a Commissioner, etc., 
Province of Ontario, for BDO Canada Limited, 
Trustee In Bankruptcy.
Expires September 12,2018.



Tel: 905 524 1008 
Fax: 905 570 0249 
www.bdo.ca

BDO Canada Limited
25 Main Street West, Suite 805
Hamilton ON L8P1H1 CanadaBDO

I fin ■HI !■ Ill III I II I i

BDO Canada Limited 
25 Main St W #805 

Hamilton, ON 

L8P 1H1

In its capacity as Court-Appointed Receiver of

Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria'')

Date Invoice If
15-Jan-18 Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria") 89222992 

TO PROFESSIONAL SERVICES RENDERED in the matter of the Receivership of Astoria for the period November 
1, 2017 to December 31, 2017:

Senior Vice President
Hours Rate Fees

C. Mazur 13.80 510.00 $ 7,038.00
M. Hanson 4.40 495.00 2,178.00

Vice President
A. Consoli 66.30 400.00 26,520.00

Staff
E. Fisher-Cobb 4.90 100.00 490.00
K. Hickling 0.50 142.00 71.00
S. Rickards 1.70 124.00 210.80
T. Smith 1.70 142.00 241.40
Sub Total - Fees 93.30 $ 36,749.20

HST on BDO Fees 4,777.40
Total BDO Fees $ 41,526.60

Disbursements
Disbursements 101.67
HST on disbursements 13.22
Total $ 114.89

Total Invoice $ 41,641,48

H.S.T. #R101518124
Terms:
Net 30 days.
Interest at 1% per month (12.68% per annum calculated monthly) charged on accounts over 30 days

RDO Canada Limited is an affiliate of BDO Canada LLP. BDO Canada LLP, a Canadian iimited liability partnership, is a member of BDO International Limiled, a UK company limited 
by guarantee, and forms part of the international BDO network of independent member firms.

http://www.bdo.ca


Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP
Billing detail for the period November 1, 2017 to December 31, 2017

Date Staff Hours
11/01/2017 Consoli, Angelo 1.2

11/02/2017 Rickards, Susan 0.6
11/02/2017 Consoli, Angelo 0.8

11/03/2017 Mazur, Chris 0.4
11/03/2017 Hanson, Michael 0.6
11/03/2017 Consoli, Angelo 1.2

11/06/2017 Consoli, Angelo 3.5

11/06/2017 Mazur, Chris 0,2
11/07/2017 Smith, Teresa 0.3
11/07/2017 Consoli, Angelo 3.7

11/07/2017 Mazur, Chris 0.8
11/07/2017 Hanson, Michael 0.8
11/08/2017 Mazur, Chris 1

11/08/2017 Consoli, Angelo 2.2

11/09/2017 Rickards, Susan 0.3
11/09/2017 Consoli, Angelo 1.8

11/09/2017 Mazur, Chris 0.2
11/10/2017 Consoli, Angelo 1

11/10/2017 Smith, Teresa 0.2
11/13/2017 Mazur, Chris 0.4

11/13/2017 Rickards, Susan 0,2
11/13/2017 Consoli, Angelo 1,1

correspondence with Pinchin re: report to MOE, data for material 
quantum and numerous correspondence with Al re: same; various 
correspondence with Counsel and Al re: Lien Claim matters;

Prepare letters to accompany cheques; 
telephone and e-mail correspondence with the City of Belleville 
rexlarification of Supplemental Tax Bill charges; correspondence 
with Al, SusGlobal and Counsel re: Tipping Building; 
correspondence with re-grading contractor;
Reveiw /sign Supplement Report to Court
Review supplement and discussions with K Consoli.
review and revisions to Supplement to Second Report and compile
final version; correspondence with Counsel, Chris, Mike and Al re:
same; call with MPAC re: Tax re-assessment;
follow up correspondence with the City of Belleville re: property
taxes and correspondence with SusGlobal and Counsel re: same;
prepare calculation of tax allocation; correspondence with Counsel
re: response to counsel for Construction Lien claimant; call/e-mail
to MOECC re: Astoria,site and status of LC; updates to Receiver's
Third Report and forward to Counsel for review; prepare draft letter
to SusGlobal in response to claim re: quantum of bio-solids at
Astoria and forward to Counsel for review; correspondence with
Stantec re: reported bio-solids at site;

attend re Susglobal issues, 
prepare cheqs on account
correspondence with Counsel re: comments on Third Report; 
review and revisions to same; correspondence with CRA re: 
HST/GST filings; review and comments to counsel re: Notice of 
Motion and Order; review and compile appendices and report; call 
with creditor;
review finalize report to court
Second partner review of Third Report to Court.
Review various e-mails -Prep and have Call with BDC re various 
matters on File
call with MOECC re: Astoria site conditions and follow up e-mail to 
MOECC to confirm same; correspondence with Counsel re: same; 
call from SusGlobal re: PPA; call with the Bank re: update on 
status of various estate matters; call and correspondence with 
contractor and Stantec re: status of re-grading project; follow up 
with TD re: status of MOE LC;
Prepare letters to accompany cheques to vendors 
review and approval of supplier invoices; correspondence with TD 
re: status of MOE LC release, renewal fee; correspondence with 
supplier re: shipping documents; analysis re: allocation of property 
tax charges and offsetting disbursements and e-maii to SusGlobal 
re: same;
E-mails
correspondence re: cross examinations, secured creditor claims, 
response to SusGlobal re: Bio-solids; review and revisions to 
proposed response;
Prepare cheque on account
Attend Re: Susglobal claims, review draft response,review draft e- 
mail to Lien claimaint's lawyer 
Prepare letters to accompany cheques to vendors 
correspondence with Counsel re: correspondence to/from counsel 
for Lien Claimants, tipping building matter, equipment lessors 
correspondence; discussion with Chris re: status of estate matters; 
finalize response to SusGlobal;

_______________________ COMMENTS_______________________



Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP
Billing detail for the period November 1, 2017 to December 31, 2017

Date ___________Staff
11/14/2017 Consoli, Angelo

11/14/2017 Smith, Teresa 
11/14/2017 Mazur, Chris 
11/15/2017 Mazur, Chris

11/15/2017 Consoli, Angelo

11/16/2017 Mazur, Chris 
11/16/2017 Consoli, Angelo

11/16/2017 Smith, Teresa 
11/16/2017 Hickling, Kim 
11/17/2017 Consoli, Angelo

11/20/2017 Consoli, Angelo

11/21/2017 Consoli, Angelo

11/22/2017 Consoli, Angelo

11/23/2017 Smith, Teresa 
11/23/2017 Consoli, Angelo

11/24/2017 Consoli, Angelo

11/24/2017 Hickling, Kim 
11/27/2017 Consoli, Angelo

VI/28/2017 Smith. Teresa

1.8 correspondence with Counsel re: various estate matters-
construction lien claimants, equipment lessors, SusGlobal counsel, 
etc.; various correspondence with Al re: November 17 cross 
examinations, etc.; Call with the Bank re: update on various estate 
matters, Interim distribution motion, etc,; review correspondence 
to/from counsel for construction lien claimant; correspondence with 
Counsel re: notice of adjournment sought;

0,1 Enter and allocate payments to estate and deposit to bank
0,3 Call with BDC & Counsel
0.9 e-mails re court attendance, distribution.TDW Counsel, BDC,attend 

re reimursement agreement, review and sign,
0.8 correspondence with Counsel re: outcome of motion; review and 

provide comments to counsel re: Reimbursement Agreement; 
correspondence with MOECC and TD re: status of LC release; 
correspondence with Counsel re: upcoming Construction Lien 
Cross-examinations;

0.2 Sign revidw chq to BDC -
1.5 Correspondence with Counsel re: outcome of motion, timing for 

SusGlobal motion, equipment lessor correspondence, etc,; 
correspondence with supplier re: request for data during Receiver's 
possession; correspondence with Stantec and Contractor re: status 
of Re-grading Project; correspondence with SusGlobal and insurer 
re: premium payments and reconciliation of same; discussions with 
Kim re: site visit;

0.2 Prepare cheque on account
0,3 Discussions with A Consoli re site visit prior to Closing;
1,4 correspondence with Counsel re: Tipping Building contents, status 

of LC; review and provide comments on Settlement and Release 
Agreement; correspondence with bookkeeper re: status of CRA 
review, invoice summaries, etc.; follow up with supplier re: support 
for outstanding invoices; correspondence with insurer and 
SusGlobal re: account reconciliation; correspondence with Counsel 
re: Cross-Examinations

0.9 review update from Counsel and discussion re: Lien Claimants
Cross-examinations; correspondence with Al re: site condition; call 
with CRA rep re: query on former employees;

1,3 correspondence with TD bank re:,status of LC; follow up e-mails 
and calls to MOE and Landlord re: slatus/location of original MOE 
Letter; correspondence with Counsel re: Construction Lien Claim, 
considerations, recommendations thereon, costs, etc.; 
correspondence with Al and Bookkeeper re: CRA request and 
supplier invoices received;

1.2 Correspondence with Counsel re: Lien Claimants; e-mail to BDC 
re: same; follow up e-mail correspondence with TD, the Landlord 
and MOE re: original LC and Amendment; correspondence with Al 
re: review of Site Photos, supplier invoices;

0,4 prepare cheqs on account
1.1 conference call with the Receiver's Counsel and BDC re: review of 

Construction Lien Claim issues, cross examinations, etc.; 
correspondence re: Receiver's receipts and disbursements, LIST 
remittances; correspondence with consultant re: site review re: Re- 
Grading Project; review supplier invoice,

0,8 correspondence with Al re: site conditions, waste deliveries, tipping 
building dimensions, etc ; review and approval of invoices;

0.2 review and discussions re: sile visit;
2 review detailed report from Al re: Site condition, Tipping Building 

quantity; update statement of Receipts and Disbursements; 
prepare and submit HST filing; correspondence with Stantec re: 
status of Re-Grading Project, site survey / drawings, invoicing, etc.; 
correspondence with various creditors re: pre-receivership 
balances;

0.5 prepare cheqs on accounts

Hours_____________________________ COMMENTS_______________________



_______ Date________________Staff_____
11/28/2017 Rickards, Susan 
11/28/2017 Consoli, Angelo

Astoria Organic Matters Ltd. and Astoria
Billing detail for the period November 1,

11/29/2017 Gonsoli, Angelo

11/29/2017 Rickards, Susan 
11/30/2017 Mazur, Chris 
11/30/2017 Consoli, Angelo

12/01/2017 Consoli, Angelo

12/01/2017 Mazur, Chris 
12/04/2017 Mazur, Chris 
12/04/2017 Consoli, Angelo

12/05/2017 Consoli, Angelo

12/05/2017 Mazur, Chris 
12/06/2017 Hanson, Michael 
12/06/2017 Fisher-Cobb, Emma

12/06/2017 Mazur, Chris 
12/06/2017 Consoli, Angelo

12/07/2017 Consoli, Angelo

12/07/2017 Mazur, Chris

12/07/2017 Fisher-Cobb, Emma 
12/07/2017 Hanson, Michael 
12/08/2017 Consoli, Angelo

12/08/2017 Fisher-Cobb, Emma

12/08/2017 Mazur, Chris 

12/08/2017 Hanson, Michael

0.3 prepare letters to accompany cheques;
0.8 correspondence re: site conditions; correspondence with Counsel 

re: update on various estate matters, court report consideration, 
outline, etc.; call from the City of Belleville re: property taxes; draft 
letters to accompany payments;

0.6 review CRA notice and supplier account statement;
correspondence with supplier re: invoice and request for 
termination of services;

0.1 prepare letters to accompany cheques;
0.2 e-mails, attend re Sussglobal issues.
1.8 review various correspondence from Counsel re: updates on 

Construction Lien matters; correspondence with Contractor re: site 
conformance re: completed regrading, next steps; correspondence 
with ID re: status of release of LC; review file materials re: 
SusGlobal motion;

2 call with Al to discuss site conditions, description of operations pre 
/ post Closing, etc.; review SusGlobal motion record; 
correspondence with Counsel re: Equipment Lessor Settlement 
Agreement, wire transfer, etc,; review wire transfer letter;

0.2 review/sign settlement agreement,
0,5 Attend re : Susglobal materials served.
2.2 correspondence with Pinchin and Stantec re: litigation proceedings 

requesting leave to examine their representatives; follow up with 
TD re: status of LC release; Ongoing review of SusGlobal Motion, 
reviewing records, e-mail correspondence, etc. for draft Court 
Report;

6.5 various correspondence with Counsel re: Fourth Report, SusGlobal 
Motion; meeting with Chris to review same; drafting of Fourth Court 
Report; correspondence and follow up re: Astoria data, reported 
volumes,

2.9 review Susglobal materials,Tdw counsel
1.1 Review court materials and letters. Discussions with Consoli.
1.5 Downloading appraisal photographs, putting together photograph 

exhibit
0,2 Review various e-mails.
6.5 correspondence with the MOECC compliance officer re: August 10, 

2017 site attendance, Tipping Building, etc,; correspondence with 
Pinchin; reviewing e-mails and other correspondence re: 
allegations of SusGlobal; review and revisions to draft Fourth 
Report; correspondence with Al re: comments on SusGlobal 
Motion; correspondence with MOECC re: status of LC cancellation;

6 correspondence re: Gore Cover Windrow Production Reports; 
numerous meetings, calls and correspondence with Counsel,
Chris, Mike and Al re: Court Report; review and revisions to same; 
review and discussions re: appendices, complete compiling same; 
correspondence re: site visits and updates to report section; 
correspondence with the MOECC and TD bank re: Dec 7 Letter 
issued by the MOECC releasing its interest in the LC;

2.3 attend to Susglobal materials, Review and discussions re: 4th 
report to court

0 4 updates to Appendices
0.8 review and comment on Receiver's report,
4 5 calls and e-mail correspondence with Counsel, Chris, Mike and Al; 

review, revisions and finalize Fourth Report; finalize various 
appendices and compile same for counsel;

3 complete various appendices for court report; correspondence with 
Al regarding photo orientation and identification, reviewing 
composting process descriptions

21 attend re court report, tdw counsel, review changes, review and 
sign 4th report to court

1.1 Review and edits of receiver’s report. Conference call with 
Consoli. Mazur and Plunkett

Organic Matters Canada LP
2017 to December 31, 2017

Hours_____________________________ COMMENTS_______________ _______



_______ Date_______________ Staff_____
12/11/2017 Mazur, Chris 
12/11/2017 Rickards, Susan 
12/11/2017 Consoli, Angelo

Astoria Organic Matters Ltd. and Astoria
Billing detail for the period November 1,

12/13/2017 Consoli, Angelo

12/14/2017 Mazur, Chris 
12/15/2017 Consoli, Angelo

12/15/2017 Mazur, Chris 

12/18/2017 Consoli, Angelo

12/19/2017 Mazur, Chris 
12/19/2017 Consoli, Angelo

12/21/2017 Consoli, Angelo 
12/22/2017 Consoli, Angelo

0,2 E-mails
0.2 coordinate courier to counsel;

1 correspondence with TD bank and forward letter requested re: 
direction to forward LC funds; confirmation with the bank re: wire 
transaction processing; review correspondence from SusGlobal 
and discuss with counsel; discussions re: Court materials, next 
steps;

0,6 correspondence with CRA re: HST notice; review and approval of 
supplier invoices; follow up with supplier re: support for invoices; 
update call with counsel re: court proceedings; review 
correspondence from TD re: release of LC;

0,3 call with Counsel re: Susglobal matter.
1.2 correspondence with supplier re: invoice payment; correspondence 

and calls with Counsel re: Hearing Requests for Adjournment, 
status of factum; November HST calculation and filing;

0.4 review notice of adjournment.Tdw staff, counsel re: 9:30 appt 
hearing on Monday.

2.2 review Supplemental affidavit of SusGlobal; discussions with 
Counsel re: same and discussions with Al re: analysis on same;

0,1 various e-mails.
0.7 correspondence with Counsel re: Weigh ticket Listing - prepare 

summary of same for the period April 13 to Sept 15;
0.2 correspondence re: weigh lift tickets; review supplier invoice;
0,2 correspondence with TD re: GIG funds; review supplier invoice and 

correspondence re: project completion;

Organic Matters Canada LP
2017 to December 31, 2017

Hours______________________________COMMENTS ___________

93.3





Attached is Exhibit “B”

Referred to in the

AFFIDAVIT OF CHRISTOPHER J. MAZUR 

Sworn before me

Commissioner for taking Affidavits, etc.

Nicole Marie Ormond, a Commissioner, etc.. 
Province of Ontario, for BDO Canada Limited, 

Trustee in Bankruptcy.
Expires September 12.2018.



Tei: 905 524 1008 
Fax: 905 570 0249 
www.bdo.ca

BDO Canada Limited
25 Main Street West, Suite 805
Hamilton ON L8P 1H1 Canada1BDO

BDO Canada Limited 
25 Main St W #805 
Hamilton, ON 
L8P 1H1
In its capacity as Court-Appointed Receiver of
Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria")

Date Invoice #
25-Apr-18 Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd, ("Astoria") 89361144 
TO PROFESSIONAL SERVICES RENDERED in the matter of the Receivership of Astoria for the period January 1, 
2018 to April 15, 2018:

Senior Vice President
Hours Rate Fees

C. Mazur 9.70 510.00 $ 4,947.00
M. Hanson 1.50 495.00 742,50

Vice President
A. Consoli 70.60 400.00 28,240.00
P. Ihnatiuk 0.40 400,00 160.00

Staff
C. Casco 0.80 117.00 93.60
E. Unkrig 0.75 210.00 157.50
E. Fisher-Cobb 12.30 100.00 1,230.00
S. Rickards 1.80 124.00 223.20
Sub Total - Fees 97.85 $ 35,793.80

HST on BDO Fees 4,653.19
Total BDO Fees $ 40,446,99

Disbursements 
Disbursements 
HST on disbursements 
Total

240.96
31.32

$ 272.28

Total Invoice $ 40,719.28

H.S.T. #R101518124
Terms:
Net 30 days.
Interest at 1% per month (12.68% per annum calculated monthly) charged on accounts over 30 days

BOO Canaria Limited is an affiliate of BOO Canada LLP, BDO Canada Ll.K, o Canadian iimiled liability partnership, is a member of BDO International Limited, a UK company limited 
by guarantee, and forms part of the Internationa! BDO network of independent, member firms.

http://www.bdo.ca


Astoria Organic Matters and Astoria Organic Matters LLP
Billing detal for period of January 1, to April IS, 2018

DATE Staff Hours COMMENTS
01/05/2018 Ihnatiuk, Paul 0.1 Bank Rec
01/05/2018 Consoli, Angelo 0.2 correspondence with Al re: status of review and comments on SusGlobal Affidavit; review correspondence with 

Counsel re: timetable;
01/08/2018 Consoli, Angelo 1 review and correspondence with Al re: review of SusGlobal affidavit; e-mails to / from TD re: follow up on fees 

charged on GiC funds / LC;
01/09/2018 Consoli, Angelo 1.2 review correspondence from SusGlobal, initial discussions with Al and correspondence with Counsel re: same; 

correspondence with Stantec re: status of 'as-built' drawings, submission to the City of Belleville, invoicing from 
contractor, etc.;

01/09/2016 Casco, Carla 0,1 Receipt cheques & prepared deposit slip for January 9/18
01/10/2018 Mazur, Chris 0.3 review various e-mails regaring SusGlobal and pond testing Issues.
01/10/2018 Consoli, Angelo 3.2 conference call with Counsel re; Court Proceedings, timetable and court attendance, considerations for 

Supplemental Report, etc.; discussions and correspondence with Counsel and Al re: correspondence from 
SusGlobal; draft and send reply to same; update R&D to December 31,2017; file applicable HST returns; 
correspondence with supplier re: outstanding invoices;

01/11/2018 Rickards, Susan 0.2 Chq to vendors
01/11/2018 Consoli, Angelo 1.8 discussions re: and drafting of Supplement to the Fourth Report; correspondence with Counsel re: contractor 

billing, holdback, etc.;
01/11/2018 Mazur, Chris 0.3 Discussions regarding Supplement to the Fourth Report;
01/12/2018 Consoli, Angelo 3.5 review e-mail correspondence from SusGlobal re: site testing; review and discussions re: same with Al and 

Counsel; review Supplemental Hamaliuk Affidavit and review calculations and information with Al; updates to
Draft Supplemental Report; update R&D and provide update to the Bank;

01/15/2018 Consoli, Angelo 2.5 correspondence with Counsel re: outcome of 9:30 hearing, endorsement, etc.; review counsel's comments on 
information provided by Mr. Hamilton; review and updates to Draft Supplemental Report;

01/16/2018 Consoli, Angelo 1.5 correspondence with Al and Counsel; review and prepare response to Hamaliuk e-mail; arrange for posting of 
January 15 Endorsement to Receiver's website; follow up with supplier re: status of support for outstanding 
invoices; follow up with SR&ED consultant re: status of account review; various discussions re: Draft
Supplemental Report;

01/17/2018 Consoli, Angelo 1.2 Correspondence with Counsel re: draft Supplement and e-mail response to SusGlobal; correspondence with Al 
re: various matters; complete and send e-mail response to SusGlobal; correspondence with Casa Dea re:
Belleville Deposit; updates to Draft Supplement Report and update to Chris and Mike re: review of same;

01/18/2018 Hanson, Michael ' 0.7 Discuss supplemental affidavit by SusGlobal. Second partner review of Receiver's report.
01/18/2018 Consoli, Angelo 2.2 Review SusGlobal Supplementary Motion Record; discussion with Counsel re: same; review and updates to 

Receiver's Draft Supplement Report;
01/19/2018 Consoli, Angelo 3.8 numerous calls and correspondence regarding draft supplemental report, considerations re: report contents vis a 

vis SusGlobal allegations, etc.; review and revisions to report and finalize same;
01/19/2018 Mazur, Chris 1.1 Attend re: Sussglobal issues.Review/Revise report to court - sign final report
01/19/2018 Hanson, Michael 0.3 Report update and signoff.
01/22/2018 Consoli, Angelo 0.5 correspondence with bookkeeper re: updates on financial statements; review various CRA and WSIB notices and 

supplier notices;
01/23/2018 Casco. Carla 0.1 Receipt cheque & parepared deposit slip for January 23/18
01/23/2018 Consoli, Angelo 1.1 correspondence with Stantec re: follow up on status of drawings, City submission, mailing info, etc,; review and 

discussions re: re-grading invoice; review correspondence from CRA re: tax filings; compile financials and tax
01/24/2018 Rickards, Susan 0.4 Chq Reqs & send out chqs
01/24/2018 Consoli, Angelo 0.7 correspondence with Contractor and counsel re: CL4. documentation, Stat Dec., etc.; review correspondence from 

SusGlobal; follow up with TD Bank re: LC; follow up with supplier re: documentation in support of outstanding 
invoices;

01/24/2018 Casco, Carla 0.2 Prepared cheque & print
01/25/2018 Consoli, Angelo 1 review correspondence from Al; e-mail reply to SusGlobal; coordinate execution of CLA documents from 

Contractor; correspondence with bookkeeper re: required records, review same and follow up query;
01/26/2018 Rickards, Susan 0.2 Compile mail to Al and forward;
01/26/2018 Consoli, Angelo 0,8 correspondence with Al re: environmental reporting; review documentation and mail provided by bookkeeper and 

correspondence re: same;



Astoria Organic Matters and Astoria Organic Matters LLP
Billing detal for period of January 1, to April 15, 2018

DATE Staff Hours COMMENTS
01/29/2018 Consoli, Angelo 1 Review SusGlobal's expert report re: SusGIobal Claim; correspondence with counsel re: same; review Al's 

comments and calculations vis a vis Mr. Hamilton's calculations;
01/30/2018 Mazur, Chris 0.5 review SusGlobal's expert report - call with independent counsel;
01/30/2018 Ihnatiuk, Paul 0,1 Bank Rec
01/30/2018 Casco, Carla 0.2 Process cheques
01/30/2018 Consoli, Angelo 1.8 conference call with counsel re: Nick Pora report and summary of same; review documentation from supplier re: 

outstanding invoices and correspondence re: approved payment of same; correspondence with SusGIobal re: 
purchase price allocation query; correspondence with IT consultant and Al re: Odour Control reports and other 
documentation requested by SusGIobal; correspondence with Bookkeeper re: CRA request;

01/31/2018 Consoli, Angelo 0.5 review and updates to GL; correspondence with bookkeeper re: notice received;
02/01/2018 Unkrig, Eric 0.45 Review draft FS, Sch.8, PPA, drafting email with requirements listing and comments on PPA
02/01/2018 Consoli, Angelo 0.3 correspondence with Al re: environmental testing reports, Pinchin, etc.;
02/05/2018 Consoli, Angelo 0.8 correspondence with Al and Astoria IT provider re: data requests for environmental reporting; correspondence 

with tax re: document request; review CRA statement re: HST filings and follow up re: same;
02/06/2018 Rickards, Susan 0.4 Compile and forward requested information to CRA in support of HST Filing;
02/06/2018 Consoli, Angelo 1.8 update R-&D and process January 2018 HST return;1 follow up correspondence with CRA re: notice of assessment 

relating to August 2017 return; review and approval of supplier invoices; correspondence with CRA re: review of 
January 2018 HST return; discussions with Susan re: compiling CRA requested documents, review and execute 
accompanying letter;

02/07/2018 Consoli, Angelo 0.8 conference call with Counsel re: update on CLA claims, correspondence from counsel for one of the Claimants, 
etc.; review summary of CLA claims and proposed recommendations; follow up with Al re: environmental 
reporting requests;

02/09/2018 Consoli, Angelo 0.3 Review draft Stantec reporting letter to City of Belleville; review correspondence from A! and Pinchin re: 
environmental review/reporting;

02/12/2018 Mazur, Chris , 0;2 attend re; Sussglobal issues.
02/12/2018 Consoli, Angelo 2;8 various correspondence with Stantec re: draft letters, revisions thereto, Site Plan Agreement, Deposit Security, 

etc.; correspondence with Al re: environmental reports; various correspondence with Counsel re: CLA claims; 
update to the Bank re: same;

02/13/2018 Consoli, Angelo 1.6 correspondence with Counsel for the Bank and compile information requested regarding asset realizations, 
distributions, etc.; conference call with the Bank re: environmental reporting;

02/13/2018 Mazur, Chris 0.4 review Pinchin letters, call with independent counsel;
02/14/2018 Mazur, Chris 0.3 Review e-mails
02/14/2018 Consoli, Angelo 2 review SusGIobal Factum; call with Counsel to discuss same; correspondence with Al and Counsel re: 

Environmental reporting; correspondence with Al and counsel re: creditor claims; correspondence with Counsel 
and with the Bank re: CLA Claims;

02/15/2018 Consoli, Angelo 1.8 correspondence with Al and Counsel re: environmental queries; review correspondence from former Astoria 
Counsel re: CRA notice; review and discuss SusGIobal 2nd Supplemental Motion Record re: production reports, 
etc.; summary of key items for consideration in Receiver's responding Factum and correspondence with Counsel 
re: same;

02/15/2018 Mazur, Chris 1.6 attend re: SusGIobal, review factum.
02/15/2018 Mazur, Chris 1.3 Call with independent counsel - review draft factum
02/16/2018 Consoli, Angelo 2.7 review Draft Responding Factum; numerous calls with Counsel to discuss same; Follow up calls re: weight 

analysis and summary re: same; correspondence with Al re: weight analysis; e-mail correspondence with 
SusGIobal re: environmental requests and forward documentation available; correspondence with creditor re: 
status of Belleville Deposit;

02/18/2018 Consoli, Angelo 0.3 conference call with Counsel and follow up with Al;
02/19/2018 Consoli, Angelo 1.1 correspondence With Counsel and Al re: court submissions; draft Second Supplement to the Fourth Report; draft 

summary chart re: Organic Waste & Leaf & Yard Waste;
02/20/2018 Hanson, Michael 0.5 call with A. Consoli. review supplement to report and provide comments.
02/20/2018 Consoli, Angelo 0.7 complete Second Supplement to Fourth Report and discussions regarding same, compile appendices and

correspondence with Counsel re: same; correspondence with Stantec re; review of letter to City of Belleville; 
meeting with Counsel to discuss motion materials;



Astoria Organic Matters and Astoria Organic Matters LLP
Billing detal for period of January 1, to April 15, 2018

DATE Staff Hours COMMENTS
02/21/2018 Consoli, Angelo 3 Attendance at Court motion; correspondence with Counsel re: submissions; follow up correspondence with 

Stantec re: letter to City of Belleville;
02/22/2018 Unkrig, Eric 0.3 Call with Angelo regarding filing considerations;
02/22/2018 Consoli, Angelo 1.5 correspondence with Stantec and the City of Belleville re: drawing submission, site visit requirement, etc. and 

advise SusGlobal; various correspondence with Al and Counsel re: organic waste receipts and prepare analysis 
thereon re: receipts during various periods; correspondence with SusGlobal re: request for PPA revision;

02/23/2018 Fisher-Cobb, Em 6.9 Conversation with IT re: retrieving emails, sorting through retrieved emails, setting up external website, updating 
external website with requested files, compiling flash drive with records for SusGlobal, completing mailings.

02/23/2016 Consoli, Angelo 1.5 various correspondence with Counsel re: analysis of material receipts, Tipping Building pictures; various 
correspondence with Al re: Tipping Building picture analysis, empty space, inaccuracies in Nick Pora's report, 
etc.; review and response to SusGlobal requests and discussions re: data backup; conference call with Counsel;

02/26/2018 Consoli, Angelo 1.6 correspondence with CRA re: query on status of claim filed; meeting with Chris re: update on Motion, summary 
schedules re: usage of Organic Waste, etc.; correspondence with SusGlobal re: MOE reporting; Correspondence 
with Counsel re: Summary charts in respect of Material Receipt Reports and construction of Windrows; Draft
Third Supplement to Fourth Report;

02/26/2018 Mazur, Chris 0.2 attend re; Court reports , tdw BDC
02/26/2018 Fisher-Cobb, Em 4 Compiling Astoria email data and putting together files for SusGlobal, managing web portal, uploading files to web 

portal.
02/27/2018 Mazur, Chris 0.3 Review /sign suplementary report for court
02/27/2018 Rickards, Susan 0.1 Bind docs
02/27/2018 Consoli, Angelo 2,5 3rd Supplement; Attend Court re: SusGlobal Motion and correspondence with Counsel re: same;
02/28/2018 Fisher-Cobb, Em 0.7 Finalize email transfer to USB, encrypting drive;
03/01/2018 Consoli, Angelo 1.5 correspondence with UTV re: confirmation of the Receiver's understanding of Astoria processing of Windrows; 

various correspondence with Counsel; review CRA correspondence; review and approval of supplier invoices; 
review correspondence from TD Bank re: fees charged on LC;

03/01/2018 Mazur, Chris 0.2 attend re: Court attendances.
03/02/2018 Ihnatiuk, Paul 0.1 Signing cheques. Bank Rec
03/02/2018 Fisher-Cobb, Em 0.3 Prepare courier to SusGlobal.
03/02/2018 Rickards, Susan 0.3 Chqs to vendors
03/02/2018 Consoli, Angelo 1 correspondence with UTV re: windrow composition; correspondence with Counsel; Draft 4th Supplement to the 

Fourth Report;
03/02/2018 Mazur, Chris 0.3 review fourth supplemental report to court.
03/05/2018 Consoli, Angelo 1.8 Attend Court Motion and various discussions with Counsel re: same;
03/05/2018 Mazur, Chris 0.2 Attend to court hearing
03/06/2018 Fisher-Cobb, Em 0.4 Phone call with SusGlobal representative regarding issues opening up USB drive;
03/06/2018 Consoli, Angelo 0.3 Review and respond to Stantec re: City of Belleville notice; review correspondence and documentation provided 

by TD re: LC charges and update to Counsel; discussions re:SusGlobal attempts to access data:
03/07/2018 Consoli, Angelo 0.4 review correspondence from Stantec re: City of Belleville review; update to the Bank re: various estate matters;
03/07/2018 Mazur, Chris 0.1 attend re:City of Belleville funds
03/12/2018 Consoli, Angelo 0.2 Follow up with BeneFact re: status of SR&ED review; review notice from CRA;
03/19/2018 Casco, Carla 0.1 post receipt;
03/20/2018 Consoli, Angelo 0.1 correspondence with Stantec and City of Belleville re: release of funds, final billing;
03/20/2018 Casco, Carla 0.1 Attend to deposit;
03/21/2018 Consoli, Angelo 0:2 review correspondnce from City of Belleville and update to Counsel;
03/22/2018 Consoli, Angelo 0.8 Review reporting letter provided by SusGlobal - discuss and forward to Counsel for review; correspondence re: 

City of Belleville refund; review CRA notice re: source deductions and call to CRA;
03/23/2018 Consoli, Angelo 0.8 discussions and correspondence re: SusGlobal submission and response to same; review and approval of 

supplier invoice;
03/26/2018 Mazur, Chris 0.2 attend re; SusGlobal response, RE: MOE.
03/26/2018 Consoli, Angelo 0.4 update R&D and HST filing; correspondence with Counsel; review correspondence from Counsel for secured 

creditor re: distribution of funds; correspondence with SusGlobal;
03/27/2018 Rickards, Susan 0.2 Cheqs to vendors



Astoria Organic Matters and Astoria Organic Matters LLP
Billing detal for period of January 1, to April 15, 2018

DATE Staff Hours COMMENTS
03/27/2018 Mazur, Chris 0.2 attend re:SusGlobal response.
03/28/2018 Mazur, Chris 0.1 attend re: City of Belleville security;
03/28/2018 Consoli, Angelo 0.4 correspondence with Stantec re: follow up on any outstanding issues, status of Certificate of Completion from the

City and review City's response confirming that formal Certificate is not provided in these circumstances; review 
correspondence with Counsel re: City of Belleville deposit, Construction Lien matter; correspondence with 
Counsel re: court proceedings;

03/29/2018 Mazur, Chris 0.2 attend re lien matter and court outcome.
04/02/2018 Consoli, Angelo 1.5 conference call with Counsel re: Contruction Lien Claimants, considerations for distributions, etc.; prepare 

summary schedule and forward to Counsel; Correspondence with Counsel re: Casa Dea secured claim and 
analysis re: costs incurred;

04/02/2018 Mazur, Chris 0.2 review draft e-mail reply re;lien claimants;
04/03/2018 Mazur, Chris 0.2 attend re: Lien cost allocation, City of Belleville funds;
04/04/2018 Consoli, Angelo 0.3 conference call with Counsel re: Lien Claimants, costs, etc.;
04/04/2018 Mazur, Chris 0.3 Call with BDC counsel;
04/05/2018 Mazur, Chris 0.2 Review file and progress
04/05/2018 Mazur, Chris 0.4 Prep for call with independant counsel and BDC’s counsel;
04/05/2018 Consoli, Angelo 0.8 conference call with Counsel; prepare cost summary for discussions; review proposed correspondence and 

provide comments;
04/05/2018 Consoli, Angelo 0.2 update R&D; complete HST filings;
04/06/2018 Ihnatiuk, Paul 0.1 Bank Rec
04/06/2018 Mazur, Chris 0.2 Various e-mails
04/09/2018 Consoli, Angelo 0.4 correspondence with Stantec and Counsel;
04/10/2018 Mazur, Chris 0.2 attend re:Lien claimants cost issue, staus of SusGlobal shares.
04/10/2018 Consoli, Angelo 1.5 review and discussions with Counsel re: various correspondence to/from legal counsel for construction lien 

claimants; discussions re: Distribution considerations; correspondence to the Landlord and Purchaser re: City of 
Belleville SPA approval and release; correspondence with Purchaser re: status of share issuance;

04/11/2018 Consoli, Angelo 0.4 correspondence with Counsel and Chris re: lien claimants, distribution considerations, etc.;
04/12/2018 Consoli, Angelo 0.8 correspondence with Counsel; update to the Bank re: various estate matters;
04/13/2018 Consoli, Angelo 0.2

97.85

Correspondence with counsel;





Attached is Exhibit “C” 

Referred to in the

AFFIDAVIT OF CHRISTOPHER J. MAZUR 

Sworn before me

Commissioner for taking Affidavits, etc.

Nicole Marie Ormond, a Commissioner, etc., 
Province of Ontario, for BDO Canada Limited, 

Trustee in Bankruptcy.
Expires September 12,2018.



Tel: 905 52*1 1008 
Fax: 905 570 0249 
www.bdo.ca

BDO Canada Limited
25 Main Street West, Suite 805
Hamilton ON L8P1H1 Canada

BDO Canada Limited 
25 Main St W #805 
Hamilton, ON 
L8P1H1
lit its capacity as Cdurt-Appointed Receiver of
Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd, ("Astoria")

Date Invoice//
i-Aug-18 Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria")______89515026

T&PROFESSiamL^SERyms RENDERED in the matter of the Receivership of Astoria for the period April 16, 
2018 to July 3f; 2018:

Hours
Senior Vice President 
C. Mazur 3.40

Vice President
A, Consoti 30.40

Staff
C, Cased 0.90
S. Rickards 0.30
Sub Total - Fees 35.00

HST on BDO Fees
Total BDO Fees

Disbursements
Disbursements
HST on disbursements 
Total

Total Invoice

Rate Fees

510.00 $ 1,734.00

400.00 12,160.00

117.00 105.30
124.00 37.20

$ 14,036.50

1.824.75
$ 15.861,25

32.34
4.20

$ 36.54

$ 15.897.79

H.S.T. //R101518124
Terms:
Net 30 days.
Interest at 1% per month (12.68% per annum calculated monthly) charged on accounts over 30 days

BO-O OjsaiIa i.jsntted is no. atfttiMc1 of BUO i \ P. BDO i UJ. * Cunariimi h.-B-iBy -.hssj. ^ a ivr-iu’w-i nf BDO intotn.itniujj Lujutvii. a UK ce-rApanv limi?<-
by •guaranioc, and tor ms jjatt of tht BDO nr-Lu.-:?:?• i'-rirpC'ndvfM -.nrntLu’? ?i--rrn.

http://www.bdo.ca


Date Employee Hours Comments

04/18/2018 Mazur, Chris 0.20 various E-mails
04/18/2018 Consoli, Angelo 0.20 correspondence with the City re: Certificate of Completion, 

forward to Landlord and Purchaser;
04/20/2018 Consoli, Angelo 0.60 correspondence with Counsel re: lien claim litigation, priority 

claims, City of Belleville Compliance;
04/20/2018 Mazur, Chris 0.40 call with Counsel re Liens
04/23/2018 Mazur, Chris 0.20 review draft report to BDC, attend re Casa Dea/city issue.
04/23/2018 Consoli, Angelo 2.80 analysis on allocations of costs; update to the Bank re: Certificate 

of Completion;
04/24/2018 Consoli, Angelo 1.70 cost allocation analysis; correspondence re: same;
04/24/2018 Casco, Carla 0.10 process deposit
04/25/2018 Consoli, Angelo 0.50 correspondence from SusGlobal re: requested closing document, 

correspondence with counsel and forward same; correspondence 
with counsel re: cost allocation;

04/30/2018 Rickards, Susan 0.20 Process vendor payment and accompanying letter
05/02/2018 Consoli, Angelo 0.70 correspondence with Counsel; e-mail correspondence to Secured 

Creditor re: status of distribution;
05/07/2018 Consoli, Angelo 0.80 Update R&D to April 30,2018; prepare and submit HST return; 

prepare Receiver's section 246(2) notices and submit;
05/08/2018 Mazur, Chris 0.10 attend re: Casa Dea matter
05/08/2018 Consoli, Angelo 0.20 correspondence re: status of claim, timing of distribution;
05/09/2018 Consoli, Angelo 0.50 correspondence with Counsel and the Landlord re: status of lien 

claimants; correspondence with creditors re: status of 
proceedings, timelines for distribution, etc.;

05/10/2018 Consoli, Angelo 0.40 correspondence with counsel re: distribution and draft e-mail to 
confirm details with Casa Dea;

05/11/2018 Casco, Carla 0.20 Set up cheque & print cheque
05/11/2018 Consoli, Angelo 0.20 review and revisions to Acknowledgement Agreement; forward to 

creditor;
05/17/2018 Consoli, Angelo 0.20 correspondence re: court decision re: SusGlobal matter; and 

arrange for posting to Receiver’s website;
05/17/2018 Mazur, Chris 0.60 Call with counsel & BDC, review decision.
05/22/2018 Casco, Carla 0.20 Receipt cheque & prepared deposit slip for May 22/18
05/24/2018 Rickards, Susan 0.10 Deposit Chq
05/24/2018 Casco, Carla 0.20 Reciept a cheque & prepared deposit slip for May 24/18
05/27/2018 Consoli, Angelo 1.50 review and analysis re: cost award allocation;
05/28/2018 Mazur, Chris 0.20 attend re cost issues
05/28/2018 Consoli, Angelo 0.40 correspondence and call with Counsel re: court materials, detailed 

analysis, next steps, etc.;
05/29/2018 Consoli, Angelo 1.20 Time detail analysis; draft fee affidavit and dicussions with Chris 

and Counsel re: same;
05/30/2018 Mazur, Chris 0.20 TDW BDC, attend regarding status of shares
05/30/2018 Consoli, Angelo 0.20 final review of SusGlobal Claim invoice and affidavit; compile 

same and forward to counsel; follow up with Casa Dea re: status 
of Acknowledgement;

06/14/2018 Casco, Caria 0.20 Set up payment & print cheque
06/15/2018 Consoli, Angelo 0.20 review and correspondence with counsel re: appeal application;
06/21/2018 Consoli, Angelo 0.20 Update R&D and file May HST return;
06/26/2018 Consoli, Angelo 0.50 review correspondence from counsel for SusGlobal and call with 

Counsel to discuss same;
07/10/2018 Mazur, Chris 0.10 e-mails and attend to share issue
07/13/2018 Consoli, Angelo 1.50 review SusGlobal Motion; call with Al to discuss review of 

SusGlobal Motion, notices received in mail, etc.;



07/13/2018 Mazur, Chris 0.20
07/17/2018 Consoli, Angelo 0.50

07/17/2018 Mazur, Chris 0.70
07/20/2018 Consoli, Angelo 1.50
07/23/2018 Consoli, Angelo 1.50
07/24/2018 Consoli, Angelo 3.20

07/25/2018 Consoli, Angelo 3.80

07/26/2018 Consoli, Angelo 3.50
07/27/2018 Consoli, Angelo 0.70

07/30/2018 Consoli, Angelo 1.40

07/30/2018 Mazur, Chris 0.30
35.00

various e-mails re: sussglobal claim.
conference call with Counsel re: review of SusGlobal July 13,
2018 Motion;
Call with counsel - review Sussglobal motion 
Commence draft Fifth Report; correspondence with Counsel; 
Review draft Court Order; updates to Court Report; 
update R&D, prepare and file June HST returns; correspondence 
with Counsel re: comments on draft Order, considerations for 
Court report, etc.; review and updates to Court Report; 
correspondence with CRA re: status of accounts, filings, requests 
for current RP and RT statements of account;
Review CRA and other files, notices, etc.; Updates to Court 
Report; review correspondence from Counsel; review revised draft 
Order;
review and updates to draft court report; compile appendices; 
correspondence with counsel re: draft court report; discussions re: 
responding report;
review and discussions re SusGlobal submissions; conference 
call with Counsel re:review of court materials, considerations and 
next steps; compile and forward information requested by Counsel

Conference call with Counsel re: SusGlobal matter;
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Court File No. CV-17-11760-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

BUSINESS DEVELOPMENT BANK OF CANADA

Applicant

-and-

ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS CANADA LP

Respondents

AFFIDAVIT OF STEVEN L. GRAFF
(Sworn August 8,2018)

I, STEVEN L. GRAFF, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY AS FOLLOWS:

1. I am a partner at Aird & Berlis LLP and, as such, I have knowledge of the matters to 

which I hereinafter depose. Aird & Berlis LLP has acted as counsel for BDO Canada Limited 

(“BDO” ), in its capacity as Receiver and continues to do so.

2. Aird & Berlis LLP has prepared Statements of Account in connection with its mandate as 

counsel to BDO, namely,

(a) an account dated December 18, 2017 in the amount of $59,419.17 in respect of 

the period from November 1, 2017 to December 12, 2017. Attached hereto and marked as 

Exhibit “A” to this my affidavit is a copy of the Statement of Account. The average hourly rate 

of Aird & Berlis LLP is $388.54; and



(b) an account dated January 24, 2018 in the amount of $23,259.54 in respect of the 

period from December 12, 2017 to January 19, 2018. Attached hereto and marked as Exhibit 

“B” to this my affidavit is a copy of the Statement of Account. The average hourly rate of Aird 

& Berlis LLP is $409.92.

(c) an account dated February 28, 2018 in the amount of $67,529.47 in respect of the 

period from January 24, 2018 to February 28, 2018. Attached hereto and marked as Exhibit 

“C” to this my affidavit is a copy of the Statement of Account. The average hourly rate of Aird 

& Berlis LLP is $443.68.

(d) an account dated April 23, 2018 in the amount of $26,371.94 in respect of the 

period from February 26, 2018 to April 13, 2018. Attached hereto and marked as Exhibit “D” 

to this my affidavit is a copy of the Statement of Account. The average hourly rate of Aird & 

Berlis LLP is $424.41.

(e) an account dated May 29, 2018 in the amount of $8,732.92 in respect of the 

period from April 10, 2018 to May 25, 2018. Attached hereto and marked as Exhibit “E” to this 

my affidavit is a copy of the Statement of Account. The average hourly rate of Aird & Berlis 

LLP is $375.27.

(f) an account dated July 25, 2018 in the amount of $28,852.86 in respect of the 

period from May 28, 2018 to July 25, 2018. Attached hereto and marked as Exhibit “F” to this 

my affidavit is a copy of the Statement of Account. The average hourly rate of Aird & Berlis 

LLP is $375.29.



3. This Affidavit is made in support of a motion to, inter alia, approve the attached account 

of Aird & Berlis LLP and the fees and disbursements detailed therein and for no improper 

purpose.







BDO CANADA LIMITED
In its capacity as Receiver

December 18, 2017 Account 584820

Steven L. Graff 1991 $595.00 10.10 $6,009.50

Kyle B. Plunkett 2011 $375.00 57.80 $21,675.00

Scott A. Stoll 2002 $550.00 4.80 $2,640.00

Courtney Raphael 2005 $450.00 27.20 $12,240.00

Timothy Jones 2017 $295.00 0.30 $88.50

Sam Babe 2004 $475.00 0.30 $142.50

Ian Aversa

Patrick Williams

Diana Saturno

2008 $425.00

$180.00

$250.00

0.30

0.60

21.00

$127.50

$108.00

$5,250.00

Rebecca Hines $250.00 5.80 $1,450.00



IN ACCOUNT WITH:
---------------------------------------------------------------1

AIRD BERLIS |

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada M5J 2T9 
T 416.863.1500 F 416.863.1515 

airdberlis.com

BDO Canada Limited 
805-25 Main Street West 
Hamilton, ON L8P1H1

Attention: Mr. Christopher Mazur Account No.: 584820

PLEASE WRITE ACCOUNT NUMBERS 
ON THE BACK OF ALL CHEQUES

File No.: 13137/137266

December 18, 2017

Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended December 13,
2017

LAWYER DATE RATE/
HOUR

TIME

KBP 01/11/17 $375.00 1.10

VALUE DESCRIPTION

$412,50 Review and consider various emails 
from client team regarding 
construction lien claims and hearing; 
review and consider email 
summaries from A. Hamilton 
regarding Biosolid tonnage at 
closing; review and consider APA 
and provide summary to A. Consoli 
regarding

CVR 01/11/17 $450.00 0.80 $360.00

DS 01/11/17 $250.00 0.70 $175,00

KBP 02/11/17 $375.00 1.00 $375.00

CVR 02/11/17 $450.00 1.80 $810.00

Emails to and from B, Skolnik; 
telephone call with A, Consoli; email 
to A. Hamilton;

Research regarding statement of 
law

Attend call with A. Consoli regarding 
SusGlobal claim; review and 
consider revised draft supplemental 
report; review and respond to 
various emails from C. Raphael and 
A. Consoli regarding same; review 
and draft summary regarding^Mf

Compile appendices to 
supplemental report; Email to A. 
Consoli re appendices to



Aird & Berlis LLP
Page 2 of Account No. 584820

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

supplemental report; telephone call 
with A. Hamilton; revise supplement 
report;

CVR 02/11/17 $450.00 1.80 $810.00 Compile appendices to 
supplemental report; Email to A. 
Consoli re appendices to 
supplemental report; telephone call 
with A. Hamilton; revise supplement 
report;

KBP 03/11/17 $375.00 0.70 $262.50 Review and provide comments on 
draft supplemental report to second 
report; email exchange with A. 
Consoli and C. Raphael regarding 
same.

CVR 03/11/17 $450.00 0.80 $360.00 Revise supplement to second report 
to add Information from A. Hamilton; 
emails to and from A. Consoli re 
same;

KBP 04/11/17 $375.00 1.00 $375.00 Review and respond to emails from 
A. Consoli and C. Raphael regarding 
supplemental report and 
examinations; update court 
materials for interim distribution,

SLG 06/11/17 $595.00 0.80 $476.00 Discussion with K, Plunkett; review 
email from A. Consoli; consider • 
letter to SusGiobal; consider 
holdback issue

KBP 06/11/17 $375.00 2.20 $825.00 Review and provide comments on 
draft letter to SusGlobal regarding 
asserted claim; review and provide 
comments on draft email to R. 
Kennaley; review and provide 
comments on revised third report; 
attend calls with A. Consoli to 
discuss same and other outstanding 
matters,

CVR 06/11/17 $450.00 0.50 $225.00 Review email from R, Kennaley re 
supplement to second report; draft 
responding email; emails to and * 
from K. Plunkett;

SLG 07/11/17 $595.00 0.90 $535.50 Review and revise letter to 
SusGlobal; discussion with K. 
Plunkett



Aird & Berlis LLP
Page 3 of Account No. 584820

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 07/11/17 $375.00 2.30 $862.50 Revise and finalize interim 
distribution materials; various call 
with client to discuss third report; 
compile and serve motion record for 
interim distribution; prepare and 
draft fee affidavit.

CVR 07/11/17 $450.00 0.20 $90.00 Email to and from A. Consoli re 
response to R. Kennaley and 
advising A. Hamilton of requested 
cross-examinations;

DS 07/11/17 $250.00 1.00 $250.00 Draft statement of law; Emails with
K. Plunkett regarding arranging time 
for review of same

KBP 08/11/17 $375,00 1.40 $525.00 Revise and provide comments on 
draft response letter to SusGlobal; 
review and provide comments on 
email from C. Raphael.

DS 08/11/17 $250,00 3.30 $825.00 Further researching, drafting, 
revising, and editing statement of 
law

TSJ 09/11/17 $295,00 0.30 $88.50 Review and summarize case law 
regarding cross-examination of 
receiver

KBP 09/11/17 $375.00 2.20 $825.00 Review and consider email from B.
Skolnik regarding reports; draft 
portion of response to same; various 
email exchanges with A, Consoli to 
discuss SusGlobal response letter; 
review and consider email from B. 
Bissell regarding interim distribution 
and potential settlement issue.

CVR 09/11/17 $450.00 0.20 $90.00 Email from B. Skolnik; Office 
discussion with K. Plunkett re same;

DS 09/11/17 $250.00 0.70 $175.00 Review, revise statement of law; 
Email draft to K, Plunkett for review

SB 10/11/17 $475.00 0.10 $47.50 Discussion with K. Plunkett

SLG 10/11/17 $595.00 0.50 $297.50 Final review of letter to SusGlobal; 
discussion with K. Plunkett



Aird & Berlis LLP
Page 4 of Account No. 584820

LAWYER DATE RATE/
HOUR

TIME VALUE

RH 10/11/17 $250.00 0.30 $75.00

KBP 10/11/17 $375.00 2.20 $825.00

DESCRIPTION

Receive instruction rei

Email exchange with B, Bissell 
regarding draft notice of motion and 
settlement discussions; review and 
provide final comments on draft 
response letter to SusGlobal 
regarding claim; review and respond 
to emails from A. Consoli regarding 
various matters related to interim 
distribution.

CVR 10/11/17 $450.00 0.50 $225,00 Responding email to B. Skolnik; 
office discussion with K. Plunkett; 
email to client; telephone call with 
counsel for BDC; review landlord's 
statement of defence;

DS 10/11/17 $250.00 0.30 $75.00 Review statement of law; Email 
same to C. Raphael

PW 10/11/17 $180.00 0.60 $108.00 Set down motion for November 15, 
2017

KBP 11/11/17 $375.00 1.10 $412.50 Review and consider jurisprudence 
on cross-examination of receiver; 
email exchange with client regarding 
same; review and consider draft 
notice of motion from equipment 
lessors regarding compensation; 
review and consider report.

RH 12/11/17 $250.00 3.30 $825.00

KBP 12/11/17 $375.00 1.90 $712.50 Attend call with B. Skolnik to discuss 
lien claim; review and respond to
emails from C, Rapheal regarding 
follow up; email to client regarding 
same; review and consider 
jurisprudence on compensating 
equipment lessors for use of 
equipment in going concern 
business.



Aird & Berus LLP
Page 5 of Account No. 584820

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

CVR 12/11/17 $450.00 0.40 $180.00 Telephone call with K. Plunkett're- 
recent discussion with B. Skolnik
and next steps

*■

SB 13/11/17 $475.00 0.10 $47.50 Discussion with K. Plunkett re 
update

SLG 13/11/17 $595.00 0.30 $178.50 Discussion with K, Plunkett re 
settlement position with Element

RH 13/11/17 $250.00 2.20 $550.00 Research

KBP 13/11/17 $375.00 2.80 $1,050.00 Review and respond to emails from
B. Bissell regarding settlement 
discussions and motion to approve 
compensation; various calls with A. 
Consoli to discuss interim motion; 
review and finalize responding letter 
to SusGlobal claim; review and 
provide comments on statement of 
law to be filed in support of 
December 12, 2017 motion.

CVR 13/11/17 $450.00 1.60 $720.00 Review statement of law prepared 
by student; review comments from 
K. Plunkett re same; email to K. 
Plunkett responding to comments; 
telephone call with B. Skolnik and 
email to B, Skolnik;

DS 13/11/17 $250.00 0.10 $25.00 Revise statement of law

IEA 14/11/17 $425.00 0.30 $127,50 Discussions with K. Plunkett re 
hearing

SLG 14/11/17 $595.00 0.50 $297.50 Discussion with K, Plunkett re 
SusGlobal claim and reservation 
and equipment lessors

KBP 14/11/17 $375,00 3.80 $1,425.00 Attend various calls with A.
Chuchula regarding interim 
distribution motion; review and 
consider responding motion record 
from SusGlobal regarding 
adjournment request; attend various 
calls with A. Consoli to discuss 
revised interim distribution motion; 
attend calls with S. Venton to 
discuss same; attend call with BDC



Aird & Berus LLP
Page 6 of Account No. 584820

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

team to discuss possible revisions to 
distribution order; review and 
consider various emails from B.
Skolnik and R. Kennaley; review and 
respond to emails from C. Raphael 
regarding emails to service list.

CVR 14/11/17 $450.00 0.50 $225.00 Review email from R. Kennaley re 
cross-examinations; emails to client 
re same; office discussion with K, 
Plunkett re same;

SLG 15/11/17 $595.00 1.10 $654.50 Emails with B, Bissell and K.
Plunkett; telephone call with K. 
Plunkett, C. Mazur and A. Consoli

KBP 15/11/17 $375.00 3.30 $1,237.50 Prepare and attend interim
distribution motion; draft and 
negotiate reimbursement agreement 
with BDC and Foglers; email 
exchange with A. Chuchula 
regarding timetable; revise and 
circulate timetable; review and 
consider various emails from 
stakeholders regarding construction 
lien actions; discuss same with C. 
Raphael; email exchange with B. 
Bissell regarding proposed 
settlement.

CVR 15/11/17 $450.00 2.60 $1,170.00 Telephone call with A. Consoli;
telephone call with A. Hamilton to 
provide overview of cross- 
examination process and issues to 
be examined upon; telephone call 
with counsel for BDC; email to all 
counsel re cross-examinations; 
telephone call with counsel for the 
landlord;

SB 16/11/17 $475.00 0.10 $47.50 Discussion with K. Plunkett

SLG 16/11/17 $595.00 0.40 $238.00 Review status and telephone call 
with K. Plunkett

KBP 16/11/17 $375.00 2.20 $825.00 Prepare and attend 9:30 chambers 
appointment to approve interim
distribution; review and consider 
various emails from client regarding



Aird & Berlis LLP
Page 7 of Account No. 584820

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

next steps regarding scheduling; 
email exchange with M. Solmon; 
review and respond to emails from
B, Bissell regarding settlement 
discussions; review and respond to 
emails from C, Raphael regarding 
possible settlement discussions.

CVR 16/11/17 $450.00 1.20 $540,00 Review additional materials 
delivered by R, Kennaley; telephone 
call with A. Hamilton;

KBP 17/11/17 $375.00 3.30 $1,237.50 Review and respond to various
emails from A, Consoli regarding 
settlement discussions; review and 
respond to emails from C. Raphael 
regarding examinations; draft and 
circulate updated settlement and 
release agreement; review and 
respond to emails from S. Venton; 
review and consider emails from B. 
Bissell; discuss potential SusGlobal

CVR 17/11/17 $450.00
10.00

$4,500.00 Attend cross-examinations in 
Belleville on the Tulloch proceeding; 
telephone call with client re: same; 
office discussion with K. Plunkett re: 
same

KBP 19/11/17 $375.00 0.50 $187.50 Review and consider email from C. 
Raphael with proposed settlement 
terms; attend call with C. Raphael to 
discuss same and proposed 
revisions to settlement terms,

CVR 19/11/17 $450.00 0.50 $225,00 Email to client outlining 
recommendations on settlement;

KBP 20/11/17 $375.00 1.60 $600.00 Attend update call with A. Consoli to 
discuss various outstanding matters; 
discuss proposed settlement terms 
with S. Venton; review and respond 
to emails from C. Raphael regarding 
same; attend call with B. Bissell; 
revise and circulate mark-up of 
settlement agreement.



AlRD & BERUS LLP
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 21/11/17 $375,00 1.00 $375.00 Revise and circulate settlement 
agreement for equipment lessors; 
attend various calls with A. Consol! 
to discuss settlement discussions 
with lien claimants;

CVR 21/11/17 $450,00 0.50 $225.00 Emails from and to client re 
recommendations for settlement of 
lien claims; telephone call with A. 
Consoli re same;

SLG 22/11/17 $595.00 0.20 $119.00 Review summary of lien claims

KBP 22/11/17 $375.00 1.10 $412.50 Attend various calls with A. Consoli 
regarding SusGlobal purported claim 
and details around Tipping Building; 
review and respond to emails from
A. Consoli with proposed settlement 
terms; review and respond to emails 
from S, Venton regarding same,

CVR 22/11/17 $450.00 0.30 $135.00 Review emails amongst Receiver, 
Receiver's counsel, lender and 
lender's counsel;

SLG 23/11/17 $595.00 0.20 $119.00 Conference call re settlement on lien 
claims

KBP 23/11/17 $375.00 0.50 $187.50 Attend call with BDO and BDC team 
regarding proposed settlement 
discussions regarding lien claims,

SLG 27/11/17 $595.00 0.20 $119.00 Discussion with K. Plunkett re 
materials, timing and A. Hamilton 
request

KBP 27/11/17 $375.00 1.10 $412.50 Email exchange with A, Consoli 
regarding SusGlobal claim and 
supporting information; attend call 
with A. Consoli to discuss A. 
Hamilton report; email exchange 
with B. Bissell.

CVR 27/11/17 $450.00 0.30 $135.00 Email to client a copy of transcript 
from cross-examination of Tulloch 
and Harnois; Instruct assistant re 
preparing supplemental motion 
record and statement of law and 
brief of authorities;



Aird & Berlis LLP
Page 9 of Account No. 584820

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

CVR 28/11/17 $450.00 0.30 $135.00 Office discussion with K. Plunkett re 
adjourning Van Soelen motion; 
instruct assistant re finalizing 
statement of law for Tulloch motion;

DS 28/11/17 $250.00 0.90 $225.00 Receive instructions from C. 
Raphael/K. Parkinson regarding
Brief of Authorities; Sidebar brief of 
authorities

KBP 29/11/17 $375.00 0.40 $150.00 Review and respond to emails from 
A. Consoli; attend update call with A. 
Consoli to discuss various matters 
relating to estate administration.

CVR 29/11/17 $450.00 0.70 $315.00 Leave voice message for B. Skolnik 
re adjourning Van Soelen motion; 
Further revisions to statement of law 
in Tulloch proceeding;

KBP 30/11/17 $375.00 0.80 $300.00 Review and consider various emails 
from lien claimants regarding 
adjournment requests; review and 
consider draft statement of law; 
email exchange with A. Consoli 
regarding lien claims.

CVR 30/11/17 $450.00 0.30 $135.00 Emails with R. MacDougall and B. 
Skolnik re adjourning Van Soelen 
motion; email to all counsel re same;

SLG 01/12/17 $595.00 0.80 $476.00 Discussion with K. Plunkett; review 
SusGlobal motion material

KBP 01/12/17 $375.00 1.30 $487.50 Review and consider motion record 
of SusGlobal regarding claim for 
reimbursement; revise and finalize 
settlement agreement; review and 
consider emails from A. Consoli.

CVR 01/12/17 $450.00 0.20 $90.00 Emails amongst counsel regarding 
liability of the landlord;

KBP 02/12/17 $375.00 1.30 $487.50 Review and consider SusGlobal 
motion record; emails to client 
regarding same; attend call with S. 
Graff
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 03/12/17 $595.00 0.10 $59.50 Telephone call with K. Plunkett

KBP 03/12/17 $375.00 0.70 $262.50 Attend call with client to discuss 
SusGlobal motion record; attend call 
with S. Graff.

SLG 04/12/17 $595.00 0.30 $178.50 Review status with K, Plunkett; 
review A. Hamilton report

KBP 04/12/17 $375.00 1.10 $412.50 Review and prepare response to 
SusGlobal motion; attend call with A. 
Consoli to discuss same; review and 
respond to emails from S. Graff.

CVR 04/12/17 $450.00 0.80 $360.00 Review answers to undertakings 
from Tulloch;

SLG 05/12/17 $595.00 1.20 $714.00 Review A. Hamilton report; consider 
evidence on application; review 
report; telephone call with S. Stoll; 
conference call with C. Mazur re 
insurance issues

KBP 05/12/17 $375.00 2.20 $825.00 Review and respond to emails from 
A. Consoli regarding report; provide 
initial comments on draft fourth 
report in response to SusGlobal 
motion; review and provide 
comments on proposed appendices.

CVR 05/12/17 $450.00 0.20 $90.00 Review additional answer to 
undertaking delivered by 
Tulloch/Harnois;

SAS 05/12/17 $550.00 2.80 $1,540.00 Telephone call with K. Plunkett and 
S. Graff; Review motion materials; 
Revise enforcement guidelines

SLG 06/12/17 $595.00 0.50 $297.50 Review with K. Plunkett and 
consider approach; discussion with
S. Stoll;

KBP 06/12/17 $375.00 4.40 $1,650.00 Attend various calls with A. Consoli 
to discuss responding report to 
SusGlobal; various email exchanges 
with S. Stoll, S. Graff and A. Consoli 
regarding same; review and provide 
comments on draft Fourth Report; 
review and consider email 
summaries from A. Hamilton.
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

CVR 06/12/17 $450.00 0.20 $90.00 Email from court re requested 
adjournment; email to R.
MacDougall and B. Skolnik re same;

DS 06/12/17 $250.00 0.70 $175.00 Receive instructions from K.
Plunkett regarding research on 
gross negligence and factum 
drafting; Review materials

SAS 06/12/17 $550.00 1.00 $550.00 Review report draft

SLG 07/12/17 $595.00 0.50 $297.50 Review and revise draft

KBP 07/12/17 $375.00 2.30 $862.50 Review and provide comments on
revised draft fourth report; various 
email exchanges with client team; 
review and consider SusGlobal
motion record in connection with 
responding materials; attend call 
with client team to discuss contents 
of report.

SAS 07/12/17 $550.00 0.50 $275.00 Review final comments on Report

SLG 08/12/17 $595.00 1.20 $714.00 Finalize responding materials for 
service

KBP 08/12/17 $375.00 3.10 $1,162.50 Review and provide comments on 
draft fourth report; attend various 
calls with client team to discuss 
report; finalize and serve responding 
motion record to SusGlobal motion.

DS 08/12/17 $250.00 2.30 $575.00 Assist with service preparation; 
Serve documents; Telephone call 
with K. Plunkett

SAS 08/12/17 $550.00 0.50 $275.00 Email exchange regarding Fourth 
Report

DS 10/12/17 $250.00 4.20 $1,050.00 Research regarding gross 
negligence and "as is, where is" 
contract term; Draft memo; Email 
memo to K. Plunkett

SLG 11/12/17 $595.00 0.40 $238.00 Discussion with K. Plunkett re 
material and review legal memo on
test and threshold; emails with M. 
Solomons
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 11/12/17 $375.00 0.90 $337.50 Review and consider research 
memorandum on leave and gross 
negligence against a receiver; 
review and consider emails from 
client regarding further information.

DS 11/12/17 $250.00 0.60 $150.00 Review materials; Draft factum

KBP 12/12/17 $375.00 1.00 $375.00 Review and consider case law on 
SusGlobal motion; review and 
consider emails from A. Consoli; 
review and consider emails from M. 
Solomon.

DS 12/12/17 $250.00 6.20 $1,550.00 Draft, review, revise, and edit factum

TOTAL: 128.70 $50,006.00

Name Hours Rate Value

Kyle B. Plunkett (KBP) 57.80 $375.00 $21,675.00
Courtney V. Raphael (CVR) 27.20 $450.00 $12,240.00
Diana Saturno (DS) 21.00 $250.00 $5,250.00
Steven L. Graff (SLG) 10.10 $595.00 $6,009.50
Timothy S. Jones (TSJ) 0.30 $295.00 $88.50
Sam Babe (SB) 0.30 $475.00 $142.50
Rebecca Hines (RH) 5.80 $250.00 $1,450.00
Patrick Williams (PW) 0.60 $180.00 $108.00
Ian E. Aversa (IEA) 0.30 $425.00 $127.50
Angelo Gentile (AG) 0.50 $550.00 $275.00
Scott A. Stoll (SAS) 4.80 $550.00 $2,640.00

OUR FEE $50,006.00
HST at 13% $6,500.78

DISBURSEMENTS

COST INCURRED ON YOUR BEHALF AS AN AGENT

Notice of Motion/Application $160.00

Subject to HST

Conference Calls 
Long Distance Charges

$15.26
$73.10
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Photocopies - Local $805.50
Imaging/Scanning $183.00
Photocopies $424.25
Searches $631.50
Binding and Tabs $134.75
ACL $95.00
Deliveries/Parss $70.38
Fax Charges $3.00

Total Disbursements
HST at 13%

$2,435.74
$316.65

AMOUNT NOW DUE $59,419.17

THIS IS OUR ACCOUNT HEREIN 
Aird & Berlis LLP

Steven L. Graff 

E.&O.E.

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 0.8% PER ANNUM ON 
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.

GST/HST Registration # 12184 6539 RT0001

NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please include the account number as reference.

31237504.1





Attached is Exhibit “B” 

Referred to in the 

AFFIDAVIT OF STEVE GRAFF 

Sworn before me

This o day of August, 2018

Commissioner for taking Affidavits, etc
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BDO CANADA LIMITED
In its capacity as Receiver

January 18, 2018 Account 588225
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Steven L. Graff 1991 $595.00 6.50 $3,867.50

Kyle B. Plunkett 2011 $375.00 27.50 $10,312.50

Scott A. Stoll 2002 $550.00 6.30 $3,465.00

Courtney Raphael 2005 $450.00 0.90 $405.00

Miranda Spence 2011 $375.00 2.00 $750.00
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Patrick Williams $180.00 1.20 $216.00
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Diana Saturno $250.00 5.10 $1,275.00



IN ACCOUNT WITH: 1
AIRD BERLIS |

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada M6J 2T9 
T 416.863.1500 F 416.863,1515 

alrdberlis.com

BDO Canada Limited 
805-25 Main Street West 
Hamilton, ON L8P1H1

Attention: Mr. Christopher Mazur

January 24, 2018

Account No.: 588225

PLEASE WRITE ACCOUNT NUMBERS 
ON THE BACK OF ALL CHEQUES

File No.: 13137/137266

Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended January 23, 
2018

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 12/12/17 $595.00 0.20 $119.00 Telephone call with M. Solmon re 
adjournment and delivery of 
materials

SLG 12/12/17 $595.00 0.10 $59.50 Email with M, Solmon re materials 
and adjournment

MES 12/12/17 $375.00 0.50 $187.50 Meet with K. Plunkett to discuss 
strategy

PW 12/12/17 $180.00 0.60 $108.00 Filed Responding Motion Record for 
December 20, 2017

KBP 13/12/17 $375.00 1.30 $487.50 Review and consider emails from 
client regarding LC; review and 
consider emails from S. Graff; 
review and provide comments on 
draft Factum.

DS 13/12/17 $250.00 2.80 $700.00 Draft, review, revise factum; Further 
review fourth report and motion 
materials; Email draft to K. Plunkett 
for review

MES 13/12/17 $375.00 0.10 $37.50 Receive email from K. Plunkett 
regarding draft factum

SLG 14/12/17 $595.00 0.50 $297.50 Discussion with K. Plunkett; review 
factum and issues; email to M.
Solmon



Aird & Berlis LLP
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 14/12/17 $375.00 2.20 $825.00 Review and provide comments on 
draft responding factum; review 
jurisprudence; attend meeting with
S. Graff to discuss same.

DS 14/12/17 $250.00 0.60 $150.00 Receive instructions regarding 
statement of law; Revise and draft 
statement of law; Email same to K. 
Plunkett

MBS 14/12/17 $375.00 0.10 $37,50 Discussion with K. Plunkett

SLG 15/12/17 $595.00 1.30 $773.50 Review materials and 9:30 
appointment form; telephone call 
with M. Solmon; discussion with K. 
Plunkett; review draft factum; 
conference call with C. Mazur and A. 
Consoli

KBP 15/12/17 $375.00 2.70 $1,012.50 Review and consider emails from M. 
Solmon regarding request for 
adjournment; attend call with client 
to discuss same; review and 
consider factum and provide 
comments.

DS 15/12/17 $250.00 1.70 $425.00 Compile brief of authorities; Emails 
with K. Plunkett

MBS 15/12/17 $375.00 1.00 $375.00 Review first report and draft factum 
regarding SusGlobal motion;
Discuss with S. Graff; Consider 
revisions to same

SAS 15/12/17 $550.00 0.50 $275.00 Review factum; Email exchange

KBP 17/12/17 $375,00 1.10 $412.50 Review and consider emails from A. 
Consoli; review and consider 
supplementary affidavit delivered by 
SusGlobal.

SLG 18/12/17 $595.00 0.20 $119.00 Update on outcome of attendance at 
9:30 and schedule discussion with
K. Plunkett

KBP 18/12/17 $375.00 1.00 $375.00 Prepare and attend adjournment 
motion; email exchange with M.
Solmon.

J
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 18/12/17 $375.00 1.90 $712.50 Prepare and attend adjournment 
motion re SusGlobal Motion before 
Justice Hainey; email exchange with 
client regarding same; review and 
respond to emails from A. Consoli 
and S, Stoll regarding responding 
report,

SAS 18/12/17 $550.00 0.30 $165.00 Brief review of submissions of 
SusGlobal; Discussion with K. 
Plunkett

PW 18/12/17 $180.00 0,60 $108.00 Filed Statement of Law, Brief and 
Supplementary Record for March
16, 2018

SLG 19/12/17 $595.00 0.40 $238.00 Review response (reply); discussion 
with K. Plunkett

KBP 19/12/17 $375.00 0.90 $337.50 Email exchange with A. Consoli and 
S, Stoll to discuss supplementary 
affidavit and proposed responding 
report; review and consider further 
due diligence.

SAS 22/12/17 $550.00 0.80 $440.00 Begin reviewing materials for 
response

MES 28/12/17 $375.00 0.10 $37.50 Exchange emails with S, Graff 
regarding factum

SAS 28/12/17 $550.00 1.00 . $550.00 Review Affidavit of G. Hamaliuk and 
spreadsheet of weights

KBP 29/12/17 $375.00 0.80 $300.00 Draft and circulate updated 
timetable for exchange of materials 
in SusGlobal.

MES 29/12/17 $375.00 0.10 $37.50 Receive and review email from S. 
Graff attaching timetable

SLG 04/01/18 $595.00 0.20 $119.00 Emails with M. Solmons re schedule

SAS 04/01/18 $550.00 0,10 $55.00 Email review and discussion with K. 
Plunkett

SLG 05/01/18 $595.00 0.20 $119.00 Email with M. Solmon re scheduling; 
telephone call with K. Plunkett

i
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 05/01/18 $375.00 0.30 $112.50 Email exchange with client regarding 
timetable and responding materials; 
email exchange with SusGlobal 
counsel to discuss timetable.

MES 05/01/18 $375.00 0,10 $37.50 Exchange emails with K. Plunkett 
regarding scheduling

SLG 08/01/18 $595.00 0,20 $119.00 Address 9:30 court appointment for 
scheduling

KBP 08/01/18 $375.00 0.60 $225.00 Review and consider emails from A. 
Consoli and A. Hamilton regarding 
responding materials from
SusGlobal claim; attend call with A. 
Consoli and S, Stoll regarding same,

SAS 08/01/18 $550,00 1.00 $550.00 Review agreement; Email K.
Plunkett; Telephone call with R. 
Gillespie; Discussion with T. Jones

KBP 09/01/18 $375.00 1.00 $375.00 Review and consider email from 
SusGlobal; review and consider 
draft responses to reply affidavit.

KBP 10/01/18 $375,00 1.10 $412,50 Review and consider emails from A. 
Consoli regarding requests from 
SusGlobal; review and provide 
comments on draft response; attend 
call with A, Consoli and S. Stoll 
regarding supplemental report.

CVR 10/01/18 $450.00 0.20 $90.00 Office discussion with K. Plunkett re 
status of construction lien matters 
and lender's discussions with
Stewart Title insurer;

SAS 10/01/18 $550.00 0.50 $275.00 Email exchange; Conference call 
with K. Plunkett and A. Consoli; 
Review approval

KBP 11/01/18 $375.00 0.60 $225.00 Review and provide comments on 
draft response from SusGlobal; 
attend call to discuss draft 
supplemental report,

CVR 11/01/18 $450.00 0,30 $135.00 Telephone call with R, MacDougall 
re status of lender's discussions with 
Stewart Title insurer; email to K. 
Plunkett re same;
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 12/01/18 $375.00 0.80 $300.00 Review and provide comments on 
further response from SusGlobal 
regarding sampling; email exchange 
with S. Stoll to discuss motion 
regarding timetable.

SAS 12/01/18 $550.00 0.50 $275.00 Draft language for Supplemental 
Report

KBP 14/01/18 $375.00 0.80 $300.00 Review and consider comments 
from S. Stoll regarding emails from
G. Hamiliuk; prepare for chambers 
appointment.

SLG 15/01/18 $595.00 0.20 $119.00 Review endorsement from 9:30 
a.m.; scheduling discussion with K. 
Plunkett

KBP 15/01/18 $375.00 1.80 $675.00 Attend 9:30 chambers appointment; 
review and circulate endorsement; 
review and consider emails from 
client regarding report; discussions 
with A. Consoli regarding same.

CVR 15/01/18 $450.00 0.20 $90.00 Telephone call with A. Consoli re 
issues with payment of trades and 
holdback;

SLG 16/01/18 $595.00 0,70 $416.50 Review and revise Supplementary 
Report

KBP 16/01/18 $375.00 1.90 $712.50 Review and consider comments on 
draft supplemental report from S,
Stoll and S. Graff; email exchange 
with A. Consoli regarding email 
response to G. Hamaliuk; provide 
comments on email.

SAS 16/01/18 $550.00 0.50 $275.00 Exchange of emails regarding 
response

KBP 17/01/18 $375.00 1.70 $637.50 Review and provide comments on 
supplemental report.

CVR 17/01/18 $450.00 0.20 $90.00 Email from and to K. Groulx, counsel 
for the landlord, re return dates for 
construction lien and purchaer's 
motions;

SAS 17/01/18 $550.00 0.20 $110.00 Email exchange with working group
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 18/01/18 $595.00 0.50 $297.50 Review and revise 4th report; 
discussion with K, Plunkett

SLG 18/01/18 $595.00 0.20 $119.00 Review amended Notice of Motion 
of SusGlobal

KBP 18/01/18 $375.00 2.90 $1,087.50 Review and consider revised 
amended notice of motion from 
SusGlobal; review and provide 
comments on draft supplement 
report; attend calls with A. Consoli,

SAS 18/01/18 $550.00 0.40 $220.00 Review supplementary report; Email 
exchange

SLG 19/01/18 $595.00 1.60 $952.00 Review and revise report; discussion 
with K. Plunkett; discussion with A, 
Consoli

KBP 19/01/18 $375.00 2,10 $787.50 Review and provide comments on 
updated supplemental report; review 
and consider emails from working 
group; finalize and serve 
supplemental report.

SAS 19/01/18 $550.00 0.50 $275.00 Revisions to submissions; Email 
exchange; Conference call

TOTAL: 49.50 $20,291,00

Name Hours Rate Value

Steven L. Graff (SLG) 6.50 $595.00 $3,867.50
Miranda E. Spence (MES) 2.00 $375.00 $750.00
Patrick Williams (PW) 1.20 $180.00 $216.00
Kyle B. Plunkett (KBP) 27.50 $375.00 $10,312.50
Diana Saturno (DS) 5.10 $250.00 $1,275.00
Scott A. Stoll (SAS) 6.30 $550.00 $3,465.00
Courtney V. Raphael (CVR) 0.90 $450.00 $405.00

OUR FEE
HST at 13%

$20,291.00
$2,637.83
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DISBURSEMENTS

Subject to HST

Deliveries/Parss $4,00
Photocopies - Local $183.25
Long Distance Charges $3.74
Binding and Tabs $22.25
Business Meal & Entertainment $18.82
Imaging/Scanning $19,25
Taxi $8.85
Photocopies $32.50

Total Disbursements
HST at 13%

$292.66
$38.05

AMOUNT NOW DUE $23,259.54

THIS IS OUNT HEREIN
Aird & Berji£JJ_B

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.3% PER ANNUM ON 
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.

GST / HST Registration #12184 6539 RT0001

NOTE: This account may be paid by wire transfer In Canadian funds to our account at The Toronto-Domlnlon Bank, TD Centre, 55 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please Include the account number as reference.

31591726.1
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BDO CANADA LIMITED
In its capacity as Receiver

February 28, 2018 Account 591664
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Steven L. Graff 1991 $595.00 45.90 $27,310.50
Kyle B. Plunkett 2011 $375.00 49.20 $18,450.00
Scott A. Stoll 2002 $550.00 2.10 $1,155.00
Courtney Raphael 2005 $450.00 2.90 $1,305.00
Timothy Jones 2017 $305.00 1.90 $579.50
Sam Babe 2004 $475.00 0.80 $380.00
Miranda Spence 2011 $375.00 18.60 $6,975.00
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Patrick Williams $180.00 1.20 $216.00
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Diana Saturno $250.00 10.20 $2,550.00



IN ACCOUNT WITH:
AIRD BERLIS

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada M5J 2T9 
1416,863,1500 F 416.863,1515 

alrdberljs.com

BDO Canada Limited 
805-25 Main Street West 
Hamilton, ON 
L8P 1H1

Attention: Mr. Christopher Mazur Account No.: 591664

PLEASE WRITE ACCOUNT NUMBERS 
ON THE BACK OF ALL CHEQUES

File No.; 13137/137266

February 28, 2018

Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended February 28, 
2018

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 24/01/18 $375.00 0.80 $300.00 Review and consider email from 
SusGlobal regarding follow up 
questions on annual reporting; attend 
call with A, Consoli to discuss update 
on administration of estate.

CVR 24/01/18 $450.00 0.20 $90.00 Telephone call with A. Consoli re 
paying holdback to trade correcting Van 
Soelen's work; emails to A. Consoli re 
same;

PW 24/01/18 $180.00 0.60 $108.00 Filed Motion Record for February 21, 
2018

SLG 26/01/18 $595.00 0.40 $238.00 Review "expert's report"

SLG 28/01/18 $595.00 0.50 $297.50 Review emails re position on "expert's 
report"

SAS 28/01/18 $550.00 0.20 $110.00 Review expert's report; Search Linked
In profile; Email exchange

KBP 29/01/18 $375.00 1.10 $412.50 Review and consider report delivered 
by SusGlobal; email exchange with
working group regarding same.
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 30/01/18 $595.00 0.50 $297.50 Conference call with A. Consoli, C, 
Mazur and K. Plunkett re report and 
response

KBP 30/01/18 $375.00 1,00 $375.00 Attend call with working group to 
discuss expert report; review and 
consider email summary from A.
Consoli regarding comments on 
contents of the expert report.

KBP 02/02/18 $375.00 0.40 $150.00 Review and update factum; email 
exchange with M. Spence regarding 
same.

KBP 06/02/18 $375.00 0.40 $150,00 Email exchange with client regarding 
CLA claims and Van Soelen letter; 
review and consider emails from C. 
Raphael regarding same,

CVR 06/02/18 $450.00 0.30 $135.00 Telephone call with K, Plunkett re next 
steps regarding Van Soelen lien;

MBS 06/02/18 $375.00 0.30 $112.50 Consider issues surrounding 
admissibility of expert's report

SB 07/02/18 $475.00 0.50 $237,50 Emails from K. Plunkett; email from S. 
Consoli

KBP 07/02/18 $375.00 1.00 $375.00 Attend call with client to discuss 
proposed response to SusGlobal expert 
report and request for post-closing 
reports; email exchange with working 
group.

CVR 07/02/18 $450.00 1.60 $720.00 Office discussion with K. Plunkett re
Van Soelen lien; conference call with A. 
Consoli and K. Plunkett; telephone call 
with R. MacDougall; draft reporting 
email to client;

SLG 08/02/18 $595.00 0.70 $416.50 Review "expert report"; review Rules of 
CA; discussion with M. van Zandvoort; 
email with A. Consoli

SLG 09/02/18 $595.00 0.90 $535.50 Telephone call with A. Consoli; review 
"expert report" and review material, 
position re report and further material

SB 12/02/18 $475.00 0.30 $142.50 Emails from C. Raphael; emails from A. 
Consoli
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 13/02/18 $595.00 0.20 $119.00 Review Pinchin letter

KBP 13/02/18 $375.00 1.10 $412.50 Review and respond to emails from A. 
Consoli; attend call with working group; 
attend call with A, Consoli.

SAS 13/02/18 $550.00 0.30 $165.00 Review email and letter from Pinchin; 
Telephone call to discuss response

KBP 14/02/18 $375.00 2.40 $900,00 Attend call with A. Hamilton and A. 
Consoli to discuss SusGlobal request 
for 2017 reporting; review and consider 
factum of SusGlobal; attend calls with 
team to discuss same; various email 
exchanges with client regarding same.

CVR 14/02/18 $450.00 0.50 $225.00 Review email from A. Consoli re Van 
Soelen lien; office discussion with K. 
Plunkett; telephone call with R. 
MacDougall; leave voice message for
B. Skolnik;

MES 14/02/18 $375.00 1.00 $375.00 Review factum of SusGlobal for gross 
negligence motion; Discussions with K. 
Plunkett re: same

SLG 15/02/18 $595.00 3.00 $1,785.00 Review and revise factum; discussion 
with M. Spence and K. Plunkett; review 
materials

KBP 15/02/18 $375.00 6.60 $2,475.00 Review and respond to various emails 
from working group; revise and update 
factum; review jurisprudence relating to 
SusGlobal claim; review and consider 
emails from B, Skolnik; attend call with 
B. Skolnik; attend various calls with 
client regarding reply factum; revise to 
include group comments.

MES 15/02/18 $375.00 7.70 $2,887.50 Exchange emails with K. Plunkett re: 
materials for gross negligence motion; 
Continue review of all materials filed; 
Meetings with S. Graff and K. Plunkett 
re: approach to argument; Revise 
factum of BDO on motion for gross 
negligence

SLG 16/02/18 $595.00 5.00 $2,975.00 Review and revise factum; review 
materials for motion; discussion with K. 
Plunkett and M. Spence; conference 
call with C. Mazur and A. Consoli;
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

telephone call with A. Hamilton; review 
calculations and revisions

KBP 16/02/18 $375.00 5.20 $1,950.00 Review and consider book of 
authorities for SusGlobal; revise and 
finalize factum; prepare and serve 
factum; review and consider requests 
for information from SusGlobal; attend 
various calls from client to discuss 
materials.

DS 16/02/18 $250.00 2.20 $550,00 Research issues regarding negligence 
under EPA and as is, where is 
agreements

MBS 16/02/18 $375.00 6.30 $2,362.50 Meeting with S. Graff and K. Plunkett to
discuss finalizing factum; Telephone 
call with K. Plunkett and A. Consol! re: 
revisions to factum; Further exchange 
of emails re: revisions to factum; 
Further legal research; Continue 
revisions to factum; Address finalizing 
factum, brief of authorities with K. 
Plunkett

SAS 16/02/18 $550.00 0.40 $220.00 Conference call regarding dry weight 
versus wet weight

SLG 17/02/18 $595.00 4.00 $2,380.00 Review records and authorities; start 
formulating argument; prepare 
questions re outstanding issue and 
reconcile facts

MES 17/02/18 $375.00 0.50 $187.50 Exchange emails with S. Graff, K. 
Plunkett re: preparation for court 
hearing and factum

SLG 18/02/18 $595.00 2.50 $1,487.50 Review materials; telephone call with A. 
Consoli and K. Plunkett; consider 
further materials

SLG 18/02/18 $595.00 2.00 $1,190.00 Review material; telephone call and 
email from K. Plunkett; review record 
and prepare

KBP 18/02/18 $375.00 3.30 $1,237.50 Prepare and review materials for leave
motion; draft and prepare slide deck 
setting compost mixture; review and 
consider various emails from S. Graff;
attend calls with S, Graff and A. Consoli 
regarding materials; review and
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

respond to emails from A. Consoli.

MES 18/02/18 $375.00 0.40 $150.00 Exchange emails with S. Graff re: 
supplementary report; Arrange for 
preparation of costs outline

SLG 19/02/18 $595.00 2.80 $1,666.00 Prepare for motion; consider further 
supplement to Report; consider 
strategy and facts

KBP 19/02/18 $375.00 6.10 $2,287.50 Review and prepare submissions for 
leave motion; draft letter to B, Skolnik; 
review and provide comments on slide 
deck; review and consider emails from 
A. Hamilton; review and consider 
various emails from S. Graff; 
summarize approval of activities.

DS 19/02/18 $250.00 3.10 $775.00 Research regarding duty owed to a 
purchaser of assets in a receivership; 
Email K. Plunkett; Receive instructions 
from M. Spence; Draft costs outline

MES 19/02/18 $375.00 0.80 $300.00 Meet with K. Plunkett to discuss 
approach to court hearing; Instruct D. 
Saturno re; filing of documents

SLG 20/02/18 $595.00 3.50 $2,082.50 Prepare for hearing

TSJ 20/02/18 $305.00 0.20 $61.00 Research regarding statutes for K. 
Plunkett

KBP 20/02/18 $375.00 5.30 $1,987.50 Prepare for SusGlobal leave motion; 
review and respond to various emails 
from client; finalize and serve second 
supplement; review and consider 
SusGlobal third supplemental affidavit; 
call with A. Consoli to discuss same.

CVR 20/02/18 $450.00 0.30 $135.00 Emails from and to K. Plunkett re draft 
letter to B. Skolnik; receive email from 
B. Skolnik;

DS 20/02/18 $250.00 4.20 $1,050.00 Attend to file (arrange for printing,
binding, affidavit of service); Attend at 
Commercial List to file factum and Brief 
of Authorities; Check file; Draft costs 
outline; Prepare costs outline
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

MES 20/02/18 $375.00 1.30 $487.50 Various exchange of emails and office 
conferences with K, Plunkett and S. 
Graff re: additional materials filed by 
SusGlobal, preparation for motion; 
Review and revise costs outline

SAS 20/02/18 $550.00 0.40 $220.00 Telephone call with S, Graff and K. 
Plunkett regarding latest materials and 
fine tuning argument for motion

PW 20/02/18 $180,00 0.60 $108.00 Filed 2nd Supplementary to 4th Report 
for February 21, 2018

SLG 21/02/18 $595.00
10.00

$5,950,00 Prepare for and attend at court on 
motion for leave to pursue gross 
negligence/willful misconduct claim

TSJ 21/02/18 $305.00 1.70 $518.50 Research issue arising at motion 
hearing; Attend at court with cases and 
discuss same with S. Graff

KBP 21/02/18 $375.00 5.00 $1,875.00 Prepare and attend SusGlobal leave 
motion; meeting with client to discuss 
debrief.

MES 21/02/18 $375.00 0.30 $112.50 Exchange emails with K. Plunkett re: 
costs outline; Discussions with K. 
Plunkett and S. Graff re: argument of 
motion

SLG 22/02/18 $595.00 0.60 $357.00 Update call with A. Consoli, K. Plunkett 
and A Hamilton

KBP 22/02/18 $375.00 1.10 $412.50 Attend update call with client team to 
discuss first part of hearing; review and 
consider submissions made by M. 
Solmon regarding argument; review 
and consider additional information 
from Gore system.

DS 22/02/18 $250.00 0.70 $175.00 Receive instructions from K. Plunkett 
regarding Guidelines research;
Conduct research; Email K. Plunkett 
regarding same

SLG 23/02/18 $595.00 1.00 $595.00 Review charts; conference call with A. 
Consoli

KBP 23/02/18 $375.00 2.30 $862.50 Review and consider revised 
summaries regarding OW receipts and
windrow production; attend calls with
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

client team to discuss same and 
request for information from G.
Hamaliuk regarding reporting; review 
and consider emails from S. Stoll 
regarding same; prepare and update 
submissions for return hearing on 
February 27, 2018.

SAS 23/02/18 $550,00 0.80 $440.00 Conference call to discuss materials for 
motion

SLG 26/02/18 $595.00 1.50 $892.50 Prepare for court attendance; review 
supplementary affidavit

KBP 26/02/18 $375.00 2.00 $750.00 Prepare for return motion for SusGlobal 
leave hearing; various email exchanges 
with client to discuss same; prepare 
additional materials.

SLG 27/02/18 $595.00 6.80 $4,046.00 Prepare for and attend court on motion 
for leave (resisting same)

KBP 27/02/18 $375.00 3.50 $1,312.50 Prepare and attend return motion for 
leave by SusGlobal; meeting with client 
to discuss. ,

KBP 28/02/18 $375.00 0.60 $225.00 Review and consider emails from client;
consider further documents in support 
of conversion.

TOTAL: 132.80 $58,921.00

Name Hours Rate Value

Kyle B. Plunkett (KBP) 49.20 $375.00 $18,450.00
Courtney V. Raphael (CVR) 2.90 $450.00 $1,305.00
Patrick Williams (PW) 1.20 $180.00 $216.00
Steven L. Graff (SLG) 45.90 $595.00 $27,310.50
Scott A. Stoll (SAS) 2.10 $550.00 $1,155.00
Miranda E. Spence (MES) 18.60 $375,00 $6,975.00
Sam Babe (SB) 0.80 $475.00 $380.00
Diana Saturno (DS) 10.20 $250.00 $2,550.00
Timothy S. Jones (TSJ) 1.90 $305.00 $579.50

OUR FEE
HST at 13%

$58,921.00
$7,659.73
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DISBURSEMENTS 

Subject to HST

Photocopies - Local $247.25
Photocopies $372.00
Binding and Tabs $95.75
Imaging/Scanning $71.50
Taxi $53.09

Total Disbursements
HST at 13%

$839,59
$109.15

AMOUNT NOW DUE $67,529.47

THIQ IS OUR-ACGOUNT HEREIN

, / ix;
Steven L. Gfam 
E.&O.rf / V

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT

V IN^C'CORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.3% PER ANNUM ON 
"UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.

GST / HST Registration #12184 6539 RT0001

NOTE: This account may be paid by wire transfer In Canadian funds to our account at The Toronto-Domlnlon Bank, TD Centre, 55 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please Include the account number as reference.

31899645.1
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BDO CANADA LIMITED
In its capacity as Receiver

April 23, 2018 Account 595613
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Steven L. Graff 1991 $595.00 10.40 $6,188.00

Kyle B. Plunkett 2011 $375.00 15.60 $5,850.00
Scott A. Stoll 2002 $550.00 1.60 $880.00
Courtney Raphael 2005 $450.00 12.30 $5,535.00
Sam Babe 2004 $475.00 4.70 $2,232.50

-A mmmmmmmmm{.r - : -
Diana Saturno $250.00 6.30 $1,575.00

Daniella Hewer $225.00 3.30 $742.50



IN ACCOUNT WITH:
AIRD BERLIS

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada M5J 2T9 
1416.863,1500 F 416.863.1515 

airdberlls.com

BDO Canada Limited 
805-25 Main Street West 
Hamilton, ON L8P1H1

Attention: Mr. Christopher Mazur Account No.: 595613

PLEASE WRITE ACCOUNT NUMBERS 
ON THE BACK OF ALL CHEQUES

File No.: 13137/137266

April 23, 2018 

Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended April 13, 2018

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

DS 26/02/18 $250.00 0.70 $175.00 Receive instructions from K.
Plunkett regarding assisting with 
preparation for court attendance on 
February 27; Prepare and assist 
regarding same

SAS 27/02/18 $550.00 0.10 $55,00 Telephone call with K. Plunkett and 
S. Graff about consequence of 
failure to comply to EGA

SLG 01/03/18 $595.00 0.20 $119.00 Discussion with K. Plunkett

KBP 01/03/18 $375.00 0.70 $262.50 Review and respond to emails from 
client regarding UTV and moisture 
composition; attend calls with A. 
Consoli.

SLG 02/03/18 $595,00 0.50 $297.50 Review and revise 4th Supplement 
to Fourth Report; discussion with K. 
Plunkett; consider emails for working 
group

KBP 02/03/18 $375.00 1.60 $600.00 Attend various calls with client to 
discuss third day hearing; review 
and provide comments on draft 
fourth supplement to fourth report; 
review and consider emails from S, 
Stoll; review and consider 
conversion of moisture content.
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 04/03/18 $595.00 2.50 $1,487.50 Review materials and prepare 
supplemental brief and research and 
prepare and summarize 
submissions

KBP 04/03/18 $375.00 1.30 $487.50 Review and prepare for return day 
hearing for SusGlobal leave motion; 
review and consider emails from A. 
Consoli.

DS 04/03/18 $250.00 1.60 $400.00 Receive instructions from S. Graff 
regarding preparing reference brief; 
Prepare reference brief

SLG 05/03/18 $595.00 6.00 $3,570.00 Prepare for and attend Court on 
motion to oppose leave to pursue 
BDO for leave in respect of gross 
negligence and wrongful misconduct

KBP 05/03/18 $375.00 2.50 $937,50 Prepare and attend final hearing 
date for SusGlobal leave motion; 
attend .call with K. Groulx regarding 
CLA actions.- •

DS 05/03/18 $250.00 0.80 $200.00 Arrange for printing/binding of 
Reference Brief; Telephone call with 
S. Graff regarding same; Amend 
Reference Brief; Telephone call with 
K. Plunkett

SAS 05/03/18 $550.00 1.00 $550.00 Search for resource information on 
wet-dry rules of thumb for 
composting operations

KBP 06/03/18 $375.00 0.30 $112.50 Attend call with Foglers to discuss 
updates on lien motion returnable 
March 16, 2018.

CVR 06/03/18 $450.00 0.80 $360.00 Email from K, Groulx re motion to 
have landlord removed from actions; 
office discussion with K. Plunkett re 
timing for next steps; emails from 
and to A. Consoli re A. Hamilton 
attending motion; conference call 
with K. Plunkett and R. MacDougall; 
email to R. Kennaley and R. 
MacDougall re time required for 
motion;

SB 07/03/18 $475.00 0.20 $95.00 Discussion with and email from K, 
Plunkett
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 07/03/18 $375.00 0.40 $150.00 Review and consider emails from R. 
Kennaley regarding motion 
returnable March 16, 2018; email 
exchange with A. Consoli regarding 
final distribution and lien claims.

DH 09/03/18 $225.00 0.30 $67.50 Emails to and from C, Raphael;

CVR 09/03/18 $450.00 0,20 $90.00 Receive e-mail from K. Groulx 
responding to R. Kenalley; e-mail 
from R, MacDougall re: delivery of 
factum and brief of transcripts and 
undertakings

DH 12/03/18 $225.00 1.10 $247.50 Email to C. Raphael; Begin to 
prepare costs outline for motion 
returnable March 16, 2018

DH 13/03/18 $225.00 1.50 $337.50 Meeting with C. Raphael re dockets 
for costs outline; Preparation of bill 
of cost for motion returnable March 
16, 2018; Email to C, Raphael re 
same

CVR 13/03/18 $450.00 1.70 $765.00 Review facta and brief of authorities 
of Tulloch and BDC; review dockets 
for bill of costs; office discussion 
with clerk re same;

SB 14/03/18 $475.00 0.20 $95.00 Emails to and from C. Raphael re 
March 16 hearing

DH 14/03/18 $225.00 0.40 $90.00 Email from C. Raphael; Revise bill of 
costs

SB 15/03/18 $475.00 0.20 $95.00 Emails to and from C. Raphael

KBP 15/03/18 $375.00 0.40 $150.00 Review and provide comments on 
cost submissions and final 
arguments.

CVR 15/03/18 $450.00 1.00 $450.00 Prepare for Tulloch timeliness 
motion;

SB 16/03/18 $475.00 0.70 $332.50 Emails from and to C. Raphael; 
emails to and from K. Plunkett

CVR 16/03/18 $450.00 3.50 $1,575.00 Attend motion for advice and 
directions; email to client re same;
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

CVR 21/03/18 $450.00 0.30 $135.00 Prepare draft order for trial; emails 
amongst counsel re necessity of 
delivering same;

KBP 22/03/18 $375.00 0.70 $262.50 Review and consider email from A. 
Consoli regarding SusGlobal annual 
report;

CVR 22/03/18 $450.00 0.20 $90.00 Review proposed judgment for 
reference from landlord

SAS 22/03/18 $550.00 0.40 $220.00 Review executive summary; Email 
exchange with working group

KBP 23/03/18 $375.00 0.30 $112.50 Attend call with client to discuss 
general matters and SusGlobal 
annual report; review and provide 
comments on email response to 
SusGlobal.

SAS 23/03/18 $550.00 0.10 $55.00 Review emails; Telephone call with 
A. Consoli and K. Plunkett

SB 26/03/18 $475.00 2.70 $1,282.50 Emails from and to C. Raphael; 
attend master's court

KBP 26/03/18 $375.00 0.20 $75.00 Email exchange with A. Consoli 
regarding emails from SusGlobal; 
review and consider 
correspondence from Casa-Dea's 
counsel.

SB 28/03/18 $475.00 0.10 $47.50 Review and consider email from C. 
Raphael

KBP 28/03/18 $375.00 0.40 $150.00 Email exchange with counsel to 
Casa-Dea; review and respond to 
emails from A, Consoli regarding 
same.

CVR 28/03/18 $450.00 0,70 $315.00 Review decision of Master Albert re 
Tulloch lien's timeliness; email from 
R, Kennaley re costs; email to K. 
Plunkett and client re decision;

KBP 29/03/18 $375.00 0.60 $225.00 Review and consider emails from 
working group; review and consider
emails from A. Consoli regarding 
Casa Dea security and collateral; 
review and consider emails from C 
Raphael.
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

CVR 29/03/18 $450.00 0.40 $180.00 Telephone call with K. Plunkett re 
strategy for next steps regarding 
distribution;

SB 02/04/18 $475.00 0.10 $47.50 Discussion with K. Plunkett

KBP 02/04/18 $375.00 1.00 $375.00 Review and consider emails from 
construction lien claimants; review 
and consider emails from client 
regarding cost allocation to 
creditors,

CVR 02/04/18 $450.00 1.10 $495.00 Review several emails from R, 
Kennaley and K. Plunkett and other 
counsel on construction lien claims 
re distribution of funds for lien 
claims; conference call with K. 
Plunkett and A. Consoli re same;

SLG 03/04/18 $595.00 0.30 $178,50 Discussion with K. Plunkett on 
issues, cost, status and release of 
cash collateral

KBP 03/04/18 $375.00 0,20 $75.00 Review and respond to emails from 
client regarding Casa Dea collateral;

KBP 04/04/18 $375.00 0.80 $300.00 Attend call with W. King counsel for 
Casa Dea to discuss release of 
payment; review and consider email 
from A. Consoli regarding allocation 
fo costs; discussions with S, Venton 
regarding same.

KBP 05/04/18 $375.00 1.20 $450.00 Attend call with client and Foglers 
team to discuss allocation and 
distribution; review and consider 
proposed distribution structure with 
client; provide comments to client 
regarding same; email exchange 
with C. Raphael.

SLG 06/04/18 $595.00 0.20 $119.00 Discussion with K. Plunkett re cost 
allocation and lien claim responses

KBP 06/04/18 $375.00 1.00 $375,00 Review and consider various emails 
from R, Kennaley; draft email and
circulate to S, Venton; review and 
respond to emails from client 
regarding cost allocation; email to 
lien claimant group;
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

CVR 06/04/18 $450.00 0.20 $90.00 Review draft email response to R. 
Kennaley re next steps; review 
emails regarding settling of costs;

KBP 09/04/18 $375.00 2.00 $750.00 Review and respond to emails from 
R. Kennaley; draft emails to client; 
review and provide comments on 
site plan agreement and deposists; 
email exchange with Foglers team; 
review and consider issues relating 
to cost allocation.

CVR 09/04/18 $450.00 0.90 $405.00 Review email from R. Kennaley 
responding to K. Plunkett on 
distribution matters; draft response 
to R. Kennaley; conference call with 
S. Venton, R. MacDougall and K. 
Plunkett; office discussion with K. 
Plunkett;

DS 09/04/18 $250.00 2.30 $575.00 Receive instructions from K.
Plunkett regarding costs 
allocation/distribution research; 
Research regarding same

SB 10/04/18 $475.00 0.30 $142.50 Telephone call and discussion with 
K. Plunkett re costs allocation

SLG 10/04/18 $595.00 0.40 $238.00 Telephone call with K. Plunkett re 
lien issues, negotiations and 
distributions

CVR 10/04/18 $450.00 1.10 $495.00 Email from R. Kennaley; office 
discussion with K. Plunkett; prepare 
responses with K. Plunkett;

DS 10/04/18 $250.00 0.90 $225.00 Draft memo to K. Plunkett; Email 
same to K. Plunkett

SB 12/04/18 $475.00 0.20 $95.00 Discussion with K. Plunkett re costs 
allocation

CVR 12/04/18 $450.00 0.20 $90.00 Office discussion with K. Plunkett re 
mortgage priorities under CLA and 
recovery of costs;

SLG 13/04/18 $595.00 0.30 $178.50 Discussion with K. Plunkett re 
distribution and emails re same

TOTAL: 54.20 $23,003.00
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Name Hours Rate Value

Diana Saturno (DS) 6.30 $250.00 $1,575.00
Scott A. Stoll (SAS) 1.60 $550.00 $880.00
Steven L. Graff (SLG) 10.40 $595,00 $6,188.00
Kyle B. Plunkett (KBP) 15.60 $375,00 $5,850.00
Courtney V. Raphael (CVR) 12,30 $450.00 $5,535.00
Sam Babe (SB) 4.70 $475.00 $2,232.50
Daniella Hewer (DH) 3.30 $225.00 $742.50

OUR FEE
HST at 13%

$23,003.00
$2,990.39

DISBURSEMENTS

Subject to HST

Taxi $63.50
Photocopies - Local $154,75
Photocopies $67.75
Imaging/Scanning $22.75
Binding and Tabs $26.25

Total Disbursements 
HST at 13%

$335.00
$43.55

$26,371.94

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5% PER ANNUM ON 
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.

GST / HST Registration #12184 6539 RT0001

NOTE: This account may be paid by wire transfer In Canadian funds to our account at The Toronlo-Domlnlon Bank, TO Centre, 56 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please Include the account number as reference.

32364142.1





Attached is Exhibit “E” 

Referred to in the 

AFFIDAVIT OF STEVE GRAFF 

Sworn before me 

This % day of August, 2018 A

Commissioner for taking Affidavits, etc
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BDO CANADA LIMITED
In its capacity as Receiver

May 29, 2018 Account 599424

$§| Xfipy \Mhp ‘'

Steven L. Graff 1991 $595.00 1.90 $1,130.50

Kyle B. Plunkett 2011 $375.00 11.10 $4,162.50
Miranda Spence 2011 $375.00 4.40 $1,650.00

Courtney Raphael 2005 $450.00 0.10 $45.00

PSBiiiiBBi
Diana Saturno $250.00 1.20 $300.00

Daniella Hewer $225.00 1.80 $405.00



IN ACCOUNT WITH:
AIRD BERLIS

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada M5J 2T9 
T 416.863.1500 F 416,863.1515 

airdberlis.com

BDO Canada Limited 
805-25 Main Street West 
Hamilton, ON 
L8P 1H1

Attention: Mr. Christopher Mazur Account No.: 599424

PLEASE WRITE ACCOUNT NUMBERS 
ON THE BACK OF ALL CHEQUES

File No.: 13137/137266

May 29, 2018

e: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended May 25, 2018

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 10/04/18 $375.00 2.90 $1,087.50 Attend call with Foglers to discuss emails 
from lien claimants and cost allocation; 
review and finalize email to service list; 
review and respond to emails from S. Van 
Allen regarding same; draft email for client 
regarding cost allocation; review 
jurisprudence on cost allocation,

KBP 11/04/18 $375.00 1.10 $412.50 Review and confirm draft email to group 
regarding distribution; email exchange with 
A. Consoli; attend calls with S. Venton to 
discuss allocation; attend calls with S. Van 
Allen.

KBP 12/04/18 $375.00 0.50 $187.50 Attend call with client and S, Venton; attend 
call with V. DeRae; email exchange with S. 
Van Allen regarding cost allocation.

KBP 13/04/18 $375.00 1.00 $375.00 Various emails with Foglers regarding cost 
allocation; review and respond to emails 
from client regarding Casa Dea collateral; 
attend call with S. Venton; attend call with 
client to discuss allocation.

KBP 17/04/18 $375.00 0.30 $112.50 Attend call with S. Venton to discuss Casa 
Dea security deposit and site plan work,

CVR 17/04/18 $450.00 0.10 $45.00 Review letter from landlord's counsel to 
Justice Myers re signing judgment of 
reference in Fitzgibbon lien action;



Aird & Berlis LLP
Page 2 of Account No. 599424

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 18/04/18 $375.00 0.40 $150.00 Review and consider email from client 
regarding compliance cert from City; attend 
call with S, Venton to discuss various 
outstanding matters.

KBP 19/04/18 $375.00 0.30 $112.50 Review and consider emails from A.
Consoli; review and consider emails to S. 
Venton.

KBP 23/04/18 $375.00 0.30 $112.50 Review and consider emails from A.
Consoli; review and provide summary of 
cost allocation regarding lien matters; attend 
call with S. Venton.

DS 23/04/18 $250.00 0.70 $175.00 Receive instructions from K. Plunkett 
regarding compiling chart regarding 
allocation of time regarding construction lien

KBP 24/04/18 $375.00 0.20 $75.00 Review and consider emails from S, Venton; 
attend call with S. Venton; review and 
consider emails from client.

DS 24/04/18 $250.00 0.50 $125.00 Draft accounting chart regarding 
construction lien; Email K. Plunkett

KBP 25/04/18 $375.00 0.20 $75.00 Review and respond to emails from client 
regarding landlord assignment and 
settlement discussions with creditors.

KBP 01/05/18 $375.00 0.30 $112.50 Review and provide comments on draft 
email to Casa Dea regarding collateral 
security.

KBP 02/05/18 $375.00 0.30 $112.50 Review and consider email draft to Casa 
Dea; email exchange with client and Foglers 
regarding global settlement.

KBP 08/05/18 $375.00 0,20 $75.00 Review and respond to emails from client 
regarding draft email to Casa Dea.

KBP 10/05/18 $375.00 0.30 $112.50 Review and consider draft email to Casa- 
Dea; review and consider payment of 
distribution of security deposit.

KBP 11/05/18 $375.00 1.10 $412.50 Email exchange with Foglers regarding 
construction lien settlement; review and 
consider emails from A. Consoli; draft 
acknowledgment and confirmation; circulate 
same to client.



Aird & Berlis LLP
Page 3 of Account No. 599424

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 17/05/18 $595,00 1.00 $595.00 Review decision of Justice McEwen

KBP 17/05/18 $375.00 0.50 $187.50 Review and consider decision of J. McEwen 
regarding gross negligence; email to client 
team.

MES 17/05/18 $375.00 0.30 $112,50 Receive and review court decision; 
Discussion with S. Graff re: costs; Instruct
D. Hewer re: bill of costs

SLG 18/05/18 $595.00 0.30 $178.50 Telephone call with K, Plunkett and with M. 
Spence re: Bill of Costs

MES 18/05/18 $375.00 0.20 $75.00 Discussion with S. Graff re: strategy for 
costs submissions and instruct D, Hewer re: 
same

DH 22/05/18 $225.00 1.80 $405.00 Emails to and from M. Spence; Review 
dockets; Update costs outline from motion 
heard on February 21, 2018

KBP 22/05/18 $375.00 0.30 $112.50 Email exchange with S. Venton; review and 
consider comments cost summary.

MES 22/05/18 $375.00 0.50 $187.50 Review proposed bill of costs; Discussion 
with S. Graff; Exchange emails with S. Graff 
and K, Plunkett re: same

MES 23/05/18 $375.00 0.20 $75.00 Discussions with K. Plunkett re: costs 
submissions

SLG 24/05/18 $595.00 0.20 $119.00 Discussion with M. Spence re cost recovery 
and BDO fees

KBP 24/05/18 $375.00 0,90 $337.50 Review and provide comments on cost 
summary; email to client regarding same; 
email exchange regarding refund for tax 
fees matter,

MES 24/05/18 $375.00 1.20 $450.00 Discussion with S. Graff re: costs request; 
Canvass issues relating to claiming BDO's 
costs as part of costs submissions; Review 
of case law re: same

SLG 25/05/18 $595.00 0.40 $238.00 Discussion with M. Spence and K. Plunkett 
re cost submissions and BDO costs

MES 25/05/18 $375.00 2.00 $750.00 Conduct legal research re: claim for BDO's 
costs; Discussion with S. Graff and K. 
Plunkett re: same; Email to C. Mazur and A. 
Consoli



Aird & Berlis LLP
Page 4 of Account No. 599424

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

TOTAL: 20,50 $7,693.00

Name Hours Rate Value

Kyle B. Plunkett (KBP) 11.10 $375.00 $4,162.50
Courtney V. Raphael (CVR) 0.10 $450.00 $45.00
Diana Saturno (DS) 1.20 $250,00 $300.00
Steven L. Graff (SLG) 1.90 $595.00 $1,130.50
Miranda E. Spence (MBS) 4.40 $375.00 $1,650.00
Daniella Hewer (DH) 1.80 $225.00 $405,00

OUR FEE $7,693.00
H§T at 13% $1,000.09

DISBURSEMENTS

Subject to HST

Photocopies - Local $35.25

HST at 13% $4.58

AMOUNT NOW DUE $8,732.92

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5% PER ANNUM ON 
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.

GST / HST Registration # 12184 6539 RT0001

NOTE: This account may be paid by wire transfer In Canadian funds to our account at The Toronto-Domlnion Bank, TO Centre, 56 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please Include the account number as reference.

32745790.1
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BDO CANADA LIMITED
In its capacity as Receiver

July 25, 2018 Account 605089

Steven L. Graff 1991 $595.00 6.90

V/ailii©

$4,105.50

Kyle B. Plunkett 2011 $375.00 17.40 $6,525.00

Miranda Spence 2011 $375.00 17.90 $6,712.50

Courtney Raphael

Patrick Williams

John Pappas

2005 $450.00

$180.00

$260.00

0.20

0.30

6.00

$90.00

$54.00 

$1,560.00

Damian Lu $260.00 4.30 $1,118.00

David Mba $260.00 2.60 $676.00



IN ACCOUNT WITH:

Brookfield Place, 181 Bay Street, Suite 1800 
Toronto, Ontario, Canada M5J 2T9 
T 416.863.1500 F 416.863.1515 

alrdberlls.com

AIRD BERLIs]

BDO Canada Limited 
805-25 Main Street West 
Hamilton, ON L8P1H1

Attention: Mr. Christopher Mazur Account No.: 605089

PLEASE WRITE ACCOUNT NUMBERS 
ON THE BACK OF ALL CHEQUES

File No.: 13137/137266

July 25, 2018

Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended July 25, 2018

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 28/05/18 $595.00 0.40 $238.00 Conference call with C. Mazur and A. 
Consol! re costs

KBP 28/05/18 $375.00 0.60 $225.00 Attend call with A. Consol! to discuss cost 
summary; attend all hands call with client 
team to discuss cost summary and next 
steps,

MES 28/05/18 $375.00 0.70 $262.50 Exchange emails re: costs submissions; 
Telephone call with C. Mazur, A. Consoli,
S, Graff re: costs submissions

SLG 29/05/18 $595,00 0.40 $238.00 Consider structure of Bill of Costs and BDO 
fees claim

KBP 29/05/18 $375.00 0.60 $225.00 Review and consider draft fee affidavit from 
BDO; attend call with S. Venton to discuss 
distribution motion and costs.

MES 29/05/18 $375.00 0.30 $112.50 Receive emails from A. Consoli, K. Plunkett 
re: receiver's costs of motion

JP 30/05/18 $260.00 0,50 $130.00 Receive instruction on case law research 
assignment re: cost submissions for 
receivership fees from K, Plunkett

KBP 30/05/18 $375.00 0.30 $112.50 Email exchange with A, Consoli regarding 
cost summary; review and consider email 
from S. Venton regarding fees and costs.



Aird & Berlis LLP
Page 2 of Account No. 605089

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

MES 30/05/18 $375.00 0.40 $150.00 Receive and review emails from A. Consoli, 
K. Plunkett re: costs submissions; 
Discussions with K. Plunkett re: same; 
Review position of BDC re costs

KBP 31/05/18 $375.00 0.20 $75.00 Review and respond to emails from A. 
Consoli regarding distribution and 
SusGlobal shares.

MES 31/05/18 $375.00 0.20 $75.00 Prepare costs submissions

MES 01/05/18 $375.00 3.00 $1,125.00 Continue legal research for costs 
submissions and draft costs submissions

MES 03/06/18 $375,00 1,00 $375.00 Complete draft of costs submissions; Draft 
letter to M. Solmon re; same; Email to S. 
Graff and K. Plunkett re: same

KBP 04/06/18 $375,00 0.40 $150.00 Review and provide comments on draft 
cost submissions; email exchange with M. 
Spence.

MES 04/06/18 $375.00 0.20 $75.00 Exchange emails with S. Graff and K, 
Plunkett re: letter to M. Solmon and costs 
submissions

JP 05/06/18 $260.00 1.50 $390.00 Research case law on costs submissions 
for unsuccessful leave application re: 
receiver's administrative expenses for K. 
Plunkett

KBP 05/06/18 $375.00 0,70 $262,50 Review and revise letter to SusGlobal re 
cost outline; review and provide comments 
on cost submissions; email exchange with 
M. Spence regarding same.

MES 05/06/18 $375.00 0.20 $75.00 Exchange emails with K. Plunkett re: 
revisions to letter to M. Solmon

SLG 06/06/18 $595.00 0.50 $297.50 Emails re cost submissions and complete 
review

KBP 06/06/18 $375.00 0.40 $150.00 Revise and finalize cost submissions for 
SusGlobal motion; review and consider 
emails from client.

MES 06/06/18 $375,00 0.20 $75.00 Provide further comments on costs 
submissions

JP 07/06/18 $260.00 0.70 $182.00 Research case law re: receivership cost 
submissions for K. Plunkett



Aird & Berus LLP
Page 3 of Account No. 605089

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 07/06/18 $375.00 1,00 $375.00 Revise and finalize cost submissions for 
service; effect service of same to M.
Solmon and filing with court.

MES 07/06/18 $375.00 0,20 $75.00 Review proposed letter to Justice McEwen 
re: costs submissions; Exchange emails 
with K. Plunkett re: service and filing of 
same

PW 07/06/18 $180,00 0.30 $54.00 Delivered Cost Submissions to Justice 
McEwen

JP 08/06/18 $260.00 0.20 $52.00 Meeting with K. Plunkett re: update on case 
law research assignment

JP 08/06/18 $260.00 0.40 $104.00 Research case law re: receivership costs 
submissions for K. Plunkett

JP 12/06/18 $260.00 1.90 $494.00 Research re: BDO cost submissions, 
remuneration of receiver for K. Plunkett

JP 12/06/18 $260.00 0.80 $208.00 Draft email to K. Plunkett explaining 
research findings

SLG 15/06/18 $595.00 0.30 $178.50 Address Notice of Appeal re SusGlobal

KBP 15/06/18 $375.00 1,10 $412.50 Review and consider notice of appeal 
served by SusGlobal; email to client 
regarding same; review and respond to 
emails from S. Graff and M. Spence 
regarding same.

MES 15/06/18 $375.00 0.40 $150.00 Receive research re: costs issue; Receive 
Notice of Appeal and exchange emails with 
K. Plunkett re: same

MES 16/06/18 $375.00 0.30 $112.50 Receive and review emails from S. Graff,
K, Plunkett re: notice of appeal and 
approach

SLG 17/06/18 $595.00 0.40 $238.00 Review emails; consider stay and timing of 
appeal and approach; discussion with M. 
Spence and next steps

MES 17/06/18 $375.00 0.80 $300.00 Review notice of appeal and applicable 
provisions of BIA; Consider strategy; Email
to S. Graff and K. Plunkett re: same; 
Discussion with K. Plunkett re: same; 
Discussion with S Graff re: approach



Aird & Berlis LLP
Page 2 of Account No. 605089

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

MES 30/05/18 $375.00 0.40 $150.00 Receive and review emails from A. Consoli, 
K. Plunkett re: costs submissions; 
Discussions with K. Plunkett re: same; 
Review position of BDC re costs

KBP 31/05/18 $375.00 0.20 $75.00 Review and respond to emails from A, 
Consoli regarding distribution and 
SusGlobal shares,

MES 31/05/18 $375.00 0.20 $75.00 Prepare costs submissions

MES 01/08/18 $375.00 3.00 $1,125.00 Continue legal research for costs 
submissions and draft costs submissions

MES 03/06/18 $375,00 1.00 $375.00 Complete draft of costs submissions; Draft 
letter to M. Solmon re; same; Email to S. 
Graff and K. Plunkett re: same

KBP 04/06/18 $375.00 0.40 $150.00 Review and provide comments on draft 
cost submissions; email exchange with M. 
Spence.

MES 04/06/18 $375.00 0.20 $75.00 Exchange emails with S. Graff and K. 
Plunkett re: letter to M. Solmon and costs 
submissions

JP 05/06/18 $260.00 1.50 $390.00 Research case law on costs submissions 
for unsuccessful leave application re: 
receiver's administrative expenses for K. 
Plunkett

KBP 05/06/18 $375.00 0.70 $262.50 Review and revise letter to SusGlobal re 
cost outline; review and provide comments 
on cost submissions; email exchange with 
M. Spence regarding same.

MES 05/06/18 $375.00 0.20 $75.00 Exchange emails with K. Plunkett re: 
revisions to letter to M. Solmon

SLG 06/06/18 $595.00 0.50 $297.50 Emails re cost submissions and complete 
review

KBP 06/06/18 $375.00 0.40 $150.00 Revise and finalize cost submissions for 
SusGlobal motion; review and consider 
emails from client.

MES 06/06/18 $375,00 0.20 $75.00 Provide further comments on costs 
submissions

JP 07/06/18 $260.00 0.70 $182.00 Research case law re: receivership cost 
submissions for K. Plunkett



Aird & Berus LLP
Page 3 of Account No. 605089

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 07/06/18 $375.00 1,00 $375.00 Revise and finalize cost submissions for 
service; effect service of same to M.
Solmon and filing with court.

MBS 07/06/18 $375.00 0.20 $75.00 Review proposed letter to Justice McEwen 
re: costs submissions; Exchange emails 
with K. Plunkett re: service and filing of 
same

PW 07/06/18 $180.00 0.30 $54.00 Delivered Cost Submissions to Justice 
McEwen

JP 08/06/18 $260.00 0.20 $52.00 Meeting with K. Plunkett re: update on case 
law research assignment

JP 08/06/18 $260.00 0.40 $104.00 Research case law re: receivership costs 
submissions for K, Plunkett

JP 12/06/18 $260.00 1.90 $494.00 Research re: BDO cost submissions, 
remuneration of receiver for K. Plunkett

JP 12/06/18 $260.00 0.80 $208.00 Draft email to K. Plunkett explaining 
research findings

SLG 15/06/18 $595.00 0.30 $178.50 Address Notice of Appeal re SusGlobal

KBP 15/06/18 $375.00 1.10 $412.50 Review and consider notice of appeal 
served by SusGlobal; email to client 
regarding same; review and respond to 
emails from S. Graff and M. Spence 
regarding same.

MBS 15/06/18 $375.00 0.40 $150.00 Receive research re: costs issue; Receive 
Notice of Appeal and exchange emails with 
K, Plunkett re: same

MBS 16/06/18 $375.00 0.30 $112.50 Receive and review emails from S, Graff,
K. Plunkett re: notice of appeal and 
approach

SLG 17/06/18 $595,00 0.40 $238.00 Review emails; consider stay and timing of 
appeal and approach; discussion with M. 
Spence and next steps

MBS 17/06/18 $375.00 0.80 $300.00 Review notice of appeal and applicable 
provisions of BIA; Consider strategy; Email
to S. Graff and K. Plunkett re: same; 
Discussion with K. Plunkett re: same; 
Discussion with S Graff re: approach



Aird & Berlis LLP
Page 4 of Account No. 605089

LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 18/06/18 $595.00 0.30 $178.50 Discussion with K. Plunkett; emails from M. 
Solomons

KBP 18/06/18 $375.00 1.50 $562.50 Review Fresh Amended Notice of Appeal; 
draft letter to M. Solmon regarding notice of 
appeal; email exchange with S. Graff.

MES 18/06/18 $375.00 0.10 $37.50 Receive fresh as amended Notice of
Appeal

SLG 19/06/18 $595.00 0.20 $119.00 Final review of later to M. Solomon and 
emails from M, Solomon

KBP 19/06/18 $375.00 1.00 $375.00 Draft letter in response to notice of appeal, 
and discuss revisions with M. Spence and
S. Graff.

MES 19/06/18 $375.00 1.30 $487.50 Discussions with S. Graff and K. Plunkett 
re: strategy in court of appeal; Review 
email from M. Solmon; Revise letter to M. 
Solmon re: withdrawal of appeal

MES 20/06/18 $375.00 0.10 $37.50 Voicemail to Senior Legal Officer at Court 
of Appeal

SLG 21/06/18 $595.00 0.40 $238.00 Review Cost Submissions

KBP 21/06/18 $375.00 0.50 $187.50 Review and consider responding cost 
submissions from SusGlobal; discussions 
with M Spence regarding same.

MES 21/06/18 $375.00 0.30 $112.50 Receive and review responding costs 
submissions of SusGlobal and exchange 
emails with K. Plunkett re: same

KBP 22/06/18 $375.00 0.30 $112.50 Review and consider email from M. Solmon 
regarding appeal; review and consider 
emails from M. Spence to discuss motion 
to dismiss appeal.

MES 22/06/18 $375.00 0.20 $75.00 Review email from M. Solmon; Discussion 
with S, Graff re: motion in Court of Appeal

SLG 25/06/18 $595.00 0.60 $357.00 Review emails re leave to appeal and 
appeal period

DL 25/06/18 $260.00 4.20 $1,092,00 Receive instructions from M. Spence;
research re receivership procedure; send 
email to M. Spence re same



Aird & Berus LLP
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

KBP 25/06/18 $375.00 1.00 $375.00 Review and consider emails and letters 
from M, Solmon; review and consider 
emails from client team; email exchange 
with S, Venton; review and consider 
research findings on paramountcy.

MES 25/06/18 $375.00 1,50 $562.50 Instruct student re: research for motions; 
Receive and review correspondence from
M. Solmon and consider strategy; Review 
of research provided by student and give 
instructions re: additional research; Review 
results; Exchange of emails with K.
Plunkett, S, Graff re: strategy

SLG 26/06/18 $595,00 0.30 $178.50 Review law re leave to appeal and time for 
approval and motion to admit fresh 
evidence

SLG 26/06/18 $595.00 0.60 $357.00 Telephone call with M. Solomon; 
discussion with M. Spence and K. Plunkett; 
update call with BDO

KBP 26/06/18 $375.00 0.60 $225.00 Review and consider correspondence from 
M. Solmon; attend call with client to discuss 
next steps;

MES 26/06/18 $375.00 1.50 $562.50 Review of legal research and discussions 
and exchanges of emails with S. Graff and 
K. Plunkett re: same; Office conference 
with S. Graff re: strategy; Conference call 
with S. Graff and M. Solmon re proposed 
motions; Correspondence with M. Solmon 
office re: motion date

MES 28/06/18 $375.00 0.20 $75.00 Exchange emails with M. Solmon office re: 
9:30 appointment to schedule motion to 
admit fresh evidence

KBP 29/06/18 $375.00 0.30 $112.50 Review and consider emails from Foglers 
team; review and consider emails from 
client team regarding construction lien 
settlement.

CVR 29/06/18 $450.00 0,20 $90.00 Email from R. MacDougall re settlement of 
lien claims; Emails from and to K, Plunkett 
re same;

KBP 03/07/18 $375.00 0.30 $112.50 Review and consider endorsement 
regarding costs from J. McEwen.



Aird & Berus LLP
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

MBS 03/07/18 $375.00 0.20 $75.00 Receive and review endorsement of
Justice McEwen re: costs and exchange 
emails re: same

MBS 04/07/18 $375.00 0.20 $75.00 Exchange emails with K. Plunkett re: 9:30 
appointment to schedule motion for fresh 
evidence

SLG 05/07/18 $595.00 0.20 $119.00 Discussion re position on 9:30 appointment

DM 05/07/18 $260.00 2.60 $676.00 Compiling reference documents w/ 
existing court materials

KBP 05/07/18 $375.00 0.50 $187.50 Instruct student to compile cross reference 
brief re new SusGlobal motion; review and 
consider annual report and motion;

MBS 05/07/18 $375.00 0.60 $225.00 Exchange emails with K. Plunkett and 
student re: conducting comparison of 
purported fresh evidence and existing court 
record; Review and comment on results of 
comparison; Receive and review notice of 
motion of SusGlobal

SLG 06/07/18 $595.00 0.30 $178.50 Review emails; discussion with M. Spence; 
consider strategy

KBP 06/07/18 $375.00 0.40 $150.00 Meeting with M. Spence to discuss 
schedule for exchange of motion materials; 
email to client regarding interim distribution 
motion and Susglobal motion.

MBS 06/07/18 $375.00 1.50 $562.50 Attend at 9:30 appointment to address 
scheduling of motion for fresh evidence; 
Report to S. Graff and K. Plunkett re: 
same; Receive emails from M. Solmon re: 
proposed timetable

SLG 12/07/18 $595.00 0.10 $59.50 Emails from M. Solomons re process

DL 13/07/18 $260.00 0.10 $26.00 Receive instruction from M. Spence

KBP 13/07/18 $375.00 1.00 $375.00 Review and consider motion record of 
SusGlobal regarding fresh evidence; email 
exchanges with client team regarding 
same;

MBS 13/07/18 $375.00 1.00 $375.00 Exchange emails with M. Solmon re: 
materials for motion; Receive motion 
record of SusGlobal re: motion to reopen



Aird & Berlis LLP
Page 7 of Acqount No. 605089

LAWYER DATE RATE/ TIME VALUE DESCRIPTION
HOUR

hearing; Instruct student re: research and 
response; Discussions with S. Graff and K. 
Plunkett re: approach; Email to A. Consoli 
re: approach

KBP 15/07/18 $375.00 1.00 $375.00 Review and consider SusGlobal motion 
record for fresh evidence.

KBP 16/07/18 $375.00 1.00 $375.00 Review and consider motion materials 
regarding fresh evidence request by 
SusGlobal; email exchange with client 
regarding same.

MBS 16/07/18 $375.00 0.30 $112.50 Receive research from student and 
exchange emails with K. Plunkett and S. 
Graff re: same; Exchange emails re: call to 
discuss response

SLG 17/07/18 $595.00 0.90 $535.50 Review motion record Re fresh evidence; 
conf call with C. Mazur and A. Consoli re: 
approach

KBP 17/07/18 $375.00 0.60 $225.00 Prepare and attend call with client team to 
discuss SusGlobal motion to admit fresh 
evidence.

MBS 17/07/18 $375.00 0.80 $300.00 Review motion record of SusGlobal and 
research prepared by student; Conference 
call with C. Mazur, A. Consoli, S. Graff, K. 
Plunkett re: proposed strategy and 
approach

SLG 19/07/18 $595.00 0.20 $119.00 Review EGA guideline and concordance

KBP 19/07/18 $375.00 0.30 $112.50 Review and provide comments on draft 
summary of cross reference to materials; 
review and consider emails from M.
Spence.

MBS 19/07/18 $375.00 0.20 $75.00 Exchange emails with K. Plunkett re: EGA 
and student review of SusGlobal motion

KBP 20/07/18 $375.00 0.80 $300.00 Review and respond to emails from S. 
Venton regarding interim distribution; draft 
form of interim distribution order.

KBP 23/07/18 $375.00 1.00 $375.00 Draft interim distribution order; circulate 
same to A. Consoli.

SLG 24/07/18 $595.00 0.50 $297.50 Review issues on Motion for fresh evidence 
and hearing
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LAWYER DATE RATE/
HOUR

TIME VALUE DESCRIPTION

SLG 25/07/18 $595.00 0.30 $178.50 Discussion with M. Spence re approach to 
motion and email to BDO

TOTAL: 56.10 $21,053.50

Name Hours Rate Value

Steven L. Graff (SLG) 6.90 $595.00 $4,105.50
Kyle B. Plunkett (KBP) 17.40 $375.00 $6,525.00
Miranda E. Spence (MES) 17.90 $375.00 $6,712.50
John Pappas (JP) 6.00 $260.00 $1,560.00
Patrick Williams (PW) 0.30 $180.00 $54.00
Damian Lu (DL) 4.30 $260.00 $1,118.00
Courtney V. Raphael (CVR) 0.20 $450.00 $90.00
David Mba (DM) 2.60 $260.00 $676.00
Ian E. Aversa (IEA) 0.50 $425.00 $212.50

$21,053.50
$2,736.96

$4,480.00
$582.40

OUR FEE
HST at 13%

DISBURSEMENTS 
Subject to HST

Searches 
Photocopies 
Photocopies - Local 
Imaging/Scanning 
Binding and Tabs 
Deliveries/Parss 
Total Disbursements 
HST at 13%

$4,117.50
$71.00

$234.25
$26.25
$27.00

$4.00

AMOUNT NOW DUE $28,852.86

THIS IS OUR ACCOUNT HEREIN 
Aird & Berlis LLP

Steven L. Graff 
E.&O.E.

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5% PER ANNUM ON 
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.

GST / HST Registration #12184 6539 RT0001
NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto, 
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please include the account number as reference.

33275940.2
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Kyle B. Plunkett - LSUC No. 61044N

Lawyers for the Receiver, BDO Canada Limited
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Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP 
Receiver's Statement of Receipts and Disbursements 

for the period April 13, 2017 to July 31, 2018

Receipts Astoria Canada Astoria Ltd. Total
Cash on Hand $ 59,672.82 1,491.37 $ 61,164.19
Advances from secured creditor 400,000.00 - 400,000.00
Accounts receivable 74,583.71 - 74,583.71
Sale of Inventory 545,332.06 - 545,332.06
Sale of Assets 4,100,000.00 - 4,100,000.00
MOECC LC / QIC Refund 279,531.91 - 279,531.91
City of Belleville Deposit 357,500.00 - 357,500.00
City of Peterborough Deposit 50,000.00 - 50,000.00
Miscellaneous refunds 10,000.00 - 10,000.00
HST collected 80,910.85 11,098.99 92,009.84
HST refunds 94,479.85 - 94,479.85
Transfer (to) / From Estate (88,105.13) 88,105.13 -
Interest 15,841.60 24.93 15,866.53

Total Receipts $ 5,979,747.67 100,720.42 $ 6,080,468.09

Disbursements
Payroll and related expenses 161,725.26 89,551.43 251,276.69
WSIB 4,095.21 - 4,095.21
Operating expenses (fuel, freight, etc.) 300,930.10 - 300,930.10
Bookkeeping and Consulting services 20,783.35 - 20,783.35
Insurance 29,953.36 - 29,953.36
Rent 13,500.00 - 13,500.00
Property taxes 39,952.05 - 39,952.05
Advertising 2,848.96 - 2,848.96
Utilities 39,402.09 - 39,402.09
Repairs and maintenance 28,156.79 - 28,156.79
Re-Grading Project 82,904.29 - 82,904.29
Appraisal fees 3,000.00 - 3,000.00
HST paid / ITCs 155,351.35 - 155,351.35
HST remitted 5,251.85 11,098.99 16,350.84
Receiver fees 305,377.56 - 305,377.56
Legal fees 376,040.10 - 376,040.10
Equipment Lessors 25,000.00 - 25,000.00
Security 238.91 - 238.91
Bank charges 5,877.10 - 5,877.10
Registration fees 70.00 70.00 140.00

Total Disbursements 1,600,458.33 100,720.42 1,701,178.75

Net cash receipts $ 4,379,289.34 - $ 4,379,289.34

Distributions / Repayments
Repay Advance from Secured Creditor 400,000.00 - 400,000.00
Distribution to BDC 1,800,000.00 - 1,800,000.00
Distribution to Casa-Dea 193,868.02 - 193,868.02

Total Distributions / Repayments 2,393,868.02 2,393,868.02

Balance in Receiver's trust accounts $ 1,985,421.32 $ 1,985,421.32
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Court File No. CV-17-11760-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

THE HONOURABLE

JUSTICE__________

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA

Applicant

and

ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS CANADA LP

Respondents

ORDER
(re Interim Distribution and Fee Approval )

THIS MOTION, made by BDO Canada Limited, in its capacity as Court appointed 

receiver (in such capacity, the “Receiver”), without security, of the undertaking, property and 

assets of each of Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP (together, 

the “Debtors”) for an Order, inter alia, (i) approving each of the Fourth Report of the Receiver 

dated December 8, 2017 (the “Fourth Report”), the Supplement to the Fourth Report of the 

Receiver dated January 19, 2018 (the “Supplement to Fourth Report”), the Second Supplement 

to Fourth Report dated February 20, 2018 (the “Second Supplement to Fourth Report”), the 

Third Supplement to Fourth Report dated February 27, 2018 (the “Third Supplement to Fourth 

Report”) and the Fourth Supplement to Fourth Report dated March 4, 2018 (the “Fourth 

Supplement to Fourth Report” and collectively with the Supplement to Fourth Report, Second 

Supplement to Fourth Report and Third Supplement to Fourth Report, the “Supplements to

) WEDNESDAY, THE 29th

)
) DAY OF AUGUST, 2018



Fourth Report”), and the conduct and actions of the Receiver set out therein; (ii) approving the 

Fifth Report of the Receiver dated August 9, 2018 (the “Fifth Report”), and the conduct and 

actions of the Receiver set out therein; (iii) authorizing and directing the Receiver to distribute 

certain funds to Construction Lien Claimants on account of the Debtors’ indebtedness owing to 

the Construction Lien Claimants in full and final satisfaction of their respective lien claims 

registered as against the Debtors; (iv) authorizing and directing the Receiver to distribute certain 

funds to Casa-Dea Finance Limited (“Casa-Dea”) on account of the Debtors’ secured 

indebtedness owing to Casa-Dea for principal, interest and costs; (v) approving the fees and 

disbursements of the Receiver and its legal counsel, Aird & Berlis LLP (“A&B”); and (vi) 

approving the Receiver’s interim Statement of Receipts and Disbursements as at July 31, 2018 

(as appended to the Fifth Report), was heard this day at 330 University Avenue, Toronto, 

Ontario.

ON READING the Motion Record of the Receiver, including the Fifth Report and the 

appendices thereto, the affidavit of Christopher Mazur sworn August 1, 2018 and the affidavit of 

Steve Graff sworn August 8, 2018, and on hearing the submissions of counsel for the Receiver, 

no one appearing for any other person on the service list, although properly served as appears 

from the affidavit of Paula Floosain sworn August 9, 2018, filed:

DEFINITIONS AND SERVICE

1. THIS COURT ORDERS that all capitalized terms not otherwise defined in this Order 

shall have the meaning ascribed to them in the Fifth Report.

2. THIS COURT ORDERS AND DECLARES that the time for service of this Motion 

and the Motion Record herein are properly returnable today and hereby dispenses with further 

service thereof.

APPROVAL OF THE FOURTH REPORT, THE SUPPLEMENTS TO FOURTH 

REPORT AND THE FIFTH REPORT

3. THIS COURT ORDERS that each of the Fourth Report and the Supplements to Fourth 

Report, and the conduct and activities of the Receiver described therein be and are hereby 

approved;



4. THIS COURT ORDERS that the Fifth Report and the conduct and activities of the 

Receiver described therein be and are hereby approved;

INTERIM DISTRIBUTIONS

5. THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to 

make a distribution to Casa-Dea in the amount of $48,000 as outlined in the Fifth Report on 

account of the Debtors’ secured indebtedness owing to Casa-Dea for principal, interest and costs, 

in respect of the Belleville Deposit.

6. THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to 

make a distribution to Baldwin Law, counsel to Fitzgibbon Construction Limited 

(“Fitzgibbon”), in the amount of $91,135.71 as outlined in the Fifth Report on account of the 

Debtors’ indebtedness owing to Fitzgibbon in full and final satisfaction of its Lien Claim (the 

“Fitzgibbon Distribution”).

7. THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to 

make a distribution to Gardiner Roberts LLP, counsel to Van Soelen Landscaping Ltd. (“Van 

Soelen”), in the amount of $142,613.31 as outlined in the Fifth Report on account of the 

Debtors’ indebtedness owing to Van Soelen in full and final satisfaction of its Lien Claim (the 

“Van Soelen Distribution”).

8. THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to 

make a distribution to Kennaley Construction Law Professional Corporation, counsel to Ken 

Tulloch Construction Ltd. (“Ken Tulloch”), in the amount of $311,837.93 as outlined in the 

Fifth Report on account of the Debtors’ indebtedness owing to Ken Tulloch in full and final 

satisfaction of its Lien Claim (collectively with the Fitzgibbon Distribution and the Van Soelen 

Distribution, the “Construction Lien Distributions”).

9. THIS COURT ORDERS that the Construction Lien Distributions shall be held in 

escrow by counsel to the Construction Lien Claimants until (i) each of the Construction Lien 

Claimants files a Notice of Discontinuance in respect of each of the registered mortgagees (other 

than Business Development Bank of Canada) that were named as defendants in their respective 

Lien Actions, and (ii) orders are obtained from the Court, on consent of Business Development



Bank of Canada, the Construction Lien Claimants and 1684567 Ontario Inc., discharging the 

registered liens and vacating the certificates of action registered against title to property 

municipally known as 704 Phillipston Road, Belleville, Ontario, KOK 2Y0, and legally as PIN 

40532-0032 (LT) and dismissing the Lien Actions without costs.

APPROVAL OF INTERIM RECEIPTS AND DISBURSEMENTS

10. THIS COURT ORDERS that the Receiver’s Interim Statement of Receipts and 

Disbursements for the period of April 13, 2017 to July 31, 2018, as set out in Appendix “N” to 

the Fifth Report, be and is hereby approved.

APPROVAL OF FEES AND DISBURSEMENTS

11. THIS COURT ORDERS that the fees and disbursements of the Receiver, being fees 

and disbursements of $86,954.47 plus HST of $11,304.08, totalling $98,258.55 as set out in 

Appendix “L” to the Fifth Report, are hereby approved.

12. THIS COURT ORDERS that the fees and disbursements of the Receiver’s legal 

counsel, A&B, being $190,967.50 in fees and disbursements of $8,575.24 plus HST of 

$24,620.16, totalling $214,162.90 as set out in Appendix “M” to the Fifth Report, are hereby 

approved.



BUSINESS DEVELOPMENT BANK OF CANADA and ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS CANADA LP

Applicant Respondents

(Short title of proceeding) Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
Proceeding commenced at Toronto

ORDER
(Interim Distribution and Fee Approval)

AIRD & BERLIS LLP
Barristers and Solicitors
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SERVICE LIST

ASTORIA ORGANIC MATTERS LTD. and 
ASTORIA ORGANIC MATTERS
CANADA LP
704 Phillipston Road
Roslin/ON K0K2Y0

ERIC K. GILLESPIE PROFESSIONAL 
CORPORATION
10 King Street East,
Suite 600
Toronto, Ontario M5C1C3

Alan Hamilton Andrew T.R. Chachula

Email: ahamilton@orgaproltd.com Tel: 647.402.3120
Email: achachula(a),gillesDielaw. ca

Lawyers for Susglobal Energy Belleville Ltd.

EDO CANADA LIMITED
805 - 25 Main Street W.
Hamilton, ON L8P1H1

SOLMON ROTHBART GOODMAN LLP
375 University Avenue
Suite 701

Chris Mazur/Angelo Consoli
Toronto, ON M5G 2J5

Tel: 905-524-1008
Fax: 905-570-0249
Email: cmazur@bdo.ca / aconsoli@bdo.ca

Melvyn L. Solmon
Tel: (416) 947-1093 ext. 333
Email: msolmonfolsreleeal.com

The Receiver Lawyers for Susglobal Energy Belleville Ltd.

FOGLER, RUBINOFF LLP
TD Centre, North Tower., 3000-77 King St. W. 
PO Box 95, Stn. Toronto Dom.
Toronto, Ontario M5K1G8

AIRD & BERLIS LLP
Barristers and Solicitors
181 Bay Street, Suite 1800
Brookfield Place, Box 754
Toronto, ON M5J 2T9

Scott R. Venton
Kenneth W. Movat
W. Ross MacDougall

Steve Graff / Kyle Plunkett

Tel: 416.865.3406
Tel: 416.864.9700
Fax: 416.941.8852 
Email:sventon@foglers.com 
/ kmovat@foglers.com 
/ rmacdougall@foglers.com

Fax: 416.863.1515
Email: sgraff@airdberlis.com /

kplunkett@airdberlis.com

Lawyers for the Receiver

Lawyers for the Applicant

mailto:ahamilton@orgaproltd.com
mailto:cmazur@bdo.ca
mailto:aconsoli@bdo.ca
mailto:sventon@foglers.com
mailto:kmovat@foglers.com
mailto:rmacdougall@foglers.com
mailto:sgraff@airdberlis.com
mailto:kplunkett@airdberlis.com
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JUSTICE CANADA
Tax Section
130 King Street West, Suite 3400
Exchange Tower
P.O, Box 36
Toronto, ON M5X1K6

Diane H. A, Winters

Tel: 416.973.3172
Fax: 416.973.0810
Email: diane.winters@iustice.gc.ca

ONTARIO MINISTRY OF FINANCE
Legal Services Branch
11-777 Bay Street
Toronto, ON M5G2C8

Kevin J. O'Hara

Tel: 416-327-8463
Fax: 416-325-1460
Email: kevin.ohara@fin.gov.on.ca

PLUTA RECHTSANWALTS GMBH BALDWIN LAW PROFESSIONAL
Niederlassung Mannheim CORPORATION
Harrlachweg 1 Barristers and Solicitors
68163 Mannheim 54 Victoria Avenue

P.O. Box 1537
Rainer Bachert Belleville, ON K8N 5J2
Insolvency Administrator

S. Daniel Baldwin
Tel: 011.49.621.4328899.0
Fax: 011.49.621.4328899.50 Tel: 613.771.9991
Email: Rainer.Bachert@pluta.net Fax: 613.771.9998

Email: dbaldwin@baldwinlaw.ca

Lawyers for Fitzgibbon Construction Limited

GARDINER ROBERTS LLP KENNALEY CONSTRUCTION LAW
Bay Adelaide Centre - East Tower First Canadian Place
22 Adelaide Street West, Suite 3600 Suite 5700 -100 King Street West
Toronto, Ontario M5H 4E3 Toronto, Ontario M5X1C7

Bryan Skolnik Robert J. Kennaley

Tel: 416 865 6600 Tel: 416.886.7310
Fax: 416 865 6636 Fax: 416.700.8185
Email: bskolnik@grllp.com Email: rik@kennalev.ca

Lawyers for Ken Tulloch Construction Ltd.Lawyers for Van Soelen Landscapmg Ltd.

mailto:diane.winters@iustice.gc.ca
mailto:kevin.ohara@fin.gov.on.ca
mailto:Rainer.Bachert@pluta.net
mailto:dbaldwin@baldwinlaw.ca
mailto:bskolnik@grllp.com
mailto:rik@kennalev.ca
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DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto, ON M5K 0A1

Karen Groulx
Tel: 416.863.4697
Email: karen.groulx@dentons.com

Sara-Ann Van Allen
Tel: 416.863.4402
Email: sara.vanallen@dentons.com

Lawyers for the Landlord, 1684567 Ontario 
Inc.

MINISTRY OF THE ENVIRONMENT
AND CLIMATE CHANGE
Kingston District Office

Jim Mahoney
Manager (A)

Tel: (613) 548-6902
Email: james,mahonev@ontario.ca

O'FLYNN WEESE LLP SIOUI MITTS LAW
Barristers & Solicitors Barristers, Solicitors & Notaries
65 Bridge Street East 21 Quinte Street, P.O. Box 397
Belleville, ON K8N 1L8 Trenton, ON K8V5R6

John Mastorakos Stephen M. Sioui
Tel: 613.966.5222 Tel: 613-965-6430
Fax: 613.961.7991 Fax: 613-965-6400
Email: jmastorakos@owtlaw.com Email: smsioui@siouimittslaw.com

William C. King Lawyers for Trenval Business Development
Tel: 613.966.5222 Corporation
Fax: 613.961.7991
Email: wking(a!owtlaw.com

Lawyers for Casa-Dea Finance Limited

SPARK LLP THE TORONTO-DOMINION BANK
169 King Street East, 3rd Floor 143 North Front Street
Toronto, ON MSA 1J4 Belleville, ON K8P3B5

Jeff Rosekat Nicolas O'Reilly
Lawyer & Co-Founder Branch Manager

Tel: 416.639.2151 Tel: (613)966-3347 Ext. 250
Email: jeff@spark.law Fax: (613)966-4596

Email: oreiln(5),tdbank.ca
Lawyers for Stanec Consulting Ltd.

mailto:karen.groulx@dentons.com
mailto:sara.vanallen@dentons.com
mailto:mahonev@ontario.ca
mailto:jmastorakos@owtlaw.com
mailto:smsioui@siouimittslaw.com
mailto:jeff@spark.law
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GOWLING WLG
77 King Street West, Suite 400 
Toronto, ON M5K 0A1

Neil Abbott
Tel: 416.862.3476
Email: neil.abbott@gowlingwlg.com

Lawyers for Bank of Montreal

mailto:neil.abbott@gowlingwlg.com
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kplunkett@airdberlis.com; diane.winters@justice.gc.ca; kevin.ohara@fin.gov.on.ca; 
Rainer.Bachert@pluta.net; dbaldwin@baldwinlaw.ca; rjk@kennaley.ca; 
james.mahoney@ontario.ca; shutchison@city.belleville.on.ca; oreiln@tdbank.ca; 
bskolnik@grllp.com; sventon@foglers.com; kmovat@foglers.com; karen.groulx@dentons.com; 
sara.vanallen@dentons.com; achachula@gillespielaw.ca; smsioui@.siouimittslaw.com; 
neil.abbott@gowlingwlg.com; msolmon@srglegal.com: rmacdougall@foglers.com;
jeff@spark.law; wking@owtlaw.com

28991736.11
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