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NOTICE OF MOTION
The applicant (appellant), SusGlobal Energy Belleville, Ltd., will make a Motion to a Judge
on Friday, December 7, 2018 at 10:00 a.m., or as soon after that time as the Motion can be heard at
the court house, 130 Queens Street West, Toronto, Ontario, M5H 2N5.
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PROPOSED METHOD OF HEARING: The Motion is to be heard
[ ]

in writing under subrule 37.12.1(1) because it is;

[ ]

in writing as an opposed motion under subrule 37.12.1(4);

[X]

orally.

THE MOTION IS FOR
(a)

An Order, that the Fresh as Amended Notice of Appeal was properly served and
filed pursuant to s.6 of the Courts ofJustice Act',

(b)

In the alternative, if this Court determines that this appeal is pursuant to s.193 of
the Bankruptcy and Insolvency Act, then if this court determines that the appeal is
governed by s. 193(c), then the Appellant seeks:
(i)

An Order nunc pro tunc, extending the time for serving and filing the Notice
of Appeal from 10 days to 29 days;

(c)

In the further alternative, if this Court declares that this appeal requires leave to
appeal pursuant to s. 193(e) of the Bankruptcy and Insolvency Act;
(i)

An Order granting the applicant/appellant Leave to Appeal the Decision of
the Honourable Justice McEwen dated May 17,2018 (hereinafter “Reasons
for Decision” or “Decision”);

(ii)

An Order nunc pro tunc extending the time for serving and filing the Fresh
as Amended Notice of Appeal from 10 days to 29 days;
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(d)

The cost of this Motion, or in the alternative the costs of this motion be reserved to
the panel hearing the appeal; and,

(e)

Such further and other Relief as to this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE
Context and Chronology
(f)

The applicant/appellant, SusGlobal Energy Belleville Limited, (“SusGlobal”) is a
provincially incorporated corporation in Ontario that carries on the business of
operating an organic composting and recycling facility at 704 Philipston Rd.,
Belleville, Ontario (the “Site”). Part of the Site includes the Tipping Building
(where organic waste is stored prior to it being processed into compost).

(g)

On April 13,2017, the respondent/responding party, BDO Canada Limited (“BDO”
or “Receiver”) was appointed the Receiver by the Order of the Honourable Justice
Hainey (“Order”) of the assets, undertakings and properties of each of Astoria
Organic Matters Ltd. and Astoria Organic Matters Canada LP (collectively the
“Debtors”) acquired for, or used in relation to the business carried on by the
Debtors, including all proceeds thereof (collectively, the “Property”)

(h)

Under the terms of the Order, the Receiver was empowered and authorized to
market any or all of the Debtors’ Property including developing a formal sale
process to advertise and solicit offers with respect to the sale of the Property.

®

The Order appointing the Receiver was made pursuant to s. 101 of the Courts of
Justice Act and s.243 of the Bankruptcy Insolvency Act (“BIA ”).
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(j)

The Order was not pursuant to s.215 of the BIA for an interim receiver, which is
restricted to s.46, 47 and 47.1 of the BIA (and other bankruptcy representatives
such as trustees in bankruptcy). Furthermore, s.215 of BIA has no application to a
s.243 Court Appointed Receiver.

(k)

The Debtors previously carried on business of operating an organic composting and
recycling facility at the Site (the “Business”).

(t)

The Debtors produced Category A Compost by processing organic waste which
included, but is not limited to: leaf and yard waste; biosolids; and wastewater
treatment effluent which contained coliform bacteria and metal contaminants,
among other things (collectively, the “Organic Waste”).

(m)

Pursuant to the Amended Environmental Compliance Approval Number 03317UTRSS (the “EGA”) which was issued to the Debtors on August 7, 2015, the
Debtors were obligated to ensure that no more than 150 metric tonnes (“MT”) (wet
weight) of Organic Waste was stored in the Tipping Building.

(n)

Paragraph 16 of the Order addresses the limitation on the environmental liability of
the Receiver, xmless, the Receiver chose to carry on the Business, which it did.
Furthermore, when it did do so it was obligated to comply with para 10(i) of the
Order and the ECA/EPA, and in particular, comply with the storage limitation of
150 metric tonnes (“MT”) in the Tipping Building.
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(o)

In May of 2017, SusGlobal initiated conversations with the Receiver for the
purchase of the some of the Property. An Asset Purchase Agreement (the “APA”)
for specific assets of the Debtors was discussed (the “Purchased Assets”).

(p)

On July 27, 2017, the Receiver entered into an APA with SusGlobal, for the
Purchased Assets. The APA included an “As Is Where Is” clause.

(q)

SusGlobal relied on the fact that the Receiver, chose to take possession of the
Property and operate the Business, that paragraph 16 of the Order required the
Receiver, a court officer, to operate the Site legally and in compliance with the
Order and all laws, including, but not limited to, all environmental laws and the
EGA.

(r)

The phrase “As Is Where Is” in the APA meant that the assets purchased would be
operated by the Receiver in compliance with the Order and the EPA and EGA in
that the Receiver chose to take possession and operate the business.

(s)

The APA was subsequently amended on August 1, 2017, August 29, 2017, and
September 14,2017.

(t)

On September 15, 2017, the closing date SusGlobal and the Receiver closed the
APA for $7,782,752.08 plus the amount of the Assumed Liabilities, as defined and
set out in the APA (the “Purchase Price”). The Assumed Liabilities did not include
liabilities that were created during the receivership as a result of the conduct ofthe
Receiver, a court officer, that were in breach of the Order and the EPA and the
conditions of the EGA.

5
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(u)

The Receiver did in fact, occupy the Site and did take control, care, charge,
possession and management of the Debtors’ Property and the Site. As such, the
Receiver was required to comply with the conditions of the EGA, pursuant to s. 186
(3) of the Environmental Protection Act (Ontario) (the “EPA”) and paragraph 16
and 10(i) of the Order.

SusGlobal discovers 10 times the permissible amount of biosolids in Tipping Building
(v)

After taking possession of the Site, SusGlobal learned that there was far in excess
of 150 MT of organic waste inside the Tipping Building, and subsequently learned
that the amount stored in the Tipping Building increased continually during the
receivership to the point where it was ten times the amount by the closing date of
September 15,2017.

(w)

As a result, SusGlobal notified the Ministry of the Environment and Climate
Change (the “MOECC”) of the excessive inventory in the Tipping Building. The
MOECC required SusGlobal to implement a management plan to process the
excessive inventory in the Tipping Building to ECA compliance.

(x)

SusGlobal carried out this management plan over a number of months. In doing so
it was required to:
(i)

turn away lucrative composting contracts from various vendors in order to
first process the excessive biosolids in the Tipping Building;

(ii)

convert its operations from Class A Compost facility to Class B Compost
facility. Class B Compost could not be sold to the general public and

6
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SusGlobal was not able to generate any revenue from its compost during
this period of time.
(y)

The Receiver’s failures to comply with the Order, the EPA and the EGA
requirements caused SusGlobal to incur a significant expense to clean up the
excessive biosolid waste in the Tipping Building and in order to be in compliance
with the EPA/ECA.

(z)

This also took a considerable amount of time and in doing so SusGlobal incurred
damages.

(aa) SusGlobal notified the Receiver of the loss suffered and that this misconduct was not
disclosed to Susglobal.
(bb) SusGlobal was entitled to rely on the Order when it entered into the APA and closed
the transaction for almost $8,000,000.
(cc) Accordingly, in December of 2017, SusGlobal brought a motion for leave to sue the
Receiver for damages as a result of the amount of biosolid waste that was stored in
the Tipping Building during the receivership carriage of 23 weeks (April 13, 2017
to September 15, 2017) being far in excess of 150 MT (wet weight) on a continual
increasing basis during the receivership. That this amount exceeded the permitted
amount pursuant to the terms and conditions of the EGA and pursuant to
s.20.2 and s.20.3 of the Environmental Protection Act (“EPA”). The motion was
amended on January 18, 2018.
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(dd) The motion for leave to sue the Receiver was heard on February 21, 27 and March 5,
2018 before the Honourable Justice McEwen.
(ee) The decision was reserved and written reasons were released on May 17, 2018
(“Decision”). His Honour in his written reasons dismissed SusGlobal’s motion for
leave to sue the Receiver.
SusGlobal Service of the Notice of Appeal
(ff) On or about May 17, 2018, Marc M. Hazout of SusGlobal reviewed the Reasons for
Decision and intended to appeal the Decision but could not do so until a Board of
Directors meeting of the parent company SusGlobal Energy Corp. (“Corp”), a fully
reporting United States Issuer, was held and the appropriate approval was obtained.
(gg)

On June 5, 2018 that Board of Directors were advised of the Decision.

(hh) O June 8, 2018 that Board of Directors deliberated on the merits of proceeding with
the appeal of the Decision.
(ii)

On June 12,2018 the Board of Directors of Corp. unanimously provided approval to
appeal the Decision by corporate resolution.

(jj)

On June 15,2018 SusGlobal instructed its counsel to proceed with the Appeal.

(kk) On June 15,2018, SusGlobal’s counsel served a Notice of Appeal and served its Fresh
as Amended Notice of Appeal on June 18,2018.

8
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SusGlobal states that no Leave for Appeal and/or Extension of time to serve the Fresh as
Amended Notice of Appeal is required
(11) The Order under which the Receiver was appointed was pursuant to section 243 of the
Bankruptcy and Insolvency Act (“BIA”) and section 101 of the Courts ofJustice Act
(“CJA”).
(mm) As the Order appointing the Receiver was made under both s.243 of BIA and s.101
of CJA - SusGlobal takes the position that the civil judgement rules apply and the
appeal time period is 30 days pursuant to s.6 of the CJA. The fact that the Order
was also made under s.243 of the BIA does not prevent or trump the jurisdiction
under the CJA applying to this appeal.
(nn) As such, SusGlobal relies upon section 6 (1) (b) of the CJA as the Decision of the
Learned Judge is final and leave to appeal is not required. Furthermore, that the
Fresh as Amended Notice of Appeal was served on June 18, 2018, being 29 days
and within the applicable 30 day appeal period under the CJA.
(oo) Section 215 of the BIA does not apply to receivers appointed pursuant to section 243
of the BIA and section 101 of the CJA, nor to a receiver ’ s report made pursuant to an
order of the Court, by a receiver appointed pursuant to section 243 of the BIA and
section 101 of CJA.
(pp) Section 215 of BIA has no application to a Court Appointed Receiver. This section
applies to interim receivers under section 46, 47 and 47.1 of the BIA (and other
bankruptcy representatives such as trustees in bankruptcy).

9
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Alternative Position - s.193('c~> of BIA
(qq) In the alternative, if this Court determines that this appeal is governed by s.193(c) of
the BIA then SusGlobal seeks an order for the extension of time to serve the Fresh
as Amended Notice of Appeal from 10 days to 29 days.
(rr)

Under s.193(c) of the BIA the monetary value/loss threshold is $10,000.00.

(ss) The motion for leave to sue the Receiver before the Learned Judge was for damages
by a stranger to the receivership, being a purchaser of assets, in the amount of
$755,400.00 as amended (inclusive of HST) sustained by SusGlobal, as a result of
the willful or reckless or gross negligence, conduct of the Receiver during the
Receivership period. Given that this amount far exceeds the $10,000.00 required
under s.193(c) of the BIA no leave to appeal is required.
(tt) The purchaser, not being a creditor or a debtor in the receivership, is entitled to a right
of appeal if the assets purchased were not in accordance with the court order and
the governing legislation which controlled the activities ofthe court officer and were
sold by a court officer, who chose to operate the business;
(uu) SusGlobal requires an extension of time as SusGlobal is governed and managedby six
(6) directors of the Board of Corp. Prior to SusGlobal exercising its right to appeal
the Decision of the Learned Judge Corp was required to hold a Board of Directors
meeting and obtain approval of all six (6) Board of Directors. The Board of
Directors approval could not be obtained until all six (6) members consented to the
proposed resolution.
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(w) Marc M. Hazout the President of SusGlobal intended, on behalf of SusGloabl, to
appeal the Decision within 10 days of receiving the Reasons for Decision but
SusGlobal could not do so until receiving the required approval of the Board of
Directors of Corp.
(ww) On June 12, 2018 the Board of Directors of Corp. unanimously signed a resolution
approving the appeal.
(xx) SusGlobal had a bona fide intention to appeal the Decision within the 10 days appeal
period.
(yy) SusGlobal having received the approval of the Board of Directors of Corp. for to
initiate the Appeal, promptly served the Fresh as Amended Notice of Appeal on
June 18, 2018.
(zz) There is no prejudice to the respondent/responding party in granting the extension of
time to serve Notice of Appeal.
(aaa) The appeal is meritorious and it is in the interests of justice that an extension of time
be granted.
In the Further Alternative Position section 193(61 of BIA
(bbb) In the further alternative, if this Court determines that this appeal is governed by
s.193 (e) of the BIA then SusGlobal seeks an order for leave to appeal and an
extension of time to serve and file the Fresh as Amended Notice of Appeal from 10
days to 29 days.

(ccc) The issues raised on this appeal are of general importance to the practice and
significant to the obligations and duties of Court Appointed Receivers in complying
with provincial Environmental Laws and Court Orders;
(ddd) Another issue raised on the appeal is whether the Receiver can rely on an “As is,
Where Is” clause when it breaches the Order appointing the Receiver, as well as the
EPA and ECA, when those breaches directly affect the value of the assets purchased
under that Order.
(eee) In addition, this appeal raises the jurisdictional question as to what appeal period is
applicable when Orders by the Court are made jointly under both the C JA and BIA.
(fff) The material evidence submitted by SusGlobal on the motion for leave to sue the
Receiver satisfied the evidentiary requirement of a prima facie case, for granting
leave to sue the Receiver. The material evidence was not contradicted, by any
reliable evidence.
(ggg) The Decision is final and the Receivers’ failure to comply with the Order and the
EPA and ECA caused SusGlobal significant expense to clean up the excess biosolid
waste in the Tipping Building, in order for SusGlobal to be in compliance with the
EPA and ECA. This took a considerable amount of time. SusGlobal could not
manufacture compost for a number of months. SusGlobal sustained damages.
(hhh) If leave to appeal is not granted it will prejudice the rights of SusGlobal. As
SusGlobal was entitled to rely on the fact that a Court Appointed Receiver was
required to comply with the Court Order (appointing that Receiver) (paragraphs
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10(i) and 16) and was required to comply with the applicable environmental
legislation including the ECA/EPA once the receiver decided to operate the
business.
(iii)

The appeal is prima facie meritorious.

(jjj) The reasons for and Order to grant the extension of time to serve and file the Notice of
Appeal are set out in above in the section entitled SusGlobal Service of the Notice
of Appeal.
(kkk) There is no prejudice to the Receiver or the Estate as payment of the funds has been
made to BDC, the Secured Creditor, which payment was made pursuant to a
Consent Order, and is subject to any repayment, if the claim of SusGlobal were to
be successful.
Errors in the Learned Judges Decision (as set out in the Fresh as Amended Notice of Appeal)
(a)

This appeal involves a number of issues as set out in the Fresh as AmendedNotice
of Appeal whereby the Learned Motion Judge (“Judge”) erred in law and on the
facts including but not limited to:

(b)

The Learned Judge erred in law:
L

in treating the motion as if it were a motion for summary judgment, in
making finds of fact, and in making finds of credibility, rather than
determining whether there was a prima facie case based on the conflicting
evidence adduced on the motion, and thereby exceeded His jurisdiction

13

a material witness, Mr. Hamilton the former CEO of the Debtors, materially
changed his “evidence” (in fact, three times) and the Judge failed in not
finding that there was at, the very least, conflicting evidence that supported
a prima facie case against the Receiver if the initial evidence of Mr.
Hamilton was correct and the issue of whether the Receiver breached the
EPA , EGA and the Court Order and whether that conduct was willful
conduct as it was in breach of a court order, or reckless or gross negligence,
should have been reserved to the judge hearing the trial;
once the Judge found that there was a material change in the “evidence” of
Mr. Hamilton, the Judge was not entitled to determine credibility or make
findings of fact related thereto.
in finding that the Pinchin Report should be disregarded when there was no
evidence that the Pinchin Report was disregarded by the Ministry of the
Environment and the only reason the Learned Judge disregarded this report
was because of the change in evidence of Mr. Hamilton, that the Learned
Judge relied upon;
in relying on “documents” that were not evidence, not part of a Receiver’s
Report and had no evidentiary foundation or value.
failed to find on the undisputed documentary evidence that the continuous
increasing amount of bio-solid waste that was delivered from at least midJuly 2017 (when there were 1314 metric tonnes) throughout the 23 week
period of the receivership, supported the basis of the claim that the Receiver

-15-

continually permitted far in excess of the regulatory maximum of 150 MT
of bio-solid waste to be stored in the Tipping Building, throughout the
receivership;
vil

relying on double hearsay evidence and double hearsay evidence of an
unknown person in making findings of fact;

m
(c)

that the Receiver breached the Order of the Court (paragraphs 10(i) and 16)

The Judge erred in law in making a palpable and overriding error of fact in failing
to take into account that:
ix.

there were only 23 Windrows (that is an average of 1 Windrow per week,
not 1 to 1.5 Windrows per week);

x.

based on the amount of bio-solid waste received by wet weight calculated
from the Material Reports and the maximum amount that could be used
from the bio-solid waste delivered, to create these 23 Windrows, there had
to a continual build-up of the waste in the Tipping Building and far in excess
of 150 MT throughout the receivership, or in the alternative, at the very least
there was a triable genuine issue;

xi.

the correct percentages of the mixture of bio-solid waste and yard waste
including woodchips that is mixed with bio-solid waste to produce compost
A, was 1 to 3, as set out in the original “evidence” of Mr. Hamilton that the
Receiver then changed in a subsequent report;
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(d)

The Judge made an error of law in making a palpable and overriding error of fact:
(i)

that there was no evidence to support a finding in paragraph 22 and 75 of
the Reasons for Decision of the Judge that in excess of 500 metric tonnes
were permitted to be continuously present (i.e. stored) in the Tipping
Building.

(ii)

in failing to find that the Receiver demonstrated a very marked departure
from the standards by which a responsible and competent owner of a waste
disposal plant should have conducted itself, in compliance with the
mandatory requirements of environmental legislation.

(e)

The Judge erred in law in failing to find that the Purchaser was entitled to rely on
the fact that a Court Appointed Receiver must comply with the Court Order
appointing the Receiver and must comply with the applicable environmental
legislation (for the business that the Receiver chose to operate) and that any “As Is
Where Is” clause must mean that the business was being lawfully complied with by
the Receiver, or in the alternative that at the very least there was a genuine issue for
trial.

v

(f)

The inherent and equitable jurisdiction of this Honourable Court.

(g)

S.193 ands.243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as
amended;

(h)

The Environmental Protection Act s.20.2 and s.20.3, and s 186(3);

16
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Rule 31 of the Bankruptcy and Insolvency General Rules
©

Section 6 (1) (b) and s.101 of the Courts ofJustice Act, R.S.O. 1990, c. C.43, as
amended;

(k)

Rules 1.04,1.05,2.01,3.02,16,61.03.l,61.04(l)and61.08(l)ofthei?M/^o/Cm/
Procedure R.S.O.1990, Reg. 194, as amended; and,

(l)

Such further and other grounds as the lawyers may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:
(a)

The affidavit of Marc M. Hazout sworn November 14th, 2018;

(b)

The Reasons for Decision dated May 17,2018;

(c)

The Record before the Learned Judge who heard the motion for leave to sue the
receiver, being the Exhibit Book prepared for this Appeal;

(d)

Such further and other evidence as the lawyers may advise and this Honourable
Court may permit.

17

18

-18-

November 22,2018

SOLMON ROTHBART GOODMAN LLP
Barristers
375 University Avenue
Suite 701
Toronto, Ontario
MSG 2J5
Melvyn L. Solmon (LSUC# 16156J)
msolmon@srglegal. com

Tel:
Fax:

416-947-1093 (Ext. 333)

416-947-0079

Lawyers for the applicant/moving party
(appellant)
SusGlobal Energy Belleville, Ltd.

TO:

AIRD & BERLIS
Barristers & Solicitors
181 Bay Street
Suite 1800
Brookfield Place, Box 754
Toronto, Ontario
M5J2Y9
Steve Graff
Tel:
416-865-3406
Fax:
416-863-1515
sgmfftaklirdberlis. com

Kyle Plunkett
Tel:
416-865-3406
Fax:
416-863-1515
kplunkett@airdberlis. com

Lawyers for the respondent (responding party),
BDO Canada Limited

BUSINESS DEVELOPMENT BANK OF CANADA et al.
Applicants

-and-

ASTORIA ORGANIC MATTERS LTD. et al.
Respondents
(Respondents in Appeal)
Court of Appeal File No. C65512
Court File No. CV-17-11760-00CL

COURT OF APPEAL FOR ONTARIO
PROCEEDING COMMENCED AT
TORONTO

NOTICE OF MOTION

SOLMON ROTHBART GOODMAN LLP
Barristers
375 University Avenue
Suite 701
Toronto, Ontario
MSG 2J5
Melvyn L. Solmon (LSUC# 16156J)
msolmon@srglegal. com
Tel: 416-947-1093 (Ext. 333)

Fax:

416-947-0079

Lawyers for the applicant/moving party (appellant)
SusGlobal Energy Belleville, Ltd.
File Number: 17987
RCP-E 4C (May 1, 2016)

TAB 2

Court of Appeal File No. C65512
Court File No. CV-17-11760-00CL

COURT OF APPEAL FOR ONTARIO
BETWEEN:
BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
and
ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS
CANADA LP
Respondents
AND BETWEEN:
SUSGLOBAL ENERGY BELLEVILLE LTD.
Applicant/Moving Party
(Appellant!
and
BDO CANADA LTD.. Court Appointed Receiver of Astoria Organic
Matters Ltd, and Astoria Organic Matters Canada LP
Respondent
^Responding Party!
IN THE MATTER OF the Receivership of Astoria Organic Matters Ltd. and Astoria Organic
Matters Canada LP
AND IN THE MATTER OF an Application pursuant to Rules 14.05(2), 14.05(3)(d), 14.05(3)(g)
and 14.05(3)(h) of the Rules of Civil Procedure

AFFIDAVIT OF MARC M. HAZOUT
I, Marc M. Hazout, of the City of Toronto, MAKE OATH AND SAY:
1.

I am the Director, Chairman and President of SusGlobal Energy Corp. (“Corp”) a fully

reporting U.S issuer and the President of SusGlobal Energy Belleville Ltd. a wholly owned
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subsidiary of Corp, and the Appellant in this proceeding, and, as such, have knowledge of the
matters contained in this affidavit. Where I have relied on the information of others, I have set out
the source of that information and I verily believe that it is true.
2.

This affidavit is in support of the applicant/appellant’s motion for leave to appeal, if

necessary, and for an extension of time to serve the Notice of Appeal from the Decision of the
Honourable Mr. Justice McEwen dated May 17, 2018, if necessary.
3.

The applicant/appellant, SusGlobal Energy Belleville Limited, (“SusGlobal”) is a

provincially incorporated corporation in Ontario that carries on the business of operating an
organic composting and recycling facility at 704 Philipston Rd., Belleville, Ontario (the “Site”).
Part of the Site includes the Tipping Building (where organic waste is stored prior to it being
processed into compost).
4.

On April 13, 2017, the respondent/responding party, BDO Canada Limited (“BDO” or

“Receiver”) was appointed the Receiver by the Order of the Honourable Justice Hainey (“Order”)
of the assets, undertakings and properties of each of Astoria Organic Matters Ltd. and Astoria
Organic Matters Canada LP (collectively the “Debtors”) acquired for, or used in relation to the
business carried on by the Debtors, including all proceeds thereof (collectively, the “Property”).
(Now shown to me and found at the Appeal Exhibit Book Volume 1, pages 17 to 34 (bottom of
page numbers) is a true copy of the Order appointing the Receiver dated April 13,2017).
5.

Under the terms of the Order, the Receiver was empowered and authorized to market any

or all of the Debtors’ Property including developing a formal sales process to advertise and solicit
offers with respect to the sale of the Property.
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6.

The Order appointing the Receiver states that it was made pursuant to s. 101 of the Courts

ofJustice Act and s.243 of the Bankruptcy Insolvency Act (‘‘BIA ”).
7.

The Debtors previously carried on the business of operating an organic composting and

recycling facility at the Site (the “Business”).
8.

The Debtors produced Category A Compost by processing organic waste which included,

but is not limited to: leaf and yard waste; biosolids; and wastewater treatment effluent which
contained coliform bacteria and metal contaminants, among other things (collectively, the
“Organic Waste”).
9.

Pursuant to the Amended Environmental Compliance Approval Number 0331-7UTRSS

(the “EGA”) which was issued to the Debtors on August 7, 2015, the Debtors were obligated to
ensure that not more than 150 metric tonnes (“MT”) of Organic Waste was stored in the Tipping
Building. (Now shown to me and found at the Appeal Exhibit Book Volume 1, pages 121 to 154).
10.

Paragraph 16 of the Order addresses the limitation on the environmental liability of the

Receiver, unless, the Receiver chose to carry on the Business, which it did. Furthermore, when it
did so, it was obligated to comply with paragraph 10 (i) of the Order as well, and the ECA/EPA.
(Now shown to me and found at the Appeal Exhibit Book Volume 1, page 23)
11.

On July 27, 2017, the Receiver entered into an APA with SusGlobal, for the Purchased

Assets. The APA at 3.03 included an “As Is, Where Is” clause. (Now shown to me and found at
the Appeal Exhibit Book Volume 1, pages 40 to 119 is a true copy of the Agreement Purchase
Agreement executed).
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12.

The Receiver chose to take possession of the Property and operate the Business and as a

result, was governed by paragraphs 10 (i) and 16 of the Order as well as the requirement to comply
with all environmental laws, the EPA and the EGA. As such, the Receiver was required to comply
with the conditions of the EGA, pursuant to s.186 (3) of the Environmental Protection Act
(Ontario) (the “EPA”).
13.

The APA was subsequently amended on August 1, 2017, August 29, 2017, and September

14,2017.
14.

The transaction closed on September 15,2017, and SusGlobal paid $7,782,752.08 plus the

amount of the Assumed Liabilities, as defined in the APA (the “Purchase Price”).
SusGlobal discovers that approximately 10 times the permissible amount of biosolids was
Continuously Stored in the Tipping Building
15.

After taking possession of the Site, SusGlobal learned that the Tipping Building had far in

excess of 150 MT of Organic Waste inside the Tipping Building.
16.

Asa result, SusGlobal notified the Ministry of the Environment and Climate Change (the

“MOECC”) of the excessive inventory in the Tipping Building. The MOECC required SusGlobal
to implement a management plan to process the excessive inventory in the Tipping Building to
EGA compliance.
17.

SusGlobal carried out this management plan. In doing so it was required to:
(a)

turn away lucrative composting contracts from various vendors in order to first
process the excessive biosolids in the Tipping Building;
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(b)

convert its operations from Class A Compost facility to Class B Compost facility.
Class B Compost could not be sold to the general public and SusGlobal was not
able to generate any revenue from its compost while in the clean-up phase.

18.

The Receiver’s failures to comply with the EPA and EGA requirements caused SusGlobal

to incur significant expenses both to clean up the excessive biosolid waste in the Tipping Building
in order to be in compliance with the EPA/ECA, and loss of sales during that time to be able to
manufacture grade A compost.
19.

On October 30, 2017, SusGlobal wrote to the Receiver (BDO) seeking reimbursement for

the damages it incurred in the amount of $655,400.00. (Now shown to me and found at the Appeal
Exhibit Book Volume 1, pages 310 to 311).
20.

On November 13, 2017, the Receiver (BDO) responded to SusGlobal’s demand letter by

denying responsibility and any of the damages claimed. (Now shown to me and found at the
Appeal Exhibit Book Volume 1, pages 36 to 38).
21.

In December of 2017, SusGlobal brought a motion for leave to sue BDO Canada Ltd (the

Court Appointed Receiver) for damages that it incurred from the cleanup and lost business
opportunity as a result of the amount of biosolid waste that was stored in the Tipping Building
during the receivership carriage of 23 weeks (April 13, 2017 to September 15, 2017) being far in
excess of 150 MT (wet weight) on a continual increasing basis throughout the receivership.
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22.

25

The motion for leave to sue the Receiver was for leave to bring a claim for damages for

gross negligence or wilful misconduct in the amount of $655,400.00 (inclusive of HST) (amended
to $755,400.00) Sustained by SusGlobal.
23.

I believe the material evidence on that motion demonstrated that on a balance of

probabilities the amount of biosolid waste that was stored in the Tipping Building during the 23
weeks increased on average weekly, and by September 15,2017 exceeded by at least 10 times the
permitted amount of 150 (MT) (wet weight) that could be stored in the Tipping Building pursuant
to the terms and conditions of the Amended Environmental Compliance Approval dated August
7, 2015, pursuant to s.20.2 and s.20.3 of the Environmental Protection Act (“EPA”).
24.

That motion for leave to sue the Receiver was heard on February 21,27 and March 5,2018

before the Honourable Justice McEwen.
25.

The decision was reserved and written reasons were released on May 17, 2018 (“Reasons

for Decision”). Now shown to me and attached hereto as Exhibit “A” is a true copy of the Reasons
for Decision.
26.

On or about May 17, 2018 I received a copy of the Reasons for Decision. His Honour, in

his written reasons, dismissed SusGlobal’s motion for leave to sue the Receiver.
27.

After I reviewed the Reasons for Decision that day, I believed that the Decision was wrong.

I intended to appeal the Decision. However, I could not make that determination alone without
first holding a Board of Directors meeting of Corp and seeking the appropriate approval.

SusGlobal Belleville also claimed reimbursement for the penalty consideration of $100,000.00
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28.

Corp was then governed and managed by six (6) Board of Directors (now seven).

29.

The Board of Directors are situated in separate geographical locations across Ontario.

30.

On June 5,2018 I emailed the Decision to the Board of Directors. In that email, I advised

the Board of Directors that that in order to proceed with an appeal of the Decision, the Board’s
approval would be required. This was necessary, as prior to SusGlobal exercising its right to appeal
the Decision Corp was required to hold a Board of Directors meeting and obtain the required
approval. Now shown to me and attached hereto as Exhibit “B” is a true copy of that email dated
June 5, 2018 (Solicitor-client privileged communications are redacted for all emails).
31.

On June 7, 2018 I emailed the Board of Directors advising that a conference call was

scheduled for June 8, 2018 to discuss among other things SusGlobal’s claim against the Receiver
and the merits to proceed with of an appeal. Now shown to me and attached hereto as Exhibit “C”
is a true copy of that email dated June 7, 2018.
32.

On June 8, 2018 the Board of Directors did hold the scheduled conference call and did

deliberate whether to appeal the Decision.
33.

On June 11, 2018 I emailed to the Board of Directors, a draft copy of the proposed

resolution in the form of a Unanimous Written Consent (“UWC”) (of the Directors in lieu of a
meeting of the Board of Directors of Corp) to approve the appeal of the Decision. In that same
email, I advised that the resolution must be signed unanimously by all directors as it was in lieu of
a regular board meeting. This was done given the urgency of the matter. Now shown to me and
attached hereto as Exhibit “D” is a true copy of that email dated June 11, 2018.
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34.

The Board of Directors approval could not be obtained until all six (6) members had

responded and approved the resolution.
35.

On June 12,2018 the resolution was signed unanimously by email confirmation from each

member of the Board of Directors. Now shown to me and attached hereto as Exhibit “E” is a true
copy of that email dated June 12,2018 evidencing that that had occurred.
36.

On June 15, 2018 I notified SusGlobal’s counsel, with respect to the Board of Directors

meeting and their decision and the instructions and approval received to initiate the appeal process
(Solicitor-client privilege is not being waived).
37.

The Notice of Appeal was served on June 15, 2018 and a Fresh as Amended Notice of

Appeal was served on June 18, 2018. Now shown to me and attached hereto as Exhibit “F” is a
true copy of that Fresh as Amended Notice of Appeal.
38.

This affidavit is sworn in support of the SusGlobal’s motion and for no improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario on
November 14, 2018

Commissioner for Taking Affidavits

MARC M. HAZOUT
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HEARD: February 21 and 27,2018 and
March 5,2018

REASONS FOR DECISION
MCEWEN J.
[1]
The.issue to be determined on this motion is whether I should grant leave to allow
SusGlobal Energy Belleville Ltd. (“SusGlobal”) to commence a claim against BDO Canada Inc.
(“BDO”) in its capacity as Court-appointed receiver of Astoria Organic Matters Ltd. and Astoria
Organic Matters Canada LP (“Astoria”) for damages for gross negligence, or in the alternative,
willful misconduct, and breaching the Asset Purchase Agreement and the order of Justice Hainey
dated April 13, 2017.
OVERVIEW
[2]
Astoria was located in Belleville (the “facility”). It operated a business that made
Category A compost. It created Category A compost by processing a mixture of leaf and yard
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suspended except with the written consent of the Receiver or leave of this
Court, provided however that this stay and suspension does not apply in
respect of any “eligible financial contract” as defined in the BIA, and
further provided that nothing in this paragraph shall (i) empower the
Receiver or the Debtors to carry on any business which the Debtors is not
lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors from
compliance with statutory or regulatory provisions relating to health, safety
or the environment, (iii) prevent the filing of any registration to preserve or
perfect a security interest, (iv) prevent the registration of a claim for Hen, or (v)
prevent the registration and perfection of the claim for lien of Ken Tulloch
Construction Ltd., but for greater certainty, no further steps or proceedings shall
be taken in the context of any such claim. [Emphasis Added]
LIMITATION ON ENVIRONMENT LIABILITIES
16.
THIS COURT ORDERS that nothing herein contained shall
require the Receiver to occupy or to take control, care, charge, possession or
management (Separately and/or collectively, “Possession”) of any of the
Property that might be environmentally contaminated, might be a pollutant
or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law
respecting the protection, conservation, enhancement, remediation or
rehabilitation of the environment or relating to the disposal of waste or
other contamination including, without limitation, the Canadian
Environmental Protection Act, the Ontario Environmental Protection Act, the
Ontario Water Resources Act, or the Ontario Occupational Health and Safety
Act and regulations thereunder (the “Environmental Legislation”), provided
however that nothing herein shall exempt the Receiver from any duty to
report or make disclosure imposed by applicable Environmental
Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver’s duties and powers under this Order, be deemed to be
in Possession of any of the Properly within the meaning of any Environmental
Legislation, unless it is actually in possession, [Emphasis Added]
LIMITATION ON THE RECEIVER’S LIABILITY
17.

THIS COURT ORDERS that the Receiver shall incur no liability

or obligation as a result of its appointment or the carrying out the
provisions of this Order, save and except for any gross negligence or Willful
misconduct on its part, or in respect of its obligations under sections 81.4(5) or
81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing
in this Order shall derogate from the protections afforded the Receiver by section
14.06 of the BIA or by any other applicable legislation. [Emphasis Added]

[9]
As can be seen SusGlobal requires leave of this court to commence the action. Further,
BDO shall incur no liability unless SusGlobal can establish that it was grossly negligent or
engaged in willful misconduct.
[10] SusGlobal’s claim of gross negligence and willful misconduct stem from one allegation.
That allegation is that as of the date of closing, September 15, 2017, there was between
approximately 1,300 MT and 2,100 MT of organic waste in the Tipping Building.
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350, 590 A.R. 156, at para, 39. The motions judge applied this test,
and I agree that this is the proper test.
[16] In a case such as this, where EDO’s liability has been limited to gross negligence or
willful misconduct, linust therefore determine whether the evidence discloses aprima facie case
that EDO demonstrated a very marked departure from the standards by which reasonable and
competent people in such circumstances would have acted or conducted themselves, or in a
manner such that it knew what it was doing was wrong or was recklessly indifferent to its
conduct, In conducting the analysis I am not engaging in an investigation on the merits but rather
simply assessing whether there is a sufficient evidentiary basis to satisfy the test.
[17] For the reasons below I am of the view that the evidence does not disclose a primafacie
case of gross negligence or willful misconduct against EDO and that leave ought not to be
granted to pursue an action,
ANALYSIS
Introduction
[18] This motion was lengthy and hard fought. The parties filed numerous briefs and provided
me with a number of charts, photos, and chronologies during the hearing of the motion. I do not
propose to deal with each and every dispute raised by the parties. These reasons will focus on the
three submissions made by SusGlobal at the motion in support of its motion and the provisions
of the APA.
[19] Before I commence my review of SusGlobal’s primary three submissions I wish to note
that, overall, SusGlobal’s motion fails due to its inability to produce credible and reliable
evidence to support its claim of excess organic waste in the Tipping Building, For example, it
failed to produce any eye-witness evidence from its own employees notwithstanding it had
ample access to the facility, including the Tipping Building, prior to closing and as of September
15, 2017 when it alleges the excess organic materials were contained in the Tipping Building, It
also failed to provide any credible and reliable evidence from other sources who attended at the
site before and after closing, including personnel from the Ministry of the Environment and
Climate Change (the “MOECC”), Mr, Ben Hamilton (“Ben Hamilton”), the former operations
manager of Astoria, who was retained by SusGlobal post-closing as a site supervisor, and its
other employees, operators or consultants.
[20] Instead, in an attempt to establish a prima facie case of willful misconduct and/or gross
negligence, SusGlobal relies upon a convoluted mixture of document review, photograph
analysis, and self-proclaimed expert evidence. SusGlobal’s case is not helped by the fact that at
various times in these proceedings it has alleged that the excess organic waste weighed
approximately 1,300 MT or 1,500 MT or 2,100 MT.
[21] It is also important to note from the outset that, notwithstanding the fact that SusGlobal
relies upon the provisions of the ECA which stipulates that no more than 150 MT of organic
waste can be stored in the Tipping Building, SusGlobal conceded in oral argument that it was not
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•

The report is not attached to an affidavit which insulated Mr. Pora from crossexamination,

•

In December 2017 Mr. Pora was employed by SusGlobal. It was at that time he was
asked by Mr. Hamaliuk, SusGlobaPs CEO, to review the photographs and prepare a

♦

Mr. Pora notes in his report that he was hired as an operations consultant at SusGlobal.
He fails, however, to establish that he has any special or peculiar knowledge through
study or experience which would qualify him to prepare an expert report based on a
review of the photographs,

•

Having been hired in November 2017 by SusGlobal, Mr. Pora was not present during the
relevant time period when BDO was operating the facility. His report is restricted to a
review of series of photographs to determine inventory levels of organic waste as of
September 2017. He has no firsthand knowledge of the amount of organic waste that was
in the Tipping Building prior to his being hired at SusGlobal.

[29] In my view, based on all the above, no weight can be placed on Mr. Pora’s report. He
lacks the objectivity required of an expert, has not established any particular expertise to conduct
a review of the photographs and has no firsthand knowledge of the issue in question. Any one of
these issues would, in and of itself, be of concern but taken cumulatively I am unable to place
any confidence in Mr. Pora’s analysis of the photographs,
[30] Further, both Mr. Pora’s and Mr. Hamaliuk’s photograph analyses, are fatally flawed. Mr.
Ilamaliuk, like Mr. Pora, relied upon the BDO photographs taken in September 2017.
[31] Their analyses simply involved them looking at the photographs and then, by estimating
the size of the building and assuming the organic waste had a uniform height of two meters,
estimating the amount of organic waste.
[32] In my view, this is a highly unscientific and inaccurate way to try to conduct such a
review for two primary reasons:
a) A review of these photographs clearly shows that the organic waste was not piled at a
uniform height of two meters; and
b) the photographs show that, notwithstanding the assumptions of Messrs. Hamaliuk and
Pora that organic waste could be stored throughout the building, large machinery was
stored at the rear of the building. Messrs. Hamaliuk and Pora prepared their estimates on
the assumption that the entire Tipping Building would have been filled with organic
waste. This simply could not be the case since the machinery takes up a considerable
amount of space in the Tipping Building.
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[40] While it is true that Pinchin did detect odour emissions in the Tipping Building that were
considerably higher than expected, the proposed solution was simply to place a layer of
woodchips on top of the bio-solids to reduce exposure of the bio-solids to ambient air.
[41] Furthermore, the record demonstrates that the MOECC, who reviewed the reports,
determined that there had been an error in how the source testing was completed in the Compost
Buildings and therefore any excessive odours from those buildings were of little importance,
Subsequently, the MOECC also attended in August 2017 to investigate an odour complaint and
actually toured the Tipping Building that time, It was determined that the odour was not being
generated from the Tipping Building but was a result of an off-site odour which was agricultural
based.
[42] Ultimately, the MOECC agreed that any source testing could be delayed and could be
redone in spring/summer of 2018. It was apparent that the MOECC was largely unconcerned
with the contents of the Pinchin and Stantec reports.
[43] Of further importance is the fact that Ms. Katy Potter, an employee of the MOECC who
attended at the site, agreed via an email exchange with BDO on December 6, 2017 that the
MOECC found no reason to assess the Tipping Building. It was determined that the on-site
odour was not being generated from the Tipping Building but that it was off-site and it was
agriculturally based.
[44] Perhaps of the greatest significance is another email that Ms. Potter sent to BDO on
November 8, 2017 wherein she confirmed that she did a site visit with “an outside
operator/consultant” of SusGlobal on September 26, 2017. That operator/consultant provided
Ms. Potter with an estimate of 400 MT of organic waste in the Tipping Building. This is within
the acknowledged acceptable range and is in keeping with the estimates, referred to above,
provided by Allan Hamilton.
[45] I have not noted each and every document that was provided to me by SusGlobal (or for
that matter BDO) in my review of the Pinchin/Stantec Reports. Suffice to say, however, that the
aforementioned documentation, which in my view is the most significant, docs not support an
allegation that there was excess organic waste in the Tipping Building during the time BDO was
in possession, The exercise that I was put to by SusGlobal amounts to a review of e-mails and
other documents prepared by persons who did not provide direct evidence on this point, often
lacking context and leading to no real reliable conclusions. If anything the e-mails and
documents suggest that Pinchin itself had no knowledge of the amount of organic waste in the
Tipping Building, nor was the MOECC concerned of either the amount of organic waste in the
Tipping Building or the odour sampling.
[46] In my view, therefore, there is no credible evidence in the Pinchin or Stantec Reports to
suggest excess organic waste. Further, given the above, there was no reason for BDO to advise
SusGlobal of any alleged difficulties.
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[55] The analysis that was performed by BDO in its Supplement to the Fourth Report to the
Court demonstrates why this is an error, In that report BDO analyzed Mr. Hamaliuk’s
calculations and identified what I accept to be the flaw. Mr. Hamaliuk, based on the fact that
Grade A compost is comprised of 25% organic waste on a dry weight basis and 75% leaf/yard
waste (therefore 1 part organic waste per 3 parts leaf/yard waste) that this would result in
windrows that consist of 125 MT of organic waste and 375 MX leaf/yard waste.
[56] The flaw is that, by volume, however the 1:3 part ratio equals approximately 1:1 by
actual weight. This stems from the fact that organic waste is naturally heavier. This would result
in the windrows not consisting of 125 MT of organic waste (assuming a windrows is 500 MT in
total weight) but rather 250 MT. A 500 MT windrow would consist of 250 MT of organic waste
as opposed to the 125 MT advanced by Mr. Hamaliuk. BDO’s argument demonstrates that Mr.
Hamaliuk’s assumption in his calculations that one part organic waste would weigh the same as
one part leaf/yard waste is incorrect. That this renders Mr. Hamaliuk’s and Mr. Pora’s
calculations meaningless,
[57] For ease of reference, I set out below the BDO1 analysis as set out in the Supplment to
the Fourth Report:
2.0 Incorrect Statements/Facts in the Supplemental Hamaliuk Affidavit
2.0,1
The Supplemental Hamaliuk Affidavit outlines Mr. Hamaliuk's
understanding of the Environmental Compliance Approval (“ECA”) and
applicable guidelines to perform a series of calculations relating to the mix of
Wind rows and the quantum of bio-solids inventory in the Tipping Building,
Based upon his calculations, Mr. Hamaliuk asserts that the Receiver could not
have processed die quantum of bio-solids that were received during the
receivership period. As outlined further below, the Receiver disagrees with this
assertion.
2.0.2
We have reviewed the Supplemental Hamaliuk Affidavit in support: of
the SusGlobal Claim and the Receiver is of the view that the information
contained therein is misleading. The Receiver continues to rely on the previous
statements provided In the Fourth Report to the Court and prior reports. The
Ontario Compost Quality Standards (the “Compost Standards”) provided at
Tab 1 of the Supplemental Hamaliuk Affidavit provide several requirements in
respect of compost and composting facilities. All weights for the materials
processed at Astoria provided at Tab 2E of the Hamaliuk Affidavit Included
in the SusGlobal Motion is natural or "wet" weight of the materials.
However, the information in the Compost Standards is premised on "dry
weight" which Mr. Hamaliuk noted, but omitted from the: calculations
included in the Supplemental Hamaliuk Affidavit. Such an omission renders
these comments and submissions meaningless.

1 The analysis refers to "bio-solids”, which I describe in these reasons as organic waste,
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[60] I should note, that in addition to SusGlobal taking issue with Allan Hamilton’s
calculation, they also alleged he knowingly misrepresented the amount of organic waste in the
Tipping Building.
[61] First, I do accept that there were problems with Allan Hamilton’s calculations - he had to
correct them once and ultimately explain another error/misstatement. I do however accept the
final calculations as being generally accurate since, as noted, they generally correspond with the
BDO calculations and the estimate provided by the SusGlobal operator/consultant.
[62] Further, Allan Hamilton was one of the best people to comment on the amount of organic
waste in the Tipping Building. He also provided a diagram to illustrate the design, layout, and
raw materials stored in the Tipping Building which support his estimate of approximately 400
MT. SusGlobal took no steps to try to elicit evidence from Allan Hamilton or examine him with
respect to his conclusions for the purposes of this motion. There is no credible or reliable
evidence in. this motion to support the bald allegation that Allan Hamilton was dishonest or
manipulated the numbers.
[63] Of interest, however, is the fact that emails passed between Allan Hamilton and Mr.
Hamaliuk in September 2017. In those emails Mr. Hamaliuk indicated that the facility would be
closing and processing would be limited. Mr. Hamilton expressed concern that this would
stagnate the process to create Grade A compost and it would take weeks to recover. This affords
some insight as to operations post-closing which may have led to a buildup of organic Waste.
[64] SusGlobal also takes great issue with much, if not all of Allan Hamilton’s evidence,
including, but not limited to his observation that on average 1-1.5 windrows Were created per
week. I have reviewed all of this evidence and find that while his use of words, may at times,
have been imprecise, I do not have any qualms concerning credibility. Once again, SusGlobal,
had it seen fit, could have had Allan Hamilton testify to put evidence squarely before this court.
It did not. It is also interesting to note that while SusGlobal takes aim at Allan Hamilton’s
credibility, Mr. Hamaliuk also provided inaccurate information in his November 4,2017 email to
BDO where he claimed to have pictures and MQECG estimates of inventory over 1,500 MT
when this was not the case. This is incorrect and was either a mistake or an exaggeration. In my
view, all this underscores the fact that both sides attempted to raise credibility issues that were of
little assistance.
[65] Other than Mr. Hamaliuk’s photograph review and calculations, I should note that he also
provided affidavit evidence containing a number of assumptions on his part. In my view, this
affidavit evidence as to the amount of organic waste in the Tipping Building is of no probative
value. I do not propose to repeat each and every instance of the evidence but examples of
recitation of bald, substantiated statements are contained in paragraphs 48, 49, and 61 of his
November 29, 2017 affidavit. It was in this affidavit that Mr. Hamaliuk came up with the
estimate of 1,500 MT.
[66] Last, it also worth noting that in the event that there was an accumulation of Organic
waste after SusGlobal took possession of the facility there are notations from both Ben and Allan
Hamilton that SusGlobal failed to purchase equipment at the facility to maintain the level of
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[70] Even if SusGIobaTs evidence, taken at its highest, is true, the amount of excess organic
waste that they now complain of was in plain view. BDO made the facility available to
SusGlobal and representatives of SusGlobal did tour the facility on numerous occasions. They
also had full access to, and did review, relevant data. This is not a case of any form of hidden or
latent defect. There is also no credible or reliable evidence that BDO knowingly concealed
information.
[71]

As a result, in my view, s. 3.03 absolves BDO of any liability.

[72] In this regard, I rely upon the decision of Justice Lax in Antorisa Investments Ltd. v.
172965 Canada Ltd. (2006), 82 O.R. (3d) 437 (Ont. S.C J.), wherein she held:
77
A plaintiff cannot rely on its own lack of diligence to fix
responsibility upon the defendant. Nor do I see why the law should
come to the assistance of a purchaser in these circumstances. As
Master Funduk stated in Toffoli v; Rozenhart:
... It cannot seriously he argued that the essential terms of
an agreement for the sale of land disappear because title is
transferred to the purchaser.
That submission, if indeed that is what is submitted, would mean
that a purchase "as is" is a purchase "as is" until title is transferred
and stops being a purchase "as is" the moment title is transferred.
That is just not sensible, intellectually or legally.
78
The law already provides some protection for a purchaser to
ameliorate the consequences of the caveat emptor doctrine. Fraud,
mistake and negligent misrepresentation can be the basis for an
action for rescission or damages. A vendor may also be liable to a
purchaser for hazards on a property, if a cause of action for latent
defect is made out, Antorisa concedes that no cause of action lies
against the defendants, presumably because the decision of the
Ontario Court of Appeal in Tony’s Broadloom would appear to
foreclose such a claim in circumstances where the purchaser has
had the opportunity to conduct its own diligence.
[73] This conclusion is consistent with the decision of Justice Wilton-Siegel in Crate Marine
Sales Ltd,, Re, 2017 ONSC 178, where he also dealt with the issue of purchased assets on and
“as is, where is” basis (see paras. 28, 29, and 45). In that case, as is this case, there were no
representations or warranties negatively affecting BDO.
[74] Based on the circumstances surrounding the purchase and the aforementioned provisions
of the APA, it can now not complain of gross negligence or willful misconduct.
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Marc M. Hazout <mhazout@susglobalenergy.com>
June 5, 2018 4:18 PM
Gerald Hamaliuk; Gordon Miller; Gordon Miller (ecoguy@gmail.com);
'vincent.ramoutar@gmail.com'; Vincent Ramoutar; Laurence W. Zeifman
(lwz@zeifmans.ca); Ryan Duffy (rduffy@blackstoneenergy.com); Marc M. Hazout
Ike Makrimichalos; Donna Saunders
Re: SusGlobal Energy Belleville Ltd. Claim Against BDO Canada Limited
Letter to M. Solmon - June 5, 2018.pdf; 2018.05.28 Ltr to Clients.PDF; Business
Development Bank of Canada v. Astoria Organic Matters Ltd..pdf

To the Board of SusGlobal Energy Corp.:

Please be advised that we received Justice McEwen's decision dated May 17, 2018, and unfortunately our
motion was not successful.
We are now also responsible for the other sides' costs.

I am advising the board of the status of claim and would have to consent by resolution should we wish to
proceed with an appeal.
I have attached the 3 following items:
1. Decision Justice McEwen Report
2. Mel Solomon Letter dated May 28, 2018
3. Aird Berlis Letter dated June 5, 2018 counsel for receiver.

Should the board approve and an appeal is agreed to, we will forward UWC (Unanimous Written Consent)
resolution for signature.
The notice of appeal I believe must be filed by June 16, 2018.
Regards,
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SirsGkfeal Energy Corp.
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Rajiv Joshi
'

From:

M

Sent:
To:

Marc M. Hazout <mhazout@susglobalenergy.com>
June 7, 2018 10:16 AM
Gerald Hamaliuk; Gordon Miller; Gordon Miller (ecoguy@gmail.com);
Vincentramouta^gmaiLcom'; Vincent Ramoutar; Laurence W. Zeifman
(lwz@zeifmans.ca); Ryan Duffy (rduffy@blackstoneenergy.com)
Ike Makrimichalos; Donna Saunders
Re: SusGlobal Energy Corp. BOARD CONFERENCE CALL- Friday June 8th 2:00 PM ESI

Cc:
Subject:

To the Board of SusGlobal Energy Corp.:

Please be advised that we have scheduled a Conference Call for discussion and update purposes only, for
Friday June 8th 2:00 PM ESI to discuss and update on the following:
1.

SusGlobal Energy Belleville Ltd. Claim Against BDO Canada Limited

Call in Instructions:

|
|

]

Toll free North America: 877- 394-5901
Local: 416-548-6023
Access code: 5687243

Thank you in advance.

SusGkfcai Energy Curp.
MarcM.HHfnit
Cftairnwiancl Frsstden*
200 Davenport Road
Toronto, Ontario
Canada, M5R IK

I

Tbl Free

J

866.512.SESG (7374)

Faoslmila
416,223.8507

E-mail

mfffl2om@sis^Dt)a{®erBy.com

SusGlobal Energy
Gsrlnfl tor Earthi Jsum*r*

www.susglobalenirey.cwn
A

:

j

Comply

From: Marc M. Hazout
Sent: June 5, 2018 4:18 PM
To: Gerald Hamaliuk (ghamaliuk@susglobalenergy.com) <ghamaliuk@susglobalenergy.com>; Gordon Miller
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Rajiv Joshi
From:
Sent:
To:

Marc M. Hazout <mhazout@susglobalenergy.com>
June 11, 2018 3:02 PM
Gerald Hamaliuk; Gordon Miller; Gordon Miller (ecoguy@gmail.com);
'vincent.ramoutar@gmail.com'; Vincent Ramoutar; Laurence W. Zeifman
(lwz@zeifmans.ca); Ryan Duffy (rduffy@blackstoneenergy.com)
Ike Makrimichalos; Donna Saunders
Re: SusGlobal Energy Belleville Ltd. Claim Against BDO Canada Limited-Appeal UWC
Resolution
Unanimous Written Consent Of The Board June 12, 2018 Appeal.docx

Cc:
Subject:
Attachments:

To the Board of SusGlobal Energy Corp.:

As discussed on the call Friday June 8th, please find attached a consent resolution regarding the Notice of
Appeal, the Motion for Leave to file fresh evidence and the Perfected Appeal of Justice McEwen's decision.
Please be advised that we received Justice McEwen's decision on May 17, 2018, therefore the notice of
appeal must be filed by June 16, 2018.
Please respond by signing the resolution and emailing back or emailing "Approved" in body of email.
The resolution must be signed unanimously by ail directors at this time in lieu of a board meeting.
If a unanimous acceptance response is not received on or prior to end of day Tuesday June 12th a board
meeting will be called for Thursday June 14th to vote on this matter.
Thank you in advance
Regards,

Si&3lobai Energy Cwp.
Mare M. Hazout
CfKtfrnwt aod President
OTOavutpertRoacf

Taro!?, Ontario

Canada, M5R1J2

«3BS
TbRFfBE

866.512.SESG (7374)

416.mS

E-mail

mhfflouKgtsiE^tobslenergycom
www.si>sgbbalsflat®.com
A CawctiNemi Company

SusGlobal Energy*
Caring tor Eartfft

UNANIMOUS WRITTEN CONSENT OF
THE DIRECTORS
IN LIEU OF A MEETING OF THE BOARD OF DIRECTORS
OF
SUSGLOBAL ENERGY CORF.
DATED AS OF JUNE 12, 2018
The undersigned, being all members of the Board of Directors of SusGlobal Energy Corp., a Delaware
corporation (the “Corporation”), do hereby consent to the adoption of the following resolutions by written consent,
without a meeting of the Board of Directors of the Corporation (the “Board”), pursuant to Section 141(f) of the
Delaware General Corporation Law.
WHEREAS, in connection with the Corporation’s wholly owned subsidiary, SusGlobal Energy Belleville Ltd.
(“SusGlobal Belleville”) Claim Against BDO Canada Limited (“BDO”);
WHEREAS, on May 17, 2018, SusGlobal Belleville was not successful with the motion as per Justice McEwen’s
decision;
WHEREAS, on May 28, 2018, the Corporation received a letter from Corporation’s litigation counsel addressing
the merits of an appeal of Justice McEwen’s decision;
WHEREAS, on June 5, 2018 and June 7, 2018 the Corporation received copies of letters from EDO’s counsel in
regards to court costs which the Corporation’s wholly owned subsidiary SusGlobal Belleville is responsible to pay
as a result of not being successful with the motion as per Justice McEwen’s decision for costs;
NOW, THEREFORE, IT IS RESOLVED, that the Notice of Appeal, the Motion for Leave to file fresh evidence
and the Perfected Appeal of Justice McEwen’s decision proceed;
[GENERAL AUTHORIZATION]
RESOLVED, that the Authorized Officers of the Corporation be, and each of them hereby is, authorized and
directed to do or perform or cause to be done and performed all such acts, deeds and things and to make, execute
and deliver, or cause to be made, executed and delivered, all such agreements, undertakings, documents, instruments
or certificates in the name or on behalf of the Corporation, as each such person may deem necessary or appropriate
to effectuate or carry out fully the purpose and intent of the foregoing resolutions; and it is further
RESOLVED, that that all actions, executions, and delivery of documents instruments and agreements taken by any
officer of the Corporation prior to this date relating to the purpose and intent of the foregoing resolution be, and they
hereby are, in all respects approved, ratified, confirmed and adopted as the official acts and deeds of the
Corporation; and it is further
RESOLVED, that this unanimous written consent may be executed in one or more counterparts may be delivered to
the Corporation by facsimile or by an e-mail which contains a portable document format (.pdf) file of an executed
signature page; and it is further
RESOLVED, that the Secretary or any Assistant Secretary or any other officer of this Corporation, be, and hereby
is, authorized to certify as to the adoption of any or all of the foregoing resolutions; and it is further

RESOLVED, that the action taken by this consent shall have the same force and effect as if taken at a meeting of
the Board of Directors of the Corporation, duly called.
[SIGNATURE PAGE TO FOLLOW]

IN WITNESS WHEREOF, the undersigned, being all members of the Board, do hereby execute this
consent as of the date first above written.

BOARD OF DIRECTORS:

/s/ Marc Hazout
Marc M. Hazout
/s/ Gerald Hamaliuk
Gerald P. Hamaliuk
/s/ Vincent Ramoutar
Vincent R. Ramoutar
/s/ Gordon Miller
Gordon E. Miller
/s/ Rvan Duffy
Ryan Duffy
/s/ Laurence Zeifinan
Laurence W. Zeifinan
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UNANIMOUS WRITTEN CONSENT OF
]

THE DIRECTORS

1
IN LIEU OF A MEETING OF THE BOARD OF DIRECTORS
OF
SUSGLOBAL ENERGY CORP.

:>
I

DATED AS OF JUNE 12,2018
The undersigned, being all members of the Board of Directors of SusGlobal Energy Corp., a Delaware
corporation (the “Corporation”), do hereby consent to the adoption of the following resolutions by written consent,
without a meeting of the Board of Directors of the Corporation (the “Board”), pursuant to Section 141(f) of the
Delaware General Corporation Law.
WHEREAS, in connection with the Corporation’s wholly owned subsidiary, SusGlobal Energy Belleville Ltd.
(“SusGlobal Belleville”) Claim Against BDO Canada Limited (“BDO”);
WHEREAS, on May 17,2018, SusGlobal Belleville was not successful with the motion as per Justice McEwen’s
decision;

'■
.j

WHEREAS, on May 28, 2018, the Corporation received a letter from Corporation’s litigation counsel addressing
the merits of an appeal of Justice McEwen’s decision;

I

WHEREAS, on June 5, 2018 and June 7,2018 the Corporation received copies of letters from EDO’s counsel in
regards to court costs which the Corporation’s wholly owned subsidiary SusGlobal Belleville is responsible to pay
as a result of not being successful with the motion as per Justice McEwen’s decision for costs;

^

NOW, THEREFORE, IT IS RESOLVED, that the Notice of Appeal, the Motion for Leave to file fresh evidence
and the Perfected Appeal of Justice McEwen’s decision proceed;
j

[GENERAL AUTHORIZATION]

!

RESOLVED, that the Authorized Officers of the Corporation be, and each of them hereby is, authorized and
directed to do or perform or cause to be done and performed all such acts, deeds and things and to make, execute
and deliver, or cause to be made, executed, and delivered, all such agreements, undertakings, documents, instruments
or certificates in the name or on behalf of the Corporation, as each such person may deem necessary or appropriate
to effectuate or carry out fully the purpose and intent of the foregoing resolutions; and it is further

J

’

RESOLVED, that that all actions, executions, and delivery of documents instruments and agreements taken by any
officer of the Corporation prior to this date relating to the purpose and intent of the foregoing resolution be, and they
hereby are, in all respects approved, ratified, confirmed and adopted as the official acts and deeds of the
Corporation; and it is further
RESOLVED, that this unanimous written consent may be executed in one or more counterparts may be delivered to
the Corporation by facsimile or by an e-mail which contains a portable document format (.pdf) file of an executed
signature page; and it is further

j

1

RESOLVED, that the Secretary or any Assistant Secretary or any other officer of this Corporation, be, and hereby
is, authorized to certify as to the adoption of any or all of the foregoing resolutions; and it is further

58
RESOLVED, that the action taken by this consent shall have the same force and effect as if taken at a meeting of
the Board of Directors of the Corporation, duly called.
[SIGNATURE PAGE TO FOLLOW]

3

IN WITNESS WHEREOF, the undersigned, being all members of the Board, do hereby execute this
consent as of the date first above written.

BOARD OF DIRECTORS:

/s/ Marc Hazout
Marc M. Hazout
/s/ Gerald Hamaliuk
Gerald P. Hamaliuk
/s/ Vincent Ramoutar
Vincent R. Ramoutar
/s/ Gordon Miller
Gordon E. Miller
/s/ Rvan Duffy
Ryan Duffy
/s/ Laurence Zeifinan
Laurence W. Zeifinan
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Court of Appeal File No.
Court File No. CV-17-11760-00CL
COURT OF APPEAL FOR ONTARIO
BETWEEN:
BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
and
r)
I

-J

ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS
CANADA LP
Respondents
AND BETWEEN:
SUSGLOBAL ENERGY BELLEVILLE LTD,
Applicant/Moving Party
('Appellant')

1
and

BDO CANADA LTD.. Court Appointed Receiver of Astoria Organic
Matters Ltd, and Astoria Organic Matters Canada LP
Respondent
(Responding Party)
IN THE MATTER OF the Receivership of Astoria Organic Matters Ltd. and Astoria Organic
Matters Canada LP
AND IN THE MATTER OF an Application pursuant to Rules 14.05(2), 14.05(3)(d), 14.05(3)(g)
and 14.05(3)(h) of the Rules of Civil Procedure
T
FRESH AS AMENDED NOTICE OF APPEAL
THE Appellant, SusGlobal Energy Belleville Ltd. (the “Purchaser”) APPEALS to the
Court of Appeal from the Order of the Honourable Mr. Justice McEwen dated May 17,2018, made
]

at Toronto.
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THE APPELLANT ASKS that the Order be set aside and an order be made granting leave
to the Purchaser to commence an action against the Court Appointed Receiver, BDO Canada
Limited (“Receiver”) of the debtors Astoria Organic Matters Ltd. and Astoria Organic Matters
Canada LP (“Debtors”) and for costs of the motion for leave to sue the Receiver and of the Appeal.
THE GROUNDS OF APPEAL are as follows:
1.

The Learned Motion Judge (“Judge”) erred in law in treating the motion as if it were a

motion for summary judgment, in making findings of fact, and in making findings of credibility,
rather than determining whether there was aprimafacie case based on the evidence adduced on the
motion and thereby exceeded His jurisdiction.
2.

The Judge erred in law in that a material witness, Mr. Hamilton the former CEO of the

Debtors, materially changed his “evidence” (being statements in the Receiver’s Reports). The
initial “evidence” was told to an expert on odor levels in waste disposal businesses (Pinchin Inc.)
in July of 2017. The material change in this “evidence” occurred in the Receiver’s Fourth Report
dated December 8, 2017, which referenced the Receiver’s letter of November 13, 2017 when the
“error” was first raised in response to the claim by the Purchaser. This material change of the
evidence was that the amount of organic waste in the Tipping Building in July 15, 2017 was not
1314 metric tonnes (without Mr. Hamilton or the Receiver advising what the mathematical error
was and what the actual amount was). Furthermore, the amount of 1314 metric tonnes in the
Pinchin Report was consistent with the odor levels measured by Pinchin Inc. The 1314 metric
tonnes was far in excess of the amounts permitted by regulation pursuant to the Environmental
Protection Act. The Judge erred in law and made a palpable and overriding error of fact in not
finding that there was, at the very least, conflicting evidence, that there was a prima facie case if
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the initial evidence of Mr. Hamilton was correct, and the issue of whether the Receiver had
breached the Environmental Protection Act in the Court order, and whether that conduct was
willful or reckless or gross negligence, should be reserved to the judge hearing the trial.
3.

The Judge made an error of law in that, once he found there was a material change (in fact,

three changes) in the material “evidence” of Mr. Hamilton, the former CEO of the Debtors, the
Judge was not entitled to determine credibility or make findings of fact related thereto.
Furthermore, in so doing, he erred in law in discounting the Pinchin Report based on the change in
the “evidence” of Hamilton. The Judge erred in law in failing to find as a fact and follow the
undisputed evidence from the Ministry of the Environment that the most reliable method of
calculating the amount of bio-solid waste that was accumulating in the Tipping Building, was set
out in the November 8,2017 email. As a result, the Judge made a palpable and overriding error of
fact in not calculating the amount of bio-solid waste that was actually delivered as a result of the
Material Reports, compared to the amount that was actually used (which differential was far in
excess of the 150 metric tonnes permitted to be stored in the Tipping Building under the
environmental protection legislation and regulations).
4.

The Judge erred in law in finding that the Pinchin Report should be disregarded when there

was no evidence that the Pinchin Report was disregarded by the Ministry of the Environment, and
the Pinchin Report was based on the expert’s accurate observations of odor levels in mid-July of
2017. This evidence was consistent with the information initially provided by Mr. Hamilton set
out in the Pinchin Report in mid-July 2017 that 1314 metric tonnes of bio-solid waste was in the
Tipping Building in mid-July 2017. There was no documentary evidence that contradicted this.
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5.

The Judge erred in law in relying on “documents” that were not evidence, not part of a

Receiver’s Report and had no evidentiary foundation.
6.

The Judge erred in law in making a palpable and overriding error of fact in that the Judge

failed to find on the undisputed documentary evidence that the continuous increasing amount of
bio-solid waste that was delivered from at least mid-July 2017 (when there were 1314 metric
tonnes) throughout the 23 week period of the receivership, supported the basis of the claim that the
Receiver permitted far in excess of the regulatory maximum of 150 metric tonnes of bio-solid
waste to be stored in the Tipping Building.
7.

The Judge erred in law in making a palpable and overriding error of fact in failing to take

into account that:
i.

There were only 23 Windrows (that is an average of 1 Windrow per week, not 1 to 1.5
Windrows per week, as alleged by Mr. Hamilton as set out in the Receiver’s Fourth
Report);

ii.

Based on the amount of bio-solid waste received by weight calculated from the
Material Reports and the amount that could be used from those bio-solid waste to
create these 23 Windrows, there was far in excess of 1314 metric tonnes (the amount
that was present in July of 2017) of the bio-solid waste in the Tipping Building on
September 15, 2017; and,

iii.

The correct percentages of the mixture of bio-solid waste and yard waste including
woodchips that is mixed with bio-solid waste to produce compost A, was 1 to 3, as set

-5-

out in the original “evidence” of Mr. Hamilton referred to in the Receiver’s Fourth
Report.
8.

The Judge erred in law and made a palpable and overriding error of fact in that there was no

evidence to support a finding in paragraph 22 and 75 of the Reasons for Decision of the Judge that
in excess of 500 metric tonnes were permitted to be continuously present (i.e. stored) in the
Tipping Building.
9.

The Judge made an error of law in making a palpable and overriding error of fact in failing

to find that the Receiver demonstrated a very marked departure from the standards by which a
responsible and competent owner of a waste disposal plant should have conducted itself, in
compliance with the mandatory requirements of environmental legislation.
10.

The Judge erred in law in relying on double hearsay evidence and double hearsay evidence

of an unknown person in making findings of fact and they ought to be set aside.
11.

The Judge erred in law, or in the alternative, erred in law by making a palpable and

overriding error of fact, in finding that there was “no credible evidence in the Pinchin or Stantic
Report to suggest excess organic waste” when that report was
i. consistent with Mr. Hamilton’s initial observations in the middle of July 2017 of 1314
metric tonnes that was reported to Pinchin;
ii. consistent with the actual amounts weighed as set out in the waybills of the amount of
bio-solid waste that was delivered to the Tipping Building during the 23 weeks of the
Receivership; and,
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iii. consistent with the odor levels measured by Pinchin in the Tipping Building set out in its
report.
12.

The Judge erred in law in relying on the “corrected evidence” after the fact of Mr.

Hamilton, which changed his story from the initial Fourth Report of the Receiver, wherein his
calculations initially relied on a ratio of 1 to 3 that was consistent with the amounts delivered and
found in the Tipping Building, as set out in paragraph 2.1.3(2) and Exhibit “I” of the Fourth
Report, and instead relied on the changed “evidence” of Mr. Hamilton of a 1 to 1 ratio set out in the
January 19,2018 Supplement to the Fourth Report. This 1 to 1 ratio was based on a mathematical
calculation not supported by any evidence. In the alternative, there was conflicting evidence that
the Judge was required to refer to the trier of fact by granting leave to sue the Receiver and not
deciding evidentiary disputes of fact on the motion.
13.

The Judge erred in law in failing to find that the Purchaser was entitled to rely on the

assumption that a Court Appointed Receiver would comply with the Court Order appointing that
Receiver and comply with the applicable environmental legislation ( for the business that the
Receiver chose to operate). It is submitted that it would be commercially absurd to interpret the
“as is where is” clause in the Agreement of Purchase and Sale to permit the Receiver, during the
receivership, i.e. prior to the closing, to breach the Court Order and breach the Environmental
Protection Act legislation and regulations, and then require the Purchaser to pay for the cleanup of
the excess waste, and suffer losses, as a result of the Receiver’s misconduct.
14.

The Judge erred in law in making a palpable and overriding error of fact in disregarding the

evidence from the Ministry of the Environment, noted in the email of October 5, 2017 when the
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representative from the Ministry of Environment viewed the Tipping Building in September 2017
after the closing date of September 15, 2017.
15.

The Judge erred in law, or in the alternative erred in law in making a palpable and

overriding error of fact, in failing to find that there was a prima facie case and there were triable
issues, as follows:
i. the Receiver failed to comply with the maximum amount of bio-solid waste permitted to
be stored in the Tipping Building, pursuant to the Environmental Protection Act and
applicable regulations;
ii. that the Receiver breached the Order of the Court (paragraphs 10 and 16);
iii. the breach was either wilful misconduct or at the very least, gross negligence; and,
iv. the evidence submitted by the Purchaser in that regard satisfied the evidentiary
requirement of a prima facie case, for the granting of leave to sue the Receiver (pursuant
to paragraph 17 of the Order).
16.

In the alternative, the Judge erred in law in failing to apply the common-law test for leave

to sue the Receiver rather than the test under Section 215 of the Bankruptcy and Insolvency Act as
section 215 of the BIA is not applicable to Court Appointed Receivers.
17.

Such further and other grounds as counsel may advise from a review of the record.
THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS:
(a)

Section 6(l)(b) of the Courts ofJustice Act.
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(b)

The Order appealed from is a final Order.

(c)

Leave to appeal is not required.

In the alternative, if Section 215 of the Bankruptcy and Insolvency Act applies so that the
Order of the Honourable Mr. Justice McEwen that is the subject matter of this Appeal was made
only pursuant to Section 215 of the Bankruptcy and Insolvency Act then the Appeal is pursuant to
Section 193(c) of the Bankruptcy and Insolvency Act and the Appellant will seek an order
extending the time to serve the appeal from 10 days to 29 days.
In the further alternative, if Section 215 of the Bankruptcy and Insolvency Act applies and
the Order of the Honourable Mr. Justice McEwen was made only pursuant to Section 215 of the
Bankruptcy and Insolvency Act, and if Section 193(e) of the Bankruptcy and Insolvency Act
applies, then the Appellant will seek leave to appeal pursuant to Section 193(e) of the Bankruptcy
and Insolvency Act, and an extension of time for leave to appeal.
Section 215 of the Bankruptcy and Insolvency Act does not apply to receivers appointed
pursuant to Section 243 of the Bankruptcy and Insolvency Act and Section 101 of the Courts of
Justice Act, nor to a receiver’s report made pursuant to an order of the Court, by a receiver
appointed pursuant to Section 243 of the Bankruptcy and Insolvency Act and Section 101 of the
Courts ofJustice Act.
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