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Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
BETWEEN:
BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
-and-

ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS CANADA LP
Respondents

NOTICE OF MOTION
BDO CANADA LIMITED (“BDO”), in its capacity as the Court-appointed receiver (in
such capacity, the “Receiver”), without security, of all of the assets, undertakings and properties
of each of Astoria Organic Matters Ltd. (“Astoria Ltd.”) and Astoria Organic Matters Canada
LP (“Astoria Canada” and together with Astoria Ltd., the “Debtors”), will make a motion to a
Judge presiding over the Ontario Superior Court of Justice (Commercial List) on Monday, July
6, 2020 at 10:00 a.m., or as soon after that time as the motion can be heard, via judicial
videoconference at Toronto, Ontario. Please refer to the conference details attached as Schedule
“A” hereto in order to attend the motion and advise if you intend to join the motion by emailing
Miranda Spence and Kyle Plunkett at mspence@airdberlis.com / kplunkett@airdberlis.com
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR:
1.

An Order substantially in the form of draft order attached at Tab “3” of the Motion

Record, inter alia:
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(a)

if necessary, abridging the time for service and filing of this notice of motion and
the motion record or, in the alternative, dispensing with same;

(b)

approving the Sixth Report of the Receiver dated June 22, 2020 (the “Sixth
Report”), and the conduct and actions of the Receiver set out therein;

(c)

approving the Receiver’s Statement of Receipts and Disbursements for the period
April 13, 2017 to June 22, 2020;

(d)

approving the Receiver’s fees and disbursements for the period August 1, 2018, to
May 31, 2020, and those of its legal counsel, Aird & Berlis LLP (“A&B”), for the
period August 1, 2018, to June 15, 2020, as set out at Appendices “O” and “P” to
the Sixth Report, and accruals thereof through to the discharge of the Receiver
(the “Fee Accrual”); and

(e)

authorizing and directing the Receiver, after payment of the fees and
disbursements of the Receiver and A&B (including, without limitation, the Fee
Accrual), to make a final distribution of the remaining proceeds realized by the
Receiver to BDC, in the amounts set out in the proposed distribution (the “BDC
Distribution”) at Section 5.0 of the Sixth Report;

(f)

effective upon the filing of a certificate by the Receiver certifying that all
outstanding matters to be attended to in connection with the receivership of the
Debtors have been completed to the satisfaction of the Receiver, discharging
BDO as Receiver of the assets, undertakings and properties of the Debtors;

(g)
2.

releasing BDO from any and all liability as set out in the draft Order; and

Such further and other relief as counsel may request and this Honourable Court deems

just.
THE GROUNDS FOR THE MOTION ARE:
(a)

pursuant to the Order of the Honourable Justice Hainey of this Court dated April
13, 2017 (the “Appointment Order”), BDO was appointed as Receiver of all of
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the assets, undertakings and properties of the Debtors (collectively, the
“Property”);
(b)

the Appointment Order was obtained on the application of BDC, the Debtors’
largest secured creditor;

(c)

the Debtors operated an organic recycling facility in Belleville, Ontario;

(d)

as of April 13, 2017, the Debtors were indebted to BDC in the amount of
approximately $6.4 million;

(e)

pursuant to the terms of the Appointment Order, the Receiver was empowered
and authorized to market any or all of the Property on such terms and conditions
of sale as the Receiver deems appropriate and in accordance with the approved
Marketing Process as outlined in Schedule B to the Appointment Order (the “Sale
Process”);

(f)

the Sale Process culminated in a sale transaction with SusGlobal Energy
Belleville Ltd. (“SusGlobal Belleville”), pursuant to which SusGlobal Belleville
acquired certain of the assets and business of the Debtors (the “Sale
Transaction”);

(g)

the Receiver sought and obtained approval from this Honourable Court on August
31, 2017 to complete a Sale Transaction;

(h)

the Sale Transaction with SusGlobal Belleville was completed on September 15,
2017;

(i)

SusGlobal Belleville sought to advance certain claims against the Receiver arising
from the Sale Transaction.

SusGlobal Belleville’s claims were ultimately

dismissed, with costs payable to the Receiver;
(j)

the Receiver has filed with the Court its Sixth Report outlining, amongst others
things: (i) the background of the Debtors’ assets and business; (ii) the actions of
the Receiver since its last attendance before the Court, the closing of the Sale
Transaction, and the proceedings relating to the claims advanced by SusGlobal
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Belleville; (iii) the BDC Distribution, as defined therein; and (iv) the professional
fees and disbursements of the Receiver and A&B;
(k)

the Receiver and A&B have accrued fees and expenses in their capacity as the
Receiver and legal counsel thereto, respectively, which fees and expenses require
the approval of this Court pursuant to the Appointment Order;

(l)

the Receiver’s activities have been reasonable and responsible in accordance with
the Receiver’s mandate as provided by the Appointment Order;

(m)

the administration of the receivership is now substantially complete;

(n)

the Appointment Order authorizes the Receiver to pass its accounts from time to
time, and to include any necessary solicitor fees and disbursements in the passing
of the accounts;

(o)

the other grounds and facts set out in the Sixth Report;

(p)

the inherent and equitable jurisdiction of this Honourable Court;

(q)

the terms of the Appointment Order;

(r)

section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as
amended;

(s)

the provisions of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended;

(t)

rules 1.04, 1.05, 2.01, 2.03, 3.02, 16, 17 and 37 of the Rules of Civil Procedure,
R.R.O. 1990, Reg. 194, as amended; and

(u)

such further and other grounds as counsel may advise and this Honourable Court
may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:
(a)

the Sixth Report, filed herewith; and
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(b)

Date:

such further and other material as counsel may submit and this Court may permit.

June 23, 2020

AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place
Suite 1800, Box 754
181 Bay Street
Toronto, ON M5J 2T9
Miranda Spence - LSUC #60621M
Kyle B. Plunkett – LSUC #61044N
Tel: (416) 863-1500
Fax: (416) 863-1515
Email: mspence@airdberlis.com /
kplunkett@airdberlis.com
Lawyers for the Receiver, BDO Canada
Limited
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Schedule “A”
Conference Details to join motion via Zoom
Join Zoom Meeting
https://zoom.us/j/97217608759?pwd=UndYR1pTY29FTkE0M3ZyTjFPMlVmQT09

Meeting ID: 972 1760 8759
Password: 411504
One tap mobile
+17789072071,,97145272941#,,1#,521351# Canada
+14388097799,,97145272941#,,1#,521351# Canada
Dial by your location
+1 778 907 2071 Canada
+1 438 809 7799 Canada
+1 587 328 1099 Canada
+1 647 374 4685 Canada
+1 647 558 0588 Canada
Meeting ID: 972 1760 8759

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant

And

ASTORIA ORGANIC MATTERS LTD. and ASTORIA
ORGANIC MATTERS CANADA LP
Respondents
Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
PROCEEDING COMMENCED AT TORONTO

NOTICE OF MOTION
(Motion returnable July 6, 2020)

AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place
Suite 1800, Box 754, 181 Bay Street
Toronto, Ontario M5J 2T9
Tel: 416.863.1500
Fax: 416.863.1515
Email: mspence@airdberlis.com /
kplunkett@airdberlis.com
Miranda Spence - LSUC No. 60621M
Kyle B. Plunkett - LSUC No. 61044N
Lawyers for BDO Canada Limited, in its capacity
as Receiver of Astoria Organic Matters Ltd. et al.
40307688.2

TAB 2

Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and -

ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SUBSECTION 243(1) OF THE
BANKRUTPCY AND INSOLVENCY ACT, R.S.C. 1985 c. B-3, AS AMENDED; AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43 AS AMENDED
SIXTH AND FINAL REPORT TO THE COURT
SUBMITTED BY BDO CANADA LIMITED
IN ITS CAPACITY AS RECEIVER OF ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
JUNE 22, 2020
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1.0 INTRODUCTION AND PURPOSE OF REPORT
1.1

Overview

1.1.1 A summary of the events leading up to the receivership and a background of Astoria
(as defined herein) are set out in the First Report to the Court of the Receiver dated
August 16, 2017 (the “First Report”), a copy of which, without appendices, is attached
hereto as Appendix A.
1.1.2 Astoria Organic Matters Canada LP (“Astoria Canada”) is an Ontario limited
partnership. Astoria Organic Matters Ltd. (“Astoria Ltd.” and together with Astoria
Canada, “Astoria”) is an Ontario corporation and the general partner of Astoria
Canada. Astoria previously carried on business from a leased premises municipally
known as 704 Phillipston Rd., Belleville, Ontario (the “Leased Premises”). Astoria
operated an organic processing facility and waste transfer station from the Leased
Premises.
1.1.3 On April 13, 2017 (the “Appointment Date”), BDO was appointed as receiver over the
assets, properties and undertakings of Astoria pursuant to an order (the “Appointment
Order”) of the Ontario Superior Court of Justice, Commercial List (the “Court”). A
copy of the Appointment Order is attached hereto as Appendix B.
1.1.4 The Appointment Order empowered and authorized, but did not obligate the Receiver
to, among other things, market and, subject to Court approval, sell any or all of the
Property (as defined in the Appointment Order).
1.1.5 As outlined in the First Report, the Receiver carried out the Court approved Sale
Process and sought and obtained approval from the Court on August 31, 2017 to
complete a sale transaction with SusGlobal Energy Belleville Ltd. (“SusGlobal
Belleville”), pursuant to which SusGlobal Belleville acquired certain of the assets and
business of Astoria. The aforementioned sale transaction with SusGlobal Belleville
was completed on September 15, 2017 (the “Sale Transaction”).
1.1.6 As detailed in the Second Report of the Receiver dated September 27, 2017 (the
“Second Report”), a copy of which is attached hereto as Appendix C, without
appendices, three (3) construction lien claims (collectively, the “Lien Claims”) were
registered against the Leased Premises prior to the Receiver’s appointment. The
Second Report also outlined the Receiver’s factual understanding of the timeliness
and quantum of each of the Lien Claims.
1.1.7 The Receiver submitted a further update to the Court by way of its supplement to the
Second Report (the “Supplement to Second Report”) detailing the Receiver’s
consideration of the Lien Claims and to provide additional information to assist the
Court in providing its advice and directions in determining the validity of the Lien
Claims. A copy of the Supplement to Second Report is attached hereto as Appendix
D, without appendices.
1.1.8 In its Third Report dated November 17, 2018 (the “Third Report”), the Receiver
provided a further update to the Court on various matters and sought approval of an
interim distribution of $1.8 million to BDC (the “Interim Distribution”), a copy of
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which is attached hereto as Appendix E, without appendices. SusGlobal Belleville
initially opposed the Interim Distribution on the basis that it had asserted a claim
against the Receiver for gross negligence and wilful misconduct in respect of the Sale
Transaction (the “SusGlobal Claim”). In order to resolve the matter, the Receiver
entered into a reimbursement agreement (the “Reimbursement Agreement”) with
BDC, a copy of which was attached to the Fifth Report, pursuant to which BDC agreed
to reimburse the Receiver in the event that SusGlobal Belleville was successful with
its claim against the Receiver. Pursuant to an Order of this Court dated November 16,
2017, the Receiver made the Interim Distribution to BDC (the “First Interim
Distribution Order”). A copy of the First Interim Distribution Order is attached hereto
as Appendix F.
1.1.9 As mentioned above, and described in more detail in Section 2.1 below, SusGlobal
Belleville advanced the SusGlobal Claim against the Receiver by way of a motion for
leave to sue the Receiver (the “SusGlobal Motion” or the “Original Motion”). The
Receiver prepared its Fourth Report of the Receiver dated December 8, 2018 (the
“Fourth Report”) together with the Supplements to Fourth Report (as defined below),
in response to the SusGlobal Motion, which was heard before Justice McEwen on
February 21, February 27 and March 5, 2018. The Court rendered its written decision
in favour of the Receiver on May 17, 2018 (the “May 17 Decision”) and issued a cost
award on July 3, 2018 in favour of the Receiver and its legal counsel in the amounts
of $39,932.90 and $76,073.02, respectively, plus disbursements of $2,932.32 and HST
(together, the “Initial Cost Award”). Copies of the May 17 Decision and the Initial
Cost Award are attached hereto as Appendices G and H.
1.1.10 SusGlobal Belleville thereafter sought to introduce fresh evidence for the purpose of
reopening the SusGlobal Motion, and also brought a variety of appeals. SusGlobal
Belleville was ultimately unsuccessful in all of its efforts against the Receiver and
related appeals, including swearing a private information alleging offences under the
Environmental Protection Act (“EPA”). The Receiver has provided a detailed outline
of these efforts in Section 2.0 below.
1.1.11 As outlined in the Fifth Report dated August 9, 2018 (the “Fifth Report”), the Lien
Claimants and BDC reached a consensus, in consultation with the Receiver, to resolve
the Lien Claims and, accordingly, distributions were made to the Lien Claimants
pursuant to an Order of the Court dated August 29, 2018 (the “Second Interim
Distribution Order”). A copy of the Second Interim Distribution Order is attached
hereto as Appendix I.
1.1.12 In this report, reference to “Previous Reports” means, collectively, each of the First
Report, the Second Report, the Third Report, the Fourth Report, the Fifth Report, and
any supplemental reports thereto.
1.2

Purpose of this Report

1.2.1 This constitutes the Receiver’s sixth and final report to the Court (the “Final Report”)
in this matter and it is filed to:
•

report on the Receiver’s activities in these receivership proceedings since the
Receiver filed its Fifth Report; and,
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•

support the Receiver’s motion seeking an Order from this Court, among other
things:

•

approving the Final Report and the activities of the Receiver set out
herein;

•

authorizing and approving the Receiver making the proposed BDC
Distribution (as defined below);

•

approving the Receiver’s statement of receipts and disbursements for the
period April 13, 2017 to June 22, 2020 (the “Interim R&D”);

•

approving the fees and disbursements of the Receiver and its legal
counsel, Aird & Berlis LLP (“A&B”), as outlined herein and detailed in the
supporting fee affidavits of Christopher J. Mazur and Steven Graf, including
the Fees Accruals through to the discharge of the Receiver;

•

upon the filing of a discharge certificate (the “Discharge Certificate”) by
the Receiver, discharging BDO as Receiver of the assets, undertakings and
properties of Astoria, and releasing BDO from any and all liability as set out
in the draft Order; and,

•
1.3

such other relief as the Court deems just and appropriate.

Scope and Terms of Reference

1.3.1 The Final Report has been prepared for the use of this Court and Astoria’s stakeholders
as general information relating to the receivership proceedings and to assist the Court,
including a summary of the Receiver’s realization efforts and the Receiver’s proposed
distribution of the funds recovered from its realization efforts, net of administration
costs. Accordingly, the reader is cautioned that the Final Report may not be
appropriate for any other purpose. The Receiver does not assume responsibility or
liability for losses incurred by the reader as a result of the circulation, publication,
reproduction or use of the Final Report that are different than the provisions of this
paragraph.
1.3.2 In preparing this Final Report, the Receiver has relied upon Astoria’s records and
available unaudited financial information. While the Receiver has reviewed certain
of Astoria’s records, such work does not constitute an audit or verification of such
information for accuracy, completeness, or compliance with Generally Accepted
Accounting Principles or International Financial Reporting Standards. Accordingly, the
Receiver expresses no opinion or other form of assurances with respect to such
information except as expressly stated herein.
1.3.3 Capitalized terms used but not otherwise defined in this Final Report shall have the
meaning ascribed to them in the Previous Reports or the Appointment Order, as
applicable.

Page 4

1.3.4 This Final Report, and all other court materials and orders issued and filed in these
receivership proceedings are available on the Receiver’s website at:
http://extranets.bdo.ca/astoriaorganicmatters (“Case Website”) and will remain
available on the website for a period of six (6) months following the Receiver’s
discharge.
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2.0
2.0

UPDATES SINCE THE FIFTH REPORT
Background

2.0.1 A further background summary of Astoria and these proceedings, including a description
of the activities and circumstances leading to the appointment of the Receiver, is
contained in the application materials filed by BDC and further summarized by the
Receiver in the Previous Reports, all of which can be found on the Case Website.
2.0.2 As at the date of the Fifth Report, the Receiver had largely completed the
administration of Astoria’s estate, including its realization efforts. The only remaining
administrative matter was dealing with the SusGlobal Claim and SusGlobal Energy
Shares, which have now been resolved and is further described below.
2.1

SusGlobal Claim

2.1.1 As previously reported, on October 30, 2017, SusGlobal Belleville sent a letter to the
Receiver claiming $580,000 plus HST in charges against the Receiver in respect of the
site condition of the site at the time of closing of the sale transaction in relation to the
quantum of raw material bio-solids (organic waste) in the building at the Leased
Premises that receives the bio-solids (the “Tipping Building”). After a review of the
contents of the claim, in consultation with the Receiver’s counsel, A&B, and Astoria’s
former management, the Receiver provided a response to SusGlobal Belleville stating
the SusGlobal Claim was unfounded and without merit and, in any event, that the APA
provides that the Purchased Assets were sold on an “as is, where is” basis. The Receiver
further advised that the Purchaser had further acknowledged that it had satisfied all
due diligence as part of the Sale Transaction.
2.1.2 From October 30, 2017 to the completion of the SusGlobal Motion, the Receiver was
engaged in investigating and responding to the SusGlobal Claim.
2.1.3 In that regard, the Receiver was required to incur significant costs and to prepare the
Fourth Report together with various supplemental reports in order to address and
respond to the unsupported accusations contained within the SusGlobal Claim. The
Receiver’s supplemental reports included the Supplement to the Fourth Report dated
January 19, 2018 (the “Supplement to Fourth Report”), the Second Supplement to
Fourth Report dated February 20, 2018 (the “Second Supplement to Fourth Report”),
the Third Supplement to Fourth Report dated February 27, 2018 (the “Third Supplement
to Fourth Report”) and the Fourth Supplement to Fourth Report dated March 4, 2018
(the “Fourth Supplement to Fourth Report” and collectively with the Supplement to
Fourth Report, Second Supplement to Fourth Report and Third Supplement to Fourth
Report, the “Supplements to Fourth Report”).
2.1.4 Following the hearing of the SusGlobal Motion and a fulsome review of the court
materials and hearing the submissions of legal counsel for each of the parties, the Court
rendered the May 17 Decision in favour of the Receiver, absolving the Receiver of any
and all liability. The Court also issued the Initial Cost Award, ordering SusGlobal
Belleville to pay the Receiver within 30 days of July 3, 2018.
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2.2

SusGlobal Appeals

2.2.1 On or about June 15, 2018, SusGlobal Belleville delivered a notice of appeal in respect
of the May 17 Decision. That initial appeal was put on hold, when SusGlobal filed a
motion on July 13, 2018 requesting that the Honourable Justice McEwen reconsider the
May 17 Decision, and permit SusGlobal Belleville to introduce “fresh” evidence. This
motion was heard on September 21, 2018 (the “Fresh Evidence Motion”).
2.2.2 The Honourable Justice McEwen dismissed the Fresh Evidence Motion by way of reasons
released November 8, 2018 (the “Fresh Evidence Decision”), and awarded costs on a
full indemnity basis payable to the Receiver. His Honour found that (a) the underlying
documentation relied on as fresh evidence was available to SusGlobal Belleville prior to
the hearing of the Original Motion; and (b) the purported fresh evidence would not have
changed the result in the Original Motion. SusGlobal Belleville appealed.
2.2.3 SusGlobal Belleville brought a motion before a single judge of the Court of Appeal,
seeking declarations that the appeals of each of the Original Decision and the Fresh
Evidence Decision are governed by s. 6 of the Courts of Justice Act, or alternatively,
orders that would permit the appeals to proceed by way of the Bankruptcy and
Insolvency Act (“BIA”) appeal procedures. The Honourable Justice Watt issued
endorsements dismissing both motions, with costs payable to the Receiver (the “Watt
Orders”), copies of which are attached hereto as Appendix J.
2.2.4 Following the issuance of the Watt Orders, SusGlobal Belleville filed a further appeal to
a panel of the Court of Appeal asking that the Watt Orders be set aside. The appeal was
heard on February 15, 2019 before a panel comprising of the Honourable Justice
Feldman, the Honourable Justice Paciocco and the Honourable Justice Zarnett. The
appeal was dismissed by the Court of Appeal, by way of reasons issued on April 8, 2019
(the “CA Dismissal Order”), a copy of which is attached hereto as Appendix K.
SusGlobal Belleville did not seek to further appeal the CA Dismissal Order.
2.3

EPA Proceedings

2.3.1 On July 23, 2019, the Receiver received a letter (the “July 23 Letter”) from Donnelly
Law, on behalf of its client, SusGlobal Belleville, advising that, on July 9, 2019, Donnelly
Law had obtained an information charging the Receiver with committing certain
offences under the EPA. Donnelly Law advised that a summons had been issued requiring
the Receiver to attend before the Belleville provincial offences court on September 3,
2019 (the “Summons”). Donnelly Law further advised that it was SusGlobal Belleville’s
intent to “recover the full cost of remediation at the site, totalling approximately
$600,000.”
2.3.2 The July 23 Letter came as a surprise to the Receiver, because SusGlobal Belleville had
already tried - and failed - to sue the Receiver for exactly the same relief as alleged in
the July 23 Letter in the SusGlobal Claim.
2.3.3 Upon receipt of the July 23 Letter, the Receiver immediately brought a motion to stay
and quash the new proceeding (the “EPA Proceeding”) on the bases that (a) it was
stayed by operation of the “leave to sue” provision in the Appointment Order, and (b)
it was an abuse of process, given the prior, unsuccessful motion for leave pursuant the
Original Motion (the “Motion to Quash”). On August 13, 2019, Justice Penny issued an
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interim order staying the EPA Proceeding until further order of the Court (the “August
13 Order”), pending the hearing of the Motion to Quash.
2.3.4 SusGlobal Belleville and its principal, Gerald Hamaliuk (“Hamaliuk” and, together with
SusGlobal Belleville, the “SusGlobal Parties”), brought a cross-motion seeking (a) if
necessary, an order nunc pro tunc authorizing the institution of the EPA Proceeding; (b)
if necessary, an order lifting stay imposed by the August 13 Order; (c) if necessary, an
order reinstating the EPA Proceeding; and (d) in the alternative, an order authorizing
Hamaliuk to lay a new information in substantially the same terms as the EPA
Proceeding.
2.3.5 The Receiver opposed the SusGlobal Parties’ cross-motion, and sought its costs for
having to respond to the EPA Proceeding. The Receiver also sought certain costs
associated with enforcing the prior costs awards made in its favour against SusGlobal
Belleville, arising from the Original Motion and related appeals, as described below.
2.3.6 Both motions addressing the EPA Proceeding matter were heard on November 4, 2019.
By way of an endorsement issued by the Honourable Justice Penny dated November 13,
2019 (the “Penny Endorsement”), BDO’s Motion to Quash was granted, and the
SusGlobal Parties’ cross-motions were dismissed. A copy of the Penny Endorsement is
attached as Appendix L.
2.4

Cost Awards

2.4.1 Throughout these proceedings, the Receiver has sought and successfully obtained cost
awards from the courts against SusGlobal Belleville totaling approximately $180,000,
plus interest (collectively, the “Cost Awards”). The Receiver provided notice of said
awards to SusGlobal Belleville, but no payment was received. Accordingly, the Receiver
issued notices of garnishment against certain of SusGlobal Belleville’s customers, which
resulted in the Cost Awards eventually being fully satisfied. The Receiver recovered a
small excess of funds as part of its garnishment efforts, which were repaid to SusGlobal
Belleville.
2.4.2 As part of the Motion to Quash, the Receiver also sought payment of its costs associated
with issuing and administering the garnishments, pursuant to Rule 60.19 of the Rules of
Civil Procedure (the “Garnishment Costs”).
2.4.3 Following the issuance of the Penny Endorsement, through its counsel, the Receiver
engaged with counsel for the SusGlobal Parties regarding settling the issues of: (a) the
Receiver’s costs of the Motion to Quash, and (b) the Garnishment Costs. The Receiver
understands that, due to the manner in which the Motion to Quash proceeded, such
costs were to be funded in full or in part by LawPro.
2.4.4 Counsel for the Receiver and the SusGlobal Parties agreed that the SusGlobal Parties
would pay a total of $50,000 to settle the Receiver’s claims in this regard (the “Costs
Settlement”). This amount was allocated $40,000 as to the costs of the Motion to Quash,
and $10,000 as to the Garnishment Costs. A copy of an email exchange between
counsels in this regard (without attachments) is attached as Appendix M.
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2.4.5 As a result of the remaining outstanding issues as between the Receiver and SusGlobal
Belleville, as described in section 2.5 below, there was a delay in arriving at an
acceptable form of release relating to the Costs Settlement.
2.4.6 As of the end of March 2020, the Receiver and SusGlobal Belleville had resolved their
outstanding issues. Accordingly, the Receiver’s counsel wrote to SusGlobal Belleville’s
counsel seeking to finalize the Costs Settlement.
2.4.7 By letter dated June 17, 2020, the Receiver’s counsel provided executed releases in the
form previously circulated by counsel to SusGlobal Belleville. Payment of the Costs
Settlement was received on June 19, 2020.
2.5

Final Settlement and Mutual Release re Site Plan

2.5.1 Pursuant to the terms of the Site Plan Agreement entered into between Astoria and the
City of Belleville, as discussed in the Previous Reports, certain payments of $10,000
were to have been made to the City of Belleville on an annual basis on September 30th.
The Receiver’s view is that the $10,000 payment owing on September 30, 2016 was an
unsecured claim and that the $10,000 payment due on September 30, 2017 post-dated
the closing of the Sale Transaction. Since the SPA was a liability assumed by SusGlobal
Belleville on September 15, 2017 pursuant to the APA, SusGlobal Belleville is responsible
for any payments required to be made after closing. However, with the support of BDC
and in an effort to reach an agreement to resolve all outstanding matters as between
the Receiver and SusGlobal Belleville, the Receiver agreed it would fund the pro-rata
share of the SPA installments owing up to closing on September 15, 2017 (namely
$19,589.04 (the “SPA Settlement Amount”)), in exchange for full and final mutual
releases.
2.5.2 Additionally, it was agreed that the Receiver would surrender certain shares in SusGlobal
Energy Corp. (the “Shares”), which formed part of the consideration for SusGlobal
Belleville’s purchase of Astoria’s assets, back to SusGlobal Energy Corp. The Shares
were being publicly traded on an over the counter trade desk, ranging between 1.5 cents
to 2.2 cents (or valued at between $10,000 to $15,000) before costs of realization. The
Receiver and SusGlobal Belleville agreed to reduce the SPA Settlement Amount to
$10,000 and the Receiver would release the Shares in connection with the agreed upon
mutual release entered into on March 23, 2020 (the “Final Settlement and Mutual
Release”), a copy of which is attached as Appendix N.
2.6

Other Stakeholders

2.6.1 As reported in the Previous Reports:
1)

The Receiver terminated the Astoria employees as at the time of closing of the
Sale Transaction. The employees had no wages or vacation pay outstanding and
accordingly, there are no claims in respect of Section 81.4 of the BIA. The
Receiver submitted claims on behalf of the employees in respect of their
applicable termination notice.

2)

Following the issuance of the Appointment Order, the Receiver notified Canada
Revenue Agency (“CRA”) of its appointment. Based on Astoria’s records, there
were no outstanding source deduction remittances. Nonetheless, the Receiver
requested a source deduction trust examination out of an abundance of caution.
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CRA completed its trust examination and confirmed there were no payroll source
deduction balances outstanding. CRA also provided a statement showing there
were no balances outstanding on the Astoria payroll accounts.
3)

Astoria filed all outstanding returns that were due as at the Appointment Date.
Based on a review of the Books and Records, there was outstanding HST/GST of
approximately $7,900 owing to CRA in respect of Astoria Ltd. The Receiver
requested an HST trust examination of the Astoria records. The CRA
representative who attended to the source deduction trust examination
reviewed the Astoria HST filings for the period January 1, 2017 to April 13, 2017.
CRA subsequently submitted a claim for outstanding HST/GST owing by Astoria
Ltd. in the amount of $7,893.47 plus penalties and interest of $262.68. Current
assets of Astoria Ltd. were limited to a nominal amount of funds (approx. $1,500)
on hand as at the Appointment Date, which would be subject to the Receiver’s
charge, which costs exceeded such funds. Accordingly, there are no funds
available for distribution to CRA in respect of the HST claim levied against Astoria
Ltd.
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3.0 RECEIVER’S AND ITS COUNSEL’S ACCOUNTS
3.1

Pursuant to paragraph 18 of the Appointment Order, any expenditure or liability which
shall properly be made or incurred by the Receiver, including the fees and disbursements
of the Receiver and the fees and disbursements of the Receiver’s legal counsel, A&B,
constitute part of the “Receiver’s Charge”.

3.2

The fees and disbursements of the Receiver for the period
2020, plus the Receiver’s estimate of additional fees
disbursements and HST (the “Receiver Fee Accrual”)
administration and obtain its discharge are detailed in the
Mazur, a copy of which is attached as Appendix O.

3.3

The Receiver believes that the statements of account attached to the Mazur Affidavit
accurately reflect the work that was done in connection with this matter and that all of
the time spent by the Receiver was reasonable and necessary.

3.4

The fees and disbursements of A&B for the period of August 1, 2018 to June 15, 2020
are detailed in the affidavit of Kyle Plunkett, including disbursements and HST, and
accruals thereof to the discharge of the Receiver in the estimated amount of $10,000,
exclusive of disbursements and HST (the “Legal Fee Accrual” and, together with the
Receiver Fee Accrual, the “Fee Accruals”), a copy of which is attached hereto as
Appendix P.

3.5

The Receiver confirms that the fees and disbursements set out in the Plunkett Affidavit
relate to advice sought by the Receiver. Further, the hourly rates charged by A&B are
consistent with the rates charged by corporate law firms practicing in the area of
insolvency in the Toronto market. It is the Receiver’s view that the fees and
disbursements of A&B are reasonable and appropriate in the circumstances.

3.6

The Receiver’s fees for the period August 1, 2018 to May 31, 2020 encompass 91.2 hours
at an average hourly rate of approximately $384.78 for a total of $35,091.50 prior to
applicable taxes. The Receiver is therefore requesting that this Honourable Court
approve total fees inclusive of applicable taxes in the amount of $39,653.40, plus the
Receiver Fee Accrual.

3.7

A&B’s fees for the period July 16, 2018 to June 15, 2020 encompass 503.2 hours at an
average hourly rate of approximately $382.19 for a total of $192,319.50 prior to
disbursements and applicable taxes. The Receiver is therefore requesting that this
Honourable Court approve A&B’s total fees and disbursements inclusive of applicable
taxes in the amount of $227,983.79, plus the Legal Fee Accrual.

3.8

For greater clarity, the fees and disbursements incurred by the Receiver and A&B
outlined above, include the fees and disbursements submitted to this Court in respect
of the Receiver’s costs incurred in connection with the SusGlobal Claim, including
those covered by the Cost Awards. Following discussions with BDC, it agreed that the
costs incurred by the Receiver and A&B in relation to the SusGlobal Claim could be
funded from the proceeds in the estate and that upon recovery of the Cost Awards,
the funds will be deposited into the estate and will be available for distribution
pursuant to a future Order of this Court.

August 1, 2018 to May 31,
of $10,000 exclusive of
to complete the estate
affidavit of Christopher J.
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4.0 STATEMENT OF RECEIPTS & DISBURSEMENTS
4.1

Appendix Q, attached hereto, presents a summary of the Receiver’s Interim R&D for
the period April 13, 2017 to June 22, 2020. As is illustrated, receipts total approximately
$6.4 million, primarily related to the Sale Transaction, cash on hand, collection of the
opening AR and ongoing sales, recovery of the MOE LC and the Belleville Deposit,
recovery of the Cost Awards and the advances from BDC under the Receiver’s Borrowing
Certificates.

4.2

The Receiver has made disbursements of approximately $2.0 million related primarily
to payroll and related remittances, operating costs, legal and professional fees.

4.3

In addition, the Receiver has repaid the $400,000 advance from BDC and has made
distributions of $1.8 million to BDC, which distribution was subject to the
Reimbursement Agreement, approximately $242,000 to Casa Dea in respect of the
Irrevocable Direction and the Casa Dea Security, and $546,000 to the Lien Claimants.

4.4

As at June 22, 2020, the net funds over disbursements totals approximately $1.4 million.
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5.0
5.0

PROPOSED DISTRIBUTION

Liens and Security

5.0.1 As previously reported to the Court, the Receiver provided a detailed summary of
creditors with a registered interest against Astoria and their respective outstanding loan
amounts in section 5.0 of the Third Report, and confirmed that the Receiver had
obtained an independent security opinion from A&B with respect to such liens and the
underlying security.
5.0.2 As a result of the source deduction trust examinations, the Receiver is of the view that
there are no claims owing for source deductions.
5.0.3 As noted above, CRA submitted a claim of approximately $7,500 for outstanding
HST/GST liability owing by Astoria Ltd. The asset realizations in respect of Astoria Ltd.
total approximately $1,500 relating to cash on hand as at the Appointment Date. The
Receiver is of the view that the costs subject to the Receiver’s charge in the
administration of the estate of Astoria Ltd. exceed the $1,500 in funds on hand and
accordingly, there would be no distribution to CRA in respect of the HST/GST balance
owing to CRA by Astoria Ltd.
5.0.4 Accordingly, at this time, there are no known prior-ranking claims.
5.1

Proposed Distribution

5.1.1 At this time, the Receiver is seeking approval of a final distribution to BDC of the net
balance of funds held in the Receiver’s account, net of final administration, professional
and legal fees, including the Fees Accruals (the “BDC Distribution”).
5.1.2 As outlined in the Third Report, the Receiver had withheld certain holdbacks for among
other things, the Re-grading Project and the Construction Lien Reserve in the amounts
of $135,000 and $1,250,000, respectively. As the Re-grading Project is complete and
the Construction Lien Claims have been resolved, the Receiver does not require any
further reserves in respect of these claims.
5.1.3 Based on the funds on hand in the Receiver’s account as outlined in the Interim R&D,
with the Court’s approval, the Receiver will make a further distribution of $1.3 million
to BDC and, upon completion of the Outstanding Matters as defined below, including
the payment of Fee Accruals and final estate administration costs, will submit any
remaining net funds to BDC.
5.1.4 The Receiver understands that, even with these distributions, BDC will suffer a
significant shortfall in the recovery of Astoria’s indebtedness.
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6.0

RECEIVER’S DISCHARGE

6.0.1 As outlined herein, the Receiver has essentially completed the Astoria receivership
administration, subject to completion of the further matters set out below.
6.0.2 The Receiver therefore respectfully requests that the receivership proceedings be
terminated and that the Receiver be discharged subject to the Receiver performing the
following outstanding matters (collectively the “Outstanding Matters”):
•

Payment of all expenses incurred up to the completion of the final estate
administration;

•

Payment of the Receiver’s and Counsel’s invoices and Fees Accruals, together
with any final estate expenses;

•

Payment of the BDC Distribution;

•

Filing HST returns up to the Receiver’s discharge;

•

Issuing the Receiver’s final report and statement of receipts and disbursements
pursuant to S. 246(3) of the BIA; and

•

Any incidental tasks that may be required in connection with concluding the
receivership proceedings, including without limitation, the filing of the
Receiver’s Discharge Certificate (as defined herein), upon completion of the
Outstanding Matters.

6.0.3 Upon completion of the Outstanding Matters, the Receiver will file a certificate with
the Court confirming same (the “Receiver’s Discharge Certificate”), whereupon the
termination of the receivership proceedings and the discharge of the Receiver, and the
accompanying release of the Receiver, would become effective.
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7.0
7.1

RECOMMENDATIONS

The Receiver respectfully submits this Final Report to the Court in support of the
Receiver’s motion for an Order:
•

approving the Final Report and the Receiver’s activities as outlined herein;

•

approving the fees and disbursements of the Receiver and its counsel, A&B, as
outlined herein and the fee affidavits appended hereto;

•

authorizing and directing the Receiver to make the BDC Distribution to BDC as
outlined herein;

•

approving the Receiver’s Interim R&D;

•

authorizing the termination of the Astoria receivership proceedings and the
discharge and release of the Receiver effective upon the Receiver filing with the
Court the Receiver’s Discharge Certificate evidencing that the Receiver has
completed the remaining Outstanding Matters as defined herein; and,

•

such other relief as the Court deems just and appropriate.

All of which is respectfully submitted this 22nd day of June, 2020.
BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP,
and without personal or corporate liability

oe••%,----°=--

d

Per:

Christopher J. Mazur CIRP LIT
Senior Vice President

40477564.1
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APPENDIX A

Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and -

ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SUBSECTION 243(1) OF THE
BANKRUTPCY AND INSOLVENCY ACT, R.S.C. 1985 c. B-3, AS AMENDED; AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43 AS AMENDED
FIRST REPORT TO THE COURT
SUBMITTED BY BDO CANADA LIMITED
IN ITS CAPACITY AS RECEIVER OF ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP

AUGUST 16, 2017
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1.0 INTRODUCTION AND PURPOSE OF REPORT
1.1

Introduction
Corporate Overview

1.1.1 Astoria Organic Matters Ltd. ("Astoria Ltd.") is an Ontario corporation with its
registered office located at 704 Phillipston Rd., Belleville, Ontario (the "Leased
Premises"). Astoria Organic Matters Canada LP ("Astoria Canada" together with Astoria
Ltd. "Astoria") is an Ontario limited partnership with its mailing address at the Leased
Premises.
1.1.2 Astoria Ltd., as general partner, owns a 0.1% interest in Astoria Canada. Astoria Ltd.
acts as a management company, receiving payments from Astoria Canada to fund wages
and other administrative expenses.
1.1.3 Astoria operates an organic recycling facility and waste transfer station from the Leased
Premises. Astoria processes organic waste into compost for the agricultural and
landscaping markets. Astoria utilizes the Gore ® Cover System, an environmentally
friendly composting process that transforms a wide range of organic waste into compost
within eight (8) weeks.
1.1.4 The landlord of the Leased Premises is 1684567 Ontario Inc. (the "Landlord"). Astoria
Canada and the Landlord entered into a 20 year lease dated June 24, 2013, plus tenant
options to extend the lease in five (5) year increments for a total possible term of up to
50 years less a day (the "Land Lease").
1.1.5 Astoria Ltd. was incorporated November 23, 2012. Astoria provided its corporate
structure chart (the "Corporate Chart"), a copy of which is attached hereto as
Appendix A. The Corporate Chart shows that Astoria Organic Matters GmbH Et Co. KG
("Astoria GmbH"), owns a 99.9% interest in Astoria Canada, and that Mr. Thomas
Schneider ("Schneider") is the ultimate shareholder of Astoria GmbH. The Receiver
understands that Astoria GmbH and various related parties were and may continue to
be the subject to formal insolvency proceedings in Germany which commenced in or
around December 2016.
1.1.6 The German insolvency administrator ("Pluta") claims that Green Waste Solution GmbH
("Green Waste Solution"), which is managed by Mr. Schneider, the original founder of
Astoria, acquired the 99.9% partnership units previously held by Astoria GmbH. To date,
no information has been supplied to the Receiver to support of this claim.
Receivership Proceedings
1.1.7 Business Development Bank of Canada ("BDC") provided Astoria a loan in the total
principal sum of $7,100,000 (the "BDC Loan") to finance the construction of the organic
processing facility at the Leased Premises, less a holdback of approximately $675,000
for any valid construction liens (the "Lien Holdback"). As security for the BDC Loan,
BDC obtained, among other things (collectively referred to as the "BDC Security"):
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a)

general security agreements dated December 17, 2015 from Astoria Ltd. and
Astoria Canada in favour of BDC;

b)

an assignment of certain environmental compliance approvals (collectively, the
"ECAs");

c)

a leasehold charge on the Land Lease; and

d)

guarantees dated December 7, 2015 from various German related companies or
entities in favour of BDC in respect of the obligations of Astoria to BDC.

1.1.8 The Receiver's independent counsel, Aird &t Berlis LLP ("A&B"), reviewed the BDC
Security and provided its opinion that, subject to the normal assumptions and
qualifications, the BDC Security is valid and enforceable in accordance with its terms
other than as specifically identified in the opinion.'
1.1.9 Subsequent to being notified of the German insolvency proceedings and discussions
between BDC and Astoria, in March 2017 BDC engaged BDO Canada Limited ("BDO") to
monitor the business and affairs of Astoria including a review of the cash flow, financial
position and the sale and investment solicitation process that was commenced by Astoria
in or around November 2016.
1.1.10 Furthermore, BDC and Astoria entered into a Forbearance and Standstill Agreement (the
"Forbearance Agreement"). Astoria subsequently defaulted under the terms of the
Forbearance Agreement and was therefore formally noted in default by BDC. Under the
Forebearance Agreement Astoria acknowledged and agreed to the appointment of BDO
as consultant.
1.1.11 Based on the information gathered from Astoria, in consultation with BDO, namely
relating to the defaults under the BDC Security and the Forebearance Agreement, the
financial and cash flow position of Astoria and the lack of readily available sources of
funding to continue operations, the insolvency proceedings of the German shareholders
as well as the alleged sale of the units of Astoria Canada to Green Waste Solution, BDC
believed an immediate stay of proceedings was necessary in the circumstances and took
steps to enforce under the BDC Security. As an illustration:
•

Astoria's internal financial statements for the fiscal year ended December 31, 2016
showed that Astoria Canada incurred a loss of $1.4 million on revenue of $600,000
and a loss of $1.4 million in its fiscal year ended December 31, 2015 on revenue of
$319,000;

•

Astoria was effectively in a start-up phase, having achieved substantial completion
on the construction of the operating facility in or around November 2016. However,
Astoria required a further injection of $600,000 to acquire and install the final
components of equipment/trenches to achieve 100% processing capacity;

■ Astoria's liquid assets were limited to approximately $200,000 in cash and accounts
receivable ("AR"). In comparison, Astoria had in excess of $1.4 million in accounts
payable ("AP") and its long term secured liabilities were in excess of $7.0 million;

A copy of the security opinion in respect of BDC's security is available to the Court upon request.
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•

Construction liens were registered against Astoria totaling $750,000 (thereafter
further liens were filed such that the total amount of the construction liens
presently is approximately $1.05 million, inclusive of HST), which the Receiver has
reviewed as outlined further below;

•

Astoria's weekly cash flow forecast showed it would be in a negative cash position
by mid-April 2017; and

•

Astoria engaged a third party firm in November 2016 to assist in an effort to find
alternative financing and/or to complete a sale of the business and operations;
however, no firm offers were submitted and Astoria terminated the process
effective February 28, 2017.

1.1.12 As a result of the foregoing, BDC issued a formal demand for repayment of the BDC Loan
on or about April 10, 2017 and delivered a notice of intention to enforce Security
pursuant to section 244 of the Bankruptcy and Insolvency Act ("BIA"). Astoria waived
the 10 day notice period and consented to the immediate enforcement of the BDC
Security.
1.1.13 Consequently, BDC brought an application for an order appointing a receiver over the
assets, properties and undertakings of Astoria and BDO was appointed receiver (in such
capacity, the "Receiver"), pursuant to an order (the "Appointment Order") of the
Ontario Superior Court of Justice, Commercial List (the "Court"), dated April 13, 2017
(the "Appointment Date"). A copy of the Appointment Order is attached hereto as
Appendix B.
1.1.14 The Appointment Order empowered and authorized, but did not obligate the Receiver
to, among other things, do the following:
•
•
•

•
•

1.2

take possession and control of the Property (as defined in the Appointment Order)
and any and all proceeds and receipts arising therefrom;
manage, operate and carry on the business or to cease operations;
market any or all of the Property on such terms and conditions of sale as the
Receiver deems appropriate and in accordance with the approved Marketing
Process as outlined in Schedule B of the Appointment Order;
sell, convey, transfer, lease or assign the Property; and
report to, meet and discuss with affected Persons (as defined in the Appointment
Order), as the Receiver deems appropriate, all matters relating to the Property
and the receivership proceedings.

Purpose of this Report

1.2.1 This constitutes the Receiver's First report to the Court (the "First Report") in this
matter and it is filed to:
•

Report on the Receiver's activities in these receivership proceedings since the
Appointment Date and the results of the Sale Process (as defined herein); and

•

Request an Order, inter alia:
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• approving the First Report and the activities of the Receiver set out
herein;
• approving the sale transaction contemplated by the asset purchase
agreement entered into between the Receiver, as seller, and SusGlobal
Energy Belleville Ltd., as purchaser (the "Purchaser"), dated July 27, 2017,
as amended by an amendment dated August 1, 2017 (the "Asset Purchase
Agreement"), pursuant to which the Purchaser agreed to purchase, and the
Receiver agreed to sell the assets of Astoria outlined therein (collectively,
the "Purchased Assets");
• vesting in the Purchaser all of Astoria's right, title and interest, if any, in
the Purchased Assets free and clear of any and all encumbrances;
• sealing the Confidential Supplement until further order of this Court or
Closing (as defined in the Asset Purchase Agreement) has occurred;
• approving the Receiver's interim statement of receipts and
disbursements for the period April 13, 2017 to August 4, 2017 (the "Interim
R&D");
• approving the fees and disbursements of the Receiver and its legal
counsel, AftB, as outlined herein; and
•
1.3

such other relief as the Court deems appropriate.

Scope and Terms of Reference

1.3.1 The First Report has been prepared for the use of this Court and Astoria's stakeholders
as general information relating to Astoria and to assist the Court in making a
determination of whether to approve the relief sought herein. Accordingly, the reader
is cautioned that the First Report may not be appropriate for any other purpose. The
Receiver will not assume responsibility or liability for losses incurred by the reader as a
result of the circulation, publication, reproduction or use of the First Report different
than the provisions of this paragraph.
1.3.2 In preparing this First Report, the Receiver has relied upon Astoria's records and
available unaudited financial information. While the Receiver has reviewed certain of
Astoria's records, such work does not constitute an audit or verification of such
information for accuracy, completeness, or compliance with Generally Accepted
Accounting Principles or International Financial Reporting Standards. Accordingly, the
Receiver expresses no opinion or other form of assurances with respect to such
information except as expressly stated herein.
1.3.3 Capitalized terms used but not defined in this First Report shall have the meaning
ascribed to them in the Appointment Order.
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1.3.4 This First Report, and all court materials and orders issued and filed in these
receivership proceedings are available on
the
Receiver's website at:
http://extranets.bdo.ca/astoriaorganicmatters and will remain available on the
website for a period of six (6) months following the Receiver's discharge.

Page 6

RECEIVER'S
ACTIVITIES

2.0

2.0

Possession of Property

2.0.1

Immediately following its appointment the Receiver attended the Leased Premises to
secure the Property. In addition, the Receiver arranged to change the passcodes to the
gated front entrance to the Leased Premises and confirmed that there is a working video
surveillance system in place to track the activity at the site.

2.1

Employees

2.1.1 The Receiver met with Mr. Al Hamilton, the President, CEO and sole employee of Astoria
Ltd. ("Mr. Hamilton" or "Management"), and the seven employees of Astoria Canada
to advise them of the Appointment Order and of the intention of the Receiver to
continue the operations and business while undertaking a Court approved marketing and
sale process. From and after the Appointment Date, the employees have remained
employees of Astoria Canada and accordingly, there are no amounts owing at this time
pursuant to the Wage Earner Protection Program Act ("WEPPA").
2.1.2 The Purchaser will make offers of employment to those employees it wishes to retain as
at the Time of Closing.
2.2

Insurance

2.2.1 As at the Appointment Date, Astoria's insurance coverage included a Commercial
Liability Policy ("Commercial"), Pollution Liability Policy ("Pollution") and Automobile
Policy ("Automobile"), all of which were coordinated through McDougall Insurance Et
Financial ("McDougall"). Astoria had also put in place a Directors and Officers' Liability
insurance policy ("DEtO" collectively with Commercial, Pollution and Automobile, the
"Insurance Policies") coordinated through GEtB Allen Insurance Brokers Limited ("GaB
Allen"). The following chart lists the Insurance Policies in place as at the Appointment
Date:
Insurer

Dec 30, 2017

Aggregate
Limit
$5,000,000

Pollution

Dec 21, 2017

$2,000,000

Strategic Underwriting
Managers Inc.

Automobile

Aug 29, 2017

$2,000,000

Travelers

DECO

Dec 15, 2017

$1,000,000

Lloyds of London

Policy Type

Expiry Date

Commercial

Economical Insurance

2.2.2 Following its appointment, the Receiver notified McDougall and GEtB Allen of the
Appointment Order and requested that it be added as an additional named insured on
the Insurance Policies. In addition, the Receiver requested and obtained an increase in
the Pollution coverage to $10,000,000.
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2.2.3 McDougall confirmed that the Insurance Policies for which it was responsible for
remained in force and that the Receiver would be added as an additional named insured.
GEtB Allen advised that the DECO coverage would remain in place for the duration of the
policy period but that given the nature of the coverage, the insurer would not agree to
add the Receiver as an additional named insured.
2.3

Ministry of the Environment and Climate Change ("MOECC")

2.3.1 The Receiver contacted the District Manager of the MOECC to advise it of the
Appointment Order and to further advise the MOECC of the Receiver's intention to
continue the operations of Astoria on the same basis as prior to the Appointment Date
utilizing the same Management and employees.
2.3.2 Astoria operates the processing facility pursuant to the terms and conditions of the ECAs
issued by the MOECC, relating to, among other approvals, (i) Air and Noise; (ii) Water;
and (iii) Waste. The Receiver understands that the ECAs are specific to the Property
and can be transferred to a new 'owner' subject to the required notice provisions being
satisfied by the assignor, in this instance, Astoria as the operator. The Receiver further
notes that the ECAs are in the name of the Landlord and Astoria.
2.3.3 In addition, Astoria has issued a Letter of Credit in favour of the MOECC in the amount
of $276,830.63 (the "MOE LC"), which is supported by a Guaranteed Investment
Certificate held at The Toronto-Dominion Bank (the "MOE GIC"), and is subject to the
Financial Assurance Guidelines (the "Guidelines") under the Environmental Compliance
Act (Ontario) (the "EPA").
2.3.4 Mr. Hamilton advises that the initial applications to the MOECC associated with the
construction on the facility on the Leased Premises required an estimate of the costs to
shut-down and clear the Leased Premises of waste and compost inventory. As such,
Astoria provided the MOECC a detailed estimate of the costs which resulted in
determining the quantum of the MOE LC. As a result, if Astoria Canada violated the
terms of the Guidelines, the MOECC could call upon the MOE LC and commence the
clean-up process using the MOE LC funds. The Receiver understands that to date,
Astoria's operations are in compliance with the Guidelines.
2.3.5 The Receiver also notes that as a condition of the Asset Purchase Agreement, the
Receiver is required to effect an assignment of the ECAs to the Purchaser pursuant to
the terms of the ECAs. The Receiver, with the assistance of Management, will take the
appropriate steps to effect such notice prior to Closing (as defined in the Asset Purchase
Agreement). The Receiver understands that in order to properly effect an assignment
of the ECAs in accordance with its terms, the Receiver is required to provide the MOECC
with written notice of the change in operator.
2.4

Landlord

2.4.1 As mentioned above, Astoria is subject to the terms of a 20 year lease, which it entered
into with the Landlord in June 2013. The Land Lease also includes five (5) year
extensions of up to a total potential lease term of 50 years less a day. Following the
Appointment Date, the Receiver notified the Landlord of its appointment and made
arrangements to continue funding ongoing rent and property taxes in accordance with
the terms of the Land Lease.
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2.4.2 As a condition of the Asset Purchase Agreement, the Receiver is required to effect an
assignment of the Land Lease to the Purchaser.
2.4.3 Upon a review of the Land Lease, and in consultation with A&B, the Land Lease may be
assigned provided the required notice is given to the Landlord in accordance with terms
of the provisions of the Land Lease. The Receiver intends to deliver such notice to the
Landlord prior to Closing (as defined in the Asset Purchase Agreement).
2.5

Banking

2.5.1 As at the Appointment Date, the Company held operating accounts at Canadian Imperial
Bank of Commerce ("CIBC"). The Receiver notified CIBC of its appointment and
requested that the Astoria accounts be frozen with respect to disbursements and only
be functional for deposit or as directed further by the Receiver. The Receiver arranged
to transfer the funds on hand in each of the Astoria Ltd. and Astoria Canada accounts to
new accounts opened by the Receiver. However, certain customers continued to make
direct deposits into the Astoria Canada account. Accordingly, the Receiver maintained
the Astoria Canada account to avoid any disruption in customer deposits that were in
process until the Receiver could provide its new account details to the customers.
Additionally, the Receiver maintained the Astoria Canada account to process certain
insurance payments in respect of the Insurance Policies that were set up for regularly
scheduled automatic withdrawal.

2.6

Receiver's Notice

2.6.1

Based on the books and records of Astoria (the "Books and Records"), the Receiver
prepared and issued the prescribed notices (together, the "Receiver's Notices")
pursuant to Section 245(1) and 246(1) of the BIA on or about April 21, 2017. An amended
copy of the Astoria Canada Receiver's Notice was issued on or around May 3, 2017 (the
"Astoria Canada Amended Receiver's Notice") to reflect the claims registered
pursuant to the Construction Lien Act as at that time. A copy of the Astoria Ltd. and
Astoria Canada Amended Receiver's Notices are attached hereto at Appendix C and
Appendix D, respectively.

2.7

Accounts Receivable and Inventory

2.7.1 The book value of Astoria Canada's accounts receivable ("AR") as at the Appointment
Date totaled approximately $105,000, $73,000 of which related to outstanding AR under
90 days. The largest balance greater than 90 days was owing from Courtice Auto
Wreckers, a company in receivership, and accordingly is not expected to be collected.
To date, the Receiver has collected approximately $74,600 of the opening AR, with the
balance relating primarily to uncollectible accounts or set-offs.
2.7.2 Astoria's finished goods inventory consists of salable compost (the "Compost") which is
primarily sold to farmers and landscapers. As at the Appointment Date, the Compost
inventory consisted of an estimated 2,000 tonnes, with an estimated sale value of
$40,000. In comparison, as at July 28, 2017, the estimated Compost inventory consisted
of 3,000 tonnes with an estimated sale value of $60,000.
2.7.3 Revenue is generated from the fees charged to customers to deliver their organic waste
to the site (hereinafter referred to as "Tipping Fees") and from the sale of the Compost.
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2.7.4 Inventory in process relates to the various stages of the organic materials that are
delivered to the Leased Premises and are at some phase in the eight (8) week processing
cycle carried out by Astoria at the Leased Premises. Management estimates that the
inventory in process totaled $137,000 as at the Appointment Date compared to $160,000
as at July 28, 2017.
2.7.5 During the receivership period through to July 28, 2017, revenue generated from Tipping
Fees and Compost sales totaled approximately $427,000 inclusive of HST.
2.8

Fixed Assets

2.8.1 Astoria's primary equipment consists of: (i) nine (9) financed pieces of heavy equipment
(the "Financed Equipment"); (ii) the equipment associated with the Gore technology
which Astoria uses in its processing; and (iii) various building/structures that were
erected in the construction of the operating facility. As outlined in the Confidential
Supplement, a copy of which will be filed separately with the Court under seal, the
Receiver obtained an appraisal of the Financed Equipment and Astoria's owned
equipment, as well as the aforementioned structures on a liquidation basis.
2.8.2 Bid submissions by liquidators received by the Receiver with respect to the Financed
Equipment fell well under the required payout amounts in respect of such Financed
Equipment and, as such, the Receiver decided not to pursue any transaction with any of
the liquidators.
2.9

Government Account - Source Deductions

2.9.1

Following the issuance of the Appointment Order, the Receiver notified Canada Revenue
Based on Astoria's records, there are no
Agency ("CRA") of its appointment.
outstanding source deduction remittances. Nonetheless, the Receiver has requested a
source deduction trust examination out of an abundance of caution.

2.10

Government Account - HST

2.10.1 Astoria had filed all outstanding returns that were due as at the Appointment Date.
Based on a review of the Books and Records, there is an outstanding amount of
approximately $7,900 owing to CRA in respect of Astoria Ltd.
2.10.2 The Receiver has requested that CRA set up HST accounts in the Receiver's name for
future HST filings in respect of Astoria. To date, the Receiver has not received
notification and /or confirmation from CRA that the new accounts have been set up in
the name of the Receiver.
2.11

City of Belleville Deposit

2.11.1 Pursuant to the construction of the facility on the Leased Premises in compliance with
the Site Plan Agreement entered into between the Landlord, Astoria, the Corporation
of the City of Belleville (the "City of Belleville"), Bank of Montreal ("BMO") and Trenval
BMO the
Business Development Corporation ("Trenval" collectively with
City of
approximately
$710,000
to
the
provided
a
deposit
of
"Mortgagees"), Astoria
Belleville. Astoria applied for and received a partial refund of the deposit when the
As a result,
construction of the project was approximately 50% complete.
approximately $357,500 remains outstanding (the "Belleville Deposit") and is held by
the City of Belleville.
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2.11.2 To date, the Belleville Deposit has not been released as Belleville is awaiting final 'as
built drawings' for the site. However, upon review of the surveyor's drawings, Stantec,
the engineering firm that was engaged by Astoria throughout the construction project,
determined that there were significant deficiencies with certain aspects of the
construction that was performed by VanSoelen Landscaping ("VanSoelen"), primarily
but not limited to, grading and pond elevations at the Leased Premises. As a result,
Stantec was engaged by the Receiver to perform a re-design that is expected to be
acceptable to the City of Belleville. Stantec has completed its work and the Receiver
has requested quotations to perform the re-grading to meet the re-designed drawings.
Upon completion of the re-grading work and the preparation of final 'as built drawings'
by Stantec, the Receiver with the assistance of Stantec will apply for a refund of the
balance of the Belleville Deposit.
2.11.3 The Receiver understands that Casa Dea Finance Limited ("Casa Dea"), one of Astoria's
secured creditors, has a first ranking priority interest in the Belleville Deposit. The
Receiver engaged AEtB to undertake a security review of Casa Dea's security. As a result,
AELB provided its opinion that, subject to the normal assumptions and qualifications, the
Casa Dea's security is valid and enforceable in accordance with its terms.'
2.12

Substantial Completion / Construction Lien Claimants

2.12.1 The Receiver understands from its discussions with Management that the construction
of the organic processing facility was substantially performed on November 1, 2016 and
a certificate of substantial performance ("CSP") was published on November 21, 2016
with the 45 day notice period expiring on January 5, 2017 (the "Notice Period").
2.12.2 Fitzgibbon Construction Limited ("Fitzgibbon") registered a claim for lien within the
Notice Period on December 23, 2016 registered as instrument number HT201539 in the
amount $367,774 (the "Fitzgibbon Lien"). The Receiver's review of the Fitzgibbon Lien
and correspondence with counsel for Fitzgibbon is ongoing. However, based on a review
of the Fitzgibbon Lien, in consultation with AEtB, the Receiver is of the view that the
Fitzgibbon Lien was properly perfected. The Receiver and Fitzgibbon, through their
respective legal counsel, continue to engage in discussions regarding the quantum of
the lien claim. It is anticipated that the Receiver will recommend to the Court that an
amount be paid to Fitzgibbon on account of the Fitzgibbon Lien from the Lien Holdback
currently held by BDC.
2.12.3 In addition, two other trade suppliers filed liens against Astoria, being:
a)

VanSoelen registered a claim for lien on January 18, 2017 registered as
instrument number HT202307 in the amount of $381,339.36 (the "VanSoelen
Lien"); and

b)

Ken Tulloch Construction Ltd. ("Tulloch") registered a claim for lien on May 2,
2017 registered as instrument number HT206797 in the amount of $347,717.93
(the "Tulloch Lien" collectively with the Fitzgibbon Lien and VanSoelen Lien,
the "Lien Claims").

A copy of the security opinion in respect of Casa Dea's security is available to the Court on request.
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2.12.4 Both the VanSoelen Lien and Tulloch Lien were registered after the expiry of the Notice
Period. There have been concerns raised by VanSoelen and Tulloch about the legitimacy
of the CSP published on November 21, 2016. However, if the CSP were to be found
invalid, based on the information provided by Astoria management, Tulloch and
VanSoelen had completed their work relating to the composting facility by the fall of
2016 and accordingly these Lien Claims were filed significantly after the 45 day time
period from the last date of supply of any services or material (not including deficiency
work) to the improvement and, accordingly, they were not registered within the
required time. The Receiver, through its legal counsel, AEtB, has notified VanSoelen
and Tulloch that their respective lien claims were registered after the expiry of the
Notice Period or any applicable lien period and, accordingly, were not preserved within
the time required by sub-sections 31(2)(a) or (b) of the Construction Lien Act ("CLA").
2.12.5 Based on a review of the reported dates and details relating to the Lien Claims, AEtB is
of the view that the portion of the Fitzgibbon Lien that ranks in priority to BDC with
respect to the Lien Holdback is limited to 10% of the value of the total work completed
by Fitzgibbon (estimated at approximately $79,000), with the balance of the Fitzgibbon
Lien ranking subordinate to BDC and the secured creditors.
2.12.6 As mentioned above, and in light of the balance of the Lien Claims not having been filed
within the prescribed Notice Period, the total amount of their provable claims would
also rank subordinate to the claims of the secured creditors. Furthermore, the Receiver
is of the view that each of VanSoelen and Tulloch would not be entitled to any amounts
from the Lien Holdback.
2.13

Secured Creditors

2.13.1 The following chart provides a summary of creditors that have PPSA registrations and
their respective outstanding loan amounts as at the Appointment Date based on the
Books and Records:
Creditor

Debt

Security

BDC

$6,400,000

GSA, Assignment of ECA's, Leasehold
Charge

Casa Dea

$600,000

GSA, Leasehold Charge

Caterpillar Financial Services
Limited ("Caterpillar")
Compaction Credit Ltd.
("CCL")
Concentra Financial Services
Limited ("Concentra")
ECN Financial Inc. ("ECN")

$13,000

PMSI

402,000

PMSI

222,000

PMSI

715,000

PMSI

$250,000

GSA

Unknown

GSA

Trenval Business Development
Corporation ("Trenval")
The Toronto Dominion Bank
("TD")
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Element Financial Corporation

Nil

Predecessor to ECN

Liebherr-Canada Ltd.

Nil

PPSA registration against a 2009
Liebherr excavator. Liebherr
confirmed to the Receiver that it was
paid in full and has requested a
discharge of their security.

2.13.2 The following is a summary of the Receiver's review / actions in respect of the various
secured lenders / financing lessors:
a)

BDC: As noted herein, AEtB has reviewed the BDC Security and provided its
opinion that its security is valid and enforceable in accordance with its respective
terms. As a result, all owned assets that are not specifically encumbered by
another specific registrant are subject to the BDC Security.

b)

Casa Dea: As noted herein, AEtB has reviewed the security granted by Astoria in
favour of Casa Dea and provided its opinion that such security is valid and
enforceable in accordance with its respective terms. Casa Dea and BDC also
entered into an intercreditor agreement setting out the priority of their
respective security interests. Under the terms of its security, and subject to the
intercreditor agreement, Casa Dea has, among other security interests, a first
ranking priority security interest in the Belleville Deposit; a first rank interest in
any equity or surplus funds from realization, if any, in respect of the Financed
Equipment and a charge against any residual amounts in respect of the Lien
Holdback (subject to certain terms being satisfied in respect thereof).

c)

Each of Caterpillar, CCL, Concentra and ECN (collectively the "Equipment
Lessors") have registered security interests in respect of in their respective
Financed Equipment that is used in the Astoria operations;

d)

Trenval: As noted herein, Trenval has a PPSA registration against all of Astoria's
personal property. The Receiver understands that Trenval's security interest is
subordinate to the interests of BDC and Casa Dea, however, a formal review of
the Trenval security has not yet been undertaken;

e)

TD: TD has an interest in the MOE GIC that is fully supporting the MOE LC issued
by TD to the MOECC.
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3.0 RECEIVER'S SALE PROCESS AND SUSGLOBAL APA
Receiver's Sale Process

3.1
3.1

Pursuant to the Appointment Order, the Receiver was authorized to market any or all
of the assets and operations of Astoria, including advertising and soliciting offers and
negotiating such terms and conditions of sale as the Receiver in its discretion may deem
appropriate. The Marketing Process to be undertaken by the Receiver was outlined in
Schedule "B" of the Appointment Order. In line with the Marketing Process, the steps
and timelines taken by the Receiver were subsequently formalized in a sale process (the
"Sale Process") which was distributed to prospective purchasers that expressed an
interest in the assets of Astoria.

3.1.2 The Sale Process, a copy of which is attached hereto as Appendix E, was outlined in
Appendix A to the Receiver's Confidential Information Memorandum (the "CIM"). The
following is a summary of the key steps of the Sale Process (all capitalized terms used
in this Section but not otherwise defined in this First Report shall have the meanings
ascribed to them in the Sale Process) that were undertaken by the Receiver:
•

Notified potential purchasers of the acquisition opportunity for Astoria's assets and
business by sending a Teaser Letter (as defined in the Sale Process) to parties
(known to the Receiver or as identified to the Receiver). A copy of the Teaser
Letter is attached hereto as Appendix F;

•

Placed an advertisement in the National edition of the Globe Et Mail (the
"Advertisement") on May 5, 2017. A link to the Advertisement was posted on
Insolvency Insider which is distributed to a wide range of insolvency and
restructuring professionals. A copy of the Advertisement is attached as Appendix
G;

•

Arranged for Compost Council of Canada ("CCC") to e-mail the Teaser Letter to its
members. CCC advised the Receiver that it has approximately 200 members, most
of whom are in Canada (spanning across Provinces and the Territories), with some
beyond the Canadian border;

•

Upon execution of a confidentiality and non-disclosure agreement (the "NDA")
provided by the Receiver, potential purchasers were provided with the CIM and
with an opportunity to commence due diligence, including gaining access to the
Receiver's Data Room, where additional confidential information was made
available by the Receiver, and/or gaining access to and touring the Leased
Premises and operations;

•

Bidders were required to provide a deposit of not less than 15% of the purchase
price offered (the "Deposit") and to submit their bids in the form of the template
asset purchase agreement (the "Template APA") provided by the Receiver; and

•

The Receiver provided a deadline of 5:00 p.m. on Friday, June 9, 2017 (the "Bid
Deadline") to submit binding offers in accordance with the Sale Process.

3.1.3 As a result of the foregoing, the Receiver was in contact with, or contacted by, a total
of 30 interested parties, 23 of whom requested the NDA. Thereafter, 17 signed and
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returned a form of the NDA, 16 of whom accessed the Data Room. Of these parties, 9
had arranged site visits either prior to (i.e. as part of Astoria's pre-filing sale process)
or after the Appointment Date.
3.1.4 Prior to the Bid Deadline, the various interested parties sought numerous additional
pieces of information in respect of the operations, compliance with the ECAs, the Land
Lease, etc. As a result of the various requests made by these parties, and the technical
nature of the inquiries, it appeared to the Receiver that interested parties would require
additional time to complete their due diligence and finalize their offers for submission
in accordance with the terms of the Sale Process. Accordingly, the Receiver notified all
parties that executed the NDA that the Receiver was extending the Bid Deadline to 5:00
p.m. on Thursday June 15, 2017 (the "Revised Deadline").
3.2

Asset Purchase Agreement

3.2.1 The Receiver has prepared a confidential supplement to this First Report (the
"Confidential Supplement") to outline for the Court the bid submissions for the
Purchased Assets and the terms of the proposed Sale Transaction. The Receiver is
requesting that the Confidential Supplement be subject to a Sealing Order of the Court
pending the completion of the proposed Sale Transaction or further Order of this Court.
The Receiver is proceeding in this manner because, while the Court should have the
information, the Receiver wishes to prevent any potential impact on the market for the
Purchased Assets arising from this information becoming public should the proposed Sale
Transaction not close.
3.2.2 As outlined in the Confidential Supplement the Receiver is of the opinion that the
proposed Sale Transaction represents the best value for the Purchased Assets in the
circumstances. The Receiver has discussed the terms of the Sale Transaction with
Astoria's largest secured creditors, and has been advised that they either support, or do
not oppose, the Receiver's recommendation with respect to completing the Sale
Transaction.
3.2.3 Accordingly, the Receiver is seeking approval of the Sale Transaction contemplated by
the Asset Purchase Agreement, with such minor amendments as the Receiver may deem
necessary or appropriate, and vesting the Purchased Assets in the Purchaser pursuant to
an approval and vesting order in a form consistent with the draft order approved by the
Commercial List Users' Committee of the Ontario Superior Court of Justice, to be
effective upon the Receiver filing a Receiver's Certificate which confirms that the terms
and conditions of the Asset Purchase Agreement have been satisfied to the Receiver's
satisfaction. A copy of the Asset Purchase Agreement with the commercially sensitive
details redacted (the "Redacted Asset Purchase Agreement") is attached hereto as
Appendix H.
An unredacted copy is attached to the Receiver's Confidential
Supplement.
3.2.4 The Receiver also requests that the Court grant a sealing order with respect to the
Confidential Supplement until further order of this Court or following Closing in the
event that the Sale Transaction does not close and the Receiver is required to re-market
the Purchased Assets.
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3.3
3.3.1

Assets Available for Realization

If the Asset Purchase Agreement is approved by this Court, the Excluded Assets as
defined in the Asset Purchase Agreement, which include but are not limited to the
Belleville Deposit and the MOE GIC associated with the Financial Assurance requirements
of the MOECC, will be available for the benefit of the estate. These remaining assets
will be realized by the Receiver and, together with the sale proceeds generated from
the Sale Transaction, will be distributed pursuant to a further Order of this Court.
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4.0 RECEIVER'S AND ITS COUNSEL'S ACCOUNTS
4.1

Pursuant to paragraph 18 of the Appointment Order, any expenditure or liability which
shall properly be made or incurred by the Receiver, including the fees and disbursements
of the Receiver and the fees and disbursements of AEtB, constitute part of the
"Receiver's Charge". The fees and disbursements of the Receiver for the period to July
31, 2017 are detailed in the affidavit of Chris Mazur, a copy of which is attached as
Appendix I. The fees and disbursements of AEt13 are detailed in the affidavit of Steven
Graff, a copy of which is attached as Appendix J.

4.2

The Receiver's fees to July 31, 2017 encompass 471.9 hours at an average hourly rate
of approximately $314.02 for a total of $148,184.80 prior to disbursements of $820.81
and applicable taxes. The Receiver is therefore requesting that this Honourable Court
approve its total fees and disbursements inclusive of applicable taxes in the amount of
$168,375.67.

4.3

AEtB's fees to July 26, 2017 encompass 215.4 hours at an average hourly rate of
approximately $409.29 for a total of $88,161.50 prior to disbursements of $797.93 and
applicable taxes. The Receiver is therefore requesting that this Honourable Court
approve AEtB's total fees and disbursements inclusive of applicable taxes in the amount
of $100,518.96.
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5.0 STATEMENT OF RECEIPTS Et DISBURSEMENTS
5.1

Appendix K, attached, presents a summary of the Receiver's Interim REtD for the period

April 13, 2017 to August 4, 2017. As is illustrated, receipts total approximately
$670,000, primarily related to cash on hand, collection of the opening AR and ongoing
sales, and the advance from the BDC under a Receiver's Borrowing Certificate.
5.2

The Receiver has made disbursements of approximately $517,000, primarily related to
payroll and related remittances, repairs and maintenance, operating costs and legal and
professional fees. Accordingly, as at August 4, 2017 the Receiver has net funds in its
accounts of approximately $153,000.
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6.0
6.1

RECOMMENDATIONS

The Receiver respectfully submits this First Report to the Court in support of the
Receiver's motion for an Order:
•

approving the First Report and the Receiver's activities as outlined therein;

•

authorizing and directing the Receiver to complete the Sale Transaction as
contemplated by the Asset Purchase Agreement, with such minor amendments as
the Receiver may deem necessary or appropriate;

•

vesting the Purchased Assets in the Purchaser free and clear of all encumbrances
pursuant to an approval and vesting order in a form consistent with the one approved
by the Commercial List Users' Committee of the Ontario Superior Court of Justice,
to be effective upon the Receiver filing of the Receiver's Certificate;

•

sealing the Confidential Supplement pending the completion of the Sale Transaction
or further Order of this Court;

•

approving the fees and disbursements of the Receiver and its counsel, AEtB, as
outlined herein; and

•

approving the Receiver's Interim REtD.

All of which is respectfully submitted this 16th day of August, 2017.
BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA OR NIC MATTERS CANADA LP,
and witho
r firj.aJ or corporate liability

r •
Per:

Chris Mazur CIRP LIT
Senior Vice President
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APPENDIX B

Court File
Court
File No.
No. CV-17-11760-00
CV-17-11760-00CL
CL
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SUPERIOR COURT OF JUSTICE
JUSTICE
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L LIST)
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(COMMERCIAL
THURSDAY,
THURSDAY, THE 13DAY
13th DAY

THE
THE HONOURABLE
HONOURABLE
, ^ 0:

APRIL,2017
OF APRIL,
2017

JUSTICE
JUSTICE HAINEY
IIIAINEY
O
o

fi

> ■^\

BUSINESS DEVELOPMENT
DEVELOPMENT BANK OF CANADA
Applicant
-and-

ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS
CANADA LP
Respondents

ORDER
(appointing Receiver)
THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1)
243(1) of
of
the Bankruptcy and Insolvency Act, R.S.C. 1985,
1985, c. B-3, as amended (the
(the "BIA")
"BIA") and
and section
section 101
101

of Justice Act, R.S.O. 1990,
of the Courts of
1990, c. C.43, as amended (the "CJA")
"CJA") appointing
appointing BDO
BDO
Canada Limited as receiver (in such capacities, the "Receiver")
"Receiver") without security, of
of all
all of
of the
the
assets, undertakings and properties of each of Astoria Organic Matters Ltd. and
and Astoria
Astoria Organic
Organic
Matters Canada LP (together, the "Debtors") acquired for, or used in relation to
to aa business
business
carried on by the Debtors, was heard this day at 330 University Avenue, Toronto, Ontario.
Ontario.

1771742v3
1771742v3

-22

ON READIN
READING
Hutchinsonn sworn April 10,
2017 and
and the
the Exhibits
Exhibits
G the affidavit of Angus Hutchinso
10, 2017

thereto,
thereto, and on hearing the submissio
submissions
of counsel for the Applicant,
and anyone
anyone else
else appearing
appearing
ns of
Applicant, and
from the Service List served on short notice as appears from the affidavit
affidavit of
of service
service of
of Jane
Jane

Hampel sworn April 11,
2017, and on reading the consent of BDO Canada
Canada Limited
Limited to
to act
act as
as the
the
11, 2017,
Receiver,
Receiver,
SERVIC
E
SERVICE

1.
1.

and the
the
of the Notice
of Application
THIS COURT ORDERS that the time for service of
Notice of
Application and

Application Record is hereby abridged and validated so that
Application
that this
this Application
is properly
properly
Application is
retumable
thereof.
returnable today and hereby dispenses with further service thereof.
APPOIN
TMENT
APPOINTMENT

2.

the BIA
BIA and
and section
section 101
of
243(1) of
of the
THIS COURT ORDERS that pursuant to section 243(1)
101 of

of all
all of
of the
the
Receiver, without
security, of
the CJA,
CJA, BDO Canada Limited is hereby appointed Receiver,
without security,
to a
a business
business
acquired for,
for, or
or used
used in
in relation
relation to
assets, undertaki
of the Debtors acquired
undertakings
ngs and properties of
(the "Property
"Property").
thereof (the
carried on by the Debtors,
Debtors, including all proceeds thereof
").
RECEIVE
R'S POWER
RECEIVER'S
POWERS
S

3.

authorized,, but
but not
not
hereby empowere
empowered
and authorized
THIS COURT ORDERS that the Receiver is hereby
d and

the generality
generality
and, without
in any
any way
limiting the
obligated, to act at once in respect of
of the Property and,
without in
way limiting
and authorize
authorizedd to
to do
do any
any of
of the
the
empowered
foregoing,, the Receiver is hereby expressly empowere
of the foregoing
d and
desirable:
following where the Receiver considers it necessary or
or desirable:

(a)
(a)

any and
and
over the
the Property
Property and
and any
control over
possessionn of
of and exercise control
to take possessio
the
out of
of or
or from
from the
disbursements
arising out
all proceeds,
proceeds, receipts and disbursem
ents arising
Property;
Property;

(b)
(b)

1771742v3

parts
or any
any part
part or
or parts
of the
the Property,
Property, or
preserve, and protect of
receive, preserve,
to receive,
security
of locks
locks and
and security
to, the changing
changing of
thereof,
including,, but not limited to,
thereof, including
engaging of
of
safeguard it,
it, the
the engaging
of Property to safeguard
codes,
codes, the relocating of
inventoriess and
and the
the
independe
of physical inventorie
personnel,, the taking of
nt security personnel
independent
necessary or
or desirable;
desirable;
placemen
placementt of such insurance coverage as may be necessary

3
-3-

(c)
(c)

to manage,
manage, operate,
of the Debtors,
Debtors, including the
operate, and carry on the business of

powers to enter into any agreements,
agreements, incur any obligations in the ordinary
course of
of business,
business, cease to carry on all or any part of
of the business,
business, or
cease to perform any contracts of
of the Debtors;
Debtors;

(d)
(d)

consultants, appraisers,
to engage consultants,
appraisers, agents,
agents, experts,
experts, auditors,
auditors, accountants,
accountants,

managers, counsel and such other persons from time to time and on
managers,
whatever basis,
basis, including on a temporary basis,
basis, to assist with the exercise
of the Receiver's powers and duties,
of
duties, including without limitation those
conferred by this Order;
Order;

(e)
(e)

equipment, inventories,
inventories, supplies,
supplies,
to purchase or lease such machinery,
machinery, equipment,
premises or other assets to continue the business of
of the Debtors or any part
or parts thereof;

(f)
(f)

to receive and collect all monies and accounts now owed or hereafter
owing to the Debtors and to exercise all remedies of
of the Debtors in
collecting such monies,
including, without limitation,
limitation, to enforce any
monies, including,
security held by the Debtors;
Debtors;

(g)
(g)

to settle,
settle, extend or compromise any indebtedness owing to the Debtors;
Debtors;

(h)
(h)

execute, assign,
assign, issue and endorse documents of
of whatever nature in
to execute,
respect of
of any of
of the Property,
Property, whether in the Receiver's name or in the

name and on behalf
behalf of
of the Debtors,
Debtors, for any purpose pursuant to this Order;
Order;

(i)
(i)

to engage a qualified and/or licensed third party to undertake
environmental or workers'
of the
the Property
Property
workers' health and safety assessments of
and operations of
of the Debtors;
Debtors;

(j)
(j)

of any and all
to initiate,
initiate, prosecute and continue the prosecution of
proceedings and to defend all proceedings now pending or hereafter

instituted with respect to the Debtors,
Debtors, the Property or the Receiver,
Receiver, and to
settle or compromise any such proceedings.
proceedings. The authority hereby
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conveyed shall extend to such appeals or application
applicationss for judicial review
in respect of
of any order orjudgment
judgment pronounced
proceeding;;
pronounced in any such proceeding

(k)
(k)

to market any or all of
of the Property,
Property, including advertising and soliciting
soliciting
offers in respect of
of the Property or any part or parts thereof
thereof and
and
negotiating such terms and conditions of
of sale as the Receiver in its
discretion may deem appropriate
appropriate;;

(1)
(1)

or any
any part
part or
or parts
parts
to sell,
sell, convey,
convey, transfer,
transfer, lease or assign the Property or

thereof
thereof out of
of the ordinary course of
of business,
business,

(i)
(i)

without the approval of this Court in respect of
of any transaction not
not

exceeding $100,000.0
consideration
$100,000.00,
0, provided that the aggregate considerati
on
$500,000.00;
and
transactionss does not exceed $500,000.0
for all such transaction
0; and

(ii)
(ii)

of any transaction
transaction in
in
with the approval of
of this Court in respect of
which the purchase price or the aggregate purchase price exceeds

the applicable amount
amount set out in the preceding clause;
Ontario
63(4) of
of the
the Ontario
and in each such case notice under subsection 63(4)
of the Ontario
Ontario Mortgages
Mortgages
Personal Property Security Act,
Act, or section 31 of
required.
Act,
be, shall not be required.
Act, as the case may be,
to convey
convey the
the
necessary to
(m)
orders necessary
(m) to apply for any vesting order or other orders
thereof,
Property or any part or parts thereof to a purchaser or
or purchasers
purchasers thereof,
such Property;
Property;
encumbrances
free and clear of
of any liens or encumbran
ces affecting such
(n)
(n)

(as defined
defined
affected Persons
Persons (as
to, meet
to report to,
meet with and discuss with
with such affected
the
to the
below)
appropriatee on all matters
below) as the Receiver deems appropriat
matters relating to
to such
such
information,
subject to
Property and the receivershi
receivership,
p, and to share informatio
n, subject
deems advisable;
advisable;
confidentiality
terms as to confidentia
lity as the Receiver deems

(o)
(o)

respect of
of the
the
other Orders
in respect
and any
any other
of this Order and
to register a copy of
Orders in
Property;
Property against title to any of
of the Property;
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(p)
(p)

to apply for any permits,
permits, licences,
licences, approvals or permissio
permissions
as may
may be
be
ns as
required by any governmen
governmental
for and
and
tal authority and any renewals thereof for
on behalf of
of and,
and, if thought desirable by the Receiver,
Receiver, in the
the name
name of
of the
the
Debtors;
Debtors;

(q)
(q)

to enter into agreement
agreementss with any trustee in bankruptc
bankruptcyy appointed
appointed in
in
respect of the Debtors,
Debtors, including
including,, without limiting the generality
generality of
of the
the
foregoing
foregoing,, the ability to enter into occupatio
occupationn agreement
agreementss for
for any property
property
owned or leased by the Debtors;

(r)
(r)

rights
shareholder,
partnership,
joint venture
venture or
or other
other rights
to exercise any sharehold
er, partnershi
p, joint
which the Debtors may have;
have; and

(s)
(s)

exercise of
of these
these powers
powers or
or
reasonablyy incidental to
to the
the exercise
to take any steps reasonabl

the performance
of any statutory obligation
obligations.
performance of
s.
be exclusivel
exclusivelyy
actions or
or steps,
steps, it
it shall
shall be
and in each case where the Receiver takes any such actions

authorized and empowere
of all
all other
other Persons
Persons (as
(as defined
defined below),
below),
empowered
so, to the exclusion of
authorized
d to do so,
other Person.
Person.
including the Debtors,
Debtors, and without interferen
interference
any other
ce from any
RECEIVER
DUTY TO PROVID
CO-OPERATION
TO THE
THE RECEIV
PROVIDE
E ACCESS AND CO-OPE
RATION TO
ER

4.

all of
of its
its current
current and
and former
former directors,
directors,
(i) the Debtors,
Debtors, (ii)
(ii) all
THIS COURT ORDERS that (i)

and all
all other
other persons
persons
counsel and
and sharehold
shareholders,
officers, employees
officers,
employees,, agents,
agents, accountan
accountants,
ts, legal counsel
ers, and
other individual
individuals,
firms, corporatio
corporations,
instructions
(iii) all
all other
acting on its instructio
ns or behalf,
behalf, and (iii)
s, firms,
ns,
(all of
of the
the
governmen
of this
this Order
Order (all
tal bodies or agencies,
governmental
agencies, or other entities having notice of
advise the
the
"Person") shall
shall forthwith
forthwith advise
being aa "Person")
foregoing
foregoing,, collective
collectively,
ly, being "Persons" and each being
grant
possessionn or
or control,
control, shall
shall grant
such Person's
Person's possessio
Receiver of the existence of any Property in such
such
and shall
shall deliver
deliver all
all such
immediat
the Receiver,
Receiver, and
immediatee and continued access to the Property to the
Receiver'ss request.
Property to the Receiver upon the Receiver'

5.

Receiver of
of the
the
advise the
the Receiver
THIS COURT ORDERS that all Persons shall forthwith advise

and accountin
accountingg
orders, corporate
corporate and
existence of any books,
books, document
documents,
s, securities, contracts, orders,
or
to the
the business
business or
of any
any kind
kind related
related to
information
records,
papers, records and informati
records, and any other papers,
on of
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-6affairs of
of the Debtors,
Debtors, and any computer programs,
programs, computer tapes,
tapes, computer disks,
disks, or
or other
other data
data
storage media containing any such informatio
informationn (the
(the foregoing,
foregoing, collectivel
collectively,
the "Records")
"Records") in
in
y, the

that Person's possession or control,
control, and shall provide to the Receiver or permit the Receiver
Receiver to
to
make,
make, retain and take away copies thereof and grant to the Receiver unfettered access
access to
to and
and use
use

of
of accounting
accounting,, computer,
computer, software and physical facilities relating thereto,
thereto, provided
provided however
that
however that
nothing in this paragraph 5 or in paragraph 66 of
of this Order shall require the
the delivery
of Records,
Records,
delivery of
or the granting of
of access to Records,
Records, which may not be disclosed or
or provided
provided to
to the
the Receiver
Receiver due
due
to the privilege attaching to solicitor-cl
solicitor-client
communication
to statutory
statutory provisions
provisions
ient communica
tion or due to
prohibiting such disclosure.

6.

if any Records are
are stored
stored or
or otherwise
otherwise contained
contained on
on aa
THIS COURT ORDERS that if

computer or other electronic system of
storage, whether
by independen
independentt service
service
of informatio
informationn storage,
whether by
provider or otherwise,
shall forthwith
forthwith give
otherwise, all Persons in possession or control of such Records shall
give
to recover
recover and
and fully
fully
unfettered access to the Receiver for the purpose of
of allowing the Receiver to
by way
of printing
the informatio
informationn onto
onto
informationn contained therein whether
copy all of the informatio
whether by
way of
printing the
of retrieving
retrieving and
and copying
copying the
the
of computer disks or such other
other manner
paper or making copies of
manner of

informatio
alter, erase
erase or
or destroy
destroy
expedient, and shall
shall not
not alter,
informationn as the Receiver in its discretion deems expedient,
this
Further, for
for the
the purposes
purposes of
of this
any Records without the prior written consent of the Receiver. Further,
assistance in
in gaining
gaining immediate
immediate
paragraph,
paragraph, all Persons shall provide the Receiver with all
all such assistance
including
in its
its discretion
discretion require
require including
access to the informatio
informationn in the Records as the Receiver may
may in
system and
and
use of
of any
any computer
computer or
or other
other system
providing the Receiver with instruction
instructionss on the use
numbers that
that
codes, account
account names
names and
and account
providing the Receiver with any and all access codes,
account numbers
information.
may be required to gain access to the informatio
n.
landlords
each of
of the
the relevant
relevant landlords
7.
THIS COURT ORDERS that the Receiver shall provide each
any leased
leased premises
premises at
at least
least
fixtures from
from any
of the Receiver's intention to remove any
with notice of
any fixtures
shall be
be entitled
entitled
removal. The
The relevant
relevant landlord
landlord shall
of the intended removal.
seven(7)
(7) days prior to the date of
the
such removal
removal and,
and, if
if the
to observe
observe such
representative
to have a representat
ive present in the leased premises to
provisions of
of
fixture under
under the
the provisions
any such
such fixture
entitlementt to remove any
landlord disputes the Receiver's entitlemen
agreed between
between any
and shall
shall be
lease, such fixture shall remain on the premises and
the lease,
be dealt
dealt with
with as
as agreed
any
of this
this Court
Court
or by
by further
further Order
Receiver, or
applicable secured creditors,
creditors, such landlord and the Receiver,
Order of
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upon application by the Receiver on at least two (2)
(2) days'
days' notice to such landlord and
and any
any such
such
secured
secured creditors.
creditors.

NO PROCEED
PROCEEDINGS
THE RECEIVE
RECEIVER
INGS AGAINST THE
R

8.

THIS COURT ORDERS that no proceeding or enforceme
enforcement
process in
in any
any court
court or
or
nt process

tribunal (each,
(each, a "Proceedin
"Proceeding"),
commenced
the Receiver
Receiver except
except
g"), shall be commence
d or continued against the
with the written consent of
of the Receiver or
or with
leave of
of this
this Court.
with leave
Court.
NO PROCEED
PROCEEDINGS
DEBTORS
OR THE
THE PROPER
PROPERTY
INGS AGAINST THE DEBTOR
S OR
TY

9.

THIS COURT ORDERS that no Proceeding against or in
in respect
respect of
of the
the Debtors
Debtors or
or the
the

Property shall be commence
commenced
consent of
of the
the Receiver
Receiver or
or
d or continued except with the written
written consent
with leave of this Court and any and all Proceeding
Proceedingss currently under
under way
or in
in respect
respect of
of
way against
against or
pending further
further Order
Order of
of this
this Court.
Court.
the Debtors or the Property are hereby stayed and suspended pending
OR REMEDIE
REMEDIES
NO EXERCIS
EXERCISE
E OF RIGHTS OR
S

10.
10.

against the
the Debtors,
Debtors, the
the Receiver,
Receiver, or
or
THIS COURT ORDERS that all rights and remedies against

of the
the
affecting the Property,
Property, are hereby stayed and suspended except with
the written
consent of
with the
written consent

Receiver or leave of
does not
not apply
apply in
in
of this Court,
Court, provided however that this stay and suspension does
that
respect of any "eligible financial contract" as defined in the
the BIA,
BIA, and
and further
further provided
provided that
or the
the Debtors
Debtors to
to carry
carry on
on any
any business
nothing in this paragraph shall (i)
(i) empower the Receiver or
business
Receiver or
or the
the Debtors
Debtors
on, (ii)
(ii) exempt
exempt the
the Receiver
which the Debtors is not lawfully entitled to carry on,
safety or
or the
the
provisions relating
relating to
to health,
health, safety
from complianc
compliancee with statutory or regulatory provisions

environmen
security interest,
interest,
registrationn to preserve or perfect
t,(iii) prevent the filing of any registratio
environment,
perfect aa security
registrationn and
and perfection
perfection of
of
or (v)
(v) prevent
prevent the
the registratio
(iv)
(iv) prevent the registratio
registrationn of a claim for lien, or
further steps
Ltd., but for
for greater
greater certainty,
certainty, no
no further
the claim for lien of
of Ken Tulloch Constructi
Construction
on Ltd.,
steps or
or

proceeding shall be taken in the context of
of any such claim.
claim.
RECEIVER
INTERFERENCE
THE RECEIVE
NO INTERFE
RENCE WITH THE
R
11.

interfere
discontinue,
fail to
to honour,
honour, alter,
alter, interfere
THIS COURT ORDERS that no Person shall discontinu
e, fail

right, contract,
contract, agreement,
agreement,
right, renewal
renewal right,
with, repudiate,
with,
repudiate, terminate or cease to perform any right,
Receiver or
or
consent of
of the
the Receiver
Debtors, without
licence or permit in favour of or held by the Debtors,
without written
written consent
leave
leave of
of this
this Court.
Court.
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UATION OF
CONTINUATION
OF SERVIC
SERVICES
ES

12.

oral or
or written
agreementss with
THIS COURT ORDERS that all Persons having oral
the
written agreement
with the

Debtors or statutory or regulator
regulatoryy mandates for the supply of
of goods
goods and/or
and/or services,
services, including
including
without limitation
limitation,, all computer software,
software, communic
communication
data services,
services, centralize
centralizedd
ation and other data
banking services,
services, payroll services, insurance
insurance,, transporta
transportation
utility or
or other
other services
services to
to
tion services, utility

the Debtors are hereby restrained until further Order of
of this
this Court
Court from
from discontinu
discontinuing,
altering,
ing, altering,
interferin
interferingg with or terminati
terminating
of such goods or services
services as
as may
may be
be required
required by
by the
the
ng the supply of
Receiver,
Receiver, and that the Receiver shall be entitled to the continued use of the
the Debtors
Debtors' current
current

telephone numbers,
numbers, facsimile numbers,
numbers, internet
interne addresses and domain names,
names, provided
provided in
in each
each
case that the normal prices or charges for all such goods
goods or
or services
services received
received after
after the
the date
date of
of this
this
Order are paid by the Receiver in accordanc
accordancee with normal
normal payment
payment practices
practices of
of the
the Debtors
Debtors or
or
such other practices as may be agreed upon by the supplier
supplier or
or service
service provider
Receiver,
provider and
and the
the Receiver,
or as may be ordered by this Court.
RECEIVER TO HOLD FUNDS
RECEIVER
FUNDS

13.

instruments,
and other
other forms
forms of
of
funds, monies,
monies, cheques,
cheques, instrumen
THIS COURT ORDERS that all funds,
ts, and

pajnnents
from and
and after
after the
the making
making of
of this
this Order
Order from
from any
any
payments received or collected by the Receiver from
Property and
and the
the
source whatsoever,
or any
any of
of the
the Property
whatsoever, including without limitation the sale of all or

collection of any accounts receivable in whole or in part, whether
in existence
existence on
on the
the date
date of
of this
this
whether in
to be
be
Order or hereafter coming into existence,
existence, shall be deposited
deposited into
into one
one or
or more
more new
new accounts
accounts to
and the
the monies
monies standing
standing to
to the
the credit
credit
opened by the Receiver(the
(the "Post Receivers
Receivership
hip Accounts")
Accounts") and
any disbursem
disbursements
provided for
for
time to
to time,
time, net
net of
of any
of such Post Receivers
Receivership
of
hip Accounts from time
ents provided
or any
any
accordancee with
the terms
terms of
of this
this Order
Order or
herein,
herein, shall be held by the Receiver to be paid in accordanc
with the
further Order of
of this
this Court.
Court.
EMPLOY
EES
EMPLOYEES

14.
14.

remain the
the employee
employeess of
of
employeess of the Debtors shall
shall remain
THIS COURT ORDERS that all employee
behalf, may
may terminate
terminate the
the
Receiver, on the
the Debtors'
Debtors' behalf,
the Debtors until such time as the Receiver,

employme
employee-related
of such employee
employees.
not be
be liable
liable for
for any
any employeent of
employment
s. The Receiver shall not
related
for in
in section
section 14.06(1.2)
of
liabilities, including any successor employer liabilities as
as provided
provided for
14.06(1.2) of
pay, or
or in
in
specifically
agree in
in writing
writing to
to pay,
may specifical
the BIA,
BIA, other than such amounts as the Receiver may
ly agree
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respect of its obligation
obligationss under sections 81.4(5)
81.4(5) or 81.6(3)
81.6(3) of the BIA or
or under
under the
the Wage
Earner
Wage Earner
Protectio
Protectionn Program Act.
Act.
PIPEDA
PIPEDA

15.

THIS COURT ORDERS that,
that, pursuant to clause 7(3)(c)
7(3)(c) of the Canada
Canada Personal
Personal

Informati
on Protectio
Information
Protectionn and Electroni
Electronicc Document
Documentss Act, the Receiver
Receiver shall
shall disclose
disclose personal
personal
informati
on of
information
of identifiab
identifiable
individualss to prospective
purchaserss or
or bidders
bidders for
for the
the Property
Property and
and
le individual
prospective purchaser
to their advisors,
advisors, but only to the extent desirable or required to
to negotiate
negotiate and
and attempt
attempt to
to complete
complete
one or more sales of the Property (each,
(each, a "Sale"). Each prospecti
prospective
purchaser or
or bidder
bidder to
to
ve purchaser
and protect
protect the
the privacy
privacy of
of such
such
whom such personal informati
information
on is disclosed shall maintain and

informati
the Sale,
Sale, and
and if
if it
it does
does not
not
on and limit the use of
information
of such informati
information
evaluationn of
of the
on to its evaluatio

complete a Sale,
Sale, shall return all such informati
information
Receiver, or
or in
in the
the alternativ
alternativee destroy
destroy all
all
on to the Receiver,
continue to
to use
use the
the personal
personal
such informati
information.
of any Property shall be
be entitled
entitled to
to continue
on. The purchaser of

informati
purchased,, in
in a
a manner
manner which
in all
all
on provided to it, and related to the Property purchased
information
which isis in
all
information
by the
the Debtors,
Debtors, and
and shall
shall return
return all
material respects identical to the prior use ofsuch informati
on by
personal informati
information
other personal informati
information
Receiver, or ensure
ensure that
that all
all other
other personal
on to the Receiver,
on isis
destroyed
destroyed..

LIMITA
TION ON ENVIRO
LIMITATION
ENVIRONMENTAL
LIABILITIES
NMENTAL LIABILI
TIES
16.

herein contained
contained shall
shall require
require the
the Receiver
Receiver to
to
THIS COURT ORDERS that nothing herein

and/or
possessionn or
or manageme
management
(separatelyy and/or
occupy or to take control,
control, care,
care, charge,
charge, possessio
nt (separatel

collective
of the Property that might
might be
be environme
environmentally
contaminated,
ly, "Possessi
collectively,
"Possession")
on") of any of
ntally contamina
ted,
release
might be a pollutant or a contamina
contaminant,
cause or
or contribute
contribute to
to aa spill,
spill, discharge,
discharge, release
nt, or might cause
provincial or
or other
other law
law respecting
respecting the
the
or deposit of a substance contrary to any federal, provincial
or
protection, conservat
remediation
rehabilitation
of the
the environme
environment
protection,
conservation,
enhancement,
ion, enhancem
ent, remediati
on or rehabilita
tion of
nt or
the
contamination
including,, without
without limitation
limitation,, the
relating to the disposal of waste or other contamina
tion including
the Ontario
Ontario
Environmental
Protectionn Act,
Act, the
Protectionn Act,
Act, the Ontario Environme
Canadian Environme
Environmental
ntal Protectio
ntal Protectio
Safety Act
Act and
and regulation
regulationss
Health and
and Safety
Act, or the Ontario Occupational
Water Resources Act,
Occupational Health

thereunde
nothing herein
herein shall
shall
(the "Environm
"Environmental
Legislation"),
however that
that nothing
thereunderr (the
ental Legislatio
n"), provided however
imposed by
by applicable
applicable
exempt the Receiver from any duty to report or make disclosure imposed
Environme
Order or
or anything
anything done
done in
in
Legislation.
ntal Legislatio
Environmental
n. The Receiver shall not, as a result of this Order

1771742v3

- 10 -10-

pursuance of
of the Receiver's duties and powers under this Order,
Order, be deemed to be in Possession of
of
any of
of the Property within the meaning of
of any Environmen
Environmental
Legislation,, unless it is actually in
tal Legislation
possession
possession..
LIMITAT
ION ON THE
LIMITATION
THE RECEIVE
RECEIVER'S
LIABILITY
R'S LIABILIT
Y

17.
17.

THIS COURT ORDERS that the Receiver shall incur no liability
liability or
or obligation
obligation as
as a
a result
result

of
of its appointme
appointment
nt or the carrying out the provisions of
of this Order,
Order, save and except for any gross
negligence or wilful misconduc
misconductt on its part,
part, or in respect of
of its obligations under sections 81.4(5)
81.4(5)

or 81.6(3)
81.6(3) of
of the BIA or under the Wage Earner Protection Program
Program Act.
Act. Nothing in this
this Order
Order
shall derogate from the protections afforded the Receiver by section 14.06 of
of the
the BIA
BIA or
or by
by any
any
other applicable legislation
legislation..
RECEIVE
R'S ACCOUNTS
RECEIVER'S
ACCOUNTS

18.

THIS COURT ORDERS that the Receiver and counsel to the
the Receiver
Receiver shall
shall be
paid their
their
be paid

reasonable fees and disburseme
and charges,
charges, and
that the
the
disbursements,
nts, in each case at their standard rates and
and that
Receiver and counsel to the Receiver shall be entitled to and are hereby granted
granted a
a charge
charge (the
(the

"Receiver'
both before
Property, as security for such fees and disburseme
disbursements,
"Receiver'ss Charge")
Charge") on the Property,
nts, both
before
that the
the Receiver's
Receiver's Charge
of these proceeding
proceedings,
and after the making of this Order in respect of
s, and
and that
Charge
trusts, liens,
liens, charges
charges
all security
security interests,
interests, trusts,
to all
shall form a first charge on the Property in priority to
subject to
to sections
sections
Person, but
but subject
in favour
favour of
of any
any Person,
otherwise, in
encumbrances,
and encumbran
ces, statutory or otherwise,
BIA.
81.6(2) of
of the BIA.
14.06(7), 81.4(4),
81.4(4), and 81.6(2)
14.06(7),

19.
19.

accounts
shall paSs
pass its
its accounts
legal counsel
counsel shall
THIS COURT ORDERS that the Receiver and its legal

counsel are
and its
its legal
legal counsel
of the
the Receiver
Receiver and
accounts of
the accounts
time, and for this purpose the
from time to time,
are
Justice.
of Justice.
Superior Court
of the
the Ontario
Commerciall List
List of
of the Commercia
judge of
hereby referred to a judge
Ontario Superior
Court of

20.

shall be at
the Receiver
Receiver shall
its accounts,
accounts, the
passing of
of its
prior to
to the
the passing
THIS COURT ORDERS that prior
be at

its
its hands,
hands, against
in its
out of
of the
the monies
amounts, out
liberty from time to time to apply reasonable amounts,
monies in
against its
rates and
normal rates
incurred at
at the
the normal
disbursements,
disbursements,
fees and disburseme
nts, including legal fees and disburseme
nts, incurred
and
against its
advances against
constitute advances
shall constitute
counsel, and such amounts
charges of the Receiver or its counsel,
amoimts shall
its
Court.
approved by
by this
this Court.
remunerati
disbursements
on and disburseme
remuneration
nts when and as approved
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THE RECEIVERSHIP
RECEIVERSHIP
FUNDING OF
OF THE
FUNDING
21.

THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to

otherwise, such monies from
from time to time as it may
borrow by way of
of a revolving credit or otherwise,
consider necessary or desirable,
desirable, provided that the outstanding principal amount does not exceed

time,
authorize) at any time,
(or such greater amount as this Court may by further Order authorize)
$400,000.00 (or
of time as it may
of interest as it deems advisable for such period or periods of
at such rate or rates of
of the powers and duties conferred upon the
of funding the exercise of
arrange, for the purpose of
arrange,
of the Property shall be and
Order, including interim expenditures. The whole of
Receiver by this Order,
Charge") as
(the "Receiver's Borrowings Charge")
of a fixed and specific charge (the
is hereby charged by way of
thereon, in
borrowed, together with interest and charges thereon,
of the monies borrowed,
security for the payment of
otherwise,
encumbrances, statutory or otherwise,
liens, charges and encumbrances,
interests, trusts,
trusts, liens,
priority to all security interests,
Person, but subordinate in priority to the Receiver's Charge and the charges as
of any Person,
in favour of
BIA.
81.6(2) of
of the BIA.
81.4(4), and 81.6(2)
set out in sections 14.06(7),
14.06(7), 81.4(4),
22.

other
nor any
any other
Charge nor
Borrowings Charge
THIS COURT ORDERS that neither the Receiver's Borrowings

security granted by the Receiver in connection with its borrowings under this Order shall be
this Court.
Court.
leave of
of this
enforced without leave
enforced
certificates
issue certificates
to issue
THIS COURT ORDERS that the Receiver is at liberty and authorized to
(the "Receiver's Certificates")
"A" hereto (the
substantially in the form annexed as Schedule "A"
Certificates") for any

23.

amount borrowed by it pursuant to this Order.
Order.
24.

Receiver
by the
the Receiver
borrowed by
time borrowed
time to
to time
from time
THIS COURT ORDERS that the monies from

of this Court and any and all Receiver's Certificates
pursuant to this Order or any further order of
basis, unless otherwise agreed
passu basis,
thereof shall rank on a pari passu
evidencing the same or any part thereof
of any prior issued Receiver's Certificates.
to by the holders of
PROCESS
MARKETING PROCESS
carry out
out
to carry
directed to
and directed
authorized and
hereby authorized
is hereby
Receiver is
THIS COURT ORDERS that the Receiver
portions
portion or
or portions
of the Property or any material portion
and conduct a marketing process in respect of
to this
this
"B" to
thereof, substantially in accordance with the marketing process outlined in Schedule "B"
thereof,

25.

Process"), and such Marketing Process is hereby approved.
(the "Marketing Process"),
Order(the
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SERVICE
SERVICE AND
AND NOTICE
NOTICE

26.

THIS COURT ORDERS that the E-Service Protocol
Protocol of
of the
the Commercial
Commercial List
List (the
(the

"Protocol")
"Protocol") is approved and adopted by reference herein and,
and, in this proceeding,
proceeding, the service of
of
documents made in accordance with the Protocol (which
(which can be found on the Commercial List
List
website

at

http
://www.ontario
co urts.ca/scjpractice/practic
/practice/practice-directions/toronto/e-servicehttp://www.ontar
iocourts.ca/scj/
e-directions/toronto/e-service-

protocol/)
protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of
of the Rules of
of Civil Procedure.
Procedure. Subject
Subject to
to

Rule 3.01(d)
3.01(d) of
of the Rules of
of Civil Procedure and paragraph 21 of
of the Protocol,
Protocol, service of
of
documents in accordance with the Protocol will be effective on
on transmission.
transmission. This
This Court
Court further
further

orders that a Case Website shall be established in accordance with
the Protocol
Protocol with
the
with the
with the

following URL www.extranets.bdo.ca/astoriaorganicmatters.
www.extranets.bdo.ca/astoriaorganicmatters.
distribution of
of documents
documents in
in accordance
accordance
if the service or distribution
THIS COURT ORDERS that if
this Order,
Order, any
any
with the Protocol is not practicable,
practicable, the Receiver is at liberty to serve or distribute this

27.

correspondence,, by
by
other materials and orders in these proceedings,
proceedings, any notices or other correspondence
courier, personal delivery or facsimile
facsimile
forwarding true copies thereof
thereof by prepaid ordinary mail,
mail, courier,
addresses as
as
at their
their respective
respective addresses
transmission to the Debtors'
Debtors' creditors or other interested parties at
by courier,
courier,
or distribution
of the Debtors and that any such service or
last shown on the records of
distribution by
on the
the next
next business
business
personal delivery or facsimile transmission shall be deemed to be received on
on the
the third
third business
if sent by ordinary mail,
of forwarding thereof,
thereof, or if
day following the date of
mail, on
business
day after mailing.
mailing.
GENERAL
GENERAL

28.

for
time apply
to this
this Court
time to
to time
THIS COURT ORDERS that the Receiver may from time
apply to
Court for

duties hereunder.
hereunder.
of its powers and duties
advice and directions in the discharge of

29.

Receiver from
from acting
the Receiver
THIS COURT ORDERS that nothing in this Order shall prevent
prevent the
acting

Debtors.
of the Debtors.
as a trustee in bankruptcy of

30.

court, tribunal,
tribunal,
recognition of
of any
aid and
and recognition
THIS COURT HEREBY REQUESTS the aid
any court,

or
in the
the United
United States
regulatory or administrative body having jurisdiction in Canada,
Canada, in
States or
out the
the
agents in
in carrying
carrying out
and its
its agents
Germany to give effect to this Order and to assist the Receiver and
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of this Order.
Order. All courts,
courts, tribunals,
tribunals, regulatory and administrative bodies are hereby

respectfully requested to make such orders and to provide such assistance to the Receiver,
Receiver, as an
officer of
of this Court,
Court, as may be necessary or desirable to give effect to this Order or to assist the
Receiver and its agents in carrying out the terms of
of this Order.
Order.
31.

THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and

empowered to apply to any court,
court, tribunal,
tribunal, regulatory or administrative body,
body, wherever located,
located,
for the recognition of
of this Order and for assistance in carrying out the terms of
of this Order,
Order, and
that the Receiver is authorized and empowered to act as a representative in respect of
of the within

proceedings for the purpose of
of having these proceedings recognized in a jurisdiction
jurisdiction outside
Canada.
Canada.

32.

of this
this Application,
Application, up
up to
to
THIS COURT ORDERS that the Applicant shall have its costs of

of the Applicant's
Applicant's
of this Order,
Order, provided for by the terms of
and including entry and service of

security or,
or, if not so provided by the Applicant's security,
security, then on a substantial indemnity basis
Debtors' estate with such priority and at such time as
to be paid by the Receiver from the Debtors'
as this
determine.
Court may determine.
Court to
to vary
vary or
or
apply to
to this
this Court
THIS COURT ORDERS that any interested party may
may apply
and to
to any
other party
(7) days'
days' notice to the Receiver and
amend this Order on not less than seven (7)
any other
party

33.

this Court
Court may
notice, if
if any,
any, as this
likely to be affected by the order sought or upon such other notice,
may
order.
order.

34.

(formerly
Inc. (formerly
Ltd., ECN Financial Inc.
THIS COURT ORDERS that Compaction Credit Ltd.,

have reserved
reserved
Corporation) and Concentra Financial Services Association have
Element Financial Corporation)
Charge primes
their rights as to whether or not the Receiver's Charge or Receiver's Borrowings Charge
primes
or not
not the
the
to whether
their charge or claim to the equipment subject to their contracts and as to
whether or
parties and
and
equipment. If
If the aforementioned parties
Receiver has the authority or power to sell such equipment.
schedule aa
shall schedule
21, 2017,
2017, the Receiver shall
Receiver are unable to agree on these issues before April 21,
such
hearing and
and such
28, 2017 in order to schedule a comeback hearing
9:30 appointment on or before April 28,
in
comeback hearing shall be a hearing de novo without any finding whatsoever by this Court in
or effect.
effect.
this Application on those issues to be binding and without any precedential value
value or
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35.

THIS COURT ORDERS that any allegations made in the Affidavit
Affidavit of
of Angus Hutchinson

sworn April 10,
10, 2017 in these proceedings regarding the construction lien proceedings
commenced by Fitzgibbon Construction Limited ("Fitzgibbon"),
("Fitzgibbon"), Court File No.
No. CV-17-0022-00

(January
17, 2017)
(January 17,
2017) and Van Soelen Landscaping Ltd.
("Van Soelen"),
Ltd. ("Van
Soelen"), Court
Court File No.
No. CV-17-

0023-00 (January
(January 18,
2017) (together,
(together, the "Construction Lien Litigation")
18, 2017)
Litigation") are without prejudice

to the parties right to challenge the statements made by him in the Construction Lien Litigation.
this Order,
in this
THIS COURT ORDERS that notwithstanding any
any other
other provision
provision in
Order,
to their
their
rights, and this Order is without prejudice to
Fitzgibbon and Van Soelen have reserved their rights,
36.

liens
rights regarding whether or not the holdback held by the Applicant for valid
valid construction
construction liens
Property of
the
regarding the work identified in the Construction Lien Litigation is part
part of
of the
the Property
of the
that issue
issue before
on that
to agree
Debtors, and if
if the aforementioned parties and Receiver are unable to
Debtors,
agree on
before
in
2017 in
April 30,
30, 2017,
2017, the Receiver shall schedule a 9:30 appointment
appointment on
on or
or before
before May
May 10,
10, 2017
comeback hearing
order to schedule a comeback hearing as soon as possible and
and such
such comeback
hearing shall
shall be
be aa
of the said holdback.
hearing de novo regarding the ownership of
holdback.
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SCHEDULE
SCHEDUL
"A"
E"A"
RECEIVE
RECEIVER
R CERTIFIC
CERTIFICATE
ATE
CERTIFIC
CERTIFICATE
ATE NO.
NO.

AMOUNT $
$
1.
1.

THIS IS TO CERTIFY that
that BDO Canada Limited,
Limited, the
the receiver
receiver (the
(the "Receiver")
"Receiver") of
the
of the

assets,
undertakingss and properties of
assets, undertaking
of Astoria Organic Matters Ltd.
Ltd. and Astoria Organic Matters

Canada LP (the
(the "Debtors")
"Debtors") acquired for,
for, or used in relation to a business carried on by the
Debtors, including all proceeds thereof
Debtors,
thereof (collectivel
(collectively,
"Property") appointed by Order of
of the
y, the "Property")

Ontario Superior Court of Justice (Commercia
(Commerciall List)
List) (the
(the "Court")
"Court") dated the 13th
April,
IB*** day of April,
2017(the
(the "Order")
"Order") made in an action having Court file number

-CL-

has received
received as
as
,, has

such Receiver from the holder of
of this certificate (the
(the "Lender")
"Lender") the
the principal
sum of
of $
$
principal sum

being part ofthe total principal sum of
of $
$

,

which the Receiver is
is authorized
to borrow
borrow under
under
authorized to

Order.
and pursuant to the Order.

2.

demand by
the Lender
Lender with
certificate is
is payable
payable on
on demand
The principal sum evidenced by this certificate
by the
with

the
not in
in advance
advance on
on the
[daily][monthly
compoundedd [daily]
interest thereon calculated and compounde
[monthly not
rate of
of
equal to
to the
the rate
hereof at a notional rate per annum
each month]
month] after the date hereof
annum equal
time to
to time.
time.
of
from time
of Bank of
above the prime commercial lending rate of
from

3.

day
of
day of
per cent
cent
per

the
Order, together
together with
terms of
of the
the Order,
is, by
by the
the terms
Such principal sum with interest thereon is,
with the

to the
the
by the
the Receiver
Receiver pursuant
certificates issued
issued by
other certificates
of all other
principal sums and interest thereon of
pursuant to
to
in priority
the Property,
Property, in
the whole
of the
charge upon
of the Court,
Order or to any further order of
Court, a charge
upon the
whole of
priority to
out in
in the
the charges
charges set
of the
to the
the priority
the security interests of
of any other person,
person, but subject to
priority of
set out
the
itself
to indemnify
indemnify itself
of the
the Receiver
Receiver to
the right
right of
Act, and
and the
Order and in the Bankruptcy and Insolvency Act,
expenses.
remunerationn and
of its remuneratio
of such Property in respect of
out of
and expenses.

4.

are payable
this certificate
certificate are
interest under
and interest
of principal and
All sums payable in respect of
under this
payable at
at

at Toronto,
Toronto, Ontario.
of the Lender at
the main office of
Ontario.

5.

creating
certificates creating
terminated, no
no certificates
has been
been terminated,
of this certificate has
Until all liability in respect of

Receiver
issued by
by the
the Receiver
shall be
be issued
to this
this certificate
certificate shall
charges ranking or purporting to rank in priority to

Receivership Order-v.
Order-v. 2.docx

2
to any person other than the holder of
of this certificate without the prior written consent of
of the

holder of
holder
of this
this certificate.
certificate.
6.

The charge securing this certificate shall operate so as to permit the Receiver to deal with

of the
the Property as authorized by the Order and as authorized by any further or other order of
Court.
Court.

7.

any
liability, to
to pay
pay any
personal liability,
undertake, and it is not under any personal
The Receiver does not undertake,

Order.
of the Order.
of which it may issue certificates under the terms of
sum in respect of
DATED the

20YR.
MONTH, 20YR.
of MONTH.
day of
its
LIMITED, solely in its
BDO CANADA LIMITED,
property
of Astoria
capacity as Receiver over the
of
Organic Matters Ltd. and Astoria Organic
personal
its personal
not in
in its
LP, and not
Matters Canada LP,
capacity
Per:
Per;
Name:
Name:

Title:
Title:
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-3SCHEDULE
SCHEDULE "B"
"B"

MARKETING PROCESS
MARKETING
PROCESS

1. The Receiver shall contact potential purchasers (as
1.
(as known to the Receiver or as identified to
the Receiver)
Receiver) commencing at a reasonable date.
date.
2. The Receiver shall advertise the sale of
of the Property,
Property, en bloc or
or piecemeal,
piecemeal, in
in
Mail (National
(National Edition)
Edition) or other publications considered more appropriate by
commencing at a reasonable date.

The
The
the

Globe &
&
Globe
Receiver

3. The Receiver shall provide a confidential information package to and arrange for
for access
access to
to
additional data,
data, after a confidentialit
confidentialityy agreement has been executed,
executed, commencing at a
a reasonable
reasonable
date. The confidential information package shall solicit offers on an en bloc or
date.
or piecemeal
piecemeal basis.
basis.
by the
the Receiver
Receiver at
at aa reasonable
reasonable date.
date.
4. The deadline for submission of
of offers shall be set by
conditional upon
upon Court
Court
purchaser(s), conditional
5. The agreement of
of purchase and sale with the preferred purchaser(s),
approval, shall be negotiated by a reasonable date established by the Receiver.
approval,
and sale
sale and
and
of purchase
purchase and
of the
the agreement
agreement of
6. The Receiver shall seek or schedule court approval of
by
the
Receiver.
reasonable
date
set
before
a
a vesting order on or
by the Receiver.
Receiver.
established by
by the
the Receiver.
date established
reasonable date
7. The sale transaction shall close on or before aa reasonable
Receiver.
modified by
by the
the Receiver.
may be
be modified
8. Any deadlines in the marketing process may
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1.0 INTRODUCTION AND PURPOSE OF REPORT
1.1
1.1.1

Overview
Astoria Organic Matters Ltd. ("Astoria Ltd.") is an Ontario corporation with its
registered office located at 704 Phillipston Rd., Belleville, Ontario (the "Leased
Premises"). Astoria Organic Matters Canada LP ("Astoria Canada" together with Astoria
Ltd. "Astoria") is an Ontario limited partnership. Prior to the appointment of the
Receiver (as defined below), Astoria operated an organic recycling facility and waste
transfer station from the Leased Premises.

1.1.2 The Landlord of the Leased Premises is 1684567 Ontario Inc. (the "Landlord"). Astoria
Canada and the Landlord entered into a 20 year lease dated June 24, 2013, plus certain
tenant options to extend the lease in five (5) year increments for a total possible term
of up to 50 years less a day (the "Land Lease").
1.1.3 Business Development Bank of Canada ("BDC"), as lender, and Astoria, as borrower
entered into a loan agreement (the "BDC Loan Agreement") pursuant to which BDC
provided Astoria with a loan in the total principal sum of $7,100,000 (the "BDC Loan")
to finance the construction of Astoria's organic processing facility at the Leased
Premises, less holdbacks of approximately $675,000 for valid construction liens (the
"Lien Holdbacks").
1.1.4 Pursuant to various factors including, but not limited to, defaults under the BDC Loan
Agreement and the terms of the subsequent forebearance agreement entered into
between BDC and Astoria, and the lack of readily available sources of funding to
continue operations, BDC believed an immediate stay of proceedings was necessary and
took steps to enforce under its security, including, but not limited to, a general security
agreement granted by each of Astoria Ltd. and Astoria Canada in favour of BDC.
Consequently, BDC brought an application for an order appointing BDO as receiver over
the assets, properties and undertakings of Astoria.
Pursuant to an order (the
"Appointment Order") of the Ontario Superior Court of Justice, Commercial List (the
"Court"), dated April 13, 2017 (the "Appointment Date"), BDO was appointed as
receiver of Astoria (in such capacity, the "Receiver"). A copy of the Appointment Order
is attached hereto as Appendix A.
1.1.5 Further details regarding the receivership proceedings and the background of Astoria
are set out in the First Report to the Court of the Receiver dated August 16, 2017 (the
"First Report"), a copy of which, together with appendices, is attached hereto as
Appendix B.
1.1.6 The Appointment Order empowered and authorized, but did not obligate the Receiver
to, among other things, do the following:
•
•
•

take possession and control of the Property (as defined in the Appointment Order)
and any and all proceeds and receipts arising therefrom;
manage, operate and carry on the business or to cease operations;
market any or all of the Property on such terms and conditions of sale as the
Receiver deems appropriate and in accordance with the approved Marketing
Process as outlined in Schedule B to the Appointment Order;
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•
•

sell, convey, transfer, lease or assign the Property; and
report to, meet and discuss with affected Persons (as defined in the Appointment
Order), as the Receiver deems appropriate, all matters relating to the Property
and the receivership proceedings.

1.1.7 As outlined in the First Report, the Receiver undertook a Court approved Sale Process
and sought and obtained approval from the Court on August 31, 2017 to complete a sale
transaction with SusGlobal Energy Belleville Ltd. ("SusGlobal Belleville"), pursuant to
which SusGlobal Belleville acquired certain of the assets and business of Astoria. The
aforementioned sale transaction with SusGlobal Belleville was completed on September
15, 2017. A copy of the approval and vesting order issued by the Court is attached
hereto as Appendix "C".
1.2

Initial opposition to Approval and Vesting Order

1.2.1

Presently, three claims for lien (collectively, the "Lien Claims") have been registered
by each of Fitzgibbon Construction Limited ("Fitzgibbon"), Ken Tulloch Construction
Ltd. ("Tulloch") and Van Soelen Landscaping ("Van Soelen") (collectively, the "Lien
Claimants") against the real property upon which the Leased Premises are situated. As
outlined in the Receiver's second supplement to the First Report dated August 21, 2017
(the "Second Supplement"), a copy of which was served and filed with the Court
subsequent to the Receiver's Sale Approval Motion returnable August 24, 2017, counsel
for one of the Lien Claimants, Fitzgibbon, notified the Receiver of its intention to oppose
the relief sought in the Sale Approval Motion primarily relating to the vesting off of each
of the Lien Claims as against the freehold interest in the land. A copy of the Second
Supplement is attached hereto as Appendix D.

1.2.2 The Lien Claimants advised the Receiver that they asserted claims against the Landlord
on the basis that the Landlord is an "owner" under the Construction Lien Act (Ontario)
(the "CLA") such that the Landlord is also responsible for the unpaid invoices for services
rendered by the Lien Claimants to Astoria.
1.2.3 As described in the Second Supplement, the Receiver outlined its understanding based
on a review of the books and records of Astoria, and its correspondence and discussions
with the Landlord of the Leased Premises, that the Landlord has no interest in Astoria,
nor is it a business partner of Astoria. Furthermore, it does not appear from a review
of Astoria's books and records made available to the Receiver that the Landlord is a
counterparty to any of the service/construction contracts/arrangements as entered into
between Astoria and each of the Lien Claimants, nor was the Landlord served with the
prescribed notice pursuant to s. 19 of the CLA.
1.2.4 Subsequently, and in response to responding materials from the Lien Claimants, the
Receiver prepared a third supplement to the First Report dated August 22, 2017 (the
"Third Supplement") to provide the Court with further information that was provided
to the Receiver by the Landlord in response to the Affidavit of Gregory De Mille sworn
August 21, 2017 (the "De Mille Affidavit"), and to provide clarification in respect of an
e-mail from Mr. Al Hamilton to the service list regarding certain statements contained
in the Second Supplement. A copy of the Third Supplement and De Mille Affidavit are
attached hereto as Appendices E and F, respectively.
1.2.5 Pursuant to the endorsement of Justice Myers dated August 31, 2017, the Court ordered
that a timetable be set by the Receiver, in consultation with various legal counsel for
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BDC, the Landlord and the Lien Claimants in order to develop a summary process for the
Court to resolve the issues arising in the various construction lien actions against, inter
alia, Astoria and the Landlord. A motion date of December 12, 2017 and related
timetable was set on September 19, 2017 (the "Timetable") for a motion by the
Receiver to seek advice and directions with respect to the timeliness and quantum of
the Lien Claims of Tulloch and Van Soelen.
In addition, after a motion is heard by
Justice Myers at the Commercial Court in Toronto regarding the Landlord's motion to
set aside of the noting in default of the Landlord by Fitzgibbon, the Receiver will bring
a motion for advice and directions with respect to the quantum of the Fitzgibbon Lien
Claim.
1.3

Purpose of this Report

1.3.1 This constitutes the Receiver's second report to the Court (the "Second Report") in this
matter and it is filed to provide the Court with an outline of the Receiver's factual
understanding of the timeliness and quantum of the Lien Claims in order to assist the
Court in determining the validity of such Lien Claims.
1.4
1.4.1

Scope and Terms of Reference
The Second Report has been prepared for the use of this Court and Astoria's stakeholders
as general information relating to Astoria and to assist the Court. Accordingly, the
reader is cautioned that the Second Report may not be appropriate for any other
purpose. The Receiver will not assume responsibility or liability for losses incurred by
the reader as a result of the circulation, publication, reproduction or use of the Second
Report different than the provisions of this paragraph.

1.4.2 In preparing this Second Report, the Receiver has relied upon Astoria's records and
available unaudited financial information. While the Receiver has reviewed certain of
Astoria's records, such work does not constitute an audit or verification of such
information for accuracy, completeness, or compliance with Generally Accepted
Accounting Principles or International Financial Reporting Standards. Accordingly, the
Receiver expresses no opinion or other form of assurances with respect to such
information except as expressly stated herein.
1.4.3 Capitalized terms used but not defined in this Second Report shall have the meaning
ascribed to them in the First Report, the Second Supplement, the Third Supplement or
the Appointment Order, as applicable.
1.4.4 This Second Report, and all court materials
receivership
proceedings
are
available
http: /extranets.bdo.ca /astoriaorganicnnatters
website for a period of six (6) months following

and orders issued and filed in these
on
the
Receiver's
website
at:
and will remain available on the
the Receiver's discharge.
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CONSTRUCTION LIEN
CLAIMANTS

2.0

2.0

Construction Lien Claimants

2.0.1 The Receiver understands from its discussions with K. G. Allan "Al" Hamilton, the former
president and chief executive officer of Astoria prior to the Appointment Order, and
constituting the Astoria Management before and after the Appointment Order, that the
construction of the organic processing facility was substantially performed on November
1, 2016 and that a certificate of substantial performance ("CSP") was published on
November 21, 2016 with the 45 day period expiring on January 5, 2017 (the "Lien
Period"). Tulloch advised the Receiver that it takes issue with the validity of the CSP
on the basis that Astoria is acting as owner, contractor and certifier in relation to the
same contract. This position is set out in a letter dated July 23, 2017 from Mr. Robert
J. Kennaley, counsel to Tulloch, a copy of which is attached hereto as Appendix G. In
any event, according to Al Hamilton, the entire project was completed by the end of
2016.
2.0.2 The following Lien Claims have been registered in respect of the construction of the
organic processing facility:
1)

Fitzgibbon registered a claim for lien on December 23, 2016 registered as
instrument number HT201539 in the amount $367,774 (the "Fitzgibbon Lien").

2)

Van Soelen registered a claim for lien on January 18, 2017 registered as
instrument number HT202307 in the amount of $381,339.36 (the "Van Soelen
Lien"); and

3)

Tulloch registered a claim for lien on May 2, 2017 registered as instrument
number HT206797 in the amount of $347,717.93 (the "Tulloch Lien").

2.0.3 The Receiver and its legal counsel, Aird Et Berlis LLP ("AEtB"), reviewed each of the Lien
Claims and the relevant supporting documentation submitted by each of the Lien
Claimants in respect of the timeliness and quantum of the Lien Claims, as well as the
records of Astoria and the factual information provided by Al Hamilton, as Astoria
Management. Below is a summary of the information from the Lien Claims as to
timeliness and quantum compared to the books and records of Astoria and the
information provided by Al Hamilton which will be discussed in further detail below,
respectively:
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Lien
Claimant

Lien Claim
Amount (incl.
HST)

Claim Amount
filed with
Receiver (incl.
HST)

Quantum of
Lien Claim
per Astoria
(incl. HST)

Date of
Registration
of Lien
Claim

$367,774.65

$356,915.10

$241,034.99

December
23, 2016

Van
Soelen

381,339.36

381,339.36

299,018.01

January 18,
2017

December
30, 2016

PreOctober 4,
2016

Tulloch

347,717.93

347,717.93

347,717.93

May 2, 2017

April 14,
2017

PreDecember,
2016

$1,096,831.94

$1,085,972.39

$887,770.93

Fitzgibbon

Total

2.1
2.1.1

Last day
Last day
of Supply
of Supply
per Lien
per
Claimant ,
Astoria
1
December
December
22, 2016
22, 2016

Fitzgibbon Lien Claim
While the Fitzgibbon Lien Claim's face amount is $367,774, a letter from Baldwin Law,
counsel for Fitzgibbon, dated May 3, 2017, a copy of which is attached as Appendix H,
states that the total amount outstanding to Fitzgibbon is $315,854.07 plus HST for a
total of $356,915.10 and accordingly, the Receiver has treated this latter amount as the
amount claimed.

2.1.2 As noted above, the Fitzgibbon Lien Claim was registered on December 23, 2016, which
is within the Lien Period and Mr. Hamilton has confirmed that Fitzgibbon was performing
work under the contract until on or around December 22, 2016. As a result, the Receiver
is of the view that the Fitzgibbon Lien was filed in time.
2.1.3 Based on a review of the Fitzgibbon Lien Claim and discussions with Mr. Hamilton, there
is a discrepancy of $115,880.11 (inclusive of HST) between the balance owing according
to Astoria versus the Fitzgibbon's Lien Claim (the "Fitzgibbon Discrepancy").
2.1.4 The chart below provides a summary of the Fitzgibbon Discrepancy vis-a-vis the
Fitzgibbon Lien Claim in comparison to the Astoria Records and discussions with Mr.
Hamilton:
Quantum

Amount per
Fitzgibbon

Amount per
Astoria

Fitzgibbon
Discrepancy

$642,945.53

$642,945.53

$ -

Approved Extras

163,565.18

61,016.41

102,548.77

HST

104,846.39

91,515.05

13,331.34

Amount Paid

(554,442.00)

(554,442.00)

Balance Owing

$356,915.10

$241,034.99

Contract Price

$115,880.11
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2.1.5 The Fitzgibbon Discrepancy relates to various matters including unauthorized work,
invoices not related to the construction project, invoices not received by Astoria, etc.
AEtB issued a letter dated July 5, 2017 to Baldwin outlining the Fitzgibbon Discrepancy
and related issues and requested any additional information or documentation from
Fitzgibbon relating to the discrepancy. A copy of AEtB's letter to counsel for Fitzgibbon
is attached hereto as Appendix I. To date, no additional information has been provided
by Fitzgibbon or its legal counsel in writing to AEtB.
2.2

Van Soelen Lien Claim

2.2.1 The documentation delivered in support of Van Soelen's Lien Claim was enclosed in a
letter from its then counsel dated May 3, 2017, a copy of which is attached hereto as
Appendix J.
2.2.2 Van Soelen registered its Lien Claim in the amount of $381,339.36 on January 18, 2017.
The Van Soelen Lien Claim was registered after the expiry of the Lien Period following
publication of the CSP. In any event, the timeliness of the Van Soelen Lien Claim is also
dependant on when it performed its last day of work under the applicable arrangement.
The decisive date would be 45 days prior to January 18, 2017 being December 4, 2016.
2.2.3 According to Van Soelen's invoice no. 7481 dated January 17, 2017, Van Soelen
performed site work on December 8, 13, 14, 22, 23, 27, 28 and 30, 2016. Mr. Hamilton
has advised the Receiver that Van Soelen did work for Astoria under various
arrangements. One being an arrangement relating to the construction of the composting
facility and the others relating to general maintenance and repair work on site. Mr.
Hamilton advises that all of the work performed by Van Soelen after October 4, 2016
and invoiced on December 1, 2016 (invoice no. 7439) and January 17, 2017 (invoice no.
7481) relates to general site work under the latter arrangement. Accordingly, this
general site work does not extend the lien period for the work done pursuant to the
arrangement related to the construction of the composting facility. As such, it would
appear that the Van Soelen Lien as it relates to work done for the composting facility is
out of time having been registered after the 45 day period following the last day of work
under the arrangement for the composting facility.
2.2.4 There is a discrepancy between the quantum of the Van Soelen Lien Claim and the
amount owing according to Astoria's records as outlined in the chart below:
Quantum

Amount per
Van Soelen

Amount per
Astoria

Total Invoicing

$1,426,133.13

$1,426,133.13

$ -

82,321.35

(82,321.35)

(1,044,793.77

(1,044,793.77)

-

$381,339.36

$299,018.01

$82,321.35

Repair/Other Work
Amount Paid
Balance Owing

-

Van Soelen
Discrepancy

2.2.5 Astoria asserts that the discrepancy is attributable to Van Soelen's improper inclusion
of amounts invoiced for the general site work that is not part of the composting facility
project. On that basis, the amount of the claim for lien asserted by Van Soelen is not
accepted.
Page 7

2.2.6 Based on the Receiver's review, AEtB issued a letter dated June 22, 2017 to counsel for
Van Soelen stating that the Van Soelen Lien Claim was not preserved in time and, as
such, expired. The letter further outlined that certain invoices for work performed
after October 1, 2016 related to general maintenance site work and not work pursuant
to the arrangement related to the construction of the composting facility. A copy of
the letter to counsel for Van Soelen is attached hereto as Appendix K.
2.3

Tulloch Lien Claim

2.3.1 The documentation delivered in support of Tulloch's Lien Claim was enclosed in two
emails from its counsel dated May 19, 2017, copies of which are attached hereto as
Appendices L and M, respectively.
2.3.2 Tulloch registered its Lien Claim in the amount of $347,717.93 on May 2, 2017.
2.3.3 The Tulloch Lien Claim was registered after the expiry of the Lien Period following
publication of the CSP. In any event, the timeliness of the Tulloch Lien Claim is also
dependent on when it performed its last day of work under the applicable contract. The
decisive date would be 45 days prior to May 2, 2017 being March 18, 2017.
2.3.4 According to Tulloch's invoice from its subcontractor, Harnois Inc. ("Harnois"), Harnois
last performed work on site on April 13 and 14, 2017. The outlook excerpts provided by
Tulloch also show an attendance by Patrice and R. Fenland at Astoria on March 27, 2017.
2.3.5 Mr. Hamilton has advised that the system installed by Tulloch was up and running in
early 2016. The water system was tested and shut down and winterized for the winter
months. Sensors were installed and the computer system was running well before the
date of substantial completion set out in the CSP. Astoria's employees and management
were trained on the system before substantial completion. As the engineering work was
completed in 2016, it is not clear as to why Harnois did not render an engineering invoice
until April. It is further noted that Tulloch has not rendered any invoice in 2017.
2.3.6 According to Mr. Hamilton, the work performed in March and April of 2017 consisted of
changes, fixes, and/or replacements due to deficiencies in Tulloch's original design,
faulty sensors and a faulty pump, all of which are considered warranty work. Over the
winter some sensors froze and had to be replaced and additional heating coils were
added. Also, the overhead door motors and switches were changed from the originals
installed as water was getting into the previously installed equipment. This warranty
work does not extend the time within which a lien was to be registered.
2.3.7 Based on the information provided it appears that the Tulloch Lien Claim was not
registered within 45 days following Tulloch's last day of work under the contract and
has therefore expired.
2.3.8 There is no dispute by Astoria as to the quantum of the Tulloch Lien Claim.
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Quantum

Amount
(inclusive of
HST)

Contract Price:
Holdback:
Amount Paid:
Balance Owing:

$3,608,943.84
360,894.38
$3,261,225.91
$347,717.93

2.3.9 As indicated, Tulloch has provided an invoice from Harnois Inc. issued to Ken Tulloch
Construction Ltd. dated April 21, 2017 for "Engineering Services for Astoria Project" in
the total amount of $32,318.00. There does not appear to be a related invoice from
Tulloch to Astoria for these services and this amount is not included in the contract
price and amount owing as set out in Tulloch's Lien Claim outlined above. Accordingly,
without further information and support for the amount set out in Harnois' invoice, no
consideration has been given to same.
2.3.10 Based on the Receiver's review, AEtB issued a letter dated June 22, 2017 to legal counsel
for Tulloch, a copy of which is attached hereto as Appendix N, advising it that the
Tulloch Lien Claim does not appear to have been preserved in time and, as a result, has
expired. A copy of subsequent correspondence between AEtB and Mr. Kennaley are
attached hereto as Appendix 0.
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3.0

SUMMARY

3.0.1 As outlined herein, and in consultation with AEtB, the Receiver is of the view that the
Fitzgibbon Lien was properly perfected. Once a determination has been made with
respect to the quantum of the Fitzgibbon Lien Claim, the Receiver will recommend to
the Court that an amount be paid to Fitzgibbon on account of its Lien Claim from the
Lien Holdbacks currently held by BDC. Based on the Receiver's understanding of the
CLA, in consultation with A&B, the Lien Holdback available to satisfy the amount payable
to Fitzgibbon is limited to 10% of the value of the total work completed by Fitzgibbon
(estimated at approximately $79,000), with the balance of the Fitzgibbon Lien ranking
subordinate to BDC and the secured creditors.
3.0.2 Based on the Receiver's review, the Lien Claims of each of Van Soelen and Tulloch were
registered after the expiry of the Lien Period. However, Van Soelen and Tulloch have
raised concerns about the legitimacy of the CSP published on November 21, 2016. In any
event, if the CSP were to be found invalid, based on the information provided by Astoria
Management, Tulloch and Van Soelen had completed their work relating to the
composting facility by October of 2016 and, accordingly, these Lien Claims were filed
after the 45 day time period from the last date of supply of any services or material (not
including deficiency work) to the improvement. Accordingly, they have expired. The
Receiver, through AEtB, has notified Van Soelen and Tulloch that it is the Receiver's
view that these Lien Claims appear to have been registered after the expiry of the Lien
Period or any applicable lien period and, accordingly, were not preserved within the
time required by sub-sections 31(2)(a) or (b) of the CLA.
3.0.3 As a result of the foregoing, the total amount of the Van Soelen and Tulloch provable
claims would rank subordinate to the claims of the secured creditors in Astoria's
receivership proceedings. Furthermore, the Receiver is of the view that based upon the
information in its possession and the current findings above, each of Van Soelen and
Tulloch would not be entitled to any amounts from the Lien Holdbacks.
3.1

The Receiver respectfully submits this Second Report to the Court for the purpose of
outlining the Receiver's factual understanding of the timeliness and quantum of the Lien
Claimants and to seek the Court's advice and directions in determining the validity of
the Lien Claims of the Lien Claimants.
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All of which is respectfully submitted this 27th day of September, 2017.
BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP,
and without personal or corporate liability

C
Senior Vice President
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APPENDIX D

Court File No.
Court File
Court File
Court File

CV-17-11760-00CL
No. CV-17-0023-00
No. CV-17-0242-00
No. CV-17-0022-00

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and -

ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SUBSECTION 243(1) OF THE
BANKRUTPCY AND INSOLVENCY ACT, R.S.C. 1985 c. B-3, AS AMENDED; AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43 AS AMENDED
FIRST SUPPLEMENT
TO THE SECOND REPORT TO THE COURT
SUBMITTED BY BDO CANADA LIMITED
IN ITS CAPACITY AS RECEIVER OF ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP

November 3, 2017
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1.0
1.1

INTRODUCTION AND PURPOSE OF REPORT

Introduction
1.1.1 This report is a supplement to the Receiver's Second Report dated September 27,
2017 (the "Supplement to Second Report").
1.1.2 Pursuant to the endorsement of Justice Myers dated August 31, 2017, the Court
ordered that a timetable be set to resolve the issues arising in the various
construction lien actions against, inter alia, Astoria and the Landlord. A date of
December 12, 2017 and related timetable was set on September 19, 2017 (the
"Timetable") for a motion by the Receiver to seek advice and directions with
respect to the timeliness and quantum of the Lien Claims of Tulloch and Van
Soelen.
1.1.3 The Received filed its Second Report to provide the Court with an outline of the
Receiver's factual understanding of the timeliness and quantum of the Lien Claims
in order to assist the Court in determining the validity of such Lien Claims.
Subsequently the following Motion Records and materials were delivered by the
Lien Claimants:

1.2

1)

a Responding Motion Record of Ken Tulloch Construction Ltd. including therein
Affidavits of Ken Tulloch and Patrice Harnois (the "Tulloch Affidavits");

2)

a Responding Motion Record of Van Soelen Landscaping Ltd. including therein the
Affidavit of Dustin William Van Soelen (the "Van Soelen Affidavit");

3)

an Affidavit of Gregory Arthur Thomas DeMille sworn October 18, 2017 in relation
to the issue of quantum of the Fitzgibbon Lien Claim attaching as Exhibit "Q" a
letter signed by Mr. Hamilton dated October 18, 2017; and,

4)

an email dated October 27, 2017, from Bryan Skolnik of Gardiner Roberts,
counsel acting on behalf of Van Soelen, attaching a copy of a letter from Mr.
Hamilton dated October 19, 2017 (the "October 19 Letter"), a copy of which is
attached hereto as Appendix A.

Purpose of this Report
1.2.1 This Supplement to Second Report is being filed to provide the Court with an
update on the Receiver's consideration of the Lien Claims and to provide additional
information to assist the Court in providing its advice and directions in determining
the validity of the Lien Claims.

1.3

Scope and Terms of Reference
1.3.1 The Supplement to Second Report has been prepared for the use of this Court and
Astoria's stakeholders as general information relating to Astoria. Accordingly, the
reader is cautioned that the Supplement to Second Report may not be appropriate
for any other purpose. The Receiver will not assume responsibility or liability for
losses incurred by the reader as a result of the circulation, publication,
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reproduction or use of the Second Report different than the provisions of this
paragraph.
1.3.2 In preparing this Supplement to Second Report, the Receiver has relied upon
Astoria's records and available unaudited financial information.
While the
Receiver has reviewed certain of Astoria's records, such work does not constitute
an audit or verification of such information for accuracy, completeness, or
compliance with Generally Accepted Accounting Principles or International
Financial Reporting Standards. Accordingly, the Receiver expresses no opinion or
other form of assurances with respect to such information except as expressly
stated herein.
1.3.3 Capitalized terms used but not defined in this Supplement to Second Report shall
have the meaning ascribed to them in the First Report, the Second Supplement,
the Third Supplement, the Second Report or the Appointment Order, as applicable.
1.3.4 This Supplement to Second Report, and all court materials and orders issued and
filed in these receivership proceedings are available on the Receiver's website at:
http: / /extranets.bdo.ca/astoriaorRanicmatters and will remain available on the
website for a period of six (6) months following the Receiver's discharge.
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CONSTRUCTION LIEN
CLAIMANTS

2.0

2.1

Tulloch Lien Claim

2.1.1 Mr. Ken Tulloch states at paragraph 44 of the Tulloch Affidavits that 'no one has ever
explained to me why the Receiver has now taken the position that the amount is not
owing'.
2.1.2 The Receiver hereby seeks to clarify that it is not the Receiver's position that
amount of the Tulloch Lien Claim is not owing, but rather, the matter for which
Receiver seeks the Court's advice and direction relates to the timeliness of
registration of the Tulloch Lien Claim and the determination of priority of the
Tulloch Lien Claim.

the
the
the
Ken

2.1.3 In response to the Tulloch Affidavits, Mr. Hamilton has provided additional
documentation for the Court's consideration in assessing the timeliness of the Tulloch
Lien Claim. Attached hereto are the following documents provided by Mr. Hamilton:
Appendix B - Astoria Notification of New Waste - Sonoco (September, 2016);
Appendix C - emails amongst Al Hamilton, Douglas Kemp-Welch and Camilla Dumbeck
dated September 21, 2016 re MOECC visit today;
Appendix D - e-mail from Katy Potter of the MOECC to Al Hamilton dated March 16,
2017 re Air Inspection Report attaching Astoria Air Facility Inspection
Report dated December 2, 2016 and Memorandum dated January 24,
2017 from the Ministry of Environment;
Appendix E - emails between Patrice Harnois and Al Hamilton dated March 22, 2017
re: Spring start-up.
2.2

Van Soelen Lien Claim

2.2.1 Throughout these proceedings and prior to initiating its motions for advice and
directions in relation to the Lien Claims, the Receiver has requested on several occasions
that the parties provide their assistance including any information and documentation
that is available in respect of the issues identified with respect to the timeliness and
quantum of the Lien Claims.
2.2.2 Subsequent to the Receiver delivering its motion materials for advice and direction, the
Lien Claimants delivered responding motion records and/or other materials as outlined
in section 1.1.3 herein.
2.2.3 It has also come to the Receiver's attention that counsel for certain of the Lien
Claimants may have reached out directly to Mr. Hamilton under unknown circumstances
to the Receiver and have obtained the two signed letters from Mr. Hamilton also
identified above. In the case of Van Soelen, on October 20, 2017 counsel for Van Soelen
served the Van Soelen Affidavit in response to the Receiver's motion for advice and
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directions. Subsequently, on October 27, 2017, counsel for Van Soelen circulated the
October 19 Letter.
2.2.4 While these newly received letters signed by Mr. Hamilton raise some uncertainties as
to the information that he had submitted previously under oath, the October 19 Letter
did not provide any clarity in respect of specific timelines or details relating to the Van
Soelen Lien Claim.
2.2.5 Further enquiries were made of Mr. Hamilton and the Receiver summarizes the
information received from him as follows. Mr. Hamilton had not noticed that some of
the entries in the invoices rendered by Van Soelen after October 4, 2016 included
references to limestone (granular). Limestone was required for the preparation of the
site for the asphalt paving performed by Fitzgibbon. Fitzgibbon came to the site during
the first part of October to ensure it was ready. Fitzgibbon determined that the site was
not ready due to issues with Van Soelen's work, including compaction and poor
workmanship (not level or up to the required grade). The work performed by Van Soelen
after October 4, 2016 involved correcting the issues identified by Fitzgibbon and then
topping up the stockpiles of limestone that was required to be left on site for
Fitzgibbon's use during paving. These limestone loads were delivered on December 13
and 14, 2016 and Fitzgibbon commenced its paving work on December 14, 2016. The
remainder of the work in the last Van Soelen invoice for December relates to cleanup
work on the south side of the property that was unrelated to the work done in relation
to the composting facility project.
2.2.6 Based on the circumstances outlined above, the Receiver is not in a position to alter its
conclusion in respect of the timeliness or quantum of the Van Soelen Lien Claim at this
time. Cross examinations have been requested to take place on November 17, 2017 to
clarify this matter further.
2.3
2.3.1

Fitzgibbon Lien Claim
As indicated above, Exhibit "Q" to the Affidavit of Gregory Arthur Thomas DeMille sworn
October 18, 2017 is a letter signed by Mr. Hamilton dated October 18, 2017 correcting
his earlier assessment of the quantum of the amount owing to Fitzgibbon. In this October
18 letter, Mr. Hamilton advises that certain areas were missed by him in his calculations
and that upon further review he agrees with Fitzgibbon's invoiced values "with respect
to volumes and square metres of product installed." The Receiver has confirmed with
Mr. Hamilton the corrections to his earlier assessment of the quantum of Fitzgibbon's
lien claim.

2.3.2 Mr. Hamilton has indicated, however, that invoices 4424, 4574 and 4853 are not proper
amounts to be included in the Fitzgibbon lien. Invoice 4424 was not approved by Astoria
and had been inadvertently paid. Fitzgibbon had agreed to return the payment but has
not done so to date, accordingly the amount of that invoice is a credit to Astoria. Invoice
4574 relates to a grinding trial when Astoria was at 40 Wilson Avenue in Belleville. This
work does not relate to the construction of the composting facility and is therefore not
part of the improvement that is the subject of the Fitzgibbon lien. Invoice 4853 relates
to a charge for allegedly damaging a level laser. However, Mr. Hamilton has advised
that the laser supplied by Fitzgibbon was not functional upon receipt and Astoria is
therefore not responsible for these costs.

Page 5

3.0

SUMMARY

3.0.1 The Receiver respectfully submits this Supplement to Second Report to provide an
update to the Court in respect of the Lien Claims and for the purpose of providing
additional information to assist the Court relating to the timeliness and quantum of the
Lien Claimants and to seek the Court's advice and directions in determining the validity
of the Lien Claims of the Lien Claimants.
All of which is respectfully submitted this 3rd day of November, 2017.
BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP,
and without personal or corporate liability

er:

Chris Mazur
Senior Vice President
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APPENDIX E

Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and -

ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

IN THE MATTER OF AN APPLICATION PURSUANT TO SUBSECTION 243(1) OF THE
BANKRUTPCY AND INSOLVENCY ACT, R.S.C. 1985 c. B-3, AS AMENDED; AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43 AS AMENDED
THIRD REPORT TO THE COURT
SUBMITTED BY BDO CANADA LIMITED
IN ITS CAPACITY AS RECEIVER OF ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
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1.0 INTRODUCTION AND PURPOSE OF REPORT
1.1

Overview

1.1.1 Details regarding these receivership proceedings and the background of Astoria (as
defined herein) are set out in the First Report to the Court of the Receiver dated
August 16, 2017 (the “First Report”), a copy of which, without appendices, is attached
hereto as Appendix A. Capitalized terms used but not otherwise defined herein shall
have meanings ascribed to them in the First Report.
1.1.2 Astoria Organic Matters Ltd. (“Astoria Ltd.”) is an Ontario corporation with its
registered office located at 704 Phillipston Rd., Belleville, Ontario (the “Leased
Premises”). Astoria Organic Matters Canada LP (“Astoria Canada” together with
Astoria Ltd. “Astoria”) is an Ontario limited partnership. Prior to the appointment of
the Receiver (as defined below), Astoria operated an organic recycling facility and
waste transfer station from the Leased Premises.
1.1.3 Pursuant to various factors including, but not limited to, (i) defaults under the BDC
Loan Agreement and the terms of the subsequent Forebearance Agreement entered
into between BDC and Astoria, (ii) a claim that the 99.9% share of partnership units
held by Astoria GmbH had been sold to Thomas Schneider, the original founder of
Astoria (the “German Sale Transaction”), and (iii) the lack of readily available sources
of funding to continue operations, BDC took steps to enforce under its security granted
by Astoria in favour of BDC. Consequently, BDC brought an application for an order
appointing BDO as receiver over the assets, properties and undertakings of Astoria.
Pursuant to an order (the “Appointment Order”) of the Ontario Superior Court of
Justice, Commercial List (the “Court”), dated April 13, 2017 (the “Appointment
Date”), BDO was appointed as receiver of Astoria (in such capacity, the “Receiver”).
A copy of the Appointment Order is attached hereto as Appendix B.
1.1.4 The Appointment Order empowered and authorized, but did not obligate the Receiver
to, among other things, market and, subject to Court approval, sell any or all of the
Property.
1.1.5 As outlined in the First Report, the Receiver carried out the Sale Process and sought
and obtained approval from the Court on August 31, 2017 to complete a sale
transaction with SusGlobal Energy Belleville Ltd. (“SusGlobal Belleville”), pursuant to
which SusGlobal Belleville acquired certain of the assets and business of Astoria. The
aforementioned sale transaction with SusGlobal Belleville was completed on
September 15, 2017.
1.1.6 As detailed in the Second Report of the Receiver dated September 27, 2017 (the
“Second Report”), a copy of which is attached hereto as Appendix C, without
appendices, three (3) construction lien claims (collectively, the “Lien Claims”) were
registered against the real property upon which the Leased Premises are situated.
1.1.7 Further details relating to the Lien Claims advanced by the Lien Claimants and the
related litigation are set out in the Second Report, a copy of which with appendices
was filed separately with the Court.
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1.1.8 Pursuant to the endorsement of Justice Myers dated August 31, 2017, a motion date
of December 12, 2017 (the “Lien Hearing Date”) and related timetable was set on
September 19, 2017 (the “Timetable”) for motions by the Receiver to seek advice and
directions with respect to the timeliness and quantum of the Lien Claims of Tulloch
and Van Soelen. These motions are to be heard by Master Albert on the Lien Hearing
Date pursuant to the transfer judgements granted by Justice Myers dated September
26, 2017.
1.1.9 The Receiver submitted its Second Report to the Court to provide the Court with an
outline of the Receiver’s factual understanding of the timeliness and quantum of the
Lien Claims in order to assist the Court in determining the validity of such Lien Claims.
1.1.10 Further, the Receiver submitted its supplement to the Second Report (the
“Supplement to Second Report”) to provide the Court with an update on the
Receiver’s consideration of the Lien Claims and to provide additional information to
assist the Court in providing its advice and directions in determining the validity of
the Lien Claims. A copy of the Supplement to Second Report is attached hereto as
Appendix D.
1.2

Purpose of this Report

1.2.1 This constitutes the Receiver’s Third report to the Court (the “Third Report”) in this
matter and it is filed to:
•

report on the Receiver’s activities in these receivership proceedings since the
First Report, and activities described in the Second Report and the Supplement
to Second Report; and

•

request an Order, inter alia:

•

approving the Second Report and the Supplement to Second Report and
the activities of the Receiver set out therein;

• approving the Third Report and the activities of the Receiver set out
herein;
•

approving an interim distribution to BDC as outlined herein;

•

approving the Receiver’s interim statement of receipts and
disbursements for the period April 13, 2017 to October 27, 2017 (the “Interim
R&D”);

•

approving the fees and disbursements of the Receiver and its legal
counsel, Aird & Berlis LLP (“A&B”), as outlined herein and detailed in the
supporting fee affidavits appended hereto; and,

•

such other relief as the Court deems appropriate.
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1.3

Scope and Terms of Reference

1.3.1 The Third Report has been prepared for the use of this Court and Astoria’s stakeholders
as general information relating to Astoria and to assist the Court. Accordingly, the
reader is cautioned that the Third Report may not be appropriate for any other
purpose. The Receiver will not assume responsibility or liability for losses incurred by
the reader as a result of the circulation, publication, reproduction or use of the Third
Report different than the provisions of this paragraph.
1.3.2 In preparing this Third Report, the Receiver has relied upon Astoria’s records and
available unaudited financial information. While the Receiver has reviewed certain
of Astoria’s records, such work does not constitute an audit or verification of such
information for accuracy, completeness, or compliance with Generally Accepted
Accounting Principles or International Financial Reporting Standards. Accordingly, the
Receiver expresses no opinion or other form of assurances with respect to such
information except as expressly stated herein.
1.3.3 Capitalized terms used but not defined in this Third Report shall have the meaning
ascribed to them in the First Report, the Second Supplement, the Third Supplement,
the Second Report and Supplement to Second Report or the Appointment Order, as
applicable.
1.3.4 This Third Report, and all court materials and orders issued and filed in these
receivership proceedings are available on the Receiver’s website at:
http://extranets.bdo.ca/astoriaorganicmatters and will remain available on the
website for a period of six (6) months following the Receiver’s discharge.
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2.0
2.0

RECEIVER’S
ACTIVITIES

Sale Transaction Closing

2.0.1 Subsequent to the Approval and Vesting Order, the Receiver and SusGlobal Belleville
proceeded with steps to complete the Sale Transaction by September 12, 2017, which
was to be the Closing Date as defined in the APA, including but not necessarily limited
to, completion of all necessary closing documents, cut-off of accounting, etc.
2.0.2 Subsequent to 5:00 p.m. on September 12, 2017, SusGlobal Belleville advised the
Receiver that it was not able to arrange for the transfer of funds to close the Sale
Transaction and requested an extension to the Closing Date. Furthermore, certain
deliverables including the replacement MOECC LC and the City of Peterborough
Deposit were not in place. Accordingly, pursuant to a third amendment to the APA
(the “Third Amendment”), the Receiver and SusGlobal Belleville agreed to extend
the Closing Date to allow SusGlobal Belleville, to among other things, source the funds
to complete the Sale Transaction and replace the MOECC LC. The parties also
negotiated an increase to the purchase price to cover the associated costs borne by
the Receiver in respect to the extension.
2.0.3 The terms of the Third Amendment were met and the Sale Transaction was completed
at 4:00 p.m. on September 15, 2017.
2.1

Employees

2.1.1 Pursuant to the terms of the APA, the Receiver, on behalf of Astoria, terminated
Astoria’s employees effective 4:00 p.m. on Friday September 15, 2017. As a result of
their termination, certain employees became eligible for termination pay in respect
of their services to Astoria and, as such, the Receiver completed and submitted the
necessary documentation to Service Canada and to the employees to enable them to
file claims for termination pay in lieu of notice pursuant to the Wage Earner Protection
Program Act (“WEPPA”).
2.2

Insurance

2.2.1 As outlined in the First Report, Astoria’s insurance coverage included a Commercial
Liability Policy (“Commercial”), Pollution Liability Policy (“Pollution”) and
Automobile Policy (“Automobile”), all of which were coordinated through McDougall
Insurance & Financial (“McDougall”). Astoria had also put in place a D&O liability
insurance policy (“D&O Policy” and collectively with Commercial, Pollution and
Automobile policies, the “Insurance Policies”) coordinated through G&B Allen
Insurance Brokers Limited (“G&B Allen”).
2.2.2 As at the Closing Date, the Commercial Policy was transferred to SusGlobal Belleville,
however, the Receiver and Astoria remained as additional named insureds which is
anticipated to remain in place for the duration of the Re-Grading Project (as later
defined herein). Further, the Receiver acquired a 24 month Extended Reporting
Period coverage on the Pollution Policy for claims first made against the insured,
subsequent to September 16, 2017 arising out of any actual or alleged environmental
impairment which took place prior to September 16, 2017.
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2.3

Receiver’s Certificates

2.3.1 Pursuant to the Appointment Order, the Receiver was entitled to borrow funds to pay
for the costs of the receivership administration. During these receivership proceedings
and prior to the Closing Date, the Receiver borrowed the sum of $400,000 from BDC
pursuant to two (2) Receiver’s Certificates (the “Receiver’s Borrowings”). The
Receiver has since repaid the Receiver’s Borrowings such that no further amounts are
owing to BDC in respect of the Receiver’s Borrowings.
2.4

Ministry of the Environment and Climate Change (“MOECC”)

2.4.1 As outlined in the First Report, Astoria operated the organic processing facility
pursuant to ECAs that were issued by the MOECC which related to, among other
approvals, (i) Air and Noise; (ii) Water; and (iii) Waste. Astoria had issued a Letter of
Credit in favour of the MOECC in the amount of $276,830.63 (the “MOE LC”), which is
supported by a Guaranteed Investment Certificate held at The Toronto-Dominion Bank
(the “MOE GIC”), and is subject to the Financial Assurance Guidelines (the
“Guidelines”) under the Environmental Compliance Act (Ontario).
2.4.2 Pursuant to the terms of the APA, SusGlobal Belleville replaced the MOE LC and the
Receiver assigned/transferred Astoria’s interest in the ECAs to SusGlobal Belleville.
The MOECC has advised the Receiver that the release and return of the MOE LC is in
process. The Receiver is awaiting the release of the MOE LC from the MOECC and the
resultant refund of the MOE GIC from The Toronto-Dominion Bank. The MOE GIC funds
will be available to the Receiver as a reserve for any further unknown costs and/or for
a future distribution subject to Court Order.
2.5

City of Belleville Deposit

2.5.1 In connection with the construction of the organic processing facility on the Leased
Premises, and in compliance with the Site Plan Agreement entered into between the
Landlord, Astoria, the Corporation of the City of Belleville, Bank of Montreal (“BMO”)
and Trenval Business Development Corporation (“Trenval” collectively with BMO the
“Mortgagees”), Astoria provided a deposit of approximately $710,000 to the City of
Belleville. Astoria applied for and received a partial refund of the deposit when the
construction of the project was approximately 50% complete.
As a result,
approximately $357,500 remains outstanding (the “Belleville Deposit”) and is held by
the City of Belleville.
2.5.2 To date, the Belleville Deposit has not been released as the City of Belleville is
awaiting final ‘as built drawings’ for the site. Upon review of the surveyor’s drawings
in or around May 2017, Stantec Consulting Ltd. (“Stantec”), the engineering firm that
was engaged by Astoria throughout the construction project, determined that there
were significant deficiencies with certain aspects of the construction that was
performed by Van Soelen, primarily but not limited to, grading and pond elevations at
the Leased Premises. As a result, Stantec was engaged by the Receiver to perform a
re-design that is expected to be acceptable to the City of Belleville. Stantec has
completed its re-design and the Receiver has engaged a contractor, Grant Montgomery
(“Montgomery”), to perform the re-grading work (the “Re-grading Project”) to meet
the re-designed drawings. Upon completion of the Re-grading Project and the
preparation of final ‘as built drawings’ by Stantec, the Receiver with the assistance of
Stantec will apply for a refund of the balance of the Belleville Deposit.
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2.5.3 The Receiver understands that Casa Dea Finance Limited (“Casa Dea”), one of
Astoria’s secured creditors, has a first ranking priority interest in the Belleville
Deposit. The Receiver engaged its legal counsel, A&B, to undertake a security review
of Casa Dea’s security. As a result, A&B provided its opinion that, subject to the
normal assumptions and qualifications, the Casa Dea’s security is valid and
enforceable in accordance with its terms.1
2.5.4 The refund of the Belleville Deposit is strictly subject to the completion of the Regrading Project and related drawings, and accordingly, it is the Receiver’s view at this
time that the associated costs would be directly allocated to the realization of the
Belleville Deposit.
2.6

Property Taxes

2.6.1 Subsequent to Closing, SusGlobal Belleville received a supplemental tax bill from the
City of Belleville in the amount of approximately $42,000 (the “Supplemental Tax
Bill”) for the period August 1, 2016 through to December 31, 2017 relating to a
reclassification of the organic processing facility by the Municipal Property Assessment
Corporation. Based on correspondence with the City of Belleville tax department, the
Receiver determined that approximately $34,000 related to the period prior to
Closing. The Receiver is in the process of making arrangements to reimburse SusGlobal
Belleville for its portion of the Supplemental Tax Bill covering the pre-Closing
amounts.
2.7

Government Account – Source Deductions

2.7.1 Following the issuance of the Appointment Order, the Receiver notified Canada
Revenue Agency (“CRA”) of its appointment. Based on Astoria’s records, there are no
outstanding source deduction remittances. Nonetheless, the Receiver requested a
source deduction trust examination out of an abundance of caution. The trust
examination was commenced on October 18, 2017 and the Receiver is awaiting the
results thereof. The Receiver will update the Court with respect to the results of the
examination in a subsequent report to the Court.
2.8

Government Account - HST

2.8.1 Astoria filed all outstanding returns that were due as at the Appointment Date. Based
on a review of the Books and Records, there is an outstanding amount of approximately
$7,900 owing to CRA in respect of Astoria Ltd.
2.8.2 The Receiver made various requests to CRA to set up HST accounts in the Receiver’s
name for future HST filings in respect of Astoria. After contacting the Department of
Justice, the Receiver was notified in October 2017 that its accounts were set up and
the Receiver has filed all outstanding HST returns and remitted the applicable HST
owing dating back to the Appointment Date. As a result of the delay in setting up the
accounts, the Receiver has requested that CRA forego any penalty or interest charges
for late filings.
2.8.3 The Receiver requested an HST trust examination on the Astoria records. The CRA
representative that attended to the source deduction trust examination reviewed the
Astoria HST filings for the period January 1, 2017 to April 13, 2017 and the Receiver is
awaiting the reported results thereof.

1

A copy of the security opinion in respect of Casa Dea’s security is available to the Court upon request.
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2.9

Government Account – Corporate Taxes

2.9.1 CRA has reassessed the Company’s tax returns for 2014 and 2015 primarily related to
certain Scientific Research & Experimental Development (“SR&ED”) Credits that were
not accepted. As a result, CRA has re-assessed Astoria’s corporate tax liability and
has an unsecured claim of $62,495.28 as at the year ended December 31, 2015. The
Receiver is currently assessing the cost / benefit of completing and filing proper tax
returns for Astoria for 2016 and 2017 versus filing nil returns given the Company’s
liability and lack of corporate income tax paid in the past, there is expected to be no
benefit to the estate.
2.10

Third Party Claimed Goods

2.10.1 Subsequent to completing the Sale Transaction, the Receiver was notified by Mr.
Hamilton that certain property that remained on site was not owned by Astoria.
Although, no definitive supporting documentation was provided to the Receiver in
support of same, the Receiver advised SusGlobal Belleville and the claimants that any
third party claimed goods located at the Leased Premises did not form part of the
Purchased Assets pursuant to the APA (nor listed therein) or covered by the related
Approval and Vesting Order. The purported third party goods relate to the following
items:
1) Metal roll-off bin;
2) Rebar – approx. 104 pieces – at 20’ to 24’ long;
3) Wire reinforcing mesh – approx. 700 sheets – at 4’ x 8’.
2.10.2 The Receiver notified SusGlobal Belleville and the Landlord of the claims made and
sought to facilitate the removal of these specific assets provided the third parties
could satisfy SusGlobal Belleville and the Landlord of their proprietary interest. To
date, the Receiver understands the parties have agreed to arrange collection of the
Metal roll-off bin.
2.11

SusGlobal Belleville Claim

2.11.1 On October 30, 2017, SusGlobal Belleville sent a letter to the Receiver claiming
$580,000 plus HST in charges against the Receiver in respect of the site condition of
the Astoria property at the time of Closing in relation to the quantum of raw material
bio-solids in the building at the Leased Premises that receives the bio-solids (the
“Tipping Building”). The Receiver has reviewed the contents of the claim and is
currently in the process of preparing its response to SusGlobal Belleville but believes
the claim to be unfounded and, in any event, the APA provides that the Purchased
Assets were sold on “as is, where is”. To the extent necessary, the Receiver will
submit a supplemental report in respect of same.
2.12

Construction Lien Claimants

2.12.1 As detailed in the Second Report, there are Lien Claims with a face value of
approximately $1.1 million that have been registered in respect of the construction of
the organic processing facility as per the chart below.
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Lien Claimant

Lien Claim
Amount (incl.
HST)

Claim Amount
filed with
Receiver (incl.
HST)

Fitzgibbon

$367,774.65

$356,915.10

Van Soelen

$381,339.36

$381,339.36

Tulloch

$347,717.93

$347,717.93

$1,096,831.94

$1,085,972.39

Total

2.12.2 The Lien Claimants have served motion records in support of their positions and the
matter is proceeding in front of Master Albert pursuant to the Timetable ordered by
the Court.
2.12.3 As discussed later herein, the Receiver is seeking approval for an interim distribution
to BDC, and the Receiver proposes to retain various holdback reserves, including $1.1
million in respect of the face value of the Lien Claims and a $150,000 reserve for costs
representing $50,000 per Lien Claimant pursuant to the Construction Lien Act.
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3.0 RECEIVER’S AND ITS COUNSEL’S ACCOUNTS
3.1

Pursuant to paragraph 18 of the Appointment Order, any expenditure or liability which
shall properly be made or incurred by the Receiver, including the fees and disbursements
of the Receiver and the fees and disbursements of the Receiver’s legal counsel, A&B,
constitute part of the “Receiver’s Charge”. The fees and disbursements of the Receiver
for the period August 1, 2017 to October 31, 2017 are detailed in the affidavit of
Christopher J. Mazur, a copy of which is attached as Appendix E. The fees and
disbursements of A&B for the period of July 27, 2017 to October 31, 2017 are detailed
in the affidavit of Steven Graff, a copy of which is attached as Appendix F.

3.2

The Receiver’s fees for the period August 1, 2017 to October 31, 2017 encompass 243.8
hours at an average hourly rate of approximately $340.79 for a total of $83,084.00 prior
to disbursements of $402.92 and applicable taxes. The Receiver is therefore requesting
that this Honourable Court approve total fees and disbursements inclusive of applicable
taxes in the amount of $94,340.23.

3.3

A&B’s fees for the period July 27, 2017 to October 31, 2017 encompass 280 hours at an
average hourly rate of approximately $417.47 for a total of $116,892.00 prior to
disbursements of $6,176.43 and applicable taxes. The Receiver is therefore requesting
that this Honourable Court approve A&B’s total fees and disbursements inclusive of
applicable taxes in the amount of $139,041.07.
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4.0 STATEMENT OF RECEIPTS & DISBURSEMENTS
4.1

Appendix G, attached, presents a summary of the Receiver’s Interim R&D for the period
April 13, 2017 to October 27, 2017. As is illustrated, receipts total approximately $5.35
million, primarily related to the Sale Transaction, cash on hand, collection of the
opening AR, ongoing sales, and the advances from BDC under the Receiver’s Borrowing
Certificates.

4.2

The Receiver has made disbursements of approximately $1.62 million, primarily related
to payroll and related remittances, operating costs, legal and professional fees and the
repayment of the advances from BDC. Accordingly, as at October 27, 2017 the Receiver
has net funds in its accounts of approximately $3.73 million.
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5.0
5.0

PROPOSED INTERIM DISTRIBUTION

Security Review

5.0.1 Based on the Books and Records of Astoria, searches conducted under the Personal
Property Security Act (Ontario) (the “PPSA”) and Land Registry Office for the Land
Title Division of Belleville (Hastings) (No. 21), and correspondence from the various
creditors the following chart provides a summary of creditors that have a registered
interest against Astoria and their respective outstanding loan amounts:
Creditor
BDC
Casa Dea
Caterpillar Financial Services
Limited (“Caterpillar”)
Compaction Credit Ltd.
(“CCL”)
Concentra Financial Services
Limited (“Concentra”)
ECN Financial Inc. (“ECN”)
Trenval Business Development
Corporation (“Trenval”)
The Toronto Dominion Bank
(“TD”)
Element Financial Corporation
Liebherr-Canada Ltd.

Debt

Security

$6,400,000 GSA, Assignment of ECA’s, Leasehold
Charge
$600,000 GSA, Leasehold Charge
$13,000 PMSI
$587,000 PMSI
$273,000 PMSI
$821,000 PMSI
$250,000 GSA
Unknown GSA – LC, fully secured by a GIC
Nil Predecessor to ECN
Nil PPSA registration against a 2009
Liebherr excavator. Liebherr
confirmed to the Receiver that it was
paid in full and has requested a
discharge of their security.

Fitzgibbon

$356,915 Construction Lien Claim

Van Soelen

$381,339 Construction Lien Claim

Tulloch

$347,717 Construction Lien Claim

5.0.2 The following is a summary of the Receiver’s review / actions in respect of the various
secured lenders, Equipment Lessors (as defined below) and Lien Claimants:
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5.1

1)

BDC: As reported in the First Report, A&B has reviewed the BDC Security and
provided its opinion that the BDC Security is valid and enforceable in accordance
with its respective terms. As a result, all owned assets of Astoria that are not
specifically encumbered by another specific registrant (which are not otherwise
subject to a subordination or intercreditor agreement) are subject to the BDC
Security.

2)

Casa Dea: As reported in the First Report, A&B has reviewed the security granted
by Astoria in favour of Casa Dea and provided its opinion that such security is
valid and enforceable in accordance with its respective terms. Casa Dea and BDC
also entered into an intercreditor agreement setting out the priority of their
respective security interests. Under the terms of its security, and subject to the
intercreditor agreement, Casa Dea has, among other security interests, a first
ranking priority security interest in the Belleville Deposit; a first ranking interest
in any equity or surplus funds from realization, if any, in respect of the Financed
Equipment and a charge against any residual amounts in respect of the Lien
Holdback (subject to certain terms being satisfied in respect thereof).

3)

Equipment Lessors: Each of Caterpillar, CCL, Concentra and ECN (collectively the
“Equipment Lessors”) have registered security interests in respect of their
respective Financed Equipment that was used in the Astoria operations. The
Receiver understands the equipment subject to the Caterpillar lease has since
been transferred to SusGlobal Belleville subsequent to the Closing Date. The
Financed Equipment subject to the CCL, Concentra and ECN leases were all
released to the respective Equipment Lessors at or immediately following
completion of the Sale Transaction.

4)

Trenval: As reported in the First Report, Trenval has a PPSA registration against
all of Astoria’s personal property. The Receiver understands that Trenval’s
security interest is subordinate to the interests of BDC and Casa Dea, however,
a formal review of the Trenval security has not yet been undertaken.

5)

TD: TD has an interest in the MOE GIC that is fully supporting the MOE LC issued
by TD to the MOECC.

6)

Lien Claimants: As outlined above, the Timetable has been set in respect of the
claims of the Lien Claimants and the Receiver proposes (as outlined below) to
retain a reserve for the full amount of the Lien Claims and costs pursuant to the
CLA.

Prior Ranking Claims

5.1.1 Subject to the outcome of the source deduction and HST trust examinations, the
Receiver is not aware of any other party with a claim ranking in priority to BDC. Based
on the Astoria Records, there are no outstanding source deduction liabilities and the
outstanding HST liability is approximately $7,500 owing from Astoria Ltd. The Reserves,
as outlined below, are sufficient to cover any anticipated prior ranking amounts.
5.2

Proposed Holdbacks

5.2.1 As a result of various ongoing matters in respect of the receivership administration,
including the actions in respect of the Lien Claims, the Re-Grading Project, etc., the
Receiver proposes to retain certain funds in respect of the various claims asserted
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against Astoria as well as costs associated with the estate administration (collectively
the “Reserves”) as outlined below:
Reserve

Amount

Operating costs Reserve

$65,000 The Receiver continues to work with
various suppliers to reconcile and pay
their final accounts

Re-grading Project Reserve

$135,000 Represents the estimated costs to fund
the contractors re-grading work, land
surveyor costs and Stantec’s preparation
of ‘as built drawings’ related to the ReGrading Project

Construction Lien Reserve

$1,250,000 Represents the approximately $1.1 million
in Lien Claims and $50,000 CLA cost
reserve for each Lien Claimant

Contingency Reserve

$275,000 Represents a conservative contingency
estimate for any potential prior ranking
claims (e.g. source deductions, if any) or
unforeseen costs associated with the
receivership administration

Professional Fee Reserve

$200,000 Estimated reserve to complete the
receivership administration including, but
not necessarily limited to the various
court attendances for the construction
lien matters

Total Reserves

5.3

Description

$1,925,000

Proposed Interim Distribution

5.3.1 Based on the funds on hand as outlined in the Interim R&D and consideration of the
Reserves outlined above, the Receiver proposes to make an interim distribution to
BDC in the amount of $1,800,000 from the current funds on hand in the Receiver’s
account (the “Interim Distribution”).
5.3.2 The Receiver proposes to allocate costs primarily on the basis of gross realizations,
which will be fully considered at a later motion once all realizations are known.
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6.0
6.1

RECOMMENDATIONS

The Receiver respectfully submits this Third Report to the Court in support of the
Receiver's motion for an Order:
•

approving the Second Report and the Supplement to Second Report and the
Receiver's activities since the First Report as outlined therein;

•

approving the Third Report and the Receiver's activities as outlined herein;

•

approving the fees and disbursements of the Receiver and its counsel, A&B, as
outlined herein and the fee affidavits appended hereto;

•

authorizing and directing the Receiver to make the Interim Distribution to the BDC
as outlined herein;

•

approving the Receiver's Interim REtD; and

•

such other relief as the Court deems appropriate.

All of which is respectfully submitted this 7th day of November, 2017.

BDO CANADA LIMITED,
in its capacity as COURT-APPOINTED RECEIVER OF
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP,
and without personal or corporate liability

er:

Christopher J. Mazur CIRP LIT
Senior Vice President
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APPENDIX F

Court File No. CV-17-11760-00CL

:

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

)

THE HONOURABLE MR.
MR

THURSDAY, THE 16TH
16™

)
)

JUSTICE MYERS

DAY OF NOVEMBER, 2017

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
and
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

ORDER
(re Interim Distribution )

THIS MOTION, made by BDO Canada Limited, in its capacity as Court appointed

“Receiver”), without security, of the undertaking, property and
receiver (in such capacity, the "Receiver"),
assets of each of Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP (together,

“Debtors”) for an Order, inter alia, (i) approving each of the Second Report of the Receiver
the "Debtors")
“Second Report")
Report”) and the First Supplement to the Second Report
dated September 27, 2017 (the "Second
“Supplement to Second Report"),
Report”), and the
of the Receiver dated November 3, 2017 (the "Supplement
conduct and actions of the Receiver set out therein; (ii) approving the Third Report of the

“Third Report"),
Report”), and the conduct and actions of the
Receiver dated November 7, 2017 (the "Third
Receiver set out therein; (iii) authorizing and directing the Receiver to distribute certain funds to

Business Development Bank of Canada ("BDC")
(“BDC”) on account of the Debtors'
Debtors’ secured
indebtedness owing to BDC for principal, interest and costs; (iv) approving the fees and

(“A&B”); and (v)
disbursements of the Receiver and its legal counsel, Aird & Berlis LLP ("A&B");
approving the Receiver's
Receiver’s interim Statement of Receipts and Disbursements as at October 27,
2017 (as appended to the Third Report), was heard this day at 330 University Avenue, Toronto,
Ontario.
ON READING the Motion Record of the Receiver, including the Third Report and the
appendices thereto, the affidavit of Christopher Mazur sworn November 7, 2017 and the affidavit
of Steve Graff sworn November 7, 2017, and on hearing the submissions of counsel for the
Receiver, no one appearing for any other person on the service list, although properly served as
appears from the affidavit of Paula Hoosain sworn November 7, 2017, respectively, filed:
SERVICE

1.
1.

THIS COURT ORDERS AND DECLARES that the time for service of this Motion

and the Motion Record herein are properly returnable today and hereby dispenses with further
service thereof.

APPROVAL OF THE SECOND REPORT, THE SUPPLEMENT TO SECOND REPORT
AND THIRD REPORT

2.
2.

THIS COURT ORDERS that each of the Second Report and the Supplement to Second

Report and the conduct and activities of the Receiver described therein be and are hereby
approved;

3.
3.

THIS COURT ORDERS that the Third Report and the conduct and activities of the

Receiver described therein be and are hereby approved;
INTERIM DISTRIBUTION
4.

THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to

make a distribution to BDC in the amount of $1,800,000.00 as outlined in the Third Report on

Debtors’ secured indebtedness owing to BDC for principal, interest and costs.
account of the Debtors'

APPROVAL OF INTERIM RECEIPTS AND DISBURSEMENTS
5.
5.

THIS COURT ORDERS that the Receiver's
Receiver’s Interim Statement of Receipts and

13, 2017 to October 27, 2017, as set out in Appendix G to
Disbursements for the period of April 13,
the Third Report, be and is hereby approved.
APPROVAL OF FEES AND DISBURSEMENTS

6.
6.

THIS COURT ORDERS that the fees and disbursements of the Receiver, being fees

and disbursements of $83,486.92 plus HST of $10,853.31, totalling $94,340.23 as set out in
Appendix E to the Third Report, are hereby approved.

7.
7.

Receiver’s legal
THIS COURT ORDERS that the fees and disbursements of the Receiver's

HST of
counsel, A&B, being $116,892.00 in fees and disbursements of $6,176.43 plus FIST
$15,972.64, totalling $139,041.07 as set out in Appendix F to the Third Report, are hereby
approved.
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APPENDIX G

Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE MR

)

THURSDAY, THE 17TH
17™

JUSTICE MCEWEN

)
)

DAY OF MAY, 2018

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
and
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

ORDER
(“SusGlobal”) for an Order,
THIS APPLICATION, made by SusGlobal Energy Belleville Ltd. ("SusGlobal")

inter alia, (i) for leave to allow SusGlobal to commence a claim against BDO Canada Limited, in its
capacity as Court-appointed receiver (in such capacity, the "Receiver"),
“Receiver”), without security, of the

undertaking, property and assets of each of Astoria Organic Matters Ltd. and Astoria Organic Matters
“Debtors”) for damages for gross negligence or in the alternative, willful
Canada LP (together, the "Debtors")
13,
misconduct and breaching the Asset Purchase Agreement and the order of Justice Hainey dated April 13,

2017 (ii) leave to examine a representative of Pinchin Ltd. and a representative of Stantec Consulting
Ltd., if the evidence is required, (iii) the determination of rights that depend on the interpretation of a
“ECA”) dated
contract, the Amended Environmental Compliance Approval Number 0031-7UTRSS (the "ECA")
1684567 Ontario Inc. and Astoria Organic Matters Ltd. for the site location 704
August 7, 2015 issued to 1684567

Phillipston Road in Belleville, Ontario and the Order of the Honourable Mr. Justice Hainey dated April
13, 2017, and (iv) judgment in favour of SusGlobal requiring the Receiver to pay SusGlobal the amount
13,

of $755,400 (inclusive of HST) or in the alternative, an order for a trial of the issues and directions in that
of Civil Procedure in conjunction with Rule 3 of the
regards, pursuant to Rule 38(10) of the Rules of

Bankruptcy and Insolvency General Rules, was heard on February 21, 2018, February 27, 2018 and
March 5, 2018, at 330 University Avenue, Toronto, Ontario.
ON READING the Motion Record enclosing the Affidavit of Gerald Hamaliuk sworn November
29, 2017 with exhibits, the Responding Motion Record enclosing the Fourth Report of the Receiver dated
Flamaliuk sworn December
December 8, 2017 and appendices thereto, Supplementary Affidavit of Gerald Hamaliuk
17, 2017 with exhibits, the Supplement to the Fourth Report of the Receiver dated January 19,
19, 2018 with
17,
appendices attached thereto, Affidavit of Sarah Quildon sworn February 15,
15, 2018 with exhibits, Affidavit
of Sarah Quildon sworn February 20, 2018 with exhibits, Second Supplement to the Fourth Report of the
Receiver dated February 20, 2018 with appendices attached thereto, Third Supplement to the Fourth
Report of the Receiver dated February 27, 2018 with appendices attached thereto, Fourth Supplement to
the Fourth Report of the Receiver dated March 4, 2018 with appendices attached thereto, certain other
documents provided to the Court during the hearing of the motion, the Factum of SusGlobal and the
Responding Factum of the Receiver, and on hearing the submissions of counsel for the Receiver and
17, 2018,
counsel for SusGlobal, and by written reasons released May 17,
1.
1.

THIS
the motion
motion is
is dismissed,
dismissed, with costs.
costs.
COURT ORDERS
ORDERS AND
AND DECLARES
DECLARES that
that the
THIS COURT

2.

THIS COURT ORDERS that if parties cannot agree on costs, they can provide written

submissions, not to exceed three pages plus a bill of costs. The Receiver to provide its submissions
14 days thereafter.
within three weeks with SusGlobal to follow 14
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APPENDIX H

Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE MR

)

TUESDAY, THE 3RD
3rd

JUSTICE MCEWEN

)
)

DAY OF JULY, 2018

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
and
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

COSTS ORDER
(“SusGIobal”) for an Order,
THIS APPLICATION, made by SusGlobal Energy Belleville Ltd. ("SusGlobal")

inter alia, (i) for leave to allow SusGlobal to commence a claim against BDO Canada Limited, in its
capacity as Court appointed receiver (in such capacity, the "Receiver"),
“Receiver”), without security, of the

undertaking, property and assets of each of Astoria Organic Matters Ltd. and Astoria Organic Matters
“Debtors”) for damages for gross negligence or in the alternative, willful
Canada LP (together, the "Debtors")
13,
misconduct and breach of the Asset Purchase Agreement and the order of Justice Hainey dated April 13,

2017 (ii) leave to examine a representative of Pinchin Ltd. and a representative of Stantec Consulting
Ltd., if the evidence is required, (iii) the determination of rights that depend on the interpretation of a
“ECA”) dated
contract, the Amended Environmental Compliance Approval Number 00317UTRSS (the "ECA")
1684567 Ontario Inc. and Astoria Organic Matters Ltd. for the site location 704
August 7, 2015 issued to 1684567

Phillipston Road in Belleville, Ontario and the Order of the Honourable Mr. Justice Hainey dated April
13, 2017, and (iv) judgment in favour of SusGlobal requiring the Receiver to pay SusGlobal the amount

of $755,400 (inclusive of HST) or in the alternative, an order for a trial of the issues and directions in that
of Civil Procedure in conjunction with Rule 3 of the
regards, pursuant to Rule 38(10) of the Rules of

Bankruptcy and Insolvency General Rules, was heard on February 21, 2018, February 27, 2018 and
March 5, 2018, at 330 University Avenue, Toronto, Ontario.
ON READING the Costs Submissions Brief of the Receiver dated June 7, 2018 and the Costs
Submissions Brief of SusGlobal dated June 21, 2018, and by written reasons released July 3, 2018,
1.
1.

THIS COURT ORDERS that SusGlobal pay to the Receiver costs on a partial indemnity scale

in the amount of $76,073.02 plus HST, plus disbursements in the amount of $2,932.32, with respect to its
successful defence of the motion.
2.
2.

THIS COURT ORDERS that SusGlobal pay to the Receiver costs in the all-inclusive amount of

Receiver’s own fees incurred in connection with the motion.
$38,932.90 with respect to payment of the Receiver's
3.
3.

THIS COURT ORDERS that all costs are to be paid in 30 days.
This order bears interest at the rate of 3% per annum.
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APPENDIX I

Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

HONOURABLE______
THE HONOURABLE
^

r--.

^ ~

,

JUSTICE
0/D r.0 hist4)
JUSTICE_______________________

)

WEDNESDAY,
WEDNESDAY, THE
THE 29™
29TH

)
)

DAY OF
OF AUGUST,
DAY
AUGUST, 2018
2018

BE"I'WEEN:
BE'I'WEEN:
BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
and
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

ORDER
(re Interim Distribution and Fee Approval
Approval))

THIS MOTION, made by BDO Canada Limited, in its capacity as Court appointed
receiver (in such capacity, the "Receiver"),
“Receiver”), without security, of the undertaking, property and
assets of each of Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP (together,
“Debtors”) for an Order, inter alia, (i) approving each of the Fourth Report of the Receiver
the "Debtors")
“Fourth Report"),
Report”), the Supplement to the Fourth Report of the
dated December 8, 2017 (the "Fourth
19, 2018 (the "Supplement
“Supplement to Fourth Report"),
Report”), the Second Supplement
Receiver dated January 19,

“Second Supplement to Fourth Report"),
Report”), the
to Fourth Report dated February 20, 2018 (the "Second
Third Supplement to Fourth Report dated February 27, 2018 (the "Third
“Third Supplement to Fourth
Report”) and the Fourth Supplement to Fourth Report dated March 4, 2018 (the "Fourth
“Fourth
Report")
Supplement to Fourth Report"
Report” and collectively with the Supplement to Fourth Report, Second
Supplement to Fourth Report and Third Supplement to Fourth Report, the "Supplements
“Supplements to

Fourth Report"),
Report”), and the conduct and actions of the Receiver set out therein; (ii) approving the
Fifth Report of the Receiver dated August 9, 2018 (the "Fifth
“Fifth Report"),
Report”), and the conduct and
actions of the Receiver set out therein; (iii) authorizing and directing the Receiver to distribute
certain funds to Construction Lien Claimants on account of the Debtors'
Debtors’ indebtedness owing to
the Construction Lien Claimants in full and final satisfaction of their respective lien claims
registered as against the Debtors; (iv) authorizing and directing the Receiver to distribute certain
(“Casa-Dea”) on account of the Debtors'
Debtors’ secured
funds to Casa-Dea Finance Limited ("Casa-Dea")
indebtedness owing to Casa-Dea for principal, interest and costs; (v) approving the fees and
(“A&B”); and (vi)
disbursements of the Receiver and its legal counsel, Aird & Berlis LLP ("A&B");
approving the Receiver's
Receiver’s interim Statement of Receipts and Disbursements as at July 31, 2018
(as appended to the Fifth Report), was heard this day at 330 University Avenue, Toronto,
Ontario.
ON READING the Motion Record of the Receiver, including the Fifth Report and the
1, 2018 and the affidavit of
appendices thereto, the affidavit of Christopher Mazur sworn August 1,

Steve Graff sworn August 8, 2018, and on hearing the submissions of counsel for the Receiver,
no one appearing for any other person on the service list, although properly served as appears
from the affidavit of Paula Hoosain sworn August 9, 2018, filed:
DEFINITIONS AND SERVICE
1.
1.

this Order
Order
not otherwise
otherwise defined
defined in
in this
THIS
that all
all capitalized
capitalized terms
terms not
THIS COURT
COURT ORDERS
ORDERS that

shall have the meaning ascribed to them in the Fifth Report.
2.
2.

THIS COURT ORDERS AND DECLARES that the time for service of this Motion

and the Motion Record herein are properly returnable today and hereby dispenses with further
thereof.
service thereof

APPROVAL OF THE FOURTH REPORT, THE SUPPLEMENTS TO FOURTH
REPORT AND THE FIFTH REPORT
3.
3.

THIS COURT ORDERS that each of the Fourth Report and the Supplements to Fourth

Report, and the conduct and activities of the Receiver described therein be and are hereby
approved;

4.
4.

THIS COURT ORDERS that the Fifth Report and the conduct and activities of the

Receiver described therein be and are hereby approved;
INTERIM DISTRIBUTIONS
5.
5.

THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to

make a distribution to Casa-Dea in the amount of $48,000 as outlined in the Fifth Report on
Debtors’ secured indebtedness owing to Casa-Dea for principal, interest and costs,
account of the Debtors'

in respect of the Belleville Deposit.
6.
6.

THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to

make a distribution to Baldwin Law, counsel to Fitzgibbon Construction Limited
(“Fitzgibbon”), in the amount of $91,135.71 as outlined in the Fifth Report on account of the
("Fitzgibbon"),
Debtors’ indebtedness owing to Fitzgibbon in full and final satisfaction of its Lien Claim (the
Debtors'

"Fitzgibbon
“Fitzgibbon Distribution”).
Distribution").
7.
7.

THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to

(“Van
make a distribution to Gardiner Roberts LLP, counsel to Van Soelen Landscaping Ltd. ("Van
Soelen”), in the amount of $142,613.31 as outlined in the Fifth Report on account of the
Soelen"),
Debtors’ indebtedness owing to Van Soelen in full and final satisfaction of its Lien Claim (the
Debtors'
“Van Soelen Distribution").
Distribution”).
"Van
8.
8.

THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to

make a distribution to Kennaley Construction Law Professional Corporation, counsel to Ken
(“Ken Tulloch"),
Tulloch”), in the amount of $311,837.93 as outlined in the
Tulloch Construction Ltd. ("Ken
Debtors’ indebtedness owing to Ken Tulloch in full and final
Fifth Report on account of the Debtors'

satisfaction of its Lien Claim (collectively with the Fitzgibbon Distribution and the Van Soelen
“Construction Lien Distributions").
Distributions”).
Distribution, the "Construction
9.
9.

THIS COURT ORDERS that the Construction Lien Distributions shall be held in

escrow by counsel to the Construction Lien Claimants until (i) each of the Construction Lien
Claimants files a Notice of Discontinuance in respect of each of the registered mortgagees (other
than Business Development Bank of Canada) that were named as defendants in their respective
Lien Actions, and (ii) orders are obtained from the Court, on consent of Business Development

Bank of Canada, the Construction Lien Claimants and 1684567
1684567 Ontario Inc., discharging the
registered liens and vacating the certificates of action registered against title to property
municipally known as 704 Phillipston Road, Belleville, Ontario, KOK 2Y0, and legally as PIN
40532-0032 (LT) and dismissing the Lien Actions without costs.
APPROVAL OF INTERIM RECEIPTS AND DISBURSEMENTS
10.
10.

Receiver's Interim Statement of Receipts and
THIS COURT ORDERS that the Receiver’s

13, 2017 to July 31, 2018, as set out in Appendix "N"
“N” to
Disbursements for the period of April 13,

the Fifth Report, be and is hereby approved.
APPROVAL OF FEES AND DISBURSEMENTS
11.
11.

THIS COURT ORDERS that the fees and disbursements of the Receiver, being fees

and disbursements of $86,954.47 plus HST of $11,304.08, totalling $98,258.55 as set out in
“L” to the Fifth Report, are hereby approved.
Appendix "L"
12.
12.

Receiver’s legal
THIS COURT ORDERS that the fees and disbursements of the Receiver's

counsel, A&B, being $190,967.50 in fees and disbursements of $8,575.24 plus HST of
“M” to the Fifth Report, are hereby
$24,620.16, totalling $214,162.90 as set out in Appendix "M"

approved.
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Court of Appeal File No. M49873/C66166
Court File No. CV-17-11760-00CL

20

CLAe______

COURT OF APPEAL FOR ONTARIO

registrar'/ GREFFI
greffier
REGISTRARS
ER
COURT OF
Or APPEAL FOR ONTARIO
COUR D'APPEL DE L'ONTARIO
L’ONTARIO

THE HONOURABLE

)

JUSTICE WATT

)
)

MONDAY,
MONDAY,THE
THE10™
10TH

)

DAY OF DECEMBER, 2018

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
and
1111
1
1111
ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS
CANADA LP
Respondents
IN THE MATTER OF the Receivership of Astoria Organic Matters Ltd. and Astoria Organic
Matters Canada LP
14.05(2), 14.05(3)(d),
14.05(3)(d), 14.05(3)(g)
14.05(3)(g)
AND IN THE MATTER OF an Application pursuant to Rules 14.05(2),
14.05(3)(h) of the Jlu/es
of Civil Procedure
Rules of
and 14.05(3)(h)
ORDER
THIS MOTION by the moving party (appellant), SusGlobal Energy Belleville Ltd., was
heard this day at Osgoode Hall, 130
130 Queen Street West, Toronto, Ontario, M5H 2N5.

ON READING the Motion Record, Factum and Book of Authorities of the moving party
SusGlobal Energy Belleville Ltd., and the Factum and Book of Authorities of the responding party

BDO Canada Limited, in its capacity as the Court-appointed receiver of Astoria Organic Matters

-22
-

-

“Receiver”), and on hearing
Ltd. and Astoria Organic Matters Canada LP (in such capacity, the "Receiver"),

the submissions of the lawyer(s) for the parties;
THIS COURT ORDERS that this appeal is governed by the provisions of the Bankruptcy

1.
1.

(“BIA”) in particular its s. 193,
193, and not by s. 6 of the Courts of
of Justice Act
and Insolvency Act ("BIA")

("CJA");
(“CJA”);
2.
2.

THIS COURT ORDERS that the motion for leave to appeal the Decision of Justice

8,2018
2018 pursuant to s.193(e)
s. 193(e) of the BIA is dismissed;
McEwen dated November 8,
3.
3.

THIS COURT ORDERS that costs of this motion and the companion motion in Court File

No. M49872 be fixed at $10,000 inclusive of disbursements and all applicable taxes, payable by
SusGlobal Energy Belleville Ltd., to the Receiver;
4.
4.

This Order bears interest at the rate of 3% per year commencing on the date of this Order.
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TORONTO

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant

-and-

ASTORIA ORGANIC MATTERS LTD. et al.
Respondents
Court of Appeal File No. M49873/C66166
Court File No. CV-17-11760-00CL
COURT OF APPEAL FOR ONTARIO
PROCEEDING COMMENCED AT
TORONTO

ORDER

SOLMON ROTHBART GOODMAN LLP
Barristers
375 University Avenue
701
Suite 701
Toronto, Ontario
M5G
M5G2J5
2J5
16156J)
Melvyn L. Solmon (LSUC# 16156J)
msolinon®srglegaLcom
msolmon@srglegal com
416-947-1093 (Ext. 333)

Tel:
Fax:

416-947-0079

Lawyers for the appellant,
SusGlobal Energy Belleville Ltd.
17987
File Number: 17987
RCP-E4C
1,2016)
2016)
RCP-E
4C (May 1,

36024926.2
35024926.2

COURT
COURT OF
OF APPEAL
APPEAL FOR
FOR ONTARIO
ONTARIO
DATE: 20190102
20190102
DATE:
DOCKET: M49872
M49872 (C65512)
(C65512)
DOCKET:
Watt J.A. (In
(in Chambers)
Chambers)

BETWEEN
BETWEEN
Business Development
Development Bank
Bank of
of Canada
Canada
Applicants
Applicants
(Responding
Party)
(Responding Party)
and
and

Astoria
and Astoria
Astoria Organic
Organic Matters
Canada LP
Astoria Organic
Organic Matters
Matters Ltd.
Ltd. and
Matters Canada
LP

Respondents
for the
the moving
moving party
party Susglobal
SusglobalEnergy
Energy
Melvyn L. Solmon and
and Rajiv
Rajiv Joshi,
Joshi, for
Belleville Ltd.
Belleville
Ltd.
Miranda Spence
Spence and
Miranda
andKyle
Kyle Plunkett,
Plunkett, for the responding
responding party
party BDO
BDO Canada
CanadaLtd.
Ltd.
(the Receiver)
Receiver)
Heard and
and released
released orally:
orally:December
December10,
10,2018
Heard
2018

ENDORSEMENT
ENDORSEMENT
reasons
thatthat
I will
subsequently
provide
[1] ForFor
reasons
I will
subsequently
provideI am
I amsatisfied
satisfiedthat:
that:

provisionsof of
Bankruptcy and
and
appeal
is governed
by by
thethe
provisions
thethe
Bankruptcy
i.i. thisthis
appeal
is governed
particularits
itss.
s. 193
193 and
and not by s. 6
6 of
ofthe
the Courts
Courts
Insolvency Act ("BIA") in particular

Act.
of Justice
Justice Act.

Page:
Page: 2
ii.
moving
party
has
failedtotodemonstrate
demonstratewhy
whyan
anextension
extension of
oftime
time
ii. thethe
moving
party
has
failed
should
permit ititto
under
should be granted to permit
to serve
serve and
and file
file aa notice of appeal under
the
the BIA;
BIA;
iii.
moving
partyhas
hasfailed
failedtotoestablish
establishan
anautomatic
automaticright
right of
of appeal
appeal
iii. thethe
moving
party
under
ofthe
the BIA;
BIA; and
under s.
s. 193(c)
193(c) of
iv.
moving
party
has
failed
satisfythe
therequirements
requirementsfor
for leave
leave to
to appeal
appeal
iv. thethe
moving
party
has
failed
toto
satisfy
under
of the
the BIA
BIA in
with the
under s.
s. 193(e) of
in accordance
accordance with
the decision
decision of
of Business
Development
ONCA
DevelopmentBank
Bankof
of Canada
Canada v.
v. Pine
Pine Tree
Tree Resorts
Resorts Inc.,
Inc., 2013 ONCA
282.
[2] In In
thethe
[2]
result,
the
motion
failsininits
itsentirety.
entirety.
result,
the
motion
fails

A— ^ -- -<- -
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COURT
COURT OF
OF APPEAL
APPEAL FOR
FOR ONTARIO
ONTARIO
DATE: 20190102
20190102
DATE:
DOCKET: M49873
M49873 (C66166)
(C66166)
DOCKET:
Watt J.A. (In Chambers)
Chambers)

BETWEEN
BETWEEN
Business Development
Development Bank
Bank of
of Canada
Canada
Applicants
Applicants

and
Astoria Organic
Canada LP
Organic Matters
Matters Ltd.
Ltd. and Astoria Organic Matters Canada
LP

Respondents
Melvyn L.
moving party
party Susglobal
L. Solmon
Salmon and Rajiv Joshi, for the moving
Susglobal Energy
Energy
Belleville
Ltd.
Belleviile Ltd.
Miranda
and Kyie
Kyle Plunkett,
Miranda Spence
Spence and
Plunkett, for the responding party
party BDO Canada
Canada Ltd.
Ltd.
(the Receiver)
Receiver)
Heard
2018
Heard and
and released
released orally:
orally:December
December10,
10,2018

ENDORSEMENT
ENDORSEMENT
[1] Before
Before
the
motionjudge
judgethe
themoving
movingparty
party sought
sought to
to reopen
reopen aaprevious
previous
the
motion
motion in
in which
which SusGlobal
SusGlobal sought
sought leave
leave to sue the
motion
the Receiver
Receiver BDO
BDO for
for damages.
damages.

reopen was
was so
sothat
The motion to reopen
thatthe
themoving
moving party
party could
could file
file fresh
fresh evidence
evidencein
in
support of
of its motion for leave to sue
sue the
the receiver.
receiver.

motion
judge
satisfied
[2] The
The
motion
judgewas
was
satisfiedthat
thatSusGlobal
SusGlobal had
had not
not met
met the
the test
test to
to
introduce further
furtherevidence.
evidence. Nothing
Nothing in
in the
the reasons
reasons reveals any
introduce
any misapprehension
misapprehension

Page:
2
Page: 2

on the
the part
part of
of the
the motion
motion judge
judge about
about the
the test
test that
that an
an applicant
applicant must
must meet
meet to
to
introduce such
such evidence.
introduce
evidence.

[3] It It
[3]
was
disputed
was
notnot
disputed
that
the
core
informationcontained
contained ininthe
thereport
report
that
the
core
information
SusGlobal sought
SusGlobal
sought to
to introduce
introduce as
asfresh
freshevidence
evidencewas
wasavailable
availableprior
priortotothe
theoriginal
original
hearing. Its
hearing.
Its availability
availabilitytotoand
relevant to the
the due
due
andaccessibility
accessibilityby
by SusGlobal
SusGlobal is
is relevant

diligence criterion
criterion in
analysis.
in the
the fresh
fresh evidence
evidence analysis.
[4] The
motion
[4]
The
motion
judge
then
turnedtotothe
thequestion
questionofofwhether
whetherthe
the proposed
proposedfresh
judge
then
fresh
turned
evidence was
evidence
wassuch
suchthat,
that, if
if adduced
adduced on
on the
the motion,
motion, it
it would
would probably
probably have
have changed
changed
the
The motion
motion judge
judge was satisfied for several reasons
the result.
result. The
reasons that
that the
the proposed
proposed
fresh evidence would
would not have done so.
so.

[5] AtAt
bottom,
a determination
[5]
bottom,
a determinationwhether
whethertotoadmit
admitfresh
freshororfurther
further evidence,
evidence,
whether
whether on
on a
a motion
motion to reopen
reopenat
at trial
trial or
exercise
or on
on application
application or
or on
on appeal, is an exercise
of judicial
discretion. Absent
Absent an error
of
judicial discretion.
principle or
of
error of law or principle
or a misapprehension of
the
evidence, the
the evidence,
the decision
decisionof
ofthe
thecourt
courtof
offirst
first instance is entitled
entitled to
This
to deference.
deference. This
is not
not an
an issue
issue that
ascends the
is
that ascends
the idiosyncratic
idiosyncraticfacts
factsof
ofthis
this case
casewhich
whichwould
wouldwarrant
warrant
leave
leave to
to appeal
appeal under
under s.
s. 193(e)
193(e)ofofthe
theBankruptcy
Bankruptcy and
and Insolvency
Insolvency Act.
Act.
[6] The
motion
dismissed.
[6]
The
motionis is
dismissed.Costs
Costsononboth
bothmotions
motionsofof$10,000
$10,000inclusive
inclusive of
of
disbursements and
and all
disbursements
the moving
moving parties
all applicable
applicable taxes
parties to the
the
taxes payable
payable by
by the

receiver.

Aglim4•4•41NOVP 44.4,011.0.0.01P
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Page:
29
Page: 29
with both
were possible to comply with
both schemes.
schemes.
to conflict
conflict is if it
it were
could be
be found
found not
not to
than the
the CJA
CJA provisions,
provisions,
Because the
BIA provisions
provisions are
are more
morerestrictive
restrictive than
Because
the B!A
provisions.Either
Either
complying with
with the
the BIA
BIA provisions.
schemesentails
entails complying
complying with
both schemes
complying
with both
the B!A
BIA appeal
appealroute.
route.
SusGlobalwas
wasrequired
requiredto
tofollow
follow the
way, SusGloba!
Conclusion
Conclusion

premise of
of the
the
showan
anerror
errorininthe
theunderlying
underlying premise
[68] SusGlobal
[68]
SusGlobalhas
hasfailed
failedtotoshow
proposed
namelythat
that the BIA
chambers
BIA governed
governed SusGlobal's
SusGlobal's proposed
judge's decisions,
decisions,namely
chambers judge's
grounded the
the application
application
Theauthority
authority that
that grounded
That premise
premise was
wascorrect.
correct.The
appeals. That
judge's
foundin
inboth
boththe
the
leave to
to sue
suethe
thereceiver
receiverisisfound
refusal to
to grant
grant SusGlobal
SusGlobal leave
judge's refusal

dictates that the
BIA
and CJA.
CJA. Federal
Federal paramountcy dictates
the BIA
BIAappeal
appeal provisions
provisions govern.
govern.
BIA and
dismissed.
must therefore be
be dismissed.
SusGlobal's motion
motion must
SusGlobal's
inclusive of
of
motion,fixed
fixed at
at$15,000
$15,000inclusive
[69] BDO
entitled to
to its
its costs
costsofofthe
themotion,
[69]
BDOisisentitled
disbursements
and HST.
HST.
disbursements and

or
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APPENDIX K

COURT
COURT OF
OF APPEAL
APPEAL FOR
FOR ONTARIO
ONTARIO
CITATION: Business
Development Bank
CITATION:
Business Development
Bank of
ofCanada
Canadav.v.Astoria
AstoriaOrganic
OrganicMatters
Matters
Ltd., 2019
2019 ONCA
269
Ltd.,
ONCA 269
DATE: 20190408
20190408
DATE:
DOCKET:
DOCKET: M50086
M50086 (C65512)
(C65512)
Paciocco and
Feldman, Paciocco
andZarnett
ZarnettJJ.A.
JJ.A.

BETWEEN
BETWEEN
Business Development
Development Bank
Bank of
of Canada
Canada
Applicant

and
Astoria Organic Matters Ltd. and Astoria
Astoria Organic Matters Canada
Canada LP
LP

Respondents

Melvyn L. Solmon,
Frank Bennett and Rajiv
Rajiv Joshi,
Joshi, for
for the
the moving
movingparty
party
Solmon, Frank
SusGlobal
EnergyBelleville
BellevilleLtd.
Ltd.
SusGlobal Energy
Steven
Graff and Miranda
Miranda Spence,
forthe
theresponding
respondingparty
partyBDO
BDOCanada
CanadaLtd.
Ltd.
Steven Graft
Spence, for
Heard: February
February 15,
15, 2019
On motion
motion to
to set
set aside
On
aside the
the orders
orders of
ofJustice
JusticeDavid
David Watt
Watt of
of the
the Court
Court of
of Appeal
Appeal for
for
Ontario,
2018.
Ontario, dated
dated December
December 10, 2018.

Zarnett J.A.:
ZarnettJ.A.:
Introduction
Introduction
[1]
A receiver
is appointed
under
bothCanada's
Canada'sBankruptcy
Bankruptcy and
and Insolvency
Insolvency
[1] A receiver
is appointed
under
both
R.S.O. 1990,
Act, R.S.C. 1985,
1985, c.
c.B-3
B-3("BM"),
("BIA"), and
and Ontario's
Ontario's Courts of Justice Act, R.S.O.
1990,

c. C.43
C.43 ("CJA').
("CJA"). The
Thereceivership
receivership order
order contains
contains aa "leave
"leaveto
tosue
sueprovision"
provision"under
under

Page:
Page: 2
leave of
ofthe
the court.
court. What
What
sued without
without consent or leave
which the
which
the receiver
receiver cannot
cannot be sued
Is the
the
appeal route is available
available to
to aa party
partywho
whohas
hasbeen
been denied permission to sue?
sue? Is
as of
ofright
right only in
appeal governed by
by the
the BIA,
BIA, which
which provides
provides for appeals as
in some
timelimit
limit for
for an
an
other cases,
cases,and
andsets
setsa ashort
shorttime
requires leave
leave to
to appeal
appeal in
in other
cases,
cases, requires
bythe
theCJA,
CJA,
Or is
is the
the appeal
appeal governed
governedby
appeal or a request for leave to
to appeal?
appeal? Or
longer
asofofright
righttotothis
thiscourt
courtwithin
within a longer
appealedas
under which
which final
final orders
orders may
may be appealed
under
that in
the BIA7
BIA?
time limit
than that
in the
time
limit than
wishes to
to
EnergyBelleville
BellevilleLtd.
Ltd.("SusGlobal")
("SusGlobal") wishes
The
moving
party
SusGlobal
[2] The
moving
party
SusGlobal
Energy
[2]
ofthe
theSuperior
SuperiorCourt
Courtthat:
that:
appeal orders
appeal
ordersof
BDO Canada
Canada Ltd.
Ltd.
suethe
theresponding
respondingparty
party BDO
denied SusGlobal
SusGlobal leave
leave to
to sue
a) denied
a)
ofAstoria
Astoria Organic
Organic
as court-appointed
court-appointed receiver
receiver of
("BDO") in
in its
("BDO")
its capacity
capacity as
LP; and,
and,
Matters
Matters Ltd.
Ltd. and
and Astoria
Astoria Organic Matters Canada
Canada LP;
so
original application
application for leave so
request to
to re-open
re-openits
itsoriginal
b) denied
b)
denied SusGiobaFs
SusGlobal's request
that
could file
file fresh
fresh evidence.
evidence.
that ititcould

"chambersjudge"),
judge"),
this
court(the
(the"chambers
before
a single
judge
[3] OnOn
a motion
before
a single
judge
of of
this
court
[3]
a motion
of the
the
terminated. The
basis of
appeal was
was effectively
effectively terminated.
SusGlobal's
to appeal
The basis
SusGlobal's attempt
attempt to
governed SusGlobaFs
SusGlobal's
decision was
was that
that the B!A,
BIA, not the CJA, governed
chambers Judge's
judge's decision
right were
were not
not
appeals as
as of
ofright
the BIA
BIA providing
providing for
appeal; the
the provisions
provisions of the
appeal;
for appeals
appealexisted.
existed.
forgranting
granting leave
leave to
to appeal
appeal; and
and no
no grounds
groundsfor
applicable to the appeal;

Page:
Page; 33
[4]
this
motion,
SusGlobal
[4] OnOn
this
motion,
SusGlobalchallenges
challengesthe
thedecision
decisionofofthe
thechambers
chambersjudge,
judge,
raising
only the
the issue
issue of the
raising only
the correctness
correctness of
ofthe
theconclusion
conclusionthat
that the
theapplicable
applicable
appeal
appeal route
route is under
under the
the BIA,
BIA, not the
the CJA.
CJA. It
It argues
argues that
that solely
solely the
the CJA
CJA is
is

applicable to
to its
its appeal.
appeal.
[5] I would
dismiss
I would
dismissSusGlobal's
SusGlobal'smotion.
motion.The
Theproper
properappeal
appeal route
route is
is the
the BiA
BIA
when the order sought
sought to
to be
be appealed
appealedwas
wasmade
madeininreliance
relianceon
onjurisdiction
jurisdictionunder
under
the
BIA. That
That is
isthe
thecase
case here. The
the BIA.
The Superior
Superior Court dismissed SusGlobai's
SusGlobal'srequest
request
to
to sue
sue the
the receiver—the
receiver—the dismissal
dismissal SusGlobal
SusGlobalwishes
wishesto
toappeal—in
appeal—inreliance
relianceon
onthe
the
leave to
to sue
sueprovision
provisionin
in the
the receivership
receivership order.
order.The
Thecourt's
court'sauthority
authority to
to include
include

implicationfrom
fromthe
the
that
provision in
in the
the receivership
receivership order flowed by
that provision
by necessary
necessaryimplication
ofthe
the BiA.
BIA. II recognize
recognizethat
that
statutory
power to
to appoint
appoint aa receiver
receiver under
under s. 243(1)
243(1) of
statutory power
the
authority as part
part of
of the
the statutory
statutory power in s.
s. 101
101to
to
the CJA
CJA also
also provided
provided such
suchauthority
appoint a receiver.
for the
the leave
leave to sue
receiver. But
But since
since authority
authority for
sue provision
provision is
is found
found both
both

was appointed
appointedunder
underboth
bothstatutes,
statutes,
BIA and
and the
the CJA,
CJA, and
and since
since the receiver
receiver was
in the BIA
theBIA
BIA as
as aamatter
matter of
ofparamountcy.
paramountcy.
the appeal
appeal is
is governed
governedby
bythe
Background
Background
Development
Bank
[6] Business
Business
Development
BankofofCanada
Canadawas
wasa asecured
securedcreditor
creditorofofAstoria
Astoria
Organic Matters
Ltd. and Astoria
Matters Ltd.
Astoria Organic Matters
Matters Canada LP
LP ("Astoria").
("Astoria"). Upon
Upon
Astoria's insolvency,
insolvency, the
the Bank
Bank applied for
for an order
order under
under s.
s. 243(1)
243(1)ofofthe
theBIA
BIA and
and

13, 2017,
2017,
s. 101
101 of
ofthe
theCJA
CJAappointing
appointing BDO
BDO as
asreceiver
receiver ofofAstoria.
Astoria. On
OnApril
April 13,

Page:
Page: 4
appointing BDO
receiver ("the
("the
HaineyJ.
request. The
The order
BDO as receiver
Hainey
J. granted
granted that
that request.
order appointing
receivership order")
order") provided
providedin
in relevant
relevant part
part as
as follows:
follows:
section
2. THIS
2.
THIS COURT
COURT ORDERS
ORDERS that
that pursuant
pursuant to
to section
243(1)
of the
the BIA
BIA and
and section
section 101
101 of
ofthe
theCJA,
CJA, BDO
BDO
243(1) of
Receiver, without
without
is hereby appointed
Canada Limited
Limited is
appointed Receiver,
security, of all
all of the assets,
undertakings and properties
properties
assets, undertakings
for, or used
to a
of the
the Debtors
Debtors acquired
acquired for,
used in
in relation
relation to
a
Debtors,including
including all
all
business carried
on by
business
carried on
by the
theDebtors,
proceeds thereof
proceeds
thereof(the
(the"Property")...
"Property")...
3.
the Receiver
Receiver is
3. THIS
THIS COURT
COURT ORDERS
ORDERS that
that the
is hereby
hereby
empowered...
empowered...

transfer, lease or
or assign
assign the
the
(I)
(1) to
to sell,
sell, convey, transfer,
thereof out
of the
the
Property
parts thereof
Property or
or any
any part
part or
or parts
out of
ordinary
course of business...
business...
ordinary course
ORDERS that
that no
no proceeding
proceeding or
or
8.
8. THIS
THIS COURT
COURT ORDERS
or tribunal
tribunal (each,
a
enforcement
(each, a
enforcement process in
in any
any court
court or
"Proceeding"),
be commenced
commencedor
orcontinued
continuedagainst
against
"Proceeding"), shall
shall be
the written
written consent
consent of
of the
the
the
the Receiver
Receiver except
except with
with the
Receiver or
leaveof
ofthis
this Court.
Court.
Receiver
or with
with leave
appeal,isisidentical
identicalto
tothe
the paragraph
paragraph
Paragraph
8, which
is at
the
heartofof
thisappeal,
[7] Paragraph
8, which
is at
the
heart
this
[7]
Superior Court
Court of
of
of
in the
the Commercial
Commercial List
List of
of the
the Superior
of the
the same
samenumber
number included
included in
Justice's
Order.
Justice's Model
Model Receivership
Receivership Order.

SusGlobalunder
under an
an Asset
Asset
as as
court-appointed
receiver,
court-appointed
receiver,sold
soldassets
assetstotoSusGiobal
[8] BDO,
BDO,
after closing
closing SusGlobal
SusGlobal
July 27, 2017.
2017. Shortly
Shortly after
Purchase Agreement
dated July
Purchase
Agreement dated
accumulated inside
inside one
oneof
ofthe
the
complained
the amount of
of raw organic waste
waste accumulated
complained about
about the
of about
about $750,000
$750,000itit had
had to
to incur
incur as
as
facilities
hadpurchased,
purchased, and
and the
the expenses
expenses of
facilities itithad
hadbreached
breachedobligations
obligationsowed
owedtotoititand
and
a consequence.
consequence.SusGlobal
SusGlobalclaimed
claimedBDO
BDOhad
its expenses.
expenses. BDO
BDO denied
denied
was
responsible to
to compensate
compensate SusGlobal
SusGlobal for
for its
was responsible

Page:
5
Page: 5
in the
the Asset
Asset
responsibility on
on multiple
multiplebases,
bases, including
including the
the "As
"As is
is Where
Where is" clause
clause in
responsibility
Purchase Agreement.
Agreement.

permissiontotosue
sueBDO
BDOunder
underthe
theleave
leave
[9] SusGlobal
brought
anan
application
forfor
permission
[9]
SusGlobal
brought
application
On May
May 17,
17, 2018,
2018, McEwen
McEwen J.
J.
provision in para.
to sue
sue provision
para. 8
8 of the receivership
receivership order.
order On
were not
not supported
supported
dismissed
thatSusGlobal's
SusGlobal's allegations were
dismissed the
the application,
application, finding that
November 8,
8, 2018,
2018,McEwen
McEwen J.
J.
by evidence disclosing
facie case.
by
disclosing a phma
prima facie
case. On
On November
SusGlobal to
to file
file
refused SusGlobal's
SusGlobal's request
request to
to reopen
reopenthe
theapplication
application to
to allow
allow SusGlobal
fresh evidence.
evidence.

appealwere
were
SusGlobalfiled
filedappeals
appealsfrom
from both
both decisions.
decisions. Its
Its notices
notices of
ofappeal
[10] SusGlobal
time limit
limit for commencing an
an
timely
the CJA,
CJA, under
which there
there is
is a 30-day
under which
30-day time
timely ifif the
the BIA,
BIA, which
10governedthe
theappeal
appealroute.
route.They
Theywere
werelate
lateifif the
appeal,
appeal, governed
which imposes
imposes a 10alleged various
various errors
errors in
in McEwen
McEwen
day time limit,
limit,governed.
governed. The
The notices
notices of
of appeal
appeal alleged
the decisions
decisions as
as of
of
J.'s
J.'s decisions.
decisions. They
They also
also asserted
assertedthat
that SusGlobal could appeal the
they were
werefinal
final orders
orders of
ofaa
right to
to this
thiscourt
courtunder
unders.
s. 6(1)(b)
6(1 )(b)of
of the
the CJA,
CJA, because
because they
right
appeal route,
route,
judge
the BIA
BIAgoverned
governed the appeal
ofthe
theSuperior
SuperiorCourt.
Court.In
In the
the alternative,
alternative, if the
judgeof
limitsininthe
theBIA
BIA
SusGiobal
with
extensionofoftime
timetotocomply
comply
withthe
thetime
timelimits
SusGlobal asked
askedfor
foran
anextension
leavetotoappeal,
appeal,under
underit.
it.
and to appeal,
appeal, or
or be
begranted
granted leave
requirea areview
reviewofofwhether
whetherthe
thegrounds
grounds
[11]
narrow
usus
does
not
require
[11] The
The
narrowissue
issuebefore
before
does
not
havemerit.
merit. All
All that
that is in issue
issue on
on this
this review
review
of
of appeal
appeal SusGiobal
SusGlobalwants
wants to
toraise
raisehave
motion is the proper appeal
appeal route.
route.
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of the
the Chambers Judge
The Decisions
Decisions of
The
fororders:
orders:
chambersjudge
judgefor
movedbefore
beforethe
thechambers
[12] SusGiobal
[12]
SusGlobalmoved
under s.
s. 66 of
ofthe
the
servedand
andfiled
filed under
been properly
properly served
its notice
notice of appeal had been
a) that
that its
CJA;
CJA\ or,
alternative, granting
granting ititan
b) in
anextension
extension of
of time
time of
of 19
19 days in order to serve
serve
b)
in the
the alternative,
ofthe
the B//4;
BIA; or,
or,
under s.
s. 1193(c)
an appeal
appeal under
93(c) of
thefurther
further alternative,
c) in
alternative, granting
grantingititan
anextension
extensionof
oftime
timeof
of19
19 days
days to
to seek
seek
c)
inthe
193(e) of
ofthe
the
pursuant to
granting leave
appeal and
and granting
leave to appeal pursuant
to s. 193(e)
leave to appeal
BIA.1
BIA.
for
chambers Judge
judge for
moved before
beforethe
thechambers
SusGlobal moved
separatemotion,
motion, SusGlobal
[13] In
[13]
Inaaseparate
orders:
decision denying
denying
from the
the application
application judge's decision
that the
the appeal
appeal from
a) declaring
a)
declaring that
of the
the
introduce fresh
freshevidence
evidence is
is governed
governed by
by s.
s. 193(c)
193(c) of
SusGlobal leave to introduce
appeal isis not
not
that leave to
to appeal
BIA, or
or in
in the
the alternative
alternatives.s.66 of
of the
the CJA,
CJA, such that
BIA,
required; or
of the
the B!A.
BIA.
b) in
in the
the alternative,
alternative, granting
b)
grantingleave
leave to
to appeal
appeal pursuant
pursuant to
to s.
s. 193(e)
193(e) of

brought,
appealunder
underthe
theBIA
BIAwere
werebrought,
BIA and
and for
for leave
leavetotoappeal
oftime
timeunder
underthe
theBIA
1 The
The requests
requests for
for an
an extension
extension of
I
and
s.
193(e)
Rules,
C.
R.C.,
c.
368,
respectively,
r. 31(1)
31(1) of
of the Bankruptcy
Bankruptcyand
andInsolvency
InsolvencyGeneral
General Rules, C.R.C., c. 368,
193(e)
respectively, under r.
proceeded
onthe
the
relief.
The
parties
grant
the
requested
that
a
single
judge
may
of
BIA, which
which specify that a
grant the requested relief.
parties proceeded on
of the
the BIA,
appeal;
which
route
governed
the
with
the
question
of
basis
that
the
availability
of
that
relief
relief
was
was
wrapped
wrapped
up
up
with
the
question
of
which
route
governed
the
appeal;
the
availability
of
that
basis that
the
to quash
quash the
CJA. BDO did not move to
was properly
properly under the CJA.
of whether
whether the
the appeal was
hence the
the question
question of
grant.
of this
this court can grant
which is relief only a panel of
appeal,
appeal, which
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the
motions.He
Heheld
heldthat
thatthe
theBIA
BIA was
was the
chambersjudge
judgedismissed
dismissedthe
themotions.
[14] The
[14]
Thechambers
authority under
under which
which BDO
BDO
not the
the CJA;
CJA; the
theroot
rootauthority
governing
authority for
for the
governing authority
the appeal,
appeal, not
ororders
ordersmade
madeinin
ofthe
theB!A\
BIA; appeals
decisionsor
was appointed
appointed was
wass.s.243(1
243(1)
was
) of
appeals from decisions
BIA,not
notthe
theCJA\
CJA; and
and
BIA are governed
governedby
bythe
theBIA,
proceedings
instituted under the BIA
proceedings instituted
the effect
effect of
ofousting
ousting
order to
to the
the CJA
CJA did
did not have
reference in
have the
in the receivership
receivership order
the reference
matter of
of federal
federal
authority, nor could it
it as aa matter
the source
source of
ofappellate
appellateauthority,
the BIA
BiA as the
the
paramountcy.
appealsdid
did not
not fit
fit
ontotohold
holdthat
thatSusGlobal's
SusGlobal'sappeals
Thechambers
chambersjudge
judgewent
wenton
[15] The
[15]
as of
ofright,
right,
the grounds
grounds En
in the
within
any of
of the
the BIA
BIA that
that permit
permitappeals
appeals to this court as
within any
chambers judge
judge
SusGlobal. Nor
Nor was
was the
the chambers
of the
the BIA,
BIA, cited by SusGlobai.
includings.
s. 193(c)
193(c) of
including
of the
the
his discretion
discretion to grant
prepared to exercise
exercise his
grant leave
leave to
to appeal
appeal under
under s.
s. 193(e)
193(e) of
right to
to appeal
appeal under
under
where there
there was
was no
noright
that in
BiA. Accordingly,
Accordingly, he held that
in aa case
case where
BIA.
wasnot
notwarranted,
warranted,no
no
to appeal
appealunder
underthe
theBIA
BIA was
granting leave
the BIA
BIA and where granting
leave to
Healso
alsoheld
heldthat
that there
there
seek leave
leavewas
waswarranted.
warranted. He
extension
of time
time to appeal or
or seek
extension of
decision not
not to
to
application judge's
judge's discretionary
discretionary decision
was
no reviewabie
reviewable error
error in
in the
the application
was no
fresh evidence.
evidence.
admit
SusGlobal's proposed
proposed fresh
admit SusGlobal's
thechambers
chambers judge
judge
the conclusions
conclusions of
ofthe
doesnot
notchallenge
challenge the
[16] SusGiobal
[16]
SusGlobal does
those conclusions
conclusions are
are
Instead, itit argues
argues that
that those
referred to
to in
in para.
para. 15 above.
above. Instead,
referred
governs the
the appeal
appeal route.
route.
about which
which statute
statute governs
derivative
of his
derivative of
his conclusion
conclusion about
to
route. It
It follows, according to
the appeal
appeal route.
SusGlobal argues
argues that
that the CJA governs the

Page:
Page: 8
didnot
notrequire
requireleave
leaveto
toappeal
appeal or
or an
an extension
extension of time,
time, because
because
that itit did
SusGlobal, that

right under
under the
the CJA
CJA and
andwas
wasfiled
filedinintime.
time.
its appeal
appeal was
its
was as
asofofright
The
Positions of
The Positions
ofthe
the Parties
Parties

thereceivership
receivershiporder
order was
wasproperly
properly made
made
[17] SusGlobal
not
contest
[17]
SusGlobaldoes
does
not
contestthat
thatthe
underthe
theBiA.
BIA. ItIt argues
arguesthat
that power
power
receiver properly
properly appointed,
appointed,including
including under
and the receiver
appoint a receiver,
receiver, and
and both
both were
were
exists under
both the
the BIA
BIA and
and the
the CJA
CJA to appoint
exists
under both
order. What
What is
is in
in
explicitly referred
referred to
to in,
in, and
and formed
formed the
the basis
basis for, the receivership
receivership order.
explicitly
to sue
sue provision
provision in
in the
the
the source
source of
ofthe
theauthority
authority for the leave to
issue, it argues, is the
Court of
of Canada
Canada
that, since the
the Supreme
Supreme Court
receivership
receivership order.
order. SusGlobal
SusGiobal argues that,
Ltd., 2015
SCC
in Saskatchewan
Saskatchewan (Attorney
Genera!) v. Lemare Lake Logging Ltd.,
2015 SCC
held in
(Attorney General)
lawsgoverning
governing
paras.68
68and
and73,
73,
thatprovincial
provinciallaws
53, [2015]
that
[2015] 33 S.C.R.
S.C.R. 419,
419,atatparas.
BIA, aa receivership
receivership order
order
243 of
ofthe
the B!A,
receivers were
were not
not rendered inoperative by s. 243
provincial law,
law, in
in addition
addition to
to
provisions authorized
authorized only
only by
byprovincial
may properly
properly contain
contain provisions
nooperational
operationalconflict
conflict
long as
as there
there isisno
provisions
authorizedby
by the
the BIA.
B!A. As
As long
provisions authorized
provincial law
law does
doesnot
notfrustrate
frustrate
between
federal law
law and
and the
the provincial
between the
the provincial
provincial and federal
alongside the
the
provincial law
law will
will continue to apply alongside
the federal law's
law's purpose,
purpose, the
theprovincial
sourceofofauthority
authority
Lake, at paras. 15-17.
15-17. The
The source
federal law (here, s. 243):
243): Lemare
Lemare Lake,
proper appeal
appealroute
route from
from
determines the
the proper
for a provision
provision in
in the receivership order determines
that provision.
provision.
a disposition
disposition made
madeunder
underthat
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powertotoinclude
includethe
the leave
leave
SusGlobalargues
arguesthat
thatthe
thesource
sourceofofthe
thecourt's
court'spower
[18] SusGlobai
BIA. The B!A
BIA extends
extends
receivership order
order is
is not
not found
found in
in the
the BIA,
to sue
sue provision
provision in
in the
the receivership
not include
include
of the
the protection
protection does
does not
that
kindof
of protection
protectionin
ins.s.215,
215, but
butthe
thescope
scope of
that kind
other persons,
persons,
appointed here.
here. Rather
Rather it
it refers to,
to, among
among other
the type of
of receiver
receiver appointed
BIA, such
such
appointed under
under other
other provisions
provisions of
of the
the B!A,
interimreceivers
receivers who
who may
may be appointed
interim
which
other protections
protections to
to receivers
receivers in
in s.
s. 251,
251, which
as ss.
ss. 46(1)
46(1)and
and(2).
(2).The
TheBIA
BIA extends
extends other
authority
that the
the sole
solesource
sourceofofthe
theauthority
applicable here.
here. SusGlobal's
SusGlobal'sposition
positionisisthat
are not applicable
receivership order
order must
must therefore
therefore be
be
for
the leave provision
including the
provision in
in the
the receivership
for including
relatedinherent
inherentJurisdiction
jurisdiction
provincial law
!aw flowing from s.
s. 101
101ofofthe
theCJA
CJAand
andthe
therelated
provincial
of the
of
the court.
court.

which the
the
that itit is
is appealing
appealing aa decision
decision in
in which
follows,SusGloba!
SusGlobalargues,
argues,that
[19] ItItfollows,
[19]
that was made
made
ofthe
the receivership
receivership order
order that
motion judge
judge gave effect
motion
effect to
to aa provision
provision of
wereauthorized
authorizedby
by
ofthe
thereceivership
receivershiporder
orderwere
under the CJA, even
even if
aspects of
if other aspects
bythe
theCJA,
CJA,and
and
decision should
should be
be governed
governedby
the BIA.
BIA. The
The appeal from
from such a decision
should
lie as
asofofright
right to
to this
this court.
court.
should iie

arising out
out of
of the
the
proceedings giving
giving rise
rise to
to and
and arising
BDOargues
arguesthat
that the
the proceedings
[20]
[20] BDO
receivershiporder
ordertoto
the reference
referenceininthe
thereceivership
receivership order are
proceedings; the
are BIA
BIA proceedings;
appealprovisions
provisionsshould
should
TheBIA
BIA and
andnot
notthe
theCJA
CJAappeal
the CJA was
was unnecessary.
unnecessary. The
(Superintendentof
ofBankruptcy)
Bankruptcy)
proceedings:Canada
Canada(Superintendent
apply to any appeal in such proceedings:
ONCA 569, 295 O.A.C.
O.A.C. 373,
373, at
at
Company Limited,
Limited, 2012
2012 ONCA
v. 407 ETR
ETR Concession
Concession Company
procedure in
in all
all
paras. 19-20.
over the procedure
Parliament has
has constitutional
constitutional authority
authority over
19-20. Parliament
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Liquidation, Ex
Ex
Solloway Mills
Mills &
& Co.
Co.Ltd.,
Ltd.,In
In Liquidation,
matters relating
relating to
to bankruptcy:
bankruptcy: Re
Re Solloway
matters
be
37 (CA.),
(C.A.),atatpp.
pp.43,
43,47.
47.ItIt should
should not
not be
Parte
(1934), [1935]
[1935] O.R.
O.R. 37
Parte I.W.C.
I.W.C.Solloway
So//oway(1934),
appeal
orderto
to determine
determine its
its source.
The appeal
necessary to
source. The
to parse
parseeach
eachprovision
provisionof
ofthe
theorder
necessary
BIA
operational conflict
conflict and
and therefore
therefore the
the BIA
provisions of the
provisions
the B!A
BIA and
and CJA
CJA are
are in
in operational
do
prevail under
under the
the doctrine
doctrine of
of paramountcy. If the
the appeal provisions do
provisions prevail
with both
Theonly
only way
way
it is
conflict, ititis
isbecause
because it
is possible
possible to comply with
both schemes.
schemes. The
not conflict,
restrictiveprovisions
provisionsin
inthe
theBIA
BIA
to
schemesisistotofollow
followthe
themore
morerestrictive
to comply
comply with
with both schemes
appeal route.
route.
determine the
the source
source of
ofthe
the
argues that
that if
if it
it is necessary
necessary to
to determine
[21] BDO
BDOfurther
further argues
receivershiporder,
order,itit is
is found
found in
in
leave to
to sue
sueprovision
provisionin
inthe
the receivership
power to include
include the
the leave
any other
other action
action that
that the
the
power to
to appoint
appoint aa receiver
receiver to
to"take
"take any
the
BIA s.
s. 243(1
)(c) power
the BIA
243(1)(c)
215, which
which includes
includes
advisable." Alternatively,
Alternatively, ititisisfound
court
found in
in s.
s. 215,
court considers advisable."
only
s. 243(4)
243(4)dictates
dictatesthat
thatthe
theonly
the category
category of "trustees",
"trustees", since s.
receivers within
within the
aretrustees.
trustees.
beappointed
appointed as
asreceivers
receiversare
persons
persons who
who can
can be
Statutory Provisions
Provisions
Relevant Statutory
BIA Provisions
Provisions
BIA

asaacourt
courtofficer:
officer:
theappointment
appointment of
ofaa receiver
receiveras
[22] The
B!A
The
BIAprovides
providesfor
forthe
application by aa secured
secured
to subsection
subsection (1.1),
(1.1), on
onapplication
243
243 (1)
(1) Subject
Subject to
todo
doany
anyororall
allofofthe
thefollowing
following
court may
may appoint
appoint aa receiver
receiverto
creditor, a court
if ititconsiders
considers it
it to
to be
be just
just or
or convenient
convenient to
to do
do so:
so:
substantiallyall
all of
ofthe
theinventory,
inventory,
take possession
possessionofofall
allororsubstantially
(a) take
or
orother
other property
property of
of an
an insolvent
insolvent person or
accounts
accounts receivable
receivable or
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bankrupt that
thatwas
was acquired
acquired for or
or used in relation
relation to
to aa business
business
bankrupt
person or
orbankrupt;
bankrupt;
carried on by
by the
the insolvent
insolvent person

(b)
exerciseany
anycontrol
control that
that the court
(b) exercise
court considers
considers advisable over
bankrupt's
that
property and
and over the
that property
the insolvent
insolvent person's
person's or
orbankrupt's
business; or
(c) take
court considers
considers advisable.
(c)
take any
any other
other action
action that
that the court
advisable.

leaveofofthe
thecourt
courtisisrequired
required for
for actions
actions
[23] The
[23]
TheBIA
BIAprovides
providesin
ins.s.215
215that
thatleave
persons:
against certain persons:

215 Except
Except by
by leave
leave of
of the
the court,
court, no
noaction
action lies
liesagainst
against the
the
215
Superintendent,
an official
official receiver,
receiver, an interim
receiver or a
Superintendent, an
interim receiver
a trustee
trustee
made under,
under, or
orany
anyaction
actiontaken
takenpursuant
pursuant
with
respect to any
with respect
any report
report made
to,
this Act.
Act.
to, this

proscribingactions
actionsagainst
againstaareceiver
receiverinin
[24] The
TheBIA
BIAhas
hasa aspecific
specificprovision
provisionproscribing
certain
circumstances. Section 251
251 provides:
provides:
certain circumstances.

arising from
from
251
No action
action lies
lies against
against a receiver
receiver for
for loss
loss or
or damage
damagearising
251 No
receiver of
ofaa notice
noticepursuant
pursuant to
to section
section
the sending
sending or
or providing
providing by
by the receiver
or report
report pursuant
pursuant to
if done
done in
in good
good
245 or
to section
section 246, if
or aa statement
statement or
with those
sections.
faith
incompliance
compliance or intended
intended compliance
compliance with
those sections.
faith in
asfollows:
follows:
TheBIA
BIAprovides,
provides,as
astotoappeals,
appeals,as
[25] The
appeallies
lies to
tothe
the Court
Court
Unless otherwise
otherwise expressly
expressly provided,
provided, an
an appeal
193 Unless
thecourt
court in
in the
the
from any
order or
judge of
ofthe
of Appeal from
any order
or decision of aa judge
following
cases:
following cases:

in value
value ten
ten
(c) ifif the
the property
property involved
involved in
appeal exceeds in
in the
the appeal
thousand
thousand dollars;
dollars;

Courtof
ofAppeal.
Appeal.
(e)
in any other case
by leave
leaveof
ofaajudge
judgeofofthe
theCourt
(e) in
case by
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days
mustbe
becommenced
commencedwithin
within 10
10 days
appealorormotion
motionfor
forleave
leavetotoappeal
appealmust
[26] An
Anappeal
see rr.
rr. 31(1),
31(1), (2),
(2),
of the
the order
order or
or decision
decision sought
sought to
to be
be appealed: see
of the making
making of
c. 368.
368.
Bankruptcy
Bankruptcyand
andInsolvency
InsolvencyGeneral
Genera!Rules,
Rules, C.R.C.,
C.R.C., c.
CJA Provisions
Provisions
CJA

101(1)
appointment of
of aa receiver.
receiver. Section
Section 101(1)
alsoprovides
providesfor
forthe
theappointment
[27] The
[27]
TheCJA
CJAalso
just or
or
may, where
where itit appears
appears just
judge of
of the
the Superior
Superior Court
Court may,
provides that
that aa judge
provides
court
order; s.s.101(2)
101(2)permits
permitsthe
thecourt
appointone
oneby
byinterlocutory
interlocutory order;
convenient
convenient to
to do
do so,
so,appoint
order that
that are considered
consideredjust:
just:
to include terms in such an order
injunction or
or
ofJustice,
Justice,an
aninterlocutory
interlocutoryinjunction
101 (1)
(1) In
In the
the Superior
Superior Court
Court of
receiver or
or receiver
receiver and
and
mandatoryorder
ordermay
maybe
be granted
granted or
or a receiver
mandatory
where itit
aninterlocutory
interlocutory order,
order, where
appointed by
by an
manager may
may be appointed
manager
convenient
to
do
of the
the court to be just
just or convenient to do so.
so.
appears to a judge of
include such
such terms
terms as
as are
are
under subsection
subsection (1)
(1) may
may include
(2) An order
order under
considered just.
just.
considered
thiscourt
courtfrom
fromcertain
certain
providesfor
foran
anappeal
appealtotothis
[28] Section
6(1
)(b) ofofthe
Section
6(1)(b)
theCJA
CJAprovides
[28]
commencedwithin
within 30
30
final
orders of the Superior Court.
Court. Such
Such an appeal must be commenced
final orders
61.04(1),Rules
RulesofofCivil
Civil
appealed from:
from: see
see r.r. 61.04(1),
days
the making
making of
of the
the order
order appealed
days of
of the
Reg. 194.
194.
Procedure, R.R.O. 1990, Reg.
Analysis
Analysis
basisfor
forthe
the
requiresdetermining
determiningthe
thebasis
the
appealroute
routerequires
(1) Determining
the
appeal
Determining
provision in
in the receivership
leave to sue provision
recelvership order
appeal route
route when
when aa
onedetermines
determinesthe
theapplicable
applicableappeal
Thequestion
questionofofhow
howone
[29] The
law
BIAand
andunder
underprovincial
provinciallaw
under s.s.243(1)
243(1)ofofthe
theBIA
receiver has
has been
beenappointed
appointedunder
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Inc. v.
v.
Financial Services Inc.
Alliance Insurance
was
insurance and Financial
addressed in
inIndustrial
Industrial Alliance
was addressed
61 C.B.R.
C.B.R. (6th)
(6th)196.
196.
Power Limited
Limited Partnership,
Partnership,2018
2018 BCCA
BCCA 283, 61
Wedgemount Power
Columbia'sLaw
Law
boththe
theBIA
BIAand
andBritish
British Columbia's
There, a
receiver was
wasappointed
appointedunder
underboth
There,
a receiver
fora
declarationthat
that
Thereceiver
receiverapplied
appliedfor
c. 253.
253.The
Equity Act,
Act, R.S.B.C.
R.S.B.C. 1996, c.
a declaration
and Equity
unilateral right
a third
party (BC
(BC Hydro)
Hydro) did
did not
not have
have aa unilateral
right to
to terminate
terminatean
an agreement
agreement
a
third party
receiver's
with
the debtor.
debtor. The
The British
BritishColumbia
ColumbiaSupreme
Supreme Court refused
refused to stay the receiver's
with the
be
arbitration, and
application in
in favour
favour of
of arbitration,
andruled
ruledthat
thatthe
theagreement
agreement could
could not
not be
application
appeal route
route
holding that
that the
the BIA
BIA appeal
appeal. In
In holding
terminated.
BC Hydro
Hydro sought
sought to appeal.
terminated. BC
at para.
para. 21:
21:
Groberman J.A.
J.A. stated,
stated, at
governed,
governed, Groberman
one,
as the
the present
present one,
acknowledge that,
that,in
inaa case
case such as
II acknowledge
law equitable
equitable
where relief is sought under both common
common law
under
Equity
Act
as
well
and
the
Law
and
principles and the Law and Equity Act as well as under
principles
some
the Bankruptcy
Bankruptcyand
andInsolvency
insolvency Act,
Act, there
there can
can be some
the
appeal provisions
provisions of the
to whether
whether the
the appeal
question
as to
question as
In my
my view,
view,
Bankruptcy
Bankruptcyand
andInsolvency
!nso!vency Act
Act are engaged.
engaged. In
under appeal
appeal
whether the
the order
order under
depends on
onwhether
the answer depends
under the
the
reliance on
onjurisdiction
iurisdiction under
is one
is
one granted
granted in
in reliance
it is, the appeal
appeal
Bankruptcyand
andInsolvency
Insolvency Act.
Act. Where
Where it
Bankruptcy
[Emphasis
statute are
are applicable.
applicable. [Emphasis
provisions
that statute
provisions of that
added.]
added.]
by aa judge
judge
that the
Afterfinding
finding that
[30] After
the orders
orders sought
sought to
to be appealed were made by
[30]
Groberman J.A.
J.A. held
held
by the
the BIA,
BIA, Groberman
"purporting
"purporting to
to act
act pursuant
pursuant to
to powers
powers conferred"
conferred" by
24.
applied: at
at para.
para. 24.
of the
the B!A
BIA applied:
that the
that
the appeal
appeal provisions of
is whether
whether the
the
here, the
the question
question is
approach.Applying
Applying itit here,
I agree
withthat
thatapproach.
[31] ! agree
with
[31]
to dismiss
dismiss
exercisedauthority
authority to
which McEwen
McEwen J.
J. exercised
sueprovision,
provision, under
under which
leave to
to sue
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in the
the
SusGlobal's
SusGlobal's application
applicationfor
forleave
leave to
to sue the
the receiver,
receiver, was
was included
included in
pursuantto
tojurisdiction
jurisdictionflowing
flowingfrom
fromthe
theBIA.
BIA.
receivership order
receivership
orderpursuant
historical
[32]
Thatquestion
questionisisone
one
statutory
interpretation,informed
informedby
bythe
thehistorical
[32] That
of of
statutory
interpretation,
a
understandingofofthe
the relationship
relationship
between
leaveto
to sue
sue provision
and a
between
a aleave
provision and
understanding
by how
how the
the authority
authority to
understood
to include
include such
such provisions was understood
receivership, and by
243(1) was
wasenacted,
enacted,when
whenappointments
appointments were
were made
made solely
solely under
under
before s. 243(1)
before
the B!A
BIA and
andthe
theapplicable
applicable
provincial
law. Before
Before turning
turningto
to the
the language
language of the
provincial law.
backgroundpoints.
points.
interpretive
principles, IIdiscuss
discuss those
those background
interpretive principles,
(2) The
relationship
The
relationshipbetween
betweenaaleave
leaveto
tosue
sueprovision
provisionand
andaa courtcourtordered receivership
receivership

require consent
consentor
orcourt
courtpermission
permission
[33] Provisions
Provisionsofofreceivership
receivershiporders
ordersthat
thatrequire
have aa long
long pedigree.
pedigree.Case
Caselaw
lawdating
dating
for a court-appointed
receiver to
to be
be sued have
court-appointed receiver
"settled law that
that aa receiver appointed by
by the
the
back almost
almost aa century
century considered
considered itit "settled
Court
& Guarantee
Guarantee Co.
Co. v. Oakwood
Trusts &
Oakwood Clubs
Clubs
Court cannot be sued
sued without
without leave": Trusts

Textwriters
writers consider
consider the
the inclusion
inclusion of
of such
such
(1931), 40 O.W.N.
(1931),
O.W.N. 581
581 (H.CJ-).
(H.C.J.).Text
provisions
to be
practice" and
and "customary",
"customary", whether
whether the
the receiver
receiver is
is
provisions to
be "common
"common practice"

3d
appointed
Bennett on
on Receiverships, 3d
appointed under the BIA
BIA or some
some other
other authority:
authority: Bennett
283; LW.
L.W.Houlden,
Houlden, Geoffrey
Geoffrey B.
B.
(Toronto: Thomson
Thomson Reuters,
Reuters, 2011)
at p.
p. 283;
ed. (Toronto:
2011) at
(Toronto:
P. Sarra, Bankruptcy
Bankruptcy and
and Insolvency
Insolvency Analysis, 4th ed. (Toronto:
Morawetz & Janis P.
Bankruptcy and
and Insolvency
InsolvencyAct
Act at
at L§26;
L§26; Halsbury's
Halsbury's
Thomson
Thomson Reuters,
Reuters,2009),
2009),The
TheBankruptcy
and Other
Other Court
Court Officers
at HRC-91,
HRC-91,
Officers (2017
(2017 Reissue),
Reissue), at
Laws of Canada, Receivers
Receivers and
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Receivership
92. The
The inclusion
inclusion of aa leave
leavetotosue
sueprovision
provisionininOntario's
Ontario's Model
ModelReceivership
Order,
Columbia's Model
Model Receivership
Receivership Order,
Order, the
the Alberta
Alberta Template
Template
Order, British
British Columbia's

Receivership Order,
Order, among
among others,
others,
Receivership
ReceEvershipOrder,
Order,and
and Nova
Nova Scotia's
Scotia's Receivership
use.
illustrates their
theirwidespread,
widespread, practically uniform use.
illustrates
(2d)
(Ontario Securities
Securities Commission) v. Gaudet (1988),
(1988), 65
65 O.R.
O.R.(2d)
[34] InInOntario
[34]
Ontario(Ontario
426, Reid
Reid J.
J. described
described why
why aa leave
leave totosue
sueprovision
provision isis
424
at p.
p. 426,
424 (H.C.J.),
(H.C.J.), at
court-appointed receivership:
receivership:
ubiquitous. It
It is
is essential
essential to a court-appointed
A
is an
A receiver
receiver is
an officer
officer of
of the
the court.
court. The
The leave
leave
appointing a receiver.
receiver.
requirement
requirement is
is usual
usual in
in an order appointing
conduct of
ofaareceivership
receivershipitit
For the proper and orderly
orderly conduct
as
essential
that the
the
been regarded
regarded
essential that
has traditionally
traditionally been
all proceedings against
against the assets
assets
receiver be party
receiver
party to all
be protected
protected against
against
under its
its care, and that
the estate be
under
that the
unjustified proceedings.
For these
these and
and
groundless
proceedings. For
groundless or unjustified
that
leave
be
obtained
is
other
reasons
the
condition
that
be
obtained
Is
other
the condition
aware of any
any
commonly
included;indeed,
indeed,I I am
am not
not aware
commonly included;

view,itit is
is essential.
essential.
receivership order
receivership
orderlackinci
lacking one.
one.In
In mv
my view,
[Emphasis added.]
added.]
Parks Ltd.
Ltd. (1995),
(1995),23
23
CreditUnion
UnionLtd.
Ltd. v.
v. Courtcfiffe
Courtcliffe Parks
[35] InInHamilton
[35]
HamiltonWentworth
WentworthCredit
was)provided
providedfurther
further
Div.), R.A.
R.A. Blair
Blair J.
J. (as
(ashe
hethen
thenwas)
O.R.
O.R. (3d)
(3d) 781
781 (Gen.
(Gen. Div.),
sueprovisions
provisionsand
and
explanation
relationship between
between leave to
to sue
explanation about the essential relationship
to preserve
preservethe
the
that a leave to
to sue
sueprovision
provision is
is required
required to
receiverships. He stated that
preservation and
andrealization
realization of
of
supervisor over
over the
the preservation
integrityof
of the
the court's
court's role
role as supervisor
integrity
an obligation,
obligation, in
in ensuring
ensuring the
the
the assets
The court
court has an
within its
its administration.
administration. The
assetswithin
protect the
the estate
estatefrom
from
the receivership,
receivership, to
to protect
properly and
and orderly
conduct of the
properly
orderly conduct
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also Manitoba
Manitoba Securities
groundless
groundtess or unjustified
unjustifiedproceedings:
proceedings: at
at pp.
pp. 787-88.
787-88. See
See also
14.
Investment Fund, 2006
2006 MBQB
MBQB 192,
192, at
at para.
para. 14.
Commission v. Crocus
Commission
Crocus Investment
sueprovision
provisionin
incourt"
courtessentialand
andcustomary
customary nature
nature of
of aaleave
leavetotosue
[36] The
Theessential
thecourt's
court'sauthority
authority to
to
receiverships informs
informs the analysis of
of the
the source
sourceofofthe
ordered receiverships
include
include it.
it.
provisionsunder
underprovincial
provinciallaw
law
(3) The
authority
(3)
The
authorityfor
forleave
leavetotosue
sueprovisions
include s.
s. 243(1),
243(1),
Parliament amended
[37] Before
amendedthe
the BIA
BIA in
in 2009
2009 to include
[37]
Before Parliament
sue
receivers under
under provincial
provincial legislation
appointments of
of receivers
legislationincluded
includedleave
leave to
to sue
appointments
provisions?
source of
ofthe
the authority
authority for those provisions?
provisions. What was the source
underthe
the
involvedaa receivership
receivershiporder
ordermade
madeunder
HamiltonWentworth,
Wentworth,which
which involved
[38] InInHamilton
provisionboth
bothin
in
sueprovision
R.A. Blair
situated the authority
authorityto
to include
include aa leave
leave to sue
Blair J. situated
CJA, R.A.
to appoint
appoint
in the
the statutory
statutory authority
authority in the CJA to
the court's
court's inherent
inherent jurisdiction
jurisdiction and
and in
787:
the receiver. He stated, at
at p.
p.787:
obtained before steps
steps
An order
thatleave
leave be
be obtained
order requiring
requiring that
the assets
assets under
under that
that
are
taken that
that will
will affect
affect the
are taken
within the
the
view, within
administration
therefore,in
in my
my view,
administration isistherefore,
virtue of
of its
itsinherent
inherent
jurisdiction ofof the
court, by
by virtue
jurisdiction
the court,
statutoryjurisdiction
iurisdiction
jurisdiction
and by
jurisdiction and
by virtue
virtue ofofitsitsstatutory
"where itit
appointment of
receivers "where
respectinq the
the appointment
of receivers
respecting
convenient
thecourt
courtto
tobe
bejust
just[or]
[or] convenient
appears to
to aa judge
judgeof
ofthe
appears
to do so": the Courts
Courtsof
ofJustice
JusticeAct,
Act,R.S.O.
R.S.O.1990,
1990,c.C.43,
c. C.43,
[Emphasis added.]
added.]
as amended.
amended. [Emphasis
as
theManitoba
Manitobaequivalent
equivalent
a similar
view
relationtotothe
[39] McCawley
J. J.
expressed
a similar
view
inin
relation
McCawley
expressed
[39]
para. 14:
14:
CrocusInvestment,
Investment, at
at para.
of
of s.
s. 101
101of
ofthe
theCJA
CJAin
in Crocus
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In
In Canada,
Canada, it
it is
is common
common practice
practice in
in situations
situations where
where the
the
legal
court
court has
has appointed
appointed a
a Receiver
Receiver totoprohibit
prohibit legal
proceedings
against
the
debtor
and
the
Receiver
unless
proceedings against the debtor and the Receiver unless
leave of
of the
the court
court isisfirst
firstobtained.
obtained. In
In addition
addition to the
the
jurisdiction of
of the
the court
court to
to control
control its
its process,
process, the
the
inherent jurisdiction
authority
do so
authority toto do
so_in
in this
thisjurisdiction
jurisdiction is
is found
found
in
s.
55
of
The
Court
of
Queen's
Act
C.C.S.M.
c.
Bench
Act,
C.C.S.M.
c.
in s. 55 The Court of Queen's
C280. [Emphasis
[Emphasis added.]
added.]
C280.
[40]
[40] I take
I taketwo
twomain
mainpoints
pointsfrom
fromthese
theseauthorities,
authorities,given
giventhat
that s.
s. 243(1)
243(1)ofofthe
theB!A
BIA
was enacted
enacted against
against the
thebackdrop
backdropofofalready
alreadyexisting
existingprovincial
provinciallegislation
legislation
authorizing the appointment of receivers.
receivers.

CJA relied
relied on
oninin
[41]
[41] First,
First,there
thereare
aresimilarities
similarities among
among the
the language
language of
of the
the CJA
HamiltonWentworth,
Wentworth,the
thelanguage
languageof
ofThe
TheCourt
CourtofofQueen's
Queen's Bench
Bench Act
Act discussed
discussed
Hamilton
in Crocus Investment,
and the
the language of
in
Investment, and
of the
the BiA.
BIA. They
They all
all speak
speak of
ofthe
thecourt
court

do so.
so.
receiver when
when it
it considers
considers itit to
to be
beJust
just or convenient to do
appointing a receiver
[42]
although
HamHton
WentworthCredit
Credit Union
Union and
and Crocus
Crocusinvestment
Investment
[42] Second,
Second,
although
HamiltonWentworth
relied on statutory
and inherent
jurisdiction,the
the Supreme
Supreme Court
Court of
inherent jurisdiction,
of
relied
statutory authority
authority and
Canada
insolvencycontext,
context,statutory
statutoryauthority
authority is
is to
to
Canada has
hassince
sinceclarified
clarifiedthat,
that, in
in the
the insolvency
be
(see the discussion below at
at paras. 6262be considered
considered before
beforeinherent
inherent jurisdiction
jurisdiction (see

inherentjurisdiction
jurisdiction
63).
63). A
A finding
finding of
ofstatutory
statutory authority
authority makes any
any reference
referencetotoinherent
unnecessary.
unnecessary.
243(1)includes
includesthe
the
(4)
light
ofof
the
principles
interpretation,
light
the
principlesofof
interpretation,s.s.243(1)
(4) In In
authority
for a
a leave
leave to
to sue provision
provision
authority for

[43]
that
the
243(1)ofof
theBIA.
BIA.ItItprovides
providesthat
that"a"acourt
court
[43] Against
Against
thatbackdrop,
backdrop,I turn
I turntotos.s.243(1)
receiver... if ititconsiders
considers ititto
tobe
be just
just or
or convenient
convenient to
to do
do so". The
The
may appoint
appoint aa receiver...if
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considersadvisable,
advisable,
take any
any action
action the
thecourt
courtconsiders
receiver
appointed to
to take
receiver may
may be appointed
exercisecontrol
control
of the
the insolvent
insolvent person,
person, exercise
of property
property of
including to
to take
take possession
possession of
including
etc.
property and
and the
the insolvent
insolventperson's
person's business,
business, etc.
over that
that property
interpretationinstructs
instructs a court to consider
The
modern
approach
statutoryinterpretation
modem
approach
to to
statutory
[44] The
and ordinary
ordinary
context and
and in
in their
their grammatical
grammatical and
the words
statute"in
"in their
their entire context
words of
ofaastatute
Act, and
and the
the
the Act,
harmoniously with
withthe
thescheme
scheme of
of the
the Act,
Act, the
the object of the
sense harmoniously
Ontario
Cottagers Association
Association Inc.
Inc. v.v.Ontario
intentionof
of Parliament":
Parliament":Belwood
Belwood Lake
Lake Cottagers
intention
Montreal
70, at
at para.
para. 39,
39,citing
citing Montreal
ONCA 70,
(Environmentand
and Climate
ClimateChange),
Change), 2019 ONCA
(Environment
S.C.R. 141,
141,at
atparas.
paras. 99SCC 62,
62, [2005]
[2005] 33 S.C.R.
(City)v.
v. 2952-1366
2952-1366 Quebec
Quebec Inc., 2005 SCC
(City)
27,at
atp.p.41.
41.While
Whilethere
there
Ltd. (Re),
(Re), [1998]
[1998] 11S.C.R.
S.C.R.27,
12, and Rizzo
Shoes Ltd.
Rlzzo & Rizzo Shoes
words reflect
reflectParliament's
Parliament's
plain meaning
a statute's
statute's words
meaning of a
presumption that
that the plain
is a presumption
intention,that
thatplain
plainmeaning
meaningisisonly
onlyone
oneaspect
aspectof
of the
themodern
modern approach:
approach: Belwood
intention,

context.
provisionsinintheir
theirentire
entire context.
courtmust
mustread
readstatutory
statutoryprovisions
Lake, at para. 42.
42. The
Thecourt
in the
the
provision at
its place
place in
This
"the history
history of
of the
the provision
at issue, its
This involves
involves considering
considering "the
intentboth
both
itself,and
andParliament's
Parliament'sintent
Act,the
theobject
objectofofthe
theAct
Actitself,
overall scheme
schemeofofthe
theAct,
provisionat
atissue":
issue":
enactingthe
theparticular
particularprovision
as aawhole,
whole,and
andininenacting
in enacting the Act as
3, [2002]
[2002]11
Canada (Minister
(Minister of Citizenship
Citizenship and Immigration),
Chieu v.
v. Canada
Immigration), 2002
2002 SCC 3,
Chieu
at para.
para. 34.
34.
S.C.R.
S.C.R. 84,
84, at
contextual,the
thefact
fact
interpretationisiscontextual,
modern
approach
to statutory
[45] Since
the
modem
approach
to statutory
interpretation
[45]
Since
the
courtmay
mayinclude
include
wordstotothe
theeffect
effectthat
thataacourt
the B!A
BIA lacks
lacks express
expresswords
that
s. 243(1)
243(1) of
that s.
of the
beginning,not
notthe
theend
end
appointing aa receiver
receiverisisthe
thebeginning,
provisionwhen
whenappointing
a leave
leave to
to sue
sueprovision
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and
section'swords
wordsinintheir
their context
contextand
understanding of
of the
the section's
of the analysis. A proper
proper understanding
conclusionthat
that Parliament
Parliament
legislation leads to
to the
theconclusion
in light
light of
of the
the purpose of
of the
the legislation
in
court with
with the power
implication, to have
have clothed
clothed the
the court
must be
be taken, by necessary
necessary implication,
must
appointed under
under s.
s. 243(1).
243(1).
receiver appointed
require leave
leave to sue a receiver
to require
the legal landscape set out
s. 243(1)
243(1)in
in the
the context
context of
of the
[46] Parliament
Parliament enacted
enacted s.
court to
to appoint
appoint aa
above. It
that Parliament
Parliament would
would have
have authorized the court
It is
is unlikely
unlikely that
above.
do so
sowith
withprovisions
provisions
excluded the
the power
power to
to do
receiver and
and at
at the
the same time
time excluded
receiver
Further, Parliament
Parliament
roleininaareceivership.
receivership.Further,
considered
to be
beessential
essentialtotothe
thecourt's
court'srole
consideredto
convenient, using
using
appointed when
whenJust
just or
or convenient,
receiver should be
be appointed
legislated that
that aa receiver
legislated
found, for
for example,
example, in
in the CJA. The terms essential
essentiai to a receiver's
receiver's
language also
also found,
inform aa court's
court's
receivershipinevitably
inevitably inform
appointment and
and to
to the court's
court's role
role in
in aareceivership
appointment
appoint aa receiver.
receiver. It
It is
is
just or
or convenient
convenient to
to appoint
of whether
whether it
it may be
be just
assessment of
appoint a receiver
receiver
therefore
Parliament intended
intended the
the court
court to
to appoint
also unlikely
unlikely that
that Parliament
therefore also
power to
to include
include an
an
depriving the
the power
convenient while
while depriving
when
the court
court of
of the
when just
just or convenient
provision is essential
essential to
to aa
essential term
term in
in the
the appointment.
appointment.AA leave
leave to
to sue provision
essential
supervisor
integrity of
the integrity
preserve the
of the
the court's
court's role as supervisor
receivership; it
it is required to preserve
of the
the receivership.
receivership.
of
leaveto
to sue
sueprovision
provision
providingthe
thepower
powertotoinclude
includeaa leave
Readings.s.
243(1)
243(1)
asas
providing
[47] Reading
as set
set out
out by the Supreme
accords
enacting s.
s. 243(1),
243(1), as
Supreme
with Parliament's purpose in enacting
accordswith
Logging. Abella
Abella
in Lemare Lake
Lake Logging.
paramountcy analysis
analysis in
Court
in the
the course of
of its
its paramountcy
Court in
as "the
"the
Gascon JJ.,
JJ., writing
writing for
and Gascon
for the
the majority,
majority,described
describedthe
thepurpose
purpose of
of s. 243 as
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national receiver,
receiver,
for the
the appointment
appointment of
of aanational
regime allowing
allowing for
establishment of
of a regime
establishment
multiple
appointment of
ofaareceiver
receiverininmultiple
to apply
apply for
for the
the appointment
the need
need to
thereby eliminating
eliminating the
67.
Jurisdictions"
andincreasing
increasingefficiency:
efficiency: Lemare
Lemare Lake,
Lake, at
at paras.
paras. 45, 67.
jurisdictions" and
eliminate the
the
enactingthe
theprovision
provision was
wastotoeliminate
Parliament'spurpose
purposeininenacting
[48] Since
SinceParliament's
follows
underprovincia!
provinciallegislation,
legislation,itit follows
patchwork of
ofreceivers
receiversappointed
appointedunder
need for
need
for aa patchwork
the BIA
BIA
of the
national receiver
that the
the court's
court's power
power to
to appoint
appoint a
a national
receiver under
under s.
s. 243(1) of
that
receivershipterms.
terms.At
Atthe
thetime
time that
that
powerto
toinclude
includeessential
essentialreceivership
comprehends the
comprehends
the power
in
receivedroyal
royal assent
assent(Bill
(Bill C-55
C-55in
the two bills
establishing and
and amending
amending s.
s. 243 received
bills establishing
leave to
to sue
sueprovision
provision
2005
in 2007),
2007), the court's power to include a leave
and Bill
Bill C-12 in
2005 and
to sue
sue provisions
provisions were
were
firmly entrenched
receivership order
in a receivership
order was
was firmly
entrenched—- leave to
in
to have
haveknown
known
essential.2 Parliament
Parliament is presumed
considered essential.2
presumed to
ubiquitous and were considered
itslegislation:
legislation:Ruth
RuthSullivan,
Sullivan,
"conceptionand
andoperation"
operation"ofofits
the facts
facts relevant
relevant to
to the "conception
at
LexisNexis, 2014)
2014) at
Sullivanon
on the
the Construction
Constructionof
of Statutes,
Statutes, 6th
6th ed.
ed. (Toronto: LexisNexis,
Sullivan
p.
205.
p.205.
positionwould
would mn
run counter
counter to the purpose of
acceptingSusGlobal's
SusGlobal'sposition
[49] Further,
Further,accepting
be
to sue
sueprovision
provision can
can only
only be
argument, since a leave
leave to
243(1). On
On SusGlobal's
SusGlobal's argument,
s. 243(1).
not
province's authority
authority does
does not
grounded in
authority,and
and since
since each province's
in provincial
provincial authority,
theBIA
BIA
receiverappointed
appointedunder
underthe
that province,
province,aanational
national receiver
normally extend beyond
beyondthat

Model
inboth
bothOntario
Ontario and
and British
British Columbia's 2004 Model
2
Leave to
provisions were
werecontained
containedin
2 Leave
to sue
sue provisions
Order, for
for instance.
instance.
Receivership Order,
Receivership
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province.This
Thisisis
would have to seek
sueprovision
provisionfrom
fromaacourt
courtin
in each
eachprovince.
seek aa leave
leaveto
tosue
enacted to
to avoid.
avoid.
patchwork scenario
scenario that
thats.
s. 243(1)
243(1) was enacted
exactly the patchwork
receivership
includeaaleave
leavetotosue
sueprovision
provisionininaareceivership
[50] InInmy
myview,
view,the
thepower
powertotoinclude
receiverinin
by the
the statutory
statutory power
power to
to appoint
appoint aareceiver
order is thus
thus necessarily
necessarily implied
implied by
v.Alberta
Alberta (Energy
(Energy&& Utilities
Utilities Board),
Board), 2006
2006
s. 243(1).
243(1).In
In ATCO
ATCO Gas
Gas&&Pipelines
PipelinesLtd.
Ltd.v.
BastaracheJ.J.set
setout
outthe
therationale
rationale for
for the
the
SCC 4,
SCC
4, [2006]
[2006] 11S.C.R.
S.C.R.140,
140,at
atpara.
para.51,
51,Bastarache
implication":
doctrine of
necessary implication":
of "jurisdiction
"jurisdiction by necessary
Court is
is to
to determine
determine and
and apply
apply
The
The mandate
mandate of
of this
this Court
the line
line
the
intention of
of the legislature
legislature without
without crossing the
the intention
legislative drafting.
drafting.
between
between Judicial
judicial interpretation
interpretation and legislative
application of
of the
the
said, this
this rule allows
allows for the
the application
That being said,
necessaryimplication";
implication"; the
the
"doctrine
"doctrine of jurisdiction
jurisdiction by necessary
construed to
to
powers conferred
by an
an enabling
enabling statute
statute are construed
powers
conferred by
expressly granted
granted but
but also,
also, by
by
include
include not
not only
only those expressly
implication,
implication, all
allpowers
powers which
which are
are practically
practicallynecessary
necessary for
theLaccpnnDlishment
theobject
objectintended
intendedto
tobe
be secured
secured
the accomplishment ofofthe
legislature.
by the
statutory recfime
regime created
created by
by the
thelegislature.
by
the statutory
citations omitted.]
omitted.]
[Emphasis added;
added; citations
paras.19-20.
19-20.
2010 SCC
SCC 10,
10, [2010]
[2010] 11S.C.R.
S.C.R.331,
331,at
atparas.
See also
alsoR.
R.v.
v. Cunningham,
Cunningham, 2010
See
administrative
[51] Though
dealtwith
withthe
theenabling
enablingstatute
statuteofofananadministrative
[51]
ThoughATCO
ATCOGas
Gasdealt
statute, the
same
tribunal
and Cunningham
Cunninghamdealt
dealtwith
withaa court
court established
established by
by statute,
the same
tribunal and
in those
those contexts
contextsexist
exist
doctrine of
of necessary
necessaryimplication
implication in
reasons for
reasons
for applying
applying the
the doctrine
appoint aa receiver
receiveras
asaacourt
court
empowering aa court,
court, in the BIA,
toappoint
here. By expressly empowering
6/A to
whenJust
just or convenient to do
do
officer
take a broad range
range of
of actions
actions when
officer authorized
authorized to take
courtwith
with the
the power
power to
tomake
make
so,
must be taken
taken to
to have
have clothed
clothed the
thecourt
so, Parliament
Parliament must
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thecourt-appointed
court-appointed
to the
the functioning
functioning of
of its
itsofficer,
officer,the
orders that
orders
that are essential
essential to
rolein
in supervising
supervisingit.
it.
national
national receiver,
receiver, and to
to the
the court's
court's role
what aareceiver
receiver
fortified when
when one
looks at
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Some of
permission. Some
of the
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prohibited by
by s. 215.
BIA
inherentjurisdiction
jurisdiction is
is unnecessary
unnecessary
(6)
toto
inherent
(6) Resorting
Resorting
inherentjurisdiction
jurisdiction
SusGlobal's
argument
in part,
that
noted
above,
SusGlobal's
argument
is, is,
in part,
that
inherent
[61] AsAs
noted
above,
leaveto
tosue
sueprovision,
provision,and
andthat
thatthis
this
CJA is
is a
a source
source of
of power
powerfor
forthe
the leave
related to the CJA
donot
notagree
agreethat
thatresort
resorttotoinherent
inherent
also takes
appealroute
routeoutside
outsideofofthe
theB!A,
BIA.IIdo
also
takes the
the appeal
appeal route
route where
whereSusGlobal
SusGlobal
or that
that it
it would take the appeal
jurisdiction
is necessary
necessary or
jurisdiction is
it to go.
wants it
go.
SCC 60,
60, [2010]
[2010]
Canada(Attorney
(Attorney General), 2010 SCC
CenturyServices
ServicesInc.
Inc.v.
v.Canada
[62] InInCentury
[62]
thehierarchical
hierarchical
SupremeCourt
Courtendorsed
endorsedthe
3
S.C.R. 60,
60,atatparas.
paras.64-65,
64-65,the
theSupreme
3 S.C.R.
Justice Georgina
GeorginaR.
R.
by Justice
approach
to interpreting
interpreting insolvency
approach to
insolvency legislation
legislation suggested
suggested by
looktotostatutory
statutory
thatcourts
courtsshould
shouldfirst
firstlook
Jackson
and Dr.
Dr. Janis
Janis Sarra
Sarra ~—namely,
namely,that
Jackson and
resorting to
to
authority,
exhausting their
their statutory
interpretivefunction
function before
before resorting
statutory interpretive
authority, exhausting
theJudicial
Judicial Tool
Tool
& J.
J. Sarra,
Sarra, "Selecting
"Selecting the
inherent
jurisdiction:Georgina
Georgina R.
R. Jackson
Jackson &
inherent jurisdiction:
Discretionary
StatutoryInterpretation,
Interpretation,Discretionary
to
Examination
Statutory
Done:AnAn
Examinationof of
to get
get the
theJob
JobDone:
Janis P.
P. Sarra,
Sarra,
Insolvency Matters",
Matters", in
Inherent Jurisdiction
Jurisdiction in
Power and
in Insolvency
in Janis
Power
and Inherent
Reuters, 2008)
2008)at
at
Thomson Reuters,
ed.,
ed., Annual
Annual Review of Insolvency Law 2007 (Toronto: Thomson
issue respecting
respectingthe
the
Services involved
involved an
aninterpretive
interpretive issue
p. 42.
42. Although
Although Century
Century Services
andSarra's
Sarra's
Companies Creditors
Arrangement Act,
Act, R.S.C.,
R.S.C., 1985 c.
c. C-36,
C-36, Jackson
Jacksonand
Creditors Arrangement
Companies
legislationmore
moregenerally.
generally.
encompassesinsolvency
insolvencylegislation
approach encompasses

Page:
Page: 27
outsideof
ofthe
the
Sarra'sapproach
approachoutside
endorsedJackson
Jacksonand
andSarra's
SupremeCourt
Courtendorsed
[63] The
TheSupreme
S.C.R.
in Endean
Endean v.
v. British
BritishColumbia,
Columbia,2016
2016SCC
SCC 42,
42, [2016] 2 S.C.R.
insolvency context in
at
upon sparingiy,
sparingly, at
jurisdiction should
that inherent
inherent Jurisdiction
162. They
should be
be relied upon
162.
They cautioned
cautionedthat
para. 24:
and
recognized that,
that, given the broad and
The
courts have recognized
The courts
they should
should be
be
nature of
loosely defined
defined nature
of these powers, they
at para.
para.
and with
with caution":
caution": Caron, at
"exercised sparingly
sparingly and
follows that
that courts
courts should first
first determine
determine the
the scope
scope
30. It
It follows
dipping
into
powers
before
express
grants
of
statutory
of express grants of statutory powers before dipping into
authority that
that
of residual
residual authority
this
important but
this important
but murky
murky pool
pool of
Honourable
jurisdiction. As
The Honourable
their inherent
inherent jurisdiction.
forms their
As The
forms
"[i]t is
is only
only
and Janis
Janis Sarra
Sarra write,
write, ('[i]t
Georgina Jackson and
Georgina
that
is
unavailable
statutory
authority
where
broad
statutory
authority
is
unavailable
that
where broad
inherent
jurisdiction needs
inherentjurisdiction
needs to
tobe
be considered
considered as a possible
possible
[Citations
circumstances". [Citations
utilize in
in the
the circumstances".
Judicial
tool to
to utilize
judicial tool
omitted.]
includeaaleave
leaveto
to
conferspower
powertotoinclude
thats.s.243(1)
243(1)confers
Because
myconclusion
conclusionthat
[64] Because
of of
my
note, however,
however,
inherent jurisdiction
jurisdiction is
provision, considering
considering inherent
sue provision,
sue
is unnecessary. II note,
Courtsitting
sittingin
inBIA
BIA
theSuperior
SuperiorCourt
inherentjurisdiction
jurisdictionofofthe
preservesthe
theinherent
that
s. 183(1)
183(1) preserves
that s.
Warranty Co. of
of
Residential Warranty
matters: Kingsway
Kingsway General
General Insurance
Insurance Company v. Residential
matters:
para. 19.
19. Section
Section
C.B.R.(5th)
(5th)38,
38,at
at para.
ABCA 293,
293, 25
25 C.B.R.
2006 ABCA
Canada Inc. (Trustee of), 2006
183(1)
reads:
183(1) reads:
with such
such
courts are
areinvested
invested with
Thefollowing
following courts
183 (1)
183
(1) The
will
enable
them
to
and
in
equity
as
jurisdiction
at
law
jurisdiction at law and in equity
will
them to
jurisdiction inin
andancillary
ancillaryjurisdiction
original, auxiliary
auxiliary and
exercise
exercise original,
bythis
this
authorized by
in other proceedings
proceedingsauthorized
bankruptcy and
bankruptcy
and in
now,
or
may
they are
are now, or may
Act during their
Act
theirrespective
respective terms, as
as they
and in
in vacation and in chambers:
be hereafter,
hereafter, held,
held, and
be
chambers:

Page:
28
Page: 28
Superior Court
Court of
of
(a) in
in the
the Province
Province of
ofOntario,
Ontario, the
the Superior
Justice.
Justice.
flowingfrom
frominherent
inherent jurisdiction
jurisdiction does
does
[65] Accordingly,
Accordingly,referring
referringtotoaapower
powerasasflowing
of the
the BIA
BIA stream.
stream. Because
Because the
the power
power in
in
not
not necessarily
necessarily take
take an
an appeal
appeal out of
toconsider
considerthat
thatissue
issuefurther.
further.
question here
unnecessary to
here is
is statutory,
statutory, it is unnecessary
BIAappeal
appealroute
route governs
governs
(7) The
BIA
(7)
The
the leave
leave to
to sue
sueprovision,
provision, is
is
[66] Since
Sincepara.
para. 88ofofthe
thereceivership
receivership order,
order, the
[66]
243(1)ofofthe
theBIA,
BIA,
by the
the statutory
statutory authority
authorized
authorityto
to appoint
appoint aa receiver
receiver in s. 243(1)
authorized by
matterthat
that such
suchaaprovision
provisionisisor
or
complaintloses
losesits
itsforce.
force.ItItdoes
doesnot
notmatter
SusGlobal's
SusGlobal'scomplaint
As iong
long as
asthe
theBIA
BIA
in the
the CJA
CJA power
power to
to appoint
appoint aa receiver.
receiver. As
could also
also be
begrounded
groundedin
an appeal
appealfrom
from an
an
authorizes the
the leave
leave to
to sue
sueprovision,
provision, an
is one of
of the
the sources
sourcesthat
that authorizes
sourcedininthe
theBIA.
BIA.
order
necessarily implicates
implicates aa provision
provisionsourced
order made
made under
under itit necessarily
powermay
maybe
begrounded
groundedininthe
theBIA
BIA or
or
like
[67] InIncases
cases
likethis,
this,where
wherethe
thecourt's
court'spower
to
prevent an
an appellant
appellant from
from resorting
resorting to
the
doctrine of
of paramountcy
paramountcy would
would prevent
the CJA, the doctrine
BIA
operationalconflict
conflictwith
with those
those of
ofthe
theBIA
the
CJA appeal
appeal provisions
provisions as
asthey
theyare
arein
inoperational
the CJA
appeal
To the
the question
question "May
"May one
oneappeal
in respect of
of timing
timing and leave
leave requirements.
requirements. To
in
one enactment
enactment says
says "yes"
"yes"
after 10 days have expired?"
expired?" one
without
leave and
and do
do so after
without leave
operationalconflict:
conflict: see
seeAlberta
Alberta
and
"no", meeting
meetingthe
thetest
testfor
foroperational
and the
the other
other says
says "no",
S.C.R. 327,
327,at
atpara.
para.19,
19,
(AttorneyGeneral)
General)v.
v.Moloney,
Mofoney,2015
2015 SCC
SCC 51, [2015] 3 S.C.R.
(Attorney
also
citing
MultipleAccess
Access Ltd.
Ltd.v.v.McCutcheon,
McCutcheon,[1982]
[1982]22S.C.R.
S.C.R. 161,
161, at p.
p. 191;
191; see
see also
citing Multiple
mannerin
inwhich
which the
theappeal
appealprovisions
provisions
Lemare Lake,
Lake, at paras. 18-19.
Lemare
18-19. The
Theonly
onlymanner

Page:
29
Page: 29
with both
were possible to comply with
both schemes.
schemes.
to conflict
conflict is if it
it were
could be
be found
found not
not to
than the
the CJA
CJA provisions,
provisions,
Because the
BIA provisions
provisions are
are more
morerestrictive
restrictive than
Because
the B!A
provisions.Either
Either
complying with
with the
the BIA
BIA provisions.
schemesentails
entails complying
complying with
both schemes
complying
with both
the B!A
BIA appeal
appealroute.
route.
SusGlobalwas
wasrequired
requiredto
tofollow
follow the
way, SusGloba!
Conclusion
Conclusion

premise of
of the
the
showan
anerror
errorininthe
theunderlying
underlying premise
[68] SusGlobal
[68]
SusGlobalhas
hasfailed
failedtotoshow
proposed
namelythat
that the BIA
chambers
BIA governed
governed SusGlobal's
SusGlobal's proposed
judge's decisions,
decisions,namely
chambers judge's
grounded the
the application
application
Theauthority
authority that
that grounded
That premise
premise was
wascorrect.
correct.The
appeals. That
judge's
foundin
inboth
boththe
the
leave to
to sue
suethe
thereceiver
receiverisisfound
refusal to
to grant
grant SusGlobal
SusGlobal leave
judge's refusal

dictates that the
BIA
and CJA.
CJA. Federal
Federal paramountcy dictates
the BIA
BIAappeal
appeal provisions
provisions govern.
govern.
BIA and
dismissed.
must therefore be
be dismissed.
SusGlobal's motion
motion must
SusGlobal's
inclusive of
of
motion,fixed
fixed at
at$15,000
$15,000inclusive
[69] BDO
entitled to
to its
its costs
costsofofthe
themotion,
[69]
BDOisisentitled
disbursements
and HST.
HST.
disbursements and

or

Released:
Released: ^/L ADD -. Q onin ^ ^-^-c^ ^

f^. APRAPR
- 8-2019
8 2019

J^^.. ^^-^d

^j/i^.

APPENDIX L

Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE MR.
MR

))

WEDNESDAY, THE 13TH
13™

JUSTICE PENNY

)
))

DAY
DAY OF
OF NOVEMBER,
NOVEMBER, 2019
2019

BETWEEN:
BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
and
ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

ORDER

THIS MOTION, made by BDO Canada Limited, in its capacity as Court-appointed receiver (in
such capacity, the "Receiver"),
“Receiver”), without security, of the undertaking, property and assets of each of
Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP (together, the "Debtors"),
“Debtors”), to stay
the charges pending before the Ontario Court of Justice on information 999-19-190301 (the "Charges"),
“Charges”),
brought against BDO Canada LLP and referred to in the summons dated July 9, 2019, issued by the
Ontario Court of Justice East Region (the "Summons"),
“Summons”),
AND THIS CROSS-MOTION, made by SusGlobal Energy Belleville Ltd. and Gerald
Hamaliuk (together, the "SusGlobal
“SusGlobal Parties"),
Parties”), for a variety of relief that would permit the Charges
against the Receiver to proceed, were heard this day at 330 University Avenue, Toronto, Ontario.
ON READING the Receiver's
Receiver’s Motion Record enclosing the Receiver's
Receiver’s Response to Summons
dated July 30, 2019, and the appendices thereto, and the SusGlobal Parties'
Parties’ Motion Record enclosing the
affidavit of Jennifer Fullerton sworn September 30, 2019, and the appendices thereto, and on hearing the
submissions of counsel for the Receiver and the SusGlobal Parties,

1.

THIS COURT ORDERS that the Charges are hereby stayed.

2.

THIS COURT ORDERS that the Summons is hereby quashed.

3.
3.

THIS COURT ORDERS that the costs of this motion shall be as agreed between counsel, or as

may be determined by the Court.

DEC
DEC 0 2 2019

Michael
Michae* Boehm
Boehm
Superior Court of Justice
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BUSINESS DEVELOPMENT BANK OF CANADA
Applicant

AND

ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC
MATTERS CANADA LP
Respondents
Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
Proceedings commenced at TORONTO

ORDER

AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place
181 Bay Street, Suite 1800
1800
181
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Steven L. Graff - LSO #31871V
Tel:
(416)865-7726
(416) 865-7726
Email: sgraff@airdberlis.com
Miranda Spence — LSO #60621M
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(416)
(416) 865-3414
865-3414
Email: mspence@airdberlis.com
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APPENDIX M

Miranda Spence
From:
Sent:
To:
Cc:
Subject:
Attachments:

Peter Grbac <pgrbac@hhllp.ca>
December 27, 2019 1:36 PM
Miranda Spence
Sean Dewart; Steve Graff; Scott Hutchison
Re: Business Development Bank of Canada v. Astoria Organic Matters Ltd.
LawPRO Full and Final Release 2.docx; LawPRO Full and Final Release 1.docx

Hi Miranda,
Attached for your review are the two Full and Final Releases – the first pertaining to the $40k re. costs associated with
the motion and cross-motion and the second pertaining to the $10k re. garnishment costs.
Since these are LawPRO’s standard templates, if you are obliged to change any of the terms, we would be grateful if you
did so with a light pen since we’ll need to get instructions from LawPRO.
Also, our client is looking for a record of the amounts received from the Sheriff to confirm that the garnishment
payment process is now complete. If you could please provide us with that information, that would be greatly
appreciated.
Thanks,

Peter Grbac
HENEIN HUTCHISON LLP

| BARRISTERS |
235 KING STREET EAST, FIRST FLOOR, TORONTO, ONTARIO M5A 1J9
T: 416.368.5000 | F: 416.368.6640 | www.hhllp.ca |

THIS MESSAGE IS PRIVILEGED AND CONFIDENTIAL: This e-mail contains confidential information which is protected by legal
privilege. If you are not the intended recipient, please immediately notify us by reply e-mail or by telephone, delete this e-mail and
destroy any copies.

From: Miranda Spence <mspence@airdberlis.com>
Date: Monday, December 23, 2019 at 4:09 PM
To: Scott Hutchison <shutchison@hhllp.ca>
Cc: Sean Dewart <sdewart@dgllp.ca>, Peter Grbac <pgrbac@hhllp.ca>, Steve Graff <sgraff@airdberlis.com>
Subject: RE: Business Development Bank of Canada v. Astoria Organic Matters Ltd.
Hi Scott,
Our client accepts the offer of $50,000 to settle the costs of the motion and the request for garnishment
costs. Kindly advise what you require to document the settlement and arrange for the funds to be paid.
Thanks,
Miranda
Miranda Spence
Aird & Berlis LLP
1

APPENDIX N

SETTLEMENT AND MUTUAL RELEASE AGREEMENT
THIS SETTLEMENT AND MUTUAL RELEASE AGREEMENT (this "Agreement") is
dated as of the 23rd day of March, 2020.
BETWEEN:
SUSGLOBAL ENERGY BELLEVILLE LTD.
(hereinafter called "SusGlobal")
SUSGLOBAL ENERGY CANADA LTD.
(hereinafter called "SusGlobal Canada")
- and —
BDO CANADA LIMITED, in its capacity as
Court-appointed Receiver of ASTORIA ORGANIC MATTERS LTD.
and ASTORIA ORGANIC MATTERS CANADA LP,
and not in its personal or corporate capacity
(hereinafter called the "Receiver")

WHEREAS by Order of the Ontario Superior Court of Justice (Commercial List) (the
"Court"), dated April 13, 2017 (the "Receivership Order"), the Receiver was appointed over all
of the assets, undertakings and properties of Astoria Organic Matters Ltd. ("Astoria Ltd.") and
Astoria Organic Matters Canada LP ("Astoria Canada" and together with Astoria Ltd., the
"Debtors") pursuant to section 243(1) of the Bankruptcy and Insolvency Act (Canada), as amended
(the "BIA"), and section 101 of the Courts of Justice Act (Ontario), as amended (the "Receivership
Proceedings");
AND WHEREAS during the Receivership Proceedings, the Receiver, as vendor,
SusGlobal, as purchaser, and SusGlobal Canada entered into an asset purchase agreement dated
July 27, 2017 (as amended, the "Purchase Agreement"), pursuant to which SusGlobal agreed to
purchase from the Receiver certain of the Debtors' assets (collectively, the "Purchased Assets");

AND WHEREAS by Order of the Court dated August 31, 2017, the Court approved the
sale transaction contemplated by the Purchase Agreement and, subject to the conditions therein
being satisfied, vested in SusGlobal all of the Debtors' rights, title and interests in and to the
Purchased Assets free and clear of all liens, charges and security interests and other encumbrances;
AND WHEREAS the purchase price contemplated under the Purchase Agreement was
satisfied in part by the issuance of 529,970 common shares in the capital of SusGlobal Energy
Corp. (the "Parent Shares"), a publicly traded corporation, in the name of the Receiver;
AND WHEREAS the sale transaction under the Purchase Agreement was ultimately
completed on September 15, 2017 (the "Closing");
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AND WHEREAS the Debtors were party to a certain site plan agreement dated October
13, 2015 (the "Site Plan Agreement") entered into with, inter alios, The Corporation of the City
of Belleville ("City of Belleville"), pursuant to which the Debtors were required to, inter alia, pay
to the City of Belleville $10,000 per year, for a period of ten years, to assist in the on-going
maintenance cost of Phillipston Road, Belleville, Ontario, commencing on September 30, 2016
(collectively, the "Maintenance Fees");
AND WHEREAS the obligations and liabilities under the Site Plan Agreement were
assigned to SusGlobal pursuant to the Purchase Agreement;
AND WHEREAS as at the date of Closing, the Maintenance Fees for 2016 and 2017 were
outstanding;
AND WHEREAS SusGlobal has written to the Receiver demanding payment of the
outstanding Maintenance Fees for 2016 and 2017;
AND WHEREAS the Receiver has determined that the total amount of the Maintenance
Fees that could be payable by the Debtors' to City of Belleville in respect of fiscal years 2016 and
2017 is $19,589.04 (pro-rated until Closing) (the "Debtors' Portion of the Maintenance Fees");
AND WHEREAS SusGlobal also sought leave to sue the Receiver on account of other
alleged damage claims, which claims were dismissed by the Court in first instance, and which
decision was subsequently upheld by the Ontario Court of Appeal, with costs payable to the
Receiver (the "Initial Costs Awards");
AND WHEREAS the Receiver incurred costs associated with enforcing the Initial Costs
Awards (the "Garnishment Costs"), which resulted in the Initial Costs Awards being satisfied in
full;
AND WHEREAS SusGlobal's former chief executive officer laid an information against
the Receiver alleging that the Receiver had committed offences contrary to s. 186(3) of the
Environmental Protection Act, thereby initiating a private prosecution against the Receiver, and
which private prosecution was stayed by Order of the Court dated November 13, 2019, with costs
payable to the Receiver (the "Cost Award");
AND WHEREAS the parties now wish to settle any and all claims arising from or under
the Purchase Agreement, including the Site Plan Agreement and the Debtors' Portion of the
Maintenance Fees, and any other claims that each party hereto may have against the other as of
the date hereof related to the sale transaction contemplated by the Purchase Agreement;
AND WHEREAS the Receiver has agreed to release its interest in the Parent Shares and
to pay the sum of $10,000 (the "Settlement Amount") to SusGlobal as full and final payment to
settle any and all amounts or claims owed in connection with or arising from the Purchase
Agreement, including the Debtors' Portion of the Maintenance Fees;
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AND WHEREAS the Receiver, upon its review of the details and the terms of the Purchase
Agreement, and in light of the activities and actions taken by the parties hereto prior to the date
hereof, is of the view that the terms of settlement proposed herein are fair and reasonable in the
circumstances;
NOW THEREFORE, in consideration and upon payment of the Settlement Amount, the parties
hereto agree as follows:
1.

No later than three (3) business days after execution of this Agreement, the Receiver shall
pay to SusGlobal the Settlement Amount, by cheque to be made out to SusGlobal Energy
Belleville Ltd. or by wire at the instructions of SusGlobal, in full and final satisfaction of
any and all claims, obligations and liabilities arising from, in connection with or relating
to the Purchase Agreement, including, without limitation, the Site Plan Agreement and the
Debtors' Portion of the Maintenance Fees. The date upon which the Settlement Amount
is received by SusGlobal, shall be the "Effective Date".

2.

The Receiver agrees to execute any documents required to release, transfer or assign the
Receiver's interest in the Parent Shares to SusGlobal Canada or such other party as
SusGlobal Canada may direct, in writing.

3.

Each of the parties hereto hereby acknowledges and agrees that the Purchase Agreement is
hereby satisfied in full, such that neither party hereto shall have any further obligations or
liabilities thereunder or arising therefrom, save and except for the terms of this Agreement.

4.

Upon the Effective Date, each of SusGlobal and SusGlobal Canada, along with each of
their respective successors, assigns, parents, subsidiaries and affiliates, and each of their
respective shareholders, directors, officers, agents, representatives, administrators and
employees, hereby fully and forever release the Debtors and the Receiver, and each of their
successors, assigns, agents, representatives, administrators, parents, subsidiaries, directors,
officers, employees and affiliated entities, as applicable, from all claims, manner of actions,
causes of action, applications, debts, dues, accounts, bonds, covenants, contracts,
complaints, obligations, duties, breaches of contract, breaches of duty or any relationship,
acts, omissions, representations, warranties, compensations, controversies, promises,
damages, costs, losses, expenses, remedies for losses, choses in action, entitlements,
liabilities, demands, suits, rights of indemnity and all other claims and rights, including,
without limitation, claims and causes of action in respect of preferences, transfers at
undervalue or fraudulent conveyances (whether any such claims and causes of action arise
pursuant to applicable federal or provincial legislation) (collectively, the "Claims"),
whether or not known or anticipated, monetary or non-monetary, in law, equity or
otherwise, which SusGlobal or SusGlobal Canada ever had or now have or can, shall or
may hereafter have against the Debtors or the Receiver in connection with the Purchase
Agreement or the Receivership Proceedings, in each case based in whole or in part on any
act, omission, transaction, event or other occurrence taking place on or prior to the
Effective Date.
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5.

Upon the Effective Date, the Receiver, in its capacity as Court-appointed Receiver, and on
behalf of the Debtors, along with each of the Receiver's and Debtors' respective
successors, assigns, parents, subsidiaries and affiliates, and each of their respective
shareholders, directors, officers, agents, representatives, administrators and employees,
hereby fully and forever release SusGlobal and SusGlobal Canada, and each of their
successors, assigns, agents, representatives, administrators, parents, subsidiaries, directors,
officers, employees and affiliated entities, as applicable, from all Claims, whether or not
known or anticipated, monetary or non-monetary, in law, equity or otherwise, which the
Debtors or the Receiver ever had or now have or can, shall or may hereafter have against
SusGlobal or SusGlobal Canada in connection with the Purchase Agreement, in each case
based in whole or in part on any act, omission, transaction, event or other occurrence taking
place on or prior to the Effective Date, save and except for the Receiver's claims for
payment of the Garnishment Costs and the Cost Award, which the parties hereto agree shall
be addressed by way of a separate agreement.

6.

Each of the parties hereto hereby agrees not to commence or continue any judicial or
regulatory action or proceeding against any other party hereto respecting any Claim
released hereunder or the matters agreed to in Sections 3 and 4 above.

7.

Each of the parties hereto confirms that they have executed this Agreement voluntarily
after having received independent legal advice and that they fully appreciate the nature,
extent and consequences of this Agreement.

8.

Each of the parties hereto shall do all further things as may be required to give full effect
to this Agreement.

9.

This Agreement may be executed in several counterparts, each of which when so executed
shall be deemed to be an original and such counterparts together shall constitute one and
the same instrument and shall be effective as of the formal date hereof.

10.

This Agreement constitutes the entire agreement between the parties hereto respecting the
subject matter hereof and can only be amended by a written instrument executed by each
of the parties hereto.

11.

Each of the parties hereto further agree that this Agreement shall be governed by and
construed in accordance with the laws of the province of Ontario and the laws of Canada
applicable therein and will be treated in all respects as an Ontario contract.

12.

This Agreement shall enure to the benefit of, and be binding upon, each of the parties
hereto, and their respective successors and assigns.

13.

Time is of the essence in this Agreement.
[Signature page follows]
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DATED as of the date first written above.
SUSGLOBAL ENERGY BELLEVILLE LTD.

Na&c, Te46--

By:
Name: Marc Hazout
Title: President

I have the authority to bind the Corporation

SUSGLOBAL ENERGY CANADA LTD.
By: Ne2A-0,
Name: Marc Hazout ("/
Title: President

6.6e

I have the authority to bind the Corporation

BDO CANADA LIMITED, solely in its capacity as
Court-appointed Receiver of the assets, undertakings
and properties of Astoria Organic Matters Ltd. and
tt
Canada LP, with no
Astoria Or
fly
personal o eor n to I
By:
Nam
Title:

el
at

Pr& r:denl-

I have the authority to bind the Corporation
38914102.6

APPENDIX O

Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
BETWEEN:
BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents
AFFIDAVIT OF CHRISTOPHER J. MAZUR
(sworn June 22, 2020)
I, Christopher J. Mazur, of the Town of Haldimand in the Province of
Ontario, MAKE OATH AND SAY:
1.

I am a Senior Vice President of BDO Canada Limited (“BDO”), Court
appointed receiver of Astoria Organic Matters Ltd. and Astoria Organic
Matters Canada LP (the “Receiver”), and as such have knowledge of the
matters hereinafter deposed.

2.

The Receiver was appointed pursuant to an order of the Honourable
Justice Hainey dated April 13, 2017 (the “Appointment Order”).

3.

Pursuant to paragraphs 18 and 19 of the Appointment Order, the Receiver
and its legal counsel shall be paid their reasonable fees and
disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court, and are required to pass their accounts
from time to time.

-24.

I confirm the amount of $35,091.50 accurately reflects the time charges,
fees and disbursements incurred by the Receiver relating to its
appointment for the period August 1, 2018 to May 31, 2020. Total hours
incurred during the period are 91.2 resulting in an average hourly rate of
$384.78. Attached hereto as Exhibit “A”, Exhibit “B” and Exhibit “C”
are true copies of the invoices rendered by BDO in its capacity as Receiver
during the period which total $39,653.40 inclusive of applicable taxes.

5.

The hourly billing rates set out in the Receiver’s accounts are the normal
hourly rates charged by the Receiver for services rendered in relation to
similar proceedings.

6.

I consider the amounts disclosed for the Receiver’s fees and expenses to
be fair and reasonable considering the circumstances connected with this
administration.

7.

In addition to the approval of the Receiver’s accounts incurred through
May 31, 2020, the Receiver is also seeking approval of fees and
disbursements that the Receiver estimates that it will incur to complete
the remaining activities to conclude the receivership proceedings. As
described in the Final Report of the Receiver dated June 22, 2020 (the
“Final Report”), it is anticipated that such remaining activities will
include (collectively, the “Outstanding Matters”):
(a)

preparing the Final Report, reviewing draft Court materials and
attending the Court hearing to be held on July 6, 2020;

(b)

making the BDC Distribution in accordance with the Distribution
and Discharge Order;

(c)

filing HST returns up to the Receiver’s discharge;

(d)

issuing the Receiver’s final report and statement of receipts and
disbursements pursuant to S. 246(3) of the BIA; and

-3(e)

any incidental tasks that may be required in connection with
concluding the receivership proceedings, including without
limitation, the filing of the Receiver's Discharge Certificate

8.

The Receiver estimates that its fees and disbursements in connection with
the Outstanding Matters will be no greater than $10,000, plus HST.

9.

This Affidavit is made in support of a motion to, inter alia, approve the
attached accounts of BDO, together with the fees and disbursements
detailed therein.

SWORN before me by video conference
from the Town of Hastings Highlands,
Ontario to the City of Toronto, Ontario
on this 22nd day of June, 2020

Christopher J. Mazur
Cornmis oner for Taking Affidavits
\A k:

Attached is Exhibit "A"
Referred to in the
AFFIDAVIT OF CHRISTOPHER J. MAZUR
Sworn before me
This 22nd day of June 2020

Commissioner for taking Affidavits, etc.

Tel: 905 524 1008
Fax: 905 570 0249
www.bdo.ca

BDO

BDO Canada Limited
25 Main Street West, Suite 805
Hamilton ON L8P 1H1 Canada

BDO Canada Limited
25 Main St W #805
Hamilton, ON
L8P 1H1
In its capacity as Court-Appointed Receiver of
Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria")

Invoice #
Date
89515026-A
Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria")
8-Jan-19
TO PROFESSIONAL SERVICES RENDERED in the matter of the Receivership of Astoria for the period August 1, 2018
to December 17, 2018:

Hours
Senior Vice President
C. Mazur

Rate

Fees

3.40

510.00

$

Vice President
A. Consoli
P. Ihnatiuk

17.50
0.40

410.00
325.00

7,175.00
130.00

Staff
C. Casco
E. Fisher-Cobb
S. Rickards
J. Zoric
Sub Total - Fees

2.70
0.10
0.20
0.50
24.80

120.00
145.00
125.00
100.00

324.00
14.50
25.00
50.00
9,452.50

$

1,734.00

HST on BDO Fees
Total BDO Fees

1,228.83
$ 10,681.33

Total Invoice

$ 10,681.33

H.S.T. t/R101518124
Terms:
Net 30 days.
Interest at 1% per month (12.68% per annum calculated monthly) charged on accounts over 30 days

BDO Canada Limited is an affiliate of BOO Canada LLP. BDO Canada UP. a Canadian limited liability partnership, is a member of BDO International Limited, a UK company limited
by guarantee, and forms part of the international B00 network of independent member firms.

Astoria Organic Matters
August 1, 2018 to December 31, 2018
Date
08/01/18
08/01/18

Professional
Mazur, Chris
Cansoli, Angelo

08/02/18
08/02/18
08/02/18
08/02/18
08/09/18
08/09/18
08/10/18
08/29/18

Casco, Carla
Consoti, Angelo
Mazur, Chris
Zoric, Joanna
Mazur, Chris
Zoric. Joanna
Fisher-Cobb, Emma
Consoti, Angelo

08/29/18
08/30/18
08/30/18
08/30/18

Casco, Carla
Mazur. Chris
Casco, Carla
Consort, Angelo

08/31/18
08/31/18
08/31/18
09/04/18
09/05/18
09/05/18

Consort, Angelo
Casco, Carla
Mazur, Chris
Consoli, Angelo
Rickards, Susan
Consort, Angelo

09/10/18
09/13/18
09/17/18
09/18/18
09/18/18
09/18/18
09/19/18
09/19/18
09/20/18

Ihnatiuk, Paul
Casco, Carla
Consort, Angelo
Mazur, Chris
Casco, Carla
Consort, Angelo
Consort, Angelo
Rickards, Susan
Consort, Angelo

09/21/18

Consort, Angelo

09/24/18
09/24/18
10/03/18
10/03/18

Mazur, Chris
Consoti, Angelo
Ihnatiuk, Paul
Consoti, Angelo

10/05/18
10/09/18
10/09/18
10/19/18
10/19/18
10/25/18
10/25/18
10/31/18
10/31/18
11/05/18
11/06/18

Consoti, Angelo
Casco, Carla
Consoti, Angelo
Mazur, Chris
Consort, Angelo
Ihnatiuk, Paul
Casco, Carla
Consoti, Angelo
Casco, Carla
Mazur, Chris
Consoli, Angelo

11/07/18

Consort, Angelo

11/08/18
11/08/18

Mazur, Chris
Consort, Angelo

11/26/18

Cansoli, Angelo

Hours Description
0.2 Review / revise report to court - review sign affidavit
3.5 review and updates to Fifth Court Report; updates to Affidavit and related
schedules; update R&D; submit July HST return; review notices received in the
mail and forward to Ai; compile appendices and forward to counsel;
0.1 Print cheques.
0.5 review draft Fifth Supplement to Fourth Report and call with Counsel re: same;
0.6 Review supplementary report - call with counsel, sign final report.
0.25 Cover letter and prepare courier
0.4 Final review & sign report to court
0.25 Prepare cover letter and courier
0.1 Post motion to extranet.
0.8 correspondence with Counsel re: outcome of Court Proceedings, Order
granted, etc.: discussions and review of wire transfer and requests for Court
approved distributions; coordinate posting of Court Order to Receiver's website;
Prepare deposit slip for August 29/18 banking;
1
0.2 attend re: distribution, sign cheques,and letters
0.2 set up payable & print cheque
0.7 Review Reply Motion Record of SusGlobal and related filings in preparation for
call with Counsel;
0.2 conference call with Counsel re: SusGlobal matter;
0.3 Post wire in Ascend
0.3 review e•mails, call with counsel re SusGlobal matter, next steps;
0.2 correspondence with Counsel for Benefact; correspondence to SusGlobal;
0.1 Chq & Letter
0.3 correspondence with SusGlobal re: status of share offering; correspondence re:
status of tax service refunds;
0.1 Bank Rec
0.2 Receipt payment & prepared deposit slip Sept 13/18
1.5 Review SusGlobal Factum and correspondence re: Receivers Reply;
0.1 Review / Sign cheques
0.4 set up payable & print cheques.
1.2 review and calls re: Receivers Reply factum vis a vis SusGlobal Motion;
0.3 call with Counsel re: upcoming Motion:
0.1 Cheque & Letter
0.4 discussions with Counsel re: documents submitted by opposing Counsel and
preparation for court;
2.8 Review Chronology of events document provided by SusGlobal counsel and
corresponding 2017 Annual Report charts; prepare summary of source
document re: Weigh Ticket Receipts on a Dry Weight Basis and
correspondence with Counsel re: same; provide comments to Counsel on the
Chronology document; various correspondence with Counsel re: Court
Proceedings;
0.1 status of Susgrobal action
0.5 Update R&D and filing August HST return;
0.1 Bank Rec
0.3 correspondence with City of Belleville re: Site Plan Agreement; review
correspondence and discuss same with Al;
0.3 Update R&D to Sept 30 and Sept HST filing;
0.2 Receipt cheque & prepared deposit slip Oct 9/18
0.1 review and response to SusGlobal re: City of Belleville;
0.1 Correspondence re: e-mail to SusGlobal
0.2 correspondence re: SusGlobal query;
0.1 Bank Rec
0.1 Prepared deposit stile Oct 25/18
0.2 correspondence with CRA re: notice received;
0.2 set up payable & print cheque
0.1 attend re SusGlobal shares Finra clearance.
0.5 review correspondence from SusGlobal re: Share FINRA clearance;
correspondence with counsel re: same; call to Transfer Agent; correspondence
re: CRA notice;
0.5 correspondence with SusGlobal Transfer Agent re: FINRA clearance, request
to outline any necessary steps to remove US Law Legend on shares;
correspondence with broker re: timing/steps for account setup, etc.;
0.2 motion decisiontemalls
0.3 Review Reasons for Decision issued by the Court re: SusGlobal Motion for
Fresh Evidence and post to Extranet site; follow up with broker re: account setup steps;
0.7 Update R&D and prepare and submit 246 (2) notices to the OSB;
correspondence re: status of litigation;

Astoria Organic Matters
August 1, 2018 to December 31, 2018
Date
11/30/18
12/03/18

Professional
Ihnatiuk, Paul
Mazur, Chris

12/03/18

Consoli, Angelo

12/10/18
12/10/18
12/17/18

Consoli, Angelo
Mazur, Chris
Consoli, Angelo

Hours Description
0.1 Bank Rec
1
Review / amend - sign court report,tdw counsel,mview changes to court report
and sign.
1.2 Review SusGlobal Motion; correspondence with Counsel, review and
comments on Receiver's Sixth Supplement to the Fourth Report;
0.1 correspondence with Counsel re: status and outcome of Appeal proceedings;
0.1 E-mails
0.2 review Notices forwarded by Counsel re: Notice of Appeal of Appeals Court
Order, next steps, etc.;
24.8

Attached is Exhibit "B"
Referred to in the
AFFIDAVIT OF CHRISTOPHER J. MAZUR
Sworn before me
This 22nd day of June 2020

Commissioner fo taking Affidavits, etc.

IBDO

Tel: 905 524 1008
Fax: 905 570 0249
www.bdo.ca

BOO Canada Limited
25 Main Street West, Suite 805
Hamilton ON L8P 1H1 Canada

BDO Canada Limited
25 Main St W #805
Hamilton, ON
L8P 1H1
In its capacity as Court-Appointed Receiver of
Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria")

Invoice #
Date
CINV0010599
Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria")
28-Jan-20
TO PROFESSIONAL SERVICES RENDERED in the matter of the Receivership of Astoria for the period January 1, 2019
to December 31, 2019:

Hours

Fees

Rate

Senior Vice President
C. Mazur

12.00

510.00

Vice President
A. Consoli
P. Ihnatiuk

26.10
0.70

410.00
325.00

10,701.00
227.50

4.00
1.00
0.10
1.40
45.30

120.00
145.00
120.00
145.00

480.00
145.00
12.00
203.00
17,888.50
2,325.51
20,214.01

Staff
C. Casco
S. Murphy
R. Bartolini
S. Rickards
Sub Total - Fees
HST on BDO Fees
Total BDO Fees
Total Invoice

$

6,120.00

$ 20,214.01

H.S.T. #R101518124
Terms:
Net 30 days.
Interest at 1% per month (12.68% per annum calculated monthly) charged on accounts over 30 days

BDO Canada Limited is an affiliate of BDO Canada LIP. BDO Canada LIP, a Canadian limited liability partnership. IS a member of BOO International Limited, a UK company limited
by guarantee, and forms pall of the international BDO network of independent member firms.

Date
3-Jan-19
8-Jan-19

Name
Chris Mazur
Angelo Consoli

8-Jan-19

Chris Mazur

15-Jan-19
18-Jan-19
18-Jan-19
21-Jan-19
24-Jan-19
24-Jan-19
30-Jan-19
8-Feb-19
11-Feb-19
12-Feb-19

Angelo Consoli
Angelo Consoli
Chris Mazur
Susan Rickards
Angelo Consoli
Chris Mazur
Carla Casco
Angelo Consoli
Carla Casco
Angelo Consoli

12-Feb-19 Chris Mazur
13-Feb-19 Carla Casco
13-Feb-19 Angelo Consoli
13-Feb-19
15-Feb-19
19-Feb-19
20-Feb-19
21-Feb-19
21-Feb-19
25-Feb-19

Chris Mazur
Chris Mazur
Angelo Consoli
Chris Mazur
Carla Casco
Susan Rickards
Angelo Consoli

26-Feb-19
26-Feb-19
27-Feb-19
28-Feb-19

Angelo Consoli
Sherri Murphy
Chris Mazur
Angelo Consoli

1-Mar-19

Angelo Consoli

4-Mar-19
4-Mar-19
8-Mar-19
8-Mar-19
21-Mar-19

Angelo Consoli
Chris Mazur
Carla Casco
Paul lhnatiuk
Angelo Consoli

1-Apr-19
3-Apr-19
3-Apr-19
3-Apr-19
8-Apr-19
10-Apr-19
15-Apr-19

Carla Casco
Carla Casco
Carla Casco
Susan Rickards
Chris Mazur
Paul lhnatiuk
Angelo Consoli

15-Apr-19 Chris Mazur

Hours Comments
0.10 Review Counsel's e-mail;
1.60 Review and discuss SusGlobal Motion, Court of Appeal Endorsement; Follow
up with SusGlobal Transfer Agent regarding Shares; Update R&D and file
December HST returns;
0.20 Review - discuss file;
Emails to Counsel;
0.30 Review correspondence from Counsel regarding SusGlobal submission;
0.20 Review written submissions;
0.20 E-mail and reports;
0.20 Cheques to vendors;
0.20 Review update from Counsel and Justice Fairburn's endorsement;
0.20 Review decision;
0.20 Receipt GST cheque and prepare deposit slip January 30/19;
1.20 Review Factum materials;
0.10 Reconcile January 2019 Bank Statement
0.50 Correspondence with Broker regarding status of share listing,
Correspondence with Counsel regarding same;
0.10 Discuss status of shares;
0.10 Reconcile January's bank statement and sign report
0.50 Correspondence with Counsel regarding appeals motion, share realization
efforts;
0.40 Call with Counsel regarding shares in SusGlobal;
0.10 Attend regarding appeal hearing;
0.60 Update R&D and prepare/submit HST filings;
0.10 Report to BDC;
0.20 Set up payable, prepare cheq requisition and print cheque;
0.10 Cheque to vendor;
0.40 Review correspondence from SusGlobal; correspondence with creditor
regarding estate matters;
regarding shares, status of court of appeal;
Correspondence
0.20
1.00 Cheque processing, deposit;
0.10 Attend regarding SusGlobal shares;
0.30 Correspondence with SusGlobal; Correspondence with the City of Belleville
regarding SPA invoice;
0.40 Correspondence with the City of Belleville regarding invoice for Site Plan
Agreement and Correspondence with SusGlobal regarding same;
0.20 Review and correspondence regarding Susglobal correspondence;
0.20 E-mails regarding landlord;
0.10 Reconcile February's bank statement and print report
0.10 Reconcile Bank statement 2019
0.50 Correspondence with SusGlobal regarding SPA; Correspondence with the
Landlord regarding same; Correspondence with secured creditor;
0.20 Receipt payment, prepared deposit slip April 1/19
0.10 Reconcile March Bank Statement, Print and sign report
0.20 Set up payable and print cheque for lawyer fees;
0.20 Check to vendor;
0.20 Receipt and review judgment from court;
0.10 Reconcile Bank statement 2019
0.60 Review correspondence from SusGlobal regarding Well locations, review prior
correspondence regarding same; Call with Mr. Hamilton regarding location of
wells, site work, etc.; calls to Stantec;
0.30 E-mail regarding SusGlobal, attend regarding same;

17-Apr-19 Angelo Consoli

1.00

17-Apr-19 Chris Mazur
18-Apr-19 Angelo Consoli

0.20
0.60

18-Apr-19
22-Apr-19
23-Apr-19
24-Apr-19
25-Apr-19

Chris Mazur
Angelo Consoli
Chris Mazur
Angelo Consoli
Angelo Consoli

0.40
0.30
0.20
0.70
0.30

26-Apr-19 Angelo Consoli

0.90

26-Apr-19 Chris Mazur

0.40

29-Apr-19
6-May-19
7-May-19
13-May-19
14-May-19
14-May-19
16-May-19

Chris Mazur
Paul lhnatiuk
Carla Casco
Paul Ihnatiuk
Susan Rickards
Angelo Consoli
Angelo Consoli

0.10
0.10
0.10
0.10
0.20
0.10
0.50

21-May-19 Chris Mazur
22-May-19 Angelo Consoli

0.20
0.80

22-May-19 Chris Mazur
23-May-19 Angelo Consoli
24-May-19 Angelo Consoli

0.40
0.50
0.50

29-May-19 Angelo Consoli

0.30

30-May-19 Chris Mazur
3-Jun-19 Angelo Consoli

0.20
2.50

3-Jun-19
6-Jun-19

Chris Mazur
Angelo Consoli

0.20
0.70

6-Jun-19
7-Jun-19
7-Jun-19
11-Jun-19
17-Jun-19
18-Jun-19

Chris Mazur
Carla Casco
Angelo Consoli
Carla Casco
Chris Mazur
Angelo Consoli

0.90
0.10
0.20
0.20
0.10
0.70

Correspondence with Al regarding site drawings, wells, etc., correspondence
with Counsel regarding same; Follow up with Stantec; Review Astoria data for
information;
Attend regarding SusGlobal's well damage claim;
Call with Counsel regarding Cost Award enforcement alternatives, Share
redemption, pond re-grading; Call to Stantec regarding drawings for wells;
Call with Counsel regarding moving forward on cost awards;
Follow up with Stantec; Correspondence from Counsel;
Email from Counsel;
Update R&D and file outstanding HST returns;
Review correspondence Ireports provided by Stantec; Correspondence
regarding garnishments;
Review drawings/documentation provided by Stantec; Correspondence with
SusGlobal regarding claimed damaged wells; discussion with Al regarding
same, well site locations; update to Counsel; follow up with Stantec;
E-mails to BDC;
Call with Counsel;
Various e-mails to BDC and Counsel;
Reconcile Bank statement 2019
Reconcile April's bank statement, print and sign report;
Reconcile Bank statement 2019
Cheque to lawyer;
Review and approval of invoice;
Review correspondence / drawings; Correspondence with Montgomery
contracting regarding site work; compile and forward documentation for
review;
E-mails - BDC, regarding SusGlobal claim;
Update R&D, file HST return; Correspondence with contractor regarding site
re-grade work; Correspondence with Counsel regarding same;
Call with Counsel;
Correspondence with Al regarding well locations / conditions;
Correspondence with Mr. Hamilton and Mr. Montgomery regarding well
review;
Correspondence with Counsel regarding cost award consideration; Review
and discuss alternatives;
Status of file, Outstanding matters;
SusGlobal 10K report review and provide comments to Counsel;
Correspondence with Montgomery regarding site re-grading and update to
Counsel;
Attend regarding SusGlobal situation, and Y/E financials;
Conference call - update with the Bank and Counsel regarding outstanding
matters and next steps; Review records and provide customer listing to
Counsel;
Prepare and call with BDC regarding status of file;
Reconcile May's bank Statement, Printed reports
Follow up regarding customer contacts;
Receipt payment and prepared deposit slip June 11/19
Attend regarding Well issue;
Correspondence with Al regarding site; update R&D and file May HST return;

27-Jun-19
8-Jul-19
9-Jul-19
10-Jul-19
10-Jul-19

Paul lhnatiuk
Carla Casco
Carla Casco
Carla Casco
Susan Rickards

0.10
0.20
0.10
0.20
0.10

Reconcile Bank statement
Receipt payment and prepared deposit slip for July 8/19
Reconcile June's bank statement and printed reports
Set up payable and print cheque;
Cheque to Counsel;

10-Jul-19
11-Jul-19

Angelo Consoli
Angelo Consoli

0.30
0.30

15-Jul-19
23-Jul-19

Chris Mazur
Angelo Consoli

0.10
0.30

23-Jul-19

Chris Mazur

0.30

24-Jul-19

Angelo Consoli

0.60

24-Jul-19

Chris Mazur

0.90

25-Jul-19
25-Jul-19
29-Jul-19
30-Jul-19

Angelo Consoli
Chris Mazur
Chris Mazur
Angelo Consoli

0.20
0.20
0.10
1.50

30-Jul-19

Chris Mazur

0.40

31-Jul-19

Angelo Consoli

0.50

31-Jul-19
9-Aug-19
12-Aug-19
13-Aug-19

Chris Mazur
Paul lhnatiuk
Chris Mazur
Angelo Consoli

0.30
0.10
0.20
0.20

14-Aug-19 Carla Casco
14-Aug-19 Angelo Consoli

0.10
0.40

14-Aug-19
15-Aug-19
19-Aug-19
27-Aug-19
28-Aug-19

Chris Mazur
Chris Mazur
Chris Mazur
Chris Mazur
Angelo Consoli

0.20
0.10
0.20
0.10
0.50

28-Aug-19
3-Sep-19
4-Sep-19
6-Sep-19
6-Sep-19
9-Sep-19
9-Sep-19
10-Sep-19
11-Sep-19
11-Sep-19
12-Sep-19
16-Sep-19
18-Sep-19
19-Sep-19

Chris Mazur
Chris Mazur
Chris Mazur
Angelo Consoli
Chris Mazur
Paul Ihnatiuk
Angelo Consoli
Carla Casco
Chris Mazur
Angelo Consoli
Chris Mazur
Chris Mazur
Chris Mazur
Angelo Consoli

0.20
0.10
0.20
0.20
0.20
0.10
0.20
0.20
0.10
0.30
0.10
0.10
0.20
0.20

Review and approval of invoice; Correspondence regarding CRA notice;
Correspondence with Mr. Hamilton; Correspondence with Counsel regarding
garnishments;
Attend regarding cost award and payment;
Review notice regarding Counsel for SusGlobal notice of Summons and
correspondence regarding same; discussions regarding file update,
garnishment collections, etc.;
Telephone discussion with BDC regarding update report. Attend regarding
Garnishments;
Correspondence with Counsel regarding Notice of Summons, proposed next
steps, etc.; Update call with the Bank regarding same; Correspondence with
Counsel regarding AR notifications, compile updated list;
Call with Counsel regarding MOE charge, call with BDC Counsel, call with
BDC and all Counsel;
Correspondence with SusGlobal regarding AR Garnishments;
Call with SusgGlobal CFO,attend regarding charges against receiver;
Attend regarding BDC report, further SusGlobal garnishments;
Review and updates to Receiver's Response to Summons; Review and
comment on letter to SusGlobal's Counsel and correspondence with Counsel
regarding same; Review and correspondence regarding SusGlobal
correspondence;
Review report to court;
Letter;
File HST returns; Review correspondence from SusGlobal Counsel; Draft
update to the Bank regarding file status;
Update RBC;
Reconcile Bank statement 2019
Review letter from Counsel;
Correspondence with Counsel regarding status of court proceedings,
garnishment recoveries;
Reconcile Bank statement and print reports
Correspondence regarding Garnishment notices Irecoveries;
Correspondence regarding court proceedings;
Adjournment;
Status of Sept 3 hearing;
Telephone discussion with BDC and attend regarding SUsGlobal issues;
E-mail from Counsel, attend regarding garnishments;
Correspondence regarding customer garnishments; update R&D;
File July HST return;
E-mail to BDC regarding garnishments;
E-mails;
Attend regarding SusGlobal garnishments;
Correspondence with Counsel regarding status of litigation, garnishments;
Review / sign cheque;
Reconcile Bank statement
review Amended Notice of Motion;
Reconcile August statement 2019
Email from SusGlobal regarding court hearing;
Correspondence regarding Court Proceedings, next steps;
E-mail from Counsel to RBC;
Review e-mail from Counsel;
E-mail
Correspondence with Counsel regarding Garnishment proceedings,
SusGlobal request, etc.;

20-Sep-19
23-Sep-19
23-Sep-19
27-Sep-19
2-Oct-19
15-Oct-19
28-Oct-19
29-Oct-19
1-Nov-19

Angelo Consoli
Angelo Consoli
Chris Mazur
Chris Mazur
Chris Mazur
Carla Casco
Chris Mazur
Carla Casco
Angelo Consoli

0.40
0.30
0.40
0.10
0.10
0.30
0.50
0.20
0.80

4-Nov-19
4-Nov-19
4-Nov-19
5-Nov-19
5-Nov-19
13-Nov-19

Carla Casco
Susan Rickards
Chris Mazur
Carla Casco
Susan Rickards
Chris Mazur

0.30
0.20
0.10
0.30
0.20
0.40

14-Nov-19
21-Nov-19
22-Nov-19
10-Dec-19
16-Dec-19
16-Dec-19

Rose Bartolini
Angelo Consoli
Carla Casco
Susan Rickards
Carla Casco
Angelo Consoli

0.10
0.10
0.30
0.20
0.20
0.50

16-Dec-19 Chris Mazur
19-Dec-19 Chris Mazur

0.40
0.20
45.30

Correspondence with Counsel; Review Notice of Cross Motion;
Correspondence with Counsel regarding next steps;
Various e-mails regarding Charges and garnishments;
Update to BDC;
Attend regarding SusGlobal court date and information to BDC;
Receipt two cheques and prepared deposit slip Oct 15/19
Review motion material regarding SusGlobal matter;
Receipt payment and prepared deposit slip Oct 29/19
Update R&D, prepare and submit 246 (2) notices;
Prepare and submit HST returns;
Set up payable, print cheque, and prepare Cheq Requistion;
Cheque to Counsel;
Telephone discussion with Counsel regarding SusGlobal motion;
Set up payable, prepared cheque requisition and print cheque;
Cheque to Lawyer;
Review court decision regarding SusGlobal matter;
E-mail BDC to regarding port;
Scann 2019 Bank statement;
Correspondence regarding SusGlobal Garnishments;
Receipt payments and prepared deposit slip Nov 22/19
Cheque to vendor;
Receipt payment and prepared deposit slip Dec 16/19
Correspondence and discussions regarding file status, outstanding matters,
next steps;
Call with Counsel;
Attend regarding Law pro offer on costs;

Attached is Exhibit "C"
Referred to in the
AFFIDAVIT OF CHRISTOPHER J. MAZUR
Sworn before me
This 22nd day of June 2020

Commiss oner f r taking Affidavits, etc.

I BDO

Tel: 905 524 1008
Fax: 905 570 0249
www.bdo.ca

BDO Canada Limited
25 Main Street West, Suite 805
Hamilton ON L8P 1H1 Canada

BDO Canada Limited
25 Main St W #805
Hamilton, ON
L8P 1H1
In its capacity as Court-Appointed Receiver of
Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria")

Invoice #
CINV0694151
Organic
Matters
Ltd.
("Astoria")
Astoria Organic Matters Canada LP and Astoria
TO PROFESSIONAL SERVICES RENDERED in the matter of the Receivership of Astoria for the period January 1, 2020 to
May 31, 2020:
Date
22-Jun-20

Hours
Senior Vice President
C. Mazur
Vice President
A. Consoli
P. Ihnatiuk
Manager
A. Boettger
Staff
N. Ormond
C. Casco
S. Murphy
R. Bartolini
S. Rickards
Sub Total - Fees
HST on BDO Fees
Total BDO Fees
Total Invoice

Rate

Fees

3.30

510.00

$

11.30
0.10

410.00
325.00

4,633.00
32.50

3.10

310.00

961.00

0.20
1.20
1.20
0.30
0.40
21.10

145.00
120.00
145.00
120.00
145.00

$

29.00
144.00
174.00
36.00
58.00
7,750.50
1,007.57
8,758.07

$

8,758.07

$

1,683.00

H.S.T. 1111101518124
Terms:
Net 30 days.
Interest at 1% per month (12.68% per annum calculated monthly) charged on accounts over 30 days

B00 Canada Limited is an affiliate of BDO Canada LLP. BDO Canada LLP, a Canadian limited liability partnership, is a member of BOO International Limited, a UK company limitec
by guarantee, and forms part of the international BOO network of independent member firms.

Astoria Organic Matters and Astoria Organic Matters LLP
Billing detal for period of January 1, 2020 to closing;
Name
Hours Comments
Date
0.50 Draft file update to the Bank;
2-Jan-20 Angelo Consoli
0.20 Email reports to BDC;
2-Jan-20 Chris Mazur
0.10 Saved Oct 2019 bank statement
3-Jan-20 Rose Bartolini
0.20 Receipt payment and prepared deposit slip January 9/20
9-Jan-20 Carla Casco
9-Jan-20 Angelo Consoli
0.80 Update R&D and outstanding HST Returns;
13-Jan-20 Angelo Consoli
0.30 Update regarding file status; update R&D and estimated final distribution schedule;

15-Jan-20 Chris Mazur
16-Jan-20 Rose Bartolini
20-Jan-20 Angelo Consoli

0.80 Review email from BDC
Review R&D
Call with Counsel;
0.40 Review and discussions regarding R&D and estimated final distribution; update
same;
0.40 Call with Counsel, review/finalize R&D and provisions;
0.10 Saved 2019_11 bank statement
0.30 Correspondence with Counsel regarding outstanding estate matters;

22-Jan-20 Angelo Consoli

0.20 Call with SusGlobal regarding final account reconciliation and proposed resolution;

24-Jan-20 Angelo Consoli

0.20 Correspondence with SusGlobal regarding follow up; updates to Counsel;

28-Jan-20 Carla Casco
29-Jan-20 Sherri Murphy
12-Feb-20 Rose Bartolini
14-Feb-20 Angelo Consoli

0.30 Receipt cheques and print cheques;
0.50 Cheque req in for process and deposit;
0.10 Saved bank statement for both accounts;
0.80 Call with SusGlobal regarding file administration, shares, release, excess
garnishment, etc.; updates to Counsel regarding same; letter to accompany
remittance to SusGlobal;
0.40 Surplus settlement
Report to RBC;
0.50 Review and revisions to draft Release Agreement; follow up with Transfer Agent
regarding transfer of shares;
0.20 Review draft final release;
0.40 Correspondence to/from SusGlobal regarding garnishments, share transfer,
release, etc.;
0.10 Follow up with SusGlobal regarding status of share transfer and review of
Settlement document;
0.20 Correspondence with SusGlobal regarding status of share transfer and
correspondence with Counsel regarding status of Susgiobal review of release;

14-Jan-20 Chris Mazur
15-Jan-20 Angelo Consoli

14-Feb-20 Chris Mazur
21-Feb-20 Angelo Consoli
21-Feb-20 Chris Mazur
28-Feb-20 Angelo Consoli
4-Mar-20 Angelo Consoli
5-Mar-20 Angelo Consoli
6-Mar-20 Angelo Consoli
12-Mar-20 Angelo Consoli
16-Mar-20 Angelo Consoli
20-Mar-20 Angelo Consoli

0.80 Call with SusGlobal regarding Settlement Agreement, LawPro, shares; updates with
Counsel;
0.80 call with SusGlobal regarding status of outstanding items, shares, release, etc.;
update to Counsel regarding same;
0.50 Review and revisions to draft Settlement Agreement updated by Counsel to reflect
updated terms of arrangement; forward to SusGlobal;
0.10 Follow up with SusGlobal regarding status of review of Settlement Agreement;

23-Mar-20 Angelo Consoli

0.50 Correspondence with SusGlobal and Counsel regarding status of Release and
Settlement Agreement; execute agreement and circulate to SusGlobal and Counsel;
instructions regarding remittance of settlement funds;

23-Mar-20
24-Mar-20
25-Mar-20
25-Mar-20

0.20
0.20
0.20
0.30

Chris Mazur
Carla Casco
Nicole Ormond
Angelo Consoli

26-Mar-20 Susan Rickards
26-Mar-20 Angelo Consoli

Attend regarding settlement with Susgiobal;
Set up payable;
cheque printing;
Prepare correspondence to SusGlobal regarding payment submission and share
certificate; correspondence with staff regarding payment processing;

26-Mar-20 Chris Mazur
30-Mar-20 Paul Ihnatiuk
7-Apr-20 Angelo Consoli

0.20 Cheque to vendor / Purolator,
0.80 Update R&D and related estimated realization schedule; prepare and submit
outstanding HST returns; compile and submit notification to SusGlobal regarding
Agreement;
0.70 Work on report to bank;
0.10 Reconcile Bank Statement;
0.50 Review release document and correspondence with Counsel regarding same;

7-Apr-20 Chris Mazur
27-Apr-20 Carla Casco
1-May-20 Carla Casco
5-May-20 Angelo Consoli

0.20
0.20
0.30
0.20

5-May-20 Chris Mazur
13-May-20 Susan Rickards
21-May-20 Angelo Consoli
25-May-20 Adam Boettger
25-May-20 Sherri Murphy
26-May-20 Adam Boettger
27-May-20 Angelo Consoli
28-May-20 Adam Boettger
29-May-20 Adam Boettger

Attend regarding Law pro release;
Prepared deposit slip;
Prepared cheque requisition and print cheque;
Correspondence regarding status of release agreement and timing on next steps;

0.20 Attend regarding Law pro release;
0.20 Cheque to vendor,
1.60 Drafting Final Report;
1.50 Prepare document structure for existing documents on creditor site; Prepare
documents for upload to creditor site;
0.70 file review and prep billing for final;
0.30 Arrange to update document presentation on webpage
0.50 correspondence and review regarding court report;
1.00 Prepare documents for uploading to creditor site; Upload of documents to creditor
site;
0.30 Confirm upload of documents to webpage;
21.10

APPENDIX P

Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
-and-

ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS CANADA LP
Respondents

AFFIDAVIT OF KYLE PLUNKETT
(sworn June 21, 2020)
I, KYLE PLUNKETT, of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY AS FOLLOWS:
1.

I am a partner at Aird & Berlis LLP and, as such, I have knowledge of the matters to
which I hereinafter depose. Aird & Berlis LLP has acted as counsel for BDO Canada
Limited (in such capacity, the “Receiver”), in its capacity as Receiver and continues to
do so.

2.

Aird & Berlis LLP has prepared statements of account in connection with its mandate as
counsel to the Receiver, detailing its services rendered and disbursements incurred,
namely:
(a)

an account dated August 31, 2018 in the amount of $14,760.11 in respect of the
period from July 16, 2018 to August 30, 2018;

(b)

an account dated October 24, 2018 in the amount of $20,501.70 in respect of the
period from September 1, 2018 to October 15, 2018;

(c)

an account dated December 28, 2018 in the amount of $38,142.81 in respect of
the period from November 6, 2018 to December 23, 2018;

(d)

an account dated February 15, 2019 in the amount of $12,385.10 in respect of the
period from December 24, 2018 to January 31, 2019;

(e)

an account dated March 26, 2019 in the amount of $34,461.19 in respect of the
period from February 1, 2019 to March 22, 2019;

(f)

an account dated April 30, 2019 in the amount of $9,835.40 in respect of the
period from March 26, 2019 to April 29, 2019;

(g)

an account dated June 26, 2019 in the amount of $11, 258.55 in respect of the
period from April 30, 2019 to June 25, 2019;

(h)

an account dated August 27, 2019 in the amount of 26,204.26 in respect of the
period from June 26, 2019 to August 26, 2019;

(i)

an account dated October 31, 2019 in the amount of $28,862.44 in respect of the
period from August 27, 2019 to October 31, 2019;

(j)

an account dated November 30, 2019 in the amount of $17,808.87 in respect of
the period from November 1, 2019 to November 30, 2019;

(k)

an account dated February 24, 2020 in the amount of $4,923.93 in respect of the
period from December 1, 2019 to January 27, 2020

(l)

an account dated April 27, 2020 in the amount of $5,195.18 in respect of the
period from February 10, 2020 to April 27, 2020; and

(m)

an account dated June 17, 2020 in the amount of $3,644.25 in respect of the
period from May 5, 2020 to June 15, 2020;

(the "Statements of Account"). Attached hereto and marked as Exhibit "A" to this
Affidavit are copies of the Statements of Account. The average hourly rate of Aird &
Berlis LLP is $382.19.
Attached hereto and marked as Exhibit "B" to this Affidavit is a chart detailing the
lawyers, law clerks and articling students who have worked on this matter.
Assuming this Honourable Court grants an order discharging the Receiver and there is no
opposition to the Order, the anticipated legal fees, exclusive of taxes and disbursements,
to the discharge of the Receiver is anticipated to be $10,000.00.
This Affidavit is made in support of a motion to, inter alia, approve the attached accounts
of Aird & Berlis LLP and the fees and disbursements detailed therein, and for no
improper purpose whatsoever.
SWORN before me at the City of
Toronto, in the Province of Ontario
this?1g4day of June, 2020
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IN ACCOUNT WITH:

AIRD BERLIS I

Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
1H1
Hamilton, ON L8P
L8P1H1
Account No.: 608611
608611

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
13137/137266
File No.: 13137/137266

August 31, 2018
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended August 30,
2018
RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

DL

16/0'7/18
16/07/18

$260.00

2.20

$572.00

DL

17/07/18
17/07/18

$260.00

0.10

$26.00

DL

19/07/18
19/07/18

$260.00

4.00

$1,040.00

MES

23/07/18

$375.00

1.50
1.50

$562.50

Review motion record of SusGlobal and
consider strategy on motion; Discuss with S.
S
Graff; Email to S. Graff re: proposed
strategy

KBP

24/07/18

$375.00

0.40

$150.00

Review and revise draft interim distribution
order; email exchange with Foglers team to
settle form.

MES

24/07/18

$375.00

0.20

$75.00

Receive and consider voicemail from Court
of Appeal and exchange emails with K.
Plunkett re: same

KBP

25/07/18

$375.00

0.70

$262.50

Review and respond to emails from A.
Consoli; preliminary review of draft report;
attend call with A. Consoli.

MES

25/07/18

$375.00

0.50

$187.50

Discussion with K. Plunkett re: response to
SusGlobal motion; Discussion with S. Graff
re: response to SusGlobal motion; Email to
C. Mazur and A. Consoli re: same

Research re submitting fresh evidence on
appeal
Retrieve motion record; organize files
Review motion record; review SusGlobal
2017 annual environmental report; prepare
comparison chart

AIRD
Aird & BERLIS
Berlis LLP
Page 2 OF
of ACCOUNT
Account No.
No. 608611
608611
PAGE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

KBP

26/07/18

$375.00

1.00
1.00

$375.00

MBS
MES

26/07/18

$375.00

0.20

$75.00

SLG

27/07/18

$595.00

0.20

$119.00

Discussion with M. Spence re issues,
approach and report

DH

27/07/18

$225.00

0.80

$180.00

Office discussion with D. McMillen; Begin to
draft costs outline for motion returnable
September 21, 2018

KBP

27/07/18

$375.00

2.20

$825.00

Review and provide comments on draft
interim distribution report (fifth); provide
comments to S. Graff; attend call with A.
Consoli to discuss report and responding
materials for SusGlobal motion; attend call
with M. Spence.

MES
MBS

27/07/18

$375.00

0.20

$75.00

Receive email from A. Consoli re: A.
Hamilton response to motion for fresh
evidence; Receive email from M. Solmon re:
extending time to perfect appeal

MES
MBS

30/07/18

$375.00

1.00
1.00

$375.00

Review emails from A. Consoli providing
correspondence with SusGlobal and
consider same; Discuss with S. Graff; Call
with A. Consoli and C. Mazur re: response
to SusGlobal motion; Email to M. Solmon re:
call to discuss extension of appeal periods

MES
MBS

31/07/18

$375.00

0.30

$112.50

Telephone call with M. Solmon re: extension
of time to perfect appeal and proposed
terms of same

MES
MBS

01/08/18

$375.00

1.60
1.60

$600.00

Review documentation provided by BDO
and draft Fifth Supplement to the Fourth
Report; Email to BDO providing draft and
recommendation re: consent to appeal
procedures

SLG

02/08/18

$595.00

0.30

$178.50

Discussion with M. Spence re discussion
with M. Solomon

KBP

02/08/18

$375.00

1.10
1.10

$412.50

Revise and finalize comments on draft fifth
report; review and respond to emails from
client;

MES
MBS

02/08/18

$375.00

1.00
1.00

$375.00

Exchange emails with K. Plunkett re: fifth
supplement to fourth report; Telephone call

Review and consider draft Fifth Report;
Review and consider notice of intention to
dismiss appeal for delay; Discuss with S.
Graff

AIRD
Aird & BERLIS
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Account No.
No. 608611
608611

LAWYER

DATE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

with A. Consoli and C. Mazur re: same;
Revise report and email to A. Consoli and
C. Mazur for execution; Discuss with S.
Graff
KBP

03/08/18

$375.00

1.40
1.40

$525.00

Revise and finalize fifth report; draft court
materials; email exchange with R. Kennaley
regarding updates.

MES
MBS

03/08/18

$375.00

0.50

$187.50

Finalize supplementary motion record and
arrange for service of same; Exchange
emails with S. Graff

SLG

07/08/18

$595.00

0.20

$119.00

Review and comment on email to M.
Solomon; discussion with M. Spence

KBP

07/08/18

$375.00

1.30
1.30

$487.50

Draft court materials; review and consider
emails from client team.

MES
MBS

07/08/18

$375.00

0.20

$75.00

KBP

08/08/18

$375.00

0.90

$337.50

Revise and finalize court materials; email
exchanges with C. Mazur regarding same.

MES
MBS

08/08/18

$375.00

0.40

$150.00

Review proposed consent to extension of
time to perfect email and draft terms of
consenting; Exchange emails with S. Graff
re: same; Email to M. Solmon; Receive and
respond to emails from K. Plunkett and C.
Mazur re: Fifth Report

SLG

09/08/18

$595.00

1.20
1.20

$714.00

Address and revise draft email to M.
Solomon on process and timing and
approach and discussion with M. Spence;
review and revise 5th Report; consider
issues

SLG

09/08/18

$595.00

0.80

$476.00

Further review and revision of 5th report

KBP

09/08/18

$375.00

1.90
1.90

$712.50

Revise and finalize court materials; update
motion record.

KBP

10/08/18
10/08/18

$375.00

1.00
1.00

$375.00

Review and respond to emails from working
group; finalize and serve motion record.

MBS
MES

10/08/18
10/08/18

$375.00

0.10

$37.50

Receive email from M. Solmon re: consent
to perfect appeal

MES
MBS

13/08/18
13/08/18

$375.00

0.50

$187.50

Telephone call with M. Solmon re: terms of
consent to extend time to perfect appeal;
Exchange emails with M. Solmon re: same;

Strategy discussion with S. Graff
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LAWYER

DATE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

Email to C. Mazur and A. Consoli re: same
PW

13/08/18
13/08/18

$180.00

0.60

$108.00

Filed Motion Record for September 21,
2018

PW

13/08/18
13/08/18

$180.00

0.60

$108.00

Filed Motion Record for August 29, 2018

MES
MBS

14/08/18
14/08/18

$375.00

0.10

$37.50

KBP

16/08/18
16/08/18

$375.00

0.40

$150.00

Attend call with D. Baldwin to discuss
settlement; review and consider emails from
client team regarding order.

MES
MBS

16/08/18
16/08/18

$375.00

0.50

$187.50

Receive and review reply affidavit of G.
Hamaliuk; Discuss with K. Plunkett; Email to
C. Mazur and A. Consoli re: same

MES
MBS

20/08/18

$375.00

0.20

$75.00

Exchange emails with A. Consoli re:
upcoming deadlines

KBP

21/08/18

$375.00

0.10

$37.50

Review and consider emails from R.
Kennaley;

KBP

28/08/18

$375.00

0.40

$150.00

Review and prepare for motion returnable
August 29th for interim distribution; email
exchanges with lien claimants regarding
wire instructions.

KBP

29/08/18

$375.00

1.50
1.50

$562.50

Prepare and attend interim distribution
motion; circulate order to service list; email
exchange with client to discuss same.

KBP

30/08/18

$375.00

0.50

$187.50

Coordinate interim distribution emails to
each construction lien claimant; email
exchanges with client and lien claimants.

34.80

$12,565.50

TOTAL:
Name
Damian Lu (DL)
(MBS)
Miranda E. Spence (MES)
Kyle B. Plunkett (KBP)
Steven L. Graff (SLG)
Daniella Hewer (DH)
Patrick Williams (PW)

Hours
6.30
9.00
14.80
14.80
2.70
0.80
1.20
1.20

Receive copy of consent filed with Court of
Appeal

Rate
$260.00
$375.00
$375.00
$595.00
$225.00
$180.00

Value
$1,638.00
$3,375.00
$5,550.00
$1,606.50
$180.00
$216.00
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Account No.
No. 608611
608611

OUR FEE
HST at 13%
13%

$12,565.50
$1,633.52

DISBURSEMENTS
COST INCURRED ON YOUR BEHALF AS AN AGENT
$160.00

Court Fees

Subject to HST
Photocopies - Local
Photocopies
Binding and Tabs
Taxi
Imaging/Scanning

$79.00
$153.75
$33.25
$17.70
$71.25

Total Disbursements
HST at 13%
13%
AMOUNT NOW DUE

$354.95
$46.14
$14,760.11

ACCOUNT HEREIN

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
IN

CCORDA
PAID AMOU

ITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5% PER ANNUM ON
S CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.
GST / HST Registration # 12184 6539 RT0001

NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR. Please include the account number as reference.
Ontario, M5K 1A2.
33592918.1
33592918.1

IN
IN ACCOUNT WITH:

AIRD BERLIS
Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON L8P
L8P1H1
1H1
Account No.: 613261
613261

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
13137/137266
3137/137266
File No.: 1

October 24, 2018

Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
15,
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended October 15,
2018
TIME

VALUE

$595.00

0.20

$119.00

Call with M. Spence to discuss
examination

05/09/18

$595.00

0.20

$119.00

Discussion re hearing with M. Spence
and K. Plunkett

SLG

19/09/18
19/09/18

$595.00

0.30

$178.50

Discussion with K. Plunkett re prep for
hearing

SLG

21/09/18

$595.00

0.50

$297.50

Discussion with M. Spence and K.
Plunkett

MC

04/09/18

$250.00

LAWYER

DATE

SLG

31/08/18

SLG

RATE/
HOUR

DESCRIPTION

$2,625.00

Meeting with M. Spence for instruction
on drafting factum; Draft responding
factum to motion to reopen trial and
adduce fresh evidence.

10.50
10.50

MC

18/09/18
18/09/18

$250.00

0.80

$200.00

Revise citations for responding factum
on motion for fresh evidence.

MC

20/09/18

$250.00

0.60

$150.00

Attend Commercial Court to deliver
Responding Factum to Justice
McEwen's office.

SLG

03/10/18

$595.00

0.20

$119.00

Email re payment of amount re
2016/2017

DH

11/09/18
11/09/18

$225.00

1.00
1.00

$225.00

Continue to prepare and update costs
outline for motion returnable September
21, 2018

AIRD
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Account No.
No. 613261
613261

TIME

VALUE

DESCRIPTION

$225.00

0.20

$45.00

Finalize costs outline; Email to M.
Spence re same

19/09/18
19/09/18

$225.00

0.10

$22.50

Email from M. Spence re revisions to
costs outline

DH

20/09/18

$225.00

0.30

$67.50

Revise costs outline; Email to M.
Spence re same

KBP

31/08/18

$375.00

0.20

$75.00

Email exchange with lien claimants
regarding settlement funds; email
exchange with client regarding same.

KBP

04/09/18

$375.00

0.30

$112.50

Review and consider emails regarding
accoutant fee refund; email exchange
with client;

KBP

05/09/18

$375.00

0.40

$150.00

Attend call with A. Consoli to discuss
SR&ED service refund; review and
consider emails from A. Levit.

KBP

17/09/18
17/09/18

$375.00

0.90

$337.50

Review and provide comments on
factum and brief of authorities; review
and respond to emails from A. Consoli.

KBP

18/09/18
18/09/18

$375.00

1.80
1.80

$675.00

Review and provide comments on final
draft of factum; email exchanges with
working group regarding same; attend
call with A. Consoli regarding invoice
from A. Hamilton.

KBP

19/09/18
19/09/18

$375.00

0.40

$150.00

Attend call with R. MacDougall
regarding construction lien matters;
review and consider emails and
consent order from Foglers.

KBP

19/09/18
19/09/18

$375.00

2.00

$750.00

Review and prepare for motion
returnable September 21st re fresh
evidence; attend call with client to
discuss.

KBP

20/09/18

$375.00

4.60

$1,725.00

LAWYER

DATE

DH

17/09/18
17/09/18

DH

RATE/
HOUR

Review and prepare for motion
returnable September 21, 2018 re fresh
evidence; review and respond to emails
from client regarding same; review and
respond to emails from construction
lien counsel regarding discharge of
liens.

AIRD
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Account No.
No. 613261
613261

RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

KBP

21/09/18

$375.00

4.50

$1,687.50

KBP

15/10/18
15/10/18

$375.00

1.00
1.00

$375.00

Review and consider email draft from
A. Consoli regarding response to
SusGlobal regarding annual site plan
fee; discuss same with client.

CVR

04/09/18

$450.00

0.20

$90.00

Emails from and to K. Plunkett re
finalizing settlement and discharge of
liens;

MES
MBS

29/08/18

$375.00

0.20

$75.00

Receive and respond to email from A.
Consoli proposing call regarding crossexaminations

MES
MBS

30/08/18

$375.00

0.50

$187.50

Review reply affidavit of G. Hamaliuk
and consider need for crossexaminations; Email to S. Graff
regarding same

MES
MBS

31/08/18

$375.00

0.50

$187.50

Call with S. Graff regarding approach to
cross-examinations; Call with A.
Consoli and C. Mazur regarding crossexaminations

MES
MBS

04/09/18

$375.00

0.50

$187.50

Email to M. Solmon re: crossexaminations; Consider factum for
fresh evidence motion and instruct
student re: same

MBS
MES

10/09/18
10/09/18

$375.00

0.20

$75.00

MBS
MES

12/09/18
12/09/18

$375.00

0.50

$187.50

Discussions with S. Graff re: factum for
motion for fresh evidence

MES
MBS

13/09/18
13/09/18

$375.00

0.30

$112.50

Email to C. Mazur and A. Consoli re:
SusGlobal factum; Receive voicemails
and emails from M. Solmon re: same

MES
MBS

16/09/18
16/09/18

$375.00

1.00
1.00

$375.00

Review and consider SusGlobal
Factum and Endorsement of McEwen
J. for preparation of responding factum

MES
MBS

17/09/18
17/09/18

$375.00

5.10

$1,912.50

Prepare and attend fresh evidence
motion; attend call with client to discuss
hearing.

Exchange emails with S. Graff, K.
Plunkett re: SusGlobal motion

Email to C. Mazur, A. Consoli re:
factum; Discussions with K. Plunkett re:
factum; Draft responding factum to
SusGlobal motion

AIRD
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TIME

VALUE

$375.00

2.00

$750.00

Discussions with K. Plunkett re:
revisions to factum; Revise and finalize
factum and brief of authorities re:
SusGlobal motion and arrange for
service and filing of same;
Correspondence with court re: hearing
date

19/09/18
19/09/18

$375.00

0.70

$262.50

Exchange emails with K. Plunkett, M.
Solmon re: materials to be available at
court; Review and provide comments
on costs outline for motion

MES

20/09/18

$375.00

4.00

$1,500.00

Attend at court to review file materials;
Prepare for motion including review of
materials and case law, costs
submissions, prepare oral submissions

MES

21/09/18

$375.00

4.60

$1,725.00

Prepare for court including review of
materials and conference call with A.
Consoli and K. Plunkett; Attend at court
to address SusGlobal motion for fresh
evidence

PW

19/09/18
19/09/18

$180.00

0.60

$108.00

Filed Factum and Brief of Authorities for
September 21, 2018

LAWYER

DATE

MES

18/09/18
18/09/18

MES
MBS

TOTAL:

Name
Steven L. Graff (SLG)
Monica Carinci (MC)
Daniella Hewer (DH)
Kyle B. Plunkett (KBP)
Courtney V. Raphael (CVR)
Miranda E. Spence (MES)
Patrick Williams (PW)
OUR FEE
HST at 13%
13%

RATE/
HOUR

51.90

DESCRIPTION

$17,941.00

Hours
1.40
1.40
11.90
11.90
1.60
1.60
16.10
16.10
0.20
20.10
0.60

Rate
$595.00
$250.00
$225.00
$375.00
$450.00
$375.00
$180.00

Value
$833.00
$2,975.00
$360.00
$6,037.50
$90.00
$7,537.50
$108.00

$17,941.00
$2,332.33

AIRD
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Account No.
No. 613261
613261

DISBURSEMENTS
Subject to HST
Photocopies - Local
Photocopies
Binding and Tabs
Imaging/Scanning
Taxi

$32.50
$102.00
$41.25
$17.50
$8.85

Total Disbursements
HST at 13%
13%
AMOUNT NOW DUE

$202.10
$26.27
$20,501.70

UNT HEREIN

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5% PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.
12184 6539 RT0001
GST / HST Registration #
#12184
RT0001

NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2.
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR.
TDOMCATTTOR, Please include the account number as reference.
34029939.1
34029939.1

IN
IN ACCOUNT WITH:

AIRD BERLIS I
Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
1H1
Account No.: 620716

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266
13137/137266

December 28, 2018
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended December 23,
2018
RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

JKM

06/11/18

$550.00

0.60

$330.00

Meeting with K. Plunkett re Sus
Global share certificate matters;
Email to A. Consoli re same

KBP

06/11/18

$375.00

0.30

$112.50

Review and discuss email from A.
Consoli regarding share trade re
SusGlobal Global; meet with J. Merk
to discuss.

SLG

08/11/18

$595.00

0.30

$178.50

Review decision and discussion with
M. Spence re: timetable and appeal
issues and stay

KBP

08/11/18

$375.00

0.70

$262.50

Review and consider Decision from
J. McEwen; review and consider
emails from A. Consoli regarding
same; review and consider emails
from M Spence regarding appeal
motion.

MES

08/11/18

$375.00

1.20
1.20

$450.00

Receive and review decision of
Justice McEwen re: fresh evidence
motion; Exchange emails with A.
Consoli, S. Graff, K. Plunkett re:
same; Review and consider next
steps for motion in Court of Appeal;
Email to M. Solmon with proposed
timetable for motion

Aird & BERLIS
Berlis LLP
AIRD
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Account No.
No. 620716

TIME

VALUE

DESCRIPTION

$375.00

0.20

$75.00

Receive emails from M. Solmon and
S. Graff re: appeal motion

12/11/18
12/11/18

$375.00

1.00
1.00

$375.00

Consider form of motion in Court of
Appeal; Instruct
Instruct M. Carinci re:
drafting materials for motion in Court
of Appeal; Email to M. Solmon re:
timetable; Telephone call with M.
Solmon re: same

SLG

13/11/18
13/11/18

$595.00

0.20

$119.00

Email with M. Solomon on timetable

MES

13/11/18
13/11/18

$375.00

0.50

$187.50

Various discussions and exchange
of emails with M. Carinci re: motion
materials for Court of Appeal;
Exchange emails with M. Solmon re:
timetable

MC

14/11/18
14/11/18

$250.00

6.60

$1,650.00

MES

14/11/18
14/11/18

$375.00

0.60

$225.00

Receive draft materials from M.
Carinci; Email to M. Solmon;
Telephone call with M. Solmon re:
timetable for Court of Appeal motion

MES

15/11/18
15/11/18

$375.00

0.50

$187.50

Telephone call with S. Graff re:
schedule and strategy for motion in
Court of Appeal; Receive emails and
affidavit from M. Solmon's office re:
same

SLG

16/11/18
16/11/18

$595.00

0.50

$297.50

Address appear and timing and
procedural issues

MES

16/11/18
16/11/18

$375.00

0.50

$187.50

Receive notice of motion re: Court of
Appeal motion; Receive notice of
appeal re: fresh evidence motion;
Discuss with K. Plunkett; Email to
clients re: same; Email to M. Solmon
re: consolidating motions

MES

19/11/18
19/11/18

$375.00

0.20

$75.00

Receive email and voicemail from
M. Solmon re: appeal materials

MES

20/11/18

$375.00

0.20

$75.00

Receive email and voicemail from
M. Solmon re: appeal materials

MES

21/11/18

$375.00

0.20

$75.00

Telephone call with M. Solmon's
office re: timetable for delivery of
motion materials

LAWYER

DATE

MES

09/11/18

MES
MBS

RATE/
HOUR

Draft notice of motion, factum, and
receiver's fifth report.

AIRD
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Account No,
No. 620716

LAWYER

DATE

MES
MBS

22/11/18

MES
MBS

RATE/
HOUR

TIME

VALUE

DESCRIPTION

$375.00

0.20

$75.00

Telephone calls with M. Solmon's
office re: date for motions in Court of
Appeal and discuss with S. Graff

23/11/18

$375.00

0.20

$75.00

Exchange emails with C. Mazur and
A. Consoli re: motions in Court of
Appeal

MES
MBS

27/11/18

$375.00

0.10

$37.50

Email to M. Solmon re: motion
materials

MES
MBS

28/11/18

$375.00

1.80
1.80

$675.00

MC

29/11/18

$250.00

4.60

$1,150.00

SLG

29/11/18

$595.00

0.30

$178.50

Discussion with M. Spence re
materials and response

KBP

29/11/18

$375.00

1.10
1.10

$412.50

Review and consider factum from
SusGlobal; attend call with M.
Spence regarding same.

MES
MBS

29/11/18

$375.00

1.80
1.80

$675.00

Review factum and consider law to
be addressed; Instruct
Instruct M. Carinci re:
additional research; Discussions
with S. Graff re: issues to be
addressed; Draft factum

MES
MBS

30/11/18

$375.00

1.70
1.70

$637.50

Continue drafting factum for appeal;
Receive service of revised factum
for first motion; Receive service of
factum for fresh evidence motion

MC

03/12/18

$250.00

2.40

$600.00

Prepare brief of authorities and
revise citations and references in
factums.

SLG

03/12/18

$595.00

0.30

$178.50

Review with M. Spence; preparation
of report

DH

03/12/18

$225.00

0.20

$45.00

Office discussion with M. Spence re
costs outline; Discussion with D.
McMillan re same; Attend to
obtaining dockets for review

Exchange emails with M. Solmon's
office re: delivery of motion
materials; Receive and review
motion records and factum
Research on whether section 215 of
the Bankruptcy and Insolvency
Insolvency Act
applies to court-appointed receivers
and on the paramountcy doctrine in
a bankruptcy context.

Aird & BERLIS
Berlis LLP
AIRD
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Account No.
No. 620716

RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

KBP

03/12/18

$375.00

1.90
1.90

$712.50

MES
MBS

03/12/18

$375.00

2.80

$1,050.00

SLG

04/12/18

$595.00

1.00
1.00

$595.00

Review of factum and comment on
same

SLG

04/12/18

$595.00

1.00
1.00

$595.00

Review and revise factum

DH

04/12/18

$225.00

1.50
1.50

$337.50

Review dockets; Begin to prepare
costs outline for motions returnable
December 7, 2018

KBP

04/12/18

$375.00

1.30
1.30

$487.50

Review and consider draft factum;
review and consider revised motion
record from SusGlobal in light of
appeals and facta.

MBS
MES

04/12/18

$375.00

6.70

$2,512.50

DH

05/12/18

$225.00

0.10

$22.50

KBP

05/12/18

$375.00

0.90

$337.50

MES
MBS

05/12/18

$375.00

4.30

$1,612.50

Continue drafting and finalize factum
for main motion at Court of Appeal;
Arrange for service of same;
Exchange emails and telephone
calls with M. Solmon re:
adjournment of motion; Exchange
emails with clients re: adjournment
of motion; Drafting of factum for
motion re: fresh evidence decision

MC

06/12/18

$250.00

2.00

$500.00

Revise citations in factum for motion
in main appeal.

Review and consider responding
motion and factum from SusGlobal.
Draft sixth supplement to fourth
report and discuss with K. Plunkett
and S. Graff; Email to C. Mazur and
A. Consoli re: same; Telephone call
with C. Mazur and A. Consoli and
revise report in accordance with
comments; Serve sixth supplement
to fourth report; Continue drafting
factum for motion in Court of Appeal

Continue review of SusGlobal
Belleville materials, case law, and
draft factum for motion in Court of
Appeal
Emails to timekeepers to input
dockets to finalize costs outline
Review and consider appeal facta.

AIRD
Aird & BERLIS
Berlis LLP
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Account No.
No. 620716

RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

MES
MBS

06/12/18

$375.00

1.10
1.10

$412.50

Finalize
Pinalize factum for Court of Appeal
motion re: fresh evidence decision
and arrange for service and filing of
same; Exchange emails with M.
Solmon re: adjournment of hearing

DH

07/12/18

$225.00

0.40

$90.00

Emails to and from M. Spence;
Telephone call with D. McMillan;
Finalize costs outline on a partial,
substantial and full indemnity basis;
Email to M. Spence re same

KBP

07/12/18

$375.00

1.90
1.90

$712.50

Review and prepare for appeal
hearing returnable December 10,
10,
2018; email exchange with M.
Spence regarding same.

MES
MBS

07/12/18

$375.00

0.50

$187.50

Discussions with S. Graff and K.
Plunkett re: hearing of motions;
Receive supplementary brief of
authorities

KBP

08/12/18

$375.00

2.50

$937.50

Review and prepare for Court of
Appeal motion returnable December
10, 2018; attend call with M. Spence
10,
to discuss same.

MES
MBS

08/12/18

$375.00

2.00

$750.00

Review cases and prepare for
hearing of motion; Exchange of
emails and telephone calls with K.
Plunkett re: same

SLG

09/12/18

$595.00

1.00
1.00

$595.00

Telephone call with M. Spence to
review submissions for Monday's
court of appeal attendance; review
argument and addition brief from M.
Solomon

KBP

09/12/18

$375.00

4.00

$1,500.00

Review Appellants Factum and
Book of Authorities; review and
consider court materials and prepare
for leave hearing returnable
December 10,
10, 2018; attend call with
M. Spence to discuss same.

MES
MBS

09/12/18

$375.00

3.10

$1,162.50

Continue preparation for motions in
Court of Appeal; Discussions and
exchange of emails with S. Graff re:
same; Discussions and exchange of
emails with K. Plunkett re: same;
Draft submissions for motion

Aird & BERLIS
Berlis LLP
AIRD
Page 6 OF
of ACCOUNT
Account No.
No. 620716
PAGE

DESCRIPTION

TIME

VALUE

$375.00

6.00

$2,250.00

Prepare and attend Appeal Motions;
attend meeting with client to discuss
same.

10/12/18
10/12/18

$375.00

8.00

$3,000.00

Prepare for and attend at motions
before Court of Appeal; Report to
clients re: same

SLG

14/12/18
14/12/18

$595.00

0.30

$178.50

Review notice of motion from M.
Solomon to set aside order of C of A

MES

14/12/18
14/12/18

$375.00

1.00
1.00

$375.00

Receive and review notices of
motion re: appeal of Justice Watts'
decision; Exchange emails with K.
Plunkett and S. Graff re: same

SLG

17/12/18
17/12/18

$595.00

0.30

$178.50

Telephone call with M. Spence re
costs of appeal and position on
motion and due date

DH

17/12/18
17/12/18

$225.00

0.10

$22.50

MES

17/12/18
17/12/18

$375.00

0.80

$300.00

Receive emails from M. Solmon re:
extension of time to file notice of
motion; Consider response and
discuss with S. Graff and K.
Plunkett; Email to A. Consoli re:
recommended approach; Instruct
Instruct D.
Hewer re: preparing draft orders re:
costs

DH

18/12/18
18/12/18

$225.00

1.50
1.50

$337.50

Multiple emails to and from M.
Spence; Review endorsements and
decisions; Review file and exhibit
books; Preparation of draft orders
and cost award from the motions
heard on February 21, 2018 and
September 21, 2018

KBP

18/12/18
18/12/18

$375.00

0.70

$262.50

Review and respond to emails from
M. Solmon regarding motion to set
aside appeal orders; review and
consider judgments.

MES

18/12/18
18/12/18

$375.00

1.20
1.20

$450.00

Consider approach to motion to
extend time to file notice of motion to
reconsider Court of Appeal decision;
Discussions with S. Graff and K.
Plunkett re: same; Exchange emails
and voicemail to A. Consoli re:

LAWYER

DATE

KBP

10/12/18
10/12/18

MES

RATE/
HOUR

Email from K. Plunkett re draft
orders

AIRD
Aird & BERLIS
Berlis LLP
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Account No.
No. 620716

LAWYER

DATE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

same; Email to M. Solmon re:
position on motion; Correspondence
with M. Salmon's
Solmon's office re: date for
motion and receive and review
notices of motion
KBP

23/12/18

TOTAL:

$375.00

0.70

$262.50

89.60

$32,329.00

Hours

Name

0.60
22.00
5.20
42.40
15.60
15.60
3.80

Jeffrey K. Merk (JKM)
Kyle B. Plunkett (KBP)
Steven L. Graff (SLG)
Miranda E. Spence (MES)
(MBS)
Monica Carinci (MC)
Daniella Hewer (DH)

Review and provide comments on
email summary regarding response
to SusGlobal motions to set aside;
email exchange with S. Graff and M.
Spence reagrding strategy.

Rate
$550.00
$375.00
$595.00
$375.00
$250.00
$225.00

Value
$330.00
$8,250.00
$3,094.00
$15,900.00
$3,900.00
$855.00

$32,329.00
$4,202.77

OUR FEE
HST at 13%
13%
Dl
DI
SBURSEMENTS
Subject to HST
Photocopies - Local
Photocopies
Imaging/Scanning
Imaging/Scanning
Binding and Tabs
Deliveries/Parss
Reproduction Services

$145.25
$493.00
$677.50
$85.50
$8.00
$16.45

AIRD
Aird & BERLIS
Berlis LLP
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Account No.
No. 620716

Total Disbursements
HST at 13%
13%
AMOUNT NOW DUE

$1,425.70
$1,425.70
$185.34
$38,142.81
$38,142.81

OUR ACCOUNT HEREIN

eq
rlit
s

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
IN
IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST
INTEREST WILL BE CHARGED AT THE RATE OF 1.5%
1.5% PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS
IS ONE MONTH AFTER THIS ACCOUNT IS
IS DELIVERED.
DELIVERED.
GST / HST Registration # 12184
12184 6539 RT0001
RT0001

NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2.
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR. Please include the account number as reference.
34755559.1
34755559.1

IN
IN ACCOUNT WITH:

AIRD BERLIS

1

Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
1H1
Account No.: 623332

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266
13137/137266

February 15,
15, 2019
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended January 31,
2019
LAWYER

DATE

RATE/
HOUR

TIME

VALUE DESCRIPTION

MC

03/12/18

$250.00

2.90

$725.00

MES

22/12/18

$375.00

0.20

$75.00

MES

23/12/18

$375.00

2.00

$750.00

Review SusGlobal motion record,
review applicable case law, and
consider strategy; Email to S. Graff
and K. Plunkett re: same

MES

24/12/18

$375.00

0.50

$187.50

Exchange emails with S. Graff and
K. Plunkett re: response to
SusGlobal motion to extend time for
filing

MES

28/12/18

$375.00

0.40

$150.00

Email to C. Mazur and A. Consoli re:
proposed strategy on motion to
extend time for filing; Receive emails
from C. Mazur and A. Consoli re:
same

KBP

02/01/19

$375.00

0.80

$300.00

Review and consider endorsements
from Justice Watts; review and
consider book of authorities from
SusGlobal.

SLG

03/01/19

$595.00

0.20

$119.00

Review emails on outcome of Court
Attendance

Revise citations in factum for motion
in main appeal.
Exchange emails with S. Graff re:
position on motion

Aird & BERLIS
Berlis LLP
AIRD
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Account No,
No. 623332

RATE/
HOUR

TIME

VALUE DESCRIPTION

LAWYER

DATE

KBP

03/01/19

$375.00

0.70

$262.50

MES

03/01/19

$375.00

4.20

$1,575.00

Prepare for and attend at Court of
Appeal to address SusGlobal motion
to extend time to file notice of
appeal; Report to clients re same

KBP

04/01/19

$375.00

0.60

$225.00

Review and consider emails from M.
Spence regarding research and
appeal period.

SLG

07/01/19

$595.00

0.30

$178.50

Review reasons for decision of
Court of Appeal

KBP

07/01/19

$375.00

0.30

$112.50

Review and consider reasons from
J. Watts regarding appeal; email
exchange with A. Consoli regarding
update.

MES

07/01/19

$375.00

0.70

$262.50

Receive and review reasons for
decision of Justice Watt and email to
clients re: same; Correspondence
with Court re: typo in reasons;
Correspondence with M. Solmon re:
delivery of argument for Justice
Fairburn

SLG

08/01/19

$595.00

0.50

$297.50

Review email re enforcement of cost
orders and disposition of C of A

MES

08/01/19

$375.00

0.20

$75.00

MES

11/01/19
11/01/19

$375.00

0.40

$150.00

Telephone call and receipt of email
from R. Joshi re: delivery of
submissions re: "merits"
“merits” of panel
appeal; Consider issues arising from
Third Eye case

KBP

15/01/19
15/01/19

$375.00

1.00
1.00

$375.00

Review and consider written
submissions from SusGlobal
regarding responding motion.

MES

15/01/19
15/01/19

$375.00

0.70

$262.50

Receive and review additional
written submissions of SusGlobal;
Discuss with K. Plunkett; Email to
clients re: same

Review and consider jurisprudence
on SusGlobal grounds for further
appeal; review and respond to
emails from M. Spence.

Exchange emails with C. Mazur re:
decision and costs awards

Aird & BERLIS
Berlis LLP
AIRD
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Account No.
No. 623332

RATE/
HOUR

TIME

VALUE DESCRIPTION

LAWYER

DATE

KBP

16/01/19
16/01/19

$375.00

1.00
1.00

$375.00

Review and consider jurisprudence
in response to written submissions
by SusGlobal; review case law and
facta re Third Eye Case; discuss
same with M. Spence.

MES
MBS

16/01/19
16/01/19

$375.00

0.30

$112.50

Receive email from C. Mazur and
consider issues arising from M.
Solmon's legal position on motion to
panel

KBP

17/01/19
17/01/19

$375.00

1.00
1.00

$375.00

Review and consider draft
responding submissions; email
exchange with M. Spence regarding
case law and Third Eye facta.

MES
MBS

17/01/19
17/01/19

$375.00

0.10

$37.50

MC

18/01/19
18/01/19

$250.00

1.00
1.00

$250.00

Attend Ontario Court of Appeal to
file written submissions.

MES
MBS

18/01/19
18/01/19

$375.00

1.70
1.70

$637.50

Draft responding submissions re:
merits of panel appeal; Exchange
emails with clients and K. Plunkett
re: same; Arrange for service and
filing of same

SLG

19/01/19
19/01/19

$595.00

0.20

$119.00

Email and submission on extension

SLG

24/01/19

$595.00

0.10

$59.50

KBP

24/01/19

$375.00

1.00
1.00

$375.00

Review and consider endorsement
of J. Fairburn; email exchange with
M. Spence regarding next steps.

MBS
MES

24/01/19

$375.00

1.00
1.00

$375.00

Receive endorsement of Justice
Fairburn and email to clients re:
same; Correspondence with Court
and opposing counsel re: motion
dates

KBP

25/01/19

$375.00

0.50

$187.50

Attend call with M. Spence to
discuss responding materials for
court of appeal; review and consider
emails from Susglobal counsel
regarding appeal materials.

Receive letter from M. Solmon's
office re: additional case

Emails re coordination of hearing
date

AIRD
Aird & BERLIS
Berks LLP
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of ACCOUNT
Account No.
No. 623332
PAGE

VALUE DESCRIPTION

DATE

MES
MBS

25/01/19

$375.00

1.20
1.20

$450.00

Correspondence with Court re:
available hearing dates; Review
case law and consider response to
upcoming panel motion; Receive
email from R. Joshi enclosing draft
orders

SLG

28/01/19

$595.00

0.40

$238.00

Meeting with M. Spence and K.
Plunkett re strategy, approach,
materials and file

KBP

28/01/19

$375.00

2.00

$750.00

Review and consider email from
motion record from SusGlobal;
attend meeting with working group
to strategize response.

MBS
MES

28/01/19

$375.00

2.80

$1,050.00

Revise draft Order of Justice Watt;
Receive motion records for panel
motion; Legal research; Strategy
meeting with S. Graff and K.
Plunkett re: response to panel
motion

MBS
MES

30/01/19

$375.00

1.20
1.20

$450.00

32.10

$11,924.00

TOTAL:

Name
Monica Carinci (MC)
(MBS)
Miranda E. Spence (MES)
Kyle B. Plunkett (KBP)
Steven L. Graff (SLG)
OUR FEE
Discount on Fees

RATE/
HOUR

TIME

LAWYER

Hours
3.90
17.60
17.60
8.90
1.70
1.70

Review motion record of SusGlobal
and email to clients re: same;
Consider response and arrange for
filing of responding motion record;
Further legal research

Rate
$250.00
$375.00
$375.00
$595.00

Value
$975.00
$6,600.00
$3,337.50
$1,011.50
$11,924.00
($1,192.40)
$10,731.60

HST at 13%

$1,395.11
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Account No.
No. 623332

DISBURSEMENTS
Subject to HST
Taxi
Photocopies
Binding and Tabs
Photocopies - Local
Imaging/Scanning
Imaging/Scanning

$8.41
$8.41
$18.00
$33.50
$162.25
$6.50

Total Disbursements
HST at 13%
13%
AMOUNT NOW DUE

$228.66
$29.73
$12,385.10

THIS IS OUR A
ACCOUNT
CQU' T HEREIN
Aird & Berlis LLP

Steven
Steven Li
L. Graff
E.&O../
E.&O.E.
(

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT

INACCORDANCEWiTH
IMACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5%
1.5% PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS
IS ONE MONTH AFTER THIS ACCOUNT IS
IS DELIVERED.
GST / HST Registration #
#12184
12184 6539 RT0001
RT0001
NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD
ID Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2.
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR. Please include the account number as reference.
35213177.1
35213177.1

1

IN ACCOUNT WITH:

AIRD BERLIS I

Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500
416,863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
1H1
Account No.: 628289

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266
13137/137266

March 26, 2019
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended March 22, 2019
TIME

VALUE

$375.00

1.00
1.00

$375.00

Email and telephone call with M. Solmon re:
motion to extend time to file notice of motion;
Review of materials; Receive and review
endorsement of Justice Watt and email to
clients re: same

30/01/19

$375.00

0.30

$112.50

Review and consider draft responding record;
review and consider emails from client.

MES

31/01/19

$375.00

0.30

$112.50

Arrange for service and filing of responding
motion record

KBP

04/02/19

$425.00

0.60

$255.00

Review and consider jurisprudence in
preparation for appeal hearing; email
exchange with M. Spence regarding same.

MES

05/02/19

$450.00

0.30

$135.00

Review proposed revisions to order and
exchange emails with R. Joshi and court staff
re: same

MES

06/02/19

$450.00

1.00
1.00

$450.00

Exchange emails with Court office and M.
Solmon re: form of Watt J.'s order; Receive
and review factum of SusGlobal for motion
before Court of Appeal and email to clients re:
same

MC

07/02/19

$250.00

5.40

$1,350.00

Research on cases cited in decision being
appealed and articles on the purpose of
section 243 of the Bankruptcy and Insolvency
Insolvency
Act.

LAWYER

DATE

MES

02/01/19

KBP

RATE/
HOUR

DESCRIPTION

Aird & BERLIS
Berlis LLP
AIRD
Page 2 OF
of ACCOUNT
Account No.
No. 628289
PAGE

TIME

VALUE

$425.00

1.10
1.10

$467.50

07/02/19

$450.00

3.80

$1,710.00

MC

08/02/19

$250.00

2.50

$625.00

Research Supreme Court of Canada cases
for purpose behind section 243 and
commentary on the purpose behind section
243.

KBP

08/02/19

$425.00

2.10

$892.50

Review jurisprudence for responding factum;
review and consider compendium of
SusGlobal; attend meeting with M. Spence to
discuss responding factum framework.

MES
MBS

08/02/19

$450.00

1.50
1.50

$675.00

Consider response to SusGlobal motion and
office conference with K. Plunkett re: same;
Continue legal research; Review
correspondence from M. Solmon re: revisions
to factum; Receive issued and entered Order
from Court of Appeal

MES
MBS

09/02/19

$450.00

1.50
1.50

$675.00

Continue legal research and review of
authorities for responding factum

KBP

10/02/19
10/02/19

$425.00

1.80
1.80

$765.00

Review and prepare for responding factum by
reviewing case law and appellants brief of
authorities.

MES
MBS

10/02/19
10/02/19

$450.00

$5,625.00

Draft responding factum for SusGlobal motion
in Court of Appeal, and review law and
authorities for use in factum; Instruct M.
Carinci re: legal research

LAWYER

DATE

KBP

07/02/19

MES
MBS

RATE/
HOUR

12.50
12.50

DESCRIPTION

Review and consider factum of SusGlobal;
discuss with M. Spence.
Continue review and consideration of
SusGlobal factum and law cited therein;
Instruct
Instruct students re: research

BC

11/02/19
11/02/19

$250.00

2.20

$550.00

Preparation of materials for filing at Ontario
Court of Appeal per request of M Spence;
Attend Ontario Court of Appeal to file motion
materials per request of M Spence

SLG

11/02/19
11/02/19

$650.00

0.50

$325.00

Review responding factum

DH

11/02/19
11/02/19

$225.00

1.10

$247.50

Emails to and from M. Spence; Review file;
Begin to prepare costs outline on a partial and
substantial indemnity basis for motion
returnable February 15,
15, 2019

KBP

11/02/19
11/02/19

$425.00

1.30
1.30

$552.50

Review and provide comments on responding
factum; attend meeting with M. Spence to
discuss same.

AIRD
Aird & BERLIS
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PAGE
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Account No.
No. 628289

LAWYER

DATE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

MES
MBS

11/02/19
11/02/19

$450.00

6.40

$2,880.00

Continue drafting factum; Instruct
Instruct students re:
preparation of brief of authorities and
compendium; Office conferences with K.
Plunkett and S. Graff re: revisions to factum;
Finalize and arrange for service of factum and
brief of authorities

MC

12/02/19
12/02/19

$250.00

4.50

$1,125.00

Prepare brief of authorities, compendium, and
revise factum to include references to these
materials.

BC

12/02/19
12/02/19

$250.00

1.10
1.10

$275.00

Attend Ontario Court of Appeal to file motion
materials per request of M Spence; Follow up
email to M Spence re filing at Ontario Court of
Appeal

KBP

12/02/19
12/02/19

$425.00

1.60
1.60

$680.00

Review and consider email from A. Consoli
Consol!
regarding redemption of share options; review
and prepare for appeal hearing.

MBS
MES

12/02/19
12/02/19

$450.00

0.50

$225.00

Address service and filing of court materials

SLG

13/02/19
13/02/19

$650.00

0.30

$195.00

Assess attendance on appeal; organize and
review materials

SLG

13/02/19
13/02/19

$650.00

1.00
1.00

$650.00

Commence review of facta in prep for Court of
Appeal attendance

DH

13/02/19
13/02/19

$225.00

0.60

$135.00

Emails to assistants re update of dockets;
Continue to prepare costs outline for motion
returnable February 15,
15, 2019; Email to M.
Spence re same

JKM

13/02/19
13/02/19

$550.00

0.60

$330.00

Meeting with K. Plunkett re sale of Sus Global
shares and next steps

KBP

13/02/19
13/02/19

$425.00

1.40
1.40

$595.00

Attend call with client team to discuss share
redemption options; review and consider
email exchanges with U.S. counsel;
discussions with M. Spence regarding case
law for appeal hearing; review and prepare for
appeal hearing.

MES
MBS

13/02/19
13/02/19

$450.00

0.30

$135.00

Review new case for use on motion;
Discussion with S. Graff re: attendance

SLG

14/02/19
14/02/19

$650.00

1.50
1.50

$975.00

Preparation for Court of Appeal hearing

DH

14/02/19
14/02/19

$225.00

0.30

$67.50

Emails to and from M. Spence; Revise costs
outline

AIRD
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LAWYER

DATE

RATE/
HOUR

JKM

14/02/19
14/02/19

$550.00

0.20

$110.00

Email to C. Mazur re T. Ho as US counsel;
Telephone call with T. Ho re same

KBP

14/02/19
14/02/19

$425.00

0.60

$255.00

Review and respond to email from M. Spence
regarding appeal materials; review and
consider emails from A. Consoli regarding
share options.

MES
MBS

14/02/19
14/02/19

$450.00

5.50

$2,475.00

Prepare for hearing of motion to review
decision of Justice Watt; Review and revise
cost outline; Email to M. Solmon re: additional
decision to be relied upon; Review of all facta
and case law and draft submissions;
Discussions with S. Graff re: issues to be
addressed

SLG

15/02/19
15/02/19

$650.00

3.00

$1,950.00

Prepare for and attend at Court of Appeal on
motion to set aside decision of Justice Watt

MES
MBS

15/02/19
15/02/19

$450.00

3.50

$1,575.00

Prepare for and attend at Court of Appeal for
motion to review decision of Justice Watt;
Email to clients re: same

KBP

25/02/19

$425.00

0.30

$127.50

Review and respond to email request from
client regarding SPA payments.

KBP

26/02/19

$425.00

0.30

$127.50

Attend update call with client to discuss
administrative matters.

KBP

28/02/19

$425.00

0.30

$127.50

Review and consider emails from client
regarding transfer of securities; email
exchange regarding SPA and yearly paymnet.

TOTAL:

Name
Miranda E. Spence (MES)
Kyle B. Plunkett (KBP)
Monica Carinci (MC)
Brandon Carter (BC)
Steven L. Graff (SLG)
Daniella Hodgson (DH)
Jeffrey K. Merk (JKM)

TIME

74.60

Hours
38.10
11.70
11.70
12.40
12.40
3.30
6.30
2.00
0.80

VALUE

DESCRIPTION

$30,915.00

Rate
($375/Jan - $450/Feb) $447.44
($375/Jan - $425/Feb) $423.72
$250.00
$250.00
$650.00
$225.00
$550.00

Value
$17,047.50
$4,957.50
$3,100.00
$825.00
$4,095.00
$450.00
$440.00
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Aird & BERLIS
Berlis LLP
PAGE
Page 5 OF
of ACCOUNT
Account

No.
No. 628289

OUR FEE
Discount on Fees

$30,915.00
$30,915.00
($2,000.00)
($2,000.00)
$28,915.00

13%
HST at 13%

$3,758.95

DISBURSEMENTS
Subject to HST
Photocopies
Binding and Tabs
Photocopies - Local
Imaging/Scanning
Deliveries/Parss
Reproduction Services
Taxi

$633.50
$125.25
$545.50
$137.25
$4.00
$120.92
$15.21
$15.21

Total Disbursements
HST at 13%
13%
AMOUNT NOW DUE

THIS I
Aird St E

$1,581.63
$205.61
$205.61
$34,461A9
$34,461.19

^ACCOUNT
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PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
teCORDANCE'WTfH
1.5% PER ANNUM ON
H THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5%
CCORDANCE
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.
GST / HST Registration # 12184
12184 6539 RT0001
RT0001

NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR. Please include the account number as reference.
Ontario, M5K 1A2.
35574543.1
35574543.1
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IN ACCOUNT WITH:

AIRD BERLIs]
AIRD BERLIS
Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
1H1
Account No.: 632304

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266
13137/137266

April 30, 2019
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended April 29, 2019

RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

MES

26/03/19

$450.00

0.50

$225.00

DH

02/04/19

$225.00

0.10

$22.50

Email from M. Spence

MES

02/04/19

$450.00

0.20

$90.00

Receive email from M. Solmon re:
form of order and instruct D. Hewer
re: issuing same

DH

03/04/19

$225.00

0.50

$112.50

Revise various orders and per M.
Solmon's changes; Finalize same;
Email to M. Spence; Preparation of
memo to P. Williams

MES

03/04/19

$450.00

0.10

$45.00

PW

03/04/19

$180.00

1.00
1.00

$180.00

Submitted three Orders for issuance
and entry

MES

05/04/19

$450.00

0.10

$45.00

Receive email from Court of Appeal
re: release of decision

SLG

08/04/19

$650.00 '

1.00
1.00

$650.00

Review decision of the Court

KBP

08/04/19

$425.00

0.50

$212.50

Review and consider Court of
Appeal decision and forward same
to stakeholders.

Review and revise draft orders and
email to M. Solmon re: same

Arrange for orders to be issued
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RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

MES
MBS

08/04/19

$450.00

0.50

$225.00

Receive and review decision of
Court of Appeal; Email to clients re:
same

KBP

09/04/19

$425.00

0.40

$170.00

Review and consider emails from
client team regarding Court of
Appeal decision and next steps.

DH

10/04/19
10/04/19

$225.00

0.20

$45.00

KBP

10/04/19
10/04/19

$425.00

0.30

$127.50

Attend call with M. Spence regarding
collection of cost award; review and
consider emails from client team;
attend call with S. Venton.

MES
MBS

10/04/19
10/04/19

$450.00

0.30

$135.00

Exchange emails with S. Graff and
K. Plunkett and telephone call with
K, Plunkett re: costs awards
K.

SLG

11/04/19
11/04/19

$650.00

0.30

$195.00

Address cost recovery

DH

11/04/19
11/04/19

$225.00

0.20

$45.00

MES
MBS

11/04/19
11/04/19

$450.00

0.50

$225.00

Review orders re: outstanding costs
amounts and draft letter to M.
Solmon re: same; Discuss with S.
Graff and K. Plunkett and issue
letter to M. Solmon

KBP

12/04/19
12/04/19

$425.00

0.50

$212.50

Review and consider draft email to
SusGlobal regarding redemption of
shares; review and consider emails
from client team.

KBP

16/04/19
16/04/19

$425.00

0.30

$127.50

Email exchange regarding
enforcement of cost award; email
exchange with client team.

MES
MBS

16/04/19
16/04/19

$450.00

0.20

$90.00

Exchange voicemails with M.
Solmon re: payment of costs

SLG

17/04/19
17/04/19

$650.00

0.10

$65.00

Address shares in SusGlobal

Emails to and from M. Spence;
Email to P. Williams re follow up
status on orders for issuance by
Justice McEwen; Voicemail from P.
Williams re same

Receive and review issued orders;
Reporting email to M. Spence re
same

Aird & BERLIS
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No. 632304

TIME

VALUE

$425.00

0.60

$255.00

Review and consider draft email
from client regarding missing wells
and share redemption; review and
consider emails from client team.

17/04/19
17/04/19

$450.00

0.40

$180.00

Exchange emails with S. Graff, K.
Plunkett, M. Solmon re: enforcement
of costs awards

BC

18/04/19
18/04/19

$325.00

0.60

$195.00

[A104] Review/Analyze attend to
issuance of three writs in Belleville
with D. Hewer

SLG

18/04/19
18/04/19

$650.00

0.80

$520.00

Telephone call with C. Mazur, A.
Consoli and K. Plunkett re steps
towards enforcement of judgment
and shares; draft email of intended
course of action

DH

18/04/19
18/04/19

$225.00

0.70

$157.50

Emails to and from M. Spence;
Telephone call with M. Spence re
enforcement of writs; Attend to filing
of writ re Order dated July 3, 2018;
Email to B. Chung re issuance of
same

DH

18/04/19
18/04/19

$225.00

0.50

$112.50

Attend to filing of writ re Order dated
November 8, 2018; Email to B.
Chung re issuance of same

DH

18/04/19
18/04/19

$225.00

0.50

$112.50

Attend to filing of writ re Order dated
December 10,
10, 2018; Email to B.
Chung re issuance of same

DH

18/04/19
18/04/19

$225.00

0.10

$22.50

Issuance of writs with B. Chung and
reporting email to M. Spence re
same

DH

18/04/19
18/04/19

$225.00

0.20

$45.00

Emails to and from M. Spence re
garnishments and last known
address of debtor; Review of
corporate reports from S. Morris

DH

18/04/19
18/04/19

$225.00

2.50

$562.50

LAWYER

DATE

KBP

17/04/19
17/04/19

MBS
MES

RATE/
HOUR

DESCRIPTION

Draft affidavit re garnishment of
order from July 3, 2018; Draft notice
of garnishment, requisition and
garnishee statement re same

AIRD
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RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

SRM

18/04/19
18/04/19

$275.00

0.50

$137.50

Order, review and report on PPSA
searches for Susglobal Energy
Belleville Ltd. and Susglobal Energy
Canada Corp.

KBP

18/04/19
18/04/19

$425.00

0.70

$297.50

Attend call with client team to
discuss enforcement steps to
recover cost awards against
SusGlobal; review and consider
emails from client team regarding
well matters and Stantec.

MES

18/04/19
18/04/19

$450.00

0.80

$360.00

Discussions with S. Graff and K.
Plunkett re enforcement of costs
orders; Instruct
Instruct D. Hewer re:
registration of writs and issuance of
garnishment notices

MES

21/04/19

$450.00

0.20

$90.00

Revise email to C. Mazur and A.
Consoli re: status and enforcement
of costs awards

SLG

22/04/19

$650.00

0.20

$130.00

Complete email re pursuit of cost
recovery

DH

22/04/19

$225.00

2.00

$450.00

Draft affidavit re garnishment of
order from November 8, 2018; Draft
notice of garnishment, requisition
and garnishee statement re same;
Preparation of memo to P. Williams
re issuance of same and
garnishment for July 3, 2018

DH

22/04/19

$225.00

1.40
1.40

$315.00

Review of appeal order dated
December 10,
10, 2018; Emails to and
from M. Spence; Telephone call with
P. Williams re same; Draft memo re
having order entered in superior
court; Preparation of affidavit,
affidavit,
requisition and notice of
garnishment re same

MES

22/04/19

$450.00

0.30

$135.00

Instruct
Instruct D. Hewer re: enforcement of
costs awards

SLG

23/04/19

$650.00

0.10

$65.00

Emails with C. Mazur and S. Venton

DH

23/04/19

$225.00

0.40

$90.00

Receive certified and entered order
re Appeal dated December 10,
10,
2018; Advise M. Spence re same;
Finalize garnishment materials re
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LAWYER

DATE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

Order dated December 10,
10, 2018;
Preparation of memo to P. Williams
re issuance of same
KBP

23/04/19

$425.00

0.60

$255.00

DH

24/04/19

$225.00

0.30

$67.50

Receive and review issued
garnishment re orders dated July 3
and November
Novembers,
8, 2018; Preparation
of service letters re same; Compile
packages for service

DH

25/04/19

$225.00

0.40

$90.00

Receive and review issued
garnishment re orders dated
December 10,
10, 2018; Preparation of
service letter re same; Service of
same; Preparation of affidavits of
service re all issued garnishments;
Reporting email to M. Spence

KBP

25/04/19

$425.00

0.40

$170.00

Review and consider emails from
SusGlobal; email exchange with
client team regarding same.

MES

25/04/19

$450.00

0.20

$90.00

Receive garnishment notices and
email to clients re: same

SLG

26/04/19

$650.00

0.20

$130.00

Review emails re collection of cost
awards

DH

26/04/19

$225.00

0.20

$45.00

KBP

26/04/19

$425.00

0.40

$170.00

DH

29/04/19

$225.00

0.10

$22.50

24.10

$8,517.50

TOTAL:

Review and consider emails from
client team regarding cost awards;
review and respond to emails from
S. Venton regarding same.

Preparation of service letter on
debtor; Compile package for service;
Arrange for service of same
Review further correspondence
between client and SusGlobal;
review and respond to emails from
client team.
Prepare affidavit of service re
materials served on debtor for
garnishment
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Name

Hours

Miranda E. Spence (MES)
Daniella Hodgson (DH)
Patrick Williams (PW)
Steven L. Graff (SLG)
Kyle B. Plunkett (KBP)
Brian Chung (BC)
Shannon R. Morris (SRM)

4.30
10.30
10.30
1.00
1.00
2.70
4.70
0.60
0.50

Rate
$450.00
$225.00
$180.00
$650.00
$425.00
$325.00
$275.00

Value
$1,935.00
$2,317.50
$180.00
$1,755.00
$1,997.50
$195.00
$137,50
$137.50

OUR FEE
Discount on Fees

$8,517.50
($1,000.00)
$7,517.50

HST at 13%
13%

$977.28

DISBURSEMENTS
COST INCURRED ON YOUR BEHALF AS AN AGENT
Search Under P.P.S.A.
Due Diligence-Gov Fee
Filing Writ
Notice of Garnishment

$16.00
$24.00
$519.08
$438.00

Total Agency Costs

$997.08

Subject to HST
Photocopies - Local
Service Provider Fee
Due Diligence
Bankruptcy Search
Bar-eX Transaction Fee
Corporate Search
Total Disbursements
HST at 13%
13%
AMOUNT NOW DUE

$7.25
$9.00
$36.00
$152.00
$89.77
$10.00
$304.02
$304.02
$39.52
$39.52
$9,835.40

THIS IS OpiR ACCOUNT HEREIN
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Air))
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E.&O.E.
/l I
PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
IN AC,GORDANCE
ACCORDANCE'WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5%
AQ
1.5% PER ANNUM ON
UNPAID
IS ONE MONTH AFTER THIS ACCOUNT IS
IS DELIVERED.
IPAID AMOUNTS
AMOUNTS CALCULATED FROM A DATE THAT IS
GST / HST Registration # 12184
12184 6539 RT0001
RT0001
NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD
TO Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2.
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR. Please include the account number as reference.
35948598.1
35948598.1
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AIRD BERLIS

Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
1H1
Account No.: 637421
637421

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266
13137/137266

June 26, 2019
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended June 25, 2019
RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

PW

23/04/19

$180.00

1.20
1.20

$216.00

Certified copy of Order of December 10,
10,
2018, entered at Commercial List, and
submitted two Garnishments for issuance
at Commercial List

PW
PVV

24/04/19

$180.00

0.60

$108.00

Submitted Garnishments for issuance

SLG

10/05/19
10/05/19

$650.00

0.20

$130.00

Discussion with M. Spence re
garnishment and Pace

DH

10/05/19
10/05/19

$225.00

0.30

$67.50

MES

10/05/19
10/05/19

$450.00

0.30

$135.00

Discussions with S. Graff and K. Plunkett
re: status of enforcement efforts and
instruct D. Hewer re: same

SLG

13/05/19
13/05/19

$650.00

1.40
1.40

$910.00

Review and revise Factum

MES

13/05/19
13/05/19

$450.00

0.20

$90.00

Discussion with S. Graff re: garnishment
against Pace and instruct H. Wong re:
research

DH

14/05/19
14/05/19

$225.00

0.20

$45.00

Email to assistant re follow up re
garnishments; Telephone call with M.
Spence re same; Telephone discussion
with assistant; Update M. Spence re same

Emails to and from M. Spence; Instruction
to L. Nguyen re follow up with garnishee;
Office discussion with L. Nguyen re same;
Update email to M. Spence
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LAWYER

DATE

TIME

VALUE

DESCRIPTION

DH

14/05/19
14/05/19

$225.00

0.20

$45.00

Email to assistant re follow up re
garnishments; Telephone call with
M. Spence re same; Telephone
discussion with assistant; Update M.
Spence re same

MES

14/05/19
14/05/19

$450.00

0.40

$180.00

Discussions with S. Graff re:
enforcement of costs award;
Exchange emails with D. Hewer re:
outcome of garnishment on Pace;
Instruct H. Wong re: motion for
judgment against Pace

HHW

14/05/19
14/05/19

$340.00

0.50

$170.00

Legal research regarding
enforcement against a garnishee;
Reviewing FileSite for precedent;
Email correspondence to M. Spence
on the same

DH

16/05/19
16/05/19

$225.00

0.10

$22.50

Telephone call to Pace re
outstanding garnishee statements

MES

17/05/19
17/05/19

$450.00

0.10

$45.00

Instruct
Instruct H. Wong re: garnishment
against Pace

HHW

19/05/19
19/05/19

$340.00

1.60
1.60

$544.00

Reviewing file in preparation for
drafting motion materials and
affidavit in support of enforcement
against garnishee; Drafting motion
and affidavit materials

DH

21/05/19

$225.00

0.10

$22.50

KBP

21/05/19

$425.00

0.30

$127.50

Review and consider emails from
client regarding well monitors and
post-closing work completed by
contractor;

HHW

21/05/19

$340.00

0.80

$272.00

Further drafting of affidavit and
motion for garnishment against Pace
Credit Union; Delivery of affidavit
and motion to M. Spence

DRE

22/05/19

$850.00

0.20

$170.00

Letter to Pace

KBP

22/05/19

$425.00

0.60

$255.00

Discuss enforcement of
garnishments with client team;
Various email exchanges with PACE
and working group regarding same;
Discussion with S. Graff

RATE/
HOUR

Email to L. Nguyen re follow up with
Pace re garnishee statement
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TIME

VALUE

DESCRIPTION

$450.00

0.20

$90.00

Exchange emails with A. Consoli, S.
Graff, K. Plunkett re: pursuit of Pace
garnishment

23/05/19

$225.00

0.20

$45.00

Emails to and from M. Spence re
garnishee responses; Office
discussions with M. Spence re same

KBP

23/05/19

$425.00

0.70

$297.50

Review and consider emails from A.
Consoli; Attend call with receiver
team to discuss next steps regarding
well monitors and discharge motion

MBS
MES

23/05/19

$450.00

0.20

$90.00

KBP

28/05/19

$425.00

0.30

$127.50

MES
MBS

28/05/19

$450.00

0.20

$90.00

Exchange emails re status of PACE
garnishment, and telephone call with
K. Plunkett re: same

SLG

29/05/19

$650.00

0.50

$325.00

[A104] Review/Analyze - Telephone
call with K. Plunkett and M. Spence
re recovery of costs and further
investigation re enforcement

DH

29/05/19

$225.00

0.20

$45.00

Email from G. Lockwood; Review of
garnishee documents; Email to M.
Spence re same

KBP

29/05/19

$425.00

0.60

$255.00

Attend meeting with working group
to discuss enforcement options;
attend call with client regarding
enforcement.

MES
MBS

29/05/19

$450.00

0.50

$225.00

Receive PACE responses to
garnishment requests; Exchange
emails and telephone call with S.
Graff and K. Plunkett re: strategy for
enforcing costs orders

CC

30/05/19

$250.00

0.40

$100.00

Search of title of 704 Phillipston
Road and review thereof; email
summary of title changes to K.
Plunkett;

LAWYER

DATE

MES
MBS

22/05/19

DH

RATE/
HOUR

Exchange emails with K. Plunkett,
D. Hewer re: Pace garnishment
Review and respond to emails
regarding PACE garnishee
responses; attend call with M.
Spence regarding next steps.

AIRD
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RATE/
HOUR

TIME

VALUE

DESCRIPTION

LA
LAWYER
ER

DATE

SLG

30/05/19

$650.00

0.20

$130.00

Discussion with M. Spence re
pursuit of recovery

KBP

30/05/19

$425.00

0.50

$212.50

Attend call with M. Spence and S.
Graff regarding enforcement steps;
email to client regarding SusGlobal
purchase.

MES

30/05/19

$450.00

0.20

$90.00

SLG

02/06/19

$650.00

0.30

$195.00

Review emails on enforcement and
financial info

KBP

03/06/19

$425.00

0.60

$255.00

Review and consider summaries
from A. Consoli regarding SusGlobal
financials re enforcement options
and grading work.

SLG

04/06/19

$650.00

0.20

$130.00

Email re info on writ

KBP

04/06/19

$425.00

0.30

$127.50

Review and respond to email
summaries from client regarding
next steps and financials.

MES

04/06/19

$450.00

0.60

$270.00

Exchange emails and telephone call
with S. Graff and K. Plunkett re:
enforcement strategy

SLG

05/06/19

$650.00

0.20

$130.00

Review draft reporting email

KBP

05/06/19

$425.00

1.10
1.10

$467.50

Review and respond to working
group regarding draft enforcement
summary; draft enforcement
summary and circulate same to
client team; review and respond to
emails from S. Graff.

MES

05/06/19

$450.00

0.40

$180.00

Revise summary of enforcement
steps and exchange emails with K.
Plunkett re: same

SLG

06/06/19

$650.00

0.90

$585.00

Conference call with BDC, BDO and
legal counsel re memo and
enforcement efforts and options,
costs and strategy

DH

06/06/19

$225.00

0.30

$67.50

Discussion with S. Graff re:
enforcement issues

Emails to and from M. Spence and
K. Plunkett; Review of additional
garnishee lists; Review of rules re
service outside of Ontario; Further

AIRD
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LA
LAWYER
ER

DATE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

emails to and from M. Spence and
K. Plunkett
KBP

06/06/19

$425.00

1.00
1.00

$425.00

Prepare and attend call with BDC,
Foglers and BDO to discuss
enforcement steps re cost award;
review and consider emails from
working group regarding
garnishments.

MES

06/06/19

$450.00

0.60

$270.00

Exchange emails with K. Plunkett
and D. Hewer re: garnishments to
be issued against customers, and
discuss strategy with S. Graff

DH

07/06/19

$225.00

1.70

$382.50

Multiple emails to and from K.
Plunkett re garnishments;
Preparation of garnishment
materials against City of
Peterborough including notice of
garnishment, supporting affidavit,
requisition and garnishee statement;
Compile package for issuance; Draft
memo to P. Williams re same;
Review of email from client; Pull
corporate profile reports for Courtice
garnishee; Review of same; Email to
K. Plunkett re same

DH

07/06/19

$225.00

0.80

$180.00

Preparation of garnishment
materials against Waste
Management Canada including
notice of garnishment, supporting
affidavit, requisition and garnishee
statement; Compile package for
issuance

KBP

07/06/19

$425.00

0.90

$382.50

Review and provide comments on
garnishments and next steps; email
exchange with D. Hodgson; email
exchange with A. Consoli.

MES

07/06/19

$450.00

0.30

$135.00

Instruct D. Hodgson re:
garnishments and exchange emails
with D. Hodgson and K. Plunkett re:
same

IV
IV

07/06/19

$155.00

0.20

$31.00

Obtained the profile report for
Courtice Auto Recycling

IV
IV

07/06/19

$155.00

0.10

$15.50

Obtained the profile reports for

AIRD
Aird & BERLIS
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LAWYER

DATE

RATE/
HOUR

TIME

VALUE DESCRIPTION

Courtice Auto Wreckers
DH

10/06/19
10/06/19

$225.00

0.80

$180.00

Preparation of garnishment
materials against Northumberland
County including notice of
garnishment, supporting affidavit,
requisition and garnishee statement

PW

10/06/19
10/06/19

$180.00

1.00
1.00

$180.00

Submitted three Garnishments for
issuance

DH

12/06/19
12/06/19

$225.00

0.30

$67.50

Emails to and from K. Plunkett re
garnishments; Telephone call with
P. Williams re same

DH

17/06/19
17/06/19

$225.00

0.20

$45.00

Office discussions with P. Williams;
Email to K. Plunkett and M. Spence
re same

DH

18/06/19
18/06/19

$225.00

0.10

$22.50

Email from K. Plunkett

DH

20/06/19

$225.00

0.40

$90.00

Receive and review issued
garnishments; Email to K. Plunkett
and M. Spence re same; Draft
service letters to each garnishee;
Arrange for service of same;
Preparation of affidavits of service re
same

DH

25/06/19

$225.00

0.20

$45.00

Voicemail from City of
Peterborough; Email to M. Spence
and K. Plunkett re same

27.50

$10,491.50

TOTAL:

Name
Patrick Williams (PW)
Steven L. Graff (SLG)
Daniella Hodgson (DH)
Miranda E. Spence (MES)
Hansen H. Wong (HHW)
Kyle B. Plunkett (KBP)
D. R. English (DRE)
Carlos Casasola (CC)
Ivone Vieira (IV)

OUR FEE

Hours
2.80
3.90
5.90
4.20
2.90
6.90
0.20
0.40
0.30

Rate
$180.00
$650.00
$225.00
$450.00
$340.00
$425.00
$850.00
$250.00
$155.00

Value
$504.00
$2,535.00
$1,327.50
$1,890.00
$986.00
$2,932.50
$170.00
$100.00
$46.50

$10,491.50

AIRD
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Discount on Fees

($1,000.00)
$9,491.50

HST at 13%
13%

$1,233.90

DISBURSEMENTS
COST INCURRED ON YOUR BEHALF AS AN AGENT
Due Diligence-Gov Fee
Notice of Garnishment
Miscellaneous HST Exempt Re:
Reimburse Petty Cash issued to
(CAS0001)Cash

$16.00
$438.00
$7.00

Total Agency Costs

$461.00

Subject to HST
Photocopies
Photocopies - Local
Imaging/Scanning
Imaging/Scanning
Teraview Search
Due Diligence

$2.90
$2.25
$6.25
$38.45
$14.00

Total Disbursements
HST at 13%
13%
AMOUNT NOW DUE

T

UR ACCOU

$63.85
$63.85
$8.30
$8.30
$11,258.55

HEREIN

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT

AIRD
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Account No.
No. 637421
637421
IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5%
1.5% PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS
IS ONE MONTH AFTER THIS ACCOUNT IS
IS DELIVERED.
GST / HST Registration #
#12184
12184 6539 RT0001
RT0001
NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2.
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR.
TDOMCAl I i OR. Please include the account number as reference.

------------------------------ !

IN
IN ACCOUNT WITH:

AIRD BERLIS I
Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T
416.863.1500 F 416.863.1515
T416.863.1500

airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
1H1
Attention: Mr. Christopher Mazur

Account No.: 643737
PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 1
13137/137266
3137/137266

August 27, 2019
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended August 26,
2019
LAWYER

DATE

KBP

25/06/19

DSH

TIME

VALUE

DESCRIPTION

$425.00

0.20

$85.00

Review and respond to D. Hodgson
regarding customer garnishments.

26/06/19

$225.00

0.30

$67.50

Emails to and from K. Plunkett; Telephone
call to Karen at the City of Peterborough re
garnishment; Telephone call from Karen at
the City of Peterborough

KBP

26/06/19

$425.00

0.20

$85.00

Email exchange with client regarding
update on customer garnishments.

MES

26/06/19

$450.00

0.10

$45.00

Review emails re: garnishment

MES

03/07/19

$450.00

0.20

$90.00

Receive and review garnishee statements
and email to S. Graff and K. Plunkett
Plunkett re:
same

DSH
DSH

08/07/19

$225.00

0.70

$157.50

Emails to and from K. Plunkett and M.
Spence; Emails
Emails to and from K. Magowan
from Waste Management of Canada
Corporation; Telephone call with J. Fraser
at City of Peterborough; Telephone call
with M. Spence re payments from
garnishment and distribution from Sheriff;
Discussions re Ontario writ locator; Attend
to puling report off of Teranet; Review
same; Email to M. Spence re same

RATE/
HOUR

AIRD
Aird & BERLIS
Berus LLP
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LAWYER

DATE

MES

08/07/19

DSH

RATE/
HOUR

TIME

VALUE

DESCRIPTION

$450.00

0.20

$90.00

Exchange emails with D. Hewer re: results
of garnishment

09/07/19

$225.00

0.10

$22.50

Email to K. Magowan re garnishees
payment notice

DSH

11/07/19
11/07/19

$225.00

1.20
1.20

$270.00

MES

11/07/19
11/07/19

$450.00

0.20

$90.00

Receive email from A. Consoli re:
additional garnishment notice and instruct
D. Hewer re: same

DSH

12/07/19
12/07/19

$225.00

0.50

$112.50

Finalize garnishment materials; Draft
memo to P. Williams re issuance of same

PLW

15/07/19
15/07/19

$180.00

0.60

$108.00

Submitted Garnishment for issuance

DSH

16/07/19
16/07/19

$225.00

0.40

$90.00

Receive and review issued garnishment
against garnishee AIM Environmental;
Email to M. Spence and K. Plunkett re
same; Draft letter to garnishee re same;
Arrange for service of same; Preparation of
affidavit of service re same

MES

16/07/19
16/07/19

$450.00

0.10

$45.00

Review issued writ against new SusGlobal
customer

DSH

18/07/19
18/07/19

$225.00

0.20

$45.00

Telephone call with Flora at Aim
Environmental re amounts being paid on
garnishment; Reporting email to M. Spence
and K. Plunkett re same

DSH

18/07/19
18/07/19

$225.00

0.10

$22.50

Email to K. Magowan at Waste
Management of Canada follow up
regarding payment notice

MES

18/07/19
18/07/19

$450.00

0.10

$45.00

Receive response to garnishment from AIM
environmental

MES

19/07/19
19/07/19

$450.00

0.10

$45.00

Exchange emails with A. Consoli re:
proceeds of garnishment

SLG

23/07/19

$650.00

0.20

$130.00

Review email re SusGlobal MOE charge

KBP

23/07/19

$425.00

0.40

$170.00

Review and consider letter from D.
Donnelly regarding prosecution; email to
working group regarding same.

Email from M. Spence; Preparation of
garnishment materials as against AIM
Environmental

AIRD & BERLIS LLP
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LAWYER

DATE

RATE/
HOUR

TIME

SAS
_

23/07/19
_

$625.00)
_

0.30
_

CEC
_

24/07/19
_

$250.00)
_

0.20
_

SLG
_

24/07/19
_

$650.00)
_

1.50
_

KBP
_

24/07/19
_

$425.00)
_

1.20
_

MES
_

24/07/19
_

$450.00)
_

1.00
_

SAS
_

24/07/19
_

$625.00)
_

0.60
_

DSH
_

25/07/19
_

$225.00)
_

0.40
_

KBP
_

25/07/19
_

$425.00)
_

0.70
_

MES
_

25/07/19
_

$450.00)
_

0.50
_

SAS
_

25/07/19
_

$625.00)
_

0.40
_

SLG
_

26/07/19
_

$650.00)
_

0.20
_

VALUE DESCRIPTION

$187.50) Review letters from D. Donnelly; Check
_ abuse of process law
_
$50.00) Request and review of parcel register for
_ 704 Phillipston Road, Roslin including
comparison with last parcel register of May
30, 2019 for any changes thereto; email
report to K. Plunkett of title review
_
$975.00) Meeting with S. Stoll, K. Plunkett and M.
_ Spence; review letter from and email from
SusGlobal counsel; telephone call with C.
Mazur and A. Consoli and consider
approach and strategy; emails from S. Stoll
_
$510.00) Attend meeting with working group to
_ discuss response to Summons; attend call
with client to discuss same; attend all
hands call with BDC and BDO.
_
$450.00) Meet with S. Stoll, S. Graff, K. Plunkett to
_ review correspondence with SusGlobal and
discuss strategy; Exchange emails with A.
Consoli, K. Plunkett, S. Graff re: next steps;
Conference call with BDO and BDC re:
strategy
_
$375.00) Review Provincial Offences Act; Meet with
_ S. Graff, K. Plunkett and M. Spence
_
$90.00) Email from M. Spence; Office discussion
_ with M. Spence re affidavit for motion;
Begin to review orders
_
$297.50) Review and consider email exchange with
_ MOE; review and respond to emails from
client team; attend call with client team
discuss next steps.
_
$225.00) Exchange emails re: request to MOEC to
_ quash summons; Instruct D. Hodgson re:
drafting affidavit for motion to quash;
Review draft and final correspondence to
MOEC
_
$250.00) Telephone call P. McCulloch (MEEP);
_ Email P. McCulloch and N. Adamson;
Review materials
_
$130.00) Review emails; consider strategy;
_ telephone call with M. Spence _

AIRD
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LAWYER

DATE

DSH

26/07/19

$225.00

2.50

$562.50

Begin to draft affidavit in support of motion
including review and compiling exhibits

KBP

26/07/19

$425.00

0.30

$127.50

Review and consider emails from MOE;
MOB;
email exchange S. Stoll.

MES
MBS

26/07/19

$450.00

0.50

$225.00

Review draft affidavit for motion to quash;
Receive and review emails from S. Stoll
and K. Plunkett re: communications with
Ministry of the Environment; Discussion
with S. Graff re strategy for motion to
quash

MES
MBS

28/07/19

$450.00

0.20

$90.00

Review response from a
D. Donnelly and
exchange emails with K. Plunkett re:
motion to quash strategy

DSH

29/07/19

$225.00

0.30

$67.50

Emails to and from M. Spence; Review of
client accounts receivables list; Telephone
discussion re next steps with garnishments

DSH

29/07/19

$225.00

1.80
1.80

$405.00

Begin to prepare garnishment materials as
against Parkside Landscaping as
garnishee

KBP

29/07/19

$425.00

0.60

$255.00

Review and provide comments on draft
materials; review and respond to emails
from A. Consoli.

MES
MBS

29/07/19

$450.00

2.20

$990.00

Exchange emails and telephone call with
court office re: scheduling 9:30
appointment; Consider correspondence
MOB and discuss approach with K.
from MOE
Plunkett; Consider statutory provisions to
be relied upon; Revise affidavit for use at
9:30 appointment re: quash summons

MES
MBS

29/07/19

$450.00

0.40

$180.00

Consider potential customers to be
garnished and discuss with D. Hodgson;
Exchange emails with A. Consoli re:
recommendation

DSH

30/07/19

$225.00

0.90

$202.50

Prepare garnishment materials as against
Al White Landscaping as garnishee

DSH

30/07/19

$225.00

1.00
1.00

$225.00

Telephone discussion with M. Spence re
naming of City of Belleville; Prepare
garnishment materials as against The
Corporation of the City of Belleville as
garnishee

RATE/
HOUR

TIME

VALUE

DESCRIPTION

AIRO
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LAWYER

DATE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

DSH

30/07/19

$225.00

0.70

$157.50

Telephone call with M. Spence re
outstanding costs awards; Email to M.
Spence re same; Discussion re April 8,
endorsement; Preparation of draft order re
same

MAP

30/07/19

$275.00

0.90

$247.50

Attended at the commercial list to file
motion record and affidavit of service

KBP

30/07/19

$425.00

0.30

$127.50

Attend call with client to discuss response
to SusGlobal letter; email exchange to
working group regarding comments on
draft responding materials.

MES

30/07/19

$450.00

0.30

$135.00

Exchange emails with counsel for the MOE
and discuss with K. Plunkett

MES
MBS

30/07/19

$450.00

1.10
1.10

$495.00

Draft letter to SusGlobal counsel, discuss
with S. Graff and revise, exchange emails
with BDO re: same; Finalize and issue
letter to SusGlobal counsel

MES

30/07/19

$450.00

2.90

$1,305.00

Finalize Receiver's Report, draft notice of
motion and discuss with S. Graff and K.
Plunkett, finalize motion record for 9:30
attendance and arrange for service and
filing of same

MES

30/07/19

$450.00

0.30

$135.00

Address garnishments

SLG

31/07/19

$650.00

0.50

$325.00

Telephone call with M. Spence with respect
to attendance at court and review of
endorsement

DSH

31/07/19

$225.00

0.90

$202.50

Prepare garnishment materials as against
Keyes and Sand as garnishee

DSH

31/07/19

$225.00

0.90

$202.50

Prepare garnishment materials as against
C Smith Bus Lines as garnishee

DSH

31/07/19

$225.00

0.10

$22.50

Prepare memo to P. Williams re issuance
of additional garnishments

DSH

31/07/19

$225.00

0.30

$67.50

Email from K. Magowan re payment of
funds to Sheriff Office; Email to M. Spence
re same; Emails to and from K. Plunkett re
garnishments from June

KBP

31/07/19

$425.00

0.90

$382.50

Review and consider draft letter to D.
Donnelly; review and consider emails from
SusGlobal; attend calls with client team;

AIRD
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LAWYER

DATE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

review and consider emails from MOE and
D. Donnelly.
MES

31/07/19

$450.00

0.10

$45.00

Instruct
Instruct D. Hodgson re: garnishments

MES
MBS

31/07/19

$450.00

0.80

$360.00

Exchange emails with counsel for
SusGlobal re: 9:30 appointment; Review
correspondence from counsel for
SusGlobal and draft response for S. Graff

MES

31/07/19

$450.00

1.60
1.60

$720.00

Draft orders for motion to quash summons;
Review and consider applicable statutory
provisions and case law, prepare for court

SAS

31/07/19

$625.00

0.20

$125.00

Review emails and letter from D. Donnelly

PLW

31/07/19

$180.00

1.20
1.20

$216.00

Submitted five Garnishments for issuance

SLG

01/08/19

$650.00

0.70

$455.00

Email re outcome of motion and letter to D.
Driscoll and response

DSH

01/08/19

$225.00

0.20

$45.00

KBP

01/08/19

$425.00

0.40

$170.00

Attend call with C. Mazur regarding
updates and strategy; email exchange with
client team regarding next steps.

MES

01/08/19

$450.00

1.80
1.80

$810.00

Attend at court for 9:30 appointment
seeking to quash new proceeding; Report
to BDO re: same; Email to SusGlobal
counsel advising of new date

DSH

02/08/19

$225.00

0.30

$67.50

Preparation of service letters to 5 additional
garnishee's; Email to M. Spence re update
on same

DSH

06/08/19

$225.00

0.40

$90.00

Receive and review issued garnishments;
Arrange for service of same on 5 separate
garnishees; Prepare affidavits of service for
each garnishee

MES

06/08/19

$450.00

0.10

$45.00

Exchange emails with D. Hodgson
regarding additional garnishments

SLG

09/08/19

$650.00

0.10

$65.00

Email to D. Donnelly

DSH

09/08/19

$225.00

0.40

$90.00

Draft letter to debtor; Compile packages
and arrange for service of 5 garnishments;
Preparation o affidavits of service for each

Receive and review letter from
Northumberland County; Email to M.
Spence and K. Plunkett re same
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RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

MES
MBS

09/08/19

$450.00

1.20
1.20

$540.00

Email to D. Donnelly regarding August 13
13
motion date; Receive letter from D.
Donnelly to court; Draft response; Revise
responding letter in accordance with S.
Graff comments and issue same; Email to
clients providing update and letters

SLG

12/08/19
12/08/19

$650.00

1.00
1.00

$650.00

Prepare for attendance on motion; review
record; telephone call with D. Donnelly et al

DSH

12/08/19
12/08/19

$225.00

0.30

$67.50

Emails to and form M. Spence re garnishee
statement from Al White Landscaping;
Telephone call with Keyes Sand and Stone
re notice of garnishment

MES
MBS

12/08/19
12/08/19

$450.00

0.40

$180.00

Telephone calls with recipient of garnishee
notice and receive emails regarding same

MES
MBS

12/08/19
12/08/19

$450.00

1.70
1.70

$765.00

Exchange emails with D. Donnelly office
regarding proposed telephone call;
Participate in telephone call; Prepare
compendium of correspondence for court
attendance; Prepare for court

SLG

13/08/19
13/08/19

$650.00

1.50
1.50

$975.00

Attend at court before Penny, J. on motion
to stay prosecution and adjourn motion to
dismiss

DSH

13/08/19
13/08/19

$225.00

0.30

$67.50

Receive and review garnishee statement
from AIM Environmental; Email to and from
K. Plunkett re funds recovered to date;
Receive and review garnishee statement
from C Smith Bus Line

MES
MBS

13/08/19
13/08/19

$450.00

0.50

$225.00

Receive and review responses to
garnishment notices

MES
MBS

13/08/19
13/08/19

$450.00

2.10

$945.00

Prepare for and attend at court for motion
to quash summons; Emails to BDO and D.
Donnelly regarding endorsements

PLW

13/08/19
13/08/19

$180.00

0.60

$108.00

13, 2019
Entered Order of Aug 13,

DSH

14/08/19
14/08/19

$225.00

0.10

$22.50

Review of second payment notice from AIM
Environmental

DSH

15/08/19
15/08/19

$225.00

1.20
1.20

$270.00

Emails to and from M. Spence; Preparation
of garnishment materials for AIM Waste
Inc
Management Inc

AIRD
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RATE/
HOUR

TIME

VALUE

LAWYER

DATE

DESCRIPTION

MES

15/08/19
15/08/19

$450.00

0.30

$135.00

Circulate order to MOE and exchange
emails with S. Stoll regarding approaching
MOE

MES

15/08/19
15/08/19

$450.00

0.30

$135.00

Telephone call with AIM Environmental
regarding garnishment notice and
payments and instruct D. Hodgson
regarding same

DSH

16/08/19
16/08/19

$225.00

0.60

$135.00

Receive and review issued notice of
garnishment re AIM Waste Management
Inc;
Inc; Draft service letter; Email to C.
Cutruzzola re same; Arrange for service by
regular mail; Preparation of affidavit of
service re same; Draft service letter to
debtor; Arrange for service of same;
Preparation of affidavit of service re same

MES

16/08/19
16/08/19

$450.00

0.30

$135.00

Address filing of stay order with Belleville
court; Exchange emails with S. Stoll

DSH

19/08/19
19/08/19

$225.00

0.10

$22.50

Receive and review garnishee statement
from City of Belleville

SRM

19/08/19
19/08/19

$275.00

0.30

$82.50

Order, review and report on corporate
profile and business names search for
1684567 Ontario Inc.
Inc.

MES

19/08/19
19/08/19

$450.00

0.10

$45.00

Receive response to garnishment from City
of Belleville

DSH

20/08/19

$225.00

0.30

$67.50

Telephone call with Keyes Sand and Stone
re outstanding garnishee statement;
Telephone call with Parkside Landscaping
& Contracting re outstanding garnishee
statement; Email to M. Spence re same

DSH

22/08/19

$225.00

0.20

$45.00

Email from E. Card; Review of garnishee's
garnishee’s
statement of Keyes Sand and Stone; Email
to M. Spence re same

DSH

22/08/19

$225.00

0.10

$22.50

Telephone call to Parkside Landscaping &
Contracting re follow up regarding
garnishee statement

DSH

26/08/19

$225.00

0.40

$90.00

Email from M. Spence; Create chart
reflecting answers and payments from
garnishee's; Telephone call with M. Spence
re same; Emails between S. Graff and M.
Spence
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LAWYER

DATE

RATE/
HOUR

TOTAL:

VALUE

TIME

56.10

DESCRIPTION

$21,524.50

Hours

Name

Kyle B. Plunkett (KBP)
Daniella S. Hodgson (DSH)
Miranda E. Spence (MES)
Patrick L. Williams (PLW)
Steven L. Graff (SLG)
Scott A. Stoll (SAS)
Carlos E. Casasola (CEC)
Matthew A. Patterson (MAP)
Shannon R. Morris (SRM)

5.20
18.20
18.20
21.70
2.40
5.70
1.50
1.50
0.20
0.90
0.30

Rate

$425.00
$225.00
$450.00
$180.00
$650.00
$625.00
$250.00
$275.00
$275.00

Value

$2,210.00
$4,095.00
$9,765.00
$432.00
$3,705.00
$937.50
$50.00
$247.50
$82.50

$21,524.50

OUR FEE

$2,798.19

HST at 13%
13%

DISBURSEMENTS
COST INCURRED ON YOUR BEHALF AS AN AGENT

Notice of Garnishment
Notice of Motion/Application
Miscellaneous HST Exempt / Bar eX Teranet

$1,022.00
$1,022.00
$320.00
$0.03
$1,342.03

Total Agency Costs
Subject to HST

Bar-eX Transaction Fee
Photocopies - Local
Teraview Search
Imaging/Scanning
Binding and Tabs
Photocopies
Corporate Search
Agency Fee

$49.92
$64.00
$40.55
$65.00
$35.25
$78.75
$44.00
$100.00

AIRD
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Total Disbursements
HST at 13%
13%
AMOUNT NOW DUE

$477.47
$477.47
$62.07
$62.07
$26,204.26

IS OUR ACCOUNT HEREIN
THIS IS
Aird
erlis LLP

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST
INTEREST WILL BE CHARGED AT THE RATE OF 1.5%
1.5% PER ANNUM ON
IN
IS ONE MONTH AFTER THIS ACCOUNT IS
IS DELIVERED.
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS
#12184
12184 6539 RT0001
RT0001
GST / HST Registration #
TO Centre, 55 King Street West, Toronto,
NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD
IVI5K 1A2.
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR. Please include the account number as reference.
Ontario, M5K
37083216.1
37083216.1

IN ACCOUNT WITH:
IN

BERLIS I
AIRD 13ERLIS
Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T
T416.863.1500
416.863.1500 F 416.863.1515
airdberlis.com
airdberlis.corn

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
1H1
Account No.: 649524

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266
13137/137266

October 31, 2019
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended October 31,
2019
RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

SLG

19/08/19
19/08/19

$650.00

0.20

$130.00

Review results of garnishment

MES

26/08/19

$450.00

0.30

$135.00

Address status of garnishments and
exchange emails with clients and S. Graff
re: same

DSH

27/08/19

$225.00

0.30

$67.50

Draft letter to Northumberland County;
Emails to and from M. Spence re same;
Arrange for service of same

MES

27/08/19

$450.00

0.20

$90.00

Exchange emails with C. Mazur re: status
of garnishments

MES

28/08/19

$450.00

0.30

$135.00

Telephone calls with Belleville court re:
summons, and exchange emails with S.
Graff and K. Plunkett re: same

DSH

29/08/19

$225.00

0.20

$45.00

Email to M. Spence; Attend to finalizing
and serving letter on Northumberland
County

SLG

30/08/19

$650.00

0.10

$65.00

Review emails re garnishment notice

DSH

30/08/19

$225.00

0.20

$45.00

Email from I.I. Makrimichalos at SusGlobal;
Email to M. Spence re same; Voicemail
from I.I. Makrimichalos; Email to M. Spence
re same

AIRD
Aird & BERLIS
Berlis LLP
Page 2 OF
of ACCOUNT
Account No.
No. 649524
PAGE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

MES
MBS

30/08/19

$450.00

0.50

$225.00

Telephone call with SusGlobal CFO re:
garnishments and report to BDO re: same;
Instruct D. Lu re: court attendance
Instruct

DSH

03/09/19

$225.00

0.50

$112.50

Emails to and from M. Spence re
garnishment fees and potential motion;
Voicemail from SusGlobal re funds

DL

03/09/19

$250.00

9.10

$2,275.00

Travel to Belleville Provincial Offenses
Court; attend court; discuss client's matter
with the Justice of the Peace; retrieve
request for information form; return to office

MES
MBS

03/09/19

$450.00

0.30

$135.00

Exchange of emails and telephone call with
SusGlobal re: payment of garnishment and
email to clients re: same

MES
MBS

03/09/19

$450.00

0.20

$90.00

Exchange emails with D. Lu re: outcome of
court attendance

SLG

04/09/19

$650.00

0.60

$390.00

Emails and telephone call with S. Dewart re
costs against Donnelly; review case law
and issues

DSH

04/09/19

$225.00

0.40

$90.00

MES
MBS

04/09/19

$450.00

0.60

$270.00

Exchange emails with D. Hodgson re:
quantum of funds received; Telephone
calls with S. Graff re: LawPro counsel
engaged by SusGlobal; Exchange emails
with LawPro counsel

SLG

05/09/19

$650.00

0.30

$195.00

Discussion with S. Dewart and telephone
call with M. Spence re approach

SLG

06/09/19

$650.00

1.20
1.20

$780.00

Telephone calls with S. Dewart (x3) and
with M. Spence; conference call with C.
Mazur and A. Consoli re strategy and
approach

MES
MBS

06/09/19

$450.00

1.00
1.00

$450.00

Telephone call with S. Graff re: approach to
request for costs from Donnelly; Exchange
emails and conference call with C. Mazur,
A. Consoli, S. Graff re: same; Draft
amended notice of motion re: seeking costs
of garnishment efforts

Email from I.I. Makrimichalos re payment
plan for garnishments; Emails to and from
M. Spence re same; Telephone call with
Sheriff's
Sheriffs Office re payment of funds; Email
to M. Spence re same

AIRD
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LAWYER

DATE

DSH

09/09/19

MES

RATE/
HOUR

TIME

VALUE

DESCRIPTION

$225.00

0.10

$22.50

Review of emails between M. Spence and
I.I. Makrimichalos re garnishment payment

09/09/19

$450.00

0.30

$135.00

MES

09/09/19

$450.00

0.20

$90.00

MES

09/09/19

$450.00

0.30

$135.00

Finalize amended notice of motion and
arrange for service and filing of same

SLG

10/09/19
10/09/19

$650.00

0.30

$195.00

Discussion with M. Spence re court
attendance and position of S. Dewart

DSH

10/09/19
10/09/19

$225.00

1.70
1.70

$382.50

Emails to and from M. Spence; Preparation
of costs outline for motion returnable
September 11,
11, 2019; Telephone call with
M. Spence; Revise and finalize costs
outline

DSH

10/09/19
10/09/19

$225.00

1.10
1.10

$247.50

Preparation of costs outline re costs
dealing with enforcement

CRM

10/09/19
10/09/19

$250.00

1.00
1.00

$250.00

Attended Commercial List to file amended
notice of motion

MES

10/09/19
10/09/19

$450.00

0.30

$135.00

Prepare for court attendance on September
11,
11, 2019

SLG

11/09/19
11/09/19

$650.00

0.40

$260.00

Discussion with M. Spence re attendance
and position for BDO

DSH

11/09/19
11/09/19

$225.00

0.30

$67.50

Email from I.I. Makrimichalos; Emails to and
from M. Spence re garnishment payments

MES

11/09/19
11/09/19

$450.00

1.50
1.50

$675.00

Prepare for and attend at court for motion
to quash summons, and report to BDO re:
same

MES

11/09/19
11/09/19

$450.00

0.40

$180.00

Receive email from SusGlobal re:
satisfaction of garnishments, instruct D.
Hewer re: same, draft proposed
correspondence and discuss with S. Graff

MES

12/09/19
12/09/19

$450.00

0.50

$225.00

Telephone call with Crown Counsel and
exchange emails with same; Email to BDO
reporting on same

Exchange emails with S. Graff and S.
Dewart re: adjournment of portion of motion
Exchange emails with SusGlobal re:
garnishments

AIRD
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DESCRIPTION

TIME

VALUE

$450.00

0.40

$180.00

Sheriffs office re
Telephone call with Sheriff's
garnishments, revise draft proposal to
SusGlobal and email to BDO re: same

13/09/19
13/09/19

$650.00

0.20

$130.00

Address outcome of attendance at court

MES

13/09/19
13/09/19

$450.00

0.10

$45.00

Receive cheque from garnishment efforts
and arrange to send to BDO

DSH

16/09/19
16/09/19

$225.00

0.30

$67.50

Review of cheque from sheriff's office;
Draft letter to client re same; Email to M.
Spence re same; Arrange for service of
same

DSH

16/09/19
16/09/19

$225.00

0.10

$22.50

Email from M. Spence to SusGlobal re
payment of outstanding funds

MES

16/09/19
16/09/19

$450.00

0.20

$90.00

Exchange emails with C. Mazur re:
response to SusGlobal re: garnishments
and issue response

MES

16/09/19
16/09/19

$450.00

0.10

$45.00

Telephone call with counsel for MOE

SLG

17/09/19
17/09/19

$650.00

0.20

$130.00

DSH

17/09/19
17/09/19

$225.00

0.30

$67.50

Email from AIM garnishee; Email to same
regarding increase in amount of two
garnishments

DSH

17/09/19
17/09/19

$225.00

0.10

$22.50

Email from SusGloabl re payments of
garnishment

MES

17/09/19
17/09/19

$450.00

0.20

$90.00

Exchange emails with SusGlobal re:
satisfaction of garnishments and email to
BDO re: same

SLG

18/09/19
18/09/19

$650.00

0.10

$65.00

Review emails re garnishment and
collections

DSH

18/09/19
18/09/19

$225.00

0.30

$67.50

Emails regarding garnishment payments

MES

18/09/19
18/09/19

$450.00

0.40

$180.00

Exchange emails with SusGlobal re
payment of garnishment; Exchange emails
with AIM Environmental re: payment of
garnishment; Email to C. Mazur and A.
Consoli providing update

SLG

19/09/19
19/09/19

$650.00

0.20

$130.00

Review email re garnishment and cost
payments

LAWYER

DATE

MES

12/09/19
12/09/19

SLG

RATE/
HOUR

Emails with M. Spence re MOECC
proceeding
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TIME

VALUE

DESCRIPTION

$225.00

0.40

$90.00

Emails to and from M. Spence; Various
emails regarding garnishment payments

19/09/19

$450.00

1.00
1.00

$450.00

DSH

20/09/19

$225.00

0.10

$22.50

DSH

20/09/19

$225.00

2.20

$495.00

Office discussion with M. Spence;
Telephone call with Sheriff re follow up on
next payment on garnishment; Begin to
13 garnishees
prepare service letters to all 13
to terminate garnishments; Begin to
13 notices of termination of
prepare 13
garnishment; Begin to prepare affidavits of
service re same

DL

20/09/19

$250.00

0.40

$100.00

Review SEC filings by SusGlobal; send
email to M. Spence re same

MES

20/09/19

$450.00

1.00
1.00

$450.00

Attend 9:30 appointment to schedule
motion

MES

20/09/19

$450.00

0.80

$360.00

Exchange emails with A. Consoli re:
Instruct D.
garnishments and next steps; Instruct
Hodgson re: same; Discussions and
exchange of emails with S. Graff re
strategy for garnishments and approach to
settlement of motion

MES

20/09/19

$450.00

0.30

$135.00

Review notice of cross-motion and
exchange of emails re: scheduling of same

MES

22/09/19

$450.00

0.20

$90.00

Email to C. Mazur and A. Consoli re:
potential settlement; Email to SusGlobal
counsel re: garnishments

SLG

23/09/19

$650.00

0.40

$260.00

Telephone call with M. Spence, C. Mazur
and A. Consoli; review Notice of Motion

MES

23/09/19

$450.00

0.40

$180.00

Exchange emails with C. Mazur, and
conference call with S. Graff, C. Mazur, A.
Consoli re: approach

MES

24/09/19

$450.00

0.40

$180.00

Exchange emails with counsel for
SusGlobal re: call; Receive notice of
garnishment from AIM

LAWYER

DATE

DSH

19/09/19
19/09/19

MES

RATE/
HOUR

Exchange emails with SusGlobal re
payment of garnishments; Discussion with
S. Graff re: same; Exchange emails with
client re: approach
Email from SusGlobal re additional
payments made by Northumberland
County
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RATE/
HOUR

TIME

VALUE

DESCRIPTION

LAWYER

DATE

SLG

25/09/19

$650.00

0.20

$130.00

Discussion with M. Spence re call with
Hutchison and email S. Dewart

MES
MBS

25/09/19

$450.00

0.40

$180.00

Conference call with SusGlobal counsel re:
various issues; Discussion with S. Graff re:
same; Email to BDO re: same

SLG

26/09/19

$650.00

0.40

$260.00

Telephone call with S. Dewart or M.
Spence

DSH

26/09/19

$225.00

0.30

$67.50

Email from D. McMillen; Review payment
notice from AIM Waste Management;
Update garnishment chart

MES
MBS

27/09/19

$450.00

0.20

$90.00

Telephone call with S. Graff re: strategy
and review email from S. Graff

SLG

30/09/19

$650.00

0.10

$65.00

Email with S. Dewart

DSH

30/09/19

$225.00

0.10

$22.50

Email to M. Spence re next payment from
Sheriff

MES
MBS

30/09/19

$450.00

0.40

$180.00

Exchange emails with counsel re: court
attendance in Belleville and advise BDO re
same

MES
MBS

30/09/19

$450.00

0.30

$135.00

Receive SusGlobal motion record and
exchange emails with clients

DSH

01/10/19

$225.00

0.30

$67.50

Receive and review cheques from sheriff's
sheriff’s
office; Draft letter to client; Arrange for
service of same; Email to M. Spence re
same; Update garnishment chart

MES
MBS

01/10/19

$450.00

0.20

$90.00

Exchange emails with counsel re:
attendance at POA court, and email to
clients re: same

MES
MBS

01/10/19

$450.00

0.30

$135.00

Exchange emails with counsel re: materials
to be filed

SLG

03/10/19

$650.00

0.50

$325.00

Emails with S. Hutchison and telephone
call with M. Spence re settlement

MES
MBS

03/10/19

$450.00

0.30

$135.00

Exchange emails with S. Hutchison and S.
Graff re: proposed resolution of costs
orders

Aird & BERLIS
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DESCRIPTION

$225.00

0.30

$67.50

Telephone call with sheriffs office re follow
up on outstanding garnishment funds;
Email to M. Spence, S. Graff and K.
Plunkett re same

09/10/19

$450.00

0.80

$360.00

Review motion record of SusGlobal and
consider approach to response

SLG

10/10/19
10/10/19

$650.00

0.40

$260.00

Discussion with M. Spence re strategy on
materials

MES

10/10/19
10/10/19

$450.00

0.40

$180.00

Discussion with S. Graff re: strategy for
motion

DSH

11/10/19
11/10/19

$225.00

0.60

$135.00

Office discussion with M. Spence; Update
costs outline for fees spent on garnishment
collection

MES

11/10/19
11/10/19

$450.00

0.50

$225.00

Review bill of costs re: garnishments and
arrange for service of same on SusGlobal;
Emails to SusGlobal counsel re:
documents to be relied upon at hearing

SLG

16/10/19
16/10/19

$650.00

0.30

$195.00

Discussion with M. Spence re counter offer
and timing

DSH

16/10/19
16/10/19

$225.00

0.10

$22.50

MES

16/10/19
16/10/19

$450.00

0.40

$180.00

Discussion with S. Graff re: strategy and
exchange emails with counsel re delivery of
factum

DSH

17/10/19
17/10/19

$225.00

2.30

$517.50

Prepare garnishment materials for AIM
Waste Management for Order from
November 8, 2018 and December 10,
10,
2018; Draft memo to P. Williams re same

PLW

17/10/19
17/10/19

$180.00

1.20
1.20

$216.00

Issued two Notices of Garnishment
Issued

DSH

18/10/19
18/10/19

$225.00

0.40

$90.00

Receive and review issued garnishments;
Email to M. Spence re same; Draft service
letter; Email to garnishee re same; Arrange
for service by mail; Preparation of affidavit
of service re same

MES

18/10/19
18/10/19

$450.00

0.20

$90.00

Review correspondence re: garnishments

LAWYER

DATE

DSH

09/10/19

MES

RATE/
HOUR

Email from M. Spence re affectional
garnishments
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$225.00

0.30

$67.50

Prepare service letter to SusGlobal;
Arrange for service of garnishment
materials; Preparation of affidavit of service
re same

22/10/19

$225.00

0.10

$22.50

Email from F. Narciso at AIM Waste
Management re garnishment

DL

22/10/19

$250.00

0.10

$25.00

Receive instruction from M. Spence

MES
MBS

22/10/19

$450.00

0.50

$225.00

Review factum of SusGlobal and instruct D.
Lu re: drafting responding factum

DSH

23/10/19

$225.00

0.40

$90.00

Email to assistant to follow up with Toronto
Sheriff re outstanding payments for
garnishments; Receipt and review of
garnishee statement from Northumberland
County; Update garnishment chart; Email
to M. Spence re same

DSH

24/10/19

$225.00

3.20

$720.00

Email from M. Spence re additional
garnishments for Northumberland County;
Preparation of garnishment materials for
November 2018 and December 2018
orders; Memo to P. Williams re issuance of
same

DSH

24/10/19

$225.00

0.20

$45.00

Emails to and from L. Nguyen re
outstanding garnishment funds; Email to M.
Spence re same

PLW

24/10/19

$180.00

1.00
1.00

$180.00

MES
MBS

27/10/19

$450.00

7.10

$3,195.00

DSH

28/10/19

$225.00

0.70

$157.50

Office discussion with M. Spence; Finalize
termination letters against all 11
11
garnishee's on July Order that we have
fully satisfied; Arrange for service of same

DSH

28/10/19

$225.00

0.40

$90.00

Receive and review two issued new
garnishments against Northumberland
County; Draft service letters re same;
Arrange for service of same; Preparation of
affidavit of service re same

DSH

28/10/19

$225.00

0.30

$67.50

sheriffs office; Draft
Receive cheque from sheriff's
letter to client re same; Arrange for service
of same; Email to M. Spence re same;
Update garnishment chart

LAWYER

DATE

DSH

21/10/19

DSH

RATE/
HOUR

Submitted two Garnishments for issuance
Draft responding factum for motion to
quash, and review of all case law

AIRD
Aird & BERLIS
Berlis LLP
Page 9 OF
of ACCOUNT
Account No.
No. 649524
PAGE

RATE/
HOUR

VALUE

TIME

DESCRIPTION

LAWYER

DATE

SLG

29/10/19

$650.00

1.50
1.50

$975.00

Review and revise Factum of BDO and
telephone call with M. Spence re same

SLG

29/10/19

$650.00

0.20

$130.00

Emails to S. Hutchison

DSH

29/10/19

$225.00

0.30

$67.50

DSH

29/10/19

$225.00

0.80

$180.00

DSH

30/10/19

$225.00

0.20

$45.00

Office discussion with P. Williams re
payments from Sheriff; Email to AIM
Environmental re cheque not received in
the amount of $71,206.82

SLG

31/10/19

$650.00

0.10

$65.00

Garnishment issues

TOTAL:

65.00

Draft service letter to debtor; Compile
package of newly issued two garnishments;
Arrange for service of same; Preparation of
affidavit of service re same
Finalize affidavits of service re serving
notice of termination; Compile packages to
file with Sheriff's office for termination of
sheriffs office
garnishments; Draft letter to sheriff's
re same; Memo to P. Williams re filing of
same; Email to M. Spence re same

$23,638.50

Hours

Name

7.90
24.40
19.90
19.90
9.60
1.00
1.00
2.20

Steven L. Graff (SLG)
Miranda E. Spence (MES)
Daniella S. Hodgson (DSH)
Damian Lu (DL)
Codie R. Mitchell (CRM)
Patrick L. Williams (PLW)

Rate
$650.00
$450.00
$225.00
$250.00
$250.00
$180.00

Value
$5,135.00
$10,980.00
$4,477.50
$2,400.00
$250.00
$396.00

$23,638.50
$3,073.01
$3,073.01

OUR FEE
HST at 13%
13%
DISBURSEMENTS
COST INCURRED ON YOUR BEHALF AS AN AGENT
Notice of Garnishment

$584.00

AIRD
Aird & BERLIS
Berus LLP
PAGE
Page 10
10 OF
of ACCOUNT
Account No.
No. 649524

Subject to HST
Travelling Expenses
Photocopies - Local
Binding and Tabs
Deliveries/Parss
Agency Fee
Taxi
Photocopies
Imaging/Scanning

$183.24
$615.00
$104.00
$79.46
$84.75
$27.21
$27.21
$292.75
$0.25

Total Disbursements
HST at 13%
13%
AMOUNT NOW DUE

$1,386.66
$180.27
$28,862.44
$28,862.44

THIS IS
IS OtJR AG COUNT HEREIN
Aird & B
Berlis LLr

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
DANCE VWCffTHE
*DANCE
E SOLICITORS ACT, ONTARIO, INTEREST
INTEREST WILL BE CHARGED AT THE RATE OF 2.0% PER ANNUM ON
) AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.
GST / HST Registration # 12184
12184 6539 RT0001
RT0001
NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2.
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR. Please include the account number as reference.
37762803.1
37762803.1

■MMMBMMMMNMMMMHMMMnMNMIMMMMMNMMi M^j

IN ACCOUNT WITH:

1

AIRD BERLIS |

Brookfield Place, 181
181 Bay Street, Suite 1800
1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
1H1
Attention: Mr. Christopher Mazur

Account No.: 653443
PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266
13137/137266

November 30, 2019
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended November 30,
2019
LAWYER

DATE

MES

28/10/19

$450.00

2.80

$1,260.00

MES

29/10/19

$450.00

0.30

$135.00

Exchange emails with opposing
counsel re: confirmation form and
costs

PLW

29/10/19

$180.00

0.60

$108.00

Filed Notices of Termination of
Garnishment at Sheriff's
Sheriffs Office

MES

30/10/19

$450.00

0.30

$135.00

Exchange emails with counsel re
determination of costs;
Correspondence with court office re:
timing of motion

PLW

30/10/19

$180.00

0.60

$108.00

Filed Responding Motion Record,
Factum and Brief of Authorities for
November 4 Motion

MES

31/10/19

$450.00

0.50

$225.00

Exchange emails with S. Hutchinson
re: responsibility for costs;
Telephone call and exchange of
emails with court re: judge hearing
application

RATE/
HOUR

TIME

VALUE

DESCRIPTION

Revise and finalize factum for
motion opposite SusGlobal; Discuss
further revisions with S. Graff;
Address brief of authorities, and
arrange for service and filing of
factum and brief of authorities

Aird & BERLIS
Berlis LLP
AIRD
Page 2 OF
of ACCOUNT
Account No.
No. 653443
PAGE

LAWYER

DATE

MES

01/11/19

SLG

RATE/
HOUR

DESCRIPTION

TIME

VALUE

$450.00

0.40

$180.00

03/11/19

$650.00

2.80

$1,820.00

Discussion with M. Spence and
review all material in preparation for
motion

MES

03/11/19

$450.00

4.20

$1,890.00

Review all case law, facta, motion
materials and prepare submissions
for Nov 4 hearing

SLG

04/11/19

$650.00

3.50

$2,275.00

Prepare for, discussion with M.
Spence and attend court on motion
re leave to pursue receiver

DSH

04/11/19

$225.00

0.30

$67.50

Email from AIM Waste
Management; Review of additional
payment notice; Update
garnishment chart re same

MES

04/11/19

$450.00

1.50
1.50

$675.00

MES

04/11/19

$450.00

3.30

$1,485.00

SLG

05/11/19

$650.00

0.20

$130.00

Discussion with M.
M.. Spence re
legislative section to Penny, J.

MES

05/11/19

$450.00

0.30

$135.00

Discussion with S. Graff and letter to
Justice Penny re: legislation referred
to in argument

SLG

06/11/19

$650.00

0.10

$65.00

Address garnishment and email
from M. Hagout

DSH

06/11/19

$225.00

0.10

$22.50

Telephone call with C. Benito from
Northumberland County re
garnishments

DSH

06/11/19

$225.00

0.30

$67.50

Email from M. Hazout; Email from
M. Spence; Update garnishment
chart with respect to payments
received to date

DSH

06/11/19

$225.00

1.20
1.20

$270.00

Exchange emails with counsel re:
hearing; Discussions with S. Graff
re: hearing Nov 4

Prepare for hearing of motion to
quash summons
Attend at court for motion to quash
summons

Telephone call with M. Spence;
Email to AIM waste management Inc
with respect to further payments;
Draft notice of termination against
Northumberland County and Pace

AIRD
Aird& BERLIS
Berlis LLP
PAGE
Page 3 OF
of ACCOUNT
Account No,
No. 653443

LAWYER

DATE

RATE/
HOUR

TIME

VALUE

DESCRIPTION

with respect to November and
December Order garnishments;
Draft service letters re same;
Arrange for service of same; Draft
affidavit of services re same; Draft
memo to P. Williams re filing of
same with Sheriff's
Sheriffs office; Email to
M. Spence re same
MES

06/11/19

$450.00

0.50

$225.00

DSH

07/11/19

$225.00

0.20

$45.00

PLW

07/11/19

$180.00

0.60

$108.00

Filed two Notices of Termination of
Garnishment

DSH

08/11/19

$225.00

0.10

$22.50

Email to M. Spence re payment of
garnishment funds

DSH

08/11/19

$225.00

0.30

$67.50

Email from M. Spence; Preparation
of notice of termination for remaining
two garnishments against AIM
Waste Management; Preparation of
affidavit of service re same;
Preparation of service letter re same

MES

08/11/19

$450.00

0.20

$90.00

Receive updates re: status of
garnishments and instruct D.
Hodgson re: same

SLG

11/11/19
11/11/19

$650.00

0.20

$130.00

Consider status of garnishment and
review emails

MES

12/11/19
12/11/19

$450.00

0.40

$180.00

Exchange emails with SusGlobal re:
status of garnishments and amounts
received from sheriff

SLG

13/11/19
13/11/19

$650.00

1.30
1.30

$845.00

Address decision of the Court;
review same and consider emails re
garnishment

Review and respond to email from
SusGlobal re: enforcement
proceedings; Discussions with D.
Hodgson re: status of garnishments
and give instructions re: terminations
Email from F. Narcisco re
confirmation of payment of funds
from AIM; Telephone call with G.
Dees of Northumberland County

AlRD & BERLIS
Berlis LLP
AIRD
PAGE
Page 4 OF
of ACCOUNT
Account No.
No. 653443

LAWYER

DATE

MES
MBS

13/11/19
13/11/19

CAM

RATE/
HOUR

TIME

VALUE

DESCRIPTION

$450.00

0.80

$360.00

Receive and review decision of
Justice Penny and email to BDO;
Exchange emails with counsel for
defendants re: costs issues

14/11/19
14/11/19

$250.00

1.10
1.10

$275.00

Update cost outline

MES
MBS

14/11/19
14/11/19

$450.00

0.60

$270.00

Consider claim for costs, instruct C.
Miroslavich re: revising costs outline,
and discussion with S. Graff re:
claim for costs

SLG

15/11/19
15/11/19

$650.00

0.20

$130.00

Review Cost Outline

DSH

18/11/19
18/11/19

$225.00

0.20

$45.00

MES
MBS

18/11/19
18/11/19

$450.00

0.30

$135.00

SLG

19/11/19
19/11/19

$650.00

0.10

$65.00

Emails on costs

DSH

19/11/19
19/11/19

$225.00

0.20

$45.00

Email from BDO; Telephone call
with M. Spence re termination letter
to Northumberland County

DSH

19/11/19
19/11/19

$225.00

0.10

$22.50

Telephone call with Northumberland
county re termination of
garnishments; Email to M. Spence
re same

MBS
MES

19/11/19
19/11/19

$450.00

0.40

$180.00

Exchange emails with S. Hutchinson
re: request for costs; Exchange
emails with I.I. Makrimichalos re:
garnishments, and review status of
garnishments

MES
MBS

20/11/19

$450.00

0.10

$45.00

Receive email from I. Makrimichalos
re garnishments

DSH

21/11/19

$225.00

0.70

$157.50

Email from I. Makrimichalos; Review
of garnishee payments; Multiple
emails to and from M. Spence re
same; Email to AIM Waste
Management; Finalize notice of
termination; Arrange for service of
same; Receipt and review of
payments from Sheriff; Draft service
letter re same; Update garnishment
chart; Email to M. Spence re same

Emails from M. Spence and BDO re
payment of funds for garnishment
Review costs outline and email to
counsel requesting position; Receive
email from MOE
MOB

AIRD
Aird& BERLIS
Berlis LLP
PAGE
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of ACCOUNT
Account No.
No. 653443

LAWYER

DATE

MES

21/11/19

$450.00

0.30

$135.00

SLG

22/11/19

$650.00

0.10

$65.00

Review emails on garnishment

MES

25/11/19

$450.00

0.20

$90.00

Exchange emails with S. Hutchinson
re: attendance at Belleville court

SLG

27/11/19

$650.00

0.20

$130.00

DSH

27/11/19

$225.00

0.10

$22.50

Draft memo to P. Williams re filing
termination with Sheriff

MES

27/11/19

$450.00

0.20

$90.00

Exchange emails with S. Hutchinson
re: draft order

DSH

28/11/19

$225.00

0.10

$22.50

Office discussion with P. Williams re
remaining payments from Sheriff re
garnishment payments

MES

28/11/19

$450.00

0.20

$90.00

Receive emails from S. Hutchinson
and S. Dewart re: costs award and
form of order

PLW

28/11/19

$180.00

0.60

$108.00

Filed Notice of Termination

MES

29/11/19

$450.00

0.30

$135.00

Review letter from P. Cho;
Exchange emails with P. Cho;
Discussion with S. Graff, and
telephone call with P. Cho re: OOM
receivership (Commercial Loans)

34.20

$15,384.50

TOTAL:

Name
Miranda E. Spence (MES)
Patrick L. Williams (PLW)
Steven L. Graff (SLG)
Daniella S. Hodgson (DSH)
Christine A. Miroslavich (CAM)

OUR FEE
HST at 13%
13%

RATE/
HOUR

TIME

VALUE

Hours
18.10
18.10
2.40
8.70
3.90
1.10
1.10

DESCRIPTION

Address requests from SusGlobal
re: garnishments, and email to BDO
re: cheques received from Sheriff

Review emails re costs

Rate
$450.00
$180.00
$650.00
$225.00
$250.00

Value
$8,145.00
$432.00
$5,655.00
$877.50
$275.00

$15,384.50
$1,999.99

AIRD
Aird & BERLIS
Berlis LLP
Page 6 OF
PAGE
of ACCOUNT
Account No.
No. 653443

DISBURSEMENTS
Subject to HST
Deliveries/Parss
Photocopies
Photocopies - Local
Binding and Tabs
Taxi

$87.46
$66.25
$169.25
$43.75
$8.85

Total Disbursements
HST at 13%
13%

$375.56
$48.82
$17,808.87
$17,808.87

AMOUNT NOW DUE

THIS IS
IS OUR ACCOUNT HEREIN
Aird & Berlis LLP

Steven L. Graff
E.&O.E.
PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
IN
IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST
INTEREST WILL BE CHARGED AT THE RATE OF 2.0% PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.
GST / HST Registration # 12184
12184 6539 RT0001
RT0001

NOTE: This account may be paid by wire transfer in
In Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2.
1A2. Account number 5221521, Transit number 10202,
10202, Swift Code TDOMCATTTOR. Please include the account number as reference.
38131479.1
38131479.1

IN
!N ACCOUNT WITH:

1

BERUS I|
AIRD BERLIS
Brookfield Place, 181
181 Bay Street, Suite 1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BOO
BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
1H1
Account No.: 661730

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266

February 24, 2020
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended January 27,
2020
TIME

VALUE

DESCRIPTION

$450.00

0.10

$45.00

Review email providing draft order

02/12/19

$450.00

0.50

$225.00

Exchange emails with counsel for
SusGlobal, and arrange for order to
be taken out at the Court

PLW

02/12/19

$180.00

0.60

$108.00

Issued and entered Order of
November 13, 2019

MES

03/12/19

$450.00

0.20

$90.00

Receive email from P. Grbac re:
attendance at Belleville court, and
email to BDO re: same

DSH

10/12/19
10/12/19

$225.00

0.20

$45.00

Email to and from M. Spence; Memo
to P. Williams re follow up with
regards to payment from sheriff

MES

10/12/19

$450.00

0.30

$135.00

DSH

11/12/19
11/12/19

$225.00

0.40

$90.00

LAWYER

DATE

MES

01/12/19

MES

RATE/
HOUR

Telephone call and exchange of
emails with A. Consoli re: status of
costs payments
Receive funds from sheriff; Draft
letter to client; Arrange for service of
same; Email to M. Spence re same;
Update garnishment chart

Aird & BERMS
Berlis LLP
AIRD
Page 2 OF
of ACCOUNT
Account No.
No. 661730
PAGE

RATE/
HOUR

TIME

VALUE DESCRIPTION

LAWYER

DATE

KBP

11/12/19

$425.00

0.50

$212.50

MES

11/12/19

$450.00

0.20

$90.00

Exchange emails with BDO re:
receipt of amounts from sheriff

KBP

12/12/19
12/12/19

$425.00

0.20

$85.00

Email exchange with A. Consoli
regarding discharge motion and
outstanding items.

MES

12/12/19
12/12/19

$450.00

0.10

$45.00

Receive email from SusGlobal
counsel re: costs payment

KBP

16/12/19

$425.00

1.00
1.00

$425.00

MES

18/12/19
18/12/19

$450.00

0.20

$90.00

Exchange emails with counsel re:
SusGlobal costs award

KBP

19/12/19
19/12/19

$425.00

0.20

$85.00

Review and consider emails
regarding costs proposal; email
exchange S. Venton.

MES

19/12/19
19/12/19

$450.00

0.70

$315.00

Telephone calls with S. Hutchinson
re: costs award; Exchange emails
with BDO re: same; Email to
SusGlobal re: garnishments

SLG

20/12/19

$650.00

0.20

$130.00

Emails re settlement of costs

MES

20/12/19

$450.00

0.40

$180.00

Exchange of emails and telephone
calls with BDC counsel re:
settlement of costs of motion and
garnishments

MES

23/12/19

$450.00

0.20

$90.00

Emails to C. Mazur and S.
Hutchison re: acceptance of costs
settlement

MES

24/12/19

$450.00

0.10

$45.00

Receive email from C. Mazur

SLG

02/01/20

$650.00

0.10

$65.00

Email report

DSH

06/01/20

$225.00

0.10

$22.50

Prepare
Prepare memo to P. Williams re
follow up on last garnishment
payment

Review and consider email from A.
Consoli regarding City of Belleville
invoices and discussions with
Susglobal; email to A. Consoli
regarding same.

Review and prepare for update call
with client team to discuss discharge
and outstanding issues; attend call
with client team.

Aird & BERLIS
Berlis LLP
ARD
of ACCOUNT
Account No.
No. 661730
Page 3 OF
PAGE

TIME

VALUE

DESCRIPTION

$450.00

0.10

$45.00

07/01/20

$225.00

0.10

$22.50

Exchange emails with M. Malleson
re: status of proceeding
Email to M. Spence re update on
last garnishment payment

DSH

08/01/20

$225.00

0.30

$67.50

Review of cheque from sheriff; Draft
letter to BDO; Arrange for service of
same; Email to M. Spence re same

SLG

13/01/20
13/01/20

$650.00

0.20

$130.00

Emails re settlement and closure of
file

KBP

13/01/20
13/01/20

$425.00

0.30

$127.50

Review and consider email from
BDC team; email exchange with
client regarding same.

DSH

14/01/20
14/01/20

$225.00

0.80

$180.00

Emails to and from M. Spence;
Preparation of reconciliation of
amounts owed back to SusGlobal re
collection of funds from garnishment

KBP

14/01/20

$425.00

0.60

$255.00

Attend call with clients to discuss
updates and next steps with
Susglobal regarding site plan; email
exchange regarding motion to
discharge.

MES

14/01/20

$450.00

0.50

$225.00

Conference call with BDO re:
resolution of matters, and exchange
emails re: settlement of cost issues

KBP

15/01/20

$425.00

0.20

$85.00

Review and consider emails from A.
Consoli; email exchange with client
team and working group.

MES

17/01/20

$450.00

0.30

$135.00

Exchange emails with A. Consoli re:
garnishments and telephone call
with A. Consoli re: same

KBP

20/01/20

$425.00

0.30

$127.50

Attend call with A. Consoli to discuss
next steps and payment of
outstanding site plan fees.

KBP

24/01/20

$425.00

0.40

$170.00

Email exchange with client team
regarding negotiations with
SusGlobal regarding finalizing
payments and settlement of
outstanding costs.

LAWYER

DATE

MES

06/01/20

DSH

RATE/
HOUR

Aird & BERLIS
Berlis LLP
AIRD
Page 4 OF
of ACCOUNT
Account No.
No. 661730
PAGE

LAWYER

DATE

MBS
MES

24/01/20

RATE/
HOUR
$450.00

TOTAL:

TIME

VALUE DESCRIPTION

0.20

$90.00

10.80

$4,278.00
Hours

Name

4.10
0.60
1.90
1.90
3.70
0.50

(MBS)
Miranda E. Spence (MES)
Patrick L. Williams (PLW)
Daniella S. Hodgson (DSH)
Plunkett (KBP)
Kyle B. Plunkett
Steven L. Graff (SLG)

Exchange emails and telephone call
cal
Exchange
Consoli re: question from
with A. Cansoli
SusGlobal

Rate
$450.00
$180.00
$225.00
$425.00
$650.00

Value
$1,845.00
$108.00
$427.50
$1,572.50
$325.00

$4,278.00
$556.14

OUR FEE
HST at 13%
13%
DISBURSEMENTS
Subject to HST
Deliveries/Parss
Deliveries/Parss

$79.46

13%
HST at 13%

$10.33
$4,923.93

AMOUNT NOW DUE

THI
Aird

ACCOUNT HEREIN
LLP

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
IN
IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE
RATE OF 2.0% PER
PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM
FROM A DATE THAT IS
IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.
GST / HST Registration
Registration #
#12184
12184 6539 RT0001
RT0001
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IN ACCOUNT WITH:

AI RD BERLIS

-1
1

Brookfield Place, 181 Bay Street, Suite 1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
Account No.: 668756

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266

April 27, 2020
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended April 7, 2020
LAWYER

DATE

RATE/
HOUR

TIME

MES
_

10/02/20
_

$450.00)
_

0.50
_

MES
_

11/02/20
_

$450.00)
_

0.10
_

MES
_

12/02/20
_

$450.00)
_

0.50
_

KBP
_

14/02/20
_

$425.00)
_

0.60
_

MES
_

14/02/20
_

$450.00)
_

0.20
_

KBP
_

15/02/20
_

$425.00)
_

1.50
_

MES
_

17/02/20
_

$450.00)
_

0.20
_

KBP
_

18/02/20
_

$425.00)
_

0.30
_

VALUE DESCRIPTION

$225.00) Review and consider LawPro release,
_ and email to counsel re: same
_
$45.00) Receive email from LawPro counsel
_ re: comments on release
_
$225.00) Telephone call with A. Consoli re:
_ outstanding issues with SusGlobal,
and email to P. Hrbac re: same
_
$255.00) Review and consider emails from
_ client regarding settlement terms and
update; attend call with A. Consoli.
_
$90.00) Review emails re: status of settlement
_ with SusGlobal
_
$637.50) Draft settlement and mutual release;
_ circulate same to M. Spence.
_
$90.00) Review email from K. Plunkett re:
_ release, and email to LawPro counsel
re: release
_
$127.50) Review and consider emails from M.
_ Spence regarding draft mutual
release.
_

AIRD & BERLIS LLP
PAGE 2 OF ACCOUNT NO. 668756

LAWYER

DATE

RATE/
HOUR

TIME

MES
_

18/02/20
_

$450.00)
_

0.20
_

MES
_

19/02/20
_

$450.00)
_

0.10
_

MES
_

20/02/20
_

$450.00)
_

0.50
_

KBP
_

21/02/20
_

$425.00)
_

0.30
_

MES
_

21/02/20
_

$450.00)
_

0.30
_

MES
_

27/02/20
_

$450.00)
_

0.10
_

MES
_

04/03/20
_

$450.00)
_

0.20
_

KBP
_

05/03/20
_

$425.00)
_

0.30
_

MES
_

05/03/20
_

$450.00)
_

0.50
_

MES
_

06/03/20
_

$450.00)
_

0.50
_

KBP
_

11/03/20
_

$425.00)
_

0.30
_

MES
_

11/03/20
_

$450.00)
_

0.20
_

KBP
_

12/03/20
_

$425.00)
_

0.80
_

VALUE DESCRIPTION

$90.00) Review draft mutual release and
_ exchange emails with K. Plunkett re:
same
_
$45.00) Receive email from P. Grbac re:
_ LawPro release
_
$225.00) Revise mutual release and email to
_ BDO; Discuss with K. Plunkett
_
$127.50) Review and consider comments on
_ release; email exchange with A.
Consoli regarding same.
_
$135.00) Exchange emails with I.
_ Makrimichalos re: termination of
garnishments; Exchange emails with
C. Mazur and A. Consoli re: release
_
$45.00) Exchange emails with A. Consoli re:
_ status of SusGlobal settlement
_
$90.00) Telephone call and exchange of
_ emails with P. Hrbac re: SusGlobal
release
_
$127.50) Email to client regarding updates on
_ settlement with SusGlobal.
_
$225.00) Exchange emails with A. Consoli, K.
_ Plunkett re: finalizing settlement with
SusGlobal; Email to P. Grbac
providing garnishment reconciliation
and other documents relating to costs
issues
_
$225.00) Exchange emails with A. Consoli, P.
_ Grbac re: terms of settlement and
releases
_
$127.50) Review and consider emails form
_ client regarding updates on settlement
discussions and Law Pro.
_
$90.00) Exchange emails with A. Consoli re:
_ negotiation of release
_
$340.00) Review and consider email exchange
_ between SusGlobal and client; revise
and circulate updated settlement
agreement to capture revised terms.

AIRD & BERLIS LLP
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LAWYER

DATE

RATE/
HOUR

TIME

MES
_

12/03/20
_

$450.00)
_

0.40
_

KBP
_

15/03/20
_

$425.00)
_

0.70
_

KBP
_

26/03/20
_

$425.00)
_

0.30
_

MES
_

26/03/20
_

$450.00)
_

0.50
_

MES
_

07/04/20
_

$450.00)
_

0.40
_

TOTAL:

10.50

Name
Miranda E. Spence (MES)
Kyle B. Plunkett (KBP)

VALUE DESCRIPTION

$180.00) Review and revise release and email
_ to A. Consoli re: same
_
$297.50) Review and consider comments on
_ updated draft settlement agreement;
revise and circulate new version to
client.
_
$127.50) Review and respond to emails from
_ client regarding discharge motion and
finalizing settlements.
_
$225.00) Exchange emails with C. Mazur, A.
_ Consoli, P. Grbac re: finalizing
settlement and releases; Telephone
call with K. Plunkett re: same
_
$180.00) Consider form of release with
_ SusGlobal, and exchange emails with
A. Consoli re: same
_
$4,597.50)
Hours

Rate

Value

5.40
5.10

$450.00)
$425.00)

$2,430.00)
$2,167.50)

OUR FEE
HST at 13%

$4,597.50)
$597.68)

AMOUNT NOW DUE

$5,195.18)

THIS IS OUR ACCOUNT HEREIN
Aird & Berlis LLP

Steven L. Graff
E.&O.E.
PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 2.0% PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.
GST / HST Registration # 12184 6539 RT0001
NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please include the account number as reference.

39756547.1

IN ACCOUNT WITH:

AI RD BERLIS

-1
1

Brookfield Place, 181 Bay Street, Suite 1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

BDO Canada Limited
805-25 Main Street West
Hamilton, ON
L8P 1H1
Account No.: 674092

Attention: Mr. Christopher Mazur

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES
File No.: 13137/137266

June 17, 2020
Re: Receivership of Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd.
FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended June 15, 2020
LAWYER

DATE

RATE/
HOUR

TIME

MES
_

05/05/20
_

$450.00)
_

0.30
_

MES
_

06/05/20
_

$450.00)
_

0.30
_

KBP
_
MES
_

14/05/20
_
25/05/20
_

$425.00)
_
$450.00)
_

0.30
_
0.20
_

KBP
_

01/06/20
_

$425.00)
_

0.20
_

KBP
_

02/06/20
_

$425.00)
_

0.20
_

KBP
_

05/06/20
_

$425.00)
_

0.30
_

MES
_

07/06/20
_

$450.00)
_

0.10
_

KBP
_

08/06/20
_

$425.00)
_

1.00
_

VALUE DESCRIPTION

$135.00) Exchange emails with A. Consoli re:
_ finalizing release and discharge, and
email to S. Hutchison request
_
$135.00) Discussion with K. Plunkett and
_ exchange emails with A. Consoli re:
discharge motion
_
$127.50) Start drafting discharge order.
_ _
$90.00) Email to A. Consoli re: materials to
_ be posted on website
_
$85.00) Review and respond to client team
_ regarding discharge motion;
_
$85.00) Email exchange with client team and
_ court regarding discharge motion.
_
$127.50) Review and respond to emails from
_ client regarding motion to discharge;
email exchange with court.
_
$45.00) Email to S. Hutchison following up re
_ release
_
$425.00) Draft discharge order; prepare fee
_ affidavit.
_

AIRD & BERLIS LLP
PAGE 2 OF ACCOUNT NO. 674092

LAWYER

DATE

RATE/
HOUR

TIME

MES
_

08/06/20
_

$450.00)
_

0.20
_

KBP
_

09/06/20
_

$425.00)
_

1.00
_

KBP
_

11/06/20
_

$425.00)
_

1.00
_

MES
_

11/06/20
_

$450.00)
_

0.20
_

KBP
_

15/06/20
_

$425.00)
_

2.00
_

MES
_

15/06/20
_

$450.00)
_

0.20
_

TOTAL:

7.50

Name
Miranda E. Spence (MES)
Kyle B. Plunkett (KBP)

VALUE DESCRIPTION

$90.00) Arrange Zoom teleconference
_ details for discharge hearing
_
$425.00) Draft fee affidavit; start draft notice
_ of motion.
_
$425.00) Draft notice of motion; email
_ exchange with client regarding
report and fee affidavit.
_
$90.00) Discussion with A. Consoli and
_ email to S. Hutchison's office re:
Lawpro settlement
_
$850.00) Review and consider draft report
_ and affidavit; provide comments on
fee affidavit; email to client team.
_
$90.00) Exchange emails with clients re:
_ final report
_
$3,225.00)
Hours

Rate

Value

1.50
6.00

$450.00)
$425.00)

$675.00)
$2,550.00)

OUR FEE
HST at 13%

$3,225.00)
$419.25)

AMOUNT NOW DUE

$3,644.25)

THIS IS OUR ACCOUNT HEREIN
Aird & Berlis LLP

Steven L. Graff
E.&O.E.
PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT
IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 2.0% PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.
GST / HST Registration # 12184 6539 RT0001
NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please include the account number as reference.

40421608.1

Attached is Exhibit "B"
Referred to in the
AFFIDAVIT OF KYLE PLUNKETT
Sworn before me
thi

Pfday of June, 2020

Commissioner for taking Affidavits, etc

Lawyer

Call to Bar

Avg Hrly Rate

Total Time

Steve Graff

1991

$637.23

46.50

$29,631.00

Kyle B. Plunkett

2011

$396.33

100.80

$39,950.00

Miranda Spence

2011

$418.66

207.00

$86,662.50

Courtney Raphael

2005

$450.00

0.20

$90.00

D. Robb English

1980

$850.00

0.20

$170.00

Scott Stoll

2002

$625.00

1.50

$937.50

Jeffrey Merk

2004

$550.00

1.40

$770.00

Brian Chung

2014

$325.00

0.60

$195.00

Hansen Wong

2017

$340.00

2.90

$986.00

Clerk/Student

Call to Bar

Avg Hrly Rate

Patrick Williams

N/A

$180.00

13.20

$2,376.00

Daniella Hodgson

N/A

$225.00

67.50

$15,187.50

Monica Carinci

N/A

$250.00

43.80

$10,950.00

Brandon Carter

N/A

$250.00

3.30

$825.00

Carlos Casasola

N/A

$250.00

0.60

$150.00

Christine
Miroslavich

N/A

$250.00

1.10

$275.00

Codie Mitchell

N/A

$250.00

1.00

$250.00

Damian Lu

N/A

$250.00

9.60

$2,400.00

Ivone Vieira

N/A

$155.00

0.30

$46.50

Matthew Patterson

N/A

$275.00

0.90

$247.50

Shannon Morris

N/A

$275.00

0.80

$220.00

Total Time

Value

Value

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant

- and -

ASTORIA ORGANIC MATTERS LTD. and ASTORIA
ORGANIC MATTERS CANADA LP
Respondents
Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
Proceedings commenced at Toronto

FEE AFFIDAVIT OF KYLE PLUNKETT
AIRD & BERLIS LLP
Brookfield Place
181 Bay Street, Suite 1800
Toronto, ON M5J 2T9
Kyle Plunkett (LSO # 61044N)
Tel:
(416) 865-3406
Fax:
(416) 863-1515
Email: kplunkett@airdberlis.com
Miranda Spence (LSO # 60621M)
Tel:
(416) 865-3414
Fax:
(416) 863-1515
Email: mspence@airdberlis.com
Lawyers for the Court-appointed Receiver, BDO Canada Limited
40448093.1

APPENDIX Q

Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP
Receiver's Statement of Receipts and Disbursements
for the period April 13, 2017 to June 22, 2020
Receipts
Cash on Hand
Advances from secured creditor
Accounts receivable
Sale of Inventory
Sale of Assets
MOECC LC / GIC Refund
City of Belleville Deposit
City of Peterborough Deposit
Miscellaneous refunds
HST collected
HST refunds
Cost Award Recovery / Settlements
Transfer (to) / From Estate
Interest
Total Receipts

$

$

Disbursements
Payroll and related expenses
WSIB
Operating expenses (fuel, freight, etc.)
Bookkeeping and Consulting services
Insurance
Rent
Property taxes
Advertising
Utilities
Repairs and maintenance
Re-Grading Project
Appraisal fees
HST paid / ITC's
HST remitted
Receiver fees
Legal fees
Equipment Lessors
Site Plan Agreement - SusGlobal Settlement
Security
Bank charges
Registration fees
Total Disbursements
Net cash receipts

Astoria Ltd.
1,491.37
11,098.99
88,105.13
24.93

$

$

Total
61,164.19
400,000.00
74,583.71
545,332.06
4,100,000.00
279,531.91
357,500.00
50,000.00
10,000.00
92,009.84
128,006.77
239,845.14
49,913.88

6,287,167.08

100,720.42

161,725.26
4,095.21
300,930.10
20,783.35
29,953.36
13,500.00
39,952.05
2,848.96
39,402.09
28,156.79
82,904.29
3,000.00
188,463.34
5,251.85
347,104.40
592,564.66
25,000.00
10,000.00
238.91
6,012.10
70.00

89,551.43
11,098.99
70.00

251,276.69
4,095.21
300,930.10
20,783.35
29,953.36
13,500.00
39,952.05
2,848.96
39,402.09
28,156.79
82,904.29
3,000.00
188,463.34
16,350.84
347,104.40
592,564.66
25,000.00
10,000.00
238.91
6,012.10
140.00

1,901,956.72

100,720.42

2,002,677.14

-

Distributions / Repayments
Repay Advance from Secured Creditor
Distribution to BDC
Distribution to Lien Claimants
Distribution to Casa-Dea

400,000.00
1,800,000.00
545,586.95
241,868.02

-

400,000.00
1,800,000.00
545,586.95
241,868.02

Total Distributions / Repayments

2,987,454.97

-

2,987,454.97

1,397,755.39

-

$

$

6,387,887.50

4,385,210.36

Balance in Receiver's trust accounts

$

Astoria Canada
59,672.82
400,000.00
74,583.71
545,332.06
4,100,000.00
279,531.91
357,500.00
50,000.00
10,000.00
80,910.85
128,006.77
239,845.14
(88,105.13)
49,888.95

$

4,385,210.36

1,397,755.39

TAB 3

Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR.
JUSTICE MCEWEN

)
)
)

MONDAY, THE 6TH
DAY OF JULY, 2020

BETWEEN:
BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

DISTRIBUTION AND DISCHARGE ORDER

THIS MOTION, made by BDO Canada Limited (“BDO”), in its capacity as Court
appointed receiver (in such capacity, the “Receiver”), without security, of the undertaking,
property and assets of each of Astoria Organic Matters Ltd. and Astoria Organic Matters Canada
LP (together, the “Debtors”), for an Order:
(i)

approving the Sixth and Final Report of the Receiver dated June 22, 2020 (the

“Final Report”) and the activities of the Receiver set out therein;
(ii)

approving the fees and disbursements of the Receiver and those of its legal counsel,

Aird & Berlis LLP (“A&B”), including an accrual for fees and disbursements to be
incurred to the completion of these proceedings;

2

(v)

authorizing and directing the Receiver to distribute certain funds to Business

Development Bank of Canada (“BDC”) on account of the Debtors’ secured indebtedness
owing to BDC for principal, interest and costs;
approving the Receiver’s Statement of Receipts and Disbursements as at June 22,

(vi)

2020 (as appended to the Final Report);
(vii)

discharging BDO as Receiver of the assets, undertakings and properties of the

Debtors, effective upon the filing of a certificate by the Receiver certifying that all matters
to be attended to in connection with the receivership of the Debtors have been completed
to the satisfaction of the Receiver, in substantially the form attached hereto as Schedule
“A” (the “Discharge Certificate”); and
(viii) releasing BDO from any and all liability, as set out in paragraph 8 of this Order,
was heard this day by judicial videoconference.
ON READING the Motion Record of the Receiver, including the Final Report and the
appendices thereto, the affidavit of Christopher J. Mazur sworn June 22, 2020 and the affidavit of
Kyle Plunkett sworn June 22, 2020, and on hearing the submissions of counsel for the Receiver

•

and such other counsel as were present and listed on the Counsel Slip, no one else appearing for

•

any other party named on the Service List, although served as evidenced by the affidavit of <*>
sworn June <*>, 2020, filed.
SERVICE
1.

THIS COURT ORDERS AND DECLARES that the time for service of this Motion and

the Motion Record herein are properly returnable today and hereby dispenses with further service
thereof.
APPROVAL OF THE FINAL REPORT
2.

THIS COURT ORDERS that Final Report and the conduct and activities of the Receiver

described therein be and are hereby approved; provided, however, that only the Receiver, in its

3

personal capacity and only with respect to its own personal liability, shall be entitled to rely upon
or utilize in any way such approval.
APPROVAL OF RECEIPTS AND DISBURSEMENTS
3.

THIS COURT ORDERS that the Receiver’s Statement of Receipts and Disbursements

for the period of April 13, 2017 to June 22, 2020, as set out in Appendix “Q” to the Final Report,
be and is hereby approved.
APPROVAL OF FEES AND DISBURSEMENTS
4.

THIS COURT ORDERS that the fees and disbursements of the Receiver, being fees and

disbursements of $35,091.50 plus HST of $4,561.90, totalling $39,653.40, plus the Receiver Fee
Accrual (as defined in the Final Report) to the completion of these proceedings, as set out in
Appendix “O” to the Final Report, are hereby approved.
5.

THIS COURT ORDERS that the fees and disbursements of the Receiver’s legal counsel,

A&B, being fees and disbursements of $202,163.27 plus HST of $25,820.52, totalling
$227,983.79, plus the Legal Fee Accrual (as defined in the Final Report) to the completion of these
proceedings, as set out in Appendix “P” to the Final Report, are hereby approved.
APPROVAL OF DISTRIBUTION
6.

THIS COURT ORDERS that the Receiver is hereby authorized and directed to make the

BDC Distribution (as defined in the Final Report) with the monies remaining in its hands to BDC
on account of the Debtors’ secured indebtedness owing to BDC, as outlined in the Final Report,
for principal, interest and costs, after provision for any amounts that are required to be paid to any
other party in priority to BDC, if any, under the Bankruptcy and Insolvency Act (Canada).
DISCHARGE AND RELEASE
7.

THIS COURT ORDERS that upon payment of the amounts set out in paragraph 6 above

and the filing of the Discharge Certificate by the Receiver in the form attached hereto as Schedule
“A”, BDO shall be discharged as Receiver of the assets, undertakings and properties of the
Debtors, provided however that notwithstanding its discharge herein (a) BDO shall remain

4

Receiver for the performance of such incidental duties as may be required to complete the
administration of its mandate, and (b) the Receiver shall continue to have the benefit of the
provisions of all Orders made in this proceeding, including all approvals, protections and stays of
proceedings in favour of BDO in its capacity as Receiver.
8.

THIS COURT ORDERS AND DECLARES that, upon the Receiver filing the Discharge

Certificate, BDO is hereby released and discharged from any and all liability that BDO now has
or may hereafter have by reason of, or in any way arising out of, the acts or omissions of BDO
while acting in its capacity as Receiver herein, save and except for any gross negligence or wilful
misconduct on the Receiver’s part. Without limiting the generality of the foregoing, BDO is hereby
forever released and discharged from and all liability relating to matters that were raised, or which
could have been raised, in the within proceedings, save and except for any gross negligence or
wilful misconduct on the Receiver’s part.
9.

THIS COURT ORDERS that, notwithstanding Rule 59.05, this Order is effective from

the date it is made, and it is enforceable without any need for entry and filing. In accordance with
Rules 77.07(6) and 1.04, no formal order need be entered and filed unless an appeal or motion for
leave to appeal is brought to an appellate court. Any party may nonetheless submit a formal order
for original, signing, entry and filing, as the case may be, when the Court returns to regular
operations.
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SCHEDULE “A”
Court File No. CV-18-602745-00-CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

RECEIVER’S DISCHARGE CERTIFICATE
RECITALS
(A)

Pursuant to an Order of the Honourable Mr. Justice Hainey of the Ontario Superior Court

of Justice (Commercial List) (the “Court”) made April 13, 2017 (the “Appointment Order”),
BDO Canada Limited (“BDO”) was appointed as receiver (in such capacity, the “Receiver”),
without security, of all the assets, undertakings and properties of each of Astoria Organic Matters
Ltd. and Astoria Organic Matters Canada LP (together, the “Debtors”).
(B)

Pursuant to an Order of the Court made July 6, 2020 (the “Distribution and Discharge

Order”), BDO was discharged as the Receiver of the Debtors to be effective upon the filing by
the Receiver with the Court of a certificate confirming that all matters to be attended to in
connection with the receivership of the Debtors have been completed to the satisfaction of the

6

Receiver, provided, however, that notwithstanding its discharge: (a) the Receiver will remain the
Receiver for the performance of such incidental duties as may be required to complete the
administration of these receivership proceedings; and (b) the Receiver will continue to have the
benefit of the provisions of all Orders made in these proceedings, including all approvals,
protections and stays of proceedings in favour of BDO, in its capacity as the Receiver.
(C)

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Distribution and Discharge Order.
THE RECEIVER CERTIFIES the following:
1.

all matters to be attended to in connection with the receivership of the Debtors have been

completed to the satisfaction of the Receiver; and
2.

this Certificate was filed by the Receiver with the Court on the _____ day of

_______________, 2020.

BDO CANADA LIMITED, solely in its
capacity as the Court-appointed receiver of the
Respondents, and not in its personal capacity
Per:
Name:
Title:

BUSINESS DEVELOPMENT BANK OF CANADA
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Revised: May 11, 2010
Court File No.

CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE
JUSTICE

MCEWEN

MR.

)
)
)

_ TH
WEEKDAYMONDAY, THE #6

DAY OF MONTHJULY, 20YR2020

B E T W E E N:
PLAINTIFF
Plaintiff
BETWEEN:
BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and –ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
DEFENDANT
Defendant

Respondents

DISTRIBUTION AND DISCHARGE ORDER

THIS MOTION, made by [RECEIVER'S NAME]BDO Canada Limited (“BDO”), in its
capacity as the Court-_ appointed receiver (in such capacity, the "“Receiver"”), without security, of

I

DOCSTOR: 1201925\8

2

,-.

the undertaking, property and assets of [DEBTOR] (each of Astoria Organic Matters Ltd. and
Astoria Organic Matters Canada LP (together, the "Debtor"“Debtors”), for an orderOrder:
1. (i) approving the Sixth and Final Report of the Receiver dated June 22, 2020 (the
“Final Report”) and the activities of the Receiver as set out in the report of the Receiver
dated [DATE] (the "Report")therein;
2. (ii) approving the fees and disbursements of the Receiver and those of its legal counsel,
Aird & Berlis LLP (“A&B”), including an accrual for fees and disbursements to be
incurred to the completion of these proceedings;
3.

approving the distribution of the remaining proceeds available in the estate of the Debtor;

[and]
(v)

authorizing and directing the Receiver to distribute certain funds to Business

Development Bank of Canada (“BDC”) on account of the Debtors’ secured indebtedness
owing to BDC for principal, interest and costs;
(vi)

approving the Receiver’s Statement of Receipts and Disbursements as at June 22,

2020 (as appended to the Final Report);
4. (vii) discharging [RECEIVER'S NAME]BDO as Receiver of the undertaking, property
and assets, undertakings and properties of the Debtor[Debtors, effective upon the filing of
a certificate by the Receiver certifying that all matters to be attended to in connection with
the receivership of the Debtors have been completed to the satisfaction of the Receiver, in
substantially the form attached hereto as Schedule “A” (the “Discharge Certificate”); and
5. (viii) releasing [RECEIVER'S NAME]BDO from any and all liability, as set out in
paragraph 58 of this Order]_1_,
was heard this day at 330 University Avenue, Toronto, Ontarioby judicial videoconference.

1_

I

If this relief is being sought, stakeholders should be specifically advised, and given ample notice. See also Note 4,
below.
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ON READING the Report, the affidavitsMotion Record of the Receiver and its counsel
as to fees (the "Fee Affidavits"), including the Final Report and the appendices thereto, the
affidavit of Christopher J. Mazur sworn June 22, 2020 and the affidavit of Kyle Plunkett sworn
June 22, 2020, and on hearing the submissions of counsel for the Receiver and such other
counsel as were present and listed on the Counsel Slip, no one else appearing for any other party
named on the Service List, although served as evidenced by the Affidavitaffidavit of
[NAME]<*> sworn [DATE]June <*>, 2020, filed2; .
SERVICE
1.

THIS COURT ORDERS AND DECLARES that the time for service of this Motion

and the Motion Record herein are properly returnable today and hereby dispenses with further
service thereof.
APPROVAL OF THE FINAL REPORT
2.

THIS COURT ORDERS that Final Report and the conduct and activities of the

Receiver, as set out in the Report, described therein be and are hereby approved.
2.

THIS COURT ORDERS that the fees and disbursements of; provided, however, that only

the Receiver and, in its counsel, as set out in the Report and the Fee Affidavits, are hereby
approvedpersonal capacity and only with respect to its own personal liability, shall be entitled to
rely upon or utilize in any way such approval.
APPROVAL OF RECEIPTS AND DISBURSEMENTS
3.

THIS COURT ORDERS that, after payment of the fees and disbursements herein

approved, the Receiver shall pay the monies remaining in its hands to [NAME OF PARTY]_3.,=.,
’s
Statement of Receipts and Disbursements for the period of April 13, 2017 to June 22, 2020, as
set out in Appendix “Q” to the Final Report, be and is hereby approved.
APPROVAL OF FEES AND DISBURSEMENTS
2_
3_

I

This model order assumes that the time for service does not need to be abridged.
This model order assumes that the material filed supports a distribution to a specific secured creditor or other
party.
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4.

THIS COURT ORDERS that the fees and disbursements of the Receiver, being fees and

disbursements of $35,091.50 plus HST of $4,561.90, totalling $39,653.40, plus the Receiver Fee
Accrual (as defined in the Final Report) to the completion of these proceedings, as set out in
Appendix “O” to the Final Report, are hereby approved.
5.

THIS COURT ORDERS that the fees and disbursements of the Receiver’s legal

counsel, A&B, being fees and disbursements of $202,163.27 plus HST of $25,820.52, totalling
$227,983.79, plus the Legal Fee Accrual (as defined in the Final Report) to the completion of
these proceedings, as set out in Appendix “P” to the Final Report, are hereby approved.
APPROVAL OF DISTRIBUTION
6.

THIS COURT ORDERS that the Receiver is hereby authorized and directed to make

the BDC Distribution (as defined in the Final Report) with the monies remaining in its hands to
BDC on account of the Debtors’ secured indebtedness owing to BDC, as outlined in the Final
Report, for principal, interest and costs, after provision for any amounts that are required to be
paid to any other party in priority to BDC, if any, under the Bankruptcy and Insolvency Act
(Canada).
DISCHARGE AND RELEASE
7.

4. THIS COURT ORDERS that upon payment of the amounts set out in paragraph 3

hereof [6 above and upon the Receiver filing a certificate certifying that it has completed the
other activities described in the Report],of the Discharge Certificate by the Receiver in the form
attached hereto as Schedule “A”, BDO shall be discharged as Receiver of the undertaking,
propertyassets, undertakings and assetsproperties of the DebtorDebtors, provided however that
notwithstanding its discharge herein (a) the ReceiverBDO shall remain Receiver for the
performance of such incidental duties as may be required to complete the administration of the
receivership hereinits mandate, and (b) the Receiver shall continue to have the benefit of the
provisions of all Orders made in this proceeding, including all approvals, protections and stays of
proceedings in favour of [RECEIVER'S NAME]BDO in its capacity as Receiver.

1
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8.

5. [THIS COURT ORDERS AND DECLARES that [RECEIVER'S NAME], upon

the Receiver filing the Discharge Certificate, BDO is hereby released and discharged from any
and all liability that [RECEIVER'S NAME]BDO now has or may hereafter have by reason of,
or in any way arising out of, the acts or omissions of [RECEIVER'S NAME]BDO while acting
in its capacity as Receiver herein, save and except for any gross negligence or wilful misconduct
_
on the Receiver'’s
part.

Without limiting the generality of the foregoing, [RECEIVER'S

NAME]BDO is hereby forever released and discharged from any and all liability relating to
matters that were raised, or which could have been raised, in the within receivership
_
proceedings, save and except for any gross negligence or wilful misconduct on the Receiver'’s
=

part.]4

_______________________________________

40004205.1

9.

THIS COURT ORDERS that, notwithstanding Rule 59.05, this Order is effective from

the date it is made, and it is enforceable without any need for entry and filing. In accordance with
Rules 77.07(6) and 1.04, no formal order need be entered and filed unless an appeal or motion
for leave to appeal is brought to an appellate court. Any party may nonetheless submit a formal
order for original, signing, entry and filing, as the case may be, when the Court returns to regular
operations.

4_

I

The model order subcommittee was divided as to whether a general release might be appropriate. On the one
hand, the Receiver has presumably reported its activities to the Court, and presumably the reported activities have
been approved in prior Orders. Moreover, the Order that appointed the Receiver likely has protections in favour
of the Receiver. These factors tend to indicate that a general release of the Receiver is not necessary. On the other
hand, the Receiver has acted only in a representative capacity, as the Court's officer, so the Court may find that it is
appropriate to insulate the Receiver from all liability, by way of a general release. Some members of the
subcommittee felt that, absent a general release, Receivers might hold back funds and/or wish to conduct a claims
bar process, which would unnecessarily add time and cost to the receivership. The general release language has
been added to this form of model order as an option only, to be considered by the presiding Judge in each specific
case. See also Note 1, above.
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SCHEDULE “A”
Court File No. CV-18-602745-00-CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC MATTERS CANADA LP
Respondents

RECEIVER’S DISCHARGE CERTIFICATE
RECITALS
(A)

Pursuant to an Order of the Honourable Mr. Justice Hainey of the Ontario Superior Court

of Justice (Commercial List) (the “Court”) made April 13, 2017 (the “Appointment Order”),
BDO Canada Limited (“BDO”) was appointed as receiver (in such capacity, the “Receiver”),
without security, of all the assets, undertakings and properties of each of Astoria Organic Matters
Ltd. and Astoria Organic Matters Canada LP (together, the “Debtors”).
(B)

Pursuant to an Order of the Court made July 6, 2020 (the “Distribution and Discharge

Order”), BDO was discharged as the Receiver of the Debtors to be effective upon the filing by
the Receiver with the Court of a certificate confirming that all matters to be attended to in

1

DOCSTOR: 1201925\8

_8
connection with the receivership of the Debtors have been completed to the satisfaction of the
Receiver, provided, however, that notwithstanding its discharge: (a) the Receiver will remain the
Receiver for the performance of such incidental duties as may be required to complete the
administration of these receivership proceedings; and (b) the Receiver will continue to have the
benefit of the provisions of all Orders made in these proceedings, including all approvals,
protections and stays of proceedings in favour of BDO, in its capacity as the Receiver.
(C)

Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Distribution and Discharge Order.
THE RECEIVER CERTIFIES the following:
1.

all matters to be attended to in connection with the receivership of the Debtors have been

completed to the satisfaction of the Receiver; and
2.

this Certificate was filed by the Receiver with the Court on the _____ day of

_______________, 2020.
BDO CANADA LIMITED, solely in its
capacity as the Court-appointed receiver of the
Respondents, and not in its personal capacity
Per:
Name:
Title:

1
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