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COSTS SUBMISSIONS OF THE RESPONDENT,
BDO CANADA LIMITED, in its capacity as Court-appointed receiver of
Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP
OVERVIEW
1.

The respondent, BDO Canada Limited, in its capacity as Court-appointed receiver of

Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP (in such capacity, the
“Receiver”), makes these costs submissions pursuant to the Reasons for Decision of the
Honourable Justice McEwen dated May 17, 2018 (the “Reasons for Decision”). As set out in the
Reasons for Decision, His Honour dismissed the motion brought by the moving party, SusGlobal
Energy Belleville Ltd. (“SusGlobal”), for leave to commence a claim against the Receiver for
damages for gross negligence, wilful misconduct and/or breach of contract (the “Motion”). The
Receiver was completely successful on the Motion.1
2.

As set out in the Reasons for Decision, the Receiver is entitled to its costs of the Motion.

The Receiver seeks its legal costs payable on a full indemnity basis in the sum of $128,667.63. In
addition, and for the reasons set out herein, the Receiver seeks payment by SusGlobal of the
Receiver’s fees incurred specifically in connection with the Motion, in the sum of $40,982.00. The
Receiver’s counsel’s costs outline is attached at Tab 2. The Receiver’s fee affidavit is attached at
Tab 3.
The Receiver is Entitled to be Fully Indemnified by SusGlobal for its Costs
3.

The Receiver was appointed by way of the Order of the Honourable Justice Hainey dated

April 13, 2017 (the “Appointment Order”). As is typical in such orders, paragraph 17 of the
Appointment Order establishes a limitation on the Receiver’s liability, providing that “the Receiver

shall incur no liability or obligation as a result of its appointment or the carrying out of the
provisions of this Order, save and except for any gross negligence or wilful misconduct on its
part ” The Appointment Order is attached at Tab 4.
4.

The Reasons for Decision conclude that there is not even a prima facie case that the

Receiver engaged in any conduct that could constitute gross negligence or wilful misconduct.
Accordingly, the Receiver is insulated from being personally liable for the costs associated with
defending SusGlobal’s motion. However, this does not eliminate the significant costs, evidenced1
1 The Reasons for Decision are attached at Tab 1.
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-

-

in the Costs Outline and Fee Affidavit, that the Receiver was forced to incur as a result of
SusGlobal’s motion.

The Receiver submits that these costs ought not be home by the

Respondents’ stakeholders and the receivership estate, but by SusGlobal in their entirety.
5.

The fixing of costs is a discretionary decision under section 131 of the Courts of Justice

Act, having regard for the factors enumerated in Rule 57.01 of the Rules of Civil Procedure. The
Court’s discretion to fix costs pursuant to these statutory provisions may extend to assigning
liability for a Court-appointed receiver’s fees, in addition to those of its counsel.2
6.

Further, where a party involved in a receivership has, by its conduct, caused a receiver to

incur costs, this Court has confirmed that that party, rather than the other stakeholders in the
insolvency proceeding, should bear the brunt of the receiver’s costs so incurred.3
7.

Stated simply, “a party who exacerbates receivership costs by disputatious proceedings

and interference with the receiver should indemnify the innocent parties in the enterprise. ”4 The
Receiver submits that this principle ought to apply to SusGlobal in this case.

,

Costs on an Elevated Scale are Appropriate
8.

As confirmed in the Reasons for Decision, the threshold for leave is “not a high one. It is

designed to protect the receiver against frivolous or vexatious actions or actions without basis in
fact.”5 SusGlobal failed to satisfy this Court that its proposed proceeding against the Receiver,
which included very serious allegations about the Receiver’s conduct, met even this low bar.
9.

In attempting to make its case, SusGlobal inappropriately and unnecessarily lengthened

these proceedings by seeking last-minute adjournments and timetable amendments to permit it to
file additional evidence, including purported expert evidence, to bolster the spurious allegations it
raised on the Motion, to which evidence the Receiver was then forced to respond.6

2 Polish Alliance of Canada v. Polish Assn, of Toronto Ltd., 2016 ONSC 186 (Ont. S.C.J. [Commercial List])
(attached at Tab 5) at para. 6.
3 Pinnacle Capital Resources Ltd. v. Kraus Inc., 2013 ONSC 674 (Ont. S.C.J. [Commercial List]) (attached at Tab
6) at para. 10.
4 Naramalta Development Corp. v. Therapy General Partner Ltd., 2012 BCSC 191 (B.C.S.C) (attached at Tab 7) at
para. 49.
5 Reasons for Decision at para. 15, citing Canadian National Railway Co. v. Holms, 2016 ONCA 148.
6 These requests are further detailed in the Receiver’s costs outline, attached at Tab 2, and in the Endorsement of
Justice Dunphy dated January 15, 2018, attached at Tab 8.
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As an example of how manifestly futile SusGlobal’s efforts in this regard appeared, even

at an early stage, at a 9:30 appointment held January 15, 2018 in these receivership proceedings,
Justice Dunphy considered SusGlobal’s request for a timetable amendment to permit it to file
expert evidence, and endorsed, “ While I have grave doubts that the described report will prove

helpful or particularly relevant, I cannot at this stage preclude its admissibility.” Ultimately,
Justice McEwen placed “no weight” on the purported expert report.7 8The remainder of SusGlobal’s
evidence was “convoluted’, inconsistent, “fatally flawed’ and “highly unscientific and

inaccurate”
11.

The Receiver submits that SusGlobal’s conduct as described above, combined with the

nature of the allegations made against the Receiver, is the type of behaviour that ought to give rise
to an award of costs on an elevated scale.
12.

Furthermore, the Receiver is of the view that it would be inequitable for the receivership

estate or the Respondents’.creditors to bear any cost incurred by it or its legal counsel in connection
with defending SusGlobal’s motion.
13.

The Receiver requests that SusGlobal be held liable for costs as set out in paragraph 2

above.
ALL OF WHICH IS RESPECTFULLY SUBMITTED
Date: June 7, 2018
Kyle B. Plunkett - LSUC No. 61044N
Miranda Spence - LSUC No. 60621M

Lawyers for BDO Canada Limited, in its
capacity as Court appointed receiver of
Astoria Organic Matters Ltd. and Astoria
Organic Matters Canada LP

7 Reasons for Decision at para. 29.
8 Reasons for Decision at paras. 20, 30 and 32.
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SCHEDULE B
List of Rules and Statutes
s. 131 of Courts of Justice Act
Costs
131 (1) Subject to the provisions of an Act or rules of court, the costs of and incidental to
a proceeding or a step in a proceeding are in the discretion of the court, and the court may
determine by whom and to what extent the costs shall be paid. R.S.O. 1990, c. C.43,
s. 131 (1).
Crown costs
(2) In a proceeding to which Her Majesty is a party, costs awarded to Her Majesty shall
not be disallowed or reduced on assessment merely because they relate to a lawyer who is
a salaried officer of the Crown, and costs recovered on behalf of Her Majesty shall be paid
into the Consolidated Revenue Fund. R.S.O. 1990, c. C.43, s. 131 (2); 1994, c. 12, s. 45.

Rule 57.01
GENERAL PRINCIPLES
Factors in Discretion
57.01 (1) In exercising its discretion under section 131 ofthe Courts ofJustice Act to award
costs, the court may consider, in addition to the result in the proceeding and any offer to
settle or to contribute made in writing,
(O.a) the principle of indemnity, including, where applicable, the experience ofthe lawyer
for the party entitled to the costs as well as the rates charged and the hours spent by that
lawyer;
(O.b) the amount of costs that an unsuccessful party could reasonably expect to pay in
relation to the step in the proceeding for which costs are being fixed;
(a) the amount claimed and the amount recovered in the proceeding;
(b) the apportionment of liability;
(c) the complexity of the proceeding;
(d) the importance of the issues;
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-

(e) the conduct of any party that tended to shorten or to lengthen unnecessarily the duration
of the proceeding;
(f) whether any step in the proceeding was,
(i) improper, vexatious or unnecessary, or
(ii) taken through negligence, mistake or excessive caution;
(g) a party’s denial of or refusal to admit anything that should have been admitted;
(h) whether it is appropriate to award any costs or more than one set of costs where a party,
(i) commenced separate proceedings for claims that should have been made in one
proceeding, or
(ii) in defending a proceeding separated unnecessarily from another party in the same
interest or defended by a different lawyer; and
(1) any other matter relevant to the question of costs. R.R.O. 1990, Reg. 194, r. 57.01 (1);
O. Reg. 627/98, s. 6; O. Reg. 42/05, s. 4 (1); O. Reg. 575/07, s. 1.
Costs Against Successful Party
(2) The fact that a party is successful in a proceeding or a step in a proceeding does not
prevent the court from awarding costs against the party in a proper case. R.R.O. 1990,
Reg. 194, r. 57.01 (2).
'
Fixing Costs: Tariffs
(3) When the court awards costs, it shall fix them in accordance with subrule (1) and the
Tariffs. O. Reg. 284/01, s. 15 (1).
Assessment in Exceptional Cases
(3.1) Despite subrule (3), in an exceptional case the court may refer costs for assessment
under Rule 58. O. Reg. 284/01, s. 15 (1).
Authority of Court
(4) Nothing in this rule or rules 57.02 to 57.07 affects the authority of the court under
section 131 of the Courts ofJustice Act,
(a) to award or refuse costs in respect of a particular issue or part of a proceeding;
(b) to award a percentage of assessed costs or award assessed costs up to or from a
particular stage of a proceeding;
(c) to award all or part of the costs on a substantial indemnity basis;

-3 (d) to award costs in an amount that represents full indemnity; or
(e) to award costs to a party acting in person. R.R.O. 1990, Reg. 194, r. 57.01 (4); O. Reg.
284/01, s. 15 (2); 0. Reg. 42/05, s. 4 (2); O. Reg. 8/07, s. 3.
Bill of Costs
(5) After a trial, the hearing of a motion that disposes of a proceeding or the hearing of an
application, a party who is awarded costs shall serve a bill of costs (Form 57A) on the other
parties and shall file it, with proof of service. O. Reg. 284/01, s. 15 (3).
Costs Outline
(6) Unless the parties have agreed on the costs that it would be appropriate to award for a
step in a proceeding, every party who intends to seek costs for that step shall give to every
other party involved in the same step, and bring to the hearing, a costs outline (Form 57B)
not exceeding three pages in length. O. Reg. 42/05, s. 4 (3).
Process for Fixing Costs
(7) The court shall devise and adopt the simplest, least expensive and most expeditious
process for fixing costs and, without limiting the generality of the foregoing, costs may be
fixed after receiving written submissions, without the attendance of the parties. O. Reg.
42/05, s. 4 (3).
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TAB 1

CITATION: Business Development Bank of Canada v. Astoria Organic Matters Ltd. and
Astoria Organic Matters Canada LP, 2018 ONSC 2850
COURT FILE NO.: CV-17-11760-00CL
DATE: 20180517
ONTARIO

BETWEEN:

SUPERIOR COURT OF JUSTICE
)

)
BUSINESS DEVELOPMENT BANK OF
CANADA •

)
)

Kyle Kuepfer, counsel for Business
Development Bank of Canada

)
Applicants )
)
)
)
)
)

- and -

Kyle Plunkett and Steve Graff, counsel for
BDO Canada Ltd., the Receiver
Melvyn L. Solomon and Andrew T. R.
Chachula, counsel for SusGlobal Energy
Belleville Ltd.

)
)
ASTORIA ORGANIC MATTERS LTD.
and ASTORIA ORGANIC MATTERS
CANADALP
’

)
)
)

)
Respondents )
)
)

HEARD: February 21 and 27,2018 and
March 5,2018

REASONS FOR DECISION
MCEWEN J.1
[1]
The.issue to be determined on this motion is whether I should grant leave to allow
SusGlobal Energy Belleville Ltd. (“SusGlobal”) to commence a claim against BDO Canada Inc.
(“BDO”) in its capacity as Court-appointed receiver of Astoria Organic Matters Ltd. and Astoria
Organic Matters Canada LP (“Astoria”) for damages for gross negligence, or in the alternative,
willful misconduct, and breaching the Asset Purchase Agreement and the order of Justice Hainey
dated April 13, 2017.
OVERVIEW
[2]
Astoria was located in Belleville (the “facility”). It operated a business that made
Category A compost. It created Category A compost by processing a mixture of leaf and yard

Page: 2

waste (“leaf/yard waste”) and bio-solids, food, liquid organics, manure, and paper sludge
(“organic waste”). The initial blending of the leaf/yard waste and organic waste was carried out
in a structure called the Tipping Building. The lead/yard waste was stored outside, while the
organic waste was stored in die Tipping Building. Afterwards, the mixture would be transferred
to a Compost Building where it would be formed into long rows (“windrows”) which weighed
between 450 - 500 metric tonnes (“MT”) and undergo a treatment process. After processing, the
resulting Category A compost could be sold to the public for consumer use.
[3]
Astoria was owned by a German company that fell into insolvency proceedings in
Germany. Ultimately, Astoria was not able to satisfy the loan it had with Business Development
Bank of Canada (“BDC”).
[4]
On application of the BDC, Astoria’s largest secured creditor, BDO was appointed as the
receiver pursuant to the order of Justice Hainey dated April 13,2017 (the “Appointment Order”).
Pursuant to the terms of the Appointment Order, BDO was empowered and authorized to,
amongst other things, market any and all of Astoria’s assets, undertakings and property (the
“Property”). This included developing a formal sales process, advertising and soliciting offers in
respect of the Property, including the facility, and negotiating the terms and conditions of any
sale.
[5]
Subsequent to the order of Justice Hainey, BDO took possession of the facility and began
to operate the business pending a sale.
[6]
After conducting a competitive sales process, BDO entered into an asset purchase
agreement (the “APA”) with SusGlobal. The sales transaction was approved by Justice Myers on
August 30,2017. It closed on September 15,2017.
[7]
SusGlobal alleges that BDO, during the 23 week Receiver period, operated the business
in a grossly negligent manner and engaged in willful misconduct. As a result, it claims BDO
breached the terms of the APA and the Appointment Order. Accordingly, SusGlobal submits that
it should be granted leave to commence an action again BDO.
[8]
Of note is the fact that the Appointment Order contained the following paragraphs
concerning actions against BDO:
NO PROCEEDINGS AGAINST THE RECEIVER
8.
THIS COURT ORDERS that no proceeding or enforcement
process in any court or tribunal (each, a “Proceeding”), shall be commenced
or continued against the Receiver except with the written consent of the
Receiver or with leave of this Court. [Emphasis Added]
NO EXERCISE OF RIGHTS OR REMEDIES
10.
THIS COURT ORDERS that all rights and remedies against the
Debtors, the Receiver, or affecting the Property, are hereby stayed and
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suspended except with the written consent of the Receiver or leave of this
Court, provided however that this stay and suspension does not apply in
respect of any “eligible financial contract” as defined in the BIA, and
further provided that nothing in this paragraph shall (i) empower the
Receiver or the Debtors to carry on any business which the Debtors is not
lawfully entitled to carry on, (11) exempt the Receiver or the Debtors from
compliance with statutory or regulatory provisions relating to health, safety
or the environment, (iii) prevent the filing of any registration to preserve or
perfect a security interest, (iv) prevent the registration of a claim for lien, or (v)
prevent the registration and perfection of the claim for lien of Ken Tulloch
Construction Ltd., but for greater certainty, no further steps or proceedings shall
be taken in the context of any such claim. [Emphasis Added]
LIMITATION ON ENVIRONMENT LIABILITIES
16.
THIS COURT ORDERS that nothing herein contained shall
require the Receiver to occupy or to take control, care, charge, possession or
management (separately and/or collectively, “Possession”) of any of the
Property that might be environmentally contaminated, might be a pollutant
or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law
respecting the protection, conservation, enhancement, remediation or
rehabilitation of the environment or relating to the disposal of waste or
other contamination including, without limitation, the Canadian
Environmental Protection Act, the Ontario Environmental Protection Act, the
Ontario Water Resources Act, or the Ontario Occupational Health and Safety
Act and regulations thereunder (the “Environmental Legislation”), provided
however that nothing herein shall exempt the Receiver from any duty to
report or make disclosure imposed by applicable Environmental
Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver’s duties and powers under this Order, be deemed to be
in Possession of any of the Property within the meaning of any Environmental
Legislation, unless it is actually in possession. [Emphasis Added]
LIMITATION ON THE RECEIVER’S LIABILITY

.

17.
THIS COURT ORDERS that the Receiver shall incur no liability
or obligation as a result of its appointment or the carrying out the
provisions of this Order, save and except for any gross negligence or willful
misconduct on its part, or in respect of its obligations under sections 81.4(5) or
81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing
in this Order shall derogate from the protections afforded the Receiver by section
14,06 of the BIA or by any other applicable legislation. [Emphasis Added]

[9]
As can be seen SusGlobal requires leave of this court to commence the action. Further,
BDO shall incur no liability unless SusGlobal can establish that it was grossly negligent or
engaged in willful misconduct.
[10]
SusGlobal’s claim of gross negligence and willful misconduct stem from one allegation.
That allegation is that as of the date of closing, September 15, 2017, there was between
approximately 1,300 MT and 2,100 MT of organic waste in the Tipping Building.
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[11] SusGlobal alleges that this amount of organic waste far exceeded the amount allowed. It
relies upon the Amended Environmental Compliance Approval Number 0031-7UTRSS (the
“ECA”), which was issued to Astoria in August 2015. The ECA stipulates that there was to be no
more than 150 MT of organic waste stored in the Tipping Building.
[12] Asa result, SusGlobal alleges that BDO failed to comply with the conditions of the ECA
as per section 186(3) of the Environmental Protection Act, R.S.O. 1990, c. E.19 and paragraphs
10 and 16 of the Appointment Order which generally provide that nothing exempts BDO from
compliance with regulatory provisions concerning health, safety, or the environment or from
complying with the provisions of the Environmental Protection Act, It claims that this failure
amounts to gross negligence or willful misconduct.
[13]
SusGlobal further alleges that it sustained damages in the amount of $755,400. It
attributes $300,000 of this amount to additional processing costs that SusGlobal incurred to rid
itself of the. extra organic waste. The remaining alleged damages are economic losses involving
subsequent loss of contracts, reduced profits, loss of opportunity cost, and refund of a penalty
consideration it paid to BDO to extend the closing date.
THE LAW
[14] The test for granting leave was recently set out by the Court of Appeal in Canadian
National Railway Co. v. Holms, 2016 ONCA 148 (“CNR”).
[15]

In CNR, Weiler J.A. set out the test as follows:

.

'

29
Both parties agree that the threshold for leave in this
context is not a high one. It is designed to protect the receiver
against frivolous or vexatious actions or actions without basis in
fact. The party seeking leave must only show a reasonable cause of
action with some evidentiary basis, or in other words, “the evidence
must disclose a prima facie case”: see GMAC Commercial Credit
Corp. ~ Canada v. TCT Logistics Inc,, 2006 SCC 35, [2006] 2
S.C.R. 123, at para. 59.
.

[...]

.

31
The liability of the Monitor and Receiver in this case was
limited by the various orders to gross negligence or willful
misconduct. Accordingly, the analysis as to whether there is a
factual foundation for a claim does not relate to mere negligence. In
such circumstances, the test is whether the Receiver “demonstrated
a very marked departure from the standards by which responsible
and competent people in such circumstances would have acted or
conducted themselves, or in a manner such that it knew what it was
doing was wrong or was recklessly indifferent in its conduct”:
Alberta Treasury Branches v. Elaborate Homes Ltd., 2014 ABQB
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350, 590 A.R. 156, at para. 39. The motions judge applied this test,
and I agree that this is the proper test.
[16] In a case such as this, where BDO’s liability has been limited to gross negligence or
willful misconduct, Imust therefore determine whether the evidence discloses aprima facie case
that BDO demonstrated a very marked departure from the standards by which reasonable and
competent people in such circumstances would have acted or conducted themselves, or in a
manner such that it knew what it was doing was wrong or was recklessly indifferent to its
conduct. In conducting the analysis I am not engaging in an investigation on the merits but rather
simply assessing whether there is a sufficient evidentiary basis to satisfy the test
[17] For the reasons below I am of the view that the evidence does not disclose a prima facie
case of gross negligence or willful misconduct against BDO and that leave ought not to be
granted to pursue an action.
ANALYSIS
Introduction
[18] This motion was lengthy and hard fought. The parties filed numerous briefs and provided
me with a number of charts, photos, and chronologies during the hearing of the motion, I do not
propose to deal with each and every dispute raised by the parties. These reasons will focus on the
three submissions made by SusGlobai at the motion in support of its motion and the provisions
of the AP A.
[19] Before I commence my review of SusGlobai’s primary three submissions I wish to note
that, overall, SusGlobal’s motion fails due to its inability to produce credible and reliable
evidence to support its claim of excess organic waste in the Tipping Building. For example, it
failed to produce any eye-witness evidence from its own employees notwithstanding it had
ample access to the facility, including the Tipping Building, prior to closing and as of September
15, 2017 when it alleges the excess organic materials were contained in the Tipping Building. It
also failed to provide any credible and reliable evidence from other sources who attended at the
site before and after closing, including personnel from the Ministry of the Environment and
Climate Change (the “MOECC”), Mr. Ben Hamilton (“Ben Hamilton”), the former operations
manager of Astoria, who was retained by SusGlobai post-closing as a site supervisor, and its
other employees, operators or consultants.
[20] Instead, in an attempt to establish a prima facie case of willful misconduct and/or gross
negligence, SusGlobai relies upon a convoluted mixture of document review, photograph
analysis, and self-proclaimed expert evidence. SusGlobal’s case is not helped by the fact that at
various times in these proceedings it has alleged that the excess organic waste weighed
approximately 1,300 MT or 1,500 MT or 2,100 MT.
[21] It is also important to note from the outset that, notwithstanding the fact that SusGlobai
relies upon the provisions of the ECA which stipulates that no more than 150 MT of organic
waste can be stored in the Tipping Building, SusGlobai conceded in oral argument that it was not
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unusual and, in fact, acceptable to have amounts in excess of 150 MT, and up to 500 MT of
organic waste in the Tipping Building at one time so that the organic waste and the leafs/yard
waste can be mixed to create Category A compost.
[22] Further, I accept the evidence of BDO that the 150 MT standard only related to storage of
organic waste in the Tipping Building. During the blending process it is obvious that, at any
time, in excess of 500 MT could be present so that the proper amount of organic waste could be
blended with the leaf/yard waste.
[23] The simple fact that there was an amount of organic waste in excess of 150 MT could
not, in-and of itself, constitute to gross negligence or willful misconduct. I accept, however, that
at some level, excess storage of organic waste could arguably establish a prima facie case of
gross negligence or willful misconduct but that was not the case here. In my view this position is
supported by the fact, as will be discussed further below, that when the MOECC officials were
provided with information that the Tipping Building may contain approximately 1300 MT of
organic waste they took no steps to investigate. Nor were any type of charges or sanctions
contemplated or leveled against BDO during the time it was operating the facility.
SusGlobal’s Position
[24] I will now turn to SusGlobal’s three submissions that it makes in support of its contention
that there was between 1300 MT and 2100 MT of organic waste in the Tipping Building on the
date of closing:
1. The review of photographs undertaken by SusGlobal’s chief executive officer Gerald
Hamaliuk (“Mr. Hamaliuk”) and Nick Pora (“Mr. Pora”).
2. Report of Pinchin Ltd. dated October 5,2017 (the “Pinchin Report”).

.

3. Calculations performed by Mr. Hamaliuk and Mr. Pora based on various documents that
were contemporaneously prepared during the 23 week receivership.
[25]

I will deal with each in turn.

1. Photograph Review by Mr. Hamaliuk and Mr. Pora
[26]

I will first deal with the evidence of Mr. Pora.

[27]
SusGlobal has provided what it describes as an expert report from Mr. Pora, unattached
to an affidavit. Mr. Pora has executed an Acknowledgment of Expert’s Duty as per Rule 53 of
the Rules ofCivil Procedure, R.S.O. 1990 c. C.43.
[28] Mr. Pora conducted a review of photographs taken inside the Tipping Building by BDO
in September 2017. Based on the size of the building and the amount of organic waste displayed
in the photographs he concluded that there was 2,092.54 MT of organic waste in the Tipping
Building as of die September 15, 2017 date of closing. I am not, however, prepared to give Mr,
Pora’s evidence, based on the photographs, any weight given the following significant problems:
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•

The report is not attached to an affidavit which insulated Mr. Pora from cross
examination,

•

In December 2017 Mr. Pora was employed by SusGlobal. It was at that time he was
asked by Mr. Hamaliuk, SusGlobal’s CEO, to review the photographs and prepare a
report.

•

Mr. Pora notes in his report that he was hired as an operations consultant at SusGlobal.
He fails, however, to establish that he has any special or peculiar knowledge through
study or experience which would qualify him to prepare an expert report based on a
review of the photographs.

•

Having been hired in November 2017 by SusGlobal, Mr. Pora was not present during the
relevant time period when BDO was operating the facility. His report is restricted to a
review of series of photographs to determine inventory levels of organic waste as of
September 2017. He has no firsthand knowledge of the amount of organic waste that was
in the Tipping Building prior to his being hired at SusGlobal.

[29] In my view, based on all the above, no weight can be placed on Mr. Pora’s report. He
lacks the objectivity required of an expert, has not established any particular expertise to conduct
a review of the photographs and has no firsthand knowledge of the issue in question. Any one of
these issues would, in and of itself, be of concern but taken cumulatively I am unable to place
any confidence in Mr. Pora’s analysis of the photographs.
[30] Further, both Mr. Pora’s and Mr. Hamaliuk’s photograph analyses, are fatally flawed. Mr.
Hamaliuk, like Mr. Pora, relied upon the BDO photographs taken in September 2017.
[31] Their analyses simply involved them looking at the photographs and then, by estimating
the size of the building and assuming the organic waste had a uniform height of two meters,
estimating the amount of organic waste.
[32] In my view, this is a highly unscientific and inaccurate way to try to conduct such a
review for two primary reasons:
a) A review of these photographs clearly shows that the organic waste was not piled at a
uniform height of two meters; and
b) the photographs show that, notwithstanding the assumptions of Messrs. Hamaliuk and
Pora that organic waste could be stored throughout the building, large machinery was
stored at the rear of the building. Messrs. Hamaliuk and Pora prepared their estimates on
the assumption that the entire Tipping Building would have been filled with organic
waste. This simply could not be the case since the machinery takes up a considerable
amount of space in the Tipping Building.

Page: 8

[33] It is for these reasons that I find the analysis based on the photographs is unreliable and
of no real probative value. I therefore cannot rely upon the evidence of Mr. Hamaliuk or Mr.
Pora with respect to their review of the photographs.
2. The Pinchin Report
[34]
SusGlobal relies upon the Pinchin Report, and to a lesser extent, the report of Stantec
Consulting Ltd. (the “Stantec Report”). Both companies conducted yearly odour sampling testing
at the facility to ensure that Astoria was in compliance with the ECA conditions concerning the
odour emissions proscribed by the Ministry of the Environment. Both companies were on-site
during the time BDO was operating the facility and later prepared reports.
[35] The Pinchin Report and the Stantec Report indicated that there was 1,312.5 MT of
organic waste in die Tipping Building. Both the Pinchin and Stantec reports also identified odour
problems, SusGlobal submits that this should have, or did, lead BDO to the conclusion that there
was too much organic waste in the Tipping Building.
[36] SusGlobal submits that BDO failed to undertake a reasonable investigation to determine
the cause of the odour issue and the amount of excess organic waste in the Tipping Building.
SusGlobal further submits that, thereafter, BDO failed to advise SusGlobal of these problems. As
a result, SusGlobal submits that it was commercially unreasonable for BDO to keep it in the dark
and close the transaction in which SusGlobal paid approximately $7.7 million dollars for the
Property.
[37] For the following reasons, I do not place any weight on Pinchin’s notation that there was
1,312.5 MT of organic waste in the Tipping Building. SusGlobal conceded that neither Pinchin
nor Stantec conducted any independent measurements in this regard. The estimate of 1,312.5 MT
of organic waste contained in the report was obtained by Pinchin from Mr. Allan Hamilton
(“Allan Hamilton”) who was Astoria’s president and chief executive officer. Allan Hamilton
remained working at the facility during the receivership period. I will say more about Allan
Hamilton and his calculations later in these reasons but, briefly, the aforementioned estimate
made by Allan Hamilton was later corrected by him. He lowered it to 184 MT as of the date of
closing, September 15,2017 and 403 MT as of September 26,2017.
[38] Ultimately, therefore, there is nothing in the Pinchin Report or the Stantec Report to
credibly suggest that there was excess organic waste in the Tipping Building as of the date of
closing. They provided no first-hand knowledge in this regard.
[39]
SusGlobal also complains that BDO hired Pinchin and Stantec and failed to advise
SusGlobal of the results of the odour testing prior to closing. First, it is somewhat inaccurate to
submit that BDO hired these two companies. They attended at the site in July 2017, as they did
in the past, to carry their yearly testing. Second, I find that SusGlobal’s second complaint that
BDO failed to advise of the findings of excessive odour are unwarranted.
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[40] While it is true that Pinchin did detect odour emissions in the Tipping Building that were
considerably higher than expected, the proposed solution was simply to place a layer of
woodchips on top of the bio-solids to reduce exposure of the bio-solids to ambient air.
[41] Furthermore, the record demonstrates that the MOECC, who reviewed the reports,
determined that there had been an error in how the source testing was completed in the Compost
Buildings and therefore any excessive odours from those buildings were of little importance.
Subsequently, the MOECC also attended in August 2017 to investigate an odour complaint and
actually toured the Tipping Building that time. It was determined that the odour was not being
generated from the Tipping Building but was a result of an off-site odour which was agricultural
based.
[42] Ultimately, the MOECC agreed that any source testing could be delayed and could be
redone in spring/summer of 2018. It was apparent that the MOECC was largely unconcerned
with the contents of the Pinchin and Stantec reports.
[43] Of further importance is the fact that Ms. Katy Potter, an employee of the MOECC who
attended at the site, agreed via an email exchange with BDO on December 6, 2017 that the
MOECC found no reason to assess the Tipping Building. It was determined that the on-site
odour was not being generated from the Tipping Building but that it was off-site and it was
agriculturally based.
[44] Perhaps of the greatest significance is another email that Ms. Potter sent to BDO on
November 8, 2017 wherein she confirmed that she did a site visit with “an outside
operator/consultant” of SusGlobal on September 26, 2017. That operator/consultant provided
Ms. Potter with an estimate of 400 MT of organic waste in the Tipping Building. This is within
the acknowledged acceptable range and is in keeping with the estimates, referred to above,
provided by Allan Hamilton.
[45] I have not noted each and every document that was provided to me by SusGlobal (or for
that matter BDO) in my review of the Pinchin/Stantec Reports. Suffice to say, however, that the
aforementioned documentation, which in my view is the most significant, does not support an
allegation that there was excess organic waste in the Tipping Building during the time BDO was
in possession. The exercise that I was put to by SusGlobal amounts to a review of e-mails and
other documents prepared by persons who did not provide direct evidence on this point, often
lacking context and leading to no real reliable conclusions. If anything the e-mails and
documents suggest that Pinchin itself had no knowledge of the amount of organic waste in the
Tipping Building, nor was the MOECC concerned of either the amount of organic waste in the
Tipping Building or the odour sampling.
[46] In my view, therefore, there is no credible evidence in the Pinchin or Stantec Reports to
suggest excess organic waste. Further, given the above, there was no reason for BDO to advise
SusGlobal of any alleged difficulties.
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3. Calculations performed by Mr. Hamaliuk and Mr. Pora
[47] It addition to the photographic evidence and the Pinchin Report, dealt with above,
SusGlobal relies, perhaps most heavily, on the calculations performed by Mr. Hamaliuk in his
supplementary affidavit (particularly at paragraphs 22-32) and by Mr. Pora in his report. Their
calculations conclude that there was approximately 2,100 MT of organic waste in the Tipping
Building at the time of closing.
[48] Both Mr. Hamaliuk and Mr. Pora base their calculations on the amount of actual organic
waste that was delivered to the facility, via truck, during the time frame in which BDO operated
the facility. These deliveries were recorded in “Material Reports” which appear to have
accumulatively recorded deliveries of organic waste.
[49]
Of importance in analyzing these calculations is the fact that Grade A compost is created
by blending leaf/yard waste and organic waste at a 75:25 ratio. On average, approximately one
windrow will be created each week and the windrow would weigh between 450 and 500 MT.
[50] Messrs. Hamaliuk and Pora engaged in analyses where they determined, in their view,
how much organic waste would have been used during the 23 week receivership period to make
the compost They concluded that there would have been approximately 2,100 MT of organic
waste left in the Tipping Building at the date of closing, September 15,2017.
[51] SusGlobal submits, therefore, that even if it was acceptable to have up to 500 MT of
organic waste in the Tipping Building this amount is far in excess of what is allowable and
significantly out of compliance with the MOECC guidelines.
[52] BDO hotly contests the calculations prepared by Messrs. Hamaliuk and Pora, While I
agree that using actual deliveries is a useful way to determine the amount of organic waste at the
site, I agree with BDO that the calculations prepared by Messrs. Hamaliuk and Pora are of no
real probative value and I accept the calculations performed by BDO.
[53] In my view, the flaw in SusGlobal’s calculations is set out in paragraph 22 of Mr.
Hamaliuk’s supplementary affidavit wherein he deposed as follows:
22.
To produce Category A Compost at the Process Rate
During the Receivership and Ratio using a Full Windrow per week,
BDO would have been required to process (25% of 500 MT) 125
MT of Biosolid Content (per week) and (75% of 500 MT) 375 MT
of LeafTYard Content (per week), to a total Compost Mixture
amount of 500 MT. (See Calculation at Exhibit “5” - Category
A Compost Calculation, Full Windrow)
[54] As can be seen, in conducting his analysis Mr. Hamaliuk, as did Mr. Pora, assumed that
in creating a full 500 MT windrow of Category A compost it would consist of 125 MT of organic
waste and 375 MT of leaf/yard content.
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[55] The analysis that was performed by BDO in its Supplement to the Fourth Report to the
Court demonstrates why this is an error. In that report BDO analyzed Mr. Hamaliuk’s
calculations and identified what I accept to be the flaw. Mr. Hamaliuk, based on the fact that
Grade A compost is comprised of 25% organic waste on a dry weight basis and 75% leaf/yard
waste (therefore 1 part organic waste per 3 parts leaf/yard waste) that this would result in
windrows that consist of 125 MT of organic waste and 375 MT leaf/yard waste.
[56] The flaw is that, by volume, however the 1:3 part ratio equals approximately 1:1 by
actual weight. This stems from the fact that organic waste is naturally heavier. This would result
in the windrows not consisting of 125 MT of organic waste (assuming a windrows is 500 MT in
total weight) but rather 250 MT. A 500 MT windrow would consist of 250 MT of organic waste
as opposed to the 125 MT advanced by Mr. Hamaliuk. BDO’s argument demonstrates that Mr.
Hamaliuk’s assumption in his calculations that one part organic waste would weigh the same as
one part leaf/yard waste is incorrect. That this renders Mr. Hamaliuk’s and Mr. Pora’s
calculations meaningless.
[57] For ease of reference, I set out below the BDO1 analysis as set out in the Supplment to
the Fourth Report:
2.0

•

■

Incorrect Statements/Facts in the Supplemental Hamaliuk Affidavit
2.0. 1 The Supplemental Hamaliuk Affidavit outlines Mr. Hamaliuk’s
understanding of the Environmental Compliance Approval (“ECA”) and
applicable guidelines to perform a series of calculations relating to the mix of
Wind rows and the quantum of bio-solids inventory in the Tipping Building.
Based upon his calculations, Mr. Hamaliuk asserts that the Receiver could not
have processed the quantum of bio-solids that were received during the
receivership period. As outlined further below, the Receiver disagrees with this
assertion.
2.0. 2 We have reviewed the Supplemental Hamaliuk Affidavit in support of
the SusGlobal Claim and the Receiver is of the view that the information
contained therein is misleading. The Receiver continues to rely on the previous
statements provided in the Fourth Report to the Court and prior reports. Hie
Ontario Compost Quality Standards (the “Compost Standards”) provided at
Tab 1 of the Supplemental Hamaliuk Affidavit provide several requirements in
respect of compost and composting facilities. All weights for the materials
processed at Astoria provided at Tab 2E of the Hamaliuk Affidavit included
in the SusGlobal Motion is natural or "wet" weight of the materials.
However, the information in the Compost Standards is premised on "dry
weight" which Mr. Hamaliuk noted, but omitted from the calculations
included in the Supplemental Hamaliuk Affidavit Such an omission renders
these comments and submissions meaningless.

1 The analysis refers to “bio-solids”, which I describe in these reasons as organic waste.
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2.0. 3 As noted previously in the Fourth Report at paragraph 2.1 .3(2), and
referenced in the Supplemental Hamaliuk Affidavit at paragraph 15, the blended
materials in the Tipping Building would contain approximately 60% moisture
(well more than half the weight ) immediately prior to placement m the
Windrow. The moisture content of other materials varies significantly.
2.0. 4 As such, using "wet weight" to draw conclusions, as SusGlobal
Belleville has done, and comparing them to metrics based upon "dry weight" is
wholly inappropriate and incorrect.
2.0. 5 Based on a review of the Supplemental Hamaliuk Affidavit by the
Receiver and Mr, A1 Hamilton, the latter of whom operated the Site prior to
and during the receivership without any significant concerns identified by
the MOECC, it is the Receiver’s view that Mr. Hamaliuk has miscalculated
the figures in the Supplemental Hamaliuk Affidavit relating to the use of
bio-solids in the production of Astoria Wind rows as follows:
1) Grade A compost is comprised of 25% or less bio-solids on a "dry
weight" basis. To achieve this, Astoria used a Carbon: Nitrogen ratio
that is 3:1 by volume and which equates to approximately 1:1 bv weight
Meaning three buckets of leaf I and yard (Carbon) to 1 bucket of bio
solids (Nitrogen). Mr. Hamaliuk's calculations assumes that one bucket
of bio-solids weighs the same as a bucket of dry leaf and yard waste,
which is incorrect, and which renders the calculations dependent upon
those facts meaningless and misleading. [Underline in original]
2)

In contrast to the calculations contained in the Supplementary Hamaliuk
Affidavit (i.e. that each Windrow consisted of 112.5 to 125 tonnes of bio
solids and 337.5 to 350 tonnes of Leaf & Yard ), the Gore Windrows built
by Astoria are estimated to contain approximately 225 - 250 tonnes of bio
solids and 225 - 250 tonnes of Leaf & Yard waste for each Windrow. Mr.
Hamaliuk points out that he believes 4,952 of tonnes (or a weekly average of
215 tonnes) of bio-solids were received during the receivership period. The
Receiver notes the period is 22 weeks and 1 day and believes that
approximately 5,200 tonnes were received during this period, being an
average of235 tonnes per week.

3) Based on either of Mr. Hamaliuk's or the Receiver's estimates of between
215 to 235 tonnes of bio-solids received per week, the quantum received is
in line with the quantum required to process the Windrows built during the
receivership period (i.e. an average of 1 per week). [Emphasis Added]

[58] I accept the calculations prepared in “Chart 1” provided to me at the hearing by BDO,
without objection. As per those calculation, using a weight ratio of 1:1 on a wet weight basis, I
agree that, ultimately, the amount of organic waste in the Tipping Building would have been at
or near the 150 MT as per the regulation and certainly below the 500 MT that SusGlobal
concedes is acceptable.
[59] This estimate is also close to the aforementioned calculations prepared by Allan Hamilton
(403 MT as of September 26) and the estimate provided by the SusGlobal operator/consultant
(400 MT of organic waste) as quoted by Ms. Potter in her aforementioned e-mail.
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[60] I should note, that in addition to SusGlobal taking issue with Allan Hamilton’s
calculation, they also alleged he knowingly misrepresented the amount of organic waste in the
Tipping Building.
[61] First, I do accept that there were problems with Allan Hamilton’s calculations - he had to
correct them once and ultimately explain another error/misstatement. I do however accept the
final calculations as being generally accurate since, as noted, they generally correspond with the
BDO calculations and the estimate provided by the SusGlobal operator/consultant.
[62] Further, Allan Hamilton was one of the best people to comment on the amount of organic
waste in the Tipping Building. He also provided a diagram to illustrate the design, layout, and
raw materials stored in the Tipping Building which support his estimate of approximately 400
MT. SusGlobal took no steps to try to elicit evidence from Allan Hamilton or examine him with
respect to his conclusions for the purposes of this motion. There is no credible or reliable
evidence in, this motion to support the bald allegation that Allan Hamilton was dishonest or
manipulated the numbers.
[63]
Of interest, however, is the fact that emails passed between Allan Hamilton and Mr.
Hamaliuk in September 2017. In those emails Mr. Hamaliuk indicated that the facility would be
closing and processing would be limited. Mr. Hamilton expressed concern that this would
stagnate the process to create Grade A compost and it would take weeks to recover. This affords
some insight as to operations post-closing which may have led to a buildup of organic waste.
.
[64]
SusGlobal also takes great issue with much, if not all of Allan Hamilton’s evidence,
including, but not limited to his observation that on average 1-1.5 windrows were created per
week. I have reviewed all of this evidence and find that while his use of words, may at times,
have been imprecise, I do not have any qualms concerning credibility. Once again, SusGlobal,
had it seen fit, could have had Allan Hamilton testify to put evidence squarely before this court.
It did not. It is also interesting to note that while SusGlobal takes aim at Allan Hamilton’s
credibility, Mr. Hamaliuk also provided inaccurate information in his November 4, 2017 email to
BDO where he claimed to have pictures and MOECC estimates of inventory over 1,500 MT
when this was not the case. This is incorrect and was either a mistake or an exaggeration. In my
view, all this underscores the fact that both sides attempted to raise credibility issues that were of
little assistance.
[65] Other than Mr. Hamaliuk’s photograph review and calculations, I should note that he also
provided affidavit evidence containing a number of assumptions on his part. In my view, this
affidavit evidence as to the amount of organic waste in the Tipping Building is of no probative
value. I do not propose to repeat each and every instance of the evidence but examples of
recitation of bald, substantiated statements are contained in paragraphs 48, 49, and 61 of his
November 29, 2017 affidavit. It was in this affidavit that Mr. Hamaliuk came up with the
estimate of 1,500 MT.
[66] Last, it also worth noting that in the event that there was an accumulation of organic
waste after SusGlobal took possession of the facility there are notations from both Ben and Allan
Hamilton that SusGlobal failed to purchase equipment at the facility to maintain the level of
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operations required to remain within a compliance of EGA requirements and that SusGlobal
decreased its processing so that less organic waste was being used to create Grade A compost.
Admittedly, the evidence is confused in this regard since there are also product reports of regular
production of windrows, but post-closing they identified clear problems with production that
may explain the buildup of organic waste.
The Asset Purchase Agreement (APA)
[67]

In any event, the sale of the Property is governed by the APA dated July 27,2017.

[68]

Of importance are the following provisions:

,

2.8 Assumption of Liabilities
(1) At the Time of Closing, the Purchaser will assume and thereafter fulfil,
perform and discharge when due the following Liabilities of Astoria
outstanding as at the Closing Date (collectively, the “Assumed Liabilities”):
(a) all Liabilities relating to or arising from the Purchased Assets under
Environmental Laws from and after the Closing Date including,
without limitation, any costs and expenses associated with any
ongoing work in process from and after the Time of Closing
required to be carried out in order to comply with any
Environmental Laws provided that it is agreed by the parties hereto
that such ongoing work shall not include the work described in Section
4.02(9) below. [Emphasis Added]

.

3.03

"As Is, Where Is”

(1) The Purchaser acknowledges and agrees that it is purchasing the Purchased
Assets on an "as is, where is" basis and on the basis that the Purchaser has
conducted to its satisfaction an independent inspection, investigation and
verification of the Purchased Assets (including a review of title), Assumed
Liabilities and all other relevant matters and has determined to proceed with
the transaction contemplated herein and will accept the same at the Time of
Closing in their then current state, condition, location, and amounts, subject.to all
Permitted Encumbrances. [Emphasis Added]

[69]
The transaction involved two sophisticated parties. There was a competitive sales process
in which SusGlobal was the successful purchaser. SusGlobal knew, as per s. 2.8, that it was
assuming any outstanding liabilities arising from any environmental laws. Most significantly, as
per s. 3.03, it acknowledged it had conducted to its satisfaction an independent inspection,
investigation and verification of the purchased assets and was purchasing the Purchased Assets
on an “as is, where is”, basis.
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[70] Even if SusGlobal’s evidence, taken at its highest, is true, the amount of excess organic
waste that they now complain of was in plain view. BDO made the facility available to
SusGlobal and representatives of SusGlobal did tour the facility on numerous occasions. They
also had full access to, and did review, relevant data. This is not a case of any form of hidden or
latent defect. There is also no credible or reliable evidence that BDO knowingly concealed
information.
[71]

As a result, in my view, s. 3.03 absolves BDO of any liability.

[72] In this regard, I rely upon the decision of Justice Lax in Antorisa Investments Ltd. v.
172965 Canada Ltd. (2006), 82 O.R. (3d) 437 (Ont. S.C.J.), wherein she held:
77
A plaintiff cannot rely on its own lack of diligence to fix
responsibility upon the defendant. Nor do I see why the law should
come to the assistance of a purchaser in these circumstances. As
Master Funduk stated in Toffoli v. Rozenhart'.
.

... It cannot seriously be argued that the essential terms of
an agreement for the sale of land disappear because title is
transferred to the purchaser.
That submission, if indeed that is what is submitted, would mean
that a purchase "as is" is a purchase "as is" until title is transferred
and stops being a purchase "as is" the moment title is transferred.
That is just not sensible, intellectually or legally,
78
The law already provides some protection for a purchaser to
ameliorate the consequences of the caveat emptor doctrine. Fraud,
mistake and negligent misrepresentation can be the basis for an
action for rescission or damages. A vendor may also be liable to a
purchaser for hazards on a property, if a cause of action for latent
defect is made out. Antorisa concedes that no cause of action lies
against the defendants, presumably because the decision of the
Ontario Court of Appeal in Tony’s Broadloom would appear to
foreclose such a claim in circumstances where the purchaser has
had the opportunity to conduct its own diligence.

[73] This conclusion is consistent with the decision of Justice Wilton-Siegel in Crate Marine
Sales Ltd., Re, 2017 ONSC 178, where he also dealt with the issue of purchased assets on and
“as is, where is” basis (see paras. 28, 29, and 45). In that case, as is this case, there were no
representations or warranties negatively affecting BDO.
[74] Based on the circumstances surrounding the purchase and the aforementioned provisions
of the APA, it can now not complain of gross negligence or willful misconduct.
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[75] Alternatively, even in the absence of the aforementioned provisions in the APA if I were
to conclude that there was somewhere in the neighbourhood of 1,300 - 2,100 MT of organic
waste in the Tipping Building as initially alleged by SusGlobal I do not accept that this would
constitute prima facie evidence of willful misconduct or, alternatively, gross negligence. While
violation of the ECA could, in some circumstances, lead to liability, I do not accept that any
amount in excess of 150 MT would automatically form a cause of action. First, SusGlobal
concedes that up to 500 MT of organic waste could be stored in the Tipping Building at any
time. As noted, in my view, this amount could even be higher depending on the processing that
was taking place, Further, it is uncertain as to how much organic waste was being “stored” as
opposed to “processed” at any given time. Presumably, this is what led to the MOECC’s lack of
interest when it was told that approximately 1,300 MT of organic waste could be in the Tipping
Building. Based upon this lack of real concern, or any following investigation, I do not accept
SusGlobal’s contention that BDO operated the business “illegally”. It certainly appears from the
record placed in front of me that the MOECC obviously allowed some “given and take” with
respect to the amount of organic waste contained in the Tipping Building.
Disposition
[76] In all of these circumstances I cannot conclude that the evidence discloses a prima facie
case that BDO’s conduct, during the 23 week period it operated the facility, demonstrated a
marked departure from the standards which reasonable and competent people in such
circumstances would have acted or conducted themselves. There is certainly nothing to suggest
that BDO was doing anything it knew to be wrong or engaged in recklessly indifferent conduct. I
also, therefore, do not find that BDO breached the APA or the Appointment Order.
[77]

Based on the foregoing reasons, SusGlobal’s motion is dismissed with costs.

[78] If the parties cannot agree on costs, they can provide written submissions, not to exceed
three pages plus a bill of cost. BDO should provide its submissions within three weeks with
SusGlobal to follow 14 days thereafter.
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BDO Canada Limited, in its capacity as Court-appointed receiver of Astoria Organic Matters Ltd. and Astoria Organic
Matters Canada LP (in such capacity, the “Receiver”), provides the following outline of the submissions in support of its
request for costs:
.

Fees (as detailed below - see fee items #1 to #4)
Disbursements (as detailed below)

Total:

Partial

Substantial

Full

$75,140.70

$112,717.84

$125,735.31

$2,932.32

$2,932.32

$2,932.32

$78,073.02

$115,650.16

$128,667.63

The following points are made in support of the costs sought with reference to the factors set out in subrule 57.01 (1):

•

the amount claimed and the amount recovered in the proceeding________________________________________

The claim contemplated by SusGlobal Energy Belleville Ltd. (“SusGlobal”), if it had been successful on this motion for
leave, was in the amount of $755,400.00.

»

the complexity of the proceeding_____________________________________________________________________

This motion, brought by SusGlobal, was initially made returnable on December 20, 2017, and sought:
(a)

leave of the court to permit SusGlobal to bring a claim against the Receiver for gross negligence, or
alternatively, breach of contract;

(b)

leave to examine a representative of Pinchin Ltd. and Stantec Consulting Ltd.;

(c)

the determination of rights based on contract interpretation;

(d)

judgment against the Receiver in favour of SusGlobal in the sum of $665,400; and

(e)

alternatively, an order for a trial of the issues and directions.

After the adjournments described below, SusGlobal amended its notice of motion to expand the claim for damages
against the Receiver, for which it was seeking leave, to include, in the alternative, damages for wilful misconduct, breach

2-

-

of the “Asset Purchase Agreement" and breach of the “Court Order”. SusGlobal also increased its claim for damages to
$755,400.

»

the importance of the issues_____________________________________________________________________

This motion impugns the conduct and integrity of the Receiver, a court officer. Accordingly, the issues raised were of
great importance to the Receiver, and to the other stakeholders in this proceeding.

»

the conduct of any party that tended to shorten or to lengthen unnecessarily the duration of the proceeding

SusGlobal caused this proceeding to be unnecessarily extended by, among other things, (a) seeking a last-minute
adjournment on December 18, 2018, of the hearing originally scheduled for December 20, 2018, after the Receiver had
filed its fourth report in opposition to the motion, to permit SusGlobal to file additional evidence and to hire an expert
engineer; (b) failing to respond to correspondence requiring timetabling, resulting in an unnecessary 9:30 appointment
held January 15, 2018; and (c) requesting additional time to retain an expert to prepare an expert report, which was not
Rule-compliant or given any weight by Justice McEwen in the Reasons for Decision.

•

whether any step in the proceeding was improper, vexatious or unnecessary or taken through negligence,
mistake or excessive caution_______________________________________________________________________

In the Receiver’s view, SusGlobal’s motion was fatally flawed from the outset. Despite SusGlobal determining that its
motion as originally framed could not be successful, and therefore making numerous attempts to bolster its evidence,
and amend the terms of the relief being sought, SusGlobal ultimately could not satisfy the Court that it could establish a
prima facie case against the Receiver.

*

a party’s denial of or refusal to admit anything that should have been admitted
□

«

the experience of the party’s lawyer______________________________________
□

•

N/A

See below

the hours spent, the rates sought for costs and the rate actually charged by the party’s lawyer
□

See below

FEE ITEMS

PERSONS

1. Prepare Motion Materials

Lawyers:

Conference calls with clients;
Various correspondence with
client and opposing counsel;
Legal research; Review motion
record and multiple
supplementary affidavits; Draft
motion materials; Review and
comment on receiver's report and
supplementary reports; Attend
court to schedule motion; Review
moving party’s expert report;
Review moving party’s factum
and brief of authorities; Draft and
review factum and brief of
authorities; Attend court to file
materials.

Steven
Graff
(1991)

Kyle
Plunkett
(2011)

Year

PARTIAL
INDEMNITY RATE

SUBSTANTIAL
INDEMNITY RATE

FULL
INDEMNITY

2017

12.6 hrs. x $465 =
$5,859.00

12.6 hrs. x $697.5
= $8,788.50

12.6 hrs. x $775
= $9,765.00

2018

15 hrs. x $477 =
$7,155.00

15 hrs. x $715.5 =
$10,732.50

15 hrs. x $795 =
$11,925.00

2017

42.6 hrs. x $225 =
$9,585.00

42.6 hrs. x $337.50
= $14,377.50

42.6 hrs. x $375
= $15,975.00

2018

35.2 hrs. x $225 =
$7,920.00

35.2 hrs. x $337.50
= $11,880.00

35.2 hrs. x $375
= $13,200.00
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Note: In addition to the lawyers at
Aird & Berlis who have carriage of
this matter on behalf of BDO (i.e.
Steve Graff and Kyle Plunkett),
additional lawyers provided
specific expertise to address the
particular issues engaged on this
motion (i.e. Scott Stoll environmental law, and Miranda
Spence - litigation).

Partial: $40,142.70 + HST =
$45,361.25
Substantial: $60,220.05 + HST =
$68,048.66
Full: $70,583.50 +HST =
$79,759.36

2017

1.9 hrs. x $237 =
$450.30

1.9 hrs. x $355.50
= $675.45

1.9 hrs. x $395 =
$750.50

2018

15.4 hrs. x $261 =
$4,019.40

15.4 hrs. x
$391.50 =
$6,029.10

15.4 hrs. x $435
= $6,699.00

2017

7.4 hrs. x $330 =
$2,442.00

7.4 hrs. x $495 =
$3,663.00

7.4 hrs. x $550 =
$4,070.00

2018

3.6 hrs. x $330 =
$1,188.00

3.6 hrs. x $495 =
$1,782.00

3.6 hrs. x $550 =
$1,980.00

Diana
Saturno
(Student-atlaw)

2017

18.5 hrs. x $60 =
$1,110.00

18.5 hrs. x $90 =
$1,665.00

= $4,625.00

2018

5.3 hrs. x $60 =
$318.00

5.3 hrs. x $90 =
$477.00

5.3 hrs. x $260 =
$1,378.00

Patrick
Williams
(Court
Clerk)

2017

0.6 hrs. x $80 =
$48.00

0.6 hrs. x $125 =
$75.00

0.6 hrs. x $180 =
$108.00

2018

0.6 hrs. x $80 =
$48.00

0.6 hrs. x $125 =
$75.00

0.6 hrs. x $180 =
$108.00

2018

1.9 hrs. x $60 =
$114.00

1.9 hrs. x $90 =
$171.00

1.9 hrs. x $260 =
$494.00

2018

11.3 hrs x $477 =
$5,390.10

11.3 hrs x $715.50
= $8,085.15

11.3 hrs x $795
= $8,983.50

Miranda
Spence
(2011)

Scott Stoll
(2002)

2. Preparation of Costs Outline

Student-atLaw:

Preparation of costs outline on a
substantial indemnity basis;
Review dockets and office
discussions re: same.

Diana
Saturno

18.5 hrs. x $250

Partial: $114 + HST = $128.82
Substantial: $171 + HST =
$193.23
Full: $494 + HST = $558.22

3. Prepare for Motion on
February 21, 2018
Preparation for motion, including
reviewing all materials, and

Lawyer:
Steven
Graff
(1991)

-4 -

prepare outline of oral argument.

Partial: $7,723.80 + HST =
$8,727.89
Substantial: $11,585.70 + HST =
$13,091.84
Full: $12,873 +HST =
$14,546.49

Kyle
Plunkett
(2011)

2018

8.4 hrs x $225 =
$1,890.00

8.4 hrs x $337.50 =
$2,835.00

8.4 hrs x $375 =
$3,150.00

Miranda
Spence
(2011)

2018

1.7 hrs. x $261 =
$443.70

1.7 hrs. x $391.50
= $665.55

1.7 hrs. x $435 =
$739.50

2018

29.1 hrs. x $477 =
$13,880.70

29.1 hrs. x $715.50
= $20,821.05

29.1 hrs. x $795
= $23,134.50

2018

20.6 hrs. x $225 =
$4,635.00

20.6 hrs. x $337.50
= $6,952.50

20.6 hrs. x $375
= $7,725.00

4. Attendance on Motion

Lawver:

Prepare for and attend on Motion
on February 21, 2018;
Discussions re same; Review of
supplementary affidavit; Prepare
for and attend on motion on
February 27, 2018; Preparation of
supplemental brief; Research;
Preparation of submissions;
Prepare for and attend on motion
on March 5, 2018.

Steven
Graff
(1991)
Kyle
Plunkett
(2011)

Partial: $18,515.70 + HST =
$20,922.74
Substantial: $27,773.55 + HST =
$31,384.11
Full: $30,859.50 + HST =
$34,871.24

* Specify the rate being charged to the client for each person identified in column 2.
arrangement, state the rate that would have been charged absent such arrangement.
* any other matter relevant to the question of costs
□

N/A

DISBURSEMENTS:
Disbursements
Photocopies

1,827.25

Imaging/Scanning

260.25

Binding and Tabs

196.25

Deliveries
Filing Fees

74.38
160.00

If there is a contingency fee
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76.84

Long Distance

$2,594.97

Subtotal Taxable Disbursements

$337.35

13% HST on Taxable Disbursements

$2,932.32

Total Disbursements & HST

LAWYER’S CERTIFICATE
I CERTIFY that the hours claimed have been spent, that the rates shown are correct and that each disbursement has been
incurred as claimed.
Date: June 5, 2018
Kyle Plunkett (LSUC #61044N)
32656085.3

TAB 3

Court File No. CV-17-11760-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
BETWEEN:
BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
- and ASTORIA ORGANIC MATTERS LTD. and
ASTORIA ORGANIC AAATTERS CANADA LP
Respondents
AFFIDAVIT OF CHRISTOPHER J. MAZUR
(sworn May 30, 2018)

I, Christopher J. Mazur, of the Town of Haldimand in the Province of
Ontario, AAAKE OATH AND SAY:
1.

I am a Senior Vice President of BDO Canada Limited (“BDO”), Court
appointed receiver of Astoria Organic Matters Ltd. and Astoria Organic
Matters Canada LP (the “Receiver”), and as such have knowledge of the
matters hereinafter deposed.

2.

The Receiver was appointed pursuant to an order of the Honourable
Justice Hainey dated April 13, 2017.

3.

On October 30, 2017, the Receiver received notification by SusGlobal
Energy Belleville Ltd. (“SusGlobal Belleville”) of a claim being made
against the Receiver, for among other things, gross negligence and wilful
misconduct. Accordingly, from October 30, 2017 to the final hearing date
on March 5, 2018, the Receiver was engaged in investigating and
responding to the SusGlobal claim and related motion filed on December

9

-

-

1, 2017 (defined herein as the “SusGlobal Claim”).

During the period

since October 30, 2017, the Receiver issued invoices dated November 3,
2017, January 15, 2018 and April 25, 2018.

The Receiver has prepared

this affidavit in respect of the time charges and fees incurred directly
relating to the SusGlobal Claim.
4.

I confirm the amount of $40,982 accurately reflects the time charges and
fees incurred by the Receiver relating to the SusGlobal Claim for the
period October 30, 2017 to March 5, 2018.

Total hours incurred during

the period are 100.2 resulting in an average hourly rate of $409.00.
Attached hereto as Exhibit “A” is extracted billing details from the
Receiver’s billings that were rendered during the period by BDO in its
capacity as Receiver which totals $40,982 in fees, plus applicable HST,
relating to the SusGlobal Claim.
5.

The hourly billing rates set out in the Receiver’s exhibit are the normal
hourly rates charged by the Receiver for services rendered in relation to
similar proceedings.

6.

I consider the amounts disclosed for the Receiver’s fees to be fair and
reasonable

considering

the

circumstances

administration.
SWORN before me at the City of
Hamilton in the Province of Ontario on
this 30th day of May, 2018

SL&.
Commissioner for Taking Affidavits

Nicole Marie Ormond, a Commissioner, etc.,
Province of Ontario, for BDO Canada Limited,
Trustee in Bankruptcy.
Expires September 12,2018.

)
)
)
)
)

connected

with

this

Attached is Exhibit “A”
Referred to in the
AFFIDAVIT OF CHRISTOPHER J. MAZUR
Sworn before me

Commissioner for taking Affidavits, etc.
Hicole Marie Ormond, a

Commissioner, etc..

Province of Ontario, for BDO Canada Limited,
Trustee in Bankruptcy.

Expires September 12,2018.

Tel: 905 524 1008
Fax: 905 570 0249
www.bdo.ca

BDO Canada Limited
25 Main Street West, Suite 805
Hamilton ON L8P1H1 Canada

BDO Canada Limited
25 Main St W #805
Hamilton, ON
L8P 1H1
In its capacity as Court-Appointed Receiver of
Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. ("Astoria")

Date
30-May-18

Astoria Organic Matters Canada LP and Astoria Organic Matters Ltd. (''Astoria")________________

TO PROFESSIONAL SERVICES RENDERED in the matter of the Receivership of Astoria for the period October 30,
2017 to March 5, 2018 in relation to the SusGlobal claim:

Hours

Rate

Fees

Senior Vice President
C. Mazur
M. Hanson

16.30

510.00

4.20

495.00

2,079.00

75.40

400.00

30,160.00

4.30

100.00

$

8,313.00

Vice President
A. Consoli
Staff
E. Fisher-Cobb
Sub Total - Fees

100.20

430.00
$

40,982.00

Total BDO Fees

$

46,309.66

Total Invoice

$ 46.309.66

HST on BDO Fees

5,327.66

H.S.T. #R101518124
Terms:
Net 30 days.
Interest at 1% per month (12.68% per annum calculated monthly) charged on accounts over 30 days

BDO Canada Limited is an affiliate of BDO Canada LLP. BDO Canada LLP, a Canadian limited liability partnership, is a member of BDO International Limited, a UK company limited
by guarantee, and forms part of the international BDO network of independent member firms.

Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP
Billing detail for period of October 30, 2017 to March 5, 2018
RE: SusGlobal Belleville Claim

DATE

Staff

Hours

COMMENTS

30-Oct-17 Consoli, Angelo

0.7 Review correspondence from SusGlobal and discuss with Counsel - review
same with Al re: site waste tonnage, etc.; response to Counsel for Lien
Claimant;

31-Oct-17 Consoli, Angelo

0.2 Correspondence with Al re: site conditions;

2-Nov-17 Consoli, Angelo
6-Nov-17 Consoli, Angelo

0.6 Correspondence with Al, SusGlobal and Counsel re: Tipping Building;
1 Call/e-mail to MOECC re: Astoria site; prepare draft letter to SusGlobal in
response to claim re: quantum of bio-solids at Astoria and forward to
Counsel for review; correspondence with Stantec re: reported bio-solids at
site;

6-Nov-17 Mazur, Chris

0.2 Attend re SusGlobal issues.

8-Nov-17 Consoli, Angelo

0.8 Call with MOECC re: Astoria site conditions and follow up e-mail to MOECC
to confirm same; correspondence with Counsel re: same;

10-Nov-17 Consoli, Angelo

0.6 correspondence re: response to SusGlobal re: Bio-solids; review and
revisions to proposed response;

13-Nov-17 Consoli, Angelo

0.5 correspondence with Counsel re: tipping building matter, finalize response
to SusGlobal;

13-Nov-17 Mazur, Chris

0.3 Attend Re: SusGlobal claims, review draft response

16-Nov-17 Consoli, Angelo

0.4 Correspondence with Counsel re: timing for SusGlobal motion;
correspondence with supplier re: request for data during Receiver's
possession;

17-Nov-17 Consoli, Angelo

0.2 Correspondence with Counsel re: Tipping Building contents

20-NOV-17 Consoli, Angelo

0.3 Correspondence with Al re: site condition;

22-Nov-17 Consoli, Angelo

0.6 Correspondence with Al re: review of Site Photos, supplier invoices;

24-Nov-17 Consoli, Angelo

0.6 correspondence with Al re: site conditions, waste deliveries, tipping
building dimensions, etc.;

27-Nov-17 Consoli, Angelo

0.8 review detailed report from Al re: Site condition, Tipping Building
quantity;

28-Nov-17 Consoli, Angelo

0.5 correspondence re: site conditions; correspondence with Counsel re: court
report consideration, outline, etc.;

30-Nov-17 Consoli, Angelo

0.5 Review file materials re: SusGlobal motion;

30-Nov-17 Mazur, Chris

0.2 e-mails, attend re SusGlobal issues.

1-Dec-17 Consoli, Angelo
4-Dec-17 Consoli, Angelo

1.6 call with Al to discuss site conditions, description of operations pre / post
Closing, etc.; review SusGlobal motion record;
2 correspondence with Pinchin and Stantec re: litigation proceedings
requesting leave to examine their representatives; Ongoing review of
SusGlobal Motion, reviewing records, e-mail correspondence, etc. for draft
Court Report;

4-Dec-17 Mazur, Chris

0.5 Attend re : SusGlobal materials served.

5-Dec-17 Consoli, Angelo

6.5 various correspondence with Counsel re: Fourth Report, SusGlobal Motion;
meeting with Chris to review same;- drafting of Fourth Court Report;
correspondence and follow up re: Astoria data, reported volumes,

5-Dec-17 Mazur, Chris

2.9 review SusGlobal materials,Tdw counsel

6-Dec-17 Consoli, Angelo

6-Dec-17 Fisher-Cobb, Emma

6 correspondence with the MOECC compliance officer re: August 10, 2017
site attendance, Tipping Building, etc.; correspondence with Pinchin;
reviewing e-mails and other correspondence re: allegations of SusGlobal;
review and revisions to draft Fourth Report; correspondence with Al re:
comments on SusGlobal Motion;
1.5 Downloading appraisal photographs, putting together photograph exhibit
for Court Report

6-Dec-17 Hanson, Michael

1.1 Review court materials and letters. Discussions with Consoli.

6-Dec-17 Mazur, Chris

0.2 Review various e-mails.

7-Dec-17 Consoli, Angelo

5.7 correspondence re: Gore Cover Windrow Production Reports; numerous
meetings, calls and correspondence with Counsel, Chris, Mike and Al re:
Court Report; review and revisions to same; review and discussions re:
appendices, complete compiling same; correspondence re: site visits and
updates to report section;

7-Dec-!7 Fisher-Cobb, Emma

0.4 Updates to Appendices in Receiver's Fourth Report

Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP
Billing detail for period of October 30, 2017 to March 5, 2018
RE: SusGlobal Belleville Claim

DATE____________ Staff

Hours

COMMENTS

7-Dec-17 Hanson, Michael

0.8 Review and comment on Receiver’s report.

7-

Dec-17 Mazur, Chris

2.3 attend to SusGlobal materials,Review and discussions re: 4th report to
court.

8-

Dec-17 Consoli, Angelo

4.5 calls and e-mail correspondence with Counsel, Chris, Mike and Al; review,
revisions and finalize Fourth Report; finalize various appendices and
compile same for counsel;

8-Dec-17 Fisher-Cobb, Emma

2.4 Complete various appendices for court report; correspondence with Al
regarding photo orientation and identification

8-Dec-17 Hanson, Michael

1.1 Review and edits of receiver's report. Conference call with Consoli, Mazur
and Plunkett.

8-Dec-17 Mazur, Chris

2.1 Attend re court report, tdw counsel, review changes, review and sign 4th
report to court.

11-Dec-17 Consoli, Angelo

0.6 Review correspondence from SusGlobal and discuss with counsel;
discussions re: Court materials, next steps;

11-Dec-17 Mazur, Chris

0.2 E-mails

13-

Dec-17 Consoli, Angelo

0.2 Update call with counsel re: court proceedings;

14-

Dec-17 Mazur, Chris

0.3 call with Counsel re: SusGlobal matter.

15-

Dec-17 Consoli, Angelo

0.6 Correspondence and calls with Counsel re: Hearing Requests for
Adjournment, status of factum;

15-Dec-17 Mazur, Chris

0.4 Review notice of adjournment.Tdw staff, counsel re: 9:30 appt hearing on
Monday.

18-

Dec-17 Consoli, Angelo

2.2 review Supplemental affidavit of SusGlobal; discussions with Counsel re:
same and discussions with Al re: analysis on same;

19-

Dec-17 Consoli, Angelo

0.7 Correspondence with Counsel re: Weigh ticket Listing - prepare summary of'
same for the period April 13 to Sept 15;

19-Dec-17 Mazur, Chris

0.1 various e-mails.

21-Dec-17 Consoli, Angelo

0.2 Correspondence re: weigh lift tickets;

5-Jan-18

Consoli, Angelo

0.2 correspondence with Al re: status of review and comments on SusGlobal
Affidavit; review correspondence with Counsel re: timetable;

8-Jan-18

Consoli, Angelo

0.7 review and correspondence with Al re: review of SusGlobal affidavit;

10-Jan-18

Consoli, Angelo

1.2 conference call with Counsel re: Court Proceedings, timetable and court
attendance, considerations for Supplemental Report, etc.;

10-

Jan-18
Mazur, Chris

11-

Jan-18
Consoli, Angelo

1.2 discussions re: and drafting of Supplement to the Fourth Report;

11-

Jan-18
Mazur, Chris

0.3 Discussions regarding Supplement to the Fourt Report.

12-

Jan-18
Consoli, Angelo

2.8 Review Supplemental Hamaliuk Affidavit and review calculations and
information with Al; updates to Draft Supplemental Report;

0.2 review various e-mails regaring SusGlobal.

15-Jan-18

Consoli, Angelo

2.5 correspondence with Counsel re: outcome of 9:30 hearing, endorsement,
etc.; review counsel's comments on information provided by Mr. Hamilton;
review and updates to Draft Supplemental Report;

16-Jan-18

Consoli, Angelo

0.5 correspondence with Al and Counsel; arrange for posting of January 15
Endorsement to Receiver's website; various discussions re: Draft
Supplemental Report;

17-Jan-18

Consoli, Angelo

0.8 Correspondence with Counsel re: draft Supplement; correspondence with
Al re: various matters; updates to Draft Supplement Report and update to
Chris and Mike re: review of same;

18-Jan-18

Consoli, Angelo

2.2 Review SusGlobal Supplementary Motion Record; discussion with Counsel
re: same; review and updates to Receiver's Draft Supplement Report;

18-Jan-18

Hanson, Michael

0.7 Discuss supplemental affidavit by SusGlobal. Second partner review of
report.

19-Jan-18

Consoli, Angelo

3.8 numerous calls and correspondence regarding draft supplemental report,
considerations re: report contents vis a vis SusGlobal allegations, etc.;
review and revisions to report and finalize same;

19-Jan-18

Mazur, Chris

1.1 Attend re: SusGlobal issues. Review/Revise report to court - sign final
report

Astoria Organic Matters Ltd. and Astoria Organic Matters Canada LP
Billing detail for period of October 30, 2017 to March 5, 2018
RE: SusGlobal Belleville Claim

DATE

Staff

COMMENTS________________________________________________________

Hours

29-Jan-18

Consoli, Angelo

30-Jan-18

Consoli, Angelo

0.4 conference call with counsel re: Nick Pora report and summary of same;
request;

30-Jan-18

Mazur, Chris

0.5 Review SusGlobal's expert report - call with independant counsel

12-Feb-18

Mazur, Chris

0.2 Attend re: SusGlobal issues.

14-Feb-18

Consoli, Angelo

1.2 review SusGlobal Factum; call with Counsel to discuss same;

14-Feb-18

Mazur, Chris

0.3 Review e-mails

15-Feb-18

Consoli, Angelo

1.3 Review and discuss SusGlobal 2nd Supplemental Motion Record re:
production reports, etc.; summary of key items for consideration in
Receiver's responding Factum and correspondence with Counsel re: same;
1.6 attend re: SusGlobal issue, review factum.

1 Review SusGlobal's expert report re: SusGlobal Claim; correspondence with
counsel re: same; review Al's comments and calculations vis a vis Mr.
Hamilton's calculations;

15-Feb-18

Mazur, Chris

16-Feb-18

Consoli, Angelo

16-Feb-18

Mazur, Chris

1.3 Call with independent counsel - review draft factum

18-Feb-18

Consoli, Angelo

0.3 conference call with Counsel and follow up with Al;

19-Feb-18

Consoli, Angelo

1.1 correspondence with Counsel and Al re: court submissions; draft Second
Supplement to the Fourth Report; draft summary chart re: Organic Waste
Et Leaf fit Yard Waste;

20-Feb-18

Consoli, Angelo

0.5 Complete Second Supplement to Fourth Report, compile appendices and
correspondence with Counsel re: same; meeting with Counsel to discuss
motion materials;

20-Feb-18

Hanson, Michael

0.5 call with A. Consoli; review supplement to report and provide comments.

21-Feb-18

Consoli, Angelo

2.8 Attendance at Court motion; correspondence with Counsel re: submissions;

22-Feb-18

Consoli, Angelo

1 Various correspondence with Al and Counsel re: organic waste receipts and
prepare analysis thereon re: receipts during various periods;

23-Feb-18

Consoli, Angelo

1.3 various correspondence with Counsel re: analysis of material receipts,
Tipping Building pictures; various correspondence with Al re: Tipping
Building picture analysis, empty space, inaccuracies in Nick Pora's report,
etc.;

26-Feb-18

Consoli, Angelo

1.2 Meeting with Chris re: update on Motion, summary schedules re: usage of
Organic Waste, etc. Correspondence with Counsel re: Summary charts in
respect of Material Receipt Reports and construction of Windrows; Draft
Third Supplement to Fourth Report;

26-Feb-18

Mazur, Chris

0.1 attend re; Court reports

27-Feb-18

Consoli, Angelo

2.5 3rd Supplement; Attend Court re: SusGlobal Motion and correspondence
with Counsel re: same;

27-Feb-18

Mazur, Chris

0.3 Review /sign suplementary report for court

1-Mar-18

Consoli, Angelo

2 review Draft Responding Factum; numerous calls with Counsel to discuss
same; Follow up calls re: weight analysis and summary re: same;
correspondence with Al re: weight analysis;

1 correspondence with UTV re: confirmation of the Receiver's understanding
of Astoria processing of Windrows; various correspondence with Counsel;

1-Mar-18

Mazur, Chris

2-Mar-18

Consoli, Angelo

2-Mar-18

Mazur, Chris

0.3 review fourth supplemental report to court.

5-Mar-18

Consoli, Angelo

5-Mar-18

Mazur, Chris

1.8 Attend Court Motion and various discussions with Counsel re: same;
0.2 Attend to Court hearing

Total

0.2 attend re: Court attendances.
1 correspondence with UTV re: windrow composition; correspondence with
Counsel; Draft 4th Supplement to the Fourth Report;

100.2

TAB 4

Court File No. CV-17-11760-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE

)

THURSDAY, THE 13* DAY

JUSTICE HAINEY

),

OF APRIL, 2017

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant
-and-

ASTORIA ORGANIC MATTERS LTD. and ASTORIA ORGANIC MATTERS
CANADA LP
Respondents

ORDER
(appointing Receiver)
THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of
the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101
of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA") appointing BDO
Canada Limited as receiver (in such capacities, the "Receiver") without security, of all of the
assets, undertakings and properties of each of Astoria Organic Matters Ltd. and Astoria Organic
Matters Canada LP (together, the "Debtors") acquired for, or used in relation to a business
carried on by the Debtors, was heard this day at 330 University Avenue, Toronto, Ontario.

177L742v3

2

-

-

ON READING the affidavit of Angus Hutchinson sworn April 10, 2017 and the Exhibits
thereto, and on hearing the submissions of counsel for the Applicant, and anyone else appearing
from the Service List served on short notice as appears from the affidavit of service of Jane
Hampel sworn April 11, 2017, and on reading the consent of BDO Canada Limited to act as the
Receiver,
SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Application and the

Application Record is hereby abridged and validated so that this Application is properly
returnable today and hereby dispenses with further service thereof.
APPOINTMENT
2.

THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of

the CJA, BDO Canada Limited is hereby appointed Receiver, without security, of all of the
assets, undertakings and properties of the Debtors acquired for, or used in relation to a business
carried on by the Debtors, including all proceeds thereof (the "Property").
RECEIVER’S POWERS
3.

THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the
following where the Receiver considers it necessary or desirable:
(a)

to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the
Property;

(b)

to receive, preserve, and protect of the Property, or any part or parts
thereof, including, but not limited to, the changing of locks and security
codes, the relocating of Property to safeguard it, the engaging of
independent security personnel, the taking of physical inventories and the
placement of such insurance coverage as may be necessary or desirable; ■

1771742v3

-3(c)

to manage, operate, and carry on the business of the Debtors, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or
cease to perform any contracts of the Debtors;

(d)

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver's powers and duties, including without limitation those
conferred by this Order;

(e)

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Debtors or any part
or parts thereof;

(f)

to receive and collect all monies and accounts now owed or hereafter
owing to the Debtors and to exercise all remedies of the Debtors in
collecting such monies, including, without limitation, to enforce any
security held by the Debtors;

(g)

to settle, extend or compromise any indebtedness owing to the Debtors;

(h)

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the
name and on behalf of the Debtors, for any purpose pursuant to this Order;

(i)

to

engage a qualified and/or licensed third party to undertake

environmental or workers' health and safety assessments of the Property
and operations of the Debtors;
(j)

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtors, the Property or the Receiver, and to
settle or compromise any such proceedings. The authority hereby
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-4conveyed shall extend to such appeals or applications for judicial review
in respect of any order or judgment pronounced in any such proceeding;
(k)

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its
discretion may deem appropriate;

(l)

to sell, convey, transfer, lease or assign the Property or any part or parts
thereof out of the ordinary course of business,
(i)

without the approval of this Court in respect of any transaction not
exceeding $100,000.00, provided that the aggregate consideration
for all such transactions does not exceed $500,000.00; and

(ii)

with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds
the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, or section 31 of the Ontario Mortgages
Act, as the case may be, shall not be required.
(m)

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,
free and clear of any liens or encumbrances affecting such Property;

(n)

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such
terms as to confidentiality as the Receiver deems advisable;

(o)

to register a copy of this Order and any other Orders in respect of the
Property against title to any of the Property;
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(p)

to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behalf of and, if thought desirable by the Receiver, in the name of the
Debtors;

(q)

to enter into agreements with any trustee in bankruptcy appointed in
respect of the Debtors, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property
owned or leased by the Debtors;

(r)

to exercise any shareholder, partnership, joint venture or other rights
which the Debtors may have; and

(s)

to take any steps reasonably incidental to the exercise of these powers or
the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),
including the Debtors, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER
4.

THIS COURT ORDERS that (i) the Debtors, (ii) all of its current and former directors,

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons
acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such
Property to the Receiver upon the Receiver's request.
5.

THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the

existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or

I771742v3
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affairs of the Debtors, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the "Records") in
that Person's possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the Receiver due
to the. privilege attaching to solicitor-client communication or due to statutory provisions
prohibiting such disclosure.
6.

THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that
may be required to gain access to the information. .
7.

THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Receiver, or by further Order of this Court
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upon application by the Receiver on at least two (2) days' notice to such landlord and any such
secured creditors.

NO PROCEEDINGS AGAINST THE RECEIVER
8.

THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except
with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY
9.

THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the

Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of
the Debtors or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES
10.

THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or

affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any "eligible financial contract" as defined in the BIA, and further provided that
nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business
which the Debtors is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors
from compliance with statutory or regulatory provisions relating to health, safety or the
environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,
(iv) prevent the registration of a claim for lien, or (v) prevent the registration and perfection of
the claim for lien of Ken Tulloch Construction Ltd., but for greater certainty, no further steps or
proceeding shall be taken in the context of any such claim.

NO INTERFERENCE WITH THE RECEIVER
11.

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtors, without written consent of the Receiver or
leave of this Court.

177I742v3
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CONTINUATION OF SERVICES
12.

THIS COURT ORDERS that all Persons having oral or written agreements with the

Debtors or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtors are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtors' current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtors or
such other practices as may be agreed upon by the supplier or service provider and the Receiver,
or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS
13.

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of

payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit
of such Post Receivership Accounts from time to time, net of any disbursements provided for
herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any
further Order of this Court.

EMPLOYEES
14.

THIS COURT ORDERS that all employees of the Debtors shall remain the employees of

the Debtors until such time as the Receiver, on the Debtors' behalf, may terminate the
employment of such employees.

The Receiver shall not be liable for any employee-related

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of
the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in
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Protection Program Act.
PIPEDA
15.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a "Sale").

Each prospective purchaser or bidder to

whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a maimer which is in all
material respects identical to the prior use of such information by the Debtors, and shall return all
other personal information to the Receiver, or ensure that all other personal information is
destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES
16.

THIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
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pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in
possession.

LIMITATION ON THE RECEIVER’S LIABILITY
17.

THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result

of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any
other applicable legislation.

RECEIVER’S ACCOUNTS
18.

THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their

reasonable fees and disbursements, in each case at their standard rates and charges, and that the
Receiver and counsel to the Receiver shall be entitled to and are hereby granted a charge (the
"Receiver's Charge") on the Property, as security for such fees and disbursements, both before
and after the making of this Order in respect of these proceedings, and that the Receiver's Charge
shall form a first charge on the Property in priority to all security interests, trusts, liens, charges
and encumbrances, statutory or otherwise, in favour of any Person, but subject to sections
14.06(7), 81.4(4), and 81.6(2) of the BIA.
19.

THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are
hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.
20.

THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the normal rates and
charges of the Receiver or its counsel, and such amounts shall constitute advances against its
remuneration and disbursements when and as approved by this Court.
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FUNDING OF THE RECEIVERSHIP
21.

THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to

borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$400,000.00 (or such greater amount as this Court may by further Order authorize) at any time,
at such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the' Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise,
in favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as
set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.
22.

THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other

security granted by the Receiver in connection with its borrowings under this Order shall be
enforced without leave of this Court.
23.

THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates

substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any
amount borrowed by it pursuant to this Order.
24.

THIS COURT ORDERS that the monies from time to time borrowed by the Receiver

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed
to by the holders of any prior issued Receiver's Certificates.

MARKETING PROCESS
25.

THIS COURT ORDERS that the Receiver is hereby authorized and directed to carry out

and conduct a marketing process in respect of the Property or any material portion or portions
thereof, substantially in accordance with the marketing process outlined in Schedule "B" to this
Order (the "Marketing Process"), and such Marketing Process is hereby approved.
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SERVICE AND NOTICE
26.

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List
website

at

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the
following URL www.extranets.bdo.ca/astoriaorganicmatters.
27.

THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile
transmission to the Debtors' creditors or other interested parties at their respective addresses as
last shown on the records of the Debtors and that any such service or distribution by courier,
personal delivery or facsimile transmission shall be deemed to be received on the next business
day following the date of forwarding thereof, or if sent by ordinary mail, on the third business
day after mailing.

GENERAL
28.

THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.
29.

THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of the Debtors.
30.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada, in the United States or
Germany to give effect to this Order and to assist the Receiver and its agents in carrying out the
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terms of this Order.

All courts, tribunals, regulatory and administrative bodies are hereby

respectfully requested to make such orders and to provide such assistance to the Receiver, as an
officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the
Receiver and its agents in carrying out the terms of this Order.
31.

THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside
Canada.
32.

THIS COURT ORDERS that the Applicant shall have its costs of this Application, up to

and including entry and service of this Order, provided for by the terms of the Applicant’s
security or, if not so provided by the Applicant's security, then on a substantial indemnity basis
to be paid by the Receiver from the Debtors' estate with such priority and at such time as this
Court may determine.
33.

THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may
order.
34.

THIS COURT ORDERS that Compaction Credit Ltd., ECN Financial Inc. (formerly

Element Financial Corporation) and Concentra Financial Services Association have reserved
their rights as to whether or not the Receiver's Charge or Receiver's Borrowings Charge primes
their charge or claim to the equipment subject to their contracts and as to whether or not the
Receiver has the authority or power to sell such equipment. If the aforementioned parties and
Receiver are unable to agree on these issues before April 21, 2017, the Receiver shall schedule a
9:30 appointment on or before April 28, 2017 in order to schedule a comeback hearing and such
comeback hearing shall be a hearing de novo without any finding whatsoever by this Court in
this Application on those issues to be binding and without any precedential value or effect.
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THIS COURT ORDERS that any allegations made in the Affidavit of Angus Hutchinson

sworn April 10. 2017 in these proceedings regarding the construction lien proceedings
commenced by Fitzgibbon Construction Limited ("Fitzgibbon"), Court File No. CV-17-0022-00
(January 17, 2017) and Van Soelen Landscaping Ltd. ("Van Soelen"), Court File No. CV-17
0023-00 (January 18, 2017) (together, the "Construction Lien Litigation") are without prejudice
to the parties right to challenge the statements made by him in the Construction Lien Litigation.
36.

THIS COURT ORDERS that notwithstanding any other provision in this Order,

Fitzgibbon and Van Soelen have reserved their rights* and this Order is without prejudice to their
rights regarding whether or not the holdback held by the Applicant for valid construction liens
regarding the work identified in the Construction Lien Litigation is part of the Property of the
Debtors, and if the aforementioned parties and Receiver are unable to agree on that issue before
April 30, 2017, the Receiver shall schedule a 9:30 appointment on or before May 10, 2017 in
order to schedule a comeback hearing as soon as possible and such comeback hearing shall be a
hearing de

novo regarding the ownership of the said holdback.

ENTERED AT / INSCRIT A TORONTO
ON/BOOK NO:
LE/DANS LEREGISTRENO:

APR 1 3 2017
PER /PAR:
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SCHEDULE"A"
RECEIVER CERTIFICATE
CERTIFICATE NO.
AMOUNT $
1.

THIS IS TO CERTIFY that BDO Canada Limited, the receiver (the "Receiver") of the

assets, undertakings and properties of Astoria Organic Matters Ltd. and Astoria Organic Matters
Canada LP (the "Debtors") acquired for, or used in relation to a business carried on by the
Debtors, including all proceeds thereof (collectively, the “Property”) appointed by Order of the
Ontario Superior Court of Justice (Commercial List) (the "Court") dated the 13th day of April,
2017 (the "Order") made in an action having Court file number_____ -CL-______, has received as
such Receiver from the holder of this certificate (the "Lender") the principal sum of $_____ ,
being part of the total principal sum of $_____ which the Receiver is authorized to borrow under
and pursuant to the Order.
2.

.

The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily] [monthly not in advance on the_____ day of
each month] after the date hereof at a notional rate per annum equal to the rate of_____ per cent
above the prime commercial lending rate of Bank of_____ from time to time.
3.

Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself
out of such Property in respect of its remuneration and expenses.
4.

All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.
5.

Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
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to any person other than the holder of this certificate without the prior written consent of the
holder of this certificate.
6.

The charge securing this certificate shall operate so as to permit the Receiver to deal with

the Property as authorized by the Order and as authorized by any further or other order of the
Court.
7.

The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.
DATED the_____ day of MONTH. 20YR.
BDO CANADA LIMITED, solely in its
capacity as Receiver over the property of Astoria
Organic Matters Ltd. and Astoria Organic
Matters Canada LP, and not in its personal
capacity
Per:

_______________________________________
Name:
Title:
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SCHEDULE"B"
MARKETING PROCESS
1. The Receiver shall contact potential purchasers (as known to the Receiver or as identified to
the Receiver) commencing at a reasonable date.
2. The Receiver shall advertise the sale of the Property, en bloc or piecemeal, in The Globe &
Mail (National Edition) or other publications considered more appropriate by the Receiver
commencing at a reasonable date.
3. The Receiver shall provide a confidential information package to and arrange for access to
additional data, after a confidentiality agreement has been executed, commencing at a reasonable
date. The confidential information package shall solicit offers on an en bloc or piecemeal basis.
4. The deadline for submission of offers shall be set by the Receiver at a reasonable date.
5. The agreement of purchase and sale with the preferred purchaser(s), conditional upon Court
approval, shall be negotiated by a reasonable date established by the Receiver.
6. The Receiver shall seek or schedule court approval of the agreement of purchase and sale and
a vesting order on or before a reasonable date set by the Receiver.
7. The sale transaction shall close on or before a reasonable date established by the Receiver.
8. Any deadlines in the marketing process may be modified by the Receiver.
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Polish Alliance of Canada v. Polish Assn, of Toronto Ltd., 2016 ONSC 186, 2016...
2016 ONSC 186, 2016 CarswellOnt 111,262 A.C.W.S. (3d) 317

2016 ONSC 186
Ontario Superior Court of Justice
Polish Alliance of Canada v. Polish Assn, of Toronto Ltd.

2016 CarswellOnt 111, 2016 ONSC 186, 262 A.C.W.S. (3d) 317
The Polish Alliance of Canada, Plaintiff and Polish Association of Toronto
Limited, Marek Miasik aka Marek Adam Miasik, Maria Miasik, Jan Argyris
aka Louis John Elie Argyris aka Louis aka John Argyris, Wladyslaw Jaslan
aka Wladyslaw Julian Jaslan, Helena Jaslan, Eugeniusz Skibicki, Czeslawa
Ericksen, Stanislaw Rogoz aka Stan Rogoz, Albert Joseph Flis and Richard
Rusek, Defendants and Polish Association of Toronto Limited, Marek
Miasik aka Marek Adam Miasik, Maria Miasik, Jan Argyris aka Louis
John Elie Argyris aka Louis John Argyris aka John Argyris, Wladyslaw
Jaslan aka Wladyslaw Julian Jaslan, Helena Jaslan, Eugeniusz Skibicki,
Czeslawa Ericksen, Stanislaw Rogoz aka Stan Rogoz, and Albert Joseph
Flis, Plaintiffs by Counterclaim and The Polish Alliance of Canada, Robert
Zawierucha, Tadeusz Maziarz, Elizabeth Betowski, Danuta Zawierucha, Teresa
Szramek, Andrzej Szuba, Adam Sikora, Elzbieta Gazda, Stanislaw Gidzinski,
Stanislaw Iwanicki and Tadeusz Smietana, Defendants by Counterclaim
F.L. Myers J.
Judgment: January 8, 2016
Docket: CV-08-361644
Proceedings: additional reasons to Polish Alliance of Canada v. Polish Assn, of Toronto Ltd. (2015), 2015 CarswellOnt
15812, 2015 ONSC 6458, F.L. Myers J. (Ont. S.C.J.)
Counsel: E. Patrick Shea, for Collins Barrow Toronto Limited
Receiver and Manager, B.A. Kaminsky, for Plaintiff
Bemie Romano, for Defendants / Respondents, except, for Richard Rusek
Subject: Civil Practice and Procedure;; Corporate and Commercial; Insolvency
Related Abridgment Classifications
Civil practice and procedure
XXIV Costs
XXIV. 8 Scale and quantum of costs
XXIV.8.d Quantum of costs
XXIV.8.d.iv Miscellaneous
Headnote
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Parties made submissions regarding costs — It was fair and reasonable for plaintiff to pay defendants' partial indemnity
costs fixed at $5,593.50 — Costs of $10,000 should be paid to receiver for motion, to be allocated 80/20 to plaintiff and
defendants respectively — Rest of receiver's fees and disbursements and those of counsel were approved for receivership
generally and were to be borne by parties 50/50 — Result of motion was obvious — Motion was delayed and its scope
was unnecessarily expanded by plaintiffs refusal to consent to approval of receiver's reports for reasons extraneous to
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proceedings and to motion — Plaintiff would not reasonably have understood that it would be exposed to fees of level
sought by receiver.
Table of Authorities
Cases considered by F.L. Myers J.:

Boucher v. Public Accountants Council (Ontario) (2004), 2004 CarswellOnt 2521, 48 C.P.C. (5th) 56, 188 O.A.C.
201, 71 O.R. (3d) 291 (Ont. C.A.) — referred to
Statutes considered:

Courts of Justice Act, R.S.O. 1990, c. C.43
s. 131 —considered
Rules considered:

Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 49.13 — considered
R. 57.01 —considered
R. 57.01(l)(0.a) [en. O. Reg. 42/05] — referred to
R. 57.01(l)(0.b) [en. O. Reg. 42/05] — referred to
R. 57.01(l)(a) — referred to
R. 57.01 (l)(c) — referred to
ADDITIONAL REASONS relating to costs of decision reported at Polish Alliance of Canada v. Polish Assn, of Toronto
Ltd. (2015), 2015 ONSC 6458, 2015 CarswellOnt 15812 (Ont. S.C.J.).
F.L. Myers J.:

1
By Endorsement dated October 19, 2015, the Court approved the fees and disbursements of the Receiver and
allocated the costs of the receivership among the parties 50/50. At para. 18 of that Endorsement, the Court set a schedule
for the parties to file written submissions concerning the costs of that motion. The Receiver and the defendants have
delivered costs submissions. I have not heard from the plaintiff either with submissions or a request for an extension
of the December 31, 2015 scheduled deadline. I can only assume that it has chosen to refrain from participating in this
aspect of the proceeding and that it therefore does not oppose the relief sought.
2 The Receiver submits that while the result of the motion was a 50/50 split of the costs of the receivership generally,
the Receiver should be entitled to its costs of the motion principally payable by the plaintiff. The plaintiff opposed the
approval of the Receiver's fees but presented no alternative analysis. It did not respond to the Receiver's offer to reduce
its fees and disbursements by 15%. Neither did it accept the offer made by the defendants that essentially proposed the
50/50 sharing that was ordered. I consider these offers under Rule 49.13.
3
The defendants also seek their costs of the motion from the plaintiff on a partial indemnity basis in the amount
of $5,593.50. They claim that all costs should be paid in full by the PAC although, in the alternative, they accept the
Receiver's submission that the split of the Receiver's fees and disbursements for the motion be 80/20 as between the
plaintiff and the defendants.
.
4 The Receiver's fees and disbursements from June 1, 2015 to the date of the motion are $8,199.85 all-in. Its counsel's
fees from May 27, 2015 to the date of the motion are $23,205 plus unbilled disbursements of $115.05. The bulk of the
Receiver's fees and disbursements are related to the motion although some time was included regarding other elements
of the receivership in counsel's bills for this period.
5
The fixing of costs is a discretionary decision under section 131 of the Courts of Justice Act. That discretion is
generally to be exercised in accordance with the factors listed in Rule 57.01 of the Rules of Civil Procedure. These include
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the principle of indemnity for the successful party (57.01(l)(0.a)), the expectations of the unsuccessful party (57.01(1)
(O.b)), the amount claimed and recovered (57.01(l)(a)), and the complexity of the issues (57.01(l)(c)). Overall, the court
is required to consider what is "fair and reasonable" in fixing costs, and is to do so with a view to balancing compensation
of the successful party with the goal of fostering access to justice: Boucher v. Public Accountants Council (Ontario), 2004
CanLII 14579, (2004), 71 O.R. (3d) 291 (Ont. C.A.), at paras 26, 37.

6
It seems to me that the result of the motion was obvious. Moreover, it was both delayed and its scope was
unnecessarily expanded by the refusal of the plaintiff to consent to the approval of the Receiver's reports for reasons
that were extraneous to the proceedings and to the motion (i.e. concerning the election of directors by PATL). While
under its appointment order the Receiver is entitled to full indemnity for its reasonable fees and disbursements including
those of its counsel, it seems to me that considering the matter from the perspective of the plaintiff, it would not have
reasonably understood that it would be exposed to fees of the level sought by the Receiver on this motion. In my view,
costs of $10,000 ought to be paid to the Receiver for the motion to be allocated 80/20 to the plaintiff and the defendants
respectively. The rest of the Receiver's fees and disbursements and those of its counsel set out in para. 4 above are
approved for the receivership generally and are to be borne by the parties 50/50 pursuant to my prior Endorsement.
7
I have reviewed Mr. Romano's costs outline and find the fees charged and the hours billed reasonable. In my view,
it is fair and reasonable that the plaintiff pay the defendants' costs of the motion on a partial indemnity basis in the
amount of $5,593.50.

8

Order to go for the payment of the costs ordered above forthwith.
Order accordingly.

End of Document
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COSTS ENDORSEMENT

[1]

For reasons released November 9, 2012, I dismissed Equistar Chemicals, LP’s

(“Equistar”) motion seeking orders requiring PricewaterhouseCoopers Inc. in its capacity as
Court-appointed receiver of the Respondents (the ‘Receiver”)

to answer a list of 114 questions

and to pay Equistar $35,425.25. I adjourned that portion of Equistar’s motion which sought to
vary paragraph 8 of the Sale and Approval and Vesting Order dated June 11, 2012 to unseal the
confidential appendices to be brought back on by Equistar on proper notice to the Applicant and
the Receiver.
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[2]

At the conclusion of my reasons, I noted that the Receiver was entitled to costs in

respect of Equistar’s motion to be either agreed or assessed by me following receipt of brief costs
In the absence of agreement, I have received and considered written costs

submissions from the Receiver and Equistar.

[3]

The Receiver submits that costs should be awarded on a substantial indemnity

basis in the amount of $23,236.76 inclusive of disbursements and HST. In the alternative, the
Receiver seeks costs on a partial indemnity basis inthe total amount of $15,491.17.

[4]

Equistar responds that there should

be no determination of the quantum of the

costs until its motion in respect of the unsealing

of the confidential documents is heard

and

determined. In the alternative, Equistar submits that

it was partially successful on the motion and

both parties should bear their own costs. It further submits that in the event the Court proceeds to
determine costs, this is not a proper matter for an award of substantial indemnity costs. Finally,
and having regard to the principle of proportionality and the amount an unsuccessful party could
reasonably be expected to pay, a reasonable amount for the Receiver’s costs on the motion is
$3,500.

[5]

It is incorrect to say, as Equistar does, that the success or failure of its motion has

not yet been finally determined. Equistar is a claimant pursuant to s. 81.1 of the Bankruptcy and

Insolvency Act, RS.C. 1985, c. B-3, as amended (the “BIA”). The main thrust of its motion
concerned obtaining answers to the questions it had sent to the Receiver and the payment of the
money, both of which related directly to its s.81.1 claim. The unsealing of the confidential
documents, on the other hand, is separate and unrelated to the other relief requested. The main
aspect of Equistar’s motion concerning its s.81.1 claim has been dealt with. Although the
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Receiver opposed Equistar’s request to unseal the documents, the issue is realty between the
Applicant and Equistar. The reason I adjourned Equistar’s request to unseal the documents was
the

Applicant

submitted

in

notwithstanding completion of the sale.

argument
In

that the

documents remained

confidential

light of the short notice of Equistar’s motion, the

Applicant submitted it was not able to file material supporting that position. In my view, the
Applicant should be afforded that opportunity.

[6]

The onus is on Equistar to bring back on its

documents, if it so chooses. Otherwise,

motion to unseal the confidential

the documents remain sealed by order of the court. To

require that the determination of the quantum of costs await the return of Equistar’s motion
effectively leaves the determination of the Receiver’s costs in Equistar’s complete control. If it
decides to not bring its motion back on, there will be no determination of the Receiver’s costs. It
is no answer to say that the Receiver can bring on the motion. The Receiver has no interest in
unsealing the documents. The Receiver should not be placed in the position of having to bring
Equistar’s motion back on to obtain a determination of its costs. It is entitled to have its costs
determined now.

[7]

I also do not agree with Equistar’s submission that it was partially successful on

the motion. It was totally unsuccessful. Equistar further submits that it is the norm in insolvency
matters that each party bears its own costs. While that may be so in circumstances where the
insolvent party would otherwise be required to pay costs that is not the case here. In my view,
where, as here, the insolvent party is entitled to costs, requiring it to bear its own costs would be
unfair to all other stakeholders who would end up bearing those costs. The Receiver is therefore
entitled to its costs from Equistar.

2013 ONSC 674 (CanLII)
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[8]

In dismissing Equistar’s

motion requiring the Receiver to answer the

114

questions, I made a number of findings, including that the vast majority of the questions had

attempt to find some form of inpropriety in the receivership based solely on suspicion. In respect
of the few questions that had any semblance of relevance to its s.81.1 claim, the Receiver had
previously done a thorough investigation of Equistar’s claim and had already provided Equistar
with all its information. The Receiver had no fiirther information to provide Equistar concerning
its claim and, in my view, Equistar knew that before it sent the questions.

[9]

An award of substantial indemnity costs is the exception rather than the norm in

litigation. Such an award must only be made in circumstances where the conduct of the party
required to pay costs was “reprehensible, scandalous or outrageous”: see Young v. Young, [1993]
4 S.C.R. 3 (S.C.C.) at para. 66.

[10]

In my view, Equistar’s conduct in bringing its motion fells into the above

category. The Receiver cooperated with Equistar completely as it was required to do. Rather than
dealing with the matter sensibly, Equistar put forward a very lengthy list of mainly irrelevant and
unreasonable questions and when the Receiver refused to answer them, it brought a motion
which had absolutely no merit. A Court appointed receiver’s obligations to provide information
to stakeholders is clear and was more than met by the Receiver in this case. Equistar’s motion
was unnecessary and served only to increase costs in the Receivership. I disagree with Equistar’s
submission that the Receiver’s actions unnecessarily lengthened the proceedings. In feet, it was
Equistar who unnecessarily lengthened the proceedings by taking the position it did and then
bringing its motion. In my view, in such circumstances, it is Equistar, not the other stakeholders
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in the insolvency proceeding, who should bear the brunt of the Receiver’s costs in defending

[11]

Equistar

takes issue with the quantum of the Receiver’s costs. I am satisfied,

however, that the time

spentwas related to Equistar’s motionand not the Receiver’s motion for

discharge for which no

costs were ordered. Further, it is clear that the Receiver was required to

spend time dealing with the issue prior to Equistar’s motion being scheduled. Notwithstanding
the irrelevant nature of the 114 questions, it was still necessary to deal with them. In my view,
the time spent as set out by the Receiver’s counsel is not unreasonable given the issues raised by
Equistar.

[12]

Based on the above reasons and having regard to the factors set out in Rule

57.01(1), I assess the Receiver’s costs of the motion on a substantial indemnity basis in the
amount claimed of $23,236.76, inclusive of disbursements and HST. In the circumstances, I
consider such costs to be both lair and reasonable and well within Equistar’s contemplation.
Payable forthwith.

L. A. Pattillo J.
Released: January 30, 2013
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IN THE SUPREME COURT OF BRITISH COLUMBIA

Naramalta Development Corporation v.
Therapy General Partner Ltd._________

[1]

Page 2

John McBean, the defendant by counterclaim, conceptualized and developed

a winery project. In 2004, he founded the Naramalta Estate Winery Limited

“Winery”) in the Okanagan Valley of British Columbia.
[2]

This action arises over a dispute regarding the operation of the Limited

Partnership. The dispute led to the replacement of the general partner, the
commencement of this action, the appointment of a receiver, and a decision of
Rice J. which resolved some of the issues. The remaining issues are addressed in
this judgment.
[3]

The plaintiff and defendant by counterclaim, Naramalta Development

Corporation (“NDC”) was originally the general partner of the Limited Partnership. It
is an Alberta company registered extraprovincially in British Columbia. Its sole
business was to act as general partner of the Limited Partnership.
[4]

The plaintiff and defendant by counterclaim, Omnex International Corporation

(“Omnex”) is also an Alberta company, registered extraprovincially. Omnex owns
the majority of shares of NDC.
[5]

The defendant by counterclaim, John McBean, is the sole director and officer

of NDC and of Omnex. He is the operating mind for both companies. His family
trust owns the shares of Omnex.
[6]

The defendant Therapy General Partner Ltd. (“Therapy”) was incorporated in

Alberta in May 2008. It was registered extraprovincially in British Columbia in June
2008. It replaced NDC as the general partner of the Limited Partnership.
Mr. Justice Rice held in April 2010 that Therapy became the general partner in
May 2008 pursuant to a vote of the limited partners: Naramalta Development Corp.
v. Therapy General Partner Ltd., 2010 BCSC 590 (“Naramalta T).
[7]

A number of defendants are now redundant to this action: Rick Connors,

Trilliant Ventures Inc., Richard. C. Roberts, Marcus Ansems and Rachel Ansems.
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The plaintiffs originally sought relief against them in trespass. No such relief was
ever awarded or is sought now. None of them seeks relief in the counterclaim.
The issues to be addressed are:
(1)

Omnex claims to be owed more than $335,000;

(2)

Therapy counterclaims that Omnex, NDC and Mr. McBean are indebted
to it;

(3)

The Winery was put in the hands of a receiver appointed by the Court in
2008. Therapy claims that the costs of the receivership should be borne
by the plaintiffs and Mr. McBean;

(4)

Therapy claims as well: (a) Omnex should disgorge payments it
received as management fees; (b) Omnex and/or NDC should repay
funds received as redemption of purported Limited Partnership units;
(c) NDC and McBean are liable for issuing certain Limited Partnership
units for less than the full subscription price; (d) Omnex is not entitled to
remain registered as a limited partner; and (e) Mr. McBean should be
found jointly and severally liable with Omnex.

BACKGROUND
[9]

Mr. McBean learned in June 2004 that the Winery, then known as the Red

Rooster Winery, was for sale. He decided to purchase it.
[10]

The Winery is located between Naramata and Penticton, British Columbia. It

comprises ten acres of vineyard, a winemaking facility, a retail store and a
guesthouse.
[11]

In October 2005, Mr. McBean formed a limited partnership and set up NDC

as the general partner. He then went about marketing units of ownership. That is,
he solicited investors to become limited partners.
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The relationship between the Limited Partnership and NDC, the general

partner, was governed by the Partnership Agreement. This was drafted by

[13]

The pertinent terms of the Partnership Agreement were accurately

summarized and paraphrased by Rice J. in an earlier decision: Naramalta 1.
I adopt his paraphrasing of the Partnership Agreement, at para. 16 of that decision:
Article 3.1.6 An extraordinary resolution of the Limited Partners is one passed
by a vote of at least 75% of votes cast by those present or by proxy in favour
at a meeting called for the purpose of such resolution.
Article 10.1 the General Partner has full and exclusive power and authority to
carry on the Partnership business and to do such things as it deems
necessary and appropriate, or incidental to the Partnership business.
Article 11.1 the General Partner is to manage, control and operate the
business in a prudent and reasonable manner, and honestly, in good faith
and in the best interests of the Limited Partners.
Article 11.6 the General Partner may enter into a transaction with an affiliate if
the fees for the services provided under the transaction are consistent with
the fees that would be paid to an arms-length party providing similar services.
Article 12.1 the General Partner may be removed as the General Partner at
any time by extra-ordinary resolution in the event of default by the General
Partner under this agreement, which default remains unremedied for a period
of sixty (60) days from the date that notice of default is given to the General
Partner by any Limited Partner.
Article 14.1 the General Partner shall be reimbursed for all costs and
expenses incurred as General Partner.
Article 15.10.1 the profits of the Partnership are to be distributed only among
the Limited Partners until a total of the profit distributions to them reached
130% of their aggregate capital contributions to the Partnership. After that the
Limited Partners total share of the profits was to be reduced to 75% and the
General Partner was to receive 25% of the total profit
Article 18.1 the General Partner must call an annual meeting of the Partners
each year to review the Limited Partnership business.
Article 18.2 the General Partner may at any time call a meeting [and] must do
so upon a request from 10% of the outstanding units, and if he fails to do so
within 15 days of a demand in writing, any Limited Partner may call the
meeting.
Article 18.3 notice of any Partner’s meeting shall be given to each Limited
Partner to the General Partner and to the auditor with notice to be mailed by
pre-paid post at least 14 days and not less than 30 days prior to the meeting
and shall specify the time and place of the meeting and the nature of the
business to be transacted.
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Article 18.10 no person shall solicit proxies unless such person delivers a
notice and information circular to each partner whose proxy is solicited. The
information circular shall confirm insofar as is applicable to the form and
content prescribed by the Securities Act... Any proxy solicited in
contravention shall be invalid.
Article 21.1 The agreement may only be amended with the consent of Limited
Partners by extraordinary resolution.
[14]

Mr. McBean hired the defendant Marcus Ansems as the general manager of

the operation. He also hired Mr. Ansems’s wife, Rachel Ansems, as a bookkeeper.
He then retained Ms. Ansems’s father, Bob Leadley, to provide accounting services.
Although Mr. Leadley lives and practises in St. Catherines, Ontario, he testified he
took the position because he has experience with wineries in the southwestern
Ontario area, and he could thereby visit his daughter and provide accounting
services at a good price.
[15]

Rick Connors is one of the investors. In late 2006, he purchased eight units

in the Limited Partnership at $25,000 each for a total of $200,000. The purchase
was in the name of Trilliant Ventures Inc., a company jointly owned by his wife and
him.
[16]

At the time, Mr. Connors’s initial dealings were with Glenn Fawcett.

Mr. Fawcett worked for the Winery raising equity capital. In late 2007, Mr. Connors
took over Mr. Fawcett’s job.
[17]

Mr. Connors understood that, pursuant to Article 15.10.1 of the Partnership

Agreement, the limited partners were entitled to a return of 130% on their
investment. When that had been paid, subsequent profits would be split 75% to the
limited partners and 25% to the general partner.
[18]

The difficulties began in early 2008. Mr. Connors had become acquainted

with Richard Roberts, another investor. They shared a concern about the lack of
financial information they were receiving from Mr. McBean. They contacted two

2012 BCSC 191 (CanLII)
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other investors, Doug Foster and Rene Massenon. They arranged a meeting with
Mr. McBean to discuss their concerns.
By the time of the meeting, other financial problems had come to their

attention. Mr. Ansems contacted Mr. Connors. He told him he was worried that
there were unpaid creditors and that cash flow was a source of concern.
[20]

The investors’ meeting with Mr. McBean was scheduled for May 7, 2008.

Mr. Connors came to Kelowna a day earlier and met with Mr. and Ms. Ansems on
May 6, 2008. He learned that “key suppliers” were not being paid. He also learned
that money that he was raising from new investors, which was supposedly for a new
winery, was going to NDC or Omnex. It also appeared that the company was in
default of its obligation to the contractor building the new winery.
[21]

The four investors met with Mr. McBean the following day. Th& investors had

learned that Omnex was charging managements fees to the Limited Partnership.
They raised this with Mr. McBean. Mr. Connors referred to information in the draft
financial statements for the fiscal year ended December 31,2007. Mr. McBean’s
response to these concerns was to assert that Mr. Connors had no right to this
information. He also sought to blame the accountants for the delay in producing
financial statements. It was clear to Mr. Connors that the fault did not in fact lie with
the accountants.
[22]

In the course of this meeting, Mr. Foster asked Mr. McBean to have NDC step

aside as general partner until all the information was obtained. Mr. McBean said
that if he did so, it would cost them $1,800,000: $900,000 for him and $900,000 for
Mr. Ansems.
[23]

Mr. McBean had already scheduled a general meeting of all of the limited

partners for May 29, 2008 (the “General Meeting”). He told the persons at the
May 7, 2008 meeting to get their “proxies ready” for the upcoming meeting as that
was what he intended to do.
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The May 29, 2008 General Meeting had been scheduled in March. Notice

had been circulated on March 31,2008.
On May 23, 2008 the group of investors that Mr. Connors represented notified

the other limited partners of their concerns. They circulated a form of proxy which
purported to be in accordance with the rules. They proposed amending the
Partnership Agreement to remove NDC as general partner and to substitute Therapy
General Partner Ltd. (this corporation had been incorporated in Alberta on May 28,
2008, the day before the General Meeting).
[26]

On May 27, 2008, Mr. McBean took a number of steps: first, he terminated

the employment of Marcus and Rachel Ansems; second, he ended the relationship
with Mr. Leadley’s accounting firm; and third, he purported to cancel the May 29,
2008 General Meeting in light of what he called a “palace revolt”.
[27]

The dissidents led by Mr. Connors insisted that the General Meeting go

ahead. The attendance in person and by proxy was sufficient that a quorum was
declared. Mr. McBean was present at the General Meeting but chose not to speak
or take issue with the propriety of the meeting. He left before it ended.
[28]

The limited partners voted to replace NDC as general partner.

[29]

Mr. McBean learned of this decision, but did not accept it. Instead, he

changed the locks on the Winery lands and hired security guards. He and his wife
moved into the guest house. He tried to transfer the Limited Partnership’s liquor
licence to himself. He also forced Mr. Ansems to leave the premises. This left no
one to attend to the processing of the wine.
[30]

The resulting dysfunction had to be addressed. The defendant Therapy

applied to this Court for the appointment of a receiver. On June 12, 2008, the Court
appointed a receiver.
[31]

The receiver exercised his authority to call a meeting of the limited partners

for July 21,2008 (the “Ratification Meeting”). At the Ratification Meeting, the limited
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partners were to be called upon to ratify the resolutions passed on May 29, 2008.
That was necessary due to several defects in what happened on May 29, 2008. The

meeting of the limited partners; they omitted information which should have been
disclosed; the circular did not disclose the total number of units and voting rights. It
was also alleged that the subject matter of the resolution was not sufficiently
described to permit a voter to form a reasoned judgment of the matter.
[32]

Both sides campaigned by distributing written materials. At the Ratification

Meeting, Mr. McBean and his legal counsel were in attendance. He proposed a
motion to retain NDC as general partner. This motion was defeated. The limited
partners voted to ratify the resolutions passed in May 2008.
[33]

The defendants brought a summary trial application in 2009. The defendants

sought a determination of three issues:
(1)

the defendants asserted that the costs of the receiver should be borne
by the plaintiffs and/or Mr. McBean;

(2)

the defendants took issue with payments made by NDC to Omnex;

(3)

the defendants sought a declaration that resolutions at the General
Meeting of May 29, 2008, and ratified on July 21,2008 were valid.

[34]

Mr. Justice Rice gave judgment on April 29, 2010 (Naramalta 1). He found

that the first two issues should not be determined on a summary basis but left for a
full trial. The issue of the receiver’s costs, he said, should be left to trial because the
trial judge would have the “advantage of perspective” from which to view things
(para. 57). With respect to the second issue, conflicts in the evidence dictated that it
was unsuitable for a determination under the then Rule 18A.
[35]

In Naramalta 1, Mr. Justice Rice concluded that Therapy was the general

partner of the Partnership. He found, at paras. 116-117, as follows:
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I find further that the motions purportedly passed at the meeting of May 29,
2008 were duly ratified at the subsequent meeting of July 21, 2008. I also
find, although it is unnecessary for me to do so, that Mr. McBean waived the
irregularities of the defendants by his personal attendance at both meetings
of the Limited Partners on May 29, 2008 and July 21, 2008 and ratified by his
personal attendance at both meetings without complaint as to the legitimacy
of the proceedings.
ACCOUNT RECONCILIATION
[36]

Omnex seeks payment of $335,297.02 from Therapy. Therapy claims that

Omnex owes the Limited Partnership $205,929 pursuant to its counterclaim. This
amount includes a claim for the return of management fees and for payments
credited to Omnex for unauthorized redemption of limited partnership units.
[37]

Mr. McBean’s evidence in support of the claim for money owed to Omnex is

based on a number of documents which are incomplete and contradictory. On the
other hand, the defendants rely on the audited financial statements of the Limited
Partnership.
[38]

Much of the difficulty with Mr. McBean’s evidence arises from the fact that he

often treated NDC, Omnex and a third corporation, Benpro Technologies Inc.
(“Benpro”), as one entity. Funds were carelessly commingled.
[39]

I have the benefit of the evidence of Mr. Leadley, the former accountant. His

testimony establishes Therapy’s claim: it is based on the audited financial
statements for the fiscal years ending in 2005, 2006, 2007 and 2008.
[40]

Mr. Leadley testified that he reviewed the general ledger on a monthly basis

and that Mr. McBean never complained to him that the figures in the general ledger
or the financial statements were incorrect.
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In fact, Mr. McBean admitted in cross-examination that the 2006 audited

financial statements were correct and that he could not disagree with the calculation

[42]

I am satisfied the claim of Omnex against Therapy is without merit. It is

dismissed.
[43]

Therapy’s counterclaim against Omnex is consistent with, and verified by,

several years of audited statements, based on complete general ledger information.
Therapy is entitled to judgment in the amount of $205,929.
COST OF THE RECEIVER
[44]

Generally speaking, court ordered receivers are officers of the court and as

such as are entitled to be paid out of the property they are managing. However, as
between the parties involved, one may be entitled to indemnity for the costs of the
receiver if the other’s conduct interferes with the receiver or otherwise causes a
depletion of the assets of the enterprise.
[45]

Here, the resolutions passed on May 29, 2008 brought the appointment of

NDC as general partner to an end. Mr. Justice Rice found that Mr. McBean by his
conduct at the meetings in May and July 2008 waived any invalidity of both
meetings. There was no appeal of Rice J.’s decision in Naramalta 1.
[46]

Therapy argues that despite the overwhelming vote at the May 29, 2008

General Meeting, Mr. McBean took unilateral action entirely inconsistent with the
decisions at the meeting. Instead of trying to call a new meeting of the limited
partners, or discussing the issues with Mr. Connors, he changed the locks, hired
security guards, brought in family, and sought to ignore the overwhelming majority of
the limited partners.
[47]

The defendants contend that but for the conduct of NDC, Therapy would not

have been put to the expense of a receivership. They say that in such
circumstances it is appropriate to hold the at fault party to account for the costs of
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the receiver: see MacPherson (Trustee of) v. Ritz Management Inc., [1992] O.J.
No. 506 (Ct J Gen Div).
! disagree. In MacPherson, the respondent found to be at fault actively

interfered with the receiver carrying out its duties. That is what caused higher
receivership costs and depleted the assets of the enterprise from which the
receiver’s fees would normally come.
[49]

Thus, MacPherson stands for the principle that a party who exacerbates

receivership costs by disputatious proceedings and interference with the receiver
should indemnify the innocent parties in the enterprise.
[50]

In retrospect, Mr. McBean should not have disputed the results of the May 29,

2008 General Meeting. But there was some merit to his position: Rice J. found
there were procedural irregularities.
[51]

Therapy’s case is not based on Mr. McBean’s actions after the receiver was

appointed.
[52]

In all the circumstances, there is no basis for a finding that NDC or

Mr. McBean should be liable for the costs of the receiver.
MANAGEMENT FEES
[53]

In January 2005, NDC and Omnex entered into a “Management Fee

Agreement” whereby Omnex would provide certain services to the Limited
Partnership. It was prepared by Mr. McBean, the operating mind of both companies.
Under the terms of the Management Fee Agreement, Omnex’s services include:
Executive management of the business;
Acquisition, mergers, joint ventures, partnerships, divestitures;
Capital expenditures;
Financing;
Employee and contractor recruitment, dismissal;
Organization planning;
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Policies, procedures guidelines;
Budgeting, forecasting, business planning;
Reporting to stakeholders;
Trade, customer, agent, distributor, supplier contracts and relationships.
[54]

Compensation was not specified. It was to be agreed between the “parties”.

[55]

The “parties” - NDC and Omnex - then agreed in a written agreement

effective April 1, 2007, that compensation would be $8,333.33 per month.
Mr. McBean signed the agreement on behalf of both “parties”. That agreement
provided, then, for a credit of $75,000 for the nine months of service from April to
December 2007.
[56]

In 2008, Mr. McBean apparently decided that the amount of the

compensation should be increased. It went up by 20%, to $120,000 per year,
retroactive to January 2007. This was evidenced by a written agreement signed by
Mr. McBean on behalf of both “parties”.
[57]

Mr. McBean withdrew funds for Omnex, pursuant to the terms of the

Management Fee Agreement, at various times and for various amounts.
[58]

This Management Fee Agreement raises several difficulties.

[59]

First, Mr. Ansems was hired in 2005 as general manager. He was paid

$80,000 per year. His duties were essentially the same as Mr. McBean’s contracted
services. The Limited Partnership paid Mr. Ansems for: “... management of all
aspects of the current and future operations of Therapy Vineyard and Guesthouses,
including full responsibility for profitability and growth”.
[60]

Second, Mr. McBean did not disclose the existence of the Management Fee

Agreement to the limited partners, or his use of it to justify Omnex withdrawals, until
after this action commenced.
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Third, the payments are not consistent with the pro forma financial statements

that were provided to potential investors. The offering memorandum made no

2004 financial projections state “Annual General Partner Expenses” to be $12,000 a
year, or $1,000 per month.
[62]

Fourth, the Partnership Agreement (article 15.10.1) does not contemplate any

profit participation by the general partner until there has been 130% return to the
limited partners on their original investment. At that point (which had not been
reached at the time of these events), the general partner is entitled to 25% of profits.
The only compensation contemplated for the general partner before that time is
reimbursement of expenses.
[63]

I conclude that these payments to Omnex under the Management Fee

Agreement were no more than a device to compensate Mr. McBean in a manner in
which NDC could not be compensated.
[64]

NDC, as a general partner, has a fiduciary duty to the limited partners. In

Rochwerg v. Truster (2002), 58 O.R. (3d) 687 (C.A.), a unanimous panel of the
Ontario Court of Appeal described the nature of the duty. At para. 22, Cronk J.A.
wrote:
Equitable principles recognized by the courts during the last 100 years
impose on partners duties of loyalty, utmost good faith and avoidance of
conflict and self-interest. In Ontario, the principles which inform these duties
are partially reflected in the Act. At all times while Rochwerg was a partner of
RTZ, he owed these duties to his partners.
[65]

And at para. 36, he wrote:
It has long been established that partners owe a fiduciary duty to each other,
and that equitable principles hold fiduciaries to a strict standard of conduct,
encompassing duties of loyalty, utmost good faith and avoidance of conflict of
duty and self-interest. These are well recognized, core principles of the law
of partnership.

[66]

These principles are entirely applicable to a limited partnership. It is clear

from Molchan v. Omega Oil and Gas Ltd., [1988] 1 S.C.R. 348, that a general
partner is a trustee and owes a fiduciary duty to its limited partners (para. 34).
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The reasoning in Molchan was applied by Mr. Justice Shaw of this court in

King v. On-Stream Natural Gas Management Inc., [1993] B.C.J. No. 1302 (S.C.).

On reviewing the provisions in the Partnership Act relating to limited
partnerships, I can find nothing which either expressly or by necessary
implication says that a general partner in a limited partnership is under any
lesser duty than a partner in an ordinary partnership with respect to
partnership property. Considering the fact that a general partner in a limited
partnership has the sole right to manage the business of the partnership and
the limited partners are precluded from taking part in management, this, in my
opinion, is a compelling reason why a general partner should be under at
least the same duty as a partner in an ordinary partnership holding
partnership property.
[68]

Shaw J. went on to elaborate on the nature of the fiduciary duty owed by a

general partner (at para. 29, quoting from Molchan)'.
For these purposes I assume the highest status of the general partner,
namely, that of a trustee holding the properties of the partnership on behalf of
all other partners.
[69]

Even apart from the general law, the terms of the Partnership Agreement

make specific reference to the kind of duty owed by the general partner to the limited
partners. Article 9.1.3 provides that the general partner “shall act with the utmost
fairness and good faith toward the other Partners in the conduct of the Partnership
business”. Article 11.1 provides that the general partner will manage, control and
operate the business of the partnership “honestly, in good faith and in best interests
of the limited partners”.
[70]

I conclude that the Management Fee Agreement is entirely inconsistent with

NDC’s duty to the limited partners.
[71]

Mr. McBean understood that a management fee could not be charged by

NDC. However he managed to accomplish the same thing through this circuitous
contractual relationship with Omnex and did so without disclosing it.
[72]

This is simply not in the best interests of the limited partners.
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Omnex has received a total of $126,748.08. The Limited Partnership is

entitled to be reimbursed this amount from NDC.
Although NDC is the party in breach of its fiduciary obligations, Omnex is just

as liable for the breach under the doctrine of knowing assistance.
[75]

Omnex knew of NDC’s breach of the Partnership Agreement by the

Management Fee Agreement. That is because it has the same principal as NDC.
Under the doctrine of knowing assistance, when a person knowingly participates in a
breach of trust, that person can be personally liable for the breach, even if he or she
is a stranger to the trust: see Air Canada v. M & L Travel Ltd., [1993] 3 S.C.R. 787.
[76]

As I outlined above, the Management Fee Agreement was contrary to the

provisions of the Partnership Agreement and was contrary to the best interest of the
limited partners. As such, it constitutes a breach of the trust relationship between
NDC and the limited partners.
[77]

I agree with the defendant Therapy that the audited claim against Omnex to

the extent that it takes into account the wrongful payment of the management fees,
is correct.
DISCOUNTED UNITS IN THE LIMITED PARTNERSHIP
[78]

Article 8.5 of the Partnership Agreement reads as follows: “For each unit

subscribed for, a person shall pay TWENTY-FIVE THOUSAND ($25,000) DOLLARS
cash, or by certified cheque at the time of the subscription.” The Partnership
Agreement was later amended to increase the unit price to $30,000.
[79]

Mr. McBean admitted that on three occasions, partnership units were

transferred for no or less monetary consideration than required by the Partnership
Agreement. First, Mr. Fawcett’s company, Vinequest, was granted one partnership
unit for no consideration; second, Mr. McBean granted a limited partnership unit to
Mr. Ansems’s company for $10 and “future consideration”. Finally, Mr. McBean
admitted that he sold a limited partnership unit to a Mr. Kintzl, a director of Benpro,
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for $27,000. His rationale for the $3,000 discount was that there was no commission
payable on the sale and Mr. Kintzl could have the benefit of that.
There is no dispute that the partnership lost $58,000 which it would have

received if full payment had been received for these subscriptions.
[81]

These actions were contrary to the Partnership Agreement. NDC is liable to

Therapy in the amount of $58,000.
IS OMNEX A LIMITED PARTNER?
[82]

Therapy is seeking a declaration that Omnex is not a limited partner.

[83]

Mr. McBean testified that certain funds were advanced to the Limited

Partnership, which funds were earmarked to purchase three units for NDC and three
units for Omnex. This was made up, he testified, of a cheque for $90,000 paid by
Omnex to Re/Max. Benpro allegedly gave a cheque for $60,000 to Mr. McLean,
counsel for NDC.
[84]

Doug Foster also testified. He is a limited partner. He provided seed capital

for the initial purchase of the Winery. His evidence is that the company he controls,
338164 Alberta Ltd., purchased 16 units of the Limited Partnership for a total
investment of $400,000. A portion, $90,000, was paid to Omnex on August 30,
2004. A further $310,000 was paid directly to Mr. McLean on October 21,2004.
[85]

A copy of Mr. Foster’s cheque payable to Omnex for $90,000 was put to

Mr. McBean in cross-examination. He was asked to explain how NDC could rely on
Mr. Foster’s money to purchase NDC units when the money had already been
counted to purchase his 14 units of the Limited Partnership.
[86]

Mr. McBean was unable to explain this.

[87]

Moreover, Mr. McBean was unable to produce the $60,000 cheque from

Benpro which he relied upon. He agreed that there was no evidence that Omnex
ever paid any money to the Limited Partnership for units.
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The bank statements of NDC and Mr. McLean could have been produced by

Mr. McBean to support the assertion of Omnex with respect to the purchase of the

[89]

The defendants demanded production of these documents, and an order of

the Court was made. In light of the failure to produce the documents, it is
appropriate for the Court to draw an adverse inference from this failure.
[90]

The adverse inference principle is most frequently applied in the context of

the failure to call a witness. However an adverse inference may also be drawn for
the failure to produce relevant records in the parties’ control even where there is no
court order: see Shafiee v. Jooyandehdel, 2009 BCSC 1124; and Walek v.
Guardian Storage Inc., 2010 BCSC 365.
[91]

An order was made by the Court on October 17, 2008, requiring the plaintiffs

and the defendants by counterclaim to produce bank statements for accounts used
in connection with the Limited Partnership’s business, including records held by
Mr. McLean.
[92]

Despite the court order, despite questions both at his examination for

discovery and in cross examination, Mr. McBean has been unable or unwilling to
point to any evidence that would show that Omnex ever paid for units in the Limited
Partnership. This is an appropriate case to draw an adverse inference and conclude
that the bank statements would have confirmed Therapy’s claim.
[93]

It is declared that Omnex is not a limited partner.

WRONGFUL REDEMPTION
[94]

On December 15, 2007, Mr. McBean arranged the “purchase” by NDC of

three limited partnership units from Omnex. By a written agreement dated
December 31, 2007, NDC purported to “sell” these units to the Limited Partnership
for a total of $75,000 or $25,000 each.
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Mr. McBean admitted that this amounted to a redemption of units; that NDC

received $75,000 for the redemption, and then passed the money to Omnex.
Redemption of these units is inconsistent with the Partnership Agreement.

Article 8.15 provides as follows:
No limited partner shall have any right to withdraw, or make a demand for
withdrawal, of partnership capital or receive any other distribution from the
partnership except as expressly provided for in this agreement.
[97]

Article 15.15 provides:
No partner shall have any right to withdraw or make a demand for withdrawal
of any amount or receive any distribution from the partnership except as
expressly provided for in this agreement, and unless such withdrawal
satisfies the requirements of the Partnership Act of Alberta.

[98]

In the offering memorandum for investors prepared by Mr. McBean, the full

range of liquidity options are set out. Partnership units can be redeemed or
withdrawn in the case of death, bankruptcy or “other accidental occurrence requiring
liquidation of the asset for cash consideration”.
[99]

There is no evidence that any of these scenarios was met when NDC

redeemed these units.
[100] I have found above that Omnex did not purchase any units in the Limited
Partnership. As Therapy argues, and Mr. McBean admitted, NDC never held any
partnership units either. It follows that the redemption, while contrary to the
Partnership Agreement, is also illusory.
[101] What is the appropriate remedy? The evidence is that NDC received $75,000
from the Limited Partnership and passed the funds on to Omnex.
[102] NDC is plainly liable to the Limited Partnership for the funds it wrongfully
received. The issue is whether Omnex is also liable. I conclude that it is. My
conclusion is based on the doctrine of knowing receipt.
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[103] A party cannot, with knowledge of a trust, receive trust property in breach of
that trust: see Citadel General Assurance Co. v. Lloyds Bank Canada, [1997]

[104] NDC, in receiving funds from the Limited Partnership to which it was not
entitled, held those funds in trust for the Limited Partnership. A constructive trust is
created by operation of law in these circumstances: see Waters’ Law of Trusts in
Canada, 3d ed. (Toronto: Thomson Carswell, 2005), at p. 22:
The constructive trust arises when the court imposes trust machinery in order
to describe A’s obligation to transfer property to B. There are many examples
of this type of trust; perhaps the most familiar is the vendor’s liability towards
the purchase of land between contract and conveyance, and the obligation of
a fiduciary to give up propriety advantage acquired through the employment
of his office. The trust is “constructive” because, regardless of anyone’s
intent, the law constructs a trust in order to enforce the obligation. In Canada
that obligation is now recognized as arising out of unjust enrichment....
[105] NDC breached its trust obligation to the limited partners when it acquired the
proceeds of the “redemption”.
[106] Omnex had actual knowledge of the redemption transaction. That is because
Mr. McBean was the only natural person in the transaction. He was the sole director
and the operating mind behind both Omnex and NDC.
[107] In these circumstances Omnex is jointly and severally liable with NDC to
Therapy in the amount of the $75,000 redemption.
PERSONAL LIABILITY
[108] Therapy argues that Mr. McBean should be personally liable for the claims
against Omnex. That is, Mr. McBean and Omnex should be jointly and severally
liable for Therapy’s claims against Omnex for the account reconciliation, the cost of
the receivership, and the discounted units.
[109] Thus, Therapy argues this is a case where the Court should pierce the
corporate veil. It is common ground that courts are reluctant to pierce the corporate
veil in the absence of exceptional circumstances. One of the grounds for doing so is
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“fraud and improper conduct”: see Gower, Modern Company Law, 4th ed. (London:
Stevens, 1979), at p. 126.

Corporations Law, 2nd ed. (Markham: LexisNexis, 2007), at p. 49:
... [T]he separate personality of a corporation will be disregarded where the
corporation has been used as a cover for deliberate wrongdoing. So, for
instance, the courts are prepared to lift the veil:
• where the company has been used as a cloak for fraud or manifestly
improper conduct - although in such cases there is no need to lift the
corporate veil in order to affix liability on the shareholder who
perpetrated the fraud, as the shareholder will be personally liable for the
fraud as a co-party;
• where there is a trust relationship, especially where the target who will
be attached by lifting the veil has benefitted from a breach of that trust;
• where the company is involved in criminal activity directed by its
shareholders.
Absent such abuse, the instances in which the courts are prepared to ignore
the separate personality of the corporate entity are very rare, and are for the
most part limited to cases where the corporation has carried on business as
an agent for its shareholders.
[111] Therapy relies on the British Columbia Court of Appeal’s decision in B.G.
Preeco 1 (Pacific Coast) Ltd. v. Bon Street Holdings Ltd. (1989), 37 B.C.L.R. (2d)
258 (C.A.). In that case, Mr. Justice Seaton, speaking for a unanimous court, stated,
at p. 268:
The cases in which the corporate veil is pierced on the ground of “fraud or
improper conduct” deal with instances where a corporation is used to effect a
purpose or commit an act which the shareholder could not effect or commit.
In Gilford Motor Co. v. Home, [1933] Ch. 935, [1933] All E.R. Rep 109 (C.A.),
the plaintiff sought an injunction to prevent the defendant, through a newlyincorporated company, from breaching a restrictive covenant. The injunction
was granted against both the individual and the company on the basis that
the company was merely a device by which the individual defendant
breached his restrictive covenant.
Similarly, in Jones v. Lipman, [1962] 1 All E.R. 442, [1962] 1 W.L.R. 832
(Ch. D.), the plaintiff was granted specific performance of a contract entered
into with the first defendant. In an attempt to avoid the contract, the first
defendant sold the property in question to the second defendant, a company
in which the first defendant and a clerk of his solicitor were sole shareholders.
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[112] Therapy argues:
188. McBean used Omnex and NDC as corporate vehicles to siphon money
out of the partnership. He did so by breach of contract and breach of
fiduciary duty. He was very much the controlling mind of both companies and
deployed them to a purpose he could not accomplish himself.
189. Specifically, the limited Partnership Agreement does not permit the
payment of management fees. He could not have presented to NDC an
invoice in his personal capacity for services rendered; clearly that would
breach the agreement. NDC, similarly, could not pay McBean directly - it
would be a breach of fiduciary duty.
190. McBean knew this. He admitted knowing it in his examination for
discovery. He instead chose to effect his wrongful purpose by having NDC
contract with Omnex for his personal engagement. That he was using them
simply to impose his will to commit a wrongful act is plainly evidenced by the
fact that he signed the contract on behalf of both companies.
[113] As the B.C. Court of Appeal points out in Preeco, lifting or piercing the
corporate veil is not permitted simply to achieve fairness (at p. 266). The conduct
must fit specifically within the criteria to permit the court to look behind a corporate
form.
[114] The defendants do not allege fraud. Moreover, this is not “improper conduct”
by Mr. McBean within the meaning of the cases. This is not, for example, a case
where Mr. McBean is under a personal duty or obligation which he sought to avoid
through the use of a corporation. The limited partners all entered into contracts with
the general partner, NDC.
[115] This is not a case where a corporation was created for the purpose of
shielding the directors from personal liability. The circumstances here are unlike
those in Tracy (Representative ad litem of) v. Instaloans Financial Solution Centres
(B.C.) Ltd., 2008 BCSC 669, cited by Therapy. There is no evidence that Omnex
was created for the purpose of allowing Mr. McBean to receive the proceeds from
breaches of trust. Omnex existed before the Limited Partnership was created.
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[116] For these reasons, I conclude this is not a case for piercing the corporate veil.
SPECIAL COSTS

conduct, where such costs are desirable as a form of chastisement: see Stiles v.
British Columbia (Workers’ Compensation Board), [1988] B.C.J. No. 1565 (C.A.).
[118] In Garcia v. Crestbrook Forest Industries Ltd. (1994), 9 B.C.L.R. (3d) 242
(C.A.), Mr. Justice Lambert put it this way, at para. 17:
... it is my opinion that the single standard for the awarding of special costs is
that the conduct in question properly be categorized as “reprehensible”. As
Chief Justice Esson said in Leung v. Leung [(1993), 77 B.C.L.R. (2d) 314],
the word reprehensible is a word of wide meaning. It encompasses
scandalous or outrageous conduct but it also encompasses milder forms of
misconduct deserving of reproof or rebuke.
[119] The defendants claim special costs are justified based on Mr. McBean’s
conduct before and after the action commenced.
[120] Before the action commenced, Mr. McBean knew that NDC had been voted
out as general partner and replaced by the defendant Therapy. Yet he chose to
ignore this and changed the locks, moved into the premises of the Winery, hired
security guards and took various other actions entirely inconsistent with the decision
of the majority of the partners.
[121] These were extreme actions and, with the benefit of hindsight, were ill
advised. But from Mr. McBean’s perspective, he contested the lawfulness of the
General Meeting and the resolution.
[122] He sought injunctive relief as well. On June 13, 2008, that relief was refused.
An award of costs in favour of the defendants in respect of that application is
appropriate.
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[123] But I am not persuaded this conduct justifies an award of special costs.
Mr. McBean believed Therapy was in the wrong. He was mistaken. His actions

[124] Mr. McBean was uncooperative before and after the June 2008 decision. On
June 11, 2008, the Court had to make an order allowing Mr. Ansems and another
employee to enter the Winery to preserve and treat the wine. It was necessary to
make another transitional order on October 2, 2008, requiring execution of
documents transferring title in real and personal property from NDC to Therapy, and
requiring that the books and accounts be delivered. Then, on October 17, 2008,
Mr. Justice Rice ordered production of several specific documents.
[125] Finally, on April 2, 2009, Mr. Justice Rice ordered NDC and Mr. McBean to
execute a “notice to amend the certificate of limited partnership”.
[126] Article 12.5 of the Partnership Agreement provides:
On the admission of a new General Partner to the Partnership, the General
Partner will transfer the management and operation of the Partnership
business and the books, records and accounts of the Partners to the new
General Partner, and will execute and deliver all documents necessary to
effect such transfer.
[127] Therapy argues that Mr. McBean’s conduct throughout has been
“obstructionist, uncooperative, combative and vengeful”. It argues there has been
noncompliance with court orders.
[128] The allegation by Therapy of “breach of court order” appears to refer to
Mr. McBean’s failure to product the NDC bank statements.
[129] Mr. McBean has been difficult. But there here has been no finding of
contempt and there is no allegation of fraud.
[130] Counsel for Therapy relied on Howard v. Madill, 2010 BCSC 525. In that
case, there was conduct bearing some similarity. Mr. Madill changed the locks on
the company premises and sought to remove the plaintiff as the corporate signing
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authority. But Madam Justice Bruce had no trouble finding that there was
reprehensible conduct. The defendant in that case fraudulently assumed beneficial

did so anyway.
[131] I do not find Mr. McBean’s conduct reprehensible within the meaning of the
authorities. An award of costs against NDC and Omnex at Scale B is appropriate.
CONCLUSION
[132] The plaintiffs’ action is dismissed.
[133] Therapy’s claims against Mr. McBean are dismissed.
[134] Therapy is entitled to judgment against Omnex and NDC in the amount of
$201,748.08.

.

[135] Therapy is entitled to judgment against NDC in the amount of $58,000 in
respect of the discounted units.
[136] It is declared that Omnex is not a limited partner.
[137] Therapy is entitled to costs against Omnex and NDC at Scale B.
“Kelleher J.”

2012 BCSC 191 (CanLII)

ownership of the shares and was aware that he had no legal right to retain them but
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:

TIMETABLE FOR ADJUDICATING SUSGLOBAL CLAIM

Step to be taken
1. Delivery of Motion Record by SusGlobal

Judge’s Comments:

Completed by:
December 1, 2017

-■-t

2. Delivery of Responding Motion Record by the December 8, 2017
Receiver
3. Delivery of any Reply Materials by SusGlobal

December 18, 2017

4. Delivery of any Supplemental Reports by the January 19, 2018
Receiver
5. Delivery of Expert Report by SusGlobal
6. Delivery of Expert Report by Receiver
7. Delivery of Factum by SusGlobal

13,

S’

8. Delivery of Responding Factum by the Receiver
9. Motion - Leave Hearing
31478126.1

February 21, 2018 Half day scheduled
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Lawyers for BD0 Canada Limited, in its capacity
as Court appointed receiver of Astoria Organic
Matters Ltd. and Astoria Organic Matters Canada

Pi

BUSINESS DEVELOPMENT BANK OF CANADA
Applicant

and

ASTORIA ORGANIC MATTERS LTD. and ASTORIA
ORGANIC MATTERS CANADA LP
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