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NOTICE OF MOTION 
(Motion Returnable January 4, 2023) 

BDO Canada Limited (“BDO”), in its capacity as the receiver and manager (in such 

capacity, the “Receiver”), without security, of certain of the assets of Westoak Naturals Inc. (the 

“Respondent” or “Westoak”), will make a motion to a judge presiding over the Commercial List 

on Wednesday, January 4, 2023 at 10:00 a.m. (Eastern Time), or as soon after that time as the 

motion may be heard by judicial videoconference via Zoom at Toronto, Ontario. The details of the 

Zoom videoconference will be provided by the Court via CaseLines.  Please advise if you intend 

to join the hearing of the motion by email to Alexander Overton at aoverton@tgf.ca. 

PROPOSED METHOD OF HEARING:   

This motion is to be heard orally.  
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THIS MOTION IS FOR:  

1. An order substantially in the forms attached at Tabs 3 and 4 of the Motion Record of the 

Receiver, among other things:  

(a) abridging the time for service of the Motion Record of the Receiver and dispensing 

with further service thereof; 

(b) vesting title in the Purchased Assets, as defined in the stalking horse asset purchase 

agreement (the “Stalking Horse Agreement”) between Avena Foods Limited 

(“Avena”) and the Receiver dated November 9, 2022, in and to Avena free and 

clear of encumbrances upon delivery to Avena by the Receiver of a certificate 

substantially in the form set out in Schedule “A” to the proposed Vesting Order; 

(c) discharging BDO as Receiver, which discharge shall be effective upon service by 

the Receiver to the Service List of a certificate substantially in the form set out in 

Schedule “A” to the proposed Discharge Order, with the filing of such certificate 

with the Court to follow as soon as practicable; 

(d) approving the Final Report of the Receiver dated December 30, 2022 (the “Final 

Report”) and the actions and activities of the Receiver set out therein; and  

(e) approving the fees and disbursements of the Receiver and its counsel. 

2. Such other relief as this Honourable Court deems necessary. 

THE GROUNDS FOR THIS MOTION ARE: 

Capitalized Terms 

3. Capitalized terms not expressly defined herein are defined in the Final Report. 
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Background  

4. The Respondent is an Ontario corporation incorporated pursuant to the Ontario Business 

Corporations Act which operates in the food distribution sector, branding and shipping 

gluten-free oat products. 

5. Avena is a specialty miller that provides food manufacturers with gluten-free oats and pulse 

products (the “Oats”). On August 3, 2018, Avena entered into an asset purchase and supply 

agreement with Westoak, which was later amended on June 6, 2019 (the “Purchase and 

Supply Agreement”). 

6. Pursuant to the Purchase and Supply Agreement, Avena sold certain assets to Westoak, 

including the intellectual property relating to the Oats and granted security to Avena in 

respect of their obligations thereunder. 

7. Avena is the sole secured creditor of Westoak. 

8. Westoak defaulted on its obligations to Avena. As a result, Avena demanded payment and 

issued a notice to enforce pursuant to section 244 of the Bankruptcy and Insolvency Act 

(Canada) (the “BIA”). The time for payment lapsed and Avena brought an application 

under section 243(1) of the BIA and section 101 of the CJA pursuant to which BDO was 

appointed by order of the Court dated November 15, 2022 (the “Receivership Order”) as 

Receiver of certain assets of the Respondent. 

Stalking Horse Agreement & Sales Process 

9. On November 9, 2022, the Receiver entered into the Stalking Horse Agreement with 

Avena, wherein Avena agreed to act as a stalking horse in the sale process (the “SSP”) for 
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the Purchased Assets. In conjunction with the Stalking Horse Agreement, the Receiver 

developed a detailed SSP to market the Purchased Assets in an open and transparent 

manner designed to maximize realizations for the benefit of the stakeholders of the 

Respondent.  The Stalking Horse Agreement effectively set a “base line” for the SSP.  The 

Stalking Horse Agreement and the SSP were approved by Order of the Court dated 

November 15, 2022.   

10. In order for a Bid to be considered a Superior Bid (i.e., a superior transaction to the Stalking 

Horse Agreement) in the SSP, a Qualified Bidder was required to submit a Bid that 

provided for cash consideration equal to the Stalking Horse Bid plus (i) the Break Fee, (ii) 

Expense Reimbursement Fee, and (iii) an incremental increase of $50,000.  In other words, 

a Superior Bid had to be in an amount not less than $1.105 million. 

11. As described in the Final Report, the Receiver did not receive a Superior Bid by the 

extended Bid Deadline.  As such, no auction was required and the Stalking Horse Bid was 

deemed to be the Successful Bid.   

12. The Receiver now seeks Court a vesting of the Purchased Assets in and to Avena pursuant 

to the Stalking Horse Agreement. The Vesting Order should be granted by the Court for 

the following reasons: 

(a) the Stalking Horse Bid is the only offer and is only conditional on obtaining the 

Vesting Order;  

(b) the Receiver canvassed approximately 43 potential Bidders and is therefore of the 

view that the market has been sufficiently canvassed; and 
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(c) as a result of the SSP, which was conducted by the Receiver in accordance with its 

terms, the Stalking Horse Bid was the successful Bid. 

Approval of Receiver’s Activities & Fees 

13. The Receiver seeks approval of its fees and the fees of its counsel, along with the approval 

of the Receiver’s activities as described in the Final Report, which is appropriate and 

necessary for the due administration of the within estate.  

Discharge of the Receiver 

14. To the best of the Receiver’s knowledge it has substantially completed the Receivership 

Proceedings.  Accordingly, all of the Receiver’s duties as set out in the Receivership Order 

will be completed upon the filing the Receiver’s final report pursuant to section 246(3) of the BIA. 

Once the Receiver these activities are complete, the Receiver proposes to file the 

Receiver’s Discharge Certificate with the Court certifying same to obtain a discharge and 

release over the Property.  

Other Grounds for Relief:  

15. Rules 1.04, 1.05, 2.03, 3.02, 16, and 37, 38, 39 of the Rules of Civil Procedure (Ontario), 

R.R.O. 1990, Reg. 194.; and 

16. Such further and other grounds as counsel may advise and this Honourable Court may 

permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 

(a) the Final Report of the Receiver dated December 30, 2022; and 

(b) such further and other evidence as counsel may advise and this Honourable Court 

may permit.  

December 30, 2022  Thornton Grout Finnigan LLP 
3200 – 100 Wellington Street West 
TD West Tower, Toronto-Dominion Centre 
Toronto, ON   M5K 1K7 
 
Leanne M. Williams (LSO# 41877E) 
Email: lwilliams@tgf.ca  
Tel: (416) 304-0060 
 
Alexander Overton (LSO# 84789P) 
Email: aoverton@tgf.ca  
Tel: (416) 304-0815 
 

Lawyers for the Receiver 
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INTRODUCTION  

1. This report dated December 30, 2022 (the “Final Report”) is filed by BDO Canada Limited (“BDO”) 

in its capacity as the receiver and manager (the “Receiver”) over certain of the assets of Westoak 

Naturals Inc. (the “Company” or “Westoak”) in such proceeding.  BDO was appointed as Receiver 

on November 15, 2022, on application by Avena Foods Limited (“Avena”) pursuant to the order of 

the Honourable Justice Osborne (the “Receivership Order”) of the Ontario Superior Court of 

Justice (Commercial List) (the “Court”).  A copy of the Receivership Order is attached hereto as 

Appendix “A”. 

2. On November 15, 2022, the Court also granted the Sale Solicitation Process Order (the “SSP 

Order”), inter alia: 

(a) approving the sales solicitation process (the “SSP”); and 

(b) approving the Stalking Horse Agreement between the Receiver and Avena (the “Stalking 

Horse Agreement”). 

The SSP Order is attached hereto as Appendix “B”. 

3. This Report and all other court materials and orders issued and filed in this receivership proceeding 

(the “Receivership Proceedings”) are available on the Receiver’s case website at: 

https://www.bdo.ca/en-ca/extranets/westoaknaturals/ and will remain available on the website for 

a period of six (6) months following the Receiver’s discharge. 

PURPOSE OF THE REPORT 

4. The purpose of this Final Report is to provide the Court with an update regarding the Receivership 

Proceedings and information in connection with the Receiver’s motion returnable on Wednesday, 

January 4, 2023 for an order, among other things: 

(a) approving this Final Report and the actions and activities of the Receiver described herein; 

(b) providing the Court with the results of the SSP;  

(c) vesting title in the Purchased Assets (as defined in the Stalking Horse Agreement) in and 

to Avena free and clear of encumbrances upon delivery to Avena by the Receiver of a 

certificate substantially in the form set out in Schedule “A” to the proposed Vesting Order 

(the “Receiver’s Completion Certificate”); 

(d) discharging BDO as Receiver, which discharge shall be effective upon service by the 

Receiver to the Service List of a certificate substantially in the form set out in Schedule “A” 

https://www.bdo.ca/en-ca/extranets/westoaknaturals/


 

 

to the proposed Discharge Order (the “Receiver’s Discharge Certificate”), with the filing 

of such certificate with the Court to follow as soon as practicable; 

(e) releasing BDO from any and all liability that it now has or may have by reason of, or in any 

way arising out of, the acts or omissions of BDO while acting in its capacity as Receiver 

herein, save and except for any gross negligence or willful misconduct on the Receiver’s 

part, upon the service of the Receiver’s Discharge Certificate; and  

(f) approving the fees and disbursements of the Receiver and its counsel, Thornton Grout 

Finnigan LLP (“TGF”). 

SCOPE AND TERMS OF REFERENCE 

5. This Final Report has been prepared for this Court and the Westoak stakeholders to provide 

general information relating to the Company and to assist the Court in making a determination on 

whether to grant the relief sought herein.  Accordingly, the reader is cautioned that this Final Report 

may not be appropriate for any other purpose.   

6. Except as otherwise described in this Final Report, the Receiver has not audited, reviewed or 

otherwise attempted to verify the accuracy or completeness of the information in a manner that 

would wholly or partially comply with Canadian Auditing Standards pursuant to the Chartered 

Professional Accountants of Canada Handbook. The Receiver expresses no opinion or other form 

of assurance with respect to such information except as expressly stated herein. 

7. Capitalized terms used herein and not defined in this Final Report shall have the meaning ascribed 

to them in the Receivership Order or the Receiver’s Pre-Filing Report. 

8. All monetary amounts contained herein are expressed in Canadian dollars unless otherwise noted. 

BACKGROUND  

9. The Applicant is a specialty miller providing food manufacturers with gluten-free oats (the “Oats”) 

and pulse ingredients. Avena developed the “Only Oats” brand with a product line of organic gluten-

free oats. As more fully described in Application Record, Avena uses a proprietary technology 

known as the “Avena Purity Protocol” in the production of its Only Oats brand.  

10. Pursuant the Purchase and Supply Agreement, Westoak, among other things, purchased the 

Inventory, the Only Oats IP and customer and prospective customer lists from Avena. 

11. The Purchase and Supply Agreement provided that Avena would supply Oats to Westoak who 

would be responsible for packaging the Oats in Only Oats branded packaging and selling the 



 

 

products to retailers. Westoak agreed to purchase the Oats exclusively from Avena during the term 

of the Purchase and Supply Agreement. 

12. The Purchase Price payable under the Purchase and Supply Agreement was to be paid as follows: 

(a) the Inventory purchase price was payable in twelve equal instalments commencing in 

August 31, 2020; and 

(b) the purchase price for the Only Oats IP was payable in full on August 3, 2022.   

13. The Company has not made any payments to Avena in respect of the Purchase Price.   

14. Pursuant to the Purchase and Supply Agreement, as security for the payment of the Purchase 

Price and the performance by Westoak thereunder, Westoak granted Avena a Security Interest in 

the Secured Assets. 

RECEIVER’S ACTIVITIES 

15. Since the commencement of the Receivership Proceedings, the Receiver has: 

(a) prepared the notice and notified all creditors pursuant to section 245 of the Bankruptcy and 

Insolvency Act; 

(b) prepared marketing materials related to the Purchased Assets; 

(c) advertised the Purchased Assets for sale in the Globe & Mail on December 1, 2022; 

(d) marketed the Purchased Assets for sale and solicited offers from potential purchasers in 

accordance with the terms of the SSP; 

(e) engaged in discussions with the principal of Avena to obtain information needed to 

complete the marketing materials and requests for information by interested parties; 

(f) engaged in discussions with interested parties and provided information to interested 

parties as requested; 

(g) requested the Receiver’s counsel, TGF, to prepare an independent legal opinion as to the 

validity and enforceability of Avena’s security; and 

(h) prepared this Final Report. 



 

 

STALKING HORSE AGREEMENT AND SALE SOLICITATION PROCESS 

Stalking Horse Agreement 

16. The key terms of the Stalking Horse Agreement are as follows: 

(a) Avena will credit bid $1,000,000 of its indebtedness plus pay for the costs of the 

Receivership Proceedings (the “Stalking Horse Bid”); 

(b) the Purchased Assets are to be purchased on an “as is, where is” basis; 

(c) closing of the transaction is to occur as soon as possible after the issuance of the approval 

and vesting order with an outside closing date of January 15, 2023;  

(d) for a Competing Bidder to have a Superior Offer to the Stalking Horse Bid, the Superior 

Offer must exceed the Stalking Horse Bid by a minimum of: 

(i) $30,000 Break Fee and a $25,000 Expense Reimbursement Fee payable to 

Avena; and  

(ii) an incremental increase of $50,000; 

(e) in the event that there is no Superior Offer, the Receiver and Avena are required to close 

the Stalking Horse Agreement as soon as is practicable after the Bid Deadline and the 

Receiver will seek an order vesting the Purchased Assets in and to Avena; and 

(f) in the event that one or more Qualified Bidders submit a Superior Offer, the Receiver is 

required to conduct an auction for the determination and selection of the Successful Bidder. 

17. The terms of the Stalking Horse Agreement were approved by the SSP Order. 

SSP 

18. In conjunction with the Stalking Horse Agreement, the Receiver developed a detailed SSP to 

market the Purchased Assets in an open and transparent manner designed to maximize 

realizations for the benefit of the stakeholders of Westoak.     

19. Pursuant to the terms of the SSP, the Receiver was required to, among other things:  

(a) prepare a Potential Bidders List which includes both industry and financial bidders; 

(b) advertise the opportunity in the national edition of The Globe and Mail;  



 

 

(c) prepare a Teaser summary describing the Opportunity, outlining the process under the 

SSP and invite recipients to express their interest pursuant to the SSP; 

(d) prepare a standard NDA to be executed by potential bidders prior to being provided with 

access to confidential information; 

(e) prepare a detailed confidential information package which provides information regarding 

the Property; 

(f) populate a virtual dataroom with relevant information and documents; 

(g) prepare a Bid Letter which provides instructions on the bid process, including the Bid 

Deadline;  

(h) select which potential Qualified Bidders will be invited to perform additional due diligence; 

(i) arrange and participate in meetings with prospective purchasers;   

(j) engage in discussions with Qualified Bidders to clarify any questions relating to their Bids; 

and  

(k) evaluate Qualified Bids to determine if any are Superior Offers.  

20. The Receiver began contacting Potential Bidders immediately after the SSP Order was issued. 

Specifically:   

(a) 43 financial and industry participants were contacted regarding the opportunity to purchase 

the Business and were provided with an NDA;  

(b) 4 Potential Bidders signed and returned NDAs and received the Confidential Information 

Package, the Bid Letter and access to the virtual dataroom;   

(c) 4 parties accessed the virtual dataroom; and  

(d) 1 party held discussions with the principal of Westoak and with Avena. 

21. The Bid Letter instructed Potential Bidders to submit bids by December 9, 2022. In accordance with 

its authority under the SSP Order, the Receiver extended the Bid Deadline, and other deadlines, 

as it was unable to obtain certain books and records from the Company within a timeframe to allow 

it to meet the deadlines set out in the SSP. As a result, the Receiver extended the Bid Deadline to 

December 19, 2022 as permitted by the terms of the SSP.   

22. In order for a Bid to be considered a Superior Bid (i.e. a better transaction than the Stalking Horse 

Agreement), a Qualified Bidder was required to submit a Bid that provided for cash consideration 

equal to the Stalking Horse Bid plus (i) the Break Fee, (ii) Expense Reimbursement Fee, and (iii) 



 

 

an incremental increase of $50,000.  In other words, a Superior Bid had to be in an amount not 

less than $1,105,000. 

23. By the extended Bid Deadline, no other bids, other than the Stalking Horse Bid were received. The 

Receiver does not believe that any further reasonable extension of the Bid Deadline will achieve 

any different result in the SSP.  

24. The Receiver recommends that the Purchased Assets be vested in the Stalking Horse Bidder for 

the following reasons: 

(a) the Stalking Horse Bid is the only offer and is only conditional on obtaining a vesting order; 

and 

(b) the Receiver canvassed approximately 43 potential Bidders and is of the view that the 

market has been sufficiently canvassed.  

SECURITY OPINION 

25. The Receiver requested TGF prepare a legal opinion as to the validity and enforceability of the 

Avena’s security. TGF has advised the Receiver that, subject to the usual qualifications and 

assumptions, it is of the opinion that the security granted pursuant to the Purchase and Supply 

Agreement creates legal, valid and binding obligations of Westoak in favour of Avena enforceable 

in accordance with their terms.   

FEES AND DISBURSEMENTS 

26. Pursuant to paragraph 18 of the Receivership Order, any expenditure or liability which shall 

properly be made or incurred by the Receiver, including the fees and disbursements of the Receiver 

and the fees and disbursements of the Receiver’s legal counsel, TGF, constitute part of the 

“Receiver’s Charge”.  The fees and disbursements of the Receiver for the period October 21, 2022 

to December 30, 2022 are detailed in the affidavit of Josie Parisi, a copy of which is attached hereto 

as Appendix “C”.  The fees and disbursements of TGF for the period of October 14, 2022 to 

December 29, 2022 to the anticipated end of the receivership (including an estimate to discharge) 

are detailed in the affidavit of Leanne Williams, a copy of which is attached as Appendix “D”. 

27. The detailed narratives contained in the invoices provide a fair and accurate description of the 

services provided and the amounts charged by BDO as Receiver.  Included with the invoices is a 

summary of the time charges of partners and staff, whose services are reflected in the invoices, 

including the total fees and hours billed. 



 

 

28. The Receiver’s fees for the period October 21, 2022 to December 31, 2022 encompass 32.9 hours 

at an average hourly rate of approximately $472.70 for a total of $15,552.00 prior to disbursements 

of $41,132 and applicable taxes. Disbursements include engaging BDO’s Transaction Advisory 

Services to assist in the sales process and associated disbursements. In addition, the Receiver 

estimates the cost to complete the administration of no more than $5,000 (the “BDO Fee Accrual”).  

The Receiver is therefore requesting that this Honourable Court approve total fees and 

disbursements inclusive of applicable taxes in the amount of $68,255.76, inclusive of the BDO Fee 

Accrual.   

29. TGF’s fees for the period October 14, 2022 to the anticipated end of the ongoing receivership 

(including an estimate to discharge) encompass 34.70 hours at an average hourly rate of 

approximately $709.63 for a total of $26,540.00 (plus an estimate of $10,000 for fees incurred and 

to be incurred to discharge, the “TGF Fee Accrual”) prior to disbursements of $346.27 and 

applicable taxes.  The Receiver is therefore requesting that this Honourable Court approve TGF’s 

total fees and disbursements inclusive of applicable taxes in the amount of $40,339.89, inclusive 

of the TGF Fee Accrual. 

30. The Receiver respectfully submits that the Receiver's fees and disbursements, and TGF fees and 

disbursements, including the BDO Fee Accrual and the TGF Fee Accrual are reasonable in the 

circumstances and have been validly incurred in accordance with the provisions of the Receivership 

Order.   

DISCHARGE OF THE RECEIVER 

31. To the best of the Receiver’s knowledge it has completed the Receivership Proceedings.  

Accordingly, all of the Receiver’s duties as set out in the Receivership Order will be completed 

upon: 

(a) filing the Receiver’s final report pursuant to section 246(3) of the Bankruptcy and Insolvency 

Act with the Office of the Superintendent of Bankruptcy; and 

(b) such further and other administrative and ancillary matters as may be necessary to complete 

the administration of the Receivership estate.  

32. Once the Receiver has completed these aforementioned activities, the Receiver proposes to file 

the Receiver’s Discharge Certificate with the Court certifying same to obtain a discharge and 

release over the Property.  

 



 

 

RECOMMENDATIONS 

33. Based on the foregoing, the Receiver recommends that the Court grant the relief described in 

paragraph 4 of this Final Report.  

All of which is respectfully submitted this 30th day of December, 2022. 

BDO CANADA LIMITED, 
in its capacity as the Court-appointed Receiver of  
Westoak Naturals Inc. and not in its personal or corporate capacity 

 
 Per:  

     
 
          

Name:   Josie Parisi, CPA, CA, CBV, CIRP, LIT 
Title:      Senior Vice-President 
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Court File No. CV-22-00689769-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE  
(COMMERCIAL LIST) 

THE HONOURABLE MR. 

JUSTICE OSBORNE 

) 
) 
) 

TUESDAY, THE 15th DAY 

OF NOVEMBER, 2022. 

 

APPLICATION UNDER Section 101 of the Courts of Justice Act, R.S.O. 
1990, c. C.43, as amended, and Section 243 of the Bankruptcy and 
Insolvency Act, c. C.43, as amended, 

B E T W E E N :  

AVENA FOODS LIMITED 
Applicant 

and 

WESTOAK NATURALS INC. 
Respondent 

ORDER 

THIS APPLICATION made by the Applicant for an Order pursuant to section 

243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) 

and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the 

“CJA”) appointing BDO Canada Limited (“BDO”) as receiver (the “Receiver”), without 

security, of certain assets of Westoak Naturals Inc. (the “Debtor”) was heard this day via 

videoconference in light of the COVID-19 pandemic. 

ON READING the Affidavit of Gordon Flaten sworn November 4, 2022 and the 

exhibits thereto and the pre-filing report of BDO dated November 10, 2022, on hearing 

the submissions of counsel for the Applicant, BDO, the Debtor and Manuel Sabares and 

4155-5067-5010.4 
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no one else appearing although duly served as appears from the Affidavits of Service 

filed, and on reading the consent of BDO to act as the Receiver, 

A. SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and 

the Application is hereby abridged and validated so that this Application is properly 

returnable today and hereby dispenses with further service thereof. 

B. APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 

of the CJA, BDO Canada Limited is hereby appointed Receiver, without security, of  the 

following property (collectively, the “Property”): 

(a) the unregistered “Only Oats” trademark, in word and design form, used in 

connection with the sale of gluten-free oats and organic gluten-free oats 

related products in Canada (the “Only Oats Mark”) 

(b) the goodwill associated with the Only Oats Mark;  

(c) any intellectual property rights acquired by Westoak relating to the Only 

Oats Mark; 

(d) any inventory owned by Westoak relating to or branded with the Only Oats 

Mark; 

(e) all copyrights to packaging, labelling and marketing materials, as well as 

any domain names, email addresses and social media accounts, in each 

case associated with the Only Oats Mark; 
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(f) accounts receivable of Westoak; and 

(g) all proceeds from the foregoing. 

C. RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, 

but not obligated, to act at once in respect of the Property and, without in any way limiting 

the generality of the foregoing, the Receiver is hereby expressly empowered and 

authorized to do any of the following where the Receiver considers it necessary or 

desirable: 

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent security 

personnel, the taking of physical inventories and the placement of such 

insurance coverage as may be necessary or desirable; 

(c) to enter into any agreements, incur any obligations in the ordinary course 

of business, cease to carry on all or any part of the business, or cease to 

perform any contracts of the Debtor to the extent they comprise or relate to 

the Property; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 
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whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver’s powers and duties, including without limitation those 

conferred by this Order; 

(e) to receive and collect all monies and accounts now owed or hereafter owing 

to the Debtor and to exercise all remedies of the Debtor in collecting such 

monies, including, without limitation, to enforce any security held by the 

Debtor; 

(f) to settle, extend or compromise any indebtedness owing to the Debtor; 

(g) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver’s name or in the 

name and on behalf of the Debtor, for any purpose pursuant to this Order; 

(h) to initiate, prosecute and continue the prosecution of any and all 

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Property or the Receiver, and to settle or 

compromise any such proceedings. The authority hereby conveyed shall 

extend to such appeals or applications for judicial review in respect of any 

order or judgment pronounced in any such proceeding; 

(i) to market any or all of the Property, including advertising and soliciting offers 

in respect of the Property or any part or parts thereof and negotiating such 

terms and conditions of sale as the Receiver in its discretion may deem 

appropriate; 
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(j) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business: 

(i) without the approval of this Court in respect of any transaction, 

provided that the aggregate consideration for all such transactions 

does not exceed $40,000; and 

(ii) with the approval of this Court in respect of any transaction in which 

the purchase price or the aggregate purchase price exceeds the 

applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act shall not be required. 

(k) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property; 

(l) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(m) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of the Property, including providing a copy to 

the Canadian Intellectual Property Office; 

(n) to enter into agreements with any trustee in bankruptcy appointed in respect 

of the Debtor; and 
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(o) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be 

exclusively authorized and empowered to do so, to the exclusion of all other Persons (as 

defined below), including the Debtor, and without interference from any other Person. 

D. DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other 

persons acting on its instructions or behalf, and (iii) all other individuals, firms, 

corporations, governmental bodies or agencies, or other entities having notice of this 

Order (all of the foregoing, collectively, being “Persons” and each being a “Person”) shall 

forthwith advise the Receiver of the existence of any Property in such Person’s 

possession or control, shall grant immediate and continued access to the Property to the 

Receiver, and shall deliver all such Property to the Receiver upon the Receiver’s request. 

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and 

accounting records, and any other papers, records and information of any kind related to 

the business or affairs of the Debtor in relation to the Property, and any computer 

programs, computer tapes, computer disks, or other data storage media containing any 

such information (the foregoing, collectively, the “Records”) in that Person’s possession 

or control, and shall provide to the Receiver or permit the Receiver to make, retain and 

take away copies thereof and grant to the Receiver unfettered access to and use of 
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accounting, computer, software and physical facilities relating thereto, provided however 

that nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery 

of Records, or the granting of access to Records, which may not be disclosed or provided 

to the Receiver due to the privilege attaching to solicitor-client communication or due to 

statutory provisions prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on 

a computer or other electronic system of information storage, whether by independent 

service provider or otherwise, all Persons in possession or control of such Records shall 

forthwith give unfettered access to the Receiver for the purpose of allowing the Receiver 

to recover and fully copy all of the information contained therein whether by way of printing 

the information onto paper or making copies of computer disks or such other manner of 

retrieving and copying the information as the Receiver in its discretion deems expedient, 

and shall not alter, erase or destroy any Records without the prior written consent of the 

Receiver. Further, for the purposes of this paragraph, all Persons shall provide the 

Receiver with all such assistance in gaining immediate access to the information in the 

Records as the Receiver may in its discretion require including providing the Receiver 

with instructions on the use of any computer or other system and providing the Receiver 

with any and all access codes, account names and account numbers that may be required 

to gain access to the information. 

E. NO PROCEEDINGS AGAINST THE RECEIVER 

7. THIS COURT ORDERS that no proceeding or enforcement process in any court 

or tribunal (each, a “Proceeding”), shall be commenced or continued against the 

Receiver except with the written consent of the Receiver or with leave of this Court. 
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F. NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or 

the Property shall be commenced or continued except with the written consent of the 

Receiver or with leave of this Court and any and all Proceedings currently under way 

against or in respect of the Debtor or the Property are hereby stayed and suspended 

pending further Order of this Court. 

G. NO EXERCISE OF RIGHTS OR REMEDIES 

9. THIS COURT ORDERS that all rights and remedies against the Debtor, the 

Receiver, or affecting the Property, are hereby stayed and suspended except with the 

written consent of the Receiver or leave of this Court, provided however that this stay and 

suspension does not apply in respect of any “eligible financial contract” as defined in the 

BIA, and further provided that nothing in this paragraph shall (i) empower the Receiver or 

the Debtor to carry on any business which the Debtor is not lawfully entitled to carry on, 

(ii) exempt the Receiver or the Debtor from compliance with statutory or regulatory 

provisions relating to health, safety or the environment, (iii) prevent the filing of any 

registration to preserve or perfect a security interest, or (iv) prevent the registration of a 

claim for lien. 

H. NO INTERFERENCE WITH THE RECEIVER 

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, 

interfere with, repudiate, terminate or cease to perform any right, renewal right, contract, 

agreement, licence or permit in favour of or held by the Debtor in relation to the Property, 

without written consent of the Receiver or leave of this Court. 
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I. CONTINUATION OF SERVICES 

11. THIS COURT ORDERS that all Persons having oral or written agreements with 

the Debtor or statutory or regulatory mandates for the supply of goods and/or services in 

relation to the Property, including without limitation, all computer software, communication 

and other data services or other services to the Debtor are hereby restrained until further 

Order of this Court from discontinuing, altering, interfering with or terminating the supply 

of such goods or services as may be required by the Receiver, and that the Receiver shall 

be entitled to the continued use of the Debtor’s current telephone numbers, facsimile 

numbers, internet addresses and domain names, provided in each case that the normal 

prices or charges for all such goods or services received after the date of this Order are 

paid by the Receiver in accordance with normal payment practices of the Debtor or such 

other practices as may be agreed upon by the supplier or service provider and the 

Receiver, or as may be ordered by this Court. 

J. RECEIVER TO HOLD FUNDS 

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other 

forms of payments received or collected by the Receiver from and after the making of this 

Order from any source whatsoever, including without limitation the sale of all or any of the 

Property and the collection of any accounts receivable in whole or in part, whether in 

existence on the date of this Order or hereafter coming into existence, shall be deposited 

into one or more new accounts to be opened by the Receiver (the “Post Receivership 

Accounts”) and the monies standing to the credit of such Post Receivership Accounts 

from time to time, net of any disbursements provided for herein, shall be held by the 
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Receiver to be paid in accordance with the terms of this Order or any further Order of this 

Court. 

K. EMPLOYEES 

13. THIS COURT ORDERS that all employees of the Debtor shall remain the 

employees of the Debtor. The Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) 

of the BIA, other than such amounts as the Receiver may specifically agree in writing to 

pay, or in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under 

the Wage Earner Protection Program Act. 

L. PIPEDA 

14. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose 

personal information of identifiable individuals to prospective purchasers or bidders for 

the Property and to their advisors, but only to the extent desirable or required to negotiate 

and attempt to complete one or more sales of the Property (each, a “Sale”). Each 

prospective purchaser or bidder to whom such personal information is disclosed shall 

maintain and protect the privacy of such information and limit the use of such information 

to its evaluation of the Sale, and if it does not complete a Sale, shall return all such 

information to the Receiver, or in the alternative destroy all such information. The 

purchaser of any Property shall be entitled to continue to use the personal information 

provided to it, and related to the Property purchased, in a manner which is in all material 

respects identical to the prior use of such information by the Debtor, and shall return all 
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other personal information to the Receiver, or ensure that all other personal information 

is destroyed. 

M. LIMITATION ON THE RECEIVER’S LIABILITY 

15. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a 

result of its appointment or the carrying out the provisions of this Order, save and except 

for any gross negligence or wilful misconduct on its part, or in respect of its obligations 

under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program 

Act. Nothing in this Order shall derogate from the protections afforded the Receiver by 

section 14.06 of the BIA or by any other applicable legislation. 

N. RECEIVER’S ACCOUNTS 

16. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be 

paid their reasonable fees and disbursements, in each case at their standard rates and 

charges unless otherwise ordered by the Court on the passing of accounts, and that the 

Receiver and counsel to the Receiver shall be entitled to and are hereby granted a charge 

(the “Receiver’s Charge”) on the Property as security for such fees and disbursements, 

both before and after the making of this Order in respect of these proceedings, and that 

the Receiver’s Charge shall form a first charge on the Property in priority to all security 

interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of 

any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

17. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its 

accounts from time to time, and for this purpose the accounts of the Receiver and its legal 
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counsel are hereby referred to a judge of the Commercial List of the Ontario Superior 

Court of Justice. 

18. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall 

be at liberty from time to time, to apply reasonable amounts, out of the monies in its hands, 

against its fees and disbursements, including legal fees and disbursements, incurred at 

the standard rates and charges of the Receiver or its counsel, and such amounts shall 

constitute advances against its remuneration and disbursements when and as approved 

by this Court. 

O. FUNDING OF THE RECEIVERSHIP 

19. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered 

to borrow by way of a revolving credit or otherwise, such monies (each, a “Loan”) from 

time to time as it may consider necessary or desirable, provided that the aggregate 

outstanding principal amount of all of the Loans does not exceed $100,000.00 (or such 

greater amount as this Court may by further Order authorize) at any time, at such rate or 

rates of interest as it deems advisable for such period or periods of time as it may arrange, 

for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures. The whole of the Property shall be 

and is hereby charged by way of a fixed and specific charge (the “Receiver’s Borrowings 

Charge”) as security for the payment of the Loans, together with interest and charges 

thereon, in priority to all security interests, trusts, liens, charges and encumbrances, 

statutory or otherwise, in favour of any Person, but subordinate in priority to the Receiver’s 

Charge and the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 
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20. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any 

other security granted by the Receiver in connection with its borrowings under this Order 

shall be enforced without leave of this Court. 

21. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue 

certificates substantially in the form annexed as Schedule “A” hereto (the “Receiver’s 

Certificates”) for any Loan borrowed by it pursuant to this Order. 

22. THIS COURT ORDERS that the Loans from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s 

Certificates evidencing the same or any part thereof shall rank on a pari passu basis, 

unless otherwise agreed to by the holders of any prior issued Receiver’s Certificates. 

P. SERVICE AND NOTICE 

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the 

service of documents made in accordance with the Protocol (which can be found on the 

Commercial List website at http://www.ontariocourts.ca/scj/practice/practice-

directions/toronto/e-service-protocol/) shall be valid and effective service.  Subject to 

Rule 17.05 this Order shall constitute an order for substituted service pursuant to 

Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of Civil 

Procedure and paragraph 21 of the Protocol, service of documents in accordance with 

the Protocol will be effective on transmission.  This Court further orders that a Case 

Website shall be established in accordance with the Protocol with the following URL: 

www.bdo.ca/en-ca/extranets/WestoakNaturals. 

https://protect-eu.mimecast.com/s/PQzICgJ8xf42DkvCNPusY?domain=bdo.ca
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23. THIS COURT ORDERS that if the service or distribution of documents in 

accordance with the Protocol is not practicable, the Receiver is at liberty to serve or 

distribute this Order, any other materials and orders in these proceedings, any notices or 

other correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, 

personal delivery or facsimile transmission to the Debtor's creditors or other interested 

parties at their respective addresses as last shown on the records of the Debtor and that 

any such service or distribution by courier, personal delivery or facsimile transmission 

shall be deemed to be received on the next business day following the date of forwarding 

thereof, or if sent by ordinary mail, on the third business day after mailing. 

Q. GENERAL 

24. THIS COURT ORDERS that the Receiver may from time to time apply to this Court 

for advice and directions in the discharge of its powers and duties hereunder. 

25. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from 

acting as a trustee in bankruptcy of the Debtor. 

26. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to 

give effect to this Order and to assist the Receiver and its agents in carrying out the terms 

of this Order. All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such orders and to provide such assistance to the 

Receiver, as an officer of this Court, as may be necessary or desirable to give effect to 

this Order or to assist the Receiver and its agents in carrying out the terms of this Order. 
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27. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized 

and empowered to apply to any court, tribunal, regulatory or administrative body, 

wherever located, for the recognition of this Order and for assistance in carrying out the 

terms of this Order, and that the Receiver is authorized and empowered to act as a 

representative in respect of the within proceedings for the purpose of having these 

proceedings recognized in a jurisdiction outside Canada. 

28. THIS COURT ORDERS that the Applicant shall have its costs of this Application, 

up to and including entry and service of this Order, provided for by the terms of the 

Applicant’s security or, if not so provided by the Applicant’s security, then on a substantial 

indemnity basis to be paid by the Receiver from the Debtor’s estate with such priority and 

at such time as this Court may determine. 

29. THIS COURT ORDERS that any interested party may apply to this Court to vary 

or amend this Order on not less than seven (7) days’ notice to the Receiver and to any 

other party likely to be affected by the order sought or upon such other notice, if any, as 

this Court may order. 

 

________________________________________ 



 

 

SCHEDULE “A” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that BDO Canada Limited (the “Receiver”), the 

receiver of certain assets of Westoak Naturals Inc. (the “Debtor”) held by the Debtor, 

including all proceeds thereof (collectively, the “Property”) appointed by Order of the 

Ontario Superior Court of Justice (Commercial List) (the “Court”) dated the ___ day of 

November, 2022 (the “Order”) made in an action having Court file number CV-22-

00689769-00-CL, has received as such Receiver from the holder of this certificate (the 

“Lender”) the principal sum of $___________, being part of the total principal sum of 

$___________ which the Receiver is authorized to borrow under and pursuant to the 

Order. 

2. The principal sum evidenced by this certificate is payable on demand by the 

Lender with interest thereon calculated and compounded monthly not in advance on the 

_______ day of each month after the date hereof at a notional rate per annum equal to 

the rate of ______ per cent above the prime commercial lending rate of Bank of ________ 

from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, 

together with the principal sums and interest thereon of all other certificates issued by the 

Receiver pursuant to the Order or to any further order of the Court, a charge upon the 

whole of the Property (as defined in the Order) in priority to the security interests of any 

other person, but subject to the priority of the charges set out in the Order and in the 

Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself out of 

such Property in respect of its remuneration and expenses. 
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4. All sums payable in respect of principal and interest under this certificate 

are payable at the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no 

certificates creating charges ranking or purporting to rank in priority to this certificate shall 

be issued by the Receiver to any person other than the holder of this certificate without 

the prior written consent of the holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the 

Receiver to deal with the Property as authorized by the Order and as authorized by any 

further or other order of the Court. 

7. The Receiver does not undertake, and it is not under any personal liability, 

to pay any sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

  BDO CANADA LIMITED, SOLELY IN ITS 
CAPACITY AS RECEIVER OF THE 
PROPERTY, AND NOT IN ITS 
PERSONAL CAPACITY 

by  

 Name:  
 Title:  
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Court File No. CV-22-00689769-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

THE HONOURABLE MR. 

JUSTICE OSBORNE 

) 

) 

) 

FRIDAY, THE 15TH 

DAY OF NOVEMBER, 2022 

 
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, 
and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,  

as amended 
B E T W E E N: 

AVENA FOODS LIMITED 
Applicant 

- and – 
 

WESTOAK NATURALS INC. 
Respondent 

 

ORDER 
(Approving SSP) 

THIS MOTION made by BDO Canada Limited, in its capacity as the receiver and 

manager (in such capacities, the “Receiver”), without security, of certain of the assets, 

undertakings and properties of the Respondents for an order, inter alia, approving the sale 

solicitation process (the “SSP”) and stalking horse agreement dated November 9, 2022 (the 

“Stalking Horse Agreement”), was heard this day via videoconference in light of the COVID-19 

pandemic. 

ON READING the Pre-Filing Report of the Receiver dated November 10, 2022  (the “Pre-

Filing Report”) and the Appendices thereto and on hearing the submissions of counsel for the 
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Receiver, and such other parties listed on the counsel slip, no one else appearing although duly 

served as appears from the Affidavit of Service of Alexander Overton sworn November 11, 2022. 

SERVICE AND DEFINITIONS 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record herein is hereby abridged and validated such that this Motion is properly returnable today, 

hereby dispenses with further service thereof, and authorizes substitute service via electronic mail.   

2. THIS COURT ORDERS that capitalized terms used in this Order and not otherwise 

defined herein shall have the meanings ascribed to them in the Pre-Filing Report. 

APPROVAL OF SSP AND STALKING HORSE AGREEMENT 

3. THIS COURT ORDERS that the transaction provided for in the Stalking Horse 

Agreement is hereby approved, and the execution by the Receiver of the Stalking Horse Agreement 

with Avena Foods Limited (the “Stalking Horse Bidder”) as purchaser is hereby authorized, nunc 

pro tunc, provided that nothing herein approves the sale and the vesting of the Purchased Assets 

(as defined in the Stalking Horse Agreement) in and to the Stalking Horse Bidder pursuant to the 

Stalking Horse Agreement and that the approval of the sale and vesting of such Purchased Assets 

shall be considered by this Court on a subsequent motion made to this Court following completion 

of the sale process pursuant to the terms of the SSP.  

4. THIS COURT ORDERS that that the SSP attached hereto as Schedule “A” (subject to 

any amendments thereto that may be made in accordance therewith and with this Order) be and is 

hereby approved and the Receiver is authorized and directed to carry out the SSP in accordance 

with its terms and this Order, and are hereby authorized and directed to take such steps as they 
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consider necessary or desirable in carrying out each of their obligations thereunder, subject to prior 

approval of this Court being obtained before completion of any transaction(s) under the SSP. 

5. THIS COURT ORDERS that the Receiver, its affiliates, partners, directors, employees, 

advisors, agents and controlling persons shall have no liability with respect to any and all losses, 

claims, damages or liability of any nature or kind to any person in connection with or as a result 

of performing their duties under the SSP, except to the extent of such losses, claims, damages or 

liabilities arising or resulting from the gross negligence or wilful misconduct of the Receiver, as 

determined by this Court. 

GENERAL 

6. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

7. THIS COURT ORDERS that this Order is and all of its provisions are effective as of 

12:01 a.m. Toronto time on the date of this Order, and this Order is enforceable without the need 

for entry and filing.  

 
 

__________________________________ 
 
 

 
 
 

 



 

  
 

SCHEDULE “A” 

Sale Solicitation Process 

INTRODUCTION 

By order of the Ontario Superior Court of Justice (Commercial List) (the “Court”) dated 
November 15, 2022 (the “Appointment Order”), BDO Canada Limited (“BDO”) was appointed 
as receiver (in such capacity, the “Receiver”), without security, of certain of the assets and 
undertakings (the “Property”) of Westoak Naturals Inc. (the “Company”). 

BDO, as proposed receiver of the Property, brought a motion on November 15, 2022 to the Court 
to approve the sale solicitation process (“SSP”) described herein (the “Process Approval 
Order”). The Process Approval Order (i) authorized the Receiver to enter into a fully binding and 
conditional purchase and sale agreement (the “Stalking Horse Agreement”) between the Receiver 
and Avena Foods Limited (the “Stalking Horse Bidder”) pursuant to which the Stalking Horse 
Purchaser made an offer to purchase the Property; and (ii) approved the transaction contemplated 
by the Stalking Horse Agreement.  

THE OPPORTUNITY 

The SSP may involve the sale of some or all of the Property, or some combination thereof (each, 
a “Transaction”). The Process Approval Order, the procedures in respect of the SSP as contained 
herein (the “SSP Procedures”) and any subsequent orders issued by the Court pertaining to the 
SSP Procedures shall exclusively govern the process for soliciting and selecting bids for the 
Transaction. 

The purpose of these SSP Procedures is to determine whether a better Transaction than the Stalking 
Horse Agreement may be obtained by the Receiver in a formal marketing process approved by the 
Court. For the purposes of these SSP Procedures, a “Superior Offer” shall mean: 

a) a credible, reasonably certain and financially viable offer made by a Qualified 
Bidder (as defined herein) to be a counterparty to a Transaction, the terms of which 
offer are more favourable and no more burdensome or conditional than the terms 
contained in the Stalking Horse Agreement; and 

b) an offer that provides for cash consideration in an amount equal to the purchase 
price in the Transaction, plus (i) the Break Fee and Expense Reimbursement (each 
as defined terms in the Stalking Horse Agreement) in the total amount of $55,000; 
and (ii) an incremental increase of $50,000.  

Except to the extent otherwise set forth in a definitive sale agreement with a Successful Bidder (as 
defined below), any sale of the Property will be on an “as is, where is” basis and without surviving 
representations or warranties of any kind, nature, or description by the Receiver, or any of their 
respective agents, advisors or representatives, and, in the event of a sale, all of the right, title and 
interest of the Company in and to the Property to be acquired will be sold free and clear of all 
pledges, liens, security interests, encumbrances, claims, charges, options, and interests therein and 
thereon pursuant to a Court order, except as otherwise provided in such Court order. 
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TIMELINE 

The following table sets out the key milestones under the SSP:  

Milestone Deadline 

Commencement of SSP November 17, 2022 

Distribution of the Teaser Letter and Bid 
Letter 

November 17, 2022 

Globe & Mail Advertisement No later than November 23, 2022 

Bid Deadline December 9, 2022 

Auction No later than December 16, 2022 

Sale Approval Hearing No later than December 19, 2022 

Outside Closing Date Deadline December 21, 2022 

The dates set out in the SSP may be extended by the Receiver in its sole discretion in 
consultation with the Stalking Horse Bidder. 

SOLICITATION OF INTEREST  

As soon as reasonably practicable:  

1. the Receiver will prepare a list of potential bidders, including (i) parties that have 
approached the Receiver indicating an interest in the opportunity, and (ii) local and 
international strategic and financial parties who the Receiver believes may be interested 
in purchasing all or part of the Property pursuant to the SSP (collectively, “Known 
Potential Bidders”);  
 

2. the Receiver will arrange for a notice of the SSP (and such other relevant information 
which the Receiver considers appropriate) (the “Notice”) to be published in The Globe 
and Mail (National Edition) and any other newspaper or journal as the Receiver 
considers appropriate, if any; and 

 
3. the Receiver will prepare: (i) a process summary (the “Teaser Letter”) describing the 

opportunity, outlining the process under the SSP and inviting recipients of the Teaser 
Letter to express their interest pursuant to the SSP; and (ii) a non-disclosure agreement 
in form and substance satisfactory to the Receiver (an “NDA”). 

The Receiver will publish the Notice and send the Teaser Letter and NDA to all Known Potential 
Bidders by no later than November 17, 2022 and to any other party who requests a copy of the 
Teaser Letter and NDA or who is identified to the Receiver as a potential bidder as soon as 
reasonably practicable after such request or identification, as applicable. 
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INTERESTED PARTIES 

Delivery of Confidential Information Package  

Any party who wishes to participate in the SSP must provide to the Receiver, on or before the Bid 
Deadline (as defined below), unless the Receiver confirms to such potential bidder that the below 
documents are already available to the Receiver, the following: 

1. an NDA executed by it and a letter setting forth the identity of the potential bidder, the 
contact information for such potential bidder and full disclosure of the direct and 
indirect principals of the potential bidder; and 
 

2. such form of financial disclosure and credit quality support or enhancement that allows 
the Receiver to make a reasonable determination as to the potential bidder’s financial 
and other capabilities to consummate a transaction that would constitute a Superior 
Offer. 

If the Receiver determines, exercising its reasonable business judgement that a bidder: (i) has 
delivered the documents contemplated in the immediately preceding paragraph; and (ii) has the 
financial capability based on the availability of financing, experience and other considerations, to 
be able to consummate a sale pursuant to the SSP, then such bidder shall be deemed to be a 
“Qualified Bidder” with the approval of the Receiver. 

At any time during the SSP, the Receiver may, in its reasonable business judgment eliminate a 
Qualified Bidder from the SSP, in which case such Qualified Bidder will be eliminated from the 
SSP and will no longer be a Qualified Bidder for the purposes of the SSP. 

The Receiver will prepare and send to each Qualified Bidder a confidential information package 
providing additional information considered relevant to the potential Transaction (the 
“Confidential Information Package”).  

The Receiver and its respective advisors make no representation or warranty as to the information 
contained in the Confidential Information Package or otherwise made available pursuant to the 
SSP, except to the extent expressly contemplated in any definitive sale agreement with a 
Successful Bidder (as defined below) ultimately executed and delivered by the Receiver. 

Qualified Bidders must rely solely on their own independent review, investigation and/or 
inspection of all information and of the Property and Business in connection with their 
participation in the SSP and any Transaction they enter into with the Receiver. 

Due Diligence 

The Receiver shall, in its reasonable business judgment and subject to competitive and other 
business considerations, afford each Qualified Bidder such access to due diligence materials and 
information relating to the Property and Business as they deem appropriate. Due diligence access 
may include, access to electronic data rooms, and other matters which a Qualified Bidder may 
reasonably request and as to which the Receiver in its reasonable business judgment may agree.   
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The Receiver will designate a representative to coordinate all reasonable requests for additional 
information and due diligence access from a Qualified Bidder and the manner in which such 
requests must be communicated. The Receiver will not be obligated to furnish any information 
relating to the Property to any person other than to a Qualified Bidder. Further, and for the 
avoidance of doubt, selected due diligence materials may be withheld from certain Qualified 
Bidders if the Receiver determines such information to represent proprietary or sensitive 
competitive information.   

FORMAL BINDING OFFERS 

Qualified Bidders that wish to make a formal offer to purchase the Property (a “Bidder”) shall 
submit a binding offer (the “Bid”) that complies with all of the following requirements to the 
Receiver at the addresses specified in Schedule “A” hereto (including by email or fax 
transmission), so as to be received by them not later than 5:00 PM (Eastern Time) on December 
9, 2022 (the “Bid Deadline”): 

1. the Bid identifies or contains the following: 
 

a. the purchase price in Canadian dollars, including details of any liabilities to be 
assumed by the Bidder and key assumptions supporting the valuation; 
 

b. a description of the Property that is expected to be subject to the transaction and 
any of the Property expected to be excluded; 

 
c. a specific indication of the financial capability of the Bidder and the expected 

structure and financing of the transaction; 
 

d. a description of the conditions and approvals required for a final and binding offer; 
 

e. an outline of any additional due diligence required to be conducted in order to 
submit a final and binding offer; and 

 
f. any other terms or conditions of the Transaction that the Bidder believes are 

material to the transaction; 
 

2. such other information as reasonably requested by the Receiver if it has a reasonable 
prospect of resulting in a Superior Offer; 
 

3. the Bid includes a letter stating that the Bidder’s offer is irrevocable until the selection of 
the Successful Bidder (as defined below), provided that if such Bidder is selected as the 
Successful Bidder (as defined below), its offer shall remain irrevocable until the closing of 
the Transaction with the Successful Bidder;  
 

4. the Bid includes duly authorized and executed Transaction agreements, including the 
purchase price, investment amount and any other key economic terms expressed in 
Canadian dollars (the “Purchase Price”), together with all exhibits and schedules thereto; 
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5. the Bid includes written evidence of a firm, irrevocable commitment for financing or other 
evidence of ability to consummate the proposed Transaction, that will allow the Receiver 
to make a determination as to the Bidder’s financial and other capabilities to consummate 
the proposed Transaction; 
 

6. the Bid is not conditional on:  
 

a. the outcome of any further due diligence by the Bidder, apart from, if applicable, 
the disclosure of due diligence materials that represent proprietary or sensitive 
competitive information which was withheld during the due diligence process prior 
to the Bid Deadline, or  
 

b. obtaining financing; 
 

7. the Bid fully discloses the identity of each entity or person that will be entering into the 
Transaction, that is participating in, or benefiting from, such bid, including any equity 
holders; 
 

8. the Bid includes a commitment by the Bidder to provide a non-refundable deposit in the 
amount of not less than 5% of the Purchase Price offered upon the Bidder submits its Bid; 
 

9. the Bid includes acknowledgments and representations from the Bidder that the Bidder: 
 

a. has had an opportunity to conduct any and all due diligence regarding the Property, 
and Business prior to making its offer (apart from, to the extent applicable, the 
disclosure of any due diligence materials representing proprietary or sensitive 
competitive information withheld during the due diligence process prior to the Bid 
Deadline);  
 

b. has relied solely upon its own independent review, investigation and/or inspection 
of any documents and/or the Property in making its Bid; and  

 
c. did not rely upon any written or oral statements, representations, warranties, or 

guarantees whatsoever, whether express, implied, statutory or otherwise, regarding 
the Business or the Property or the completeness of any information provided in 
connection therewith, except as expressly stated in the definitive transaction 
agreement(s); 

 
10. the Bid is received by the Bid Deadline;  

 
11. the Bid constitutes, in the reasonable business judgment of the Receiver, a Superior Offer; 

and  
 

12. the Bid contemplates closing the Transaction set out therein on or before December 12, 
2022 (the “Closing Date”). 
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A Bid that qualifies with the requirements set out above shall be considered a “Qualified Bid”. 
For greater certainty, the Stalking Horse Agreement shall be deemed to be a Qualified Bid. 

The Receiver may waive strict compliance with any one or more of the non-material foregoing 
requirements and deem such non-compliant bids to be a Qualified Bid. 

SELECTION OF SUCCESSFUL BIDDERS 

Following the Bid Deadline, the Receiver will assess the Bids received and shall approve the 
disqualification of any Bids that are deemed not to be Qualified Bids. Only Bidders whose Bids 
have been designated as Qualified Bids are eligible to become the Successful Bidder(s). 

The Receiver shall notify each Bidder in writing as to whether its Bid constituted a Qualified Bid 
within two (2) business days following the Bid Deadline, or at such later time as the Receiver 
deems appropriate. 

If no Qualified Bids (either individually or in the aggregate), other than the Stalking Horse 
Agreement have been received by the Bid Deadline, then the Receiver may consider an extension, 
in consultation with the Stalking Horse Bidder, of the Bid Deadline for up to 7 business days to 
allow any party that submitted a Bid to consult with the Receiver and to revise such Bid such that 
it would provide for, or that might reasonably be expected to provide for, a Superior Offer.  

Evaluation of Competing Bids 

A Qualified Bid will be evaluated upon many factors, including, without limitation, items such as:  

1. the Purchase Price and the net value provided by such Qualified Bid,  
 

2. the identity, circumstances and ability of the Bidder to successfully complete such 
Transaction,  

 
3. the proposed Transaction documents,  
 
4. factors affecting the speed, certainty and value of the Transaction,  
 
5. the assets included or excluded from the Bid,  
 
6. the likelihood and timing of consummating such Transaction, and 
 
7. whether the Transaction results in a Superior Offer.  

each as determined by the Receiver.  
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Selection of Successful Bid  

The Receiver shall:  

1. first, review and evaluate each Qualified Bid, provided that the Receiver may contact 
any Bidder to clarify the terms of any Bid, and the applicable Bidder may amend, 
modify or vary such Bid for the purpose of clarification; 
 

2. second, identify if any Qualified Bid is a Superior Offer; and 
 
3. third, if one or more Qualified Bids are considered to be Superior Offers, those 

Qualified Bidders presenting a Superior Offer shall proceed to an auction with the 
Stalking Horse Bidder to be held on or before December 16, 2022 (the “Auction”), 
which shall proceed according to the Auction Procedures set out in Schedule “B” to 
this SSP to identify the “Successful Bid”, and the Bidder making such Successful Bid, 
the “Successful Bidder”. 

If no Superior Offer is received by the Bid Deadline, the Auction will not be held and the Stalking 
Horse Bidder will be declared to be the Successful Bidder.  The determination of any Successful 
Bid by the Receiver shall be subject to approval by the Court.  

Sale Approval Motion Hearing 

At the hearing of the motion to approve any Transaction with a Successful Bidder (the “Sale 
Approval Hearing”), the Receiver shall seek, among other things, approval from the Court to 
consummate the Successful Bid. All Qualified Bids other than the Successful Bid, if any, shall be 
deemed rejected by the Receiver on and as of the date of approval of the Successful Bid by the 
Court. 

DEPOSIT  

All deposits shall be held by the Receiver in a single noninterest-bearing account designated solely 
for such purpose. A deposit paid by a Successful Bidder shall be dealt with in accordance with the 
definitive documents for the transactions contemplated by the Successful Bid. Deposits, and any 
interest earned thereon, paid by Bidders not selected as the Successful Bidder shall be returned to 
such Bidder within three business days of Court approval of the Successful Bid.  

CONFIDENTIALITY AND ACCESS TO INFORMATION 

All discussions regarding a Transaction, Bid or Successful Bid should be directed through the 
Receiver. Under no circumstances should the management or former management or owners of 
the Company or its customers be contacted directly without the prior consent of the Receiver. Any 
such unauthorized contact or communication could result in exclusion of the interested party from 
the SSP at the discretion of the Receiver. 

Participants and prospective participants in the SSP shall not be permitted to receive any 
information that is not made generally available to all participants relating to the number or identity 
of Qualified Bidders, Bidders, Qualified Bids, the details of any Bids or Qualified Bids submitted 
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or the details of any confidential discussions or correspondence between the Receiver and such 
other Bidders or Qualified Bidders in connection with the SSP, except to the extent that the 
Receiver, with the consent of the applicable participants, is seeking to combine separate Bids into 
a single Bid. 

Notwithstanding the foregoing, under no circumstances will the Receiver share any material 
information concerning any of the Bids with any person.  

SUPERVISION OF THE SSP 

This SSP does not, and will not be interpreted to, create any contractual or other legal relationship 
between the Receiver and any Qualified Bidder, Bidder, or any other party, other than as 
specifically set forth in a definitive agreement that may be signed with the Receiver. 

Without limiting the preceding paragraph, the Receiver shall not have any liability whatsoever to 
any person or party, including without limitation any Qualified Bidder, Bidder, the Successful 
Bidder, the Receiver or any other creditor or other stakeholder of the Receiver, for any act or 
omission related to the process contemplated by this SSP Procedure, except to the extent such act 
or omission is the result from gross negligence or wilful misconduct of the Receiver. By submitting 
a Bid, each Bidder or Successful Bidder shall be deemed to have agreed that it has no claim against 
the Receiver in respect of the SSP for any reason whatsoever, except to the extent that such claim 
is the result of gross negligence or wilful misconduct by the Receiver. 

Participants in the SSP are responsible for all costs, expenses and liabilities incurred by them in 
connection with the submission of any Bid, due diligence activities, and any further negotiations 
or other actions whether or not they lead to the consummation of a transaction. 

 



 

 

Schedule “A” 
 

Addresses of Receiver  

To the Receiver 

BDO Canada Limited 
20 Wellington Street East, Suite 500  
Toronto, ON M5E 1C5  
 
Attention: Josie Parisi 
Email:   jparisi@bdo.ca   
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Schedule “B” 

AUCTION PROCEDURES 

1. On or before December 12, 2021, the Receiver will confirm those Qualified Bidders who 
present a Superior Offer (“Superior Bidders”) that their Bid will be advanced to the 
Auction.  

2. Unless otherwise ordered by the Court, only the authorized representatives, professional 
advisors or agents of the Stalking Horse Bidder and each Superior Bidder shall be eligible 
to attend at the Auction and make any Subsequent Bid (as defined below) at the Auction. 

3. The Auction, if any, shall be conducted by the Receiver, on or before December 16, 2022 
at 10:00 a.m. (Eastern Time) via video conference.  

4. At the Auction, all Superior Bidders and the Stalking Horse Bidder shall be permitted to 
increase their Superior Bids and the Stalking Horse Agreement in accordance with the 
procedures set forth herein (each, a “Subsequent Bid”).  All Subsequent Bids presented 
during the Action shall be made and received via video conference on an open basis.  All 
participating Superior Bidders and the Stalking Horse Bidder shall be entitled to be present 
for all bidding with the understanding that the true identity of each participating Superior 
Bidder shall be fully disclosed to all other Superior Bidders and the Stalking Horse Bidder 
and that all material terms of each Subsequent Bid presented during the Auction will be 
fully disclosed to the Stalking Horse Bidder and all other participating Superior Bidders 
throughout the entire Auction. 

5. All Superior Bidders and the Stalking Horse Bidder at the Auction must have at least one 
individual representative with authority to bind such Superior Bidder and the Stalking 
Horse Bidder present at the Auction. 

6. The Auction shall be recorded by the Receiver for their exclusive use and shall not be 
recorded by any other party. 

7. At least three (3) days prior to the Auction, the Receiver will advise the Stalking Horse 
Bidder and all other Superior Bidders which of the Superior Bid or of the Stalking Horse 
Bidder the Receiver has determined in its reasonable business judgment, after consultation 
with its advisors, constitutes the then highest or otherwise best offer (the “Starting Bid”). 

8. Bidding at the Auction will begin with the Starting Bid and continue, in one or more rounds 
of bidding, so long as during each round at least one Subsequent Bid is submitted by a 
Superior Bidder or the Stalking Horse Bidder that (i) improves upon such Superior Bidder’s 
immediately prior Superior Bid or upon the Stalking Horse Agreement, as the case may be, 
and meets the overbid requirement set forth in paragraph 8 below, and (ii) the Receiver 
determines, in its reasonable business judgment, after consultation with its advisors, such 
Subsequent Bid is a higher or otherwise better offer than the then current leading Superior 
Bid. 

9. Bidding at the Auction shall be in increments of $50,000 and shall continue until such time 
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as the highest and best bid is determined by the Receiver’s reasonable business judgment 
after consultation with its advisors.  For the purpose of evaluating the value of the 
consideration provided by each bid (including any Subsequent Bid by the Stalking Horse 
Bidder) presented at the Auction, the value will: (i) be deemed to be the net consideration 
payable to the Receiver after considering, inter alia, any Break Fee and Expense 
Reimbursement due to the Stalking Horse Bidder under the Stalking Horse Agreement; 
and (ii) take into account any additional liabilities to be assumed by a Superior Bidder. 

10. After the first round of bidding and between each subsequent round of bidding, the 
Receiver shall announce the Subsequent Bid that the Receiver has determined in its 
reasonable business judgment, after consultation with its advisors, to be the then highest or 
best bid (the “Leading Bid”).  A round of bidding will conclude after each participating 
Superior Bidder and the Stalking Horse Bidder has had an opportunity to submit a 
Subsequent Bid with full knowledge of the Leading Bid. 

11. If no Superior Bidder or the Stalking Horse Bidder submits a Subsequent Bid (as 
determined by the Receiver) after a period of 30 minutes following the Receiver’s 
acceptance of a Subsequent Bid as the Leading Bid, and the Receiver chooses not to 
adjourn the Auction further, the Receiver shall enter into a binding agreement of purchase 
and sale or investment substantially on the same terms as the Superior Bid or the Stalking 
Horse Agreement (as the case may be), as amended by the Leading Bid, with the Superior 
Bidder or the Stalking Horse Bidder (the Successful Bidder) that submitted the highest and 
best bid as determined by the Receiver (the “Accepted Bid”), whereupon the Auction will 
be concluded.   

12. At the Auction, the Receiver, after consultation with its advisors, may employ and 
announce additional procedural rules that are fair and reasonable under the circumstances 
(e.g., the amount of time allotted to make Subsequent Bids) for conducting the Auction; 
provided, however, that such rules are (a) not inconsistent with the Auction Procedures, 
the Bankruptcy and Insolvency Act, any order of the Courts entered in connection with the 
Auction Procedures and (b) disclosed to each Superior Bidder and the Stalking Horse 
Bidder at the Auction. 

 

 



 

 

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the 
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Respondent 
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SUPERIOR COURT OF JUSTICE 
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(approving SSP) 

 Thornton Grout Finnigan LLP 
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Court File No. CV-22-00689769-00CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

 

BETWEEN: 

AVENA FOODS LIMITED 

Applicant 

- and- 

 

WESTOAK NATURALS INC. 

Respondents 

 
 

AFFIDAVIT OF JOSIE PARISI 
 

I, JOSIE PARISI, of the City of Toronto, in the Province of Ontario, MAKE OATH AND SAY that: 

 

1. I am a Partner of BDO Canada Limited, and as such have personal knowledge of the matters 

referred to herein. 

2. By Order of the Honourable, Justice Osborne dated 15 November, 2022 (the “Order”), BDO 

Canada Limited was appointed as Receiver (the “Receiver”) of Westoak Naturals Inc. 

3. Pursuant to the Order, the Receiver has provided services and incurred disbursements which are 

more particularly described in the detailed accounts attached hereto and marked as Exhibit “A”. 

4. The time shown in the detailed accounts attached as Exhibit “A” are a fair and accurate 

description of the services provided and the amounts charged by the Receiver, which reflect the 

Receiver’s time as billed at its standard billing rates. 



 

 

5. The Receiver requests that the Court approve its interim accounts for the period from 21 October 

2022 to 30 December 2022 in the amount of $68,255.76 inclusive of HST of $6,571.76 for the 

services set out in Exhibit “A”. 

6. This affidavit is sworn in support of the Receiver’s motion for, among other things, approval of 

its fees and disbursements and those of its legal representatives and for no other or improper 

purpose. 

  
SWORN BEFORE ME at the City of Toronto, 
in the Province of Ontario, this 
30th day of December 2022. 
 
 

 

)
)
)
)
) 

 
 

 

Commissioner for Taking Affidavits, etc      
 

)
) 

Josie Parisi, CPA, CA, CBV, CIRP, LIT 

 
  



 

 

This is Exhibit “A” referred to in the affidavit of 

Josie Parisi 

Sworn before me this 30th day of December, 2022 
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Tel:  416 865 0210 
Fax:  416 865 0904 
www.bdo.ca 

BDO Canada Limited 
20 Wellington Street E., Suite 500 
Toronto ON M5E 1C5 Canada 

 

 

BDO Canada Limited is an affiliate of BDO Canada LLP. BDO Canada LLP, a Canadian limited liability partnership, is a member of BDO International Limited, a UK 
company limited by guarantee, and forms part of the international BDO network of independent member firms. 

         INVOICE 
 
Avena Foods Limited 
 
  
 
 
Date          Invoice No. 
December 30, 2022        CINV01 
   
 
Re Westoak Naturals Inc. 
 
FOR PROFESSIONAL SERVICES RENDERED in connection with our Engagement as Court Appointed 
Receiver for the above noted entity for the period from October 21, 2022 to December 30, 2022 as per 
the details below.  
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Our Fee 15,552.00$       
Fee Accrual (including HST) 5,000.00          
Disbursements: 
BDO Canada Transaction Services - Sales Process 35,000.00         
Globe & Mail advertisment 6,132.00          
HST - 13.00% (#R101518124) 6,571.76          

TOTAL 68,255.76$     

Summary of Time Charges:
 Hours  Rate Amount

G. Cerrato, Partner 0.8 500.00         400.00             
J. Parisi, Partner 17.3 500.00         8,650.00          
A. Koroneos, Sr. Manager 11.6 475.00         5,510.00          
T. Montessano, Manager 1.6 350.00         560.00             
Administrative Support 1.6 270.00         432.00             

Total 32.9 15,552.00$       
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Staff Date Comments Hours 

Parisi, J 21-Oct-22 Review notes, attend call with secured creditors and 
counsel.  Review materials provided by counsel. 

0.9 

Koroneos, A 24-Oct-22 Reading of trademark docs and email/filing emails. 0.3 

Parisi, J 25-Oct-22 Call with M&A group regarding sale mandate.  Prepare court 
report. 

1.4 

Koroneos, A 26-Oct-22 Review slides of prior sale and financials. 0.2 

Koroneos, A 31-Oct-22 Email review from M&A team. 0.2 

Parisi, J 31-Oct-22 Prepare pre-filing court report with sales process. 2.5 

Parisi, J 3-Nov-22 Review APA and provide comments. 0.9 

Parisi, J 4-Nov-22 Call with TGF and Davis, review affidavit, review, update 
court report. 

2.6 

Parisi, J 8-Nov-22 Call with L. Williams regarding proposed Receiver's report. 0.6 

Parisi, J 10-Nov-22 Review changes to report and correspondence with L. 
Williams. 

0.4 

Parisi, J 10-Nov-22 Review final edits to court report. 0.4 

Gary Cerrato 11-Nov-22 Review of pre-filing report; discussion re same with J. Parisi. 0.8 

Parisi, J 11-Nov-22 Review draft receivership order. 0.3 

Parisi, J 14-Nov-22 Review Factum of Proposed Receiver. 0.3 

Koroneos, A 15-Nov-22 Drafting Notice and Statement of Receiver. 0.5 

Parisi, J 15-Nov-22 Attend court call, send email to debtor's counsel regarding 
request for information. 

0.4 

Koroneos, A 16-Nov-22 Email review on debtor and scheduling; ask for website to 
go live; update 245/246. 

0.4 

Parisi, J 17-Nov-22 Update call with M&A group. 0.1 

Montesano, T 18-Nov-22 Enter creditor and asset information into Ascend. 0.4 

Koroneos, A 20-Nov-22 Review creditors list; send instructions and secured debt 
and asset details; on call with debtor; letter to great west 
distribution on inventory and historical orders. 

1.1 

Koroneos, A 21-Nov-22 Update Notice and Statement of receiver and forward to J. 
Parisi for comments and book values; review and accept 
changes; email to T. Montesano on OSB filing and notice 
mailing. 

0.7 

Koroneos, A 22-Nov-22 Review of financial statements and update report and 
statement of receiver; send to J. Parisi and with T. 
Montesano on mailing. 

0.5 
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Staff Date Comments Hours 

Montesano, T 22-Nov-22 Fax the Receivers Notice and Receivership Order to the OSB; 
coordinate the mailing of the receivers notice with S. 
Rickards. 

0.3 

Koroneos, A 23-Nov-22 Emails; email from T. Montesano on filing with OSB and 
mailing 

0.2 

Koroneos, A 24-Nov-22 Verify Quickbooks account and download AR; prepare and 
send AR collection letters; tc with KJ of Milk'n more on no 
amounts owing; emails with T. Montesano on AR collection; 
with KJ via email and review support; email to J. Parisi on 
AR. 

2.8 

Parisi, J 24-Nov-22 Correspondence with L Williams regarding various issues 
encountered.  Correspondence with J. Russo regarding 
outstanding items. 

0.3 

Montesano, T 24-Nov-22 Coordinate mailing of notices with S. Rickards; review 
affidavit of mailing 

0.3 

Koroneos, A 25-Nov-22 Review of updated IRL; second email to storage facility; 
email letters to T. West of Purely; call with TGF on 
timelines; draft globe ad and send to J. Parisi; review of 
teaser and set up comments; search USDA, organic Canada 
etc.; review teaser and comment; with S. Virani on globe 
ad; with T. Montesano on globe ad; emails with S. Virani 
send sample ad and review final. 

2.5 

Montesano, T 25-Nov-22 Download information received to Westoak folder created 
on the network. 

0.4 

Koroneos, A 28-Nov-22 Send ad to Globe, email from Globe in cue and forward to 
J. Parisi; review of G&M proof and send edits; with T. 
Montesano on same. 

0.5 

Parisi, J 28-Nov-22 Review teaser, globe & mail ad, process letter, buyers list 
and IRL.  Provide comments on each. 

1.4 

Montesano, T 28-Nov-22 Review of newspaper ad; correspond with Globe and Mail; 
and A. Koroneos regarding same. 

0.2 

Koroneos, A 29-Nov-22 Emails on sales process; confirm ad with G&M. 0.3 

Koroneos, A 1-Dec-22 Emails with Shauna at great west dist, review inventory and 
send to M&A team; review of invoice from G&M and send for 
payment. 

0.3 

Koroneos, A 2-Dec-22 Review of CIM and send comments to J. Parisi. 0.5 

Parisi, J 2-Dec-22 Review CIM and provide comments. 0.4 

Koroneos, A 5-Dec-22 Prepare Insolvency Insider sale of assets ad; review of CIM 
and send comments. 

0.5 

Koroneos, A 8-Dec-22 Emails from potential purchase on staffing. 0.1 

Parisi, J 29-Dec-22 Prepare court report.   Correspondence with TGF re report 
and security opinion. 

3.3 
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Staff Date Comments Hours 

Parisi, J 30-Dec-22 Review suggested changes to report, review security 
opinion. 

1.1 

 
 
 
 
 
 
 
 
 
 
 
 



 

 

 

 

 

APPENDIX “D”  

 



 

 
 

Court File No. CV-22-00689769-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

APPLICATION UNDER Section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43,  
as amended, and Section 243 of the Bankruptcy and Insolvency Act, c. C.43, as amended 

B E T W E E N:   

AVENA FOODS LIMITED 
Applicant 

- and - 
 

WESTOAK NATURALS INC. 
Respondent 

 

AFFIDAVIT OF LEANNE M. WILLIAMS 
(Sworn December 30, 2022) 

 
 I, LEANNE M. WILLIAMS, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY AS FOLLOWS: 

1. I am a Barrister and Solicitor qualified to practice law in the Province of Ontario and I am 

a partner in the firm of Thornton Grout Finnigan LLP (“TGF”), lawyers for BDO Canada Limited, 

in its capacity as Court-appointed receiver (the “Receiver”), without security, of Westoak Naturals 

Inc. and, as such, I have knowledge of the matters to which I hereinafter depose.  Unless I indicate 

to the contrary, the facts herein are within my personal knowledge and are true.  Where I have 

indicated that I have obtained facts from other sources, I believe those facts to be true. 

2. Attached hereto as Exhibit “A” are copies of the invoices (the “Invoices”) issued to the 

Receiver by TGF for fees and disbursements incurred by TGF in the course of this receivership 

proceeding for the period October 14, 2022 to December 29, 2022 (the “Fee Approval Period”). 

3. As evidenced by the Invoices attached at Exhibit “A”, in the course of the Fee Approval 

Period, TGF counsel and law clerk have expended a total of 34.70 hours in connection with this 
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proceeding, and have incurred CAD $26,540.00 in fees, CAD $346.27 in disbursements and 

CAD $3,453.62 in HST, for a total of CAD $30,339.89. 

4. Attached hereto as Exhibit “B” is a schedule summarizing the Invoices and the total billable 

hours charged. 

5. Attached hereto as Exhibit “C” is a schedule summarizing the respective years of call and 

billing rates of each of the TGF lawyers who acted for the Receiver during the Fee Approval Period. 

6. TGF estimates that the amount necessary to complete this matter will be CAD $10,000, 

inclusive of disbursements and taxes. 

7. To the best of my knowledge, the rates charged by TGF in the course of this proceeding are 

comparable to the rates charged by other law firms in the Toronto market for the provision of similar 

services. 

8. The hourly billing rates outlined in Exhibit “C” to this affidavit are comparable to the hourly 

rates charged by TGF for services rendered in relation to similar proceedings. 

9. I make this affidavit in support of a motion by the Receiver for, inter alia, approval of the 

fees and disbursements of the Receiver, including those of its counsel. 

 

SWORN remotely via videoconference,  
by LEANNE M. WILLIAMS stated as being 
located in the City of Toronto, in the Province 
of Ontario, before me at the City of Pickering, 
the Province of Ontario, this 30th day of 
December, 2022, in accordance with O. Reg 
431/20, Administering Oath or Declaration 
Remotely. 
 

 

   

 

LEANNE M. WILLIAMS  

Commissioner for Taking Affidavits, etc. 



 

 

 

 

 

  

BDO Canada Limited  December 5, 2022 

20 Wellington Street East 

Suite 500 

Toronto, ON  M5E 1C5 

 

Attention: Josie Parisi  Invoice No.  38931 

File No.  1390-014 

 

 

  

RE:  Westoak Naturals Inc. - Restructuring 

 

TO ALL PROFESSIONAL SERVICES RENDERED HEREIN INCLUDING THE FOLLOWING 

for the period ending: October 31, 2022 

 

FEES 

Oct-14-22  Conference call in respect of receivership and sale;  0.30  LMW 

Oct-18-22  Emails with N. Renner;  0.10  LMW 

Oct-21-22  Attend conference call with secured creditor regarding potential 

filing and stalking horse; 

 0.70  LMW 

Oct-24-22  Email to A. Overton regarding documents to be reviewed in respect 

of stalking horse bid; discuss same with A. Overton; 

 0.40  LMW 

   Review purchase, supply and security documents for Westoak; email 

to L. Williams regarding same; 

 0.50  AWO 

Oct-26-22  Emails in respect of original sale documents; emails with J. Parisi in 

respect of potential SISP terms; 

 0.30  LMW 

   Draft summary of agreement and amendment provisions;  0.90  AWO 

Oct-31-22  Emails in respect of pre-filing report;  0.10  LMW 

And to all other necessary telephone communications, attendances and correspondence with respect to the 

conduct of this matter. 

 

Lawyer  Hours  Rate  Amount 

 

Leanne M. Williams  1.90  $850.00  $1,615.00 

Alexander Overton  1.40  $400.00  $560.00 
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Total Fees  $2,175.00 

HST (@ 13%) on Fees  $282.75 

 

Total Fees and HST  $2,457.75 

 

TOTAL NOW DUE  $2,457.75 
 

THORNTON GROUT FINNIGAN LLP 

 

  

Per:  Alexander Overton  

 
E.& O.E. 

GST/HST #87042 1039 RT0001   * GST/HST Exempt 

 
Terms:  Payment due upon receipt.  Any disbursements not posted to your account on the date of this statement will be billed later.  In accordance with 
Section 33 of The Solicitor's Act, interest will be charged at the rate of 4.00% per annum on unpaid fees, charges or disbursements calculated from a date that 

is one month after this Statement is delivered. 
 

Payment can be made to us by: 

1. Cheque Payable to Thornton Grout Finnigan LLP or 

2. EFT or Wire Transfer to: 

     Account No. 027779-001 

     Transit No. 10532 

     Institution No. 016 (HSBC Bank Canada) 

     Account Name - Thornton Grout Finnigan LLP 

     Address of Bank - 111 Yonge Street, Toronto, Ontario M5C 1W4 

     Name of Bank - HSBC Bank Canada 

     SwiftCode:  HKBCCATT 

     Attention:  Credit Services Department 

     Please send remittance advice to ychiu@tgf.ca 
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BDO Canada Limited  December 13, 2022 
20 Wellington Street East 
Suite 500 
Toronto, ON  M5E 1C5 
 
Attention: Josie Parisi  Invoice No.  39000 

File No.  1390-014 
 
 
RE:  Westoak Naturals Inc. - Restructuring 
 
TO ALL PROFESSIONAL SERVICES RENDERED HEREIN INCLUDING THE FOLLOWING for the 
period ending: November 30, 2022 
 
FEES 
 
Nov-01-22  Telephone call with N. Renner in respect of status of materials and timing 

of filing; email to N. Renner regarding same; briefly review prefiling report 
and emails regarding same; emails in respect of SISP timing; 
 

 0.80  LMW 

Nov-02-22  Emails in respect of SISP and stalking horse; briefly review stalking horse 
agreement; 
 

 0.40  LMW 

Nov-03-22  Emails in respect of SISP and stalking horse; emails regarding court 
materials; emails regarding quantum of Charges; 
 

 0.60  LMW 

Nov-04-22  Conference call with N. Renner and J. Parisi in respect of materials and 
next steps; review and revise Notice of Application; prepare SSP; emails in 
respect of BDO consent; review revisions to SSP from N. Renner; 
 

 1.80  LMW 

Nov-06-22  Revise SISP; emails in respect of hearing of application; review application 
materials; review and revise draft Report; 
 

 2.60  LMW 

Nov-07-22  Review revised stalking horse agreement; emails regarding same; emails in 
respect of request for case conference; telephone call with N. Renner; 
 

 0.70  LMW 

   Call with L. Williams regarding motion materials; 
 

 0.10  AWO 

   Prepare motion materials; 
 

 0.60  AWO 

Nov-08-22  Emails in respect of stalking horse; emails regarding draft materials; review 
and revise same; telephone calls in respect of motion materials; 
 

 0.90  LMW 

  Prepare motion materials; 
 

 1.30  AWO 

Nov-09-22  Emails in respect of stalking horse agreement; emails in respect of case 
conference; further revise draft Report; emails with J. Parisi; emails 

 1.80  LMW 
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regarding factum; finalize draft order; 
 

Nov-10-22  Emails in respect of court materials; finalize draft Report; review and revise 
draft Notice of Motion; review and revise draft appointment order; finalize 
Court materials; emails regarding same; 
 

 1.90  LMW 

   Draft factum for SSP motion; 
 

 2.00  AWO 

   Finalize motion record materials; 
 

 2.30  AWO 

  Review Westoak Notice of Motion; review motion record; comments to A. 
Overton regarding same; attend to matters regarding access to file in 
CaseLines; 
 

 1.00  RGM 

Nov-11-22  Emails in respect of draft Appointment Order; emails in respect of hearing; 
emails regarding case conference; review factum of Applicant; 
 

 0.90  LMW 

   Review of affidavit of service; 
 

 0.10  AWO 

Nov-12-22  Review and revise factum; 
 

 0.50  LMW 

   Revisions to factum; email with L. Williams; 
 

 0.30  AWO 

Nov-14-22  Emails in respect of upcoming hearing; 
 

 0.20  LMW 

   Upload and hyperlink materials to CaseLines; review of affidavit of service; 
 

 0.20  AWO 

   Email from A. Overton regarding documents uploaded into CaseLines and 
hyperlinking factum references to motion record; review documents 
uploaded; call with A. Overton regarding hyperlinking; 
 

 0.40  RGM 

Nov-15-22  Emails in respect of draft order; prepare for and attend hearing; emails 
regarding orders; telephone call from and to N. Renner regarding next 
steps; 
 

 1.50  LMW 

   Revisions to draft order; 
 

 0.10  AWO 

Nov-16-22  Emails in respect of signed order; emails with J. Russo; 
 

 0.30  LMW 

Nov-17-22  Emails regarding issued order; review endorsement; discuss trademark 
application with N. Renner; emails regarding creditor information; 
 

 0.40  LMW 

Nov-18-22  Emails in respect of motion to approve sale; emails in respect of creditors; 
conference call with company in respect of assets and sale process; 
 

 0.20  LMW 

Nov-21-22  Emails in respect of timing of sale approval hearing; emails in respect of 
issuance of orders; emails with J. Parisi in respect of information requested 
from company; 
 

 0.50  LMW 

   Emails with L. Williams regarding court dates in December; emails with 
Commercial List regarding same; prepare court request form; attend to 
issue Orders made on November 15; 
 

 1.10  RGM 
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Nov-22-22  Emails in respect of sales process and documents to be delivered by debtor; 
 

 0.20  LMW 

Nov-23-22  Emails in respect of lack of information received from debtor and status of 
sale process; 
 

 0.40  LMW 

Nov-24-22  Emails in respect of requested information from debtor; telephone call with 
N. Renner regarding same; emails with J. Parisi; 
 

 0.60  LMW 

Nov-25-22  Telephone call with BDO in respect of sale process and timing of 
milestones; email to N. Renner regarding same; emails in respect of 
packaging designs; emails regarding court availability; 
 

 0.70  LMW 

Nov-28-22  Emails in respect of timing of sale approval motion; emails regarding court 
availability; emails regarding sale documents; 
 

 0.40  LMW 

   Emails with Commercial List clerk regarding motions on December 15 and 
20 and new dates; call with M. Magni regarding same; 
 

 0.30  RGM 

Nov-29-22  Review and revise process letter; emails regarding court scheduling; 
 

 0.60  LMW 

And to all other necessary telephone communications, attendances and correspondence with respect to the conduct 
of this matter. 
 
 

Lawyer  Hours  Rate  Amount 
Leanne M. Williams  18.90  $850.00  $16,065.00 
Alexander Overton  7.00  $400.00  $2,800.00 
Roxana Manea (Law Clerk)  2.80  $325.00  $910.00 

 
Total Fees  $19,775.00 
HST (@ 13%) on Fees  $2,570.75 
 
Total Fees and HST  $22,345.75 
 
TOTAL NOW DUE  $22,345.75 
 
 
THORNTON GROUT FINNIGAN LLP 

 
Per:  Alexander Overton 
 
E.& O.E. 
GST/HST #87042 1039 RT0001   * GST/HST Exempt 

 
Terms:  Payment due upon receipt.  Any disbursements not posted to your account on the date of this statement will be billed later.  In accordance with 
Section 33 of The Solicitor's Act, interest will be charged at the rate of 4.00% per annum on unpaid fees, charges or disbursements calculated from a date that 
is one month after this Statement is delivered. 
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Payment can be made to us by: 
1. Cheque Payable to Thornton Grout Finnigan LLP or 
2. EFT or Wire Transfer to: 
     Account No. 027779-001 
     Transit No. 10532 
     Institution No. 016 (HSBC Bank Canada) 
     Account Name - Thornton Grout Finnigan LLP 
     Address of Bank - 111 Yonge Street, Toronto, Ontario M5C 1W4 
     Name of Bank - HSBC Bank Canada 
     SwiftCode:  HKBCCATT 
     Attention:  Credit Services Department 
     Please send remittance advice to ychiu@tgf.ca 
 
 



 

 

 

 

 

 

BDO Canada Limited  December 30, 2022 

20 Wellington Street East 

Suite 500 

Toronto, ON 

M5E 1C5 

Canada 

 

Attention: Josie Parisi  Invoice No.  39077 

File No.  1390-014 

 

 

RE:  Westoak Naturals Inc. - Restructuring 

 

TO ALL PROFESSIONAL SERVICES RENDERED HEREIN INCLUDING THE FOLLOWING 

for the period ending: December 30, 2022 

 

FEES 

Dec-02-22  Emails with J. Parisi in respect of stalking horse;  0.30  LMW 

Dec-03-22  Emails in respect of sales process;  0.20  LMW 

Dec-05-22  Emails in respect of documents to be provided by debtor; emails in 

respect of interest in assets and potential buyer; 

 0.30  LMW 

Dec-07-22  Emails in respect of request from potential bidder;  0.20  LMW 

Dec-08-22  Emails in respect of potential bidder;  0.20  LMW 

Dec-09-22  Emails in respect of information requested from debtor;  0.20  LMW 

Dec-10-22  Emails in respect of discussion with debtor;  0.20  LMW 

Dec-20-22  Emails in respect of outcome of sale process;  0.20  LMW 

Dec-29-22  Emails in respect of outcome of sales process; prepare security 

opinion; emails regarding draft report; review and revise report; 

 3.60  LMW 

And to all other necessary telephone communications, attendances and correspondence with respect to the 

conduct of this matter. 

 

Lawyer  Hours  Rate  Amount 

Leanne M. Williams  5.40  $850.00  $4,590.00 

 

Total Fees  $4,590.00 

HST (@ 13%) on Fees  $596.70 

 

Total Fees and HST  $5,186.70 
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DISBURSEMENTS 

Computer Research  $26.27 

Filing of Motion Record*  $320.00 

 

Total Taxable Disbursements  $26.27 

HST (@ 13%) on Taxable Disbursements  $3.42 

 

Total *Non-Taxable Disbursements  $320.00 

Total Disbursements and HST  $349.69 

 

TOTAL NOW DUE  $5,536.39 

 

THORNTON GROUT FINNIGAN LLP 

 

  

Per:  Leanne Williams 
 

E.& O.E. 
GST/HST #87042 1039 RT0001   * GST/HST Exempt 

 

Terms:  Payment due upon receipt.  Any disbursements not posted to your account on the date of this statement will be billed later.  In accordance with 
Section 33 of The Solicitor's Act, interest will be charged at the rate of 4.00% per annum on unpaid fees, charges or disbursements calculated from a date that 

is one month after this Statement is delivered. 

 

Payment can be made to us by: 

1. Cheque Payable to Thornton Grout Finnigan LLP or 

2. EFT or Wire Transfer to: 

     Account No. 027779-001 

     Transit No. 10532 

     Institution No. 016 (HSBC Bank Canada) 

     Account Name - Thornton Grout Finnigan LLP 

     Address of Bank - 111 Yonge Street, Toronto, Ontario M5C 1W4 

     Name of Bank - HSBC Bank Canada 

     SwiftCode:  HKBCCATT 

     Attention:  Credit Services Department 

     Please send remittance advice to ychiu@tgf.ca 

 
 



Exhibit "B"

Summary of total professional fees by invoice for the period: October 14, 2022 to December 29, 2022

Bill of Costs / 
Invoice #

Period of Service
Total 
Hours

Fees Disb. HST
Total (Fees, Tax, 

Disb.)

Average 
Hourly 
Rate

Inv. #38931 For period ended Oct 
31, 2022 3.3 2,175.00$      -$              282.75$          2,457.75$          659.09$    

Inv. #39000 For period ended Nov 
30, 2022 28.7 19,775.00$    -$              2,570.75$      22,345.75$        689.02$    

Inv. #39077 For period ended 
Dec. 29, 2022 5.4 4,590.00$      346.27$        600.12$          5,536.39$          850.00$    

TOTALS: 37.4 26,540.00$    346.27$        3,453.62$      30,339.89$        



Exhibit "C"

Legal Professional Position Year of Call Rate/hour 2022 Hours Billed
Leanne M. Williams Partner 1999 850.00$                   26.20                   
Alexander Overton Associate 2022 400.00$                   8.40                     
Roxana Manea Law clerk N/A 325.00$                   2.80                     

Total: 37.40                   

Summary of total professional fees by position - period: October 14, 2022 to December 29, 2022



 

 
 

APPLICATION UNDER Section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended, and Section 243 of the Bankruptcy and 
Insolvency Act, c. C.43, as amended 

AVENA FOODS LIMITED 

Applicant 

- and - WESTOAK NATURALS INC. 

Respondent 

  
Court File No. CV-22-00689769-00CL 

 ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto, Ontario 

 
AFFIDAVIT OF LEANNE M. WILLIAMS 

(Sworn December 30, 2022) 

 Thornton Grout Finnigan LLP 
TD West Tower, Toronto-Dominion Centre 
100 Wellington Street West, Suite 3200 
Toronto, ON  M5K 1K7 
Fax: (416) 304-1313 
 

Leanne M. Williams (LSO# 41877E) 
Email: lwilliams@tgf.ca  
Tel: (416) 304-0060 
 

Alexander Overton (LSO# 84789P) 
Email: aoverton@tgf.ca  
Tel: (416) 304-0815 
 
Lawyers for the Court-appointed Receiver, 
BDO Canada Limited 
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Court File No. CV-22-00689769-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

THE HONOURABLE  

JUSTICE CONWAY  

 

) 

) 

) 

WEDNESDAY, THE 4TH  

DAY OF JANUARY, 2023 

 
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, 
and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,  

as amended 
B E T W E E N: 

AVENA FOODS LIMITED 
Applicant 

- and – 
 

WESTOAK NATURALS INC. 
Respondent 

 

VESTING ORDER 

THIS MOTION made by BDO Canada Limited, in its capacity as the Court-appointed 

receiver and manager (in such capacities, the “Receiver”), without security, of certain of the assets 

of the Westoak Naturals Inc. (the “Respondent”) for an order, inter alia, vesting all of the 

Respondent’s right, title and interest in and to the assets (the “Purchased Assets”) described in 

the asset purchase agreement dated November 9, 2022 (the “Sale Agreement”) in Avena Foods 

Limited (the “Purchaser”) was heard this day by videoconference in Toronto, Ontario, in 

accordance with the Guidelines to Determine Mode of Proceeding in Civil Proceedings, effective 

April 19, 2022. 
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ON READING the Final Report of the Receiver dated December 30, 2022 (the “Final 

Report”) and the Appendices thereto and on hearing the submissions of counsel for the Receiver 

and the Purchaser, and such other parties listed on the counsel slip, no one else appearing although 

duly served as appears from the Affidavit of Service of Alexander Overton sworn December 30, 

2022. 

SERVICE AND DEFINITIONS 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record herein is hereby abridged and validated such that this Motion is properly returnable today, 

hereby dispenses with further service thereof, and authorizes substitute service via electronic mail.   

2. THIS COURT ORDERS that capitalized terms used in this Order and not otherwise 

defined herein shall have the meanings ascribed to them in the Final Report. 

VESTING OF PURCHASED ASSETS 

3. THIS COURT AUTHORIZES AND DIRECTS the Receiver to take such additional 

steps and execute such additional documents as may be necessary or desirable for the completion 

of the transaction contemplated by Sale Agreement and for the conveyance of the Purchased Assets 

to the Purchaser. 

4. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule “A” hereto (the 

“Receiver’s Certificate”), all of the Respondent’s right, title and interest in and to the Purchased 

Assets described in the Sale Agreement shall vest absolutely in the Purchaser, free and clear of 

and from any and all security interests (whether contractual, statutory, or otherwise), hypothecs, 

mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, executions, 
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levies, charges, or other financial or monetary claims, whether or not they have attached or been 

perfected, registered or filed and whether secured, unsecured or otherwise (collectively, the 

"Claims") including, without limiting the generality of the foregoing: (i) any encumbrances or 

charges created by the Order of the Honourable Justice Osbourne dated November 15, 2022; (ii) 

all charges, security interests or claims evidenced by registrations pursuant to the Personal 

Property Security Act (Ontario) or any other personal property registry system other than 

registrations in favour of the Applicant; (all of which are collectively referred to as the 

"Encumbrances"); (iii) any claims associated with the Only Oak IP, including any trademark 

application in respect thereto; and, for greater certainty, this Court orders that all of the 

Encumbrances affecting or relating to the Purchased Assets are hereby expunged and discharged 

as against the Purchased Assets. 

5. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof. 

6. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Respondent and any bankruptcy 

order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of the Respondent; 

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on any 

trustee in bankruptcy that may be appointed in respect of the Respondent and shall not be void or 

voidable by creditors of the Respondent, nor shall it constitute nor be deemed to be a fraudulent 
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preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable 

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or 

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to 

any applicable federal or provincial legislation. 

 
GENERAL 

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or outside of Canada to give effect 

to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  All 

courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to make 

such orders and to provide such assistance to the Receiver, as an officer of this Court, as may be 

necessary or desirable to give effect to this Order or to assist the Receiver and its agents in carrying 

out the terms of this Order. 

8. THIS COURT ORDERS that this Order is and all of its provisions are effective as of 

12:01 a.m. Toronto time on the date of this Order, and this Order is enforceable without the need 

for entry and filing.  

 
 

__________________________________ 



 

 

Schedule A – Form of Receiver’s Certificate 

Court File No. CV-22-00689769-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, 
and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,  

as amended 
B E T W E E N: 

AVENA FOODS LIMITED 
Applicant 

- and – 
 

WESTOAK NATURALS INC. 
Respondent 

 
RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable Justice Osborne of the Ontario Superior Court of 

Justice (the “Court”) dated November 15, 2022 (the “Appointment Order”), BDO Canada 

Limited (“BDO”) was appointed as the receiver (the “Receiver”), without security, of certain 

assets of Westoak Naturals Inc. (the “Respondent”). 

B. Pursuant to an Order of the Court dated January 4, 2023, the Court approved the vesting in 

Avena Foods Limited (“Avena”) of the Respondent’s right, title and interest in and to the 

Purchased Assets (as defined in the Stalking Horse Agreement) pursuant to the asset purchase 

agreement made as of November 9, 2022 (the “Sale Agreement”) between the Receiver and 

Avena (the “Purchaser”), which vesting is to be effective with respect to the Purchased Assets 

upon the delivery by the Receiver to the Purchaser of a certificate confirming (i) the payment by 

the Purchaser of the amounts owing pursuant to paragraphs 16 and 19 of the Appointment Order; 

(ii) that the conditions to Closing as set out in Article 4 of the Sale Agreement have been satisfied 
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or waived by the Receiver and the Purchaser; and (iii) the Transaction has been completed to the 

satisfaction of the Receiver. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Sale Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Purchaser has paid and the Receiver has received any and all amounts owing pursuant 

to paragraphs 16 and 19 of the Appointment Order; 

2. The conditions to Closing as set out in Article 4 of the Sale Agreement have been satisfied 

or waived by the Receiver and the Purchaser; and  

3. The Transaction has been completed to the satisfaction of the Receiver. 

This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE]. 

 

 BDO CANADA LIMITED, in its capacity as 
Receiver of certain assets of the Respondent, 
and not in its personal capacity 

  Per:  

   Name:  

   Title:  

 

  



 

 

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, and in the matter of Section 243(1) of the 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended 

AVENA FOODS LIMITED 

Applicant 

- and - WESTOAK NATURALS INC. 
 

Respondent 

 Court File No. CV-22-00689769-00CL 

 ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto, Ontario 

 
VESTING ORDER 

 Thornton Grout Finnigan LLP 
TD West Tower, Toronto-Dominion Centre 
100 Wellington Street West, Suite 3200 
Toronto, ON  M5K 1K7 
Fax: (416) 304-1313 
 

Leanne M. Williams (LSO# 41877E) 
Email: lwilliams@tgf.ca  
Tel: (416) 304-0060 
 

Alexander Overton (LSO# 84789P) 
Email: aoverton@tgf.ca  
Tel: (416) 304-0815 
 
Lawyers for the Receiver 
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Court File No. CV-22-00689769-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

THE HONOURABLE  

JUSTICE CONWAY  

 

) 

) 

) 

WEDNESDAY, THE 4TH  

DAY OF JANUARY, 2023 

 
IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, 
and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,  

as amended 
B E T W E E N: 

AVENA FOODS LIMITED 
Applicant 

- and – 
 

WESTOAK NATURALS INC. 
Respondent 

 

ORDER 
(Re: Approval of Activities, Fees and Discharge of the Receiver) 

THIS MOTION made by BDO Canada Limited (“BDO”), in its capacity as the Court-

appointed receiver and manager (in such capacities, the “Receiver”), without security, of certain 

of the assets of the Westoak Naturals Inc. (the “Property”) for an order: (i) approving the Final 

Report of the Receiver dated December 30, 2022 (the “Final Report”), and the activities, decisions 

and conduct of the Receiver set out therein; (ii) approving the fees and disbursements of the 

Receiver and its counsel; and (iii) discharging the Receiver upon the filing of a certificate of the 

Receiver, was heard this day by videoconference in Toronto, Ontario, in accordance with the 

Guidelines to Determine Mode of Proceeding in Civil Proceedings, effective April 19, 2022. 
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ON READING the Final Report and the Appendices thereto, the Fee Affidavit of Josie 

Parisi sworn December 30, 2022 (the “Parisi Affidavit”) and the Fee Affidavit of Leanne 

Williams sworn December 30, 2022 (the “Williams Affidavit”), and on hearing the submissions 

of counsel for the Receiver and the Purchaser, and such other parties listed on the counsel slip, no 

one else appearing although duly served as appears from the Affidavit of Service of Alexander 

Overton sworn December 30, 2022. 

SERVICE AND DEFINITIONS 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record herein is hereby abridged and validated such that this Motion is properly returnable today, 

hereby dispenses with further service thereof, and authorizes substitute service via electronic mail.   

2. THIS COURT ORDERS that capitalized terms used in this Order and not otherwise 

defined herein shall have the meanings ascribed to them in the Final Report. 

APPROVAL OF ACTIVITIES OF THE RECEIVER 

3. THIS COURT ORDERS that the Final Report and the activities, decisions and conduct 

of the Receiver as set out therein, are hereby authorized and approved, provided however that only 

the Receiver in its personal capacity and only with respect to its own personal liability, shall be 

entitled to rely upon or utilize in any way such approvals. 

APPROVAL OF FEES OF THE RECEIVER AND ITS COUNSEL 

4. THIS COURT ORDERS that the professional fees and disbursements of the Receiver for 

the period between October 21, 2022 and December 30, 2022 as set out in the Parisi Affidavit 

attached as Appendix “C” to the Final Report, are hereby approved.  
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5. THIS COURT ORDERS that the professional fees and disbursements of Thornton Grout 

Finnigan LLP, counsel to the Receiver, for the period between October 14, 2022 and December 

29, 2022 as set out in the Williams Affidavit attached as Appendix “D” to the Final Report, are 

hereby approved. 

6. THIS COURT ORDERS that the professional fees and disbursements of the Receiver 

and TGF, estimated not to exceed $15,000 in the aggregate, for the completion of the remaining 

activities in connection with these remaining receivership proceedings are hereby approved.  

DISCHARGE AND RELEASE OF THE RECEIVER 

7. THIS COURT ORDERS that upon the Receiver serving the Service List with a certificate 

in the form attached hereto as Schedule “A” (the “Discharge Certificate”), with the filing of such 

certificate with the Court to follow as soon as practicable, the Receiver shall be discharged as 

Receiver of the Property, provided, that notwithstanding its discharge herein, the Receiver shall 

continue to have the benefit of the provisions of all Orders made in this proceeding, including all 

approvals, protections and stays of proceedings in favour of BDO in its capacity as Receiver. 

8. THIS COURT ORDERS AND DECLARES that, upon delivery of the Discharge 

Certificate in accordance with the preceding paragraph, BDO is hereby released and discharged 

from any and all liability that BDO now has or may hereafter have by reason of, or in any way 

arising out of, the acts or omissions of BDO while acting in its capacity as Receiver of the Property 

herein, save and except for any gross negligence or wilful misconduct on the Receiver’s part. 
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GENERAL 

9. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

10. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or outside of Canada to give effect 

to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  All 

courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to make 

such orders and to provide such assistance to the Receiver, as an officer of this Court, as may be 

necessary or desirable to give effect to this Order or to assist the Receiver and its agents in carrying 

out the terms of this Order. 

 
 

____________________________ 
 
 

 



 

 

Schedule “A” – Form of Receiver’s Discharge Certificate 

Court File No. CV-22-00689769-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

IN THE MATTER OF Section 101 of the Courts of Justice Act, R.S.O. 1990 c.C.43, as amended, 
and in the matter of Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,  

as amended 
B E T W E E N: 

AVENA FOODS LIMITED 
Applicant 

- and – 
 

WESTOAK NATURALS INC. 
Respondent 

 
RECEIVER’S DISCHARGE CERTIFICATE 

RECITALS 

1. Pursuant to an application by Avena Foods Limited under section 243(1) of the Bankruptcy 

and Insolvency Act, R.S.C. 1985, c. B-3, as amended, and section 101 of the Courts of 

Justice Act, and the Order (appointing Receiver) of the Ontario Superior Court of Justice 

(Commercial List) (the “Court”) dated November 15, 2022, BDO Canada Limited 

(“BDO”) was appointed as Receiver of certain assets (the “Property”) of Westoak 

Naturals Inc. (the “Company”).  

2. Pursuant to an Order of the Court dated January 4, 2023 (the “Discharge Order”), BDO 

was to be discharged as Receiver of the Property effective upon the delivery by the 

Receiver to the Service List of a certificate confirming that all matters to be attended to in 

connection with the receivership have been completed to the satisfaction of the Receiver. 
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THE RECEIVER CERTIFIES the following: 

(a) all matters, if any, to be attended to in connection with the receivership of the 

Property have been completed to the satisfaction of the Receiver; and 

(b) this Certificate was served by the Receiver on the Service List on the _____ day of 

________________, 2023 at __________ [time], and the filing of this Certificate 

with the Court will follow as soon as practicable.  

BDO Canada Limited, solely in its capacity 
as Receiver of certain assets of the 
Respondent and not in its personal capacity 
 
 
 
 
______________________________ 

       Name: 
       Title: 
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