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ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
B E T W E E N:
GRACE ADSHADE, BEAVER VALLEY HOLDINGS LIMITED and
PREMIERE SELF STORAGE INC.
Applicants
and

TDCI BRACEBRIDGE INC., CLIVE FIGUEIRA and CAROL TARBACK
Respondents

AMENDED NOTICE OF MOTION
The Applicant will make a Motion to a Judge presiding over the Commercial List on
_______________ at 10:00 a.m., or as soon after that time as the Motion can be heard at
the court house, 330 University Avenue, 7th Floor, Toronto, Ontario, M5G 1R7.
PROPOSED METHOD OF HEARING: The Motion is to be heard
[ ]

in writing under subrule 37.12.1(1);

[ ]

in writing as an opposed motion under subrule 37.12.1(4);

[X]

orally.

THE MOTION IS FOR
(a)

An Order abridging the time for service and hearing of this motion;

(b)

An Order that the closing of the sale of TDCI Bracebridge Inc. (“TDCI”)
premises and property located at 354 Ecclestone Drive, Bracebridge
Ontario by the Receiver to Sancus Properties Ltd. be extended until such
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-2time as the relief set out in this motion is granted, or until such time as
Premiere Self Storage Inc. (“Premiere”) is able to remove its assets from
TDCI’s premises.
(c)

An Order and Declaration that the written notice provided to the storage
locker tenants of Premiere located at the TDCI premises at 354 Ecclestone
Drive, Bracebridge Ontario, via email and / or regular letter mail is effective
termination of the storage tenancy agreements with each tenant as of
September 11, 2015 and that Premiere ceases to have any further
obligation to the storage tenants as of September 11, 2015 and shall have
no further liability or obligation with respect to any goods, chattels or items
not removed from Premiere’s storage lockers by September 11, 2015;

(d)

An Order and Declaration that the Receiver and the prospective purchaser
of TDCI’s property and premises, Sancus Properties Ltd. and all of its
representatives, particularly Norma Jean Walton, as well as its successors
and assigns, shall provide Premiere with full access to the premises and
shall provide such cooperation and assistance as is necessary to permit
Premiere and the storage locker tenants to be able to remove their
belongings and assets from the lockers and shall not hinder, restrain, or
block access to the lockers, or ingress and egress to the TDCI building to
access the storage lockers or for the removal of the lockers and Premiere’s
assets, or in any manner interfere

with Premiere or Premiere’s

representatives in their attempts to remove any of Premiere’s assets from
the TDCI building and premises located at 345 Ecclestone Drive,
Bracebridge, Ontario.
(e)

An Order that Melvin Eisen shall also be bound by the terms of the Order
requested above in relation to the Receiver and Sancus Properties Ltd.
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An Order barring Clive Figueira from entering into or onto the building
located at 345 Ecclestone Drive, Bracebridge, Ontario until such time as
Premiere has removed all of its assets from the premises and that Clive
Figueira shall not have any contact with any of Premiere’s customers,
clients, assets or representatives.

(g)

An Order that local police services shall provide such assistance as may be
required or necessary to give effect to the Orders requested.

(h)

Costs of this Motion on a substantial indemnity basis.

(i)

Such further and other Relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:
(a)

The Reasons of Justice Pattillo dated February 27, 2015 and findings of fact as
contained therein.

(b)

Order of Justice Pattillo dated February 27, 2015 appointing BDO Canada Ltd.
as Receiver of TDCI.

(c)

Reports of BDO further to the Order of Justice Pattillo dated September 11,
2014, prior to being appointed Receiver and reports of BDO after being
appointed Receiver.

(d)

Motion Record of the Receiver for motion returnable July 30, 2015 to approve
sale of TDCI property.

(e)

By Order of Justice Spence dated July 30, 2015, the Court approved the sale
of the Property by BDO Canada Limited in its capacity as the Court-appointed
receiver (the “Receiver”) and Sancus Properties Ltd. (the “Purchaser”) in
the agreement of purchase and sale (the “Sale Agreement”). The sale will
close on August 17, 2015.
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The Receiver and the Purchaser waived the condition in the Sale Agreement
to require the parties to agree to the purchase of Premiere as a condition of
closing.

(g)

Premiere and TDCI are separate corporate entities, and as the Receiver only
had the authority to sell the assets of TDCI, the Receiver did not agree to sell
Premiere in the Sale Agreement. Premiere’s business does not form a part of
TDCI’s business assets.

(h)

Premiere and TDCI were operated jointly through the prior tenure of their
operations. As part of the Receiver’s mandate, given the conduct of Clive
Figueira in the operation of Premiere and TDCI, the Receiver was to untangle
the operations of Premiere from TDCI to allow Premiere to operate as a
standalone entity.

(i)

Premiere is owned by Beaver Valley Holdings Ltd. which is solely owned by
Grace Adshade.

(j)

In its report provided to the court on the sale approval motion, the Receiver
determined that it was not feasible for Premiere to be operated from the TDCI
premises as a standalone entity because of the space required for offices and
access to the storage lockers.

(k)

As is set out in the Receiver’s report and as was part of the Sale Agreement,
the Purchaser was to make arrangements directly with Premiere and its owner
to affect a sale of Premiere to the Purchaser.

(l)

As the sole owner of Premiere, Ms. Adshade attempted to negotiate in good
faith with the Purchaser on reasonable terms to sell Premiere’s business and
assets.

(m)

The Purchaser did not negotiate in good faith, and as a result, the negotiations
to sell Premiere to the Purchaser have failed.
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During the course of the negotiations, and after the condition to complete an
agreement with Premiere was waived, the Purchaser’s representative, Norma
Walton, has been on site at TDCI’s premises despite being advised that she is
trespassing and had no right to be on the premises or to be involved in
Premiere’s business,

(o)

Ms. Walton, without permission or authority has sought and obtained details of
Premiere’s confidential client list and data as contained on its E-move software
and has directly engaged with Premiere’s clients and has advised them of
words to the effect that she is the new owner and that things will be operating
as before.

(p)

These representations are false. The Purchaser and Ms. Walton have been
expressly advised of Premiere’s intention to remove its assets upon
notification to the tenants to permit the tenants a reasonable opportunity to
remove their belongings.

(q)

These statements, in addition to giving great concern to Premiere as to the
possible future conduct of the Purchaser as Premiere attempts to remove its
assets, also prejudices Premiere in provide a clear message to the tenants
and to providing them with proper notice.

(r)

Ms. Walton also appears to have been in communication with Clive Figueira
and statements have been attributed to Mr. Figueira from employees and the
public that he has advised that he will be operating Premiere in the next couple
of weeks.

(s)

While the Receiver was operating Premiere and TDCI businesses, it entered
into numerous storage rental agreements for the storage lockers, some of
which extend for several months, including past the suggested closing date for
the sale of TDCI’s premises. The funds obtained from these agreements were
used to fund TDCI and the Receivership.
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Premiere will be greatly prejudiced if the sale of TDCI’s property is permitted to
close and Premiere has not completed the removal of its assets from the
Premises.

(u)

Every indication is that the Purchaser has not and will not act in good faith and
will interfere with Premiere’s ability to terminate the storage locker tenancies
and in the removal of Premiere’s assets from the building to which Premiere
requires access to gain entry to its lockers.

(v)

There is currently no commercial subsisting lease agreement between
Premiere and TDCI and no lease agreement with the Purchaser.

(w)

Based on Mr. Figueira’s past conduct, the lack of good faith in the negotiations
with the Purchaser, and the conduct in of Ms. Walton, Premiere has real and
urgent concerns that need to be addressed by the requested Orders.

(x)

Premiere has been placed in an untenable situation as it is not in a position to
be able to remove its assets from the premises prior to closing as it need to
provide notice to the storage locker tenants prior to removing the storage
lockers.

(y)

But for the requirement to provide notice, Premiere could have its assets
removed quickly.

(z)

Premiere has been placed in this situation as a result of the Receivership and
the income generated from the storage lockers was a significant benefit to the
Receiver.

(aa)

Premiere is of the view that the Commercial Tenancies Act requires Premiere
to provide its tenants with at least 30 days’ notice to terminate the storage
locker tenancies. It could be argued that the term might be longer in relation to
specific lockers but this would create a further untenable situation for Premiere
which needs to remove all of the lockers at the same time as they are joined
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order to complete the removal of the storage lockers.
(bb)

Premiere has issued a notice to all storage lockers tenants advising them that
Premiere is closing its operations at 345 Ecclestone Drive and that it requires
the tenants to remove their belongings from the lockers by September 11,
2015 and that the lockers will be removed after that date. This notice has been
sent electronically to all tenants accessing Premiere’s “E-move” software
system who have provided electronic means to contact them.

Of the

remaining tenants who have not provided electronic means of contact,
Premiere has provided written notice via regular letter mail. The Notice has
also been posted on site at 345 Eccelstone Drive and on the Premiere website.
Premiere’s representatives will also attempt to contact storage tenants directly
via telephone or any other available means of contact for those tenants who do
not respond to the notice.
(cc)

Premiere must be granted sufficient time to remove its lockers from the
property and requires the assistance of the court to do so in an orderly manner
that permits notice to the storage locker tenants.

(dd)

The Commercial Tenancies Act, R.S.O. 1990, c. L.7, section 28.

(ee)

The Orders of Justice Pattillo.

(ff)

The Order of Justice Spence dated July 30, 2015.

(gg)

Such further and other grounds as the lawyers may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
Motion:
(a)

The Order of Justice Spence dated July 30, 2015;

(b)

Prior Order of the Court in this matter,
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Reports of the Receiver and material filed on the motion to approve the
sale;

(d)

The Affidavit of Holly LeValliant, sworn ______; and

(e)

Such further and other evidence as the lawyers may advise and this
Honourable Court permit.

BASMAN SMITH LLP
Barristers & Solicitors
1 Dundas Street West
Suite 2400, Box 37
Toronto ON M5G 1Z3
Kevin W. Fisher
LSUC No. 38213C
Tel: (416) 860-1932
Fax: (416) 860-1933
Lawyers for the Applicants
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-9TO:

CASSELS BROCK & BLACKWELL LLP
40 King Street West
Suite 2100, Scotia Plaza
Toronto, ON M5H 3C2
David Ward
Tel: (416) 869-5960
Fax: (416) 640-3154
Email: dward@casselsbrock.com
Lawyers for the Receiver, BDO Canada Limited

AND TO:

MELVYN D. EISEN
Barrister & Solicitor
70 Bond Street, Suite 200
Toronto, ON M5B 1X3
Tel: (416) 865-5321
Fax: (416) 366-3882
Email: meleisen@idirect.com

AND TO:

SHEPPARD BROWN
488 Huron Street
Toronto, ON M5R 2R3
Thomas M. Sheppard
Tel: (416) 966-6885
Fax: (416) 966-6837
Email: tsheppard@ssbrlaw.com
Lawyers for TDCI Bracebridge Inc.
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GOWLINGS LAFLEUR HENDERSON LLP
1 First Canadian Place
100 King Street West
Suite 600
Toronto, ON M5X 1G5
Clifford Cole
Tel: (416) 862-3631
Fax: (416) 863-3631
Email: cliffordcole@gowlings.com
Lawyers for Thomas M. Sheppard

AND TO:

ORMSTON LIST FRAWLEY LLP
40 University Avenue, Suite 720
Toronto, ON M5J 1T1
John P. Ormston
Tel : (416) 594-0791, ext. 111
Fax: (416) 594-9690
Email: jormston@olflaw.com
Lawyers for Carol Tarback
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Court File No. CV-14-10678-OOCL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
BETWEEN:
GRACE ADSHADE, BEAVER VALLEY HOLDINGS LIMITED
and PREMIERE SELF STORAGE INC.
Applicants
- and TDCI BRACEBRIDGE INC., CLIVE FIGUEIRA
and CAROL TARBACK
Respondents

AFFIDAVIT OF HOLLY LEVALLIANT

I, Holly LeValliant, of the City of Toronto, in the Province of Ontario, MAKE OATH
AND SAY AS FOLLOWS:
1 I am an associate with Basman Smith LLP, counsel for the Applicants, and I have
knowledge of the matters hereinafter sworn. Where information has been
obtained from others I do verily believe this information to be true.
2. The Applicants bring this Motion for
a. an Order that the closing of the sale of TDCI Bracebridge Inc. ("TDCI")
premises and property located at 354 Ecclestone Drive, Bracebridge,
Ontario be extended so that Premiere Self Storage Inc. ("Premiere") is
provided with the opportunity to remove its assets from TDCI's premises;
b. an Order that the written notice provided by Premiere to its storage tenants
is effective to end the tenancies as of September 11, 2015;
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-2c. an Order to allow Premiere to remove its assets from TDCI's property;
d. an Order that the prospective purchaser of TDCI's property shall provide
Premiere with full access to the property and cooperation to allow
Premiere to remove its assets;
e. an Order that Melvin Eisen shall be bound by the terms of the Order;
f. an Order barring Olive Figueira from entering the property until Premiere
has removed its assets from the property; and
g. an Order that the local police shall provide any assistance required to give
effect to the Order.
Background
3. Further to the reasons of Justice Pattillo dated February 27, 2015, the Receiver
was appointed for TDCI by the court. I attach a copy of Justice Pattillo's reasons
as Exhibit "1".
4. Justice Pattillo found that Olive Figueira and Carol Tarback took at least $2.5
million from TDCI's bank accounts and mortgage advances while using TOGl as
their personal cash machine. Justice Pattillo ordered judgment against Mr.
Figueira and Ms. Tarback that has not been paid.
5. Melvin Eisen is a lawyer, mortgage broker and is the registered holder of 2
mortgages over TDCI's properties. As set out in Justice Pattillo's reasons, Mr.
Eisen did not cooperate with the appointment of the Receiver. As further
confirmed in the Reports from BOO, due to that lack of cooperation from Mr.
Eisen, Mr. Figueira remained in control of TDCI and in the intervening period he
was able to remove substantial funds from IDOl.
6. Premiere is a company that rents self-storage lockers to its tenants. Premiere is
currently located in the property owned by TOO!.
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Figueira took steps to try and merge Premiere' business into TDCI and to try and
change TDCI contracts with its tenants to TDCI. He also had changed its bank
accounts so that all funds were directed to TDCI. In his reasons and Order
appointing the Receiver, Justice Pattillo also ordered that Premiere was to be
untangled from TDCI as a separate operating entity.
Events leading to this Motion
8. By Order of Justice Spence dated July 30, 2015, the Court approved the sale of
the TOOl's property by BDO Canada Limited in its capacity as the Courtappointed receiver (the "Receiver")

and Sancus Properties Ltd. (the

"Purchaser") in an agreement of purchase and sale (the "Sale Agreement"). I
attach a copy of the Order as Exhibit "2".
9. The Receiver and Purchaser waived the condition in the Sale Agreement to
require the parties to agree to the purchase of Premiere Self Storage Inc.
("Premiere"). In an email dated August 5, 2015, the Purchaser stated that they
were willing to waive the condition. I attach a copy of the email as Exhibit "3".
By email dated August 6, 2015, counsel to the Applicants confirmed that the
Receiver agreed to waive the condition. I attach a copy of the email as Exhibit

10.It is my belief that the sale is currently scheduled to close on August 17, 2015.
11.In its report provided to the court on the sale approval motion, the Receiver
determined that it was not feasible for Premiere to be operated from the TDCI
premises as a standalone entity because of the space required for offices and
access to the storage lockers.
12.1 am advised by Grace Adshade that her attempts at negotiating with the
Purchaser to sell her interest in Premiere have failed.
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occurred over email. I attach a copy of the email string dated from July 23, 2015
to July 30, 2015 as Exhibit "5".
14.In an email dated July 23, 2015, the Applicants' counsel advised the Purchaser
that Ms. Adshade was willing to accept an offer of $232,500 payable upon
closing.
15.In response, Ms. Walton stated in her email dated July 28, 2015 that the
Purchaser would only pay $232,500 if it could make payments over a period of
13 years at rate of $1,500 a month.
16.Ms. Adshade advised me that the Purchaser did not negotiate with her in good
faith. The Purchaser offered to buy Premiere over a thirteen year period, on an
interest-free basis. In an email dated July 29, 2015, Ms. Walton advised the
Applicants' counsel that the Purchaser was willing to pay $232,500 at a rate of
$1,500 a month until it was paid in full.
17.Ms. Adshade could not accept this offer as being reasonable, particularly in
relation to the business of Premiere which represented a significant amount of
the income generated at the TDCI building. She advised that the only alternative
to her in the circumstances where there was no viable offer and no viable means
to continue to run the business on the premises, as well as a complete lack of
trust in the Purchaser's representative, Norma Walton. Ms. Adshade, through
counsel, advised of the intention to remove Premiere's lockers and pedestal sign
from the property owned by TDCI. In an email dated July 30, 2015, counsel to
the Applicants advised the Purchaser that the Purchaser's proposed payment
terms over a thirteen year period were not viable under any circumstances. The
email further advised that if an acceptable agreement could not be reached by
Tuesday, August 4, 2015, then Premiere would begin notifying its tenants of the
need to remove their belongings so that the lockers can be removed.
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Receiver, it was therefore believed that it would be best to wait until after the
auction was completed before taking steps to remove Premiere's assets and to
give notice.
19.Ms. Adshade advised me that during the course of the negotiations, and after the
condition to complete an agreement with Premiere was waived, the Purchaser's
representative, Norma Walton, was on site at IDOl's premises despite being
advised that she is trespassing and has no right to be on the premises or to be
involved in Premiere's business.
20. Ms. Adshade advised me that Ms. Walton, without permission or authority, has
sought and obtained details of Premiere's confidential client list and data as
contained on its E-move software and has directly engaged with Premiere's
clients. I am advised that Ms. Walton and has told tenants of Premiere that she is
the new owner and that things will be operating as before.
21.These representations are false. I am advised by Ms. Adshade that the
Purchaser and Ms. Walton have been expressly advised of Premiere's intention
to remove its assets upon notification to the tenants to permit the tenants a
reasonable opportunity to remove their belongings. These statements prejudice
Premiere's attempts to provide proper notice to the tenants and for the storage
locker tenant to understand the need to remove their belongings.
22. Ms. Walton also wrote to the Receiver and advised counsel for Premiere that she
disputed Premiere's right to notify the tenants of the termination and took the
position that the storage lockers tenants were tenants of TOOl.
23. Ms. Walton also appears to have been in communication with Olive Figueira.
Ms. Adshade advised me that members of the public and persons employed by
the Receiver have advised her that Mr. Figueira has been representing that he
will be operating Premiere in the next couple of weeks.
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TDOI/Premiere premises and was making demands and requests of the persons
employed by the Receiver, including for confidential proprietary information of
Premiere.

Ms. Adshade advised me that when the Receiver's employees

refused to provide the information to Olive Figueira, Olive Figueira began
swearing at them.
25.1 am advised by Ms. Adshade that while the Receiver operated Premiere and
TDCI, it entered into numerous storage rental agreements for the storage
lockers, all of which extend past the suggested closing date for the sale of TDCI's
property.
26. Premiere is owned by Beaver Valley Holdings Ltd., which is solely owned by Ms.
Adshade. Premiere is entitled to remove Premiere's assets from TOOl's property
but has to respect the storage locker tenants and provide sufficient notice and
time to remove their lockers contents before Premiere removes is assets from
the property.
27.1 am advised by Ms. Adshade that she provided Premiere's tenants with notice of
the termination of their tenancies on August 12, 2015. I attach a copy of the
email notice that was sent out to the email addresses for the tenants that use the
E-move system for payment of the storage fees. The same written Notice was
sent by mail to tenants that have not provided an email address. Copies of the
written notice to tenants is attached and Exhibit "6". A Notice of Eviction has
been posted at the premises at 354 Eccelstone Drive by the Receiver a copy is
attached as Exhibit "7". As stated in the Notice, Premiere's tenants have until
September 11, 2015 to remove their items from the lockers by 4 pm. The
intention is for Premiere to remove the lockers commencing on September 12,
2015.
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Sworn before me at the City of Toronto
in the Province of Ontario
on August 13, 2015.
Holly LeValliant
Commissioner for Taking Affidavits
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This is Exhibit 1 to the Affidavit of
Holly LeValliant, sworn before me
this 13th day of August, 2015.

A Commissioner, etc.
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SUPERIOR COURT OF JUSTICE - ONTARIO
RE:

Grace Adshade, Beaver Valley Holdings Limited and Premiere
Self Storage Inc., Applicants
AND:
TDCI Bracebridge Inc., Clive Figueira and Carol Tarback,
Respondents
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L.A. Pattillo J.

COUNSEL:

Kevin Fisher and Holly Le Valliant, for the Applicants
John P. Onnston, for the Respondents TDCI Bracebridge and
Carol Tarback

HEARD:

February 25 and 26, 2015
ENDORSEMENT

Introduction
[1] The applicants, Grace Adshade ("Adshade"), Beaver Valley Holdings
Limited. ("BVI-llJ') and Premiere Self Storage ('Premiere") seek a number of
orders in respect of the respondents including the appointment of BDO Canada
Ltd. ("BDO") as Receiver/Manager of TDCI Bracebridge Inc. ('TDCI").
[2] Adshade lives in Collingwood and is the majority shareholder and the sole
officer and director of BVITh, an investment company. Adshade is also the sole
officer, director and shareholder of Premiere, a self-storage company operating in
Bracebridge, Ontario. She is 79 years of age.
[3] The respondents Clive Figueira ("Figueira") and Carol Tarback ("Tarback")
pre husband and wife. Tarback is currently the sole officer and shareholder of
TDCI. Figueira is the general manager and is the person running the business.
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[4] This application initially came before me in September 2014, On September
11, 2014, the parties agreed to a consent order which provided, among other things,
that the respondents would maintain the status quo of TDCI and Premiere until the
hearing of the application or further order and particularly would not further
encumber, transfer or convey TDCI or Premiere property without consent or
further order. The consent order further provided that the respondents would
disclose all information in their possession or control concerning the issues raised
to BOO who would have access to the premises and records of TDCI and
Premiere.
[5] BOO subsequently prepared and filed two reports concerning its
investigation dated October 8, 2014 and January 27, 2015, respectively.
[6] Adshade and Figueira have each filed a number of affidavits in the
application. Further, Tarback and a representative of BOO were cross-examined
and a former employee of Premiere was examined as a witness in aid of the
application.
[7] Both Adshade and Figueira were cross-examined before me at the hearing.
Their evidence of their relationship and Adshade' s involvement in TDCI between
2008 and 2014 is diametrically opposite. Unless otherwise stated, I prefer the
evidence of Adshade to that of Figueira. I find her explanation of events to be more
credible when considered against the documents in the record. I also found
Adshade to be direct and straightforward in her answers during cross-examination.
In contrast, I consider Figueira's evidence of what occurred not to be credible. For
the most part, it is not supported by the record or by BOO's reports. He was
argumentative and evasive in his responses to questions during cross-examination.
He refused to answer a number of the questions.
[8] Figueira has not been represented during the proceedings and, specifically,
was unrepresented at the hearing. Although he attended to be cross-examined, he
did not otherwise attend and ws not present during final submissions,
Background
[9] Adshade and Figueira met in 2005.' In 2008, Figueira approached Adshade
about becoming partners in the purchase and subsequent development of the
former Dura Automotive Systems (Canada) Ltd. plant and lands comprising a
116,000 square foot building and approximately 124 acres of land in Bracebridge,

'Unless otherwise noted, statements of fact in these reasons are findings of fact.
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Ontario (the 'Property"). At the time, Figueira said he was asset rich and cash
poor. Adshade agreed to become involved.
[10] Figueira told Adshade that the Property was in receivership and he believed
that the Property could be developed and the building on the Property could be
used to set up a storage facility with self-storage lockers, warehouses etc. utilizing
Premiere Self Storage lockers. At the outset, they agreed Adshade would provide
the deposit funds ($100,000) to purchase the Property, monies for legal fees
($15,000) and some other financial assistance to start up Premiere. They further
agreed that Premiere would be owned 50/50 between them and that Adshade's
company, BVHL, would receive a 25% interest in TJJCL
[11] TDCI was incorporated on June 4, 2008. Initially, the sole director, officer
and shareholder was Tarback. In May 2009, Adshade received 25% of TDCI's
shares which were issued to BVBL. As her investment in TDCI increased beyond
what had been agreed to at the outset, Adshade requested a greater percentage of
the shares in TDCI. Figueira agreed and, in September 2010, BVHL's
shareholdings in TDCI increased to 50%. Tarback held the other 50%. At no time
was Tarback ever involved in TDCI's day to day business.
[12] Premiere was incorporated on August 1, 2008. Initially, and as with TDCI,
the sole director, officer and shareholder was Tarback. In March/April 2011,
BVHL received 100% of the shares in Premiere although it was understood that the
shares were owned 50/50 as originally agreed. The transfer was connected to
Premiere obtaining a loan from BDC to purchase the storage lockers. At the same
time as the transfer, Adshade, BVHL and Figueira entered into an option
agreement which provided, among other things, that upon repayment of the BDC
loan, Figueira could buy back 50% of the shares for $1.
[13] On June 16, 2008, Adshade provided TDCI with $100,000 for the deposit
and paid $15,000 directly to TDCI's lawyers for legal fees.
[14] TDCI purchased the Property in March 2009 for $3,000,000. In addition to
the $100,000 deposit, the purchase price was financed by a private mortgage for
$1,800,000 (the "Passarello Mortgage") and a vendor take back mortgage in the
amount of $1,700,000 (the "Dura Mortgage").
[15] Between 2009 and 2011, Adshade, who was living in Collingwood, acted as
the bookkeeper for TDCI and Premiere and oversaw the companies' finances.
Figueira, Tarback and their children were living in Florida. TDCI was engaged in
renovations of the building on the Property to put in lockers for the self-storage
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units and construct furnished offices. The renovations were overseen by Figueira
and paid for by Adshade through BVHL
[16] The Passarello Mortgage came due in April 2010. Figueira negotiated a
forbearance agreement which extended the deadline to October 30, 2010. In
addition, the Dura Mortgage also went into default.
[17] Towards the end o. 2011, Figueira was able to refinance the Passarello
Mortgage with a loan from Mel Risen ("Eisen") in Trust in the amount of
$3,500,000. The transaction closed on January 25, 2012 and the Eisen loan was
secured by a first mortgage on the Property. Utilizing some of the mortgage funds,
Figueira arranged to buy out the Dura Mortgage for $350,000. It was subsequently
assigned to Tarback.
[18] In October of 2011, and prior to the Eisen refinancing, Figueira went to
Adshade and said that he had found someone to refinance the Property to enable
them to pay out both the Passarello Mortgage and the Dura Mortgage and to have
some further financing. Figueira asked Adshade to transfer BVHL's shares in
TDCI to Tarback in order to facilitate the transaction. He told her that once the
refinancing went through, ffVIIII would get the shares right back. Figueira also
told Adshade that he would put the Dura Mortgage in BVIL 's name as partial
security for the monies it had lent to TDCI. Adshade agreed and subsequently
signed the required documentation to transfer BVHL's shares in TDCI to Tarback
although the documents were backdated to February 2011.
[19] At the end of 2011, Adshade ceased being the bookkeeper for TDCI and
Premiere. Figueira became more involved in the day to day running of the
businesses and their finances and a bookkeeper was hired.
[20] In April 2014, and without the applicants' knowledge, Figueira obtained
further financing from Eisen in the amount of $3,750,000 which was secured by a
second mortgage on the Property. Together, the Eisen first and second mortgages
total $7,250,000.
[21] BOO's reports confirm, among other things:
a) From the time that Figueira took over responsibility for TDCI's books and
records on January 1, 2012, the record keeping and financial reporting is
inaccurate and cannot be relied upon;
h) BVJ-L has advanced at least $2,030,000 to TDCI not including interest;
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c) The financial records of TDCI and Premiere were comingied since
approximately January 2012;
ci) The sources and uses of the mortgage advances were not properly recorded
and there was little insight into whether the mortgage advances were used
for the original alleged purpose;
e) Figueira and Tarback removed at least $2,500,000 in cash from TDCI bank
accounts or mortgage advances;
f) None of the amounts taken by Figueira and Tarback are accurately reflected
in the books and records of TDCI;
g) Premiere's business has been merged into TDCI without any accounting of
its income or debts which continue to be paid by BVHL. It is being operated
as Muskoka Storage;
h) Figueira was not cooperative during BOO's investigation, did not permit
BOO access to many relevant records, all of TDCI's premises or its
employees.
Relief Requested
[22] The applicants seek the following relief against the respondents:
1) Appointment of BOO as Receiver and Manager of TDCI;
2) An order permitting the Receiver to untangle and separate Premiere from
TDCI;
3) An accounting and tracing of all funds taken from TDCI and Premiere by
Figueira and Tarback;
4) Reissuance of 50% of the shares of TDCI to BVHL including all rights
associated therewith;
5) Transfer and registration of the Dura Mortgage from Tarback to BVI-ff;
6) Partial judgment in favour of BYIFIL against TJI)CI for the minimum amount
of $2,030,565.16 plus interest at 7% per annum;
7) Judgment in favour of BVHL for such further and other amounts as may be
confirmed by the Receiver;
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8) Orders for repayment and restitution of all amounts taken, diverted or
misappropriated by the respondents from Premiere and by Figueira and
Tarback from TDCL
Analysis
1) Appointment of a Receiver/Manager
[23] The applicants rely on s. 101 of the Courts of Justice Act, R.S.O. 1990, and
c. C 43 (the "CJA"), and s. 248(3) of the Business Corporations Act, RS.O. 1990,
c. B. 16, as amended (The "OBCA") in support of their request for a
receiver/manager of TDCL
[24] Section 101 of the CJA provides, among other things, for the appointment of
a receiver/manager "where it appears to a judge of the court to be just or
convenient to do so."
[25] Section 248 of the OBCA is the oppression remedy. Section 248(3) gives the
court broad powers to intervene and redress oppressive and unjust conduct in the
affairs of a corporation including an order appointing a receiver-manager (s.248
(3)(b)).
[26] In my view, for the reasons that follow, it is both just and convenient to
appoint BDO as receiver -manager for TDCI at this time in order to preserve
TDCI's property and protect the interests of all stakeholders, including the
applicants. I am also of the view that the conduct of Figueira and Tarback as set
out herein clearly disregards the interests of BVJ-JL and Adshade both as
shareholders and creditors of TOCI and Premiere. Accordingly, I rely on both s.
101 of the CJA and s. 248 (3) for the appointment.
[27] Counsel for TDCI and Tarback opposes the appointment but takes no issue
with BOO or its qualifications. It is submitted that the appointment of a receiver is
an extraordinary remedy and should be not exercised in this case given the various
projects that Figueira has been working on for IDCL
[28] While there is no doubt that the appointment of a receiver-manager is an
intrusive and extraordinary remedy, in my view, the evidence which I accept
overwhelmingly supports the appointment of a receiver and manager for TDCI.
[29] First, the evidence establishes that Figueira, both directly and through
Tarback, has taken substantial sums out of TDCI for personal use and continues to
do so. BDO concluded that Figueira and Tarback had removed at least $2,500000
from TDCI's bank accounts or mortgage advances. Clearly, Figueira and Tarback
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have been using TDCI as their personal cash machine without any regard to the
actual income of the businesses or the businesses' needs.
[30] Figueira admits to receiving $15,000 a month but the records of TDCI's
bank accounts for 2014 indicate cheques averaging $36,000 a month. And that
does not include other cash amounts.
[3 1] After the first Eisen mortgage in January 2012, the net funds payable to
TDCI were retained in TDCI's lawyer's trust account. Although they were used to
pay some of TDCI's expenses, through the spring and summer o. 2012, Figueira
and Tarback personally withdrew approximately $120,000 of that money.
[32] While the actual quantum of funds advanced to TDCI from the second Eisen
mortgage in April 2014 is uncertain, the advances appear to have been used
predominantly to pay the personal expenses of Figueira and Tarback.
[33] Further, Laura Grundt, a former employee of Premiere testified to a number
of Figueira's actions while operating TDCI and Premiere, including that he took
cash receipts from Premiere's business on a daily basis and kept them for himself
without accounting for them in the business; that he frequently took items from the
building and sold them for scrap and kept the monies; that he unilaterally changed
the tenants' automatic rent deductions from the first of the month to the 29"
without the consent of or notifying the tenants; and he asked employees of TDCI to
pay company expenses on their personal credit cards. Figueira's response to the
allegations was to call Ms. Grundt a "disgruntled employee".
[34] Over the last year or two, Figueira has failed to have TDCI pay for necessary
business expenses and services and has failed to address building maintenance
issues raised by tenants, In particular, TDCI has failed to pay payroll taxes,
property taxes, insurance, alarm services, and the BDC loan for which Adshade
and BVHIIJ are guarantors. Of particular concern, TDCI failed to pay its gas bill
which resulted in the gas being cut off, the effect of which was a lack of heat
causing damage to the building and tenant property. Further, there are numerous
maintenance issues which are outstanding and which have not been addressed,
including a leaky roof, broken toilets and sinks, broken doors, major heating
issues, electrical issues and mould. The tenant lists indicate that there have been
significant tenant departures from the building since 2012. Further, TDCI is
involved in numerous legal actions arising from these issues,
[35] BDO had only limited access to TDCI's records. Figueira was not
cooperative and did not permit BDO access to many relevant records, all of
TDCI's premises or its employees. While they were able to confirm a number of
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the applicants' allegations, there are still unanswered questions surrounding the
amounts taken by Figueira and Tarback and the financial status of TDCI and
Premiere which can only be answered by BOO having access to all of TDCI's
records and employees.
[36] Further, and despite the consent order of September 11, 2014, requiring
preservation of the status quo in respect of the Property and provision of
information to the applicants in that regard, Figueira has been proceeding forward
with various projects in relation to the Property without keeping the applicants
informed. While it appears that none of the projects have come to fruition,
Figucira's apparent unwillingness to provide information to the applicants is
troubling to me.
[37] I am also of the view that it is just and convenient to appoint a receiver for
ThCI in light of the following recent events. On January 26, 2015, Eisen issued a
Notice of Sale under the first Eisen mortgage stating that default had been made in
payment of the monies due under the mortgage. The notice indicated that
$3,537,438.52 was due on account of principal ($3,500,000), interest ($22,438.52)
and costs ($15,000) and that unless the sums were paid on or before March 7,
2015, the property would be sold.
[38] On February 10, 2015, Eisen sent out an agreement of purchase and sale of
the same date between himself in trust under Power of Sale and Sancus Properties
Ltd. in respect of the sale of the Property for $7,750,000. The agreement is
scheduled to close March 103 2015. The purchase price is comprised of $1,000,000
cash and the balance ($6,750,000) by way of vendor take back by Eisen for one
year.
[39] In the event that the sale is completed, the proceeds will only payout Eisen's
two mortgages and place him in almost the same position as he is now, while
extinguishing all other encumbrances.
[40] In addition to the issues of proper service raised by the applicants, I have
number of concerns regarding the Eisen Power of Sale proceedings. The evidence
indicates that the first Risen mortgage is not in default. Figueira apparently told
Risen that TDCI could not pay it when it conies due in April 2015, but it is not
April yet. Although taxes are owing, that has been the case since before the first
Risen mortgage and there has been no concern expressed by Risen before. The
purchaser, Sancus Properties Ltd., was only incorporated on January 13, 2015.
There is no indication of who is behind it. Risen has been advised of this
application and was sent all of the material by the applicants. He is therefore aware
that part of the relief requested by the applicants is the appointment of a receiver.
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Although not formally served or a party, he has elected not to have someone
appear on his behalf.
[41] Finally, and apart from my concerns arising from the timing and
circumstances surrounding the Eisen Power of Sale proceedings, I have concerns
as to whether the proposed purchase price in the agreement of purchase and sale
represents the fair market value of the Property. Eisen informed counsel for the
applicants that he has evidence that it is a provident sale. However, Figueira states
in his affidavit sworn September 10, 2014 that the Property is worth at least
$14,416,000 based on appraisals dated February 18, 2014 which were prepared in
relation to a further mortgage advance from Eisen in April 2014 for $3,750,000,
2) An order requiring the Receiver to untangle Premiere from TDCI
[42] The applicants request an order permitting the Receiver to untangle and
separate Premiere from TDCL
[43] The evidence establishes that at least since the application was begun,
Figueira has taken steps to incorporate Premiere's business into TDCI. He has
changed the name to "Muskoka Storage", attempted to change customer contracts
to the new name, redirected rent payments from Premiere's bank account to a
Muskoka Storage bank account, and has instructed employees to stop referring to
Premiere and to just use the name Muskoka Storage.
[44] In my view, it is premature to make such an order. I consider it necessary for
the Receiver to first take charge of TDCI and its property and determine what steps
are required to best protect all the stakeholders. The Receiver can determine
whether there are any issues involving Premiere. If there are issues, the Receiver
can deal with BVIH, the sole shareholder of Premiere, to resolve them. If
necessary, the Receiver can come back to Court.
3) An accounting and tracing of all funds taken by Figueira and Tarback from
TDCI and Premiere.
[45] I have considered the evidence concerning the extent to which Figueira and
Tarback have taken money from TDCI and Premiere for personal use. I direct that,
in addition to the usual powers granted to a receiver, the Receiver investigate the
accounts of TDCI and such further records as may be necessary to complete an
accounting of all funds diverted or converted by Figueira and Tarback to their
personal use. This would include a tracing of those funds into any assets
purchased or accounts controlled by them.
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[46] The order does not extend to Premiere because the Receiver is not being
appointed for Premiere,
4) Reissuance to BVIJL shares in TDCI equal to 50% ownership including all
rights associated therewith.
[47] BVHL seeks an order that it be reissued 50% of the shares in TDCI from
Tarback in accordance with the agreement between Adshade and Figueira in the
fall of 2011. Adshade's evidence is that Figueira told her that she needed to
relinquish BVHL's shares in TDCI only until the refinancing was completed.
Figueira wanted to show the lender that he was the sole owner. He also told
Adshade that if the lender knew that she was a shareholder, she would be required
to provide a personal guarantee. At the time, given the amount of money she had
already invested in TDCI, Adshade was averse to providing any guarantee.
[48] The respondents submit that the Court should not rewrite the deal between
BVHL and Tarback, Adshade wanted to remove herself as a shareholder of TDCI
and agreed to give up BVBL'S 50% interest in TDCI in exchange for receiving
100% of Premiere's shares.
[49] The respondents' position is based on the evidence of Figueira, which I have
already noted I do not accept. In addition, their position is not consistent with the
evidence that I do accept. BVI-IL received the Premiere shares in March/April 2011
at the same time as Premiere's BDC loan was being finalized. Further, the option
agreement that was entered into at that time makes it clear that BV}II.J effectively
held 50% of the shares of Premiere in trust for Figueira which is consistent with
the original agreement between Adshade and Figueira.
[50] By contrast, the agreement concerning the transfer of BVHL's shares in
TDCI was reached in the fall of 2011 and had nothing to do with the previous
transfer of the Premiere shares. Further, subsequent emails between Adshade and
Figueira are more consistent, in my view, with Adshade's evidence of what the
agreement was concerning BVFll..'s continued entitlement to 50% of TOCI's
shares.
[51] TDCI was in financial difficulty at the time that Figueira was attempting to
obtain refinancing in 2011. But it does not follow that, as a. result, BVI-IL and
Adshade would give up the shares in TDCI and settle for repayment of the loans.
[52] Further, Adshade's version of the agreement and the fact that BVHL
effectively continued to own 50% of TDCI is confirmed by Tarback's evidence in
another legal proceeding involving Figueira and TDCL The evidence was given by
Tarback during her cross-examination in April 2012 which was long after the
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shares had been transferred from BVHL to Tarback. Tarback testified that she only
owned 50% of TDCI and that she was holding the other 50% in trust for BVITh.
[53] In his affidavit, Figueira attempted to explain Tarback's evidence by saying
that he had not told her of the agreement with Adshade prior to Tarback giving that
evidence. Accordingly Tarback was honestly under the belief that BVHL still
owned 50% of TDCL The problem with that explanation, however, is that Tarback
signed a number of the documents on behalf of TDCI affecting the transfer of
BV}-IL's shares including the purchase for cancellation agreement, the minutes of
the board of directors of TDCI authorizing TDCI to purchase BVEL's shares for
cancellation and a release directed to BVHL, Clearly Tarback knew at the time the
documents were signed that BYFIL no longer owned shares in TDCI. Yet a
number of months later, she testified, under oath that she was holding 50% of the
shares in trust for VHL I do not accept her evidence in her affidavit filed in this
application concerning share ownership. Clearly Tarback does what Figueira tells
her in respect of TDCI.
[54] There is no question that Adshade should have taken steps to have the
agreement between her and Figueira reduced to writing. However, her failure to do
so does not mean that there was no agreement. Nor does it mean that the Court is
rewriting the deal. I am satisfied on the evidence that I accept that, notwithstanding
the cancellation of BVBL's shares in TDCI in the fall of 2011, Tarback continued
to hold 50% of TDCI's shares in trust for BVHL. Accordingly, BVHJII is entitled to
an order that it is a 50% shareholder in TDCI and to issuance of a share certificate
reflecting its share ownership in TDCL
5) Transfer of the Dura Mortgage from Tarback to BVHL
[55] The applicants seek an order transferring the Dura Mortgage from Tarback
to BVHL in accordance with the agreement that was reached between Adshade and
Figueira in the fall of 2011 at the same time as agreement was reached concerning
the transfer of BVHL's shares in TDCI. Adshade said that Figueira told her that, as
part of the refinancing, he would put the Dura Mortgage for $1,700,000 in BVI-Th's
name as partial security for all the money she had provided. Adshade said that
prior to that she had been trying to get security for the monies that BVHL had lent
to TDCL
[56] The respondents submit that Adshade's story makes no sense. She would not
be entitled to both the shares and security. I disagree. While the assignment of the
Dora Mortgage and the transfer of the shares are mutually exclusive, they are
linked. Just because BVHL is entitled to shares does not mean that it is not entitled
to security as well. further, the amount of the Dura Mortgage is less than the debt
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owing to BVHL at the time. The financial statements of TDCI as at December 31,
2011 show the debt due to BVHL to be $2,591,494.
[57] I consider that Figueira's offer to assign the Dura Mortgage to BVHL was
part of the inducement to get Adshade to agree to transfer BVITh's shares in TDCI.
I accept Adshade's evidence that there was an agreement to transfer the Dura
Mortgage to BV1-i as partial security for the monies it had lent to TDCL
[58] As noted, Figueira did not transfer the Dura Mortgage to BVHL as agreed.
Rather, after purchasing it with monies obtained from the Eisen first mortgage,
Figueira arranged to have the Dura Mortgage assigned to Tarback. Tarback paid no
money to TDCI for the mortgage, although Figueira says she purchased it using a
shareholder's loan. Once again, I do not accept Figueira's evidence, There was no
consideration from Tarback for the assignment of the Dura Mortgage.
[59] I am satisfied from the evidence I accept that in light of the agreement
between Adshade and Figueira BVHL is entitled to have the Dura Mortgage
transferred from Tarback to BYHL and registered in its name.
6) Partial Judgment against TDCI for Monies Owing.
[60] The applicants seek a "partial" judgment in favour of BVBL against TDCI
in the minimum amount of $2,030,565.16, which is the amount currently
confirmed by BDO as having been advanced by BVJJL to TDCI plus interest at
7% or in the alternative at 5% in accordance with the Interest Act.
[61] TI) CI does not dispute the amount owing to BVHL but takes issue with the
interest rate claimed. It submits that no interest rate was ever discussed or agreed
between Adshade and Figueira and accordingly, the rate should be 5% pursuant to
the Interest Act.
[62] There is no evidence as to what repayment terms were agreed to in respect
of the monies advanced by BVHL to TDCL Even if I accept that BVI-m's lawyer's
letter of May 23, 2014 constitutes a demand letter, there is no evidence to support
the position in the letter that the monies are due on demand. I am not prepared,
given the nature of the undertaking and the agreement of the parties at the outset,
to find that the EVUIL loans are payable on demand.
[63] Further, Adshade's evidence concerning what the agreed interest rate was is
inconsistent. In my view, the proper interest rate to be applied to the BVHL debt is
5% per annum as provided by the Interest Act. That amount is in excess of the
interest Adshade was being charged for the money she was lending TDCI though
BVHL
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[64] In the absence of evidence that the monies lent by BVHL to TDCI are due
and owing, BVI]L is not entitled to a judgment at this time either for a "partial"
amount or for any further amounts found by the Receiver to be owing to BVHL.
The relief requested is therefore dismissed without prejudice to a future claim.
7) and 8) Judgments against the respondents for amounts taken, diverted or
misappropriated and for repayment and restitution,
[65] Finally, the applicants seek judgments for repayment and restitution of all
amounts taken, diverted or misappropriated by the respondents in respect of
Premiere and by Figueira and Tarback in respect of TDCL
[66] In my view, that relief is premature. It remains to be determined what
amounts have been taken, diverted or misappropriated from Premiere and TDCI.
Accordingly, that request is dismissed without prejudice to the applicants bringing
it back on in the future.
Conclusion
[67] Accordingly, for the above reasons, BDO is appointed as Receiver and
Manager of TDCI. I have signed the order in that regard. Further, BVHL is entitled
to 50% of the issued shares of TDCI and the Dura Mortgage registered to Tarback
shall be transferred to BVHL and registered against the Property accordingly. The
balance of the relief requested is dismissed.
[68] The applicants were successful in respect of the main relief sought and are
entitled to their costs. Neither party had cost outlines at the hearing, In the absence
of agreement, I will resolve the costs. The applicants shall provide brief
submissions not exceeding three pages plus a cost outline within 30 days. The
respondents shall respond within a further 10 days. If the respondents take issue
with the hours claimed, they shall submit their cost outline detailing the time spent
by their counsel.

L. A. Pattillo J.
Released: February 27, 2015

This is Exhibit 2 to the Affidavit of
Holly LeValliant, sworn before me
this 13th day of August, 2015.

A Commissioner, etc.

Court File No. CV-14-10678-O0CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR.

THURSDAY, THE 30TH
)

JUSTICE SPENCE

DAY OF JULY, 2015

DSHOE, BEAVER VALLEY HOLDINGS LIMITED, PREMIERE SELF STORAGE
Applicants
- and TDCI BRACEBRIDGE INC., CAROL TARBACK and CLIVE FIGUEIRA
Respondents
APPROVAL AND VESTING ORDER

THIS MOTION, made by BDO Canada Limited in its capacity as the Court-appointed
receiver (the "Receiver") of the undertaking, property and assets of TDCI Bracebridge Inc
("TDCI") for an order (I) approving the sale transaction (the 'Sale Transaction") contemplated
by an agreement of purchase and sale (the "Sale Agreement") between the Receiver and
Sancus Properties Ltd. (the "Purchaser") made as of June 30, 2015 and appended to the
Second Report of the Receiver dated July 24, 2015, (the "Second Report"), and vesting in the
Purchaser TDCI's right, title and interest in and to the assets described in the Sale Agreement
(the "Purchased Assets"); (ii) authorizing the Receiver to engage Global Asset Solutions Inc.
(the "Auctioneer") an auctioneer in respect of certain Auction Assets (defined below); (iii)
approving both the First Report of the Receiver, dated March 13, 2015 (the "First Report") and
the Second Report of the Receiver, and the activities described therein; (iv) approving the
Receiver's interim statement of receipts and disbursements as attached to the Second Report;
and (v) approving the fees and disbursements of the Receiver and its counsel, Cassels Brock &
Blackwell LLP ("Cassels"), for services rendered as particularized in the Second Report and the
affidavits of William Courage sworn July 22, 2015, and Jane 0. Dietrich sworn July 23, 2015
Legal* 1486178 1.5

appended thereto (collectively, the 'Fee Affidavits") was heard this day at 330 University
Avenue, Toronto, Ontario.
ON READING the Second Report, including the affidavit of William Courage sworn July
22, 2015 and the affidavit of Jane Dietrich sworn July 23, 2015, appended respectively as
Appendices "P" and "Q" to the Second Report (collectively, the 'Fee Affidavits") and on hearing
the submissions of counsel for the Receiver, counsel for the Applicants and Lisa WertheimBrault, counsel for Carol Tarback, counsel for Melvyn Eisen, counsel for Fovere Glenbarra
Energy Fund I Ltd., and Olive Figueira, appearing in person, no one appearing for any other
person on the service list, although properly served as appears from the affidavit of Mary
Carreirb sworn July 24, 2015 filed:
1.

THIS COURT ORDERS AND DECLARES that the time for service and filing of the

notice of motion and the motion record herein shall be and hereby is abridged so that the motion
is properly returnable today, and that any further service thereof is hereby dispensed with and
that the service of the notice of motion and the motion record as effected by the Receiver is
hereby validated in all respects.
2

THIS COURT ORDERS AND DECLARES that the Sale Transaction is hereby approved,

and the execution of the Sale Agreement by the Receiver is hereby authorized and approved,
with such minor amendments as the Receiver may deem necessary. The Receiver is hereby
authorized and directed to take such additional steps and execute such additional documents as
may be necessary or desirable for the completion of the Sale Transaction and for the
conveyance of the Purchased Assets to the Purchaser and Aspire Muskoka Inc., Enliven
Muskoka Inc., and Cottages Muskoka Inc (collectively, the "Designees").
3.

THIS COURT ORDERS AND DECLARES that in furtherance of the completion of the

Sale Transaction, the Receiver be and is hereby authorized to hold a charge over the Real
Property in the principal amount of $3,300,000, or as may otherwise be agreed by the Receiver,
Melvyn Eisen ('Eisen"), the Applicants and Lisa Wertheim-Brault or further order of the Court, in
partial satisfaction of the payment of the Purchase Price (as defined in the Sale Agreement) by
the Purchaser (the "Disputed Charge"). The Disputed Charge shall be subordinate only to a
charge (the "First Eisen Charge") over the Real Property in the principal amount of $4,450,000
registered in favour of Eisen as secured creditor. The Disputed Charge shall be on terms and
conditions as agreed to by the Receiver, Eisen and Beaver Valley Holdings Limited ("BVHL") or
as further determined by this Court.

4.

THIS COURT ORDERS that the Disputed Charge and all monies received thereunder

(the "Disputed Charge Proceeds") be held in trust by the Receiver for the benefit of such party
or parties that this Court may determine by further Order,
5.

THIS COURT ORDERS that the Receiver shall not take steps to enforce the Disputed

Charge without agreement of Eisen and Beaver Valley Holdings Limited or further order of this
Court.
6.

THIS COURT ORDERS AND DECLARES that the Receiver be and is hereby entitled to

be paid its reasonable fees and disbursements including those of its legal counsel in
administering the Disputed Charge (the "Receiver's Disputed Charge Costs") and is hereby
granted a first ranking charge over the Disputed Charge and the Disputed Charge Proceeds as
security for payment thereof.
7.

THIS COURT ORDERS that any party may apply to this Court for advice and directions

in respect of the Disputed Charge on not less than 5 days notice to Eisen, BVHL and the
Receiver.
8.

THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver's

certificate to the Purchaser substantially in the form attached as Schedule A hereto (the
"Receiver's Certificate"), all of TDCI's right, title and interest in and to the Purchased Assets
described in the Sale Agreement shall vest absolutely in the Purchaser and, as appropriate, the
Designees, free and clear of and from any and all security interests (whether contractual,
statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual,
statutory, or otherwise), liens, executions, levies, charges, or other financial or monetary claims,
whether or not they have attached or been perfected, registered or filed and whether secured,
unsecured or otherwise (collectively, the "Claims") including, without limiting the generality of
the foregoing: (i) any encumbrances or charges created by the Order of the Honourable Justice
Pattillo dated February 27, 2015; (ii) all charges, security interests or claims evidenced by
registrations pursuant to the Personal Property Security Act (Ontario) or any other personal
property registry system; and (iii) those Claims listed on Schedule C hereto (all of which are
collectively referred to as the "Encumbrances", which term shall not include the permitted
encumbrances, easements and restrictive covenants listed on Schedule D) and, for greater
certainty, this Court orders that all of the Encumbrances affecting or relating to the Purchased
Assets are hereby expunged and discharged as against the Purchased Assets.

9.

THIS COURT ORDERS that upon the registration in the Land Registry Office for the

Registry Division of Muskoka of a Transfer/Deed of Land in the form prescribed by the Land
Registration Reform Act duly executed by the Receiver, the Land Registrar is hereby directed to
enter the Designees as the owner of the subject real property identified in Schedule B hereto
(the 'Real Property") in fee simple, and is hereby directed to delete and expunge from title to
the Real Property all of the Claims listed in Schedule C hereto.
10.

THIS COURT ORDERS that for the purposes of determining the nature and priority of

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and
stead of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate
alf 'Clairns ädEñOüñibrahöés shall áttáôh to

pocëéds from the sale of the Fürchased

Assets with the same priority as they had with respect to the Purchased Assets immediately
prior to the sale, as if the Purchased Assets had not been sold and remained in the possession
or control of the person having that possession or control immediately prior to the sale.
11.

THIS COURT ORDERS that in the event that the condition at subparagraph 5.3(1)(c) of

the Sale Agreement is waived by the Receiver and the Purchaser, Premiere Self Storage Inc.
and Beaver Valley Holdings Ltd. shall have ten days from closing of the Sale Transaction to
apply to this court for advice and directions in respect of the removal of personal property and
fixtures owned by them and located on the Real Property.
12,

THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of the

Receiver's Certificate, forthwith after delivery thereof.
13.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver is authorized and permitted
to disclose and transfer to the Purchaser all human resources and payroll information in TDCI's
records pertaining to TDCI's past and current employees, including personal information of
those employees contemplated in section 3.6 of the Sale Agreement. The Purchaser shall
maintain and protect the privacy of such information and shall be entitled to use the personal
information provided to it in a manner which is in all material respects identical to the prior use
of such information by TDCI.
14.

THIS COURT ORDERS that, notwithstanding:
(a)

the pendency of these proceedings;

(b)

any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) in respect of IDOl and any bankruptcy
order issued pursuant to any such applications; and

(c)

any assignment in bankruptcy made in respect of TDCI;

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on
any trustee in bankruptcy that may be appointed in respect of TDCI and shall not be void or
voidable by creditors of TDCI, nor shall it constitute nor be deemed to be a fraudulent
•preference, assignment, ftaudulenf conveyance, transfer at undervalue, Or other reviewable
transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal
or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant
to any applicable federal or provincial legislation.
15,

THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the

application of the Bulk Sales Act (Ontario).
16.

THIS COURT ORDERS that the Receiver be and is hereby authorized to engage the

Auctioneer to conduct an auction of those assets listed in Schedule E hereto (the "Auction
Assets") substantially in accordance with the terms set out in the letter agreement dated July
23, 2015 and attached to the Second Report (the "Auction").
17.

THIS COURT ORDERS that the net proceeds from the Auction be received and held by

the Receiver in a separate interest-bearing trust account pending further order of this Court.
18.

THIS COURT ORDERS that confidential appendices A to Ftp the Second Report be

sealed and kept confidential and not form part of the public record, but rather shall be placed
separate and apart from the contents of the Court file, in a sealed envelope attached to a notice
that sets out the title of these proceedings and a statement that the contents are subject to a
sealing order and shall only be opened upon the earlier of the filing of the Receiver's Certificate
or further Order of this Court.
19.

THIS COURT ORDERS that the activities of the Receiver, as set out in the First

Report and Second Report, be and are hereby approved.
20.

THIS COURT ORDERS that the statement of receipts and disbursements of the

Receiver attached as Appendix "F" to the Second Report be and hereby are approved.
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21.

THIS COURT ORDERS that the fees and disbursements of the Receiver and its

counsel, as set out in the Fee Affidavits, be and are hereby approved.
22.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of
this Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver
and its agents in carrying out the terms of this Order.

Gk

OlpietTO
rar

ENTERED AT/ ;NSCR;T A TORONTO
ON) BOOK NO:
LE I DANS LE flEGSTRE NO.:

AUG 0 4 2015

Schedule A - Form of Receiver's Certificate

Court File No. CV-14-10678-OOCL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
GRACE ADSHADE, BEAVER VALLEY HOLDINGS LIMITED, PREMIERE SELF STORAGE
Applicants
-and TDCI BRACEBRIDGE INC., CAROL TARBACK and CLIVE FIGUEIRA
Respondents
RECEIVER'S CERTIFICATE
RECITALS
A.

Pursuant to an Order of the Honourable Justice Pattillo of the Ontario Superior Court of

Justice (the "Court") dated February 27, 2015, BOO Canada Limited was appointed as the
receiver (the 'Receiver") of the undertaking, property and assets of TDCJ Bracebridge Inc.
("TDCI").
B.

Pursuant to an Order of the Court dated July 30, 2015, the Court approved the

agreement of purchase Wand sale made as of June 30, 2015 (the "Sale Agreement") between
the Receiver and Sancus Properties Ltd. ("Purchaser') and provided for the vesting in the
Purchaser of TDCI s right, title and interest in and to the Purchased Assets which vesting is to
be effective with respect to the Purchased Assets upon the delivery by the Receiver to the
Purchaser of a certificate confirming (i) the payment or satisfaction by the Purchaser of the
Purchase Price for the Purchased Assets; (ii) that the conditions to Closing as set out in the
Sale Agreement have been satisfied or waived by the Receiver and the Purchaser; and (iii) the
Sale Transaction has been completed to the satisfaction of the Receiver.
C.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out

in the Sale Agreement.

-2 THE RECEIVER CERTIFIES the following:
1.

The Purchaser has paid and otherwise satisfied the Purchase Price for the Purchased

Assets payable on the Closing Date pursuant to the Sale Agreement;
2.

The conditions to Closing as set out in the Sale Agreement have been satisfied or

waived by the Receiver and the Purchaser; and
3.

The Transaction has been completed to the satisfaction of the Receiver.
This Certificate was delivered by the Receiver at

[TIME] on

[DATE].

BDO Canada Ltd., in its capacity as Receiver
of the undertaking, property and assets of
TDCI Bracebridge Inc., and not in its
personal capacity
Per:
Name:
Title:

Schedule B- Real Property
PIN:

48053-0789 (LT)

Legal Description:

PART LOT 1 CON 13 DRAPER PT 10, 20, 22, 29 TO 43 (INCLUSIVE) ON
35R23962; 11W DM354285; SIT EASEMENT OVER PART 20 ON
35R23962 AS IN DM68247, ST/ EASEMENT OVER PARTS 22 35, 36 37
AND 38 ON 35R23962 AS IN DM79544; SIT EASEMENT OVER PART 30,
31, 33 35, 36, 37, 39, 40 AND 42 ON 35R23962 AS IN DM61469, SIT
EASEMENT OVER PARTS 31, 32, 36, 40, AND 41 ON 35R239621 AS IN
DM148395; TOGETHER WITH AN EASEMENT OVER PT LT 1 CON 13
DRAPER P15, 6, 12 AND 13 ON 35R23962 AS IN MT1 17774;
TOGETHER WITH AN EASEMENT OVER PT LT 1 CON 13 DRAPER
PART 6, 8, 9, 19, AND 21 ON 35R23962 AS IN MT1 17774; TOWN OF
BRACEBRIDGE; IN THE DISTRICT MUNICIPALITY OF MUSKOKA

Designee:

Aspire Muskoka Inc.

PIN:

48053-0788 (LT)

Legal Description:

PART LOTS 1 AND 2 CON 13 DRAPER PARTS 1 109 (INCLUSIVE), 11
TO 15 (INCLUSIVE), 19, 21, 44 to 47 (INCLUSIVE), 51 & 53 ON
PLAN35R23962, TIW DM354285, SIT EASEMENT OVER PT 2 ON
35R23962 AS IN DM297032; SIT EASEMENT OVER PARTS 11, 12, 14,
21 AND 47 ON 35R23962 AS IN DM79544 SIT EASEMENT OVER PARTS
15 AND 19 ON 35R23962 AS IN DM68247; SIT EASEMENT OVER PART
44 ON 35R23962 AS IN DM61469 SIT EASEMENT OVER PART 51 ON
351323962 IN FAVOUR OF UNION GAS AS IN MT63908; SIT EASEMENT
OVER PART 6, 8, 9, 19, AND 21 ON 35R23962 IN FAVOUR OF PT LT I
CON 13 DRAPER PARTS 10, 20, 22, 29 TO 43 (INCLUSIVE) ON PLAN
35R23962 AS IN MT1 17774; SIT EASEMENT OVER PARTS 5, 6,12 AND
13 ON 35R23962 IN FAVOUR OF PT LT 1 CON 13 DRAPER PARTS 10,
20, 22, 29 TO 43 (INCLUSIVE) ON PLAN 35R23962 AS IN MT1 17774;
TOWN OF BRACEBRIDGE, IN THE DISTRICT MUNICIPALITY OF
MUSKOKA

Designee:

Enliven Muskoka Inc.

PIN:

48053-0196 (LT)

Legal Description:

PART LOTS 1 AND 2, CONCESSION 13, DRAPER PART 20 351318142,
BRACEBRIDGE, THE DISTRICT MUNICIPALITY OF MUSKOKA

Designee:

Cottages Muskoka Inc.

Schedule C - Claims to be deleted and expunged from title to Real Property
PIN 48053-0789 (LT)
Instrument number MT64063, registered on, 2009103/26 as Charge in favour of Dura
1.
Automotive Systems (Canada), Ltd.
Instrument number MT64064, registered on, 2009/03/26 as General Assignment of
2.
Rents in favour of Dura Automotive Systems (Canada), Ltd.
3.
Eisen.

Instrument number MT108021, registered on, 2012/01/24 as Charge in favour of Melvyn

4.
Instrument number MT108022, registered on, 2012/01/24 as General Assignment of
Rents in favour of Melvyn Eisen
5.
Instrument number MT1 08023, registered on, 2012/01/24 as Transfer of Charge in
favour of B213 Trust and Melvyn Eisen
6.
Instrument number MT1 08057, registered on, 2012/01/25 as Transfer of Charge in
favour of Thomas Sheppard
7.
Instrument number MT1 08058, registered on, 2012/01/25 as Assignment of General
Assignment of Rents in favour of Thomas Sheppard
8.
Instrument number MT1 08089, registered on, 2012/01/25 as Postponement in favour of
13213 Trust and Melvyn Eisen
9.
Instrument number MT1 14385, registered on, 2012/07/05 as Transfer of Charge in
favour of Ontario Wealth Management Corporation
10.
Instrument number MT1 14386, registered on, 2012/07/05 as Assignment of General
Assignment of Rents in favour of Ontario Wealth Management Corporation
11
Instrument number MT1 16761, registered on 2012/08/30 as Transfer of Charge in
favour of Carol Tarback
12.
Instrument number MT1 16762, regitered on, 2012/08/30 as Assignment of General
Assignment of Rents in favour of Carol Tarback
13.
Instrument number MT1 281 92, registered on, 2013/07/17 as Transfer of Charge in
favour of The Bank of Nova Scotia Trust Company
14.
Instrument number MT1 35548, registered on, 2014/01/29 as Charge in favour of Lisa
Wertheim-Brault
15.
Eisen

Instrument number MT137785, registered on, 2014/04/22 as Charge in favour of Melvyn

16,
Instrument number MT137786, registered on, 2014/04/22 as General Assignment of
Rents in favour of Melvyn Eisen

Instrument number MT1 37794, registered on, 2014/04/22 as Postponement in favour of
17.
Melvyn Eisen
Instrument number MT1 37795, registered on, 2014/04/22 as Postponement in favour of
18,
Melvyn Eisen
19.

Instrument number MT143203, registered on 2014/09/05 as Court Order

instrument number MT149330, registered on,. 2015/02118 as transfer of Charge in
20.
favour of Melvyn Eisen
Instrument number MT150348, registered on, 2015/03/23 as Transfer of Charge in
21.
favour of Beaver Valley Holdings Limited

PIN 48053-0788 (LT)
Instrument number MT64063, registered on, 2009/03/26 as Charge in favour of Dura
1.
Automotive Systems (Canada), Ltd.
2.
Instrument numberMT64064, registered on, 2009/03/26 as General Assignment of
Rents in favour of Dura Automotive Systems (Canada), Ltd.
3.
Eisen

Instrument number MT108021, registered on, 2012/01/24 as Charge in favour of Melvyn

4.
Instrument number MT1 08022, registered on, 2012/01/24 as General Assignment of
Rents in favour of Melvyn Eisen
5.
Instrument number MT1 08023, registered on, 2012/01124 as Transfer of Charge in
favour of B2B Trust and Melvyn Eisen
6.
Instrument number MT1 08057, registered on, 2012/01/25 as Transfer of Charge in
favour of Thomas Sheppard
7.
Instrument number MT1 08058, registered on, 2012/01/25 as Assignment of General
Assignment of Rents in favour of Thomas Sheppard
8.
Instrument number MT1 08089, registered on, 2012/01/25 as Postponement in favour of
B2B Trust and Melvyn Eisen
9.
Instrument number MT1 14385, registered on, 2012/07/05 as Transfer of Charge in
favour of Ontario Wealth Management Corporation
10.
Instrument number MT1 14386, registered on, 2012/07/05 as Assignment of General
Assignment of Rents in favour of Ontario Wealth Management Corporation
11.
Instrument number MT1 16761, registered on, 2012/08/30 as Transfer of Charge in
favour of Carol Tarback

Instrument number MT1 16762, registered on, 2012/08/30 as Assignment of General
12.
Assignment of Rents in favour of Carol Tarback
13.
instrument number MTI28192, registered on, 2013/07/17 as Transfer of Charge in
favour of The Bank of Nova Scotia Trust Company
14.
Instrument number MT1 35548, registered on, 2014/01/29 as Charge in favour of Lisa
Wertheim-Brault
Instrument number MT1 37785, registered on, 2014/04/22 as Charge in favour of
15.
Melvyn Eisen
Instrument number MT137786, registered on, 2014/04/22 as General Assignment of
16.
Rents in favour of Melvyn Eisen
17
Instrument number MT1 37794, registered on, 2014/04/22 as Postponement in favour
of Melvyn Eisen
18.
Instrument number MT1 37795 registered on, 2014/04/22 as Postponement in favour
of Melvyn Eisen
19.

Instrument number MT143203, registered on 2014/09/05 as Court Order

20.
Instrument number MT149330, registered on, 2015/02/18 as Transfer of Charge in
favour of Melvyn Eisen
21.
Instrument number MT1 50348, registered on, 2015/03[23 as Transfer of Charge in
favour of Beaver Valley Holdings Limited

PIN 48053-0196 (LT)
1.
Instrument number MT64063, registered on, 2009/03/26 as Charge in favour of Dura
Automotive Systems (Canada), Ltd.
2.
Instrument number MT64064, registered on, 2009/03/26 a s General Assignment of
Rents in favour of Dura Automotive Systems (Canada), Ltd
3.
Instrument number MT108057, registered on, 2012/01/25 as Transfer of Charge in
favour of Thomas Sheppard
4.
Instrument number MT1 08058, registered on, 2012/01/25 as Assignment of General
Assignment of Rents in favour of Thomas Sheppard
5.
instrument number MT1 16761, registered on, 2012/08/30 as Transfer of Charge in
favour of Carol Tarback
6.
Instrument number MT1 16762, registered on, 2012/08/30 as Assignment of General
Assignment of Rents in favour of Carol Tarback

7.
Instrument number MT137785, registered on, 2014/04122 as Charge in favour of
Melvyn Eisen
Instrument number MT1 37786, registered on, 2014/04/22 as General Assignment of Rents in
8.
favour of Melvyn Eisen
9.
Instrument number MT137795, registered on, 2014/04/22 as Postponement in favour
of Melvyn Eisen
10.

Instrument number MT1 43203, registered on 2014/09/05 as Court Order

11.
Instrument number MT150348, registered on, 2015/03/23 as Transfer of Charge in
favour of Beaver Valley Holdings Limited

Schedule D - Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property
(unaffected by the Vesting Order)
PIN 48053-0789 (LT)
1. Instrument number DM61469, registered on, 1967/11/06 as Transfer Easement in favour of
Northern and Central Gas Company Limited as amended by: instrument number MT58490
2. Instrument number DM68247, registered on, 1969/02/04 as Transfer Easement in favour of
Northern and Central Gas Corporation Limited
3. Instrument number DM79544, registered on, 1970/10/19 as Transfer Easement in favour of
The Bell Telephone Company of Canada
4. Instrument number DM148395, registered on, 1979/10/12 as Transfer Easement in favour of
The District Municipality of Muskoka
5. Instrument number DM288542, registered on, 1996/02/09 as an Agreement (site plan) in
favour of The Corporation of the Town of Bracebridge
PIN 48053-0788 (LT)
1. Instrument number DM61469, registered on, 1967/11/06 as Transfer Easement in favour of
Northern and Central Gas Company Limited as amended by instrument number MT58490
2. Instrument number DM68247, registered on, 1969/02/04 as Transfer Easement in favour of
Northern and Central Gas Corporation Limited
3. Instrument number DM79544, registered on, 1970/10/19 as Transfer Easement in favour of
The Bell Telephone Company of Canada
4. Instrument number DM288542, registered on, 1996/02/09 Agreement (site plan) in favour of
The Corporation of the Town of Bracebridge
5. Instrument number DM297032, registered on, 1997/04/16 as Transfer Easement in favour of
Ontario Hydro
PIN 48053-0196 (LT)
1. Instrument number DM288542, registered on, 1996/02/09 Agreement (site plan) in favour of
The Corporation of the Town of Bracebridge

Schedule E - Auction Assets.

TDCI BRACEBRIDCE INC:., RE(I:El VERSE Ii'
LISTING OF ITEMS TO BE SOLD AT AUCTION
(There may be further additions to this list)

TDCI Chattels not included Sancus APS (located throughout building
Pine sideboard
Brown Vinyl 3 Seater sofa
Brown Vinyl Tufted Back Wing Back Chair
Machine Made-Area Rug 9'6" x 576" Persian Area Rug 9'x 12'
Brown Leather Sofa & Chair
Oval Coffee Table
2x open bookcase Maple 42"x 90" tall
L shape maple Desk wI matching Armoire
Oak Double Pedestal Desk
Office Chair (Torn)
Oak Lateral Filling Cabinet Credenza
Oak Melamine Single Door Cabinet
6' painted white 3- door 10 Payne Window cabinet
Painted White Wash Double Armoire
G.E Refrigerator
10.112 ' Oval Board Room Table Double Pedestal
I Ox UPH Board Room Chairs
Work Station by TAYCO
1 Ix Metal Doors
3 Metal Door Frames
8 Hanging Lights
Insolation & Ceiling Tiles
4 Skids 12"xl.2" Tiles
Lot of assorted stainless metal poles
Assorted old tools & fans
15x Gas cans
Lot of assorted heaters
Mobile scaffolding 2-section
Assorted 8'racking beams
Approx. 30 beams
3x Upright racking 6 sections
Lot of drywall
Aluminium sheets Approx. 9'x4'
Plywood
30 KVA Transformer
25 KVA Transformer
Disconnects
Approx. 8'x7' Loewen windows (New)
2x assorted metal windows

8x Mobile boat storage rack
Approx. 12'04"x6'
2003 16'x 7' Double axle trailer with gate ramps by J.D.J. 2JDU I E6243 1002528
Wood crate 4x5
Warehouse lights
4x Ceiling fans
lRx Accuglo Accolite 250 watts M-50 lamp
13x Florescent
Assorted doors Approx. 20
Van
Assorted white melamine cabinets
Hose
2x Shop carts
Skids of9"xlO' pine flooring, tongue and groove
Skids of old lumber pine
Skids of old doors
Bin of parts & assorted electrical cords etc.
Roast pit on wheels (Home made) 7' axle
14 Cedar strip sail boat 24' Mass "The Loon" (Third Party - default in dispute)
With aluminium single axle boat trailer
1934 Rolls Royce Hooper body # 8069 VIN I GE-D27 6M
6x Approx. 8'x 10' garage doors
Assorted windows and patio doors (Used)
Assorted ceiling tiles
2x EZ Go Golf cart
Fireplace insert
Dust collector
2x Skids of assorted 2x4 florescent lights
Pair of post jacks
Assorted raw lumber
Central Vac
15 Commercial wall mount fans
Assorted AB Electrical disconnects
53' trailer
40' container trailer
Load of warehouse lights

3
TDCI Tool Room Chattels - Warehouse (not included in Sancus APS)
2 - Husky mechanic tool chest and contents
Skill saw
Makita grinder
Drernel advantage high speed rotary saw
Makita angle grinder
Bench vice
Assorted cordless drills
Rigid metal chop saw
32' Extension ladder
Dewalt bench grinder
Makita LS 1212 Mitre saw
Palletjack
Delta chop saw
Honda 24 HP pressure washer
Yamaha gas Generator EF6600 DE
2x Transformers
Great Dane Zero turn riding lawnmower "Chartot
Husqvrna 18 HP Lawnmower
Ariens Deluxe 30 snow blower
Ilusqvarna 6.5 HP Model 580 RSW Lawnmower
Omega Pro PK 5020 compressor
Commercial fan on wheels
Milwakee Dymodrill 4096
Craflex 14" band saw
Assorted levels
Small tools shovels, rakes, brooms, carts, hammers,
Step ladders, band cart, appliance cart, shop vac
Third Party Chattels Default Storage Lockers (Premiere)
Locker #1254 (10'x 10')
Locker#1245 (5' x 10')
Locker #1262 (1O'x10')
Locker #1209 (1O'x15')
Locker #1180 (1O'x15')
Locker #1224 (10' x 15')

4

Figewra/Tarback Chattels - Default Storage Lockers (Premiere)

Locker #1243
Locker #11214
Locker #1216

(l 0'x 20')
(10'x 15')
(10'x 15')

Locker #1180

(10'x15')

Locker #1108

(10'x8')

Locker #1107

(10'xlO')

Locker #1106

(i0'xiO')

Church pew, ash sideboard,3x quilts
Oak sideboard, Marble top European sideboard
2x Wing back chairs
Queen Anne style sideboard
Painted armoire
Painted bonnet chest (pine)
Ash bonnet chest
2x Eureka curvy chairs
2x Eureka curvy lounger
Oak modern 10-drawer dresser
White melamine dresser
Futon & computer equipment
Cooler 2 fillers
Walnut desk with damage Tx 42"
Walnut office desk 5'x34"
2x Red stools
Queen size headboard & footboard
Moving pads
Double pedestal desk
Antique walnut double pedestal desk
Parts, flags etc.
Walnut finish bedroom armoire
Walnut credenza
Sofa and sofa chairs
Moving pads

5

Figeuira/Tarback Chattels - TDCI Locker Rooms
Contents in Locker Roorns (#1301, 41302, 41303 and 111313)
Gondola shelving
13 V2 xlO' [land knotted rug (office) Medallion

Painting on wall
Oak gate leg, table Approx. 7"
2x Gary Fisher mountain bikes
4x Snow shoes (Each @ $25.00 to $40.00)
5-Section chrome shelving
imperial Model I SB 36 40,000 BTU gas oven
Singer sewing machine
Whirlpool top load washing machine
Whirlpool dryer
:DCS Stainless steel stove
UltraLine Pro fess ional stainless steel fridge 5 2cu ft
Maple Louis XV style cupboard
Maple Louis XV style cupboard
John Deer Moline Safe
Teak fireplace mantle
Wicker hall table
Rustic bathroom industrial look vanity sink
Maytag washing machine (oversize capacity plus)
Area rugs
Sofa sets
Pine mirror
Painted Welsh cabinet
Vintage URN tufted back arm chair
7x Assorted art & mirror
2x Painted panels.
Painted fireplace screen
Plastic child's pedal car
lOx Assorted copper pots
Mobile cooler
The art of Glen Loatesbook (wooden box)
Painted pie crust candle table
Barley twist claw foot parlour table
Dining room chairs, UPH chairs, dining room table
Stainless steel prep table
Flat screen TV "Visio" HDM, Hi) TV
Antique table
Room of Halloween stuff
2x Large area Persian rugs
Walnut finish kitchen island
Assorted Halloween stuff
Left over Misc.
Securi fort Inc. safe
Room complete work station
12x Hand knotted area rugs

2x Oak antique side tables
Antique Walnut rocking chair
Metal horse cut out end table
Boston Rocker
Carved teak Oversize coffee table
Table with Shabby -. Chic dining room table
Pine bench
2x Child Muskoka chairs
Yakima rooftop carrier
Woods Queen size blow up bed
Black bar refrigerator
.Butcher block top'
3x Canoe paddles (painted)
Stainless steel tube sink
Drafting table,
Room contents Gondola shelving
Assorted skies
4x Muskoka wood teak arm chairs
2x Twig chairs
16' Canoe Water crest
Global 2-door cabinet
Grand &I'oy 4-drawer legal filing cabinet
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This is Exhibit 3 to the Affidavit of
Holly LeValliant, sworn before me
this 13th day of August, 2015.

A Cmmissioner, etc.

From: Norma Walton <n.wafton©biueparrotpropert:ies.com>
Sent: Wednesday, August 5, 2015 6:10 PM
To: Courage, Bill
Cc: Howard Litowitz; Melvyn Eisen; peter. deg uerredtz.com
Subject: Waiver of condition

Dear Bill,

It was very nice to speak with you earlier today. I will ring you tomorrow and we can continue our
conversation.
In the meantime, our purchaser group is prepared to waive the closing condition that a deal be struck with Grace
if the Receiver is also prepared to so waive. Please advise.
Thanks,
Norma

11

Norma Walton
Blue Parrot Properties Ltd.
25 Hollinger Road, Unit 10
East York, ON M413 3N4
P: 647-749-2502
F: 416-386-0503

The information contained in this communication is confidential and intended only for the use of those to whom it is addressed. If you have
received this communication in error, please notify me by telephone (collect if necessary) and delete or destroy any copies of it. Thank you.
BDO Canada LLP (and its affiliates), a Canadian limited liability partnership, is a member of BDO International Limited, a UK company limited
by guarantee, and forms part of the international BDO network of independent member firms.
BDO is the brand name for the BDO network and for each of the BDO Member Firms.
Le contenu de ce courriel est confidentiel et a l'intention du (des) destinataire(s) seulement. Si vous recevez cette transmission par erreur,
veuillez m'aviser immédiatement par téléphone en utilisant le numéro mentionné ci-haut (a frais virés si nécessaire). Veuillez effacer ou
détruire toutes copies de ce courriel recues. Merci de votre collaboration.
BDO Canada s.r.l./S.E.N.C.P_L. (et ses filiales), une société canadienne a responsabilité limitée/société en nom collectif a responsabilité
limitée, est membre de BDO International Limited, société de droit anglais, et fait partie du réseau international de sociétés membres
indépendantes BDO.
BDO est la marque utilisée pour designer le réseau BDO et chacune de ses sociétés membres.

This is Exhibit 4 to the Affidavit of
Holly LeValliant, sworn before me
this 13th day of August, 2015.

A Commissioner, etc.

From: Kevin Fisher
Sent: August-06-15 12:47 PM
To: Courage, Bill
Cc: 'Ward, David'; Holly LeValliant
Subject: Premiere Self Storage Inc.

I write on behalf of my clients to confirm that you have advised that the purchaser and the Receiver are
prepared to waive the condition of the sale requiring the purchaser to enter into agreement for the purchase of
Premiere and its assets. No acceptable agreement has been reached with the purchaser and Premiere intends to
remove its business and assets from the premises as soon as it is reasonably able to do so. My client has agreed
to hold off sending out notices to its storage locker tenants and leaving its pedestal sign on sight until after the
auction on August 8th
As the waiver of the condition is eminent and no viable agreement has been reached with the purchaser and
Premiere, we request that Premiere's assets be secured, particularly the Emove software program owned by
Premiere including all of its proprietary contents, customer data, goodwill etc. and that any current or past
employees of TDCT be removed from access to this data and that access be limited to Ms. Adshade and
whomever she directs. Please advise as to whether there has been any release of any of this information to the
purchaser.
Yours truly,
Kevin

Kevin Fisher
kfisher@ basmansrnith.com
Direct 416-860-1932
Fax 416-860-1933

BARRISTERS & SOLICITORS

<-1xr>

1 Dundas Street West,
th
24 Floor, Box 37
Toronto, ON, M5G 1Z3
Toll Free 1-855-815-0300
www.basmansmith.com

GG.

NDEPfNDN1 MEMBER

The contents of this email are confidential and distribution or use of the
information contained herein other than by the intended recipient is
unauthorized. If you received this email in error, please advise the
author immediately.

This is Exhibit 5 to the Affidavit of
Holly LeValliant, sworn before me
this 13th day of August, 2015.

A Commissioner, etc.

Holly LeValliant
Kevin Fisher
July-30-15 5:01 PM
Norma Walton
Howard Litowitz; peter.deguerre@dtz.com; Millis, Stella; Courage, Bill; Holly LeValliant; David
Ward; Holly LeValliant
RE: Your client Ms. Adshade

From:
Sent:
To:
Cc:
Subject:

Ms. Walton.
While the amount of the offer is as requested, the payment terms are simply not viable under any circumstance.
13 years to pay this out is absurd. The only payment terms that will work for my client is full payment on
closing.
If this Isnot going to be viable and a acceptable agreement not reached by next Tuesday, we will have to begin
notiRing the self-storage tenants of the need to remove their belonging so that the lockers can be removed.
Arrangements to remove the sign can be made to be effective in short order.
Yours truly.
Kevin Fisher
Kevin Fisher
kfisher basmansmith.com
Direct 416-8604932
Fax 416-860-1933

BARRISTERS & SOLICITORS

1 Dundas Street West,
24 Floor, Box 37
Toronto, ON, M5G 1Z3
Toll Free 1-855-815-0300
www.basmansniith.com
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The contents of this email are confidential and distribution or use of the
information contained herein other than by the intended recipient is
unauthorized. If you received this email in error, please advise the
author immediately.

From: Norma Walton [mailto : n.walton©blueparrotproperties.com]
Sent: July-29-15 10:14 PM
To: Kevin Fisher
Cc: Howard Litowitz; peter.deguerre@dtz.com ; Millis, Stella; Courage, Bill; Melvyn Eisen; Holly LeValliant; David Ward
Subject: Re: Your client Ms. Adshade

Dear Mr. Fisher,
Thank you for your email.
Assuming our proposed purchase is approved by the Court, we reiterate our willingness to pay the $232,500 at
a rate of $1,500 per month until paid in full. We also reiterate our willingness to fully cooperate with your
1

client if she wishes instead to remove her property from the premises. We understand from your email that a
long term lease is no longer desired by your client, which we appreciate knowing.
Regards,
Norma Walton
On Wed, Jul 29, 2015 at 6:06 PM, Kevin Fisher <KFisher@basrnansrnith.com> wrote:
Mr. Courages is correct. Ms. Adshade's offer to sell is, in fact, a bargain and only represents the costs of the
underlying assets which are currently earning substantial income and will produce substantially more income
once properly managed and the income properly accounted for. In a prior appraisal on the property, Premiere
was valued at more than $2 million. The income stream from the Solar Panels, which is very similar, has been
valued at more $1.5 million.

Any valuation model for Premiere's business whether from a gross income perspective or as a net income
stream, would value it at substantially more than the $232,500 requested by Ms. Adshade.

Leasing the premises on a long term basis, as Set out in the Receiver's report, is not feasible in the
circumstances.

If the purchaser is not prepared to purchase the storage locker business and sign rental business at the very
reasonable price put forth, then arrangements will have to he made through the court for the orderly wind up of
the business and the removal of Premiere's assets.

Yours truly,
Kevin Fisher

Kevin Fisher
kfisherbasmansmith.com
Direct 416-860-1932
Fax 416-860-1933

BARRISTERS & SOLICITORS

1 Dundas Street West,
24' Floor, Box 37
Toronto, ON, MSG 1Z3
Toll Free 1-855-815-0300
www.basmansmfth.com
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The contents of this email are confidential and distribution or use of the
information contained herein other than by the intended recipient is
unauthorized. If you received this email in error, please advise the
author immediately.

From: Courage, Bill [mailto: BCourage©bdo.ca ]
Sent: 3uly-28-15 11:14 AM
To: 'Melvyn Eisen'; 'Norma Walton'; Kevin Fisher
Cc: 'Howard Litowitz'; 'eter.deguerredtz.com'; Millis, Stella
Subject: RE: Your client Ms. Adshade

Mel:

Please note that the lockers, as a business, generate almost half of the revenue for the complex from less than 1/3 of
the space. I think if you move the thinking away from the purchase of lockers to the purchase of a business it is easy to
see how the value that Mrs. Adshade is asking is supportable. The "value in place" is more than depreciated value.

Thanks,
Bill

William A. (Bill) Courage CPA, CA, FCIRP, CFE
Senior Vice-President
BDO Canada Limited
bcourage@bdo.ca

1717 Second Avenue E, Suite 200
P.O. Box 725
Owen Sound, Ontario N4K 5W9
Canada
3

Tel: 519 372 0188 x2251
ToU-free: 800 661 8243

Fax: 519 372 0189
www. bdo. ca
www. bdodebthetp.ca

Before you print think about the environment

From: Melvyn Eisen [mailto:meleisen©idirect.com]
Sent: Tuesday, July 28, 2015 10:53 AM
To: 'Norma Walton'; 'Kevin Fisher'
Cc: Courage, Bill; 'Howard Litowitz'; peter. deg uerre@dtz.com; Millis, Stella
Subject: RE: Your client Ms. Adshade

Please note in the receiver's report On Schedule

NA"

page 20 the total cost of the lockers and leasehold improvements

was $172,38900 (when new).
I am sure that the current value is considerably less.
The current demand is unreasonable and should not be a condition of the sale of TDCI's assets.

Melvyn D. Eisen
Barrister and Solicitor
70 Bond Street, Suite 200
TorontoOntario
M5B1X3
416-865-5321
416-366-3882 (fax)

This e-mail is CONFIDENTIAL and may be protected by solicitor-client privilege. It is intended only for the use of the party to whom it is addressed. Any
distribution, copying or other use by anyone else is strictly prohibited. If you have received this message in error, please telephone or e-mail me immediately and
delete this message
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From: Norma Walton [mailto: n .walton@bluearrotrroperties.com]
Sent: July-28-15 9:09 AM
To: Kevin Fisher
Cc: Bill Courage; Howard Litowitz; peter.deguerre©dtz.com; Millis, Stella

Subject: Your client Ms. Adshade

Dear Mr. Fisher,

Good morning. I am in receipt from Mr. Litowitz of your email below. I have tried to reach out directly to
your client but as you indicated below, she has no interest in meeting me.

Our purchasers' estimate of the fair market value of the lockers and the sign does not equate to the $232,500
you have suggested nor does there seem to be any value in the storage locker business at this time given that
only 100 of the 170 lockers are rented, which barely pays the fair market value rent.

Far as we can tell, to satisfy the closing condition, we have three options:
1. Your client removes her sign and lockers;
2. Your client enters into a lease as she had offered and as we had agreed; or
3. Your client sells the lockers, sign and storage locker business to us for a price that is agreeable.

The only way we could justify paying more than double what we believe the lockers and sign are worth is by
spreading the payments out over time, hence our offer of $100,000 paid over 5.5 years. If your client is
insistent on the $232,500 as you have indicated below, then the same concept applies. We would be prepared
to accommodate her required price on condition that the payments be spread out over a period of years and paid
at a rate of $1,500 per month.

You and Mr. Litowitz can obviously insert provisions that if the building is sold, the payment accelerates, and
that the ownership of the lockers and sign does not transfer until paid in full, both to provide your client with
security that she will be paid.

5

Once you speak with your client, please advise if what we have suggested is workable. If not, we are open to
either of the other options, being the lease she had previously suggested or the removal by her of the sign and
lockers. We await your advice.

We again repeat our offer to drive to Collingwood to meet with your client. We would enjoy meeting her and
believe we could likely work this out directly if she were willing to sit down with us to discuss the situation.

Regards,
Norma Walton
From: Kevin Fisher <KFisher@basmansmith.com>
Date: July 23, 2015 at 12:30:18 PM EDT
To: Howard Litowitz <Litowitz@litowitz.com>
Cc: Holly LeValliant <HLeValliant@basmansmith.com>
Subject: RE: Request for Meeting - Sancus Properties Ltd.
Mr. Lito\vitz.

We did speak with Ms. Walton and Mr. DeGuerre a few weeks ago and advised them that any
discussions were premature as there had been no approval of their offer. We understand that the
Receiver is moving to seek court approval of an offer but we have no details of that offer and do
not know if the court will approve it or not. We are still waiting to receive the .Receivers report.

We have been advised by the Receiver that Sancus Properties Ltd. has made an offer and has
also made an offer to purchase my client's business and assets for $100,000 payable over 5
years. My client has no interest in that offer. My client is prepared to accept an offer of $232,500
payable upon closing. She is not prepared to consider anything less and .has no interest in
meeting with Ms. Walton.

Yours truly,
Kevin Fisher

Kevin Fisher
kiisherhasrnansrnith.corn
Direct 416-860-1932
6

Fax 416-860-1933
I Dundas Street West.
4th Floor. Box 37

Toronto, ON. M5G I Z3
Toll Free 1-855-815-0300
www.basrnansmith.com

The contents of this email are confidential and distribution or use of the
information contained herein other than by the intended recipient is
unauthorized. If you received this email in error, please advise the author
immediately.

Norma Walton

Blue Parrot Properties Ltd.
25 Hollinger Road, Unit 10
East York, ON M4B 3N4

P: 647-749-2502
F: 416-386-0503

This email has been checked for viruses by Avast antivirus software.
www.avast.com

The information contained in this communication is confidential and intended only for the use of those to whom it is addressed. If you have
received this communication in error, please notify me by telephone (collect if necessary) and delete or destroy any copies of it. Thank you.
BDO Canada LLP (and its affiliates), a Canadian limited liability partnership, is a member of BDO International Limited, a UK company limited
by guarantee, and forms part of the international BDO network of independent member firms.
BDO is the brand name for the BDO network and for each of the BDO Member Firms.
erreur,
par,
Le contenu de cc courriel est confidentiel et a 'intention du (des) destinataire(s) seulement. Si vous recevez cette transmission
veuillez maviser immédiaternent par téléphone en utilisant le nurnéro mentionné ci-haut (a frais virés ci nécessaire). Veuiliez effacer ou
détruire toutes copies de ce courriel recues. Merci de votre collaboration.
BDO Canada sr.l./S.E.N.CR.L. (et sec filiales), une société canadienne a responsabilité limitée/société en nom collectif a responsabilité
limit-6e, est membre de BDO International Limited, société de droit anglais, et felt partie du réseau international de sociétés membres
indépendantes BDO.
BDO est a marque utilisée pour designer Ic réseau BDO et chacune de sec sociétés membres.

Norma Walton
Blue Parrot Properties Ltd.
25 Hollinger Road, Unit 10
East York, ON M4B 3N4
P: 647-749-2502
F: 416-386-0503
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This is Exhibit 6 to the Affidavit of
Holly LeValliant, sworn before me
this 13th day of August, 2015.
5

1

A Commissioner, etc.

PEMCRC SeLF SYORACF
345 CCCLESYONF DR
ACE RflC C, ON PIL 1Ri

TENANT'S NAME
TENANT'S ADDRESS

Date: 8/12/2015

EVICTION NOTICE
Dear TENANTS NAME,
It is with sincere regret that I write to inform you that Premiere Self-Storage Inc. ("Premiere") is no longer
in a position to provide you with self-storage facilities at 345 Eccelstone Drive. You are requested to
remove your belonging from your locker(s) within 30 days of this notice and by no later than September
11, 2015. All storage tenancies will fully terminate as of that date and time and any items or contents
remaining in the lockers after that date will be removed at the tenant's expense and will not be the
responsibility of Premiere.
As many of you might be aware, the Superior Court of Justice in February of this year placed TDCI
Bracebridge Inc. ("TDCI" - the business that owns and operates 345 Ecclestone Drive) into the hands of a
receiver. Subsequently, the building has been sold by the Receiver with the sale closing in August 2015.
The purchaser is represented by Norma Jean Walton. Documents regarding the various court rulings and
Orders related to TDCI and the appointment of a Receiver can be located online including at
http://bit.ly/lTtl FXI.
As is clear from the court documents, this entire process, especially the conduct of Clive Figueira as set out
therein, has made for a very difficult time for me and my family. I had hoped that as my customer you
might be spared the hardship of having to relocate your possessions, but I am afraid the failure to come to
an agreement with the new owners has rendered that impossible. As the sole owner of Premiere, I have
attempted to negotiate, in good faith, a fair arrangement with Ms. Walton and the purchaser that would
allow Premiere to remain on the premises at 345 Eccelstone Drive and to continue to offer storage services
to its tenants. Those negotiations have failed and, as a result, it is required that Premiere remove its lockers
and other assets from the premises as soon as is possible.
Premiere is seeking a court Order further to this notice and to ensure that all tenants will not be blocked
from being able to attend on the premises to remove their belonging prior to 4:00 on September 11, 2015. It
is very important to both you and Premiere that all of your belongings are removed from the lockers by no
later than date and time as the storage lockers will be removed from the premises at 345 Eccelstone Drive
immediately thereafter.
If at some point in the future I am able to find a home for my lockers that is convenient to you, you will be
notified directly. In the meantime, no one other than myself has the authority to contact you on behalf of
Premiere and you should not accept any information that is provided to you unless it is verified by me or by
the Receiver.
I am truly sorry that this situation could not be avoided.
Sincerely,
Grace Adshade

This is Exhibit 7 to the Affidavit of
Holly LeValliant, sworn before me
this 13th day of August, 2015.

1

A Commissioner, etc.

EVICTION NOTICE
ALL TENANTS
Premiere Self-Storage Inc. is no longer in a position to
provide you with self-storage facilities at 345
Eccelstone Drive. You are requested to remove your
belonging from your locker(s) by no later than 4:00 pm
Sept. 11, 2015.
All storage tenancies will fully terminate as of that date
and time and any items or contents remaining in the
lockers after that date will be removed at the tenant's
expense and will not be the responsibility of Premiere
Self-Storage.
As the sole owner of Premiere Self-Storage, I sincerely
regret this situation and have sent a letter to your
home address explaining the unfortunate
circumstances behind this closure. Moving forward,
please do not accept any information provided to you
by individuals other than the myself or the Receiver.
Premiere is seeking a court Order further to this notice
and to ensure that all tenants will not be blocked from
being able to attend on the premises to remove their
belonging prior to September 11, 2015.
Grace Adshade
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