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Schedule "A"
Court File No. CV-14-10678-OOCL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE
JUSTICE PATTILLO

)
)
)

THURSDAY, THE
11th DAY OF SEPTEMBER, 2014

GRACE ADSHADE, BEAVER VALLEY HOLDINGS LIMITED, PREMIERE SELF
STORAGE INC.
Applicants
- and TDCI BRACEBRIDGE INC., CAROL TARBACK and CLI YE FIGUEIRA
Respondents
ORDER
THIS Application made by the Applicants for Orders pursuant to section 248(3)(b) of the
Ontario Business Corporations Act, R.S.O. 1990, c. B.16, as amended (the "OBCA") and
section 101 of the Courts of Justice Act, RSO 1990, c. C.43, as amended (the "CJA")
appointing BDO Canada ("BDO") as receiver and manager without security, of all of the assets,
undertakings and properties of TDCI Bracebridge Inc. ("TDCI"), an accounting and tracing of
funds, an interim preservation and non-dissipation order as well as other relief as set out in the
notice of Application, was heard this day at 330 University Avenue, Toronto, Ontario.
ON READING the affidavit of Grace Adshade sworn August 20, 2014, the affidavit of
Grace Adshade sworn September 1, 2014, the affidavit of Grace Adshade sworn September 10,
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22014, the affidavit of Clive Figueira sworn September 7, 2014, and the affidavit of Clive
Figueira sworn September 10, 2014, on hearing the submissions of counsel for the Applicants
and counsel for the Respondents, and upon being advised of the consent of the Parties to adjourn
the Application on the terms as set out herein,
1.

THIS COURT ORDERS that all of the Respondents shall maintain the status quo of

TDCI and Premiere Self Storage Inc. ("Premiere") pending the hearing of the Application or
further order of this Court or the written mutual consent of the parties. In that regard, and
without limiting the foregoing, the Respondents shall not further encumber, transfer or convey
TDCI or Premiere property or any part thereof without further order of the court or the written
mutual consent of the parties.
2.

THIS COURT ORDERS that the Respondents TDCI, Carol Tarback and Clive Figueira

shall disclose all information within their possession or control related to the operation of TDCI
and Premiere, related to any of its operations and assets, including as may be in the possession
and control of any of their professional advisors (and not privileged) as is necessary to determine
any issue related to herein including information and documentation relating to all material
transactions and agreements involving TDCI and Premiere which shall be provided to BDO, who
shall have physical access to the premises and records of TDCI and Premiere, on reasonable
notice, and to permit BDO to conduct an audit.
3.

THIS COURT ORDERS that the Applicants may come back before this court on 4

business days notice on the Affidavit of BDO as to any issues related to the implementation of
this Order.
4.

THIS COURT ORDERS that this Application shall otherwise be adjourned to an in

chambers scheduling appointment on October 14, 2014 at 9:30 a.m.
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This is Exhibit "5" to the Affidavit of
Reshma Kishnani, sworn before me this
28th day of July, 2015.

Commis oner, etc.

Court File No. CV-14-10678-OOCL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE

)
)

JUSTICE PATTILLO

)

TUESDAY, THE
27" DAY OF JANUARY, 2015

GRACE ADSHADE, BEAVER VALLEY HOLDINGS LIMITED, PREMIERE SELF
STORAGE INC.
Applicants
- and TDCI BRACEBRIDGE INC., CAROL TARBACK and CLIVE FIGUEIRA
Respondents

ORDER
Upon Motion the Applicants seek an Order approving the sale and assignment of the
TDCI Bracebridge Inc. ("TDCI") FIT Solar Project lease with Forvere Energy Fund 1 Inc. to an
arm's length 3r1 Party Ecclestone Drive Solar Inc. (the "Proposed Sale") on terms, which was
heard this day in Chambers at 330 University Avenue, Toronto, Ontario.
ON READING the affidavit of Holly LeValliant sworn January 26, 2015, on hearing the
submissions of counsel for the Applicants and counsel for the Respondents, and being advised of
to their consent to the Proposed Sale as well as their partial consent as to terms requested by the
Applicants in relation to the Proposed Sale;
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1.

THIS COURT ORDERS that it is satisfied that the Proposed Sale of the solar panel

transaction is beneficial to TDCI and should be completed and the parties are hereby ordered to
proceed on the following terms:
(a)

The Respondents shall provide complete and full disclosure of all
documents and information relating to the transaction on an ongoing basis
to the Applicants, including all directions re: payments related thereto;

(b)

The Applicants shall be listed as a party receiving notice under the
documents directed to TDCI through counsel;

(c)

All funds that are in any manner paid, due, payable, owing, whether
directly or indirectly, to TDCI (or any related party) that are in any manner
or form related to the sale or assignment of the solar panel lease shall be
paid to Ormston List Frawley LLP to be held in trust; and

(d)

All such funds paid into trust are to remain in trust and shall be released
only upon consent of the parties throu g
of the court.
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This is Exhibit "6" to the Affidavit of
Reshma Kishnani, sworn before me this
28th day of July, 2015.

A Comm7oner, etc.

CITATION: Adshade v TDCI Bracebridge, 2015 ONSC 1275
COURT FILE NO.: CV- 10678-OOCL
DATE: 20150227

SUPERIOR COURT OF JUSTICE - ONTARIO
RE:

Grace Adshade, Beaver Valley Holdings Limited and Premiere
Self Storage Inc., Applicants
AND:
TDCI Bracebridge Inc., Clive Figueira and Carol Tarback,
Respondents

BEFORE:

L.A. Pat.tillo J,

COUNSEL:

Kevin Fisher and Holly LeVailiant, for the Applicants
John P. Ormston, for the Respondents TDCI Bracebridge and
Carol Tarback

HEARD:

February '25 and 26, 2015
ENDORSEMENT

Introduction
[1] The applicants, Grace Adshade ("Adshade"), Beaver Valley Holdings
Limited, ("BVIU") and Premiere Self Storage ('Premiere") seek a number of
orders in respect of the respondents including the appointment of BDO Canada
Ltd. ("BDO") as Receiver/Manager of TDCI Bracebridge Inc. ("TDCI").
[2] Adshade lives in Co1lingvood and is the majority shareholder and the sole
officer and director of BVITh, an Investment company. Adshade is also the sole
officer, director and shareholder of Premiere, a self-storage company operating in
Bracebridge, Ontario. She is 79 years of age.
[3] The respondents Clive Figueira ("Figueira") and Carol Tarback ("Tarback")
re husband and wife. Tarback is currently the sole officer and shareholder of
TDCI. Figueira is the general manager and is the person running the business.
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[4] This application initially came before me in September 2014. On September
ii, 2014, the parties agreed to a consent order which provided, among other things
that the respondents would maintain the status quo of TDCI and Premiere until the
hearing of the application or further order and particularly would not further
encumber, transfer or convey TOOT or Premiere property without consent or
further order. The consent order further provided that the respondents would
disclose all information in their possession or control concerning the issues raised
to BOO who would have access to the premises and records of TDCI and
Premiere.
[5] BOO subsequently prepared and filed two reports concerning its
investigation dated October 8, 2014 and January 27, 2015, respectively,
[6] Adshade and Figueira have each filed a number of affidavits in the
application. Further, Tarback and a representative of BOO were cross-examined
and a former employee of Premiere was examined as a witness in aid of the
application.
[7] Both Adshade and Figueira were cross-examined before inc at the hearing.
Their evidence of their relationship and Adshade's involvement in TOOT between
2008 and 2014 is diametrically opposite. Unless otherwise stated, I Prefer the
evidence of Adshade to that of Figueira. I find her explanation of events to be more
credible when considered against the documents in the record. I also found
Adshade to be direct and straightforward in her answers during cross-examination.
In contrast, I consider Figueira's evidence of what occurred not to be credible. For
the most part, it is not supported by the record or by BOO's reports. He was
argumentative and evasive in his responses to questions during cross-examination.
He refused to answer a number of the questions.
[8] Figueira has not been represented during the proceedings and, specifically,
was unrepresented at the hearing. Although he attended to be cross-examined, he
did not otherwise attend and was not present during final submissions.
Background
[9] Adshade and Figueira met in 2005.1 In 2008, Figueira approached Adshade
about becoming partners In the purchase and subsequent development of the
former Dura Automotive Systems (Canada) Ltd. plant and lands comprising a
116,000 square foot building and approximately 124 acres of land in Bracebridge,

Unless otherwise noted, statements of fact in these reasons are findings of fact.
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Ontario (the "Property"). At the time, Figueira said he was asset rich and cash
poor. Adshade agreed to become involved,
[10] Figueira told Adshade that the Property was in receivership and he believed
that the Property could be developed and the building on the Property could be
used to set up a storage facility with self-storage lockers, warehouses etc. utilizing
Premiere Self Storage lockers. At the outset, they agreed Adshade would provide
the deposit funds ($100,000) to purchase the Property, monies for legal fees
($15,000) and some other financial assistance to start up Premiere, They further
agreed that Premiere would be owned 50/50 between them and that Adshade's
company, BVBL, would receive a 25% interest in ThCI.
[11] TDCI was incorporated on June 4, 2008. initially, the sole director, officer
and shareholder was Tarback. In May 2009, Adshade received 25% of TDCI's
shares which were issued to BVHL. As her investment in TDCI increased beyond
what had been agreed to at the outset, Adshade requested a greater percentage of
the shares in TDCL Figueira agreed and, in September 2010, BVUL's
shareholdings in TDCI increased to 50%. Tarback held the other 50%. At no time
was Tarback ever involved in TDCI's day to day business,
[12] Premiere was incorporated on August 1, 2008. Initially, and as with TDCI,
the sole director, officer and shareholder was Tarback. In March/April 2011,
BVHL received 100% of the shares in Premiere although it was understood that the
shares were owned 50/50 as originally agreed. The transfer was connected to
Premiere obtaining a loan from BDC to purchase the storage lockers. At the same
time as the transfer, Adshade, BVHL and Figueira entered into an option
agreement which provided, among other things, that upon repayment of the BDC
loan, Figueira could buy back 50% of the shares for $1.
[13] On June 16, 2008, Adshade provided TDCI with $100,000 for the deposit
and paid $15,000 directly to TDCI's lawyers for legal fees.
[14] TDCI purchased the Property in March 2009 for $3,000,000. In addition to
the $100,000 deposit the purchase price was financed by a private mortgage for
$1,800,000 (the "Passarello Mortgage") and a vendor take back mortgage in the
amount of $1,700,000 (the "Dura Mortgage").
[15] Between 2009 and 2011, Adshade, who was living in Collingwood, acted as
the bookkeeper for TDCI and Premiere and oversaw the companies' finances.
Figueira, Tarback and their children were living in Florida. TDCI was engaged in
renovations of the building on the Property to put in lockers for the self-storage
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units and construct furnished offices. The renovations were overseen by Figueira
and paid for by Adshade through BVITh,
[16] The Passarello Mortgage came due in April 2010 Figueira negotiated a
forbearance agreement which extended the deadline to October 30, 2010. In
addition, the Dura Mortgage also went into default.
[17] Towards the end of 2011, Figueira was able to refinance the Passarello
Mortgage with a loan from Mel Eisen ("Eisen") in Trust in the amount of
$3,500,000. The transaction closed on January 2. 2012 and the Eisen loan was
secured by a first mortgage on the Property. Utilizing some of the mortgage funds,
Figueira arranged to buy out the Dura Mortgage for $350,000. It was subsequently
assigned to Tarback.
[18] In October of 2011, and prior to the Fisen refinancing, Figueira went to
Adshade and said that he had found someone to refinance the Property to enable
them to pay out both the Passarello Mortgage and the Dura Mortgage and to have
some further financing. Figueira asked Adshade to transfer BVI-ll's shares in
TOCI to Tarback in order to facilitate the transaction. He told her that once the
refinancing went through, BVHL would get the shares right back. Figueira also
told Adshade that he would put the Dura Mortgage in VF 's name as partial
security for the monies it had lent to TOCI. Adshade agreed and subsequently
signed the required documentation to transfer BVJ's shares in TIDCI to Tarback
although the documents were backdated to February 2011.
[19] At the end of 2011, Adshade ceased being the bookkeeper for TDCJ and
Premiere. Figueira became more involved in the day to day running of the
businesses and their finances and a bookkeeper was hired.
[20] In April 2014, and without the applicants' knowledge, Figueira obtained
further financing from Eisen in the amount of $3,750,000 which was secured by a
second mortgage on the Property. Together, the Eisen first and second mortgages
total $7,250,000.
[21] BDO's reports confirm, among other things:
a) From the time that Figueira took over responsibility for TDCI ' s books and
records on January 1, 2012, the record keeping and financial reporting is
inaccurate and cannot be relied upon;
h) BV.HL has advanced at least $2,030,000 to TDCI not including interest;
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c) The financial records of TDCI and Premiere were comingied since
approximately January 2012;
d) The sources and uses of the mortgage advances were not properly recorded
and there was little insight into whether the mortgage advances were used
for the original alleged purpose;
anke) Figueira and Tarback removed at least $2500,000 in cash from TDCI bank
accounts or mortgage advances;

f None of the amounts taken by Figueira and Tarback are accurately reflected
in the books and records of TDCI;
g) Premiere's business has been merged into TDCI without any accounting of
its income or debts which continue to be paid by BVHL. It is being operated
as Muskoka Storage;
h) Figueira was not cooperative during BDO's investigation, did not permit
BDO access to many relevant records, all of TDCI's premises or its
employees.
Relief Requested
[22] The applicants seek the following relief against the respondents:
1) Appointment of BOO as Receiver and Manager of TDCI;
2) An order permitting the Receiver to untangle and separate Premiere from
TDCI;
3) An accounting and tracing of all funds taken from TDCI and Premiere by
Figueira and Tarback;
4) Reissuance of 50% of the shares of TDCI to BVHL including all rights
associated therewith;
5) Transfer and registration of the Dura Mortgage from Tarback to BVHL;
6) Partial judgment in favour of BVHL against TJI)CJ for the minimum amount
of $2,030,565.16 plus interest at 7% per annum;
7) Judgment in favour of BVHL for such further and other amounts as may be
confirmed by the Receiver;

Page: 6

8) Orders for repayment and restitution of all amounts taken, diverted or
misappropriated by the respondents from Premiere and by Figueira and
Tarback from TDCL
Analysis
1) Appointment of a Receiver/Manager
[23] The applicants rely on s. 101 of the courts of Justice Act, R.S.O. 1990, and
c. C 43 (the "CJA"), and s. 248(3) of the Business Corporations Act, R.S.O. 1990,
c. B.16, as amended (The "OBCA") in support of their request for a
receiver/manager of TDCI.
[24] Section 101 of the CJA provides, among other things, for the appointment of
a receiver/manager "where it appears to a judge of the court to be just or
convenient to do so."
[25] Section 248 of the OBCA is the oppression remedy. Section 248(3) gives the
court broad powers to intervene and redress oppressive and unjust conduct in the
affairs of a corporation including an order appointing a receiver-manager (s.248
(3)(b)).
[26] In my view, for the reasons that follow, it is both just and convenient to
appoint BDO as receiver -manager for TDCI at this time in order to preserve
TDCI' s property and protect the interests of all stakeholders, including the
applicants. I am also of the view that the conduct of Figueira and Tarback as set
out herein clearly disregards the interests of BVUL and Adshade both as
shareholders and creditors of TDCI and Premiere. Accordingly, I rely on both s.
101 of the CJA and s. 248 (3) for the appointment.
[27] Counsel for TDCI and Tarback opposes the appointment but takes no issue
with BOO or its qualifications. It is submitted that the appointment of a receiver is
an extraordinary remedy and should be not exercised in this case given the various
projects that Figueira has been working on for TDCL
[28] While there is no doubt that the appointment of a receiver-manager is an
intrusive and extraordinary remedy, in my view, the evidence which I accept
overwhelmingly supports the appointment of a receiver and manager for TDCL
[29] First, the evidence establishes that Figueira, both directly and through
Tarback, has taken substantial sums out of TDCI for personal use and continues to
do so. BOO concluded that Figueira and Tarback had removed at least $2,500,000
from TDCI's bank accounts or mortgage advances. Clearly, Figueira and Tarback
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have been using TDCI as their personal cash machine without any regard to the
actual income of the businesses or the businesses' needs.
[30] Figueira admits to receiving $15,000 a month but the records of TDCI's
bank accounts for 2014 indicate cheques averaging $36,000 a month. And that
does not include other cash amounts,
[3 1] After the first Eisen mortgage in January 2012, the net funds payable to
TDCI were retained in TDCJ's lawyer's trust account, Although they were used to
pay some of TDCI's expenses, through the spring and summer o. 2012, Figueira
and Tarback personally withdrew approximately $120,000 of that money.
[32] While the actual quantum of funds advanced to TDCI from the second Eisen
mortgage in April 2014 is uncertain, the advances appear to have been used
predominantly to pay the personal expenses of Figueira and Tarback.
[33] Further, Laura Grundt, a former employee of Premiere testified to a number
of F'igueira's actions while operating TDCI and Premiere, including that he took
cash receipts from Premiere's business on a daily basis and kept them for himself
without accounting for them in the business; that he frequently took items from the
building and sold them for scrap and kept the monies; that he unilaterally changed
the tenants' automatic rent deductions from the first of the month to the 29
without the consent of or notifying the tenants; and he asked employees of TDCI to
pay company expenses on their personal credit cards. Figueira's response to the
allegations was to call Ms. Grundt a "disgruntled employee".
[34] Over the last year or two, Figueira has failed to have TDCI pay for necessary
business expenses and services and has failed to address building maintenance
issues raised by tenants. In particular, TDCI has failed to pay payroll taxes,
property taxes, insurance, alarm services, and the BDC Joan for which Adshade
and BVHIIJ are guarantors. Of particular concern, TDCI failed to pay its gas bill
which resulted in the gas being cut oft the effect of which was a lack of heat
causing damage to the building and tenant property. Further, there are numerous
maintenance issues which are outstanding and which have not been addressed,
including a leaky roof, broken toilets and sinks, broken doors, major heating
issues, electrical issues and mould. The tenant lists indicate that there have been
significant tenant departures from the building since 2012. Further, TDCI is
involved in numerous legal actions arising from these issues.
[35] BDO had only limited access to TDCI's records. Figueira was not
cooperative and did not permit BDO access to many relevant records, all of
TDCI's premises or its employees. While they were able to confirm a number of
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the applicants' allegations, there are still unanswered questions surrounding the
amounts taken by Figueira. and Tarback and the financial status of TDCI and
Premiere which can only be answered by BDO having access to all of TDCI's
records and employees.
[36] Further, and despite the consent order of September 11, 2014, requiring
preservation of the status quo in respect of the Property and provision of
information to the applicants in that regard, Figueira has been proceeding forward
with various projects in relation to the Property without keeping the applicants
informed. While it appears that none of the projects have come to fruition,
Figueira's apparent unwillingness to provide information to the applicants is
troubling to me.
[37] I am also of the view that it is just and convenient to appoint a receiver for
TDCI in light of the following recent events. On January 26, 2015, Eisen issued a
Notice of Sale under the first Eisen mortgage stating that default had been made in
payment of the monies due under the mortgage. The notice indicated that
$3,537,438.52 was due on account of principal ($3,500,000), interest ($22,438.52)
and costs ($15,000) and that unless the sums were paid on or before March 7,
2015, the property would be sold.
[38] On February 10, 2015, Bison sent out an agreement of purchase and sale of
the same date between himself in trust under Power of Sale and Sancus Properties
Ltd. in respect of the sale of the Property for $7,750,000. The agreement is
scheduled to close March 10, 2015. The purchase price is comprised of $1,000,000
cash and the balance ($6,750)000) by way of vendor take back by Eisen for one
year.
[39] In the event that the sale is completed, the proceeds will only pay out Eisen's
two mortgages and place him in almost the same position as he is now, while
extinguishing all other encumbrances.
[40] In addition to the issues of proper service raised by the applicants, I have
number of concerns regarding the Eisen Power of Sale proceedings. The evidence
indicates that the first Bison mortgage is not in default. Figueira apparently told
Bison that TDCI could not pay it when it comes due in April 2015, but it is not
April yet. Although taxes are owing, that has been the case since before the first
Eisen mortgage and there has been no concern expressed by Eisen before. The
purchaser, Sancus Properties Ltd., was only incorporated on January 13, 2015.
There is no indication of who is behind it. Eisen has been advised of this
application and was sent all of the material by the applicants. He is therefore aware
that part of the relief requested by the applicants is the appointment of a receiver.
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Although not formally served or a party, he has elected not to have someone
appear on his behalf
[41] Finally, and apart from my concerns arising from the timing and
circumstances surrounding the Risen Power of Sale proceedings, I have concerns
as to whether the proposed purchase price in the agreement of purchase and sale
represents the fair market value of the Property. Eisen informed counsel for the
applicants that he has evidence that it is a provident sale. However, Figueira states
in his affidavit sworn September 10, 2014 that the Property is worth at least
$14,416,000 based on appraisals dated February 18, 2014 which were prepared in
relation to a further mortgage advance from Eisen in April 2014 for $3,750,000.
2) An order requiring the Receiver to untangle Premiere from TDCI
[42] The applicants request an order permitting the Receiver to untangle and
separate Premiere from TJJCI.
[43] The evidence establishes that at least since the application was begun,
Figueira has taken steps to incorporate Premiere's business into TDCI. He has
changed the name to "Muskoka Storage", attempted to change customer contracts
to the new name, redirected rent payments from Premiere's bank account to a
Muskoka Storage bank account, and has instructed employees to stop referring to
Premiere and to just use the name Muskoka Storage.
[44] In my view, it is premature to make such an order. I consider it necessary for
the Receiver to first take charge of TDCI and its property and determine what steps
are required to best protect all the stakeholders. The Receiver can determine
whether there are any issues involving Premiere. If there are issues, the Receiver
can deal with BVI-IL, the sole shareholder of Premiere, to resolve them. If
necessary, the Receiver can come back to Court.
3) An accounting and tracing of all funds taken by Figueira and Tarback from
TDCI and Premiere.
[45] I have considered the evidence concerning the extent to which Figueira and
Tarback have taken money from TDCI and Premiere for personal use. I direct that,
in addition to the usual powers granted to a receiver, the Receiver investigate the
accounts of TDCI and such further records as may be necessary to complete an
accounting of all funds diverted or converted by Figueira and Tarback to their
personal use. This would include a tracing of those funds into any assets
purchased or accounts controlled by them.

Page: 10

[46] The order does not extend to Premiere because the Receiver is not being
appointed for Premiere.
4) Reissuance to BV}JL shares in TDCI equal to 50% ownership including all
rights associated therewith.
[47] BVHL seeks an order that it be reissued 50% of the shares in TDCI from
Tarback in accordance with the agreement between Adshade and Figueira in the
fall of 2011. Adshade's evidence is that Figueira told her that she needed to
relinquish BVUL's shares in TDCI only until the refinancing was completed.
Figueira wanted to show the lender that he was the sole owner. He also told
Adshade that if the lender knew that she was a shareholder, she would be required
to provide a personal guarantee. At the time, given the amount of money she had
already invested in TDCJ, Adshade was averse to providing any guarantee.
[48] The respondents submit that the Court should not rewrite the deal between
BYFIL and Tarback. Adshade wanted to remove herself as a shareholder of TDCI
and agreed to give up B'VHL's 50% interest in TDCI in exchange for receiving
100% of Premiere's shares.
[49] The respondents' position is based on the evidence of Figueira, which I have
already noted I do not accept. In addition, their position is not consistent with the
evidence that I do accept. BVI-IL received the Premiere shares in March/April 2011
at the same time as Premiere's BDC loan was being finalized. Further, the option
agreement that was entered into at that time makes it clear that BV}UJ effectively
held 50% of the shares of Premiere in trust for Figueira which is consistent with
the original agreement between Adshade and Figueira.
[50] By contrast, the agreement concerning the transfer of BVHL's shares in
TDCI was reached in the fall of 2011 and had nothing to do with the previous
transfer of the Premiere shares. Further, subsequent emails between Adshade and
Figueira are more consistent, in my view, with Adshade's evidence of what the
agreement was concerning BVIH's continued entitlement to 50% of TDCI's
shares.
[51] TDCI was in financial difficulty at the time that Figueira was attempting to
obtain refinancing in 2011. But it does not follow that, as a result, BV1-IIJ and
Adshade would give up the shares in TDCI and settle for repayment of the loans.
[52] Further, Adshade's version of the agreement and the fact that BVF]L
effectively continued to own 50% of TDCI is confirmed by Tarback's evidence in
another legal proceeding involving Figueira and TOCL The evidence was given by
Tarback during her cross-examination in April 2012 which was long after the
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shares had been transferred from BVHL to Tarback. Tarback testified that she only
owned 50% of TDCI and that she was holding the other 50% in trust for BVHL.
[53] In his affidavit, Figueira attempted to explain Tarback's evidence by saying
that he had not told her of the agreement with Adshade prior to Tarback giving that
evidence. Accordingly Tarback was honestly under the belief that BVFThI still
owned 50%. of TDCJ. The problem with that explanation, however, is that Tarback
signed a number of the documents on behalf of TDCI affecting the transfer of
BVHL' s shares including the purchase for cancellation agreement, the minutes of
the board of directors of TDCI authorizing TDCI to purchase BVJTh's shares for
cancellation and a release directed to BVIII. Clearly Tarback knew at the time the
documents were signed that BVHL no longer owned shares in TDCI. Yet a
number of months later, she testified, under oath that she was holding 50% of the
shares in trust for BVIHL. I do not accept her evidence in her affidavit filed in this
application concerning share ownership. Clearly Tarback does what Figueira tells
her in respect of TO CI.
[54] There is no question that Adshade should have taken steps to have the
agreement between her and Figueira reduced to writing. However, her failure to do
so does not mean that there was no agreement, Nor does it mean that the Court is
rewriting the deal. I am satisfied on the evidence that I accept that, notwithstanding
the cancellation of BVI-ll1,'s shares in TDCI in the fall of 2011, Tarback continued
to hold 50% of TDCI's shares in trust for BVHL. Accordingly, BVHL is entitled to
an order that it is a 50% shareholder in TDCI and to issuance of a share certificate
reflecting its share ownership in TDCL
5) Transfer of the Dura Mortgage from Tarback to BVHL
[55] The applicants seek an order transferring the Dora Mortgage fi-om. Tarback
to .BVUI.. in accordance with the agreement that was reached between Adshade and
iFigueira in the fall of 2011 at the same time as agreement was reached concerning
the transfer of BVEU's shares in TDCJ. Adshade said that Figueira told her that, as
part of the refinancing, he would put the Dura Mortgage for $1,700,000 in BVI-IL's
name as partial security for all the money she had provided. Adshade said that
prior to that she had been trying to get security for the monies that BVHL had lent
to TDCI.
[56] The respondents submit that Adshade's story makes no sense. She would not
be entitled to both the shares and security. I disagree. While the assignment of the
Dora Mortgage and the transfer of the shares are mutually exclusive, they are
linked. Just because BVHL is entitled to shares does not mean that it is not entitled
to security as well. Further, the amount of the Dura Mortgage is less than the debt
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owing to BVHL at the time. The financial statements of TDCI as at December 31,
2011 show the debt due to BVHL to be $2,591,494.
[57] I consider that Figueira's offer to assign the Dura Mortgage to BVHL was
part of the inducement to get Adshade to agree to transfer BVHL's shares in TDCI.
accept Adshade's evidence that there was an agreement to transfer the Dura
Mortgage to BVH as partial security for the monies it had lent to TDCI.
[58] As noted, Figueira did not transfer the Dura Mortgage to BVI1L as agreed.
Rather, after purchasing it with monies obtained from the Eisen first mortgage,
Figueira arranged to have the Dura Mortgage assigned to Tarback, Tarback paid no
money to TDCI for the mortgage, although Figueira says she purchased it using a
shareholder's loan. Once again, I do not accept Figueira's evidence, There was no
consideration from Tarback for the assignment of the Dura Mortgage.
[59] 1 am satisfied from the evidence I accept that, in light of the agreement
between Adshade and Figueira, BVITh is entitled to have the Dura Mortgage
transferred from Tarback to BVHL and registered in its name.
6) Partial Judgment against. TDCI for Monies Owing.
[60] The applicants seek a "partial" judgment in favour of BVI{L against TDCI
in the minimum amount of $2,030,565.16, which is the amount currently
confirmed by BDO as having been advanced by BVHL to TDCI plus interest at
7% or in the alternative at 5% in accordance with the lnterestAct.
[61] TDCI does not dispute the amount owing to BVIIL but takes issue with the
interest rate claimed. It submits that no interest rate was ever discussed or agreed
between Adshade and Figueira and accordingly, the rate should be 5% pursuant to
the Interest Act.
[62] There is no evidence as to what repayment terms were agreed to in respect
of the monies advanced by BVHL to TDCL Even if I accept that BVITh's lawyer's
letter of May 23, 2014 constitutes a demand letter, there is no evidence to support
the position in the letter that the monies are due on demand. I am not prepared,
given the nature of the undertaking and the agreement of the parties at the outset,
to find that the J3VJJL loans are payable on demand.
[63] Further, Adshade's evidence concerning what the agreed interest rate was is
inconsistent. In my view, the proper interest rate to be applied to the BVHL debt is
5% per annum as provided by the Interest Act. That amount is in excess of the
interest Adshade was being charged for the money she was lending TDCI through
BVBL.
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[64] In the absence of evidence that the monies lent by BVH[, to TDCI are due
and owing, BVITh is not entitled to a judgment at this time either for a "partial"
amount or for any further amounts found by the Receiver to be owing to BVT-IIJ.
The relief requested is therefore dismissed without prejudice to a future claim.
7) and 8) Judgments against the respondents for amounts taken, diverted or
misappropriated and for repayment and restitution.
[65] Finally, the applicants seek judgments for repayment and restitution of all
amounts taken, diverted or misappropriated by the respondents in respect of
Premiere and by Figueira and Tarback in respect of TDCL
[66] In my view, that relief is premature. It remains to be determined what
amounts have been taken, diverted or misappropriated from Premiere and TDCL
Accordingly, that request is dismissed without prejudice to the applicants bringing
it back on in the future.
Conclusion
[67] Accordingly, for the above reasons, BDO is appointed as Receiver and
Manager of TDCL I have signed the order in that regard. Further, BVHL is entitled
to 50% of the issued shares of TDCI and the Dura Mortgage registered to Tarback
shall be transferred to BVHL and registered against the Property accordingly, The
balance of the relief requested is dismissed.
[68] . The applicants were successful in respect of the main relief sought and are
entitled to their costs. Neither party had cost outlines at the hearing. In the absence
of agreement, I will resolve the costs. The applicants shall provide brief
submissions not exceeding three pages plus a cost outline within 30 days. The
respondents shall respond within a further 10 days. If the respondents take issue
with the hours claimed, they shall submit their cost outline detailing the time spent
by their counsel,

L. A. Pattillo J.
Released: February 27, 2015
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Court File No. CV- 14-110678-OOCL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE

)

JUSTICE PATTILLO

)
)

THE

,e'DAY OF FEBRUARY, 2015

GRACE ADSHADE, BEAVER VALLEY HOLDINGS LIMITED, PREMIERE SELF
STORAGE
Applicants
- and TDCI BRACEBRIDGE INC., CAROL TARBACK and CLIVE FIGUEIRA
Respondents
ORDER
(appointing Receiver)
THIS MOTION made by the Applicants for an Order pursuant to section 248(3)(b) of the
Ontario Business Corporations Act, R.S.O. 1990, c. B.16, as amended (the "OBCA") and
section 101 of the Courts of Justice Act, RSO 1990, c. C.43, as amended (the "CJA")
appointing BDO Canada ("BOO") as receiver and manager (in such capacities, the "Receiver")
without security, of all of the assets, undertakings and properties of TDCI Bracebridge Inc. (the
"Corporation") acquired for, or used in relation to a business carried on by the Corporation,
was heard this day at 330 University Avenue, Toronto, Ontario.
ON READING the Affidavits of Grace Adshade sworn August 20, 2014, September 1,
2014, September 10, 2014, and December 12, 2014, and on reading the Affidavits of Clive
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Figueira sworn September 7, 2014, September 10, 2014, November 14, 2014, December 1, 2014,
and on reading the Affidavit of Carol Tarback sworn December 1, 2014, and on hearing the
submissions of counsel for the Applicants and counsel for the Respondents, and on reading the
consent of BDO to act as the Receiver,

SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

is hereby abridged and validated so that this motion is properly returnable today and hereby
dispenses with further service thereof.
APPOINTMENT
2.

THIS COURT ORDERS that pursuant to section 248(3)(b) of the OBCA and section 101

of the CJA, BDO is hereby appointed Receiver, without security, of all of the assets,
undertakings and properties of the Corporation acquired for, or used in relation to a business
carried on by the Corporation, including all proceeds thereof (the "Property").
RECEIVER'S POWERS
3.

THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the
following where the Receiver considers it necessary or desirable:
(a)

to investigate the accounts of the Corporation and such further records as
may be necessary to complete an accounting of all funds diverted or
converted to the use by the Respondents, Clive Figueira and Carol
Tarback, including a tracing of those funds into any assets purchased by
these Respondents or into the accounts over which they have any direction
or control, including any other corporations or their affiliates;
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(b)

to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the
Property;

(c)

to receive, preserve, and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent
security personnel, the taking of physical inventories and the placement of
such insurance coverage as may be necessary or desirable;

(d)

to manage, operate, and carry on the business of the Corporation,
including the powers to enter into any agreements, incur any obligations in
the ordinary course of business, cease to carry on all or any part of the
business, or cease to perform any contracts of the Corporation;

(e)

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Receivers powers and duties, including without limitation those
conferred by this Order;

(f)

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Corporation or any
part or parts thereof

(g)

to receive and collect all monies and accounts now owed or hereafter
owing to the Corporation and to exercise all remedies of the Corporation
in collecting such monies, including, without limitation, to enforce any
security held by the Corporation;

(h)

to settle, extend or compromise any indebtedness owing to the
Corporation;
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(i)

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the
name and on behalf of the Corporation, for any purpose pursuant to this
Order;

(j)

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Corporation, the Property or the Receiver,
and to settle or compromise any such proceedings. The authority hereby
conveyed shall extend to such appeals or applications for judicial review
in respect of any order or judgment pronounced in any such proceeding;

(k)

to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its
discretion may deem appropriate;

(1)

to sell, convey, transfer, lease or assign the Property or any part or parts
thereof out of the ordinary course of business,
(i)

without the approval of this Court in respect of any transaction not
exceeding $100,000 provided that the aggregate consideration for
all such transactions does not exceed $250,000 and

(ii)

with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds
the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, [or section 31 of the Ontario Mortgages
Act, as the case may be,] shall not be required, and in each case the
Ontario Bulk Sales Act shall not apply.
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(m)

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,
free and clear of any liens or encumbrances affecting such Property;

(n)

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such
terms as to confidentiality as the Receiver deems advisable;

(o)

to register a copy of this Order and any other Orders in respect of the
Property against title to any of the Property;

(p)

to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and
on behalf of and, if thought desirable by the Receiver, in the name of the
Corporation;

(q)

to enter into agreements with any trustee in bankruptcy appointed in
respect of the Corporation, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property
owned or leased by the Corporation;

(r)

to exercise any shareholder, partnership, joint venture or other rights
which the Corporation may have; and

(s)

to take any steps reasonably incidental to the exercise of these powers or
the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),
including the Corporation, and without interference from any other Person.
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DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER
4.

THIS COURT ORDERS that (i) Carol Tarback and Clive Figueira, (ii) the Corporation,

and (iii) all of the Corporation's current and former directors, officers, employees, agents,
advisors, accountants, auditors, legal counsel and shareholders, and all other persons acting on its
instructions or behalf, and (iii) all other individuals, firms, corporations, governmental bodies or
agencies, or other entities having notice of this Order (all of the foregoing, collectively, being
"Persons" and each being a "Person") shall forthwith advise the Receiver of the existence of any
Property in such Person's possession or control, shall grant immediate and continued access to
the Property to the Receiver, and shall deliver all such Property to the Receiver upon the
Receiver's request.
5.

THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the

existence of any books, documents, securities, contracts, orders, drafts, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Corporation and respective affiliates, and any computer programs, computer tapes,
computer disks, or other data storage media containing any such information (the foregoing,
collectively, the "Records") in that Person's possession or control, and shall provide to the
Receiver or permit the Receiver to make, retain and take away copies thereof and grant to the
Receiver unfettered access to and use of accounting, computer, software and physical facilities
relating thereto, provided however that nothing in this paragraph 5 or in paragraph 6 of this
Order shall require the delivery of Records, or the granting of access to Records, which may not
be disclosed or provided to the Receiver due to the privilege attaching to solicitor-client
communication or due to statutory provisions prohibiting such disclosure.
6.

THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and filly
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
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paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that
may be required to gain access to the information.
7.

THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords

with notice of the Receiver's intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Receiver's entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Receiver, or by further Order of this Court
upon application by the Receiver on at least two (2) days notice to such landlord and any such
secured creditors.
NO PROCEEDINGS AGAINST THE RECEIVER
8.

THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except
with the written consent of the Receiver or with leave of this Court.
NO PROCEEDINGS AGAINST THE CORPORATION OR THE PROPERTY
9.

THIS COURT ORDERS that no Proceeding against or in respect of the Corporation or

the Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of
the Corporation or the Property are hereby stayed and suspended pending further Order of this
Court.
NO EXERCISE OF RIGHTS OR REMEDIES
10.

THIS COURT ORDERS that all rights and remedies against the Corporation, the

Receiver, or affecting the Property, are hereby stayed and suspended except with the written
consent of the Receiver or leave of this Court, provided however that this stay and suspension
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-8does not apply in respect of any "eligible financial contract", and further provided that nothing in
this paragraph shall (i) empower the Receiver or the Corporation to carry on any business which
the Corporation is not lawfully entitled to carry on, (ii) exempt the Receiver or the Corporation
from compliance with statutory or regulatory provisions relating to health, safety or the
environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,
or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH THE RECEIVER
11.

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Corporation, without written consent of the Receiver
or leave of this Court.
CONTINUATION OF SERVICES
12.

THIS COURT ORDERS that all Persons having oral or written agreements with the

Corporation or statutory or regulatory mandates for the supply of goods and/or services,
including without limitation, all computer software, communication and other data services,
centralized banking services, payroll services, insurance, transportation services, utility or other
services to the Corporation are hereby restrained until further Order of this Court from
discontinuing, altering, interfering with or terminating the supply of such goods or services as
may be required by the Receiver, and that the Receiver shall be entitled to the continued use of
the Corporation's current telephone numbers, facsimile numbers, internet addresses and domain
names, provided in each case that the normal prices or charges for all such goods or services
received after the date of this Order are paid by the Receiver in accordance with normal payment
practices of the Corporation or such other practices as may be agreed upon by the supplier or
service provider and the Receiver, or as may be ordered by this Court.
RECEIVER TO HOLD FUNDS
13.

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of

payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
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opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit
of such Post Receivership Accounts from time to time, net of any disbursements provided for
herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any
further Order of this Court.
EMPLOYEES
14.

THIS COURT ORDERS that all employees of the Corporation shall remain the

employees of the Corporation until such time as the Receiver, on the Corporation's behalf, may
terminate the employment of such employees. The Receiver shall not be liable for any
employee-related liabilities, including any successor employer liabilities as provided for in
section 14.06(1.2) of the BIA, other than such amounts as the Receiver may specifically agree in
writing to pay, or in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or
under the Wage Earner Protection Program Act.
PIPEDA
15.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such infonnation to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a manner which is in all
material respects identical to the prior use of such information by the Corporation, and shall
return all other personal information to the Receiver, or ensure that all other personal information
is destroyed.

DOCSTOR: 1771742\9

-10LIMITATION ON ENVIRONMENTAL LIABILITIES
16.

THIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in
possession.
LIMITATION ON THE RECEIVER'S LIABILITY
17.

THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result

of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any
other applicable legislation.
RECEIVER'S ACCOUNTS
18.

THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their

reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the
Property, as security for such fees and disbursements, both before and after the making of this
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the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory
or otherwise, in favour of any Person but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the
BIA.
19.

THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are
hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.
20.

THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates
and charges of the Receiver or its counsel, and such amounts shall constitute advances against its
remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP
21.

THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to

borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$iO

.1

(or such greater amount as this Court may by further Order authorize) at any time,

at such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise,
in favour of any Person, but subordinate in priority to the Receiver's Charge and the charges as
set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.
22.

THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other

security granted by the Receiver in connection with its borrowings under this Order shall be
enforced without leave of this Court.
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THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates

substantially in the form annexed as Schedule "A" hereto (the "Receiver's Certificates") for any
amount borrowed by it pursuant to this Order.
THIS COURT ORDERS that the monies from time to time borrowed by the Receiver pursuant
to this Order or any further order of this Court and any and all Receiver's Certificates evidencing
the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed to by the
holders of any prior issued Receiver's Certificates
SERVICE AND NOTICE
24.

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the

"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List
website

at

http ://www.ontariocourts.calscj!practice/practice-directions!toronto/e-service-

protocol!) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission.
25.

THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile
transmission to the Corporation's creditors or other interested parties at their respective addresses
as last shown on the records of the Corporation and that any such service or distribution by
courier, personal delivery or facsimile transmission shall be deemed to be received on the next
business day following the date of forwarding thereof, or if sent by ordinary mail, on the third
business day after mailing.
GENERAL
26.

THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.
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THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of the Corporation.
28.

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and
its agents in carrying out the terms of this Order.
29.

THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside
Canada.
30.

THIS COURT ORDERS that the Applicants shall have its costs of this motion, up to and

including entry and service of this Order, provided for by the terms of the Applicants' security
or, if not so provided by the Applicants' security, then on a substantial indemnity basis to be paid
by the Receiver from the Corporation's estate with such priority and at such time as this Court
may determine.
31.

THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may
order.

n
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SCHEDULE "A"
RECEIVER CERTIFICATE
CERTIFICATE NO.
AMOUNT $
1.

THIS IS TO CERTIFY that [RECEIVER'S NAME], the receiver (the "Receiver") of the

assets, undertakings and properties [DEBTOR'S NAME] acquired for, or used in relation to a
business carried on by the Debtor, including all proceeds thereof (collectively, the "Property")
appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the "Court")
dated the
_-CL-

day of

, 20_ (the "Order") made in an action having Court file number

, has received as such Receiver from the holder of this certificate (the "Lender")

the principal sum of $

, being part of the total principal sum of $

which the Receiver is authorized to borrow under and pursuant to the Order.
2.

The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded [daily] [monthly not in advance on the

day

of each month] after the date hereof at a notional rate per annum equal to the rate of

per

cent above the prime commercial lending rate of Bank of
3.

from time to time.

Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself
out of such Property in respect of its remuneration and expenses.
4.

All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.
5.

Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the
holder of this certificate.
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-26.

The charge securing this certificate shall operate so as to permit the Receiver to deal with

the Property as authorized by the Order and as authorized by any further or other order of the
Court.
7.

The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.
DATED the

day of

1 20.
[RECEIVER'S NAME], solely in its capacity
as Receiver of the Property, and not in its
personal capacity
Per:
Name:
Title:

TAB 8

This is Exhibit "8" to the Affidavit of
Reshma Kishnani, sworn before me this
28th day of July, 2015.
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Court File No. CV- 14-10678-OOCL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

JUSTICE PTILLO

)
)
)

TUESDAY, THE
17" DAY OF MARCH, 2015

GRACE ADSHADE, BEAVER VALLEY HOLDINGS LIMITED, PREMIERE SELF
STORAGE INC.
Applicants
- and TDCI BRACEBRIDGE INC., CAROL TARBACK and CLIVE FIGUEIRA
Respondents

ORDER
This Order is further to Reasons for Decision dated February 27, 2015 wherein it was
determined that the Applicant, Beaver Valley Holdings Limited ("BVHL") is entitled to have the
"Dura Mortgage" registered in the name of the Respondent Carol Tarback registered in the name
of BVHL and this Order to give effect to those Reasons was heard this day in Chambers at 330
University Avenue, Toronto, Ontario.
FURTHER to Reasons for Decision dated February 27, 2015:
1.

THIS COURT ORDERS the charge/mortgage registered on March 26, 2009, as

Instrument Number MT64063 in the Land Registry Office for the Land Titles Division of
Muskoka (No. 35), in the parcel registers for Property Identifier Numbers 48053-0196, 480530788 and 48053-07889 and given by TDCI Bracebridge Inc. to Dura Automotive Systems
(Canada), Ltd. , transferred by transfer of charge registered January 21, 2012 as Instrument

DOCSTOR: 1771742\9
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Number MT108057 to Thomas Sheppard, further transferred by transfer of charge registered
July

5,

2012 as Instrument Number MT1 14385 to Ontario Wealth Management Corporation and

further transferred by Instrument Number MT116761 registered August 30, 2012 to Carol
Tarback be and is hereby transferred, without the necessary of authorization or execution thereof
by Carol Tarback, to Beaver Valley Holdings Limited.
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