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Attention: Keely Cameron
Telephone No.: 403-298-3324
Fax No.: 403-265-7219
Client File No.: 51121.3

AFFIDAVIT OF MILT PAHL

Sworn on November 28, 2019.

I, Milt Pahl, of Calgary, Alberta, SWEAR AND SAY THAT:

INTRODUCTION

1. I am the sole director and shareholder of the applicant, Management Systems Ltd., the

sole shareholder of Richdale Resources Ltd. ("Richdale"), and as such I have personal

knowledge of the matters deposed to in this Affidavit save where same are stated to be

based on information and belief, in which case I believe the same to be true.
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RELIEF SOUGHT

2. This Affidavit is made in support of the Application for the liquidation and dissolution of

Richdale in accordance with the proposed Order attached to the Originating Application

filed in this Action.

GROUNDS FOR THE APPLICATION

3. Richdale is a corporation incorporated pursuant to the Business Corporations Act, RSA

2000, c B-9 ("ABCA"). Attached as Exhibit "1" to this Affidavit is a true copy of a

corporate registry search of Richdale.

4. Richdale is a non-operating, working interest participant in various oil and gas properties

in Alberta.

5. Richdale is currently solvent and during its 30 years of business has always met its

current liabilities as they became due. Attached as Exhibit "2" to this Affidavit are the

financials of Richdale for January 1, 2019 to November 26, 2019.

6. Richdale has no current creditors. Attached as Exhibit "3" to this Affidavit is a Personal

Property Registry Search Results Report for Richdale dated November 25, 2019.

7. Richdale will have future liabilities associated with its working interests including

potential contingent liabilities for its proportionate working interest share of

abandonment and reclamation costs.

8. On November 27, 2019, I became aware of plans to abandon 13 of the wells that

Richdale has an interest in. Richdale has been informed that its share of the abandonment

costs associated with those wells will be 5676.61. Richdale has sufficient funds to pay

this amount.

9. Richdale has sufficient funds to address its 2019 corporate tax obligations.

W5LEGAL\051121\00003\23557717v4
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10. I have owned and operated Richdale for 30 years and am now 76 years old. Due to my

age and the overall decline in my health, I am no longer able to manage Richdale

effectively. There are no successors to take over the company.

1 1. Between October 2017 and May 2019, I and my wife, Rosemary Pahl assisted by

Richdale's consulting landman since late 2018, made various attempts to sell Richdale

without success.

12. In 2018, Richdale participated in the drilling of three horizontal wells at a capital cost of

S420,080.00 ("Horizontal Drilling Project") in an attempt to increase its revenues and

raise its overall marketability. Even after completion of the Horizontal Drilling Project,

Richdale was unable to find a buyer.

13. Having found no buyers, Richdale attempted to wind up its business by divesting its

working interests and royalty interests individually.

14. In 2018, Richdale was able to divest most of its royalties.

15. In July 2019, Richdale sold to Karve Energy Inc. a number of working interests,

including the wells drilled in the Horizontal Drilling Project (the "Karve Sale").

16. Richdale applied the proceeds of the Karve Sale to meet its remaining current liabilities

and towards its efforts to divest its remaining properties.

17. Between December 2018 and September 2019, Richdale's consulting landman

approached well operators of shared properties to enter into discussions regarding

transferring Richdale's interests. Most well operators were unresponsive or uninterested.

As a result and given that Richdale has no creditors, Richdale decided to use its

remaining funds to offer payments to well operators to assume Richdale's working

interests. These payments are intended to pay a substantial portion or all of the net

present value of Richdale's share of future abandonment and reclamation costs.

18. On October 1, 2019, Richdale made cash offers to seven well operators to assume

Richdale's working interests with a deadline of October 18, 2019 to respond. This

deadline was subsequently extended to accommodate a number of the operators.
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in and for the Province of Alberta

19. As of the date of swearing this Affidavit, four of the well-operators have accepted

Richdale's cash offers. These transactions are expected to close by December 6, 2019.

Attached hereto as Exhibit "4" is a list of the properties the will be remaining.

20. I have taken a number of steps to ensure that any future obligations are addressed and

now request the Court's assistance through the appointment of Hardie & Kelly Inc as

Liquidator.

21. I believe that Hardie & Kelly Inc. is better positioned to administer a formal orderly

divestiture process in respect of the remaining assets.

22. I have entered into a retainer agreement with Hardie & Kelly Inc. for this purpose.

23. I am requesting that this Honourable Court grant an Order authorizing the liquidation and

dissolution of Richdale for the reasons set out above.

CONCLUSION

24. I swear this Affidavit in support of an application for the relief described in this Affidavit

and for no other or improper purpose.

SWORN BEFORE ME at Calgary, Alberta )
this 28th day of November, 2019

A dommissioner for Oaths )
)
)
)

Print Name and Expiry/Lawyer/ )
Student-At-Law )

Keely R. Cameron
Barrister & Solicitor

)
)
)  

MILT PAHL

WSLEGAL\051121\00003\23557717v4



Government Corporation/Non-Profit Search
of Alberta • Corporate Registration System

Date of Search:

Time of Search:

Search provided by:

Service Request Number:

2019/11/25

10:06 AM

BENNETT JONES LLP (CALGARY)

32075649

Customer Reference Number: 51121-3/kc/lb

Corporate Access Number: 204081020

Legal Entity Name: RICHDALE RESOURCES LTD.

Legal Entity Status: Active

Alberta Corporation Type: Named Alberta Corporation
Registration Date: 1989/09/18 YYYY/MM/DD
Date of Last Status Change: 2001/01/29 YYYY/MM/DD

Revival/Restoration Date: 1999/03/30 YYYY/MM/DD

Registered Office:

Street:

City:

Province:

Postal Code:

Directors:

4500, 855 - 2ND STREET SW

CALGARY

ALBERTA

T2P 4K7

Last Name: PAHL

First Name: MILT

Street/Box Number: 27 ARTIST VIEW POINTE

City: CALGARY

Province: ALBERTA

Postal Code: T3Z 3N3

Voting Shareholders:

Legal Entity Name: MANAGEMENT SYSTEMS LTD.
Corporate Access Number: 2017430444

This is Exhibit " I " to the Affidavit of

frit I+ Nth\ 
Sworn before me this  27 bit.  day of

NINGrnbC)C  ,  AOKI 

A Commissioner for Oaths in and for
the Province of Alberta

'<eelY R. Cameron
Barrister & Solicitor



Street: 27 ARTIST VIEW POINTE
City: CALGARY

Province: ALBERTA

Postal Code: T3Z 3N3

Percent Of Voting Shares: 100

Details From Current Articles:

The information in this legal entity table supersedes equivalent electronic attachments 
Share Structure: AS PER SCHEDULE "A" ATTACHED HERETO
Share Transfers Restrictions: AS PER SCHEDULE "B" ATTACHED HERETO
Min Number Of Directors: 1
Max Number Of Directors: 7
Business Restricted To: NONE
Business Restricted From: NONE
Other Provisions: AS PER SCHEDULES "C" & "D" ATTACHED HERETO

Other Information:

Last Annual Return Filed:

File Year

2018

Date Filed (YYYY/MM/DD)

2018/10/15

Outstanding Returns:

Annual returns are outstanding for the 2019 file year(s).

Filing History:

List Date (YYYY/MM/DD)Type of Filing

1999/03/13 Status Changed to Struck for Failure to File Annual Returns
1999/03/30 Initiate Revival of Alberta Corporation
1999/03/30 Complete Revival of Alberta Corporation
2000/11/02 Status Changed to Start for Failure to File Annual Returns
2013/07/29 Change Director / Shareholder
2015/08/26 Change Address



2018/10/15

Attachments:

Enter Annual Returns for Alberta and Extra-Provincial Corp.

Attachment Type Microfilm Bar Code Date Recorded (YYYY/MM/DD)

Share Structure ELECTRONIC 1999/03/30

Restrictions on Share Transfers ELECTRONIC 1999/03/30

Other Rules or Provisions ELECTRONIC 1999/03/30 

The Registrar of Corporations certifies that, as of the date of this search, the above information is an
accurate reproduction of data contained in the official public records of Corporate Registry.



SCHEDULE "A"

The classes and any maximum number of shares that the Corporation is
authorized to issue are:

An unlimited number of Class "A" Common Shares, voting, which shall
be issued at such consideration as may from time to time be affixed by the
Directors without limitation.

An unlimited number of Class "B" Common Shares, non-voting, which
shall be issued at such consideration as may from time to time be affixed by the
Directors without limitation.

The Class "A" and Class "B" shares shall be respectively entitled to
receive any dividend declared by the Corporation on that particular class, and
shall, subject to the rights of any Preferred shares issued by the Corporation, be
entitled to receive the remaining property of the Corporation on dissolution on a
pro rata basis having regard to the number of each Class of "A" and "B" shares
issued.

An unlimited number of Class "C" Preferred non-voting shares, with the
following rights and restrictions:

(a) The ability to state the capital on the shares at a lower amount than the
market value of the consideration received for the shares;

(b) Redeemable at the option of the holder or the Corporation;
(c) Redeemable at a premium to be set by the Board of Directors;
(d) Entitled to a discretionary non-cumulative dividend at a rate not to exce

10% of the redemption value;
(e) Ranked in priority to common shares on the liquidation of the

Corporation;
(f) Upon issuance, a restriction whereby no dividends shall be payable on any

other class of shares in the company if such payment would render the
value of the company's net assets to be less than the outstanding
redemption amount of the preferred shares;

(g) Entitled to be issued in series following the lettering of the alphabet a
such number per series and with such rights as is authorized by the
Directors from time to time.



SCHEDULE "D"

Restrictions if any on share transfers:

No shares of the Corporation shall be transferred to any person without the
approval of the Board of Directors by resolution passed at a duly constituted
meeting of the Board.



SCHEDULE "C" AND SCHEDULE "D"

Other provisions if any - as set out in the annexed Schedules "C" and "D" which
are incorporated into this form,

SCHEDULE "C" attached to and forming part of Articles of Incorporation

1. In compliance with Section 100 of the Business Corporations Act of Alberta,
1981, a Director shall not be required to hold a share in the company,

2. A Director may participate in a meeting of Directors or of a committee of
Directors by means of telephone or other communication facilities that permit all
persons participating in the meeting to hear each other if:

(a) The By-Laws so provide, or
(b) Subject to the By-Laws, all the Directors of the corporation consent, and

Director participating in a meeting by those' means is deemed to be present
as that meeting.

3, A Shareholder may participate in a meeting of Shareholders or of a committee
of Shareholders by means of telephone or other communication facilities that permit
all persons participating in the meeting to hear each other if:

(a) The By-Laws so provide, or
(b) Subject to the By-Laws, all the Shareholders of the corporation consent,

and a Shareholder participating in a meeting by those means is deemed to
be present at the meeting.

SCHEDULE "D" attached to and forming part of Articles of Incorporation

1. The number Shareholders of the Corporation is limited to not more than fifty
(50) persons, exclusive of persons who are in its employment or persons who,
having been formerly in the employment of the Corporation, have continued to be
Shareholders; two or more persons who are the joint registered owners of one or
more shares being counted as one Shareholder.

2. Any invitation to the public to subscribe for securities of the Corporation is
prohibited.

3. The Directors may, between annual general meetings, appoint one or more
additional Directors of the Corporation to serve until the next annual general meet
but the number of additional Directors shall not at any time exceed one third of th
number of Directors who held office at the expiration of the last annual meeting of
Corporation.

4. The Corporation shall have a lien on the shares registered in the name of
the Shareholder or his legal representative for a debt of that Shareholder to the
Corporation.



Richdale Resources Ltd.
Balance Sheet As at November 26, 2019

ASSETS

Current Assets
Royal Bank

479,576.39
Accounts Receivable

2,058.70
Prepaid expenses

3,806.77
Total Current Assets 485,441.86

Fixed Assets
Computer equip. class 52 948.00
Accum.Amort. Computer class 52 (948.00)
Net value - computer class 52
Computer Equipm. & Software 12,517.96
Acc.Dep'n - Computer & Soft. (12,504.83)
Net value - Computer & Soft. 13.13
Office Furniture & Equipment 2,208.82
Acc. Deptn-Office Equip. (2,191.85)
Net Value-Office Equipment 16.97
Oil & Gas Properties 545,816.64
Oil & Gas Properties I3ovvview 13,050.00
Accum. Amortization-Oil $ Gas (541,093.74)
Accum. Amort-Bowview (13,050.00)
Net Value-Oil & Gas Properties 4,722.90
Oil & Gas Well Equipment 149,508.74
Accum.Amortization-Production Equi (147,455.38)
Net Value-Production Equipment 2,053.36
Total Assets

6,806.36

TOTAL ASSETS 492,248.22

LIABILITIES

Current Liabilities
GST-Paid on Purchases (127,294.64)
GST Charged on Sales 122,899.73
GST Payable

(4,394_91)
Accounts Payable (3,053.72)
Total Current Liabilities (7,448.63)

TOTAL LIABILITIES (7,448.63)

EQUITY

Equity & Retained Earnings
Class A Common Shares 2.00
Dividend paid

(75,000.00)
Retained Earnings (239,701.32)
Current Earnings 814,396.17
Total Equity & Retained Earnings 499,696.85

TOTAL EQUITY 499,696.85

LIABILITIES AND EQUITY 492,248.22

This is Exhibit " a," to the Affidavit of
M t k+ Pa h\ 

Sworn before me this  2..3'-1̀   day of
Crattr- $  QC) 1 cl 

A Commissioner for Oaths in and for
the Province of Alberta

Keely R. Cameron
Barrister & Solicitor



Richdale Resources Ltd.
Income Statement 01/01/2019 to 11/26/2019

REVENUE

Revenue
Sale of Oil & Gas

317,623.94Bank Interest
5,610.24Total Revenue

323,234.18

Gain(Loss)
Gain(Loss) on Disposal-Res.Prop. 1,036,000.00
Total Gain(Loss)

1,036,000.00

TOTAL REVENUE

EXPENSE

Expenses

1,359,234:18

Memberships & subscriptions 2,977.10
Dues & Fees

4,617.50
Office & Telephone

5,907.74
Computer expense

1,869.75
Administration /private health care 9,900.00
Professional Fees

59,532.86
Consulting Fees

56,289,52
Royalties-Provincial

4,315.62
Leases

22,944.93
Meals & entertainment 1,715.04
Wages and Benefits

98,520.30
Auto expenses

313.70
Well Operating Costs 271,314.95
Maintenance & Repairs

3,263.49
El Expense

873.66
CPP Expense

1,800.90
Income Tax Interest & Penalty (808.05)
Provision for Income Tax

(511.00)
Total Expenses

544,838.01

TOTAL EXPENSE
544,838.01

NET INCOME
814,396.17



Government
of Alberta n

Transmitting Party

Bennett Jones LLP

4500, 855 2nd Street SW
Calgary, AB T2P 4K7

Search ID #: Z12165110

Personal Property Registry

Search Results Report

Search ID #: Z12165110

Page 1 of 1

Party Code: 60007906
Phone #: 403 298 3375

Reference #: 51121-3/kjm/lb

Date of Search: 2019-Nov-25 Time of Search: 14:31:04

Business Debtor Search For: 

RICHDALE RESOURCES LTD.

No Result(s) Found

NOTE: 

A complete Search may result in a Report of Exact and Inexact Matches.
Be sure to read the reports carefully.

Result Complete

This is Exhibit °° 3°' to the Affidavit of

Sworn before me this  day of

A Comm! smiler for Oaths in and for
the Province of Alberta

Keely R. Cameron
Barrister & Solicitor



B1
Area
Operator

Sullivan Lake
Battle River
00/10-14-035-14W4/0 Sullivan Lake
100/10-14-035-141/4/2 Sullivan Lake
Sullivan Lake Gas Unit #1
Sullivan Lake GGS
Sullivan Lake Unit Compr.
4-31-34-13W4 SLGU1 Plant
15-07-34-131/V4
16-08-34-131/1/4
08-16-34-12W4
06-16-34-13W4
16-16-34-13W4
06-17-34-13W4
16-17-34-13W4
02-18-34-13W4
10-18-34-13W4
06-19-34-13W4
06-20-34-13W4
16-20-34-13W4
06-21-34-13W4
08-21-34-13W4
12-21-34-13W4
16-21-34-13W4
06-29-34-13W4
13-29-34-13W4
16-29-34-13W4
02-30-34-13W4
03-31-34-13W4
15-31-34-13W4
05-32-34-13W4
16-32-34-13W4
02-33-34-13W4
04-33-34-13W4
09-33-34-13W4
(1-16)-11-34-13W4
11-23-34-14W4
05-25-34-14W4
15-25-34-14W4
01-26-34-14W4
16-35-34-14W4
01-36-34-14W4
10-36-34-14W4
06-03-35-13W4
16-03-35-13W4

wryo

70.00%
70.00%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%
0.57%

This is Exhibit " " to the Affidavit of

Sworn before me this Z'r day of

) f °( 

A Cominissioner for Oaths in and for
the Province of Alberta

Keely R. Cameron
Barrister & Solicitor



04-04-35-13W4 0.57%
15-04-35-13W4 0.57%
06-05-35-13W4 0.57%
100/11-05-35-13W4/0 0.57%
15-05-35-13W4 0.57%
(1-16)-6-35-13-W4 0.57%
07-05-35-13W4 0.57%
06-07-35-13W4 0.57%
06-08-35-13W4 0.57%
09-08-35-13W4 0.57%
14-08-35-13W4 0.57%
05-09-35-13W4 0.57%
1 1-09-35-13W4 0.57%
16-09-35-13W4 0.57%
02-10-35-13W4 0.57%
04-10-35-13W4 0.57%
15-10-35-13W4 0.57%
04-15-35-13W4 0.57%
05-16-35-13W4 0.57%
07-17-35-13W4 0.57%
09-17-35-13W4 0.57%
1 1-17-35-13W4 0.57%
07-18-35-13W4 0.57%
15-18-35-13W4 0.57%
07-19-35-13W4 0.57%
15-19-35-13W4 0.57%
02-20-35-13W4 0.57%
06-20-35-13W4 0.57%
11-20-35-13W4 0.57%
16-20-35-13W4 0.57%
(1-16)-22-35-13W4 0.57%
(3-6)-27-35-13W4 0.57%
01-30-35-13W4 0.57%
07-01-35-14W4 0.57%
01-12-35-14W4 0.57%
09-13-35-14W4 0.57%
08-24-35-14W4 0.57%
16-24-35-14W4 0.57%

08-07-36-13W4
15-07-36-13W4
7-18-036-13W4
9-18-036-13W4
2-19-036-13W4
16-19-036-13W4
7-29-036-13W4

1.88%
1.88%
7.50%
7.50%
7.50%
7.50%
7.50%



11-29-036-13W4 7.50%
1-30-36-13W4 7.50%
12-30-36-13W4 7.50%
14-30-36-13W4 7.50%
16-35-36-14W4 3.33%

Area Choice Gas Unit
Operator Battle River Energy

Choice Viking Gas Unit #1
Choice Viking Gas Unit GGS
Bruce 68516 UN Gas
10-08-40-9W4
11-09-40-9W4
12-10-40-9W4
16-10-40-9W4
6-16-40-9W4
13-16-40-9W4
10-17-40-9W4
13-17-40-9W4 Choice Viking Gas Unit
2-20-40-9W4
8-25-40-10W4
11-25-40-10 Choice Booster Comp.
11-26-40-10W4

Battle River Energy
00/03-28-040-08W4/0 Provost
00/07-28-040-08W4/2 Provost
100/09-29-40-8W4/0 Provost
6-19-40-9W4
10-21-40-9W4 Choice Plant

yin%

2.596%
1.681%
0.190%
2.596%
2.596%
2.596%
2.596%
2.596%
2.596%
2.596%
1.745%
2.596%
2.596%
2.596%
2.596%

7.500%
7.500%
7.250%
7.500%
7.500%

B2
Area Harmattan & East Ferrier
Operator Bonavista WI%

06-13-31-05W5 19.705%
03-20-40-07W5 8.430%

B3
Area West Viking Gas Plant
Operator Enercapita wicyo

08-01-49-14W4 4.250%
10-17-49-13W4 0.346%



B4

Area

Operator

04-16-49-13W4 7.500%

Bruce Gas Unit

Sequoia WI%
Bruce Gas Unit ABUN 15366 0.190%
06-01-47-14W4 0.190%
06-02-47-14W4 0.190%
12-04-47-14W4 0.190%
11-06-47-14W4 0.190%
11B-08-47-14W4 0.190%
12-08-47-14W4 0.190%
07-09-47-14W4 0.190%
09-11-47-14W4 0.190%
11-12-47-14W4 0.190%
01-16-47-14W4 0.190%
03-15-47-14W4 0.190%
10-17-47-14W4 0.190%
11-17-47-14W4 0.190%
12-21-47-14W4 0.190%
16-01-47-15W4 0.190%
10-03-47-15W4 0.190%
07-05-47-15W4 0.190%
03-06-47-15W4 0.190%
06-06-47-15W4 0.190%
04-07-47-15W4 0.190%
08-11-47-15W4 0.190%
10-12-47-15W4 0.190%
05-14-47-15W4 0.190%
05-16-47-15W4 0.190%
06-18-47-15W4 0.190%
11-21-47-15W4 0.190%
10-01-47-16W4 0.190%
13-02-47-16W4 0.190%
11-04-47-16W4 0.190%
07-05-47-16W4 0.190%
11-05-47-16W4 0.190%
06-08-47-16W4 0.190%
13-08-47-16W4 0.190%
03-09-47-16W4 0.190%
11-09-47-16W4 0.190%
07-10-47-16W4 0.190%
10-11-47-16W4 0.190%
08-14-47-16W4 0.190%



08-17-47-16W4 0.190%
13-19-47-16W4 0.190%
10-20-47-16W4 0.190%
03-23-47-16W4 0.190%
08-24-47-16W4 0.190%
09-03-47-17W4 0.190%
03-01-47-17W4 0.190%
11-01-47-17W4 0.190%
11-11-47-17W4 0.190%
10-12-47-17W4 0.190%
05-13-47-17W4 0.190%
08-28-46-15W4 0.190%
14-33-46-15W4 0.190%
03-34-46-15W4 0.190%
04-08-46-16W4 0.190%
15-08-46-16W4 0.190%
02-09-46-16W4 0.190%
13-09-46-16W4 0.190%
07-16-46-16W4 0.190%
09-16-46-16W4 0.190%
17-46-16W4 0.190%
13-19-46-16W4 0.190%
05-20-46-16W4 0.190%
06-20-46-16W4 0.190%
05-32-46-16W4 0.190%
04-33-46-16W4 0.190%
10-34-46-16W4 0.190%
11-35-46-16W4 0.190%
10-36-56-16W4 0.190%
05-02-46-17W4 0.190%
14-03-46-17W4 0.190%
16-03-46-17W4 0.190%
01-04-46-17W4 0.190%
09-04-46-17W4 0.190%
11-06-46-17W4 0.190%
04-09-46-17W4 0.190%
04-10-46-17W4 0.190%
04-14-46-17W4 0.190%
11-14-46-17W4 0.190%
04-15-46-17W4 0.190%
16-17-46-17W4 0.190%
06-18-46-17W4 0.190%
02-19-46-17W4 0.190%
02-20-46-17W4 0.190%
01-24-46-17W4 0.190%
10-32-46-17W4 0.190%
04-33-46-17W4 0.190%



10-34-46-17W4
09-35-46-17W4
01-36-46-17W4
04-24-46-18W4
04-13-46-18W4
10-35-46-18W4

0.190%
0.190%
0.190%
0.190%
0.190%
0.190%

Karve Energy WI%
00/04-22-040-09W4/0 Provost 3.750%
00/11-29-40-09-W4/0 Provost 3.750%
11-15-040-09W4 3.750%
102/12-15-040-09-W4 3.750%
10-10-40-11W4 Provost 20.000%
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Memorandum of Judgment

The Court:

[1] The appellant Trustee in bankruptcy filed a statement of claim against the respondents,
alleging among other things that an asset transaction was void under s 96 of the Bankruptcy and
Insolvency Act, RSC 1985, c B-3 [BIA]. That is, the Trustee alleged the recipient company was
insolvent when the assets were transferred at undervalue, or the recipient company was rendered
insolvent by the transfer at undervalue. The transferred assets were licenced petroleum assets,
mainly shallow gas wells. Almost two thirds of them were shut-in or abandoned, such that the
associated end-of-life obligations were significant.

[2] Perpetual Energy Inc. (Perpetual Energy Parent), Perpetual Operating Trust (POT) and
Perpetual Operating Corp. (collectively, the Perpetual Defendants) twice applied to the same
chambers justice to have the s 96 claim dismissed. This appeal arises from the second summary
dismissal application, at which the Perpetual Defendants were successful.

[3] We have concluded that the chambers judge committed three errors. First, in assessing the
effect of end-of-life obligations on insolvency, he focused his analysis on whether end-of-life
obligations could be defined as an “obligation due or accruing due”, but failed to analyse whether
they could have an effect on the value of assets [see paragraphs 30 to 57]. Second, although some
of the end-of-life obligations were accounted for in the valuation of the assets, this included only
26% of the abandoned wells and therefore did not adequately represent the depressed value of the
assets [see paragraphs 58 to 70] Finally, the second application for the same relief was an abuse of
the court’s process and should never have been heard [see paragraphs 75 to 103]. The appeal is
allowed and the matter is directed to trial.

Background

[4] The appellant, PricewaterhouseCoopers Inc., LIT, in its capacity as Trustee in Bankruptcy
of Sequoia Resources Corp. (Trustee) sued the Perpetual Defendants and Ms Susan Riddell Rose
for their involvement in the October 2016 corporate reorganization and sale of Perpetual Energy
Operating Corp. (PEOC) to a third party. The corporate reorganization was effected in October
2016 through a multi-part transaction and sale (Aggregate Transaction). Ms Rose was the sole
director of PEOC until the closing of the Aggregate Transaction. After the Aggregate Transaction,
PEOC changed its name to Sequoia Resources Corp. (Perpetual/Sequoia) and carried on business
for approximately 17 months. It assigned itself into bankruptcy in March 2018.

[5] Before the Aggregate Transaction, POT held the beneficial interest in several oil and gas
assets. The sole beneficiary of the trust was Perpetual Energy Parent. The legal title to the assets,
and the regulatory licences to them, were held by PEOC. PEOC had no other business interests; it
only existed to be the Trustee of the assets. At issue in this appeal is the group of mature legacy
assets, including several shallow gas wells and related assets, known as the Goodyear Assets.
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[6] One step in the Aggregate Transaction was the transfer of the beneficial interest in the
Goodyear Assets from POT to PEOC (Asset Transaction). The Trustee challenges the Asset
Transaction, asserting it was at an undervalue by more than $217 million. It filed a Statement of
Claim in August 2018 seeking remedies against the Perpetual Defendants and Ms Rose on the
basis of four claims, of which only one is relevant to this appeal: the Asset Transaction was void
under s 96 of the BIA since it was not at arm’s-length, it was within five years preceding the
bankruptcy, and it was a transfer at undervalue.

[7] The history of this matter is complicated and involves an earlier appeal to this Court. A
detailed chronology is contained in the Appendix at the end of this judgement.

[8] In 2018, at the same time it filed its statement of claim, the Trustee applied for summary
judgment of all claims. The Perpetual Defendants and Ms Rose responded with applications to
summarily dismiss or strike the claims. It was determined that the respondents’ applications to
summarily dismiss and to strike the Trustee’s claims would be addressed first and the Trustee’s
application was stayed. At first instance, the respondents’ applications were largely successful
with numerous claims either dismissed or struck (2020 ABQB 6 [First Chambers Decision]), but
these results were overturned by this Court on appeal (2021 ABCA 16 [First Appellate Decision])
respectively.

[9] In addition to addressing the numerous claims and test for summary judgment, the First
Appellate Decision provided guidance on the interpretation of Orphan Well Association v Grant
Thornton Ltd, 2019 SCC 5 [Redwater] and the legal nature of end-of-life obligations.

[10] A claim under s 96 of the BIA contains numerous elements, all of which must be satisfied
for the Trustee to be successful. In the first chambers application, the Perpetual Defendants
challenged the s 96 claim on only one element, namely, that at the Aggregate Transaction level,
the parties were at arms-length. If the parties were acting at arms-length, then the one year look-
back period applied, and the Trustee was out of time to commence the s 96 claim (the First
Chambers Application). In the First Chambers Decision, the chambers judge ruled the arms-
length issue could not be determined on a summary basis. That result was upheld in the First
Appellate Decision.

[11] After the First Chambers Decision was released, but before the first appeal was heard, the
Perpetual Defendants filed the second chambers application before the same chambers judge. They
sought summary dismissal or striking of the s 96 claim for the second time. This time, however,
they argued (i) PEOC was not insolvent at the time of the Asset Transaction or rendered insolvent
by it within the meaning of the BIA (the insolvency element); and (ii) there was no transfer at
undervalue within the meaning of the BIA (the transfer at undervalue element) (the Second
Chambers Application).

[12] In addition to opposing the Perpetual Defendants’ submissions on the insolvency and
transfer at undervalue elements, the Trustee argued the Second Chambers Application was an
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abuse of process because: (i) Perpetual Energy Parent’s Vice-President, Finance, and Chief
Financial Officer, W. Mark Schweitzer, swore two affidavits on May 5, 2020 that took different
positions; (ii) the s 96 BIA claim had already been argued and decided at the First Chambers
Application; and (iii) Perpetual Defendants’ argument at the Second Chambers Application was
inconsistent with its pleadings.

Second Chambers Decision: 2021 ABQB 2

[13] The chambers judge’s discussion of abuse of process was brief. He found that Mr
Schweitzer’s affidavits addressed different scenarios and focused on two different timeframes.
Thus they did not amount to an abuse of process: 2021 ABQB 2 at para 47 [Second Chambers
Decision].

[14] At paragraphs 43-46 and 48 of the Second Chambers Decision, the chambers judge relied
on the foundational rules and the fact that the different elements of s 96 of the BIA were in issue
in each of the two chambers applications. He concluded there was no abuse of process, provided
the Second Chambers Application addressed only matters not previously decided.

[15] Regarding the merits of the Second Chambers Application, the chambers judge expressly
declined to consider the arguments on transfer at undervalue, finding several related issues were
not suitable to surnmaiy disposition but should instead be explored in the trial proper: Second
Chambers Decision at para 64. In the result, the chambers judge concluded it was only necessary
to consider the insolvency element.

[16] The insolvency element of s 96 finds its roots in the definition of “insolvent person” in s 2
of the BIA, which contains three insolvency tests in addition to some criteria that are not in issue
here. The third test, known as the Balance Sheet Solvency Test, provides that a person is insolvent
if the aggregate of their property “is not, at a fair valuation, sufficient, or, if disposed of at a fairly
conducted sale under legal process, would not be sufficient to enable payment of all his obligations,
due and accruing due.”

[17] In its statement of claim, the Trustee pled that Perpetual/Sequoia was either insolvent at
the time of the Asset Transaction or rendered insolvent by it. The Trustee primarily defended the
Second Chambers Application on the basis that the Balance Sheet Solvency Test was not met.

[18] In keeping with the parties’ submissions, the chambers judge framed the issue under the
Balance Sheet Solvency Test as whether the end-of-life obligations, which he called asset
retirement obligations or ARO, associated with the Goodyear Assets were “obligations, due or
accruing due”: Second Chambers Decision at paras 20, 79-83, 126-128, 160; 171, 187, 194, 204,
247, 261, 269.

[19] In setting out the framework for his analysis of “obligations, due and accruing due”, the
chambers judge adopted three financial variables from the Trustee’s submissions: (i) the value of
the consideration received by SequoialPerpetual (Value Variable); (ii) the asset retirement
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obligations (ARO Variable); and (iii) property taxes (Property Tax Variable) (collectively, the
Financial Variables): Second Chambers Decision at para 80. For the Value Variable, the chambers
judge accepted a value of $5,670,200: Second Chambers Decision at paras 189-192, 203. For the
Property Tax Variable, he accepted the amount of $1,560,890 as found in his First Chambers
Decision: Second Chambers Decision at paras 202, 257-258. Adopting the chambers judge’s
findings in the First Chambers Decision, the Perpetual Defendants submitted end-of-life
obligations were not an obligation due or accruing due and therefore their value for the Balance
Sheet Solvency Test was nil.

[20] The phrase “obligations, due and accruing due” is not defined in the BIA. The chambers
judge undertook a statutory interpretation analysis having regard to jurisprudence, established
business and accounting principles, organizations such as the Uniform Law Conference of Canada
and Alberta Law Reform Institute, and academia. He concluded that to constitute “obligations, due
and accruing due” a liability must be completely constituted and presently exigible. He found ARO
do not meet this test and therefore have nil value for purposes of the Balance Sheet Solvency Test:
Second Chambers Decision at paras 194, 204. The chambers judge was of the view that ARO, at
best, were a mere estimate of obligations that would be impacted by unknown legislative changes
over the decades to come: Second Chambers Decision at paras 113, 204.

[21] Since the ARO liability was valued at nil, and the value of the assets exceeded the value of
the other liabilities, the chambers judge was satisfied that Perpetual/Sequoia was not insolvent or
rendered insolvent by the Asset Transaction.

[22] The chambers judge declined to strike the Trustee’s claim but found summary dismissal
was an appropriate remedy given the state of the evidence, his interpretation of the law, and his
conclusions on the Financial Variables. He dismissed the s 96 claim.

[23] The Second Chambers Decision was released several days before the First Appellate
Decision. As a result, the chambers judge did not have the benefit of this Court’s guidance on the
legal nature of end-of-life obligations.

Grounds of appeal

[24] The Trustee appeals, alleging the chambers judge erred in:

a) failing to consider that end-of-life obligations affected the value of Perpetual/Sequoia’s
assets;

b) finding that end-of-life obligations are a “mere accounting estimate”;

c) his analysis of s 96 of the BIA;

d) excluding end-of-life obligations from the insolvency analysis under s 96 on the basis
that it was not “completely constituted and presently exigible”;

e) finding that the Second Chambers Application was not an abuse of process.
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[25] The Orphan Well Association and three oil and gas industry players, Canadian Natural
Resources Limited, Cenovus Energy Inc., and Torxen Energy Inc. were granted intervenor status
on the application and this appeal. They also assert the chambers judge erred in finding that end-
of-life obligations are not considered in applying the test for insolvency.

[26] The Perpetual Defendants and Ms Rose agree that end-of-life obligations are real
obligations that depress asset value. They submit the chambers judge correctly concluded end-of-
life obligations are not “obligations due and accruing due”, and therefore are valued at nil on the
liability side of the Balance Sheet Solvency Test. His decision should be upheld because the figure
he adopted for the Value Variable incorporated end-of-life obligations as depressing the value of
the represented assets. Therefore he did not err in dismissing the s 96 claim on the basis of the
insolvency element.

[27] In the alternative, the Perpetual Defendants assert the decision can be upheld on the basis
that there was no transfer, and therefore no transfer at undervalue. In light of our other findings,
it is not necessary to address this alternative argument, except to note that on the record available
to us, it is not persuasive.

Standard of review

[28] The legal status of end-of-life obligations and their proper characterization under the BIA
is a question of law for which the standard of review is correctness.

[29] A court’s determination of whether abuse of process is established is a discretionary
finding. It is reversible where the court of first instance misdirected itself, gave no or insufficient
weight to relevant considerations, or came to a decision so clearly wrong it amounts to an injustice:
Penner v Niagara (Regional Police Services Board), 2013 SCC 19 at para 27.

Analysis

A. Section 96 of the BIA and the Balance Sheet Solvency Test

[30] The Trustee submits the chambers judge erred in failing to fully consider the impact of
end-of-life obligations on the value of the Goodyear Assets. The respondents counter that his legal
treatment of the end-of-life obligations was correct, and in any event he did incorporate them into
his valuation of the assets, such that the error did not effect the outcome.

[31] We find the chambers judge erred in law by framing too narrow a question: whether end
of-life assets could be considered “obligations, due or accruing due”. Contrary to Redwater and
the First Appellate Decision, he did not consider whether the entirety of the end-of-life obligations
could or should be incorporated elsewhere in the Balance Sheet Solvency Test. This omission
tainted the entire insolvency analysis. On the record before us, we cannot conclude the error was
without consequence. The appeal is allowed on this ground.
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Section 96 of the BIA

[32] Section 96 of the BIA allows a trustee in bankruptcy to challenge a debtor’s pre-bankruptcy
transfers at undervalue. It provides:

96 (1) On application by the trustee, a court may declare that a transfer at
undervalue is void as against, or, in Quebec, may not be set up against, the trustee
— or order that a party to the transfer or any other person who is privy to the
transfer, or all of those persons, pay to the estate the difference between the value
of the consideration received by the debtor and the value of the consideration given
by the debtor — if

(a) the party was dealing at arm’s length with the debtor and

(i) the transfer occurred during the period that begins on the day that
is one year before the date of the initial bankruptcy event and that
ends on the date of the bankruptcy,

(ii) the debtor was insolvent at the time of the transfer or was
rendered insolvent by it, and

(iii) the debtor intended to defraud, defeat or delay a creditor; or

(b) the party was not dealing at arm’s length with the debtor and

(i) the transfer occurred during the period that begins on the day that
is one year before the date of the initial bankruptcy event and ends
on the date of the bankruptcy, or

(ii) the transfer occurred during the period that begins on the day
that is five years before the date of the initial bankruptcy event and
ends on the day before the day on which the period referred to in
subparagraph (i) begins and

(A) the debtor was insolvent at the time of the transfer or was
rendered insolvent by it, or

(B) the debtor intended to defraud, defeat or delay a creditor.

[33] A “transfer at undervalue” is defined as a ‘disposition of property or provision of services
for which no consideration is received by the debtor or for which the consideration received by the
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debtor is conspicuously less than the fair market value of the consideration given by the
debtor”: BIA, s 2.

[34] As noted by the chambers judge at paragraphs 52-56 of the Second Chambers Decision,
there are five distinct elements embedded in the framework of s 96 of the BIA. The focus of the
Second Chambers Decision was the insolvency element: whether “the debtor was insolvent at the
time of the transfer or was rendered insolvent by it.” The chambers judge correctly concluded the
insolvency element engaged the definition of insolvent person in s 2 of the BIA:

insolvent person means a person who is not bankrupt and who resides, carries on
business or has property in Canada, whose liabilities to creditors provable as claims
under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations as they
generally become due,

(b) who has ceased paying his current obligations in the ordinary
course of business as they generally become due, or

(c) the aggregate of whose property is not, at a fair valuation,
sufficient, or, if disposed of at a fairly conducted sale under legal
process, would not be sufficient to enable payment of all his
obligations, due and accruing due;

The only contentious element of the insolvent person test was subparagraph (c), the Balance Sheet
Solvency Test.

ii. The Balance Sheet Solvency Test

[35] Applying the Balance Sheet Solvency Test post-Redwater to pre-Redwater affidavits,
proved to be something of a linguistic and legal minefield. Even in 2020, when the Second
Chambers Application was argued, the parties demonstrated uncertainty as to how Redwater
influenced the interpretation of pre-existing accounting records and opinions.

[36] In their submissions on the Balance Sheet Solvency Test, the parties used accounting terms
such as “liabilities” and “obligations”. For example, the Trustee argued that all line items listed in
the “liabilities” section of the balance sheet are to be included in assessing the insolvency
element and that every “obligation” is to be included when applying the Balance Sheet Insolvency
Test: Second Chambers Decision at para 93. The Trustee’s estimated valuation of the PEOC
transaction recorded a positive value for some of the Goodyear Assets, net of end-of-life
obligations, while recording a separate negative value for “working interest ARO liability for
PEOC wells”. An affidavit filed on behalf of the intervener CNRL described different purpose
dependent treatments of end-of-life obligations. For instance, they are incorporated into the market
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value of an asset for purposes of evaluating and negotiating an asset transaction but they are
included in a licencee’s financial documents, including balance sheets, as a liability.

[37] On both sides, the parties characterized the issue as whether end-of-life obligations were
liabilities. To sidestep the linguistic traps and to avoid any assumption that a line item within the
liabilities section of a party’s balance sheet was automatically a “genuine liability” as a matter of
law, the chambers judge used the term “the right-hand side of the balance sheet” instead of “the
liability side”: see discussion at footnote 4 of the Second Chambers Decision.

[38] Nonetheless, the chambers judge followed the parties’ framing of the argument and
“view[ed] the characterization of the ARO as being the sole legal issue”: Second Chambers
Decision at para 245. At paragraph 127 he narrowed “the underlying question” to “the scope of
the phrase ‘obligations, due and accruing due’ within clause (c)” of the insolvency test. At
paragraph 261 he reiterated, “The issue pivots on whether an accounting estimate concerning a
future cash outflow falls within the ambit of ‘obligations, due and accruing due”. If it were
“properly characterized as falling within the scope of ‘obligations, due and accruing due’ for
purposes of the Insolvency Element”, the matter would go to trial. If not, “then the Section 96 BIA
Claim fails because the Insolvency Element would not be satisfied”: Second Chambers Decision
at para 247. Put still more starkly at para 269, “the substantive issue concerns the characterization
of the ARO. If the ARO is not captured by the phrase ‘obligations, due and accruing due’, then the
foundation for the Section 96 BIA Claim crumbles.” The chambers judge concluded that end-of-
life obligations were not “obligations, due and accruing due” and therefore their value was “Nil
for purposes of clause (c) of the Insolvent Person Definition”: Second Chambers Decision at para
204.

[39] This narrow framing of the legal issue led to error, since the chambers judge did not
consider whether the end-of-life obligations should have been accounted for in another way. As
Redwater and the First Appellate Decision have made clear, end-of-life obligations are an inherent
part of asset value. When they do not constitute a conventional debt payable to an identifiable
creditor, it will be appropriate to account for them as depressing values on the left-hand side of the
balance sheet. The BIA claim would not necessarily crumble because the obligations did not
amount to “obligations, due and accruing due” on the right-hand side.

[40] It is easy to see how the chambers judge was led into error given the parties’ submissions.
Regardless, he was obliged to evaluate the arguments and evidence in light of the relevant law.
The correct legal approach is not defined by the industry’s accounting practices or the accounting
evidence: Second Chambers Decision at para 23 and sources cited therein. As noted by the
chambers judge, “the issue of how the ARO is dealt with is a question of law”: Second Chambers
Decision at para 260.
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iii. Error in the legal characterization of end-of-life obligations

[41] Stripped ofjargon, the point of the Balance Sheet Solvency Test was to determine whether,
after the Asset Transaction, Perpetual/Sequoia’s assets exceeded its liabilities.

[42] Redwater and the First Appellate Decision did not specifically address the insolvency
issue. However, both decisions provided guidance about the nature of licenced oil and gas
operations and the legal character of end-of-life obligations.

[43] Redwater confirmed that the Alberta Energy Regulator is not a “creditor” with respect to
end-of-life obligations and that end-of-life obligations cannot be a “claim provable in bankruptcy”.
These conclusions do not mean that end-of-life obligations are nonexistent, mere assumptions or
speculations, or of nil value. Rather, end-of-life obligations are real and omnipresent, forming “a
fundamental part of the value of the licensed assets”: Redwater at para 157. They serve “to depress
the tenure’s value at the time of sale”: First Appellate Decision at paras 95-96.

[44] The Perpetual Defendants argued this case is not about regulating energy policy, and we
agree. But the fact is that no well produces forever, so end-of-life obligations are as inevitable as
death and taxes. As stated by this Court in the First Appellate Decision at paras 86-87:

Abandonment and Reclamation Obligations (or “end-of-life”, or “asset retirement”
obligations) are inherent in any oil well, from the moment it is drilled and comes
into production. At that point in time the Abandonment and Reclamation
Obligations can be said to be “contingent”, but only in the sense that the moment
when the well will cease production is unknown. However, they are not
“contingent” in the sense that they will only come into existence if, and only if, a
condition precedent comes to pass: Redwater at para. 36; Canada v McLarty, 2008
SCC 26 at paras. 14-18, [2008] 2 SCR 79. The only issue is when they will come
into existence. A well may produce for decades. However, while the Abandonment
and Reclamation Obligations may not crystallize for some time, they are inevitable;
no well produces forever.

The time at which the Abandonment and Reclamation Obligations with respect to
any particular well must be performed is variable:

(a) With respect to a newly drilled well the Abandonment and Reclamation
Obligations may only manifest themselves decades in the future.

(b) Once the production of a well has peaked, and its most productive years
are behind it, it may be possible to predict with some degree of certainty
when the Abandonment and Reclamation Obligations will have to be
performed. The closer one gets to the end of production, the more precise
the date of reclamation will become.
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(c) But once a well has been exhausted, production has stopped, and the
well has been shut-in, the Abandonment and Reclamation Obligations have
crystallized. The Abandonment and Reclamation Obligations may be
unperformed, but they are no longer “contingent” in either sense. The owner
of the well is under a public duty to shut in the well and reclaim the surface.

The further reclamation is in the future, the more difficult it will be to quantify the
Abandonment and Reclamation Obligations. Even if Abandonment and
Reclamation Obligations can be said to be “contingent” liabilities, that is sufficient
in law for some purposes: Tannis Trading Inc v Coidmatic Refrigeration of
Canada Ltd, 2010 ONSC 5747 at paras. 24-25, 85 BLR (4th) 77; Manufacturers
Lfe Insurance Co v AFG Industries Ltd, 2008 CanLil 873 at para. 30, 44 BLR
(4th) 277 (ONSC). Further, the present value of the Abandonment and Reclamation
Obligations will directly depend on how far into the future they will arise.
Abandonment and Reclamation Obligations are unliquidated, some of them may be
more immediate than others, and their quantum is uncertain, but they are still
inevitable. They exist whether or not abandonment notices have been issued by the
Alberta Energy Regulator. Abandonment and Reclamation Obligations may not be
entirely a current liability or obligation, but they are a real liability or obligation.
They are routinely reported on the balance sheets of oil and gas companies,
including those of Perpetual Energy Parent. [Emphasis in the originall

[45] This analysis governs the application of the Balance Sheet Insolvency Test. During the
producing life of an asset, end-of-life obligations will likely not be represented by fixed amounts
currently owing to identified creditors. Accordingly, they will not be best characterized as
conventional debts, claims provable in bankruptcy, or obligations currently due. It is more likely
they will “operate by depressing the value of the assets”: First Appellate Decision at para 97. At
later stages, when reclamation work is underway, end-of-life obligations may take the form, in
whole or in part, of obligations owed to identifiable creditors. In other words, time and context
may determine whether it is appropriate to account for end-of-life obligations under the heading
of assets or liabilities or both. As submitted by counsel for the Orphan Well Association, however,
before end-of-life obligations are fully performed the only thing they cannot be is nil.

[46] Lacking the benefit of the First Appellate Decision, the chambers judge erred in law by
narrowing his legal focus to the right-hand side of the balance sheet, thereby omitting to expressly
consider whether end-of-life obligations could depress the value of some or all of the assets on the
left-hand side of the balance sheet.

[47] Among his reasons for valuing the end-of-life obligations at nil, the chambers judge
characterized them as mere estimates of uncertain future obligations: Second Chambers Decision
atparas 104, 113, 155-156, 204. Further, the chambers judge felt there was “too much uncertainty
concerning a probable obligation that is potentially payable 25 or 60 years in the future, especially
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when there is a very high likelihood that there will be technical and legislative changes which will
impact on the ‘probable obligation”: Second Chambers Decision at para 255.

[48] Ms Rose submits the chambers judge’s comments on the difficulty of quantifying end-of-
life obligations were directed at the calibre of evidence, not the legal characterization of end-of-
life obligations. At its highest, Ms Rose’s submission may explain why the chambers judge found
the end-of-life obligations did not amount to “obligations due or accruing due”. It does not explain
why the majority of them were valued at nil for all purposes. In any event, if the record was
insufficient to establish the value of the assets and inherently associated obligations, then the
Perpetual Defendants did not meet their burden on summary judgment and the matter ought to
have proceeded to trial.

[49] We acknowledge that valuing the end-of-life obligations, and the assets of which they are
an inherent component, is unlikely to be a straightforward task. Valuation may depend on various
contingencies and assumptions, as complex accounting often does. But the difficulty of assigning
value to end-of-life obligations does not justify assigning them nil value. Non-zero end-of-life
obligations are routinely recorded on balance sheets in the industry, and Perpetual Energy itself
has done so: see, for example, the affidavits of the industry intervenors about their corporate
procedures and calculations for end-of-life obligations (the Affidavit of Ron Laing, sworn August
12, 2020 at paras 10-20, the Affidavit of Antonio Jackson, sworn August 17, 2020 at paras 3-6,
and the Affidavit of J.K. Brannan, sworn August 12, 2020 at paras 3-7); the Affidavit of Paul
Darby, sworn September 22, 2020 at paras 10-15 and Exhibit “1” ,being Perpetual Energy’s 2016
Consolidated Financial Statements for the year ending December 31, 2016; and the First Appellate
Decision at para 87.

[50] The chambers judge’s reference to “a very high likelihood that there will be technical and
legislative changes which will impact on the ‘probable obligation” suggests a subtle but
problematic misunderstanding of Redwater: Second Chambers Decision at para 255; see also para
113. This comment could be interpreted as implying that end-of-life obligations are creatures of
regulation, arising when the regulator forces a licensee to undertake abandonment and reclamation
work. To the contrary, the First Appellate Decision made clear that end-of-life obligations are an
intrinsic part of a license, existing “whether or not abandonment notices have been issued by the
Alberta Energy Regulator”: First Appellate Decision at para 87; see also Redwater at para 29 and
PanAmericana de Bienes y Servicios v Northern Badger Oil & Gas Ltd, 1991 ABCA 181 at paras
32-33. It seems the term “ARO” may have traditionally had a connotative association with
regulatory enforcement. In these reasons we have instead used the term “end-of-life obligations”
to underscore that the obligations are inevitable and inherent to licenced assets regardless of
regulatory involvement after the moment of licensing. To the extent the chambers judge
understood end-of-life obligations to arise from regulatory enforcement, he was incorrect.

[51] Finally, at paragraph 124 of the Second Chambers Decision, the chambers judge expressed
concern that including end-of-life obligations in the Balance Sheet Solvency Test would
immediately render many of the oil and gas entities insolvent:

cb7nu
Highlight
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I also note with particular interest that in Industries Cover, Pinsonnault, JCS cites
Justice Fournier in Bonneau (Faillite de), 1997 CanLil 8560 (QC CS) at paras 36
to 29 that it would be non-sensical to adopt an expansive interpretation of
“obligations, accruing due” for the purposes of determining insolvency because
including all future payments as due on the spot in the balance sheet test would
result in a good part of the population being insolvent: Industries Cover at para
425; see also Villeneuve c Villeneuve, 2007 QCCS 4468 at paras 31 and 32. Given
the economic climate in Canada that is currently impacting the oil and gas industry,
I infer that the same concern exists for the participants in that economic sector. That
is, applying the Trustee’s interpretation would likely render many of the oil and gas
entities operating in Canada insolvent as at the date of this decision.

The authorities cited in the above paragraph hold that if everyone obligated to make monthly payments
toward a large debt were to adopt the fiction that the entire debt was “accruing due” at a given moment,
a significant portion of the population could or should declare bankruptcy. That would be nonsensical;
therefore the BIA should not be so interpreted. Instead, the nature and timelines of all obligations
“accruing due” should be considered when interpreting the Balance Sheet Insolvency Test.

[52] The chambers judge’s reference to these authorities was inapt. Refusing to collapse all
future debt payments to the present moment will be a sound analysis of obligations “accruing due”
in certain contexts, such as individual homeowners with mortgages. But it is not a useful approach
to end-of-life obligations, which generally exert a depressing effect on value but are not
conventional debts and are not subject to structured payments. They cannot be analogized to
mortgages.

[53] In Daishowa-Marubeni International Ltd v Canada, 2013 SCC 29, the Supreme Court
considered the tax treatment of forest tenures subject to reforestation obligations. At paragraphs
2 8-29, it rejected the mortgage analogy, finding that a more apt comparison would be to a property
in need of repair:

DM1, supported by the industry interveners, submits that the analogy to a mortgage
is misplaced. In their view, a forest tenure with reforestation obligations that have
arisen from past harvesting is better analogized to property that is in need of
repair. The need for repairs has the effect of depressing the property’s value. If
property in need of repair is sold, the purchaser’s assumption of the cost of repairs
does not form an additional part of the sale price of the property. And, as the
Minister acknowledged at the oral hearing, the vendor would not be required to
include in its proceeds of disposition an amount to reflect the estimated repair costs
assumed by the purchaser. This would be true even if the parties attributed a value
to the cost of those repairs in their contract and even if the repairs were required by
law; see M. Colborne and S. Suarez, “Timber! Consequences of Assuming
Reforestation Obligations” (2012), 60 Can. Taxi 137, at p. 142.
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I agree with Mainville J.A., DM1 and the industry interveners that the assumed
reforestation obligations are not appropriately characterized as the assumption of
an existing debt of the vendor that forms part of the sale price of the property. Thc
obligations much like needed repairs to property are a future cost embedded
in the forest tenure that serves to depress the tenure’s value at the time of sale. This
is different from a mortgage, which ... does not affect the value of the property it
encumbers. [Emphasis added]

In Redwater at paragraph 157, the Supreme Court noted its conclusion that end-of-life obligations
form a fundamental part of licenced petroleum assets, potentially depressing their value, was
consistent with Daishowa.

[54] Building on the repair analogy, end-of-life obligations could be loosely thought of as
asbestos in the walls of a house. It will need to be rectified sooner or later, and someone will have
to pay for it. If work is underway or complete, any outstanding payment for the work may be an
obligation due or accruing due. Until then, however, the house is worth less than a similar asbestos-
free house. The asbestos depresses the value of the house.

[55] Finally, applying the mortgage analogy, the chambers judge inferred that an expansive
interpretation of “obligations due or accruing due” would likely render many industry players
insolvent immediately. There was little evidence to support this inference. To the contrary, the
record suggests industry actors routinely account for end-of-life obligations on their own balance
sheets in some fashion but are not routinely rendered insolvent by that accounting. After a well
has finished producing, it is likely to be a net liability, but that is a fact of life, not an error in
accounting or law.

[56] At paragraphs 185 and 187 of the Second Chambers Decision the chambers judge
acknowledged the industry intervenors’ arguments that the end-of-life obligations impacted the
determination of the fair market value of the Goodyear Assets. However, he concluded this point
went to the issue of whether there was a transfer at undervalue and transfer under undervalue
should not be decided by way of summary dismissal:

In its written submissions, the Industry Intervenors argued that the relevant
consideration of ARO in the Balance Sheet Solvency Test was not focused on the
whether it was an obligation or a debt. Rather, the Industry Intervenors argued that
the ARO was a critical and fundamental component of the determination of the fair
market value of the person’s aggregate property.

Concerning the arguments provided by the Industiy Intervenors, its substantive
focus was on the impact that ARO has on the determination of the fair market value
of the person’s property. That point goes to the issue of whether there was a transfer
at undervalue, as opposed to whether the ARO falls within the ambit of the phrase
“obligations, due and accruing due”. That raises a number of issues, which is why



Page: 14

I stated above that if it was the Transfer at Undervalue Element that was in issue, it
should not be decided by way of summary judgment under Rule 7.3.

[57] Though not perfectly clear, it appears the chambers judge felt that while “obligations, due
and accruing due” could be determined summarily, valuation of the assets and consideration could
not. Of course, the determination of asset value is also a component of the Balance Sheet Solvency
Test. If valuation could not be summarily determined for purposes of the transfer at undervalue
analysis, it follows it could not be summarily determined for purposes of the insolvency analysis.

iv. The legal error affected the result

[58] The respondents acknowledge that, following Redii’ater, end-of-life obligations must be
accounted for when valuing licenced assets, likely by depressing the values on the left-hand side
of the balance sheet. They submit the chambers judge adopted asset values that incorporated end-
of-life obligations; therefore even if his analytical focus on the right-hand side was legally
incorrect, it did not impact the result. To the contrary, they say, he would have erred if he had
acceded to the Trustee’s request to include end-of-life obligations on the right-hand side as well,
resulting in wrongful double-counting.

[59] After a careful review of the record, we have concluded the chambers judge did not fully
account for the end-of-life obligations.

[601 The chambers judge adopted $5,670,200 as the value of the Goodyear Assets, drawn from
the Affidavit of Paul Darby filed in support of the Trustee’s 2018 summary judgment application.
The source of the figure was one of four reserve reports prepared by the Perpetual Defendants in
advance of the Aggregate Transaction. The full reserve report was not included in the evidence
and its methodology was not explained.

[61] At the time of the Second Chambers Application, the Perpetual Defendants were amenable
to using $5,670,200 as the value of the Goodyear Assets: see the Affidavit of W. Mark Schweitzer
May 5, 2020 at para 11. By contrast, in the First Chambers Application, the Perpetual Defendants
objected to using the reserve reports for valuation. Mr Schweitzer deposed to various reasons
reserve reports are not sufficient to establish the fair value of assets (Affidavit of October 3, 2018
at para 12): reserve reports are based on numerous assumptions regarding, for instance, available
financing, timing of planned expenditures, capital and operating costs and forecasted prices;
reserve report information is effective at a fixed point in time; reserve reports do not include the
value of other assets, such as pipelines, other surface facilities, prospect drilling inventory and
undeveloped acreage; they do not account for a buyers view of its ability to increase the value of
the reserves and other assets under its own business plan; they do not consider price risk
management positions or cost structure reductions that a buyer and seller may negotiate in
determining fair market value; and they do not consider the cost of financing, timing of planned
expenditures, changes in development and operating strategies and costs that a buyer may bring to
the assets.
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[62] Mr Darby’s Affidavit included excerpts from the Perpetual Defendants’ reserve reports,
some assumptions about the reports, and an explanation of how the Trustee concluded the Asset
Transfer was made at undervalue. The $5,670,200 value for the Goodyear Assets came from a
2016 reserve report and was said to be net of associated end-of-life obligations. Importantly, Mr
Darby noted the value only included 652 of the 2,502 wells comprising the Goodyear Assets. In
other words, the value included about 26% of the wells but excluded about 74%.

[63] The existence of a reserve report for the 652 wells suggests those assets were still producing
to some degree. In the First Appellate Decision at paragraph 88, this Court noted the Goodyear
Assets included 910 shut-in wells and 727 abandoned wells, for a total of 1,637 non-producing
wells. End-of-life obligations weigh more heavily in the valuation of non-producing wells.

[64] Mr Darby provided details on how the Trustee approached end-of-life obligations in
assessing whether the Asset Transaction had been effected at undervalue. He attributed values of
$192,127,247 for abandonment and reclamation of the Goodyear Wells and $26,831,000 to
abandon and reclaim the facilities associated with the Goodyear Wells, for a total ARO value of
$218,958,247. He also identified property taxes totalling $10,047,744.20. Net liabilities therefore
amounted to $229,005,991, while the net asset value was at most $5,670,200. Based on these
numbers, Mr Darby deposed that PEOC had a net negative value of $223,241,000 immediately
after the Asset Transaction.

[65] Finally, he provided the opinion of the Trustee as to the value of the consideration received
and given by PEOC in the Asset Transaction:

44. In the opinion of the Trustee:

44.1. the Goodyear Assets, transferred to PEOC pursuant to the Asset
Transaction, had no positive fair market value at the time of the Asset
Transaction, but represented a significant net liability of at least
$223,241,000;

44.2. the value of the actual consideration given by PEOC in the Asset
Transaction was therefore at least $223,241,000; and

44.3. the value of the actual consideration received by PEOC in the Asset
Transaction was at most $5,670,200.

[66] Importantly, he recognized the potential double-counting of end-of-life obligations, but
found any such effect would be of no consequence to his conclusions:

the McDaniel Report value of $5,670,200 includes an estimate of abandonment
costs for those Goodyear Wells included in the report, as well as estimates for
salvage value. For this reason, the amount for ARO included in the schedule,
Exhibit N, may be overstated as it has to some extent already been included in the
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value of some of the Goodyear Wells. The Trustee does not consider this to be
material to its analysis.

[67] In short, in the Asset Transaction PEOC “paid” over $223 million by assuming debt, and
received under $6 million in value in return. The Trustee acknowledged some double-counting of
end-of-life obligations, but opined, in effect, that the degree of double-counting could not have
closed the $217 million consideration gap that created the transfer at undervalue and net negative
value of PEOC. No contrary opinion was in evidence.

[68] The chambers judge acknowledged the $5,670,200 figure related to only 26% of the
Goodyear Assets, but nonetheless adopted it as their full value on the basis that the Trustee failed
to submit further and better evidence: see Second Chambers Decision at footnote 9 and para 252.
But the burden of proof was on the Perpetual Defendants as applicants. The Trustee, as respondent
on the application, only had to resist summary dismissal of the transfer at undervalue and
insolvency elements. Its evidence clearly stated that the value PEOC received in the Asset
Transaction was at most $5,670,200; that it “paid” over $220 million; and that the resulting value
of PEOC was negative $223,241,000.

[69] The respondents assert the chambers judge’s adoption of a $5.67 million asset value
properly accounted for all end-of-life obligations. To the contrary, his analysis left much of their
value unaccounted for. Nothing in his reasons suggests he believed their full value was included
in the $5,670,200 and was therefore accounted for on the left-hand side. Had that been his belief,
it would have made little sense to devote his analysis to the potential inclusion of end-of-life
obligations on the right-hand side.

[70] After concluding that the obligations should not fall on the right-hand side, the chambers
judge gave no further consideration to the abandonment and reclamation obligations the Trustee
had valued at $218,958,247. Accepting that the chambers judge did account for the end-of-life
obligations associated with 26% of the wells, the values associated with 74% were excluded. While
we do not know the net value of the 74%, the high number of shut-in and abandoned wells among
the Goodyear Assets, along with the Trustee’s total valuation of end-of-life obligations, suggests
it could be a large negative number. The record does not permit us to determine what it is. We
cannot conclude the chambers judge’s analytical error was of no consequence. The appeal is
therefore allowed on the basis of the legal error.

v. Interpretation of “obligations, due and accruing due”

[71] The Trustee argues the chambers judge erred in his approach to statutory interpretation
when he held the BIA was the equivalent of a penal statute and should therefore be interpreted
strictly. No party or intervenor seriously defended the chambers judge’s approach; nevertheless it
merits comment.
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[72] There is one approach to statutory interpretation. According to the modern principle, the
“words of an Act are to be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament”:
Rizzo & Rizzo Shoes Ltd (Re), [1998] 1 SCR 27 at para 21, 36 OR (3d) 418. This is consistent with
s 12 of the Interpretation Act, RSC 1985, c 1-2 1, which provides that every “enactment is deemed
remedial, and shall be given such fair, large and liberal construction and interpretation as best
ensures the attainment of its objects”. The modern approach does not preclude interpreting the
words of a statute strictly when that is the most appropriate way to ensure the attainment of its
objects, for instance when interpreting an exception to a principle: Alberta Securities Commission
vHennig,2021 ABCA 411 atpara25.

[73] The BIA furthers two purposes: to provide for the equitable distribution of a bankrupt’s
assets among creditors and to facilitate a bankrupt’s financial rehabilitation: Alberta (Attorney
General) v Moloney, 2015 SCC 51 at para 32; and Husky Oil Operations Ltd v Minister of
National Revenue, [1995] 3 SCR 453 at para 7, 128 DLR (4th) 1. Punishment is not among the
purposes of the BIA. Given the non-penal nature of the BIA and the modern principle of
interpretation, we are not satisfied that strict construction of s 96 was warranted.

[74] We will not comment any further on whether the chambers judge properly interpreted
Century Services Inc v Canada (Attorney General), 2010 SCC 60, Sun Indalex Finance, LLC v
United Steelworkers, 2013 SCC 6, and Stelco Inc., Re, 2004 CanLIl 24933, 48 CBR (4th) 299 (Ont
SC) except to point out that at times, various parties to this action have tried to push purposive
interpretations of “obligations, due and accruing due” farther than the words can bear. Further, the
chambers judge’s conclusion that an item must be “completely constituted and presently exigible”
to factor into “obligations, due and accruing due” seems unduly narrow.

B. Abuse of Process

[75] The Trustee argues the Second Chambers Application constituted an abuse of the court’s
process in three ways. We agree with the Trustee that the chambers judge erred in agreeing to hear
the Second Chambers Application. The Perpetual Defendants’ attempt to seek summary dismissal
of the same claim a second time, in the absence of any material change, was an abuse of process.
The Second Chambers Application should never have been heard. Therefore, rather than returning
this matter for a fresh hearing of the summary dismissal application on the basis of the error in
law, we direct the matter to proceed to trial.

[76] This finding makes it unnecessary to consider the Trustee’s other abuse-of-process
arguments in any detail, but we note we would have upheld the chambers judge’s decisions on
those points.
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i. Abuse of process by relitigation

[77] At common law, courts have wide discretionary power to prevent their processes from
being abused. This power has its roots in a court’s inherent and residual discretion to safeguard its
authority from being undermined by disruptive, oppressive, or otherwise inappropriate use of court
procedures: see the discussion in Behn v Moulton Contracting Ltd, 2013 SCC 26 at para 39 and
Adrian Zuckerman, Zuckerman on Civil Procedure, 4th ed (London: Sweet & Maxwell, 2021) at
671.

[78] The doctrine of abuse of process is flexible, unencumbered by specific requirements and is
used in a variety of legal contexts. It engages the “inherent power of the court to prevent the misuse
of its procedure, in a way that would be manifestly unfair to a party to the litigation before it or
would in some other way bring the administration ofjustice into disrepute” Toronto (City) v CUPE,
Local 79, 2003 SCC 63 at paras 3 6-37, 42 and Behn at para 40.

[79] In CUPE, the Supreme Court of Canada discussed the differences amongst resjudicata,
abuse of process and collateral attack. While there are some differences between resjudicata and
abuse of process by relitigation, both doctrines are supported by the same rationales, namely “that
there be an end to litigation and that no one should be twice vexed by the same cause, ... to preserve
the courts’ and the litigants’ resources, to uphold the integrity of the legal system in order to avoid
inconsistent results, and to protect the principle of finality so crucial to the proper administration
of justice”: CUPE at para 38 citing Donald J Lange, The Doctrine of Res Judicata in Canada,
(Markham, Ont: Butterworths, 2000) at 347-348.

[80] Similarly, the doctrine of abuse of process prevents relitigation of matters where the strict
requirements of issue estoppel may not be met, but which would nonetheless violate the principles
of judicial economy, consistency, finality, and the integrity of the administration ofjustice: CUPE
at para 37. The British Columbia Court of Appeal has also been clear that the doctrines of res
judicata and merger prevent relitigation of arguments that ought to have been made in the first
action: see the discussion in HYLouie Co Limitedv. Bowick, 2015 BCCA 256 at paras 62-65.

[81] Related to relitigation is the concept of litigation by installment. Alberta courts have held
that litigation by installment can constitute an abuse of process and have established a strong policy
against it: 385268 BC Ltd v Alberta (Treasury Branches), 2000 CanLil 28273 (Alta QB) at para
29, 267 AR 384, aff’d in 2001 ABCA 289; Robertson v Wasylyshen, 2003 ABCA 279 at para 19;
Paramount Energy Operating Coip v Alberta (Energy and Utilities Board), 2004 ABCA 273 at
para 26; Arbour Energy Inc v Alberta Securities Commission), 2009 ABCA 278 at para 25; Eninax
Energy Corporation v Alberta Utilities Commission, 2016 ABCA 276 at para 18; Tallcree First
Nation v Rath & Company, 2020 ABCA 433 at para 20; and Scott v Alberta Health Services, 2021
ABCA 249 at para 17. The premise of the rule against litigation by installment is that a litigant
should not be allowed to have a “second bite at the cherry”: Zuckerman at 1368.
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[82] Underlying these doctrines is the recognition that “parties to an action have a duty to bring
their whole case to the court’s attention and not to reserve some aspect of the matter against the
possibility of a decision in the opponent’s favour as a means of preserving a way to come at the
opponent again”: H Y. Louie at para 63 citing Wolverton Securities Ltd. v. Schemel, 2009 BCSC
1048. This duty is a long-standing one and was fully articulated by Wigram V.C. in Henderson v.
Henderson (1843), 3 Hare 100 at 114-15,67 E.R. 313 at 319.

ii. The Second Chambers Application was an abuse of process

[83] In the First Chambers Application, the Perpetual Defendants applied under r 7.3 of the
Alberta Rules ofCourt, Alta Reg 124/20 10 for summary dismissal of the Trustee’s claim for relief
under s 96 of the BIA. They chose to argue that only one element of s 96 — whether the parties
were at non-arms-length -- was unmeritorious. In the Second Chambers Application, the Perpetual
Defendants again applied under r 7.3 for summary dismissal of the Trustee’s claim for relief under
s 96 of the BIA, this time on the basis that the insolvency and transfer at undervalue elements were
unmeritorious. The Trustee argued this was abusive relitigation.

[84] The chambers judge found no abuse of process. He invoked the foundational rules,
implying he viewed the Second Chambers Application as an efficient use of court resources. We
note that efficiency is not a stand-alone answer to an allegation of abuse of process.

[85] The remainder of the chambers judge’s reasoning on the relitigation argument was as
follows:

In framing the Perpetual October 2018 Application in an effort to strike and/or dismiss
the claim of the Trustee under section 96 of the BIA, the Perpetual Defendants focused
only on the “arm’s length” issue: PWC QB Reasons at paras 60 and 90. In contrast, in the
Perpetual February 2020 Application, the Perpetual Defendants focus on other elements
that the Trustee most prove in order to establish its case. [at para 46]

In effect, he asked himself whether the same argument would be made on both applications.

[86] This framing of the question was misdirection. Arguments that could have been made, but
were not, are captured by the rationales underlying abuse of process, res judicata, issue estoppel,
merger, and the jurisprudence prohibiting relitigation and litigation by instalment. The result was
to allow the Perpetual Defendants a second shot at the same claim, a practice this Court has
consistently discouraged.

[87] Rule 7.3(1)(b) permits summary judgment of “all or part of a claim” where “there is no
merit to a claim or part of it”. If the application is successful, the court may dismiss one or more
claims and refer the balance of the claim to trial: r 7(3)(a) and (c). As the words of the section
make clear, an application for summary judgment is not an application to resolve a particular
question or issue, which would fall under r 7.1. Rather, a r 7(3) claim is meant to determine of the
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merits of a claim. As set out in We jr-Jones Technical Services Incorporated v Purolator Courier
Ltd, 2019 ABCA 49 at para 47, one of the key considerations under r 7.3 is whether the moving
party has met the burden to show that there is either “no merit” or “no defence” and that there is
no genuine issue requiring a trial. At a threshold level, the facts of the case must be proven on a
balance of probabilities, or the application will fail.

[88] A successful summary judgment application is a final judgment, subject to appeal. Only
unsuccessful summary judgment applications are considered interlocutory. Doctrines such as res
judicata, issue estoppel and merger do not apply per se to interlocutory orders: Kent v Watts, 2019
ABCA 326 at para 23 and cases cited. However, the limited scope of the formal doctrines does not
constitute an invitation to relitigate unsuccessful summary judgment applications. We proceed, as
other courts have done, on the basis that even if res judicata and related doctrines do not apply
directly, their rationales influence the abuse of process analysis as applied to unsuccessful
summary judgment applications.

[89] Serial summary judgment applications were considered by this Court in Mime v Barnes,
2013 ABCA 379. At paragraph 6 the Court outlined applicable principles:

While serial summary judgment applications are obviously to be discouraged,
interlocutory applications generally do not create an issue estoppel. A judgment
granting summary judgment creates res judicata. But, unless it decides a discrete
issue that is reflected in the formal judgment, a decision dismissing a summary
judgment application generally only decides that on the then existing record there
is a “genuine issue for trial”. Repeated applications on the same or a similar record
are dealt with as an abuse of process, not as an issue estoppel, and are controlled by
costs sanctions. Nevertheless, a second application is possible, subject to the court’s
discretion, for example where brought on a new record, after extensive discoveries,
based on an issue not raised or finally determined in the prior application. [citations
omitted]

[90] The leading authority on whether relitigating an interlocutory application amounts to abuse
of process is Alberta v Pocklington Foods mc, 1995 ABCA 111. In November 1991, Alberta
refused to produce certain records based on public interest immunity. On application by
Pocklington Foods, a chambers judge determined that 105 of them did not need to be produced.
Pocklington Foods appealed unsuccessfully. In October 1993, within a few months of receiving
the Court of Appeal decision, Pocklington Foods filed another application before the original
chambers judge for Alberta to produce the same 105 documents. The chambers judge decided the
matter was not resjudicata and heard the application. Alberta appealed.

[91] The Court of Appeal confirmed resjudicata and issue estoppel did not apply to the second
application; however, that did not mean that courts are powerless to deal with attempts to relitigate
issues already decided. A second interlocutory application for the same relief may be permitted
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where the second application is not truly relitigation. The following factors, listed at paragraph 8.
are relevant:

(a) if the ruling on the first application was not based on the merits of the issue but on
a technical objection;

(b) if upon the first application the applicant failed to prove essential facts from mistake
or inadvertence:

(c) if there is new evidence that seriously justifies reconsideration of the issue:

(d) if there is a material change of circumstances of a non-evidentiaiy nature.

Notably absent from this list of exceptions is the wish to advance an argument that could have
been made at the first application but was not.

[92] With its second application, Pocklington Foods sought the same relief on the same
pleadings and material which had earlier resulted in the dismissal of the application. It did not file
new evidence deposing to new facts or circumstances or amend its pleadings. It appears the second
application was better argued than the first. The Court of Appeal at paragraph 14 set out the
rationale for refusing to re-hear applications in these circumstances:

We do not agree that counsel, having made an application, argued it, and having
taken out the order, should be permitted to reargue the application on the basis that
this time he might do a better job. It appears to us that to permit a party to reopen a
decision on the merits on such a ground would merely encourage counsel to try
again and to engage in re-litigation which is unfair to the other party and a waste of
the valuable resources of the court. If the first argument failed, then another tactic
might work. If the first argument failed before one judge, it might work in a slightly
modified form before another. The case against permitting such process becomes
even stronger when the party seeking review of the decision has appealed and has
been unsuccessful in the appeal. Where the second application seeks only to re
argue the first application, or to make arguments which were available at the time
of the first, it should be dismissed as an abuse of the court process, or as frivolous
and vexatious. [Emphasis added]

[93] Pocklington Foods was applied in Proprietary Industries Inc v Workuin. 2006 ABCA 226.
The respondent applied twice to strike an exhibit to an affidavit. At both applications, the allegation
was that the exhibit contained hearsay. The same chambers judge dismissed the application the
first time but allowed it the second time, noting the respondent had advanced a legal argument not
previously made. On the appeal of the second application, this Court overturned the second
chambers decision. Nothing new had arisen between the first decision and the second application.
All that was advanced was an additional argument that should have been made on the first
occasion. That is exactly what Pocklington precludes”: at para 7. The Court of Appeal concluded
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the second application should never have been heard. It reversed the second chambers decision,
effectively restoring the result of the first chambers decision.

[94] Similar principles can be found in the cases concerning res judicata and related doctrines.
In Summer Village ofArgentia Beach v Warshawski, 1991 ABCA 322 at para 5, this Court held
“[r]esjudicata is not limited to what was argued and decided in the previous suit. It extends to
what reasonably should then have been raised. Litigation by instalments is interminable.” See also
Hill v Hill, 2013 ABCA 137 at paras 55-62.

[951 The crux of this issue is that the Perpetual Defendants could have made their arguments on
the insolvency and transfer under value elements in the First Chambers Application, but chose not
to. They proceeded with the arms-length argument only, and when that did not work, they tried
another tactic to overcome the s 96 claim.

[96] It is conceivable that a chambers judge could direct a summary judgment application to be
held in stages, delineating certain issues such that the parties are on notice of how and when issues
will be determined, but that is not what happened here. It was only after the Perpetual Defendants
received the chamber judge’s detailed decision in the First Chambers Application highlighting the
strengths and weaknesses in their arguments that they filed the Second Chambers Application.

[971 In the First Chambers Application the Perpetual Defendants sought summary dismissal of
the s 96 claim and were presumed to have put their best foot forward, yet they provided no
explanation as to why the insolvency and transfer at undervalue elements were not challenged in
the First Chambers Application. They obtained a judgment, took out an order, launched an appeal
and responded to a cross-appeal.

[98] In our view, the Second Chambers Application was a blatant attempt to relitigate, making
arguments that were available and reasonably should have been made at the First Chambers
Application. As set out in Pocklington at paragraph 14 it is “unfair to the other party and a waste
of the valuable resources of the court” to permit this type of conduct.

[99] Finally, the primary focus of the doctrine of abuse of process is to ensure fairness and to
preserve the integrity of the courts: CUPE at para 43; Behn at para 41. Inconsistency of position,
and the potential for inconsistent results, are another danger of litigation by slice. This danger is
manifest here, since some positions taken by the Perpetual Defendants have changed between the
First and Second Chambers Applications.

[100] One example is the Perpetual Defendants’ change in stance on the acceptability of reserve
report valuations, as discussed above. In oral argument, counsel for the Perpetual Defendants
explained that they understood the First Chambers Decision to mean they should accept the
reserve report value.

[101] Another example pertains to the level of the analysis and the arms-length issue. In the First
Chambers Application, the Perpetual Defendants asserted the transfer should be assessed at the
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aggregate level, where POC and PEOC were engaged at arms-length with the third-party 
purchaser. The chambers judge and this Court held the arms-length issue could not be summarily 
determined. In the Second Chambers Application, the Perpetual Defendants asserted the transfer 
should be assessed at the asset level, where, in effect, the transaction was even closer than arms
length: there was no "reviewable transfer" under s 96 at all because the Asset Transaction simply 
redefined the assets as being held by PEOC as trustee for POT to PEOC on its own behalf. In oral 
argument, counsel for the Perpetual Defendants explained that they learned from the outcome of 
the First Chambers Decision and relaunched the summary dismissal application with a new 
strategy. 

[l 02] These explanations do not dispel the dangers of relitigation and litigation by instalment.
They confirm them.

[103] The chambers judge erred. This situation is indistinguishable from Workum. The question
of whether the s 96 claim could be summarily dismissed was foreclosed by the First Appellate
Decision. The Second Chambers Application was an abuse of process and never should have been
heard. As a result, the s 96 claim must proceed to trial.

Conclusion 

[ 104] In light of our conclusions, it is unnecessary to consider the remaining grounds of appeal.

[105] The appeal is allowed. As set out above, the chambers judge erred in law in his handling
of the end-of-life obligations and in allowing the Second Chambers Application to proceed. On
the latter basis, and consistent with the First Appellate Decision at paragraph 97, we direct the s
96 issue to proceed to trial.

Appeal heard on February 10, 2022 

Memorandum filed at Calgary, Alberta 
this 25th day of March, 2022 

FILED
25 Mar  2022

KL
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APPENDIX

Date Step
February 15, 2018 Oral hearing at Supreme Court of Canada on Redwater
March 23, 2018 Perpetual/Sequoia assigned itself into bankruptcy and the

Trustee_was_appointed
August 2, 2018 Statement of Claim filed by the Trustee
August 2, 2018 Application for summary judgment and Affidavit of Paul

Darby_sworn_August_2,_2018_filed_by_the_Trustee
August 27, 2018 Statement of Defence filed by the Perpetual Defendants
August 27, 2018 Statement of Defence filed by Ms Rose
August 27, 2018 First Chambers Application filed by the Perpetual Defendants

Application to resolve questions and to stay the plaintiffs
application_filed_by_the_Perpetual_Defendants

August 27, 2018 Application to resolve particular question and to stay the
plaintiffs application filed by Ms Rose

October 4, 2018 Affidavit of W. Mark Schweitzer sworn October 3, 2018 filed
October 19, 2018 Amended, Amended Application for summary dismissal and

striking pleadings and Affidavit of Ms Rose sworn on October
19, 2018_filed by_Ms_Rose

October 22, 2018 Questioning of Mr Darby on Affidavit sworn August 2, 2018
November 8-9, 2018, and Hearing on the First Chambers Application and Ms Rose’s
December 17, 2018 application
January 31, 2019 Redwater released by the Supreme Court of Canada
June 4, 11 and 14, 2019 Further written submissions on the First Chambers

Application and Ms Rose’s application
August 15, 2019 Oral reasons (First Chambers Decision)
August 23, 2019 Notice of Appeal of the First Chambers Decision filed by the

Trustee
August 26, 2019 Notice of Appeal of the First Chambers Decision filed by the

Perpetual_Defendants
August 26, 2019 Notice of Appeal of the First Chambers Decision filed by the

Trustee
September 9, 2019 Notice of Appeal of the First Chambers Decision filed by Ms

Rose
September 10, 2019 Amended Notice of Appeal of the First Chambers Decision

filed_by_the_Perpetual_Defendants
January 14, 2020 Written reasons (First Chambers)
February 25, 2020 Second Chambers Application filed by the Perpetual

Defendants
May 5, 2020 Affidavits of W. Mark Schweitzer sworn May 5, 2020 filed
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Date Step
June 30, 2020 to August Affidavits of representatives for the Orphan Wells
17, 2020 Association and Industry Intervenors filed
September 15-16, 2020 Questioning on affiants for Orphan Wells Association and

Industry Intervenors
September 23, 2020 Affidavit of Paul Darby sworn September 22, 2020 filed by

the Trustee
October 1-2, 2020 Oral hearing on the Second Chambers Application
October 6, 9, 16, 20, 2020 Further written submissions on the Second Chambers

Application
December 10, 2020 Oral hearing of the appeal of the First Chainbers Decision
January 14, 2021 Second Chambers Decision released
January 21, 2021 Notice of Appeal of the Second Chambers Decision filed by

the_Trustee
January 25, 2021 First Appellate Decision released



                                                                                     1 

 

 

DATE ON WHICH ORDER WAS PRONOUNCED:   May 3, 2022 
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“Trustee”) of the consolidated bankrupt estates of Siksika Energy Resources Corporation and Siksika 

Energy Limited Partnership (the “Bankrupt Estates”) for Advice and Direction with respect to the 
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activities; AND UPON HAVING READ the First Report of the Trustee dated July 15, 2020 (the “First 

Report”) and the Second Report of the Trustee dated April 25, 2022 (the “Second Report”), the Bench 

Brief filed April 25, 2022, such additional pleadings and proceedings taken in this action, and the 

Affidavit of Service of Judy Verrall sworn on May 2, 2022, (the “Affidavit of Service”); AND UPON 

HEARING the submissions of counsel for the Trustee and from any other interested parties who may be 

present, with no one appearing for any other person on the service list, although properly served as 

appears from the Affidavit of Service;   

IT IS HEREBY ORDERED AND DECLARED THAT: 

1. Service of notice of this application and supporting materials is hereby validated and declared to 

be good and sufficient. No other person is required to have been served with notice of this 

application and time for service of this application is, if necessary, abridged to that actually given. 

2. The Trustee is authorized and directed to make a distribution of funds to the Alberta Energy 

Regulator (“AER”) as more particularly outlined in the Second Report, subject to the 

withholdings for the professional fees of the Trustee and its legal counsel, also as set out in the 

Second Report (the “Withholding”). 

3. To the extent the Withholding is not entirely used for the final accounts of the Trustee and its 

legal counsel, the remainder, if any, can be disbursed to the AER. 

4. The Trustee is hereby authorized to pay from the Withholding (subject to taxation) any remaining 

professional fees up to the discharge of the Trustee as set out in the Second Report. 

5. The activities of the Trustee in administering these bankruptcy proceedings, as set out in the First 

Report and the Second Report, are hereby approved, provided that only the Trustee, in its 

personal capacity and with respect to its own personal liability, shall be entitled to rely upon or 

utilize in any way such approval. 

6. This Order shall be served upon the same parties and entities as the Application and materials in 

support thereof was served and service may be effected by facsimile, electronic mail, personal 

delivery or courier. 

                 ________________________________________ 

The Honourable Madam Justice K. M. Horner 

Justice of the Court of Queen’s Bench of Alberta 

  Commercial List 
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Memorandum of Judgment 

_______________________________________________________ 

 

The Court: 

[1] The issue underlying this appeal, as stated by consent under R. 7.1(2), is: 

Whether end of life obligations associated with the abandonment and reclamation 

of unsold oil and gas properties must be satisfied by the Receiver from Manitok’s 

estate in preference to satisfying what may otherwise be first-ranking builders’ lien 

claims based on services provided by the lien claimants before the receivership 

date. 

This issue engages the reach of the Supreme Court of Canada’s Redwater decision: Orphan Well 

Association v Grant Thornton Ltd., 2019 SCC 5, [2019] 1 SCR 150. 

Facts 

[2] Manitok Energy Inc. was an oil and gas company that became insolvent. This appeal deals 

with the priority in which the Receiver must allocate the remaining funds in the estate. 

[3] The specific issue relates to two builders’ liens filed against property of Manitok. The 

respondent Prentice Creek Contracting provided equipment and services to Manitok related to the 

reclamation and cleanup of certain oil and gas well sites. The respondent Riverside Fuels provided 

fuel and lubricants to Manitok. When they were unpaid, both filed builders’ liens prior to 

Manitok’s bankruptcy on February 20, 2018. 

[4] The essential priority issue in this appeal is between the two builders’ liens and Manitok’s 

“abandonment and reclamation” obligations. After an oil and gas well has been fully exploited, 

the licensee operating it must “abandon” the well, by sealing it off in an environmentally safe way. 

It must then “reclaim” the surface of the land: Redwater at para. 16. These “end of life” obligations, 

which are mandated by regulation, are inherent in oil and gas properties, and can be very 

financially onerous and beyond the means of insolvent corporations. 

[5] Like many insolvent oil and gas companies, Manitok had some assets that had remaining 

value, but it also had a number of assets that had no remaining net value because they were 

burdened with inherent and inchoate abandonment and reclamation obligations. The Receiver 

identified some of the valuable assets and arranged their sale. Four sales were approved by the 

court and closed. The Receiver then negotiated a sale of a bundle of assets to Persist Oil & Gas, 

under which Persist was to assume the abandonment and reclamation obligations with respect to 

the assets it was purchasing. While the Alberta Energy Regulator has subsequently issued 
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abandonment orders to the Receiver, none of those orders relate to the assets that were sold to 

Persist. 

[6] The Persist sale was approved by the court. The Sale and Vesting Order provided that the 

net proceeds would be held “in an interest bearing trust account” by the Receiver, and those sale 

proceeds would “stand in the place and stead of the Purchased Assets”, without affecting in any 

way the priorities or interests of the various claimants in those assets. The Sale and Vesting Order 

stipulated particular holdbacks to cover the amounts of the two builders’ liens and certain unpaid 

property taxes. However, before the Persist sale could close, the Supreme Court rendered its 

Redwater decision on January 31, 2019. Because of the Redwater decision, the parties amended 

the Persist sale agreement, but the holdback provisions were not changed. The Persist sale then 

closed, and the Receiver received the proceeds. 

[7] After the various sales negotiated by the Receiver, the Manitok estate still owned a number 

of oil and gas assets with aggregate assumed abandonment and reclamation obligations of about 

$44.5 million, far in excess of the assets in the estate. The Receiver intended to “disclaim” those 

assets, that is, it intended to “abandon, dispose of or otherwise release” the bankrupt estate’s 

interest in these properties: Redwater at para. 44. As a result, any reclamation obligations would 

likely fall on the Orphan Well Association.  

The Reasons of the Chambers Judge 

[8] When a dispute arose as to whether the Redwater decision was applicable to the facts of 

the Manitok bankruptcy, the parties stated an issue for the court as set out supra, para. 1. The 

chambers judge concluded that Redwater was distinguishable, and that the builders’ lien claimants 

were entitled to be paid out of the proceeds of the Persist sale: Manitok Energy Inc (Re), 2021 

ABQB 227, 25 Alta LR (7th) 412. 

[9] The chambers judge acknowledged the ruling in Redwater that end of life obligations are 

not provable in bankruptcy, and that trustees in bankruptcy are required to respect valid provincial 

laws of general application. Generally speaking, trustees are not personally liable for 

environmental obligations, but the bankrupt estate remains liable: reasons at paras. 33-37. The 

chambers judge, however, distinguished Redwater based on comments made in para. 159 of that 

decision: 

159 Accordingly, the end-of-life obligations binding on [the Receiver] GTL are 

not claims provable in the Redwater bankruptcy, so they do not conflict with the 

general priority scheme in the BIA. This is not a mere matter of form, but of 

substance. Requiring Redwater to pay for abandonment before distributing value to 

creditors does not disrupt the priority scheme of the BIA. In crafting the priority 

scheme set out in the BIA, Parliament intended to permit regulators to place a first 

charge on real property of a bankrupt affected by an environmental condition or 
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damage in order to fund remediation (see s. 14.06(7)). Thus, the BIA explicitly 

contemplates that environmental regulators will extract value from the bankrupt’s 

real property if that property is affected by an environmental condition or damage. 

Although the nature of property ownership in the Alberta oil and gas industry meant 

that s. 14.06(7) was unavailable to the Regulator, the Abandonment Orders and the 

LMR [Liability Management Rating] replicate s. 14.06(7)’s effect in this case. 

Furthermore, it is important to note that Redwater’s only substantial assets were 

affected by an environmental condition or damage. Accordingly, the Abandonment 

Orders and LMR requirements did not seek to force Redwater to fulfill end-of-life 

obligations with assets unrelated to the environmental condition or damage. In other 

words, recognizing that the Abandonment Orders and LMR requirements are not 

provable claims in this case does not interfere with the aims of the BIA - rather, it 

facilitates them. (Emphasis added by the chambers judge) 

The chambers judge particularly relied on the reference to “assets unrelated to the environmental 

condition or damage”. 

[10] The chambers judge’s analysis was: 

39 It is here [in the emphasized passage in para. 159] that the distinction between 

the facts of Redwater and the facts in this case becomes apparent. In this case, the 

AER is seeking to require Manitok to fulfill end-of-life obligations with assets 

unrelated to the environmental condition or damage represented by the 

abandonment orders it has issued, assets over which Manitok no longer has 

ownership or control. This change in ownership occurred prior to any action by the 

AER, so that the orders a) do not apply to property over which the respondents 

claim a lien, and b) do not apply to contiguously owned property at the time. 

The proper interpretation of para. 159 of Redwater is discussed infra, paras. 20-31. 

[11] The chambers judge held that the key distinguishing features were: 

(a) Redwater only extends environmental obligations to contaminated property, or 

property contiguous to it: reasons at paras. 39, 40. 

(b) The Persist assets had been sold, before the Alberta Energy Regulator issued any 

enforcement orders, and Persist had assumed the abandonment and reclamation 

obligations with respect to them. The Alberta Energy Regulator was no longer at 

risk with respect to the Persist assets: reasons at paras. 39, 41-42. 

(c) The proceeds of sale being held in trust arose from the Persist assets, which were 

no longer a part of the Manitok estate. Redwater did not extend to assets of which 
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the bankrupt company was no longer an owner or licensee: reasons at paras. 39, 41-

42. 

(d) The builders’ liens were on property sold to Persist which was “unrelated” to the 

contaminated property, so the proceeds of that sale were not subject to the Redwater 

ruling: reasons at paras. 39, 44. 

(e) The sale proceeds were being held in trust by court order which preserved the rights 

of the builders’ lien holders. Those funds were no longer a part of the estate and so 

the trustee did not have to use them to discharge abandonment and reclamation 

obligations: reasons at para. 43. 

Having thus distinguished Redwater, the chambers judge held that the builders’ liens were entitled 

to be paid from the funds held in trust. 

[12] On appeal, the Receiver and the Alberta Energy Regulator argue that there are reviewable 

errors in the chambers decision: 

(a) it misinterprets the scope of the Redwater decision. 

(b) it concludes that Redwater only requires that the proceeds of sale of valuable assets 

be applied to the reclamation and abandonment obligations of “related” assets. 

(c) it incorrectly relied on the timing of the enforcement orders issued by the Alberta 

Energy Regulator. 

(d) it concluded that the court had created a “trust” over the sale proceeds of the Persist 

assets, which enhanced the claim of the builders’ lien holders. 

The Orphan Well Association intervened in support of the appellant. The respondent builders’ lien 

holders support the chambers decision, as do the intervenor municipalities. 

The Redwater decision 

[13] The central issue in this appeal is therefore the application of the Redwater decision to the 

facts underlying the Manitok Energy bankruptcy. 

[14] Redwater, like this appeal, involved a priority battle. In Redwater the prime secured 

creditor, Alberta Treasury Branches, asserted its right as a secured creditor to be paid in priority 

to the other claims against the bankrupt estate. The trustee in bankruptcy argued that the 

abandonment and reclamation obligations were claims provable in bankruptcy and would be 

extinguished by the bankruptcy process like all other unsecured claims. The Alberta Energy 
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Regulator and the Orphan Well Association argued that any net proceeds in the estate had to be 

set aside and applied first to the satisfaction of abandonment and reclamation obligations. The 

Alberta Energy Regulator issued Abandonment Orders and advised that it would not issue licences 

to any purchaser of the valuable assets unless it was satisfied the abandonment and reclamation 

obligations would be discharged. 

[15] Redwater noted that abandonment and reclamation obligations are an inherent component 

of the value of oil and gas assets: Redwater at para. 157. The Alberta regulatory regime adopts a 

“polluter-pays principle”: 

. . . The Licensee Liability Rating Program essentially requires licensees to apply 

the value derived from oil and gas assets during the productive portions of the 

lifecycle of the assets to the inevitable cost of abandoning those assets and 

reclaiming their sites at the end of those lifecycles” . . .  

. . . [Alberta’s] solution is a licensing regime that depresses the value of key industry 

assets to reflect environmental costs, backstopped by a levy on industry in the form 

of the orphan fund. Alberta intended that apparatus to continue to operate when an 

oil and gas company is subject to insolvency proceedings: Redwater at paras. 29-

30. 

The Alberta regime was not in constitutional conflict with the federal bankruptcy regime. The 

Bankruptcy and Insolvency Act sections engaged were primarily directed at the personal liability 

of trustees, not the liability of the bankrupt estate. 

[16] The Redwater decision confirmed at paras. 119, 122 that the reclamation and abandonment 

obligations were not “claims provable in bankruptcy”, because they were not associated with any 

“creditor”. Environmental duties are owed to the public: Redwater at paras. 134-35. Further, there 

was insufficient certainty in the quantum of those obligations to make them provable in 

bankruptcy: Redwater at paras. 145, 149, 154.  

[17] Since claims that were not “provable in bankruptcy” were not extinguished by the 

bankruptcy process, the abandonment and reclamation obligations remained binding on the 

bankrupt estate: 

160 Bankruptcy is not a licence to ignore rules, and insolvency professionals are 

bound by and must comply with valid provincial laws during bankruptcy. They 

must, for example, comply with non-monetary obligations that are binding on the 

bankrupt estate, that cannot be reduced to provable claims, and the effects of which 

do not conflict with the BIA, notwithstanding the consequences this may have for 

the bankrupt’s secured creditors. . . .  
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Even if the trustee disclaimed the worthless assets, the abandonment and reclamation obligations 

remained an obligation of the bankrupt estate: Redwater at paras. 93, 98. Accordingly, the 

proceeds of the sale of Redwater’s assets had to be used to address its “end-of-life” obligations 

before any distributions were made to creditors: Redwater at paras. 160-63. 

The Application of Redwater to the Manitok Bankruptcy 

[18] In 2015 Redwater Energy Corporation was in much the same position as Manitok Energy 

finds itself today. Both were insolvent oil and gas companies. Both had some producing assets that 

had value, but both also had a number of assets in which the abandonment and reclamation 

obligations far exceeded any market value. In both, the trustee or receiver had disclaimed the 

worthless assets and sold off the valuable assets, with the sale proceeds being held pending the 

court’s directions on distribution. In Redwater, the Supreme Court of Canada concluded that the 

receiver was obliged to satisfy the abandonment and reclamation obligations before making any 

distribution to the secured creditor, Alberta Treasury Branches. 

[19] In the present appeal, the prime secured creditor of Manitok Energy (the National Bank) 

has come to an agreement with the Receiver. Here the two builders’ lien holders claim to have a 

secured position that must be satisfied in priority to other claims. As in Redwater, the Alberta 

Energy Regulator and the Orphan Well Association argue that abandonment and reclamation 

obligations must be satisfied first. They argue that the proceeds of the Persist sale presently held 

by the Receiver must be applied first to the satisfaction of those obligations before there can be 

any distribution to the builders’ lien claimants or any other creditors. 

“Assets Unrelated” 

[20] The parties engaged the comments in Redwater about s. 14.06(7) of the Bankruptcy and 

Insolvency Act, RSC 1985, c. B-3: 

14.06(7) Any claim by Her Majesty in right of Canada or a province against the 

debtor in a bankruptcy, proposal or receivership for costs of remedying any 

environmental condition or environmental damage affecting real property or an 

immovable of the debtor is secured by security on the real property or immovable 

affected by the environmental condition or environmental damage and on any other 

real property or immovable of the debtor that is contiguous with that real property 

or immovable and that is related to the activity that caused the environmental 

condition or environmental damage, and the security 

(a) is enforceable in accordance with the law of the jurisdiction in which 

the real property or immovable is located, in the same way as a 

mortgage, hypothec or other security on real property or 

immovables; and  
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(b) ranks above any other claim, right, charge or security against the 

property, despite any other provision of this Act or anything in any 

other federal or provincial law. 

Redwater holds at para. 159 that this provision does not apply to abandonment and reclamation 

obligations in the oil and gas industry, but Redwater, it is argued, applied it by analogy: “. . . the 

Abandonment Orders and the LMR [Liability Management Rating] replicate s. 14.06(7)’s effect 

in this case” (emphasis added). 

[21] All the parties to this appeal referred to para. 159 of Redwater, which is reproduced here 

again for convenience.  

159 Accordingly, the end-of-life obligations binding on [the Receiver] GTL are 

not claims provable in the Redwater bankruptcy, so they do not conflict with the 

general priority scheme in the BIA. This is not a mere matter of form, but of 

substance. Requiring Redwater to pay for abandonment before distributing value to 

creditors does not disrupt the priority scheme of the BIA. In crafting the priority 

scheme set out in the BIA, Parliament intended to permit regulators to place a first 

charge on real property of a bankrupt affected by an environmental condition or 

damage in order to fund remediation (see s. 14.06(7)). Thus, the BIA explicitly 

contemplates that environmental regulators will extract value from the bankrupt’s 

real property if that property is affected by an environmental condition or damage. 

Although the nature of property ownership in the Alberta oil and gas industry meant 

that s. 14.06(7) was unavailable to the Regulator, the Abandonment Orders and the 

LMR [Liability Management Rating] replicate s. 14.06(7)’s effect in this case. 

Furthermore, it is important to note that Redwater’s only substantial assets were 

affected by an environmental condition or damage. Accordingly, the Abandonment 

Orders and LMR requirements did not seek to force Redwater to fulfill end-of-life 

obligations with assets unrelated to the environmental condition or damage. In other 

words, recognizing that the Abandonment Orders and LMR requirements are not 

provable claims in this case does not interfere with the aims of the BIA - rather, it 

facilitates them. (Emphasis added) 

This paragraph is found under the heading “Conclusion on the Abitibi Test”, a reference to the 

previous leading case of Newfoundland and Labrador v AbitibiBowater Inc, 2012 SCC 67, 

[2012] 3 SCR 443.  

[22] The wording in para. 159 of Redwater does present interpretative challenges. It notes that 

s. 14.06(7) cannot apply to oil and gas assets, because of the inherent nature of those assets. It then 

appears to recognize a non-statutory analogous concept, “replicated” by the Alberta Energy 

Regulator’s enforcement actions. This analogous concept however is said not to extend to “assets 
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unrelated to the environmental condition or damage”. The meaning of this proviso creates the issue 

in this appeal. 

[23] The chambers judge relied on parts of para. 159 to distinguish Redwater. 

(a) Parliament intended to permit regulators to place a charge on property if it was 

affected by an environmental condition; 

(b) The activities of the Alberta Energy Regulator in Redwater “replicated” the effect 

of s. 14.06(7) of the Bankruptcy and Insolvency Act; 

(c) Redwater’s only “substantial assets” were affected by an environmental condition, 

so the Alberta Energy Regulator orders did not extend to “assets unrelated to the 

environmental conditions”. 

The chambers judge also noted that Redwater confirmed at para. 114 that the trustee only has a 

duty to remediate “to the extent that assets remain in the . . . estate”. 

[24] The chambers judge essentially concluded that because the Persist assets, along with their 

abandonment and reclamation obligations, had been sold to Persist, they were “assets unrelated” 

to the rest of the oil and gas properties owned by Manitok. Those were the assets the Receiver had 

disclaimed and which were likely to become orphaned. 

[25] Section 14.06(7) creates a super-priority for reclamation expenses which Redwater stated 

at para. 159 was unavailable to the Regulator due to “. . . the nature of property ownership in the 

Alberta oil and gas industry”. This may be a reference to the fact that oil and gas rights are a profit 

à prendre, although security interests can exist in them. Further, as a matter of fact, the super-

priority created by the section assumes that there will be some residual value in an asset after it 

has been remediated. Take the example of a service station site which has been contaminated 

because its fuel tanks leaked over a long period of time. After the property is remediated, the site 

would have some continuing value against which the super-priority security interest could attach. 

That is not the case with orphaned oil and gas properties, which by their nature have little or no 

value even if they are properly abandoned and reclaimed. 

[26] The Receiver argues that para. 159 merely addresses an argument (emphatically endorsed 

by the dissent at para. 286) that using estate assets for remediation would be inconsistent with the 

Bankruptcy and Insolvency Act. The Receiver argues that para. 159 must be read as follows: 

159 Accordingly, the end-of-life obligations binding on [the Receiver] GTL are 

not claims provable in the Redwater bankruptcy, so they do not conflict with the 

general priority scheme in the BIA. . . .  

20
22

 A
B

C
A

 1
17

 (
C

an
LI

I)



Page: 9 
 
 
 

 

 

Thus, the BIA explicitly contemplates that environmental regulators will extract 

value from the bankrupt’s real property if that property is affected by an 

environmental condition or damage. . . .  

In other words, recognizing that the Abandonment Orders and LMR requirements 

are not provable claims in this case does not interfere with the aims of the BIA - 

rather, it facilitates them. 

The intervening discussion in the paragraph (including the reference to “replicate” and “assets 

unrelated”) is only intended to illustrate this consistency with the Bankruptcy and Insolvency Act, 

not to create a separate class of “unrelated” assets. 

[27] The Alberta Energy Regulator agrees, arguing that para. 159 is part of the discussion on 

constitutional paramountcy. That paragraph is not intended to override or qualify the other 

statements in the decision about the obligation of trustees and receivers to discharge publicly owed 

environmental obligations of the bankrupt estate before making distributions to creditors. 

[28] The reasons under appeal here imply that the “assets unrelated” phrase requires that a 

distinction be made between various kinds of assets in the bankrupt estate. The disclaimed Manitok 

assets remain in the bankrupt estate and are encumbered with abandonment and reclamation 

obligations. Assets such as those sold to Persist become “unrelated” to the assets burdened by 

those obligations. Since Persist had assumed the abandonment and reclamation obligations on the 

assets it purchased, these were now “assets unrelated” to the contaminated disclaimed assets. 

Looking at it in another way, once the Persist assets are sold, they are converted to cash proceeds, 

which are said to be unencumbered by abandonment and reclamation obligations because those 

obligations cannot be attached to “assets unrelated”. This concept of “unrelated” assets is however 

inconsistent with the Redwater decision, which accepted at para. 18 the approach of the Alberta 

Energy Regulator to treat all the assets of an oil and gas company as a “package”. 

[29] This interpretation would render Redwater meaningless. If the proceeds of the sale of the 

bankrupt corporation’s valuable assets can not be used to reclaim “unrelated assets” there would 

never be any proceeds available to satisfy public abandonment and reclamation obligations. The 

assets that are going to be disclaimed by a receiver or trustee because they are overwhelmed by 

abandonment and reclamation obligations are always going to be “unrelated” under this approach. 

The disclaimed and orphaned assets cannot, by definition, be sold because of their abandonment 

and reclamation obligations. Unless the sale proceeds of the valuable assets are available to satisfy 

those obligations, they can never be satisfied. 

[30] There is nothing in the Alberta regulatory regime, the Bankruptcy and Insolvency Act, or 

Redwater that permits a licensee to avoid its abandonment and reclamation obligations by 

converting valuable licensed assets into cash before an enforcement order can be issued. On this 

interpretation there would rarely, if ever, be any “related” proceeds in an insolvency available to 
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satisfy abandonment and reclamation obligations. The whole point of Redwater, however, is that 

the proceeds of the sale of the valuable assets must be applied towards reclamation of the worthless 

orphaned assets. 

[31] Another noted aspect of para. 159 is the statement that “Redwater’s only substantial assets 

were affected by an environmental condition or damage”. Redwater (like Manitok) had some 

valuable properties, and some that were overwhelmed by their inherent abandonment and 

reclamation obligations and were to be disclaimed and orphaned. Redwater’s trustee (like 

Manitok’s) had sold the valuable assets and was holding the proceeds in trust. Those proceeds had 

to be used by Redwater’s trustee to satisfy abandonment and reclamation obligations before any 

distribution to secured creditors. The point is that the outcome of Redwater demonstrates that the 

Supreme Court of Canada did not treat Redwater’s assets as falling into different pools. All of the 

oil and gas assets were treated collectively as being contaminated, and they all had to answer for 

the abandonment and reclamation obligations attached to the disclaimed assets. None of the oil 

and gas assets were “assets unrelated” to the other oil and gas assets. Manitok is in exactly the 

same position. The “substantial assets” of Manitok are the same as the “substantial assets” of 

Redwater. 

[32] Further, the outcome in Redwater confirms that assets in the estate do not cease to be 

available to discharge abandonment and reclamation obligations because they are sold by the 

trustee and converted to cash. Both the assets in Redwater, and the assets sold to Persist have been 

converted to cash. That, however, does not relieve the trustee of the obligation to satisfy Manitok’s 

public abandonment and reclamation duties.  

Non-Oil and Gas Assets 

[33] The intervenor municipalities argue that the reference to “assets unrelated to the 

environmental condition or damage” means that the proceeds or value of non-oil and gas assets 

are not available for the satisfaction of abandonment and reclamation obligations. They argue that 

the ruling in Redwater that the trustee must discharge those obligations is limited to the value in 

the estate arising from “licensed assets, falling within the AER’s regulatory authority”.  

[34] This issue was identified by the majority of this Court in Grant Thornton Ltd v Alberta 

Energy Regulator, 2017 ABCA 124 at para. 102, 50 Alta LR (6th) 1: 

102 Secondly, the Regulator does not insist that all of the assets in the bankrupt 

estate be applied towards environmental liabilities. It only insists on the oil and gas 

assets being used for that purpose. Thus, if Redwater had valuable non-oil and gas 

assets (for example, valuable real estate or shareholdings) the Regulator would not 

insist that the Receiver or Trustee use those assets to meet Redwater's 

environmental obligations. But again, if the Regulator is correct in its position, it 

could insist on all of the assets in the bankrupt estate being applied towards the 
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“public duty” to perform the environmental cleanup. For example, if s. 14.06 only 

deals with personal liability of trustees, there would be no reason to limit the 

obligation to discharge environmental liabilities to the oil and gas assets 

themselves. Resort to all the assets in the estate appears to be authorized by the 

provisions of the Environmental Protection and Enhancement Act, RSA 2000, c. 

E-12, s. 240(3). 

This was the decision overturned by the Supreme Court of Canada in Redwater, but the Supreme 

Court did not directly address this particular issue.  

[35] One could read para. 159 of Redwater as excluding resort to “unrelated” non-oil and gas 

assets to cover abandonment and reclamation costs. However, as was pointed out by the Orphan 

Well Association, the reasons in Redwater refer repeatedly to the “assets of the estate”, without 

drawing any such distinction: see for example Redwater at paras. 76, 102, 107, 114. Further, there 

is no clear boundary between licensed assets and other assets. For example, the sale to Persist (like 

many similar sales) included not only licensed assets but oil and gas rights, royalty rights, 

intellectual property, seismic data, vehicles and other chattels. Redwater gives no support to the 

municipalities’ argument. 

[36] In the final analysis, the assets sold to Persist appear to be indistinguishable from the type 

of assets that the trustee in Redwater sold. Redwater confirms that the proceeds of the sale of those 

assets must be applied first towards the satisfaction of abandonment and reclamation obligations. 

To the extent that there is any issue about it, the status of assets completely unrelated to the oil and 

gas business can be left for another day. 

Enforcement Action by the Alberta Energy Regulator 

[37] Paragraph 159 of Redwater states: “. . . the Abandonment Orders and the LMR [Liability 

Management Rating] replicate s. 14.06(7)’s effect in this case”. The respondents argue this means 

that the outcome in Redwater was driven by the fact that the Alberta Energy Regulator had issued 

Abandonment Orders. The absence or timing of such enforcement orders is said to be critical to 

the outcome. 

[38] It is clear, however, that reclamation and abandonment obligations are inherent in oil and 

gas properties from the minute extraction of the resource commences: Redwater at para. 29; 

PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2021 ABCA 16 at paras. 86-87; 

Panamericana De Bienes Y Servicios (Receiver of) v Northern Badger Oil & Gas Ltd, 1991 

ABCA 181 at para. 32, 81 Alta LR (2d) 45, 117 AR 44. Abandonment and reclamation obligations 

are inchoate, but that does not mean that they do not arise until enforcement action is taken by the 

Alberta Energy Regulator. The public duty on the Receiver to use the assets of the Manitok estate 

to discharge Manitok’s abandonment and reclamation obligations existed independently of any 

enforcement action taken by the Alberta Energy Regulator. 
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[39] The respondents point out that in Redwater the Alberta Energy Regulator had issued 

abandonment orders after the receivership but before the bankruptcy. In the Manitok insolvency, 

abandonment and reclamation orders were issued in August 2019, after the date of bankruptcy, but 

that is not a reason to distinguish Redwater. Abandonment and reclamation obligations are 

imposed by statute on all licensees. As noted in Redwater at paras. 160, 212:  

. . . a persuasive distinction cannot be drawn between liability for an environmental 

condition or environmental damage . . . and liability for failure to comply with an 

order to remedy such a condition or such damage . . . :  

Abandonment and reclamation obligations exist independently of the issuance of abandonment 

orders, which are merely an enforcement mechanism: Redwater at para. 92; Perpetual Energy at 

para. 87. There is also no reason to think that a receiver or trustee in bankruptcy would not 

discharge a statutory obligation on the estate in the absence of an enforcement order. It would be 

artificial to have the outcome of a priority dispute like this depend on whether the Alberta Energy 

Regulator had sufficient information to issue abandonment orders before, as opposed to after the 

insolvency event.  

[40] The use of the word “replicate” in para. 159 can best be understood by comparing the 

French text “reproduisent l’effet”. Read in context, para. 159 is merely saying that recognizing the 

validity of the Alberta Energy Regulator’s enforcement of environmental obligations in an 

insolvency is no more inconsistent with the Bankruptcy and Insolvency Act than s. 14.06(7), which 

also gives priority to the enforcement of environmental obligations.  

[41] In summary, neither the existence of enforcement orders nor the sequence in which 

enforcement action is taken is relevant to the Receiver’s duty to discharge public environmental 

obligations. It is irrelevant that no enforcement orders were ever issued with respect to the Persist 

assets, because the proceeds of the sale of those assets are still a part of the Manitok bankruptcy 

estate. Contrary to what is implied in the reasons at paras. 39, 42, the fact that the Persist assets 

were sold before any enforcement orders were issued is not relevant. 

The Effect of the Trust and Holdback 

[42] The chambers judge reasoned at paras. 41, 44 that the proceeds of the sale to Persist were 

paid into trust, and therefore were not captured by the Redwater decision. It is true that the physical 

oil and gas assets sold to Persist were no longer a part of the Manitok estate, because they had 

vested in Persist. This appeal, however, is not concerned with those physical assets, but rather with 

the proceeds resulting from the sale of those assets. Those proceeds are very much a part of the 

Manitok estate, even though they are held “in an interest bearing trust account”. Under the Sale 

and Vesting Order they were specifically to stand in place of the physical assets that had been sold, 

without affecting in any way the priorities and claims of various claimants. The claims of the two 
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respondent builders’ lien claimants survive in those proceeds, but they are to be dealt with in 

accordance with the Redwater principles. 

[43] The respondents argue that this case is distinguishable from Redwater because the 

Redwater decision “changed the law”. They argue that Redwater does not apply, because the 

Persist assets had been sold effective as of a date prior to the “seismic shift” caused by the reasons 

in Redwater, and the funds were paid into trust by court order. That is not an accurate statement 

of the legal position. The Redwater decision did not change the law. It merely stated what the law 

had always been, despite the opinions of some in the industry to the contrary. The law was always 

as stated in the Bankruptcy and Insolvency Act, Northern Badger, Abitibi, and as confirmed in 

Redwater. The 2019 Redwater decision stated the law as of the date that Redwater Energy 

Corporation became bankrupt four years earlier. The Redwater decision also stated the law as it 

existed on the day that Manitok became bankrupt, and it applies fully to these proceedings. 

[44] The builders’ lien claimants overstate the effect of the “trust” created by the Sale and 

Vesting Order. The assets of an insolvent corporation belong to the estate of that corporation. 

Those assets are under the control of the receiver or trustee. The receiver or trustee obviously has 

no beneficial interest in those assets and would keep them segregated, and in that sense it is not 

inaccurate to say the assets are held “in trust” or “in an interest bearing trust account”. But the 

“trust” is only to hold the assets for the stakeholders in the insolvency, in the same priority as their 

interests may appear. Any “trust” does not create any new or enhanced rights in any stakeholder, 

even if recited in a court order, and even if the assets are sub-segregated into smaller pools of 

assets. A court cannot by such a “trust order” reorder the priorities in an insolvency. 

[45] The Receiver was obviously required to hold the Persist proceeds “in an interest bearing 

trust account” for the bankrupt estate and its stakeholders, because the Receiver had no beneficial 

interest in them. The Order, however, did not create any new rights or trust beneficiaries or vary 

the entitlement of any stakeholder; it essentially provided that the funds were to be held in escrow 

pending a determination of entitlement: Toronto Dominion Bank v 1287839 Alberta Ltd, 2021 

ABQB 205 at para. 17. The Order specifically stated that the funds were deemed to replace the 

sold real estate, and the claims of all stakeholders would be unaffected. The quantum of the two 

builders’ lien claims was relevant to setting the quantum of the holdback, but the Order neither 

enhanced nor diminished the substantive priority rights of the builders’ lien claimants to the 

holdback funds. There was no new “trust” created in favour of the builders’ lien claimants in the 

holdbacks by placing them “in an interest bearing trust account”, other than the requirement that 

the funds be held in escrow until the court could rule on entitlement. 

[46] In summary, the fact the proceeds of the Persist sale were placed into trust by virtue of a 

court order does not affect the outcome of this appeal or distinguish this case from Redwater. 
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Conclusion 

[47] In conclusion, the analysis at paras. 39-42 of the reasons under appeal is directly 

inconsistent with the binding decision in Redwater. The appeal is allowed, and the chambers 

decision is set aside. The stated question must be answered affirmatively. 

Appeal heard on March 10, 2022 

 

Memorandum filed at Calgary, Alberta 

this 30th day of March, 2022 

 

 

 

 
Slatter J.A. 

 

 

 
Khullar J.A. 

 

 

 
Authorized to sign for:             Antonio J.A. 
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  RSA 2000 
Section 131  Chapter E-12 

 91 

ENVIRONMENTAL PROTECTION  
AND ENHANCEMENT ACT 

 

 (a) give notice of the issuance of the order to the local authority 
of the municipality in which the contaminated site is 
located, and 

 (b) provide notice of the issuance of the order in accordance 
with the regulations. 

1992 cE-13.3 s115 

Compensation 
131   The Minister may 

 (a) in accordance with any applicable regulations, or 

 (b) in the absence of any applicable regulations, in the manner 
and amount the Minister considers appropriate 

pay compensation to any person who suffers loss or damage as a 
direct result of the application of this Division. 

1992 cE-13.3 s116 

Ministerial regulations 
132   The Minister may make regulations regulating and 
prohibiting the use of a contaminated site or the use of any product 
that comes from a contaminated site. 

1992 cE-13.3 s117 

Lieutenant Governor in Council regulations 
133   The Lieutenant Governor in Council may make regulations 

 (a) authorizing the payment of compensation by the 
Government for the purposes of section 131, including 
regulations respecting 

 (i) the circumstances under which compensation will be 
paid, and 

 (ii) the manner in which a claim for compensation is 
assessed and made and the determination of the amount 
payable; 

 (b) respecting the manner in which notice is to be provided 
under sections 126(b) and 130(b). 

1992 cE-13.3 s118 

Part 6 
Conservation and Reclamation 

Definitions 
134   In this Part, 

cb7nu
Highlight



  RSA 2000 
Section 134  Chapter E-12 

 92 

ENVIRONMENTAL PROTECTION  
AND ENHANCEMENT ACT 

 

 (a) “expropriation board” means the board, person or other 
body having the power to order termination of a right of 
entry order as to the whole or part of the land affected by the 
order; 

 (b) “operator” means 

 (i) an approval or registration holder who carries on or has 
carried on an activity on or in respect of specified land 
pursuant to an approval or registration, 

 (ii) any person who carries on or has carried on an activity 
on or in respect of specified land other than pursuant to 
an approval or registration, 

 (iii) the holder of a licence, approval or permit issued by the 
Alberta Energy Regulator or the Alberta Utilities 
Commission for purposes related to the carrying on of an 
activity on or in respect of specified land, 

 (iv) a working interest participant in 

 (A) a well, 

 (B) a mine, 

 (C) a coal processing plant, 

 (D) an oil sands processing plant, or 

 (E) a plant or facility that is subject to the Large Facility 
Liability Management Program administered by the 
Alberta Energy Regulator 

  on, in or under specified land, 

 (v) the holder of a surface lease for purposes related to the 
carrying on of an activity on or in respect of specified 
land, 

 (vi) a successor, assignee, executor, administrator, receiver, 
receiver-manager or trustee of a person referred to in any 
of subclauses (i) to (v), and 

 (vii) a person who acts as principal or agent of a person 
referred to in any of subclauses (i) to (vi); 

 (c) “reclamation certificate” means a reclamation certificate 
issued under this Part; 
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 (d) “reclamation inquiry” means a reclamation inquiry 
conducted under this Part; 

 (e) “right of entry order” means 

 (i) an order granting right of entry that is made 

 (A) by the Land and Property Rights Tribunal under the 
Surface Rights Act, 

 (B) under a former Act within the meaning of that term 
in the Surface Rights Act, or 

 (C) by a body that is empowered to grant a right of entry 
under the Metis Settlements Act in respect of land 
that is located in a settlement area; 

 (ii) an order for the expropriation of land or an interest in 
land required for the purposes of a pipeline or 
transmission line that is made by the Land and Property 
Rights Tribunal or the Alberta Utilities Commission or a 
predecessor of either of them or by a body that is 
empowered to make such an order under the Metis 
Settlements Act in respect of land that is located in a 
settlement area; 

 (f) “specified land” means specified land within the meaning of 
the regulations on or in respect of which an activity is or has 
been carried on, but does not include 

 (i) land used solely for the purposes of an agricultural 
operation, 

 (ii) subdivided land that is used or intended to be used solely 
for residential purposes, 

 (iii) any part of any unsubdivided land that is the site of a 
residence and the land used in connection with that 
residence solely for residential purposes, or 

 (iv) land owned by the Crown in right of Canada; 

 (g) “surface lease” means a lease, easement, licence, agreement 
or other instrument granted or made before or after the 
coming into force of this Part under which the surface of 
land has been or is being held; 

 (h) “surrender” means a surrender, relinquishment, quit claim, 
release, notice, agreement or other instrument by which a 
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surface lease is discharged or otherwise terminated as to the 
whole or part of the land affected by the surface lease; 

 (i) “termination” means the termination of a right of entry order 
by an expropriation board as to the whole or part of the land 
affected by the order; 

 (j) “working interest participant” means a person who owns or 
controls all or part of a beneficial or legal undivided interest 
in an activity described in clause (b)(iv) under an agreement 
that pertains to the ownership of that activity. 

RSA 2000 cE-12 s134;2006 c15 s16;2007 cA-37.2 s82(6); 
2012 cR-17.3 s88;2020 cL-2.3 s30 

Security by operator 
135(1)  If required by the regulations, an operator shall provide 
financial or other security and carry insurance in respect of the 
activity carried on by the operator on specified land. 

(2)  Subsection (1) does not apply to the Government or a 
Government agency. 

1992 cE-13.3 s120 

Reclamation inquiry 
136   An inspector shall, when required to do so by the regulations, 
conduct a reclamation inquiry in accordance with the regulations. 

1992 cE-13.3 s121 

Duty to reclaim 
137(1)  An operator must 

 (a) conserve specified land, 

 (b) reclaim specified land, and 

 (c) unless exempted by the regulations, obtain a reclamation 
certificate in respect of the conservation and reclamation. 

(2)  Where this Act requires that specified land must be conserved 
and reclaimed, the conservation and reclamation must be carried 
out in accordance with 

 (a) the terms and conditions in any applicable approval or code 
of practice, 

 (b) the terms and conditions of any environmental protection 
order regarding conservation and reclamation that is issued 
under this Part, 
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 (c) the directions of an inspector or the Director, and 

 (d) this Act. 
RSA 2000 cE-12 s137;2003 c37 s21 

Issuance of reclamation certificate 
138(1)  An application for a reclamation certificate must be made 
by the operator to the Director or an inspector in the form and 
manner and within the time provided for in the regulations. 

(1.1)  The Director or an inspector may refuse to accept an 
application for a reclamation certificate if, in the Director’s or 
inspector’s opinion, the application is not complete and accurate. 

(2)  An inspector may refuse to issue a reclamation certificate 
where the applicant is indebted to the Government. 

(3)  An inspector may issue a reclamation certificate to the operator 
if the inspector is satisfied that the conservation and reclamation 
have been completed in accordance with section 137(2). 

(4)  An inspector may issue a reclamation certificate with respect to 
all or only a part of the specified land, and in the latter case section 
137 continues to apply with respect to the remaining specified land. 

(5)  An inspector may issue a reclamation certificate subject to any 
terms and conditions the inspector considers appropriate. 

(6)  An approval in respect of an activity on specified land expires 
on the date that the final reclamation certificate is issued under this 
Part unless the approval specifies a different expiry date. 

RSA 2000 cE-12 s138;2003 c37 s22 

Amendment and cancellation of certificate 
139(1)  The Director or an inspector may 

 (a) amend a term or condition of, add a term or condition to or 
delete a term or condition from a reclamation certificate if 
the Director or the inspector considers it appropriate to do 
so, 

 (b) cancel a reclamation certificate issued in error, 

 (c) cancel a reclamation certificate where no reclamation 
inquiry was conducted prior to the issuance of the certificate 
and the Director or the inspector is of the opinion that 
further work may be necessary to conserve and reclaim the 
specified land to which the certificate relates, or 

 (d) correct a clerical error in a reclamation certificate. 
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