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Business Developmemt Bank of Canada, Applicant and Aventura II Properties
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VII.7 Actions involving receiver
VII.7.d Actions against debtor in receivership
MOTION for extension of Mareva injunction and repatriation of certain funds that were originally paid to respondent
as Harmonized Sales Tax refund.
Hainey J.:
Background
1 Pollard & Associates Inc. ("Pollard") is the court-appointed receiver (the "Receiver") of the respondents (collectively,
the "Debtors").
2
A Receivership Order was granted to Pollard's predecessor, Collins Barrow ("CB"), by McEwen J. on September
8, 2014 (the "Receivership Order").
3 On December 4, 2015, the Trustee applied for and I granted an ex parte Mareva Order against Revital Druckmann
("Revital"), who is the wife of the Debtors' principal, Johny Druckmann (the "Mareva Order").
4
The Trustee seeks an order extending the Mareva Order and the immediate repatriation of certain funds that
were originally paid to the respondent Pavilion Sports Clubs Inc. ("PSCI") as an HST refund. These funds were
misappropriated by the Debtors and others and diverted to a bank account controlled by Revital (the "HST Funds").
Facts
5

I accept as accurate the following facts set out at paragraphs 2-8 and paragraph 13 of the Receiver's factum:
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2. PSCI was entitled to a HST refund in the amount of $986,594.96.
3. On August 5, 2014 the Debtors advised Collins Barrow ("CB"), the Debtors' previously court-appointed Monitor
and thereafter receiver, that PSCI had not yet received the HST refund. This was not true. The HST Refund had in
fact been received by PSCI on December 4, 2013. It was concealed from CB. Despite a court order that the Debtors
were to advise CB of receipt of the HST Refund, the evidence before the court is that the office manager, Henry
Karl, ("Karl") responsible for the books and records for the Debtors, received the HST Refund in about the time it
was received from CRA. He thereafter put it in his desk and did not tell anyone about it until after the HST Refund
had been diverted from PSCI. To further mislead CB, counsel for the Debtors emailed CB and advised that the
HST Refund had been paid to "questionable people" who had indirectly threatened the Debtors' principals as well
[as] Karl and his family. This too was not true.
4. The HST Refund had been diverted from PSCI to PAV Medical Inc. ("PAV Medical") on January 8, 2014. The
HST Refund was transferred again on January 15, 2014 to a TD Bank account in the name of Sigal Stern (the "Stern
Account"). The Stern Account was found to be debited by a bank draft issued August 26, 2014 payable to S. Stern
in the amount of $1,016,000.00 (the "Bank Draft").
5. Revital had Power of Attorney over the Stern Account. Druckmann is the spouse of Johny Druckmann, ("Johny"),
President of the Debtors.
6. On December 4, 2015 the Receiver successfully motioned ex parte for a Mareva injunction restraining Druckmann
from dissipating her assets. On December 11, 2015, on an urgent basis, Druckmann sought to remove the freeze
over the assets so that she may be able to pay her legal counsel and personal expenses. The Mareva injunction was
extended to January 29, 2016. It was also varied to permit Druckmann access to her line of credit to pay for her
living expenses and legal fees. Thereafter on January 29, 2016, at the request of Druckmann as well as at the request
of a Mr. Jean-Jacques Myara ("Myara") (whose involvement on the motion will be described below) the motion
was again adjourned to February 26, 2016.
7. From December 13, 2015 to January 6, 2016 Druckmann vacationed in Florida. From January 13, 2016 to
February 11, 2016 Druckmann vacationed to Singapore, Tokyo, Sydney, and Auckland, where she embarked on a
cruise for two weeks. Druckmann stated on her cross-examination that she is employed as a travel agent.
8. Through exercising the Mareva Order the Receiver has discovered that Druckmann has used the funds in the
Stern Account to pay her personal expenses. She also diverted $550,000.00 from the Stern Account to non registered
mutual funds in her name personally.
...
13. Druckmann has acknowledged that she has no entitlement to the monies held in her non registered mutual fund
accounts. She has acknowledged that she has no entitlement to the money held in the Stern Account.
6
Jean-Jacques Myara ("Myara") has applied for intervenor status on this motion. He claims that the HST Funds
belong to him. He bases his claim on the following facts that are set out at paragraphs 5-26 of his factum:
5. Myara has known Tali [Revital] for many years. He was formally a business partner of her late father, Mr. Wolfin.
They were business partners and very close friends.
6. Tali is Johny Druckmann's spouse. Johny is the principal of the debtor corporations currently under receivership.
7. The Stern Account belongs to Sigal Stern. Sigal is Tali's sister and Johny's sister-in-law.
8. Tali and Sigal are like sisters to Myara.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

2

Business Development Bank of Canada v. Aventura II..., 2016 ONSC 1545,...
2016 ONSC 1545, 2016 CarswellOnt 3746, 264 A.C.W.S. (3d) 483

9. The Stern Account was administered by Tali under a Power of Attorney granted to her by Sigal.
10. In or about 2003 Myara was approached by Johny inquiring whether Myara would be interested in investing in
what would become the Pavilion Sports Club and Ice Center. The investment was treated as a loan but it was not
papered as such seeing as Myara was extremely close with Tali's father and considered Tali as a sister. At the time
Myara did not see a need to reduce the loan to writing.
11. Myara's loans were recorded internally on the ledger of "Aventura Properties Inc." notwithstanding that the said
corporation is not one of the Debtor Corporations. The aggregate amount that was recorded in the Quickbooks of
"Aventura Properties Inc." was $1,241,290.01, exclusive of interest.
12. There is an entry stating the sum of $1,241,290.01 was an "investment returned to Myara". This is not so. Myara
contacted Johny to inquire what this entry was about and was advised by him that at or about the same time the
corporations were applying for financing with the Business Development Bank of Canada, the accounting firm
Deloitte attended at the corporations' premises to conduct an audit. Deloitte advised Johny that it could not reflect
a loan on the books and records in circumstances where there was no paper to substantiate the same. An internal
decision was made by Johny in consultation with the auditors to indicate that the $1,241,290.01 balance owing to
Myara was in fact "returned".
13. Myara, however, did not receive the sum of $1,241,290.01 on or about January 23, 2007 or at any time subsequent
thereto.
14. Mr. Henry Karl is the former Office Manager and internal auditor of the Debtor Corporations. He maintained
the books and records and delivered an affidavit deposing that, inter alia:
(a) When the books of Aventura II Properties Inc. were established on Quickbooks, the name of the corporation
inadvertently omitted the Roman numeral "II". This was never corrected;
(b) The books and records where "Aventura Properties Inc." is reflected as the corporate entity are indeed the
books and records of Aventura II. They are one and the same;
(c) There are no separate books and records for Aventura II.
15. Mr. Karl made a copy of the Quickbooks files for all of the Debtor Corporations immediately prior to the
Receiver taking possession of them and has produced copies of various statements and ledgers from the files. These
documents clearly reflect expenses of Aventura II notwithstanding reference to "Aventura Properties Inc." at the
top of each page. Expenses such as hydro and payment of the loans to Duca, BDC and ROI are reflected. These
payments have nothing to do with "Aventura Properties Inc."
16. The Receiver has been unable to produce copies of any and all records it has to suggest that Myara was paid the
$1,241,290.01. This is because such evidence does not exist. The notation of the debt having been repaid to Myara
was nothing more than an internal allocation done for auditing/financing purposes.
The $250,000 Loan:
17. Johny requested that Myara advance an additional $250,000.00 to the company on the promise that interest
would be paid at 8% per annum on a monthly basis. On or about August 11, 2009 Myara advanced an additional
$250,000.00 to the company which loan was booked internally by the company as a loan to "S. Stern".
18. Interest only payments were made on account of this debt as reflected in the "Transaction Detailed by Account"
ledger produced as Exhibit "G" to the Myara Affidavit.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

3

Business Development Bank of Canada v. Aventura II..., 2016 ONSC 1545,...
2016 ONSC 1545, 2016 CarswellOnt 3746, 264 A.C.W.S. (3d) 483

Demand for payment:
19. In or about early 2012 Myara wanted his money back. Johny and the Debtor Corporations did not have the
money to pay Myara back at that time. Johny advised Myara that he was expecting a CRA refund to the tune of
approximately $1,500,000.00 and that he was looking to pledge same in favour of Duca Credit Union to obtain
financing. The financing was for the purpose of paying Myara out.
20. Duca refused to grant the financing. Johny subsequently advised Myara that he would repay him from the
proceeds of the CRA refund of $986,594.95. The refund cheque was paid into Pavilion Sports Clubs Inc.'s account
on or about December 4, 2013 and then paid out to PAV Medical Inc. Myara has no interest in that corporation.
21. Myara has no knowledge as to why these funds were paid into Pav Medical Inc.'s account. While he was not
aware that the funds were transferred from the PAV Medical Inc. account, it was he who requested that the CRA
refund be paid into the Stern Account as part repayment of his loans. Myara asked the companies' internal auditor,
Mr. Karl, to deposit monies into the Stern Account as Myara did not want the money to be deposited into his
personal account for tax planning purposes.
22. After the monies were deposited into the Stern Account in August 2014, Myara asked Tali to issue a bank draft
payable to "S. Stern" from that account. Myara asked her to prepare a bank draft and to await further instructions.
He later decided that it would be more advantageous for him to have the monies invested.
23. On or about March 6, 2015 Myara advised Tali to re-deposit the draft. He then instructed her to invest
$300,000.00 with TD Bank and an additional $250,000.00 with RBC which investments are reflected in the Receiver's
Flow Chart of Funds appended as Exhibit "H" to the Myara Affidavit.
24. In consideration for Tali administering the Stern Account which in turn was being used to assist Myara, and
having regard to the fact Tali advised Myara that she was in need of funds, Myara authorized Tali to issue the drafts
and payments referenced in the Receiver's Flow Chart of Funds.
25. Tali agreed to reimburse Myara for all these amounts no later than when she sells her home located at 12 Malka
Gate, Thornhill Ontario. The only exception is the $18,236.49 draft Myara authorized be issued to Volkswagen
which he does not require be paid back.
26. Myara is not claiming a priority over any of the Debtor Corporations' secured creditors; rather, it is his position
that the funds in the Stern Account and the investments Tali made on his behalf belong to him and do not form
part of the Receivership Estate.
7
I do not accept Myara's version of events. It does not have an air of reality and it does not accord with common
sense. I find that it is neither an accurate nor truthful account of Myara's entitlement to the HST Funds. Myara's "story"
is simply another fraudulent attempt to divert the HST Funds away from the Receiver.
8
Further, even if I were to accept Myara's version of events, which I do not, he would be an unsecured creditor
of a bankrupt company. His alleged interest in the HST Funds would be subordinate to the Receiver's interest in the
HST Funds.
9

Accordingly, for these reasons, I dismiss Myara's claim to any interest in the HST Funds.

Issues
10 Revital opposes the Receiver's motion. She submits that the Receiver did not satisfy the test for obtaining a Mareva
injunction against her. Further, she submits that the Receiver is not entitled to immediate repatriation of the HST Funds.
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Mareva Injunction
11

Revital submits that the Mareva injunction should not have been issued because:
(a) The Receiver did not make full and frank disclosure to the Court;
(b) A Mareva injunction was not available against Revital who was a non-party and had not been sued by the
Receiver; and
(c) The Receiver did not provide an undertaking as to damages in respect of the Mareva injunction.

12 The HST Refund was the property of PSCI. On January 23, 2014, Justice David Brown ordered the Debtors to advise
the Monitor immediately upon the receipt of any refund from the CRA. Further he prohibited them from depositing or
otherwise disbursing any refund received. The Debtors clearly breached his order by concealing and diverting the HST
Refund. Revital was a party to the breach. I find that the Debtors' conduct in respect of the HST Refund, including the
conduct of Revital, were deliberate and blatant acts of fraud designed to divert the HST Refund away from the Receiver.
13 The Receiver was acting under the authority of the Receivership Order when it applied for and obtained the Mareva
Order against Revital, who was in breach of D. Brown J.'s order and the Receivership Order. Further, Revital was party
to serious fraudulent conduct on the part of the Debtors in misappropriating the HST Refund.
14
The Receivership Order gave the Receiver broad powers with respect to the Debtors' assets. The Debtors' assets
included the HST Refund. Paragraph 2 of the Receivership Order provides as follows:
2. THIS COURT ORDERS that pursuant to subsection 243(1) of the BIA and section 101 of the CJA, CBTL
is hereby appointed Receiver, without security, of all of the assets, undertakings and properties of the Debtors
acquired for, or used in relation to businesses carried on by the Debtors, including all proceeds thereof (collectively,
the "Property").
15

Paragraph 3 of the Receivership Order sets out the Receiver's powers which include the following:
RECEIVER'S POWERS
3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not obligated, to act at
once in respect of the Property and, without in any way limiting the generality of the foregoing, the Receiver is
hereby expressly empowered and authorized to do any of the following where the Receiver considers it necessary
or desirable:
(a) to take possession of and exercise control over the Property and any and all proceeds, receipts and disbursements
arising out of or from the Property;
...
(j) to initiate, prosecute and continue the prosecution of any and all proceedings and to defend all proceedings now
pending or hereafter instituted with respect to each of the Debtors, the Property or the Receiver, and to settle or
compromise any such proceedings. The authority hereby conveyed shall extend to such appeals or applications for
judicial review in respect of any order or judgment pronounced in any such proceeding;
...

16

The Receivership Order also provides as follows:
DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER
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4. THIS COURT ORDERS that: (i) the Debtors; (ii) all of their current and former directors, officers, employees,
agents, accountants, legal counsel and shareholders, and all other person acting on their instructions or behalf; and
(iii) all other individuals, firms, corporations, governmental bodies or agencies, or other entities having notice of
this Order (all of the foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant immediate and continued
access to the Property to the Receiver, and shall deliver all such Property to the Receiver upon the Receiver's request.
17 The Receiver obtained the Mareva Order on the strength of the Receiver's Fifth Report to the Court dated December
1, 2015. Paragraph 65 of that Report provides as follows:
MAREVA ORDER
65. The information obtained by the Receiver indicates that the principals of the Debtors, including Johny
Druckmann and his daughter Jennifer Bitton, lied repeatedly to CB as Monitor and later as receiver and acted in
a dishonest and secretive manner. Among other things:
(a) The HST refund was misappropriated during the period of the Monitor's appointment and deposited into
a newly opened bank account;
(b) The proceeds were delivered to PAV Medical Inc.;
(c) The proceeds were further diverted to an account of S. Stern, which was controlled by Johny Druckmann's
wife, Revital Druckmann;
(d) The Druckmanns misled the Monitor, alleging that the tax refund had not been received;
(e) After the Order of Mr. Justice Hainey, Revital Druckmann authorized the issuance of the Bank Draft;
(f) Following the appointment of CB as receiver, the Druckmanns' counsel misled CB, advising that the funds
had been paid to "questionable people" - when in fact the Bank Draft was issued to S. Stern and remained in
a suspense account at TD until March 6, 2015;
(g) On March 6, 2015, the Bank Draft was deposited into an unknown account.
18 This evidence demonstrates blatant fraud on the part of the Debtors and Revital. It provides a sufficient basis for
the issuance of the Mareva Order against Revital and, in my view, constitutes full and frank disclosure by the Receiver.
I am satisfied that the Receiver was justified in obtaining the Mareva Order against Revital on December 4, 2015 on the
strength of this evidence. Under the circumstances, and in particular because of the Receivership Order, I conclude that:
(a) The Receiver made full and frank disclosure to the Court on the application for the Mareva Order;
(b) It was not necessary for the Receiver to first commence an action against Revital before applying for and
obtaining a Mareva Order against her; and
(c) Because the Receiver was operating under the authority of the Receivership Order it was not necessary for an
undertaking as to damages to be provided by the Receiver.
19 I am satisfied, therefore, that the Mareva Order should be continued to permit the Receiver to prevent Revital from
further dissipating or transferring assets that the Receiver is entitled to possess under the terms of the Receivership Order.
Repatriation of Funds
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20
There is no dispute that the HST Funds originated from the HST Refund. Revital has no interest in the HST
Funds. They are assets that are subject to the Receivership Order. The Receiver is, therefore, entitled to possession of
the HST Funds under the terms of the Receivership Order.
21

For these reasons the Receiver's motion to repatriate the HST Funds is granted.

Conclusion
22 For the reasons outlined above, the Receiver's motion is granted. The Mareva injunction is extended until further
order of the Court and the Receiver is entitled to immediate possession of the HST Funds.
Costs
23
The Receiver is entitled to its costs of this motion against Revital and Myara. I urge counsel to settle the terms
and amounts of the costs to be awarded. If they are unable to do so, they may file brief written submissions of no more
than three pages with costs outlines attached.
Motion granted.

End of Document
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Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
s. 193(e) — considered
Rules considered:
Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 39.01(6) — referred to
R. 40.03 — considered
R. 40.04(1) — referred to
R. 56.01 — considered
R. 61.06(1)(a) — considered
R. 61.06(1)(b) — considered
MOTION by wife of debtors' principal for leave to appeal judgment reported at Business Development Bank of Canada v.
Aventura II Properties Inc. (2016), 2016 ONSC 1545, 2016 CarswellOnt 3746 (Ont. S.C.J. [Commercial List]), extending
Mareva order and repatriating funds originally issued to debtor.
van Rensburg J.A., In Chambers:
A. The Motions
1
There are three motions before the court, in respect of an appeal and proposed appeal of the order of Hainey J.
dated March 4, 2016 made in the context of a court-appointed receivership (the "Order"). Pollard & Associates Inc. is
the court-appointed receiver (the "Receiver") of the debtor companies (the "Debtors"). A receivership order was granted
by McEwen J. on September 8, 2014 (the "Receivership Order").
2
The Order at issue on these motions extended a Mareva injunction against Revital Druckmann ("Revital"), who
is the spouse of Johny Druckmann, the principal of the Debtors. The Order also directed that the Receiver is entitled
to immediate possession or "repatriation" of certain monies, which are the proceeds of an HST refund paid to one of
the Debtors and diverted in contravention of the Receivership Order. The Order dismissed the claim by Jean-Jacques
Myara ("Myara") to an interest in the monies.
3
Revital seeks leave to appeal the Order under s. 193(e) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
(the "BIA"). Importantly, she asserts no claim of her own to the monies in question and does not oppose the repatriation
of the funds. Rather, she challenges the procedure followed by the Receiver in obtaining, on an ex parte motion, the
original interim Mareva injunction against her.
4
In his appeal, Myara claims that the monies are his and resists the repatriation of the funds. The Receiver and the
secured creditor, DUCA Financial Services Credit Union Ltd. ("DUCA") each move for security for costs of Myara's
appeal.
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5
For the reasons that follow, I dismiss Revital's motion and grant an order for security for costs against Myara in
favour of the Receiver and DUCA.
B. Brief History
6
The history of this matter is described in some detail in the reasons of the motion judge reported at 2016 ONSC
1545 (Ont. S.C.J. [Commercial List]). For the purpose of these motions, the relevant facts are as follows.
7 The Debtors and their representatives failed to advise a court-appointed monitor, contrary to its appointment order
dated October 24, 2013 and a subsequent order dated January 23, 2014, that on December 4, 2013, one of the Debtors
(Pavilion Sports Clubs Inc. or "PSCI") was issued an HST refund by the Canada Revenue Agency (the "CRA") in the
sum of $986,594.96 (the "HST Refund").
8 In September 2014, pursuant to an order dated August 20, 2014, the monitor made inquiries of the CRA and learned
that the HST Refund had been issued to the Debtors eight months earlier. The monitor was then appointed as receiver
by order dated September 8, 2014 in a contested receivership application. After obtaining an order dated October 28,
2014 requiring the Toronto-Dominion Bank ("TD") to release certain information, the receiver traced the HST Refund
from a new TD account opened in the name of PSCI into a TD account in the name of "S. Stern" (Revital's sister), over
which Revital had power of attorney. That account had been debited by a bank draft issued to S. Stern in the amount
of $1,016,007.50 on August 26, 2014.
9 On April 17, 2015, Pollard & Associates Inc. was substituted as receiver of the Debtors. The Receiver learned from
TD that the bank draft had been cashed on March 6, 2015 and deposited into an unknown account.
10
On December 4, 2015, Hainey J. granted the Receiver's ex parte motion for an interim "freeze and disclosure"
order against Revital (the "Mareva Order"). The Mareva Order provided that it would cease to have effect if Revital
provided security by paying the sum of $1,016,007.50 into court. The Mareva Order was later extended on consent to
January 29, 2016.
11 As a result of obtaining the Mareva Order, the Receiver traced the HST Refund through the S. Stern account (the
draft had in fact been held and then re-deposited into that account on March 6, 2015) to, among other things, two nonregistered mutual fund accounts with TD and Royal Bank of Canada ("RBC"), a personal account at RBC, and a 2015
Volkswagen Jetta, all in the name of Revital. Some funds remained in the S. Stern account.
12
The Receiver brought a motion against Revital to repatriate the funds, also returnable on January 29, 2016. On
January 26, 2016, counsel for Myara contacted the Receiver to advise that his client claimed an interest in the funds in
the S. Stern account, and was seeking an adjournment.
13
The motion to extend the Mareva Order and to repatriate the funds was heard on February 26, 2016. Myara
attended at the motion. He sought intervener status, claiming to be a "former lender" to the Debtors. He claimed a
beneficial interest in all the funds that were in the S. Stern account and in the two mutual fund accounts. He claimed to be
an investor in the Debtors and referred to "loan advancements" totalling $1,241,290.01 made between March 2003 and
August 2005 to Aventura II Properties Inc. 1 Myara said that after he wanted his money back in 2012, Johny Druckmann
had promised to pay him the HST Refund, and he had directed it to be deposited into the S. Stern account. He had
directed Revital to issue a bank draft in the name of S. Stern in August 2014, and seven months later to make investments
on his behalf in her name. He claimed that internal records showing that he had been paid back were inaccurate.
14
Of course, Revital's dealings with the HST Refund, that Myara claims occurred on his behalf, took place after
the appointment of the monitor and in violation of court orders requiring the disclosure of the HST Refund. At no time
prior to January 26, 2016 did anyone suggest that the HST Refund had been received but belonged to Myara. Revital's
affidavit of December 28, 2015 stated that the mutual funds were her property.
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15
On March 4, 2016, Hainey J. granted the Order. He found that the diversion of the HST Refund was in breach
of the order dated January 23, 2014, which required the Debtors to advise the monitor immediately on the receipt of
any refund from the CRA and prohibited the deposit or disbursement of any refund received. The Debtors breached the
order and Revital was party to the breach. They engaged in deliberate and blatant acts of fraud. Hainey J. also found
that Revital was in breach of the Receivership Order. He referred to the Receiver's powers under that order and para. 4,
which required anyone with notice of the order to advise the Receiver of any property of the Debtors in their possession
or control and to deliver such property to the Receiver at the Receiver's request. He rejected Revital's arguments that
the Mareva Order was procedurally defective.
16
Hainey J. rejected Myara's claim, which he characterized as a fraudulent attempt to divert the HST Refund away
from the Receiver. Even if Myara had a claim to the funds, it would be as an unsecured creditor of a bankrupt company,
and his alleged interest would be subordinate to the Receiver's interest in the HST funds. He extended the Mareva Order
until further order of the court, and granted the Receiver's motion to repatriate the funds.
C. Revital's Motion for Leave to Appeal
17
Revital seeks leave to appeal the Order under s. 193(e) of the BIA. Leave is discretionary and the court must take
a flexible and contextual approach. In deciding whether to grant leave, the court must consider whether the proposed
appeal (a) raises an issue that is of general importance to the practice in bankruptcy and insolvency matters or to the
administration of justice as a whole; (b) is prima facie meritorious; and (c) would unduly hinder the progress of the
bankruptcy or insolvency proceedings: Business Development Bank of Canada v. Pine Tree Resorts Inc., 2013 ONCA 282
(Ont. C.A.), at para. 29.
18 The second part of the test requires the applicant to convince the court that there are "legitimately arguable points
raised so as to create a realistic possibility of success on the appeal": Ravelston Corp., Re (2005), 24 C.B.R. (5th) 256 (Ont.
C.A.), at paras. 28-29; see also Osztrovics (Trustee of) v. Osztrovics Farms Ltd., 2015 ONCA 463 (Ont. C.A.), at para. 11.
Although this is a relatively low bar, I am not persuaded that there is any arguable merit to Revital's proposed appeal.
19 First, Revital does not claim any interest in the HST Refund, or in the funds in the S. Stern account, or, even now, the
property and investments she acquired using such funds. As such, she does not and cannot appeal the repatriation part
of the Order. Nor does Revital challenge the substantive grounds on which the Mareva Order was made and extended.
Rather, as her counsel acknowledges, Revital's concerns are strictly procedural.
20 In her proposed appeal to this court Revital raises the same procedural issues she argued before the motion judge.
She asserts that the motion judge erred in continuing the Mareva injunction against her because there were procedural
defects in the ex parte Mareva Order dated December 4, 2015.
21
Revital says that Hainey J. erred in granting the Order because (a) the Receiver had not made full and frank
disclosure on the original ex parte motion; (b) he did not require an undertaking for damages from the moving party
or grant an order dispensing with that requirement; and (c) the Order could not be made against her as a "third party"
where there was no pending or intended proceeding against her.
22

I do not see any merit to any of Revital's arguments.

23
There is no question that the Receiver, in moving for the ex parte order, was required to make full and frank
disclosure of material facts, and to inform the court of any material facts or points of law that favoured the other side:
Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r. 39.01(6); Chitel v. Rothbart (1982), 39 O.R. (2d) 513 (Ont. C.A.);
United States v. Friedland, [1996] O.J. No. 4399 (Ont. Gen. Div.). Revital's complaint is not with respect to the facts
that were put to the court; rather, she says that the Receiver ought to have delivered a factum and provided the court
with legal authorities on Mareva injunctions, in particular referring to the need for an undertaking as to damages and
a pending legal action against the target of the order.
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24
First, the obligation on a moving party to file a factum in an injunction motion applies in contested, but not ex
parte, motions: see r. 40.04(1). Second, the motion judge's granting of the Mareva Order was based on the application of
settled principles and entirely justified by the evidence placed before him. And, as I will explain, the points that Revital
raises were not in fact impediments to the relief granted by the court in this case.
25
As for the failure to require the Receiver to provide an undertaking as to damages, the motion judge rejected this
argument, on the basis that the order was made in a court-appointed receivership. The purpose of such an undertaking
is "to protect the defendant from the risk of granting a remedy before the substantive rights of the parties have been
determined": Robert J. Sharpe, Injunctions and Specific Performance, loose-leaf (2015-Rel. 24), 4th ed. (Toronto: Canada
Law Book, 2012), at para. 2.470. The Receiver is not a self-interested party. A receiver is an officer of the court with a
fiduciary duty to comply with the powers granted in the receivership order and to act honestly and in the best interests
of all parties, including the debtor: Toronto Dominion Bank v. Usarco Ltd. (2001), 196 D.L.R. (4th) 448 (Ont. C.A.), at
para. 30, leave to appeal refused, [2001] S.C.C.A. No. 217 (S.C.C.). The Receiver has a duty to recover the property of
the Debtors, including the HST Refund, and the order sought was in aid of powers granted to the Receiver by court
order. The motion judge, under r. 40.03, was entitled to grant the Mareva Order without requiring an undertaking as
to damages, and he did so for good reason in this case.
26 Finally, Revital says that the Mareva Order should not have been issued against her because there was no existing
or proposed action in which she was a defendant. She relies on cases stating that such orders cannot be made in the
absence of a law suit or "litigation process" in which she could assert her defences: see e.g. Standal Estate v. Swecan
International Ltd. (1989), 26 C.P.R. (3d) 421 (Fed. C.A.). Without commencing proceedings against her, Revital says it
was impossible for the Receiver to meet the "strong prima facie case" requirement for a Mareva order.
27 Again, this argument has little merit, and I reject entirely the suggestion that the Receiver had an obligation to sue
Revital in a separate action for recovery of the funds before moving for a Mareva injunction.
28 In the typical "Mareva" case, the moving party seeks security for a future judgment, where neither liability nor the
amount of the judgment has been determined. Here, however, the order granted was contemplated by and expanded upon
powers granted to the Receiver under the Receivership Order. Those powers authorize the Receiver to take possession
and control of the Debtors' property and proceeds from such property, receive and collect all monies owing to the
Debtors, and apply to the court for assistance in carrying out its duties: see especially paras. 2, 3(a), 3(f), 12 and 28 of
the Receivership Order. The Receiver had the duty and right to collect the HST Refund, and Revital was in breach of
the Receivership Order when she placed it beyond the Receiver's reach and failed to disclose its existence. Indeed, the
misappropriation of the HST Refund precipitated the appointment of the Receiver and part of the Receiver's mandate
was to find and recover the HST Refund.
29 The Mareva Order was granted on the basis of overwhelming evidence. The Receiver not only had a strong prima
facie case that Revital had misappropriated the HST Refund proceeds, but had directly traced the monies into the S.
Stern account, the mutual fund accounts, Revital's personal RBC account, and the automobile. Revital admitted she
had used or disposed of the remaining funds. Any requirement for a pending action is met by the fact that the motion
was brought in the context of the receivership proceedings. This is the framework in which the Mareva Order was made,
and contrary to Revital's assertions, this was the forum in which she could assert any available defences.
30
While this is sufficient to dispose of Revital's motion for leave to appeal, I also note that there is nothing in her
proposed appeal that raises any issue of general importance to bankruptcy and insolvency practice or the administration
of justice. Contrary to Revital's submission, the motion judge did not apply a new test for the order he granted, exempting
receivers from the usual requirements for a Mareva injunction. The motion judge applied settled legal principles to the
facts of the case that demanded the relief he granted.
D. Security for Costs Motions
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31
The Receiver and DUCA are respondents to Myara's appeal and both move against him for security for costs of
his appeal. Their motions are under r. 61.06(1)(a). The moving party must establish that there is "good reason to believe
that the appeal is frivolous and vexatious and that the appellant has insufficient assets in Ontario to pay the costs of
the appeal."
32
The second part of the test is not in dispute. Myara lives in Florida and apparently owns a casino in Peru. There
is no evidence that he has assets in Ontario.
33
The first part of the test involves a consideration of "[t]he apparent merits of the appeal, the presence or absence
of an oblique motive for the launching of the appeal, and the appellant's conduct in the prosecution of the appeal" as
well as other factors that may be specific to the case: Schmidt v. Toronto Dominion Bank (1995), 24 O.R. (3d) 1 (Ont.
C.A.), at para. 18.
34
The moving parties rely on the fact that the motion judge found Myara's version of events had no air of reality
and did not accord with common sense, and that his "story" was simply another fraudulent attempt to divert the HST
Refund away from the Receiver. They say there is no merit to his appeal and that its purpose is to simply further delay
the Receiver's recovery of the Debtors' property. 2
35
Myara contends that his appeal has merit. He says that, because he was not cross-examined on his affidavit, his
evidence about his claim to the HST Refund was uncontroverted and ought to have been believed by the motion judge.
He argues that DUCA lacks standing to bring the motion for security for costs. Finally, he says that an order for security
for costs should not be made against him because he was "forced into" the jurisdiction: see Diversitel Communications
Inc. v. Glacier Bay Inc. (2004), 181 O.A.C. 6 (Ont. C.A.), at para. 8.
36
I am satisfied that each of the Receiver and DUCA is entitled to security for costs of Myara's appeal. The appeal
appears to have little chance of success. Myara seeks to overturn the motion judge's factual findings, which were made
on a compelling record with little, if anything, to support Myara's claim and much to contradict it.
37 The fact that DUCA is a respondent to Myara's appeal and that Myara seeks costs of the appeal and of his motion
in the court below from DUCA, is sufficient to satisfy the standing requirement for its motion for security for costs.
38
Myara's reliance on the Diversitel case is misguided. In that case, this court considered a motion for security for
costs of an appeal under r. 61.06(1)(b), which allows this court to make an order for security for costs where it appears
that "an order for security for costs could be made against the appellant under rule 56.01". Interpreting the combined
effect of those provisions, this court in Diversitel held that r. 61.06(1)(b) is confined to making an order for security for
costs against an appellant who was the plaintiff or applicant in the initial proceeding. A respondent on appeal may not
rely on rule 61.06(1)(b) to obtain an order for security for costs against an appellant who was the defendant or respondent
in the initial proceeding. Armstrong J.A. explained that "[t]he policy rationale is not to impose security for costs upon
foreign or impecunious defendants who are forced into court by others." See also Donaldson International Livestock Ltd.
v. Znamensky Selekcionno-Gibridny Center LLC, 2010 ONCA 137 (Ont. C.A. [In Chambers]).
39
Here, the motions are brought under r. 61.06(1)(a), which permits security for costs to be ordered against an
appellant where there is good reason to believe that the appeal is frivolous and vexatious and that the appellant has
insufficient assets in Ontario to pay the costs of the appeal. Application of this subrule is not restricted to appeals by
appellants who were plaintiffs or applicants in the initial proceedings. In any event, Myara was not "forced into" court
by anyone. He brought himself into the jurisdiction to assert a claim to the HST Refund proceeds, by attempting to
intervene in the motion below.
40
I fix the amount to be paid by Myara as security for the costs of his appeal in the sum of $15,000 for each of the
Receiver and DUCA. This is a reasonable estimate of the party and party costs each of these respondents might expect
to recover if successful in responding to Myara's appeal.
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E. Disposition
41
For the foregoing reasons, Revital's motion for leave to appeal the Order is dismissed and the Receiver's and
DUCA's motions for security for costs are granted. I order Myara to pay into court as security for the costs of his appeal
the sum of $30,000 on or before May 2, 2015, failing which a judge of this court may dismiss the appeal on motion. No
assets covered by the Receivership Order may be disposed of or pledged in order to post security for costs.
42
The Receiver and DUCA shall have their costs of responding to Revital's motion fixed in the sum of $10,000
each, inclusive of HST and disbursements. The Receiver and DUCA shall have their costs of their motions for security
for costs against Myara fixed in the sum of $5,000 each, inclusive of HST and disbursements. These costs amounts are
inclusive of the costs of the March 27, 2016 attendances before Roberts J.A.
Motion dismissed.
Footnotes
1

Myara explained that the loans were recorded on the ledger of "Aventura Properties Inc.", which is not one of the Debtors,
but claimed that this corporation and Aventura II Properties Inc. are in fact the same corporate entity.

2

They also contend that Myara has no standing to appeal the repatriation order. That issue was directed by Roberts J.A. on
consent to be heard by the panel hearing the appeal.

End of Document

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

7

TAB 2

CCM Master Qualified Fund Ltd. v. blutip Power..., 2012 ONSC 1750,...
2012 ONSC 1750, 2012 CarswellOnt 3158, 213 A.C.W.S. (3d) 12, 90 C.B.R. (5th) 74

2012 ONSC 1750
Ontario Superior Court of Justice [Commercial List]
CCM Master Qualified Fund Ltd. v. blutip Power Technologies Ltd.
2012 CarswellOnt 3158, 2012 ONSC 1750, 213 A.C.W.S. (3d) 12, 90 C.B.R. (5th) 74

CCM Master Qualified Fund, Ltd. (Applicant) and
blutip Power Technologies Ltd. (Respondent)
D.M. Brown J.
Heard: March 15, 2012
Judgment: March 15, 2012
Docket: CV-12-9622-00CL
Counsel: L. Rogers, C. Burr for Receiver, Duff & Phelps Canada Restructuring Inc.
A. Cobb, A. Lockhart for Applicant
Subject: Insolvency; Civil Practice and Procedure
Related Abridgment Classifications
Bankruptcy and insolvency
IV Receivers
IV.5 Miscellaneous
Table of Authorities
Cases considered by D.M. Brown J.:
Brainhunter Inc., Re (2009), 62 C.B.R. (5th) 41, 2009 CarswellOnt 8207 (Ont. S.C.J. [Commercial List]) — referred to
First Leaside Wealth Management Inc., Re (2012), 2012 CarswellOnt 2559, 2012 ONSC 1299 (Ont. S.C.J.
[Commercial List]) — followed
Graceway Canada Co., Re (2011), 2011 ONSC 6403, 2011 CarswellOnt 11687, 85 C.B.R. (5th) 252 (Ont. S.C.J.
[Commercial List]) — referred to
Indalex Ltd., Re (2009), 2009 CarswellOnt 4262, 79 C.C.P.B. 101 (Ont. S.C.J. [Commercial List]) — referred to
Nortel Networks Corp., Re (2009), 2009 CarswellOnt 4467, 55 C.B.R. (5th) 229 (Ont. S.C.J. [Commercial List]) —
referred to
Nortel Networks Corp., Re (2009), 56 C.B.R. (5th) 74, 2009 CarswellOnt 4839 (Ont. S.C.J. [Commercial List]) —
referred to
Parlay Entertainment Inc., Re (2011), 81 C.B.R. (5th) 58, 2011 ONSC 3492, 2011 CarswellOnt 5929 (Ont. S.C.J.)
— referred to
Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321, 4 O.R. (3d) 1, 1991
CarswellOnt 205 (Ont. C.A.) — followed
White Birch Paper Holding Co., Re (2010), 2010 QCCS 4382, 2010 CarswellQue 9720 (C.S. Que.) — referred to
White Birch Paper Holding Co., Re (2010), 2010 CarswellQue 10954, 2010 QCCS 4915, 72 C.B.R. (5th) 49 (C.S.
Que.) — referred to
Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to
s. 243(6) — considered
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
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Criminal Code, R.S.C. 1985, c. C-46
Generally — referred to
Personal Property Security Act, R.S.O. 1990, c. P.10
Generally — referred to
MOTION by receiver for orders approving sales process and bidding procedures, including use of stalking horse credit
bid; priority of Receiver's Charge and Receiver's Borrowings Charge; and activities reported in its First Report.
D.M. Brown J.:
I. Receiver's motion for directions: sales/auction process & priority of receiver's charges
1 By Appointment Order made February 28, 2012, Duff & Phelps Canada Restructuring Inc. ("D&P") was appointed
receiver of blutip Power Technologies Ltd. ("Blutip"), a publicly listed technology company based in Mississauga which
engages in the research, development and sale of hydrogen generating systems and combustion controls. Blutip employs
10 people and, as the Receiver stressed several times in its materials, the company does not maintain any pension plans.
2
D&P moves for orders approving (i) a sales process and bidding procedures, including the use of a stalking horse
credit bid, (ii) the priority of a Receiver's Charge and Receiver's Borrowings Charge, and (iii) the activities reported in
its First Report. Notice of this motion was given to affected persons. No one appeared to oppose the order sought. At
the hearing today I granted the requested Bidding Procedures Order; these are my Reasons for so doing.
II. Background to this motion
3
The Applicant, CCM Master Qualified Fund, Ltd. ("CCM"), is the senior secured lender to Blutip. At present
Blutip owes CCM approximately $3.7 million consisting of (i) two convertible senior secured promissory notes (October
21, 2011: $2.6 million and December 29, 2011: $800,000), (ii) $65,000 advanced last month pursuant to a Receiver's
Certificate, and (iii) $47,500 on account of costs of appointing the Receiver (as per para. 30 of the Appointment Order).
Receiver's counsel has opined that the security granted by Blutip in favour of CCM creates a valid and perfected security
interest in the company's business and assets.
4
At the time of the appointment of the Receiver Blutip was in a development phase with no significant sources of
revenue and was dependant on external sources of equity and debt funding to operate. As noted by Morawetz J. in his
February 28, 2012 endorsement:
In making this determination [to appoint a receiver] I have taken into account that there is no liquidity in the debtor
and that it is unable to make payroll and it currently has no board. Stability in the circumstances is required and
this can be accomplished by the appointment of a receiver.
5
As the Receiver reported, it does not have access to sufficient funding to support the company's operations during
a lengthy sales process.
III. Sales process/bidding procedures
A. General principles
6
Although the decision to approve a particular form of sales process is distinct from the approval of a proposed
sale, the reasonableness and adequacy of any sales process proposed by a court-appointed receiver must be assessed in
light of the factors which a court will take into account when considering the approval of a proposed sale. Those factors
were identified by the Court of Appeal in its decision in Royal Bank v. Soundair Corp.: (i) whether the receiver has made
a sufficient effort to get the best price and has not acted improvidently; (ii) the efficacy and integrity of the process by
which offers are obtained; (iii) whether there has been unfairness in the working out of the process; and, (iv) the interests
of all parties. 1 Accordingly, when reviewing a sales and marketing process proposed by a receiver a court should assess:
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(i) the fairness, transparency and integrity of the proposed process;
(ii) the commercial efficacy of the proposed process in light of the specific circumstances facing the receiver; and,
(iii) whether the sales process will optimize the chances, in the particular circumstances, of securing the best
possible price for the assets up for sale.
7
The use of stalking horse bids to set a baseline for the bidding process, including credit bid stalking horses, has
been recognized by Canadian courts as a reasonable and useful element of a sales process. Stalking horse bids have been
approved for use in other receivership proceedings, 2 BIA proposals, 3 and CCAA proceedings. 4
8
Perhaps the most well-known recent example of the use of a stalking horse credit bid was that employed in the
Canwest Publishing Corp. CCAA proceedings where, as part of a sale and investor solicitation process, Canwest's senior
lenders put forward a stalking horse credit bid. Ultimately a superior offer was approved by the court. I accept, as an apt
description of the considerations which a court should take into account when deciding whether to approve the use of a
stalking horse credit bid, the following observations made by one set of commentators on the Canwest CCAA process:
To be effective for such stakeholders, the credit bid had to be put forward in a process that would allow a sufficient
opportunity for interested parties to come forward with a superior offer, recognizing that a timetable for the sale
of a business in distress is a fast track ride that requires interested parties to move quickly or miss the opportunity.
The court has to balance the need to move quickly, to address the real or perceived deterioration of value of the
business during a sale process or the limited availability of restructuring financing, with a realistic timetable that
encourages and does not chill the auction process. 5
B. The proposed bidding process
B.1 The bid solicitation/auction process
9 The bidding process proposed by the Receiver would use a Stalking Horse Offer submitted by CCM to the Receiver,
and subsequently amended pursuant to negotiations, as a baseline offer and a qualified bid in an auction process. D&P
intends to distribute to prospective purchasers an interest solicitation letter, make available a confidential information
memorandum to those who sign a confidentiality agreement, allow due diligence, and provide interested parties with a
copy of the Stalking Horse Offer.
10 Bids filed by the April 16, 2012 deadline which meet certain qualifications stipulated by the Receiver may participate
in an auction scheduled for April 20, 2012. One qualification is that the minimum consideration in a bid must be an
overbid of $100,000 as compared to the Stalking Horse Offer. The proposed auction process is a standard, multi-round
one designed to result in a Successful Bid and a Back-Up Bid. The rounds will be conducted using minimum incremental
overbids of $100,000, subject to reduction at the discretion of the Receiver.
B.2 Stalking horse credit bid
11
The CCM Stalking Horse Offer, or Agreement, negotiated with the Receiver contemplates the acquisition of
substantially all the company's business and assets on an "as is where is" basis. The purchase price is equal to: (i) Assumed
Liabilities, as defined in the Stalking Horse Offer, plus (ii) a credit bid of CCM's secured debt outstanding under the
two Notes, the Appointment Costs and the advance under the Receiver's Certificate. The purchase price is estimated
to be approximately $3.744 million before the value of Assumed Liabilities which will include the continuation of the
employment of employees, if the offer is accepted.
12 The Receiver reviewed at length, in its Report and in counsel's factum, the calculation of the value of the credit bid.
Interest under both Notes was fixed at 15% per annum and was prepaid in full. The Receiver reported that if both Notes
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were repaid on May 3, 2012, the anticipated closing date, the effective annual rate of interest (taking into account all
costs which could be categorized as "interest") would be significantly higher than 15% per annum - 57.6% on the October
Note and 97.4% on the December Note. In order that the interest on the Notes considered for purposes of calculating
the value of the credit bid complied with the interest rate provisions of the Criminal Code, the Receiver informed CCM
that the amount of the secured indebtedness under the Notes eligible for the credit bid would have to be $103,500 less
than the face value of the Notes. As explained in detail in paragraphs 32 through to 39 of its factum, the Receiver is of
the view that such a reduction would result in a permissible effective annual interest rate under the December Note. The
resulting Stalking Horse Agreement reflected such a reduction.
13
The Stalking Horse Offer does not contain a break-fee, but it does contain a term that in the event the credit bid
is not the Successful Bid, then CCM will be entitled to reimbursement of its expenses up to a maximum of $75,000, or
approximately 2% of the value of the estimated purchase price. Such an amount, according to the Receiver, would fall
within the range of reasonable break fees and expense reimbursements approved in other cases, which have ranged from
1.8% to 5% of the value of the bid. 6
C. Analysis
14
Given the financial circumstances of Blutip and the lack of funding available to the Receiver to support the
company's operations during a lengthy sales process, I accept the Receiver's recommendation that a quick sales process is
required in order to optimize the prospects of securing the best price for the assets. Accordingly, the timeframe proposed
by the Receiver for the submission of qualifying bids and the conduct of the auction is reasonable. The marketing, bid
solicitation and bidding procedures proposed by the Receiver are likely to result in a fair, transparent and commercially
efficacious process in the circumstances.
15
In light of the reduction in the face value of the Notes required by the Receiver for the purposes of calculating
the value of the credit bid and the reasonable amount of the Expense Reimbursement, I approved the Stalking Horse
Agreement for the purposes requested by the Receiver. I accept the Receiver's assessment that in the circumstances
the terms of the Stalking Horse Offer, including the Expense Reimbursement, will not discourage a third party from
submitting an offer superior to the Stalking Horse Offer.
16
Also, as made clear in paragraphs 7 and 8 of the Bidding Procedures Order, the Stalking Horse Agreement is
deemed to be a Qualified Bid and is accepted solely for the purposes of CCM's right to participate in the auction. My
order did not approve the sale of Blutip's assets on the terms set out in the Stalking Horse Agreement. As the Receiver
indicated, the approval of the sale of Blutip's assets, whether to CCM or some other successful bidder, will be the subject
of a future motion to this Court. Such an approach is consistent with the practice of this Court. 7
17

For those reasons I approved the bidding procedures recommended by the Receiver.

IV. Priority of receiver's charges
18
Paragraphs 17 and 20 of the Appointment Order granted some priority for the Receiver's Charge and Receiver's
Borrowings Charge. However, as noted by the Receiver in section 3.1 of its First Report, because that hearing was
brought on an urgent, ex parte basis, priority over existing perfected security interests and statutory encumbrances was
not sought at that time. The Receiver now seeks such priority.
19
As previously noted, the Receiver reported that Blutip does not maintain any pension plans. In section 3.1 of its
Report the Receiver identified the persons served with notice of this motion: (i) parties with registered security interests
pursuant to the PPSA; (ii) those who have commenced legal proceedings against the Company; (iii) those who have
asserted claims in respect of intellectual property against the Company; (iv) the Company's landlord, and (v) standard
government agencies. Proof of such service was filed with the motion record. No person appeared on the return of the
motion to oppose the priority sought by the Receiver for its charges.
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20 Although the Receiver gave notice to affected parties six days in advance of this motion, not seven days as specified
in paragraph 31 of the Appointment Order, I was satisfied that secured creditors who would be materially affected by
the order had been given reasonable notice and an opportunity to make representations, as required by section 243(6)
of the BIA, that abridging the notice period by one day, as permitted by paragraph 31 of the Appointment Order, was
appropriate and fair in the circumstances, and I granted the priority charges sought by the Receiver.
21
I should note that the Appointment Order contains a standard "come-back clause" (para. 31). Recently, in First
Leaside Wealth Management Inc., Re, a proceeding under the CCAA, I wrote:
[49] In his recent decision in Timminco Limited (Re) ("Timminco I") Morawetz J. described the commercial reality
underpinning requests for Administration and D&O Charges in CCAA proceedings:
In my view, in the absence of the court granting the requested super priority and protection, the objectives
of the CCAA would be frustrated. It is not reasonable to expect that professionals will take the risk of not
being paid for their services, and that directors and officers will remain if placed in a compromised position
should the Timminco Entities continue CCAA proceedings without the requested protection. The outcome of
the failure to provide these respective groups with the requested protection would, in my view, result in the
overwhelming likelihood that the CCAA proceedings would come to an abrupt halt, followed, in all likelihood,
by bankruptcy proceedings.
...
[51] In my view, absent an express order to the contrary by the initial order applications judge, the issue of the
priorities enjoyed by administration, D&O and DIP lending charges should be finalized at the commencement of a
CCAA proceeding. Professional services are provided, and DIP funding is advanced, in reliance on super-priorities
contained in initial orders. To ensure the integrity, predictability and fairness of the CCAA process, certainty must
accompany the granting of such super-priority charges. When those important objectives of the CCAA process are
coupled with the Court of Appeal's holding that parties affected by such priority orders be given an opportunity to
raise any paramountcy issue, it strikes me that a judge hearing an initial order application should directly raise with
the parties the issue of the priority of the charges sought, including any possible issue of paramountcy in respect of
competing claims on the debtor's property based on provincial legislation. 8
22
In my view those comments regarding the need for certainty about the priority of charges for professional fees
or borrowings apply, with equal force, to priority charges sought by a receiver pursuant to section 243(6) of the BIA.
Certainty regarding the priority of administrative and borrowing charges is required as much in a receivership as in
proceedings under the CCAA or the proposal provisions of the BIA.
23
In the present case the issues of the priority of the Receiver's Charge and Receiver's Borrowings Charge were
deferred from the return of the initial application until notice could be given to affected parties. I have noted that Blutip
did not maintain pension plans. I have found that reasonable notice now has been given and no affected person appeared
to oppose the granting of the priority charges. Consequently, it is my intention that the Bidding Procedures Order
constitutes a final disposition of the issue of the priority of those charges (subject, of course, to any rights to appeal the
Bidding Procedures Order). I do not regard the presence of a "come-back clause" in the Appointment Order as leaving
the door open a crack for some subsequent challenge to the priorities granted by this order.
V. Approval of the Receiver's activities
24
The activities described by the Receiver in its First Report were reasonable and fell within its mandate, so I
approved them.
25

May I conclude by thanking Receiver's counsel for a most helpful factum.
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Motion granted.
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APPLICATION by insolvent corporations for extension of stay of proceedings and other relief to lead to potential
restructuring.
Fitzpatrick J.:
Introduction and Background
1
On December 7, 2015, I granted an initial order in favour of the petitioners, pursuant to the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended ("CCAA").
2
The "Walter Group" is a major exporter of metallurgical coal for the steel industry, with mines and operations in
the U.S., Canada and the U.K. The petitioners comprise part of the Canadian arm of the Walter Group and are known
as the "Walter Canada Group". The Canadian entities were acquired by the Walter Group only recently in 2011.
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3 The Canadian operations principally include the Brule and Willow Creek coal mines, located near Chetwynd, B.C.,
and the Wolverine coal mine, near Tumbler Ridge, B.C. The mine operations are conducted through various limited
partnerships. The petitioners include the Canadian parent holding company and the general partners of the partnerships.
Given the complex corporate structure of the Walter Canada Group, the initial order also included stay provisions
relating to the partnerships: Lehndorff General Partner Ltd., Re (1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div. [Commercial
List]); Forest & Marine Financial Corp., Re, 2009 BCCA 319 (B.C. C.A.) at para. 21.
4 The timing of the Canadian acquisition could not have been worse. Since 2011, the market for metallurgical coal has
fallen dramatically. This in turn led to financial difficulties in all three jurisdictions in which the Walter Group operated.
The three Canadian mines were placed in care and maintenance between April 2013 and June 2014. The mines remain
in this state today, at an estimated annual cost in excess of $16 million. Similarly, the U.K. mines were idled in 2015.
In July 2015, the U.S. companies in the Walter Group filed and sought creditor protection by filing a proceeding under
Chapter 11 of the U.S. Bankruptcy Code. It is my understanding that the U.S. entities have coal mining operations in
Alabama and West Virginia.
5
From the time of the granting of the initial order, it was apparent that the outcome of the U.S. proceedings would
have a substantial impact on the Walter Canada Group. A sales process completed in the U.S. proceeding is anticipated
to result in a transfer of the U.S. assets to a stalking horse bidder sometime early this year. This is significant because the
U.S. companies have historically supported the Canadian operations with funding and provided essential management
services. This is a relevant factor in terms of the proposed relief, as I will discuss below.
6 The Walter Canada Group faces various significant contingent liabilities. The various entities are liable under a 2011
credit agreement of approximately $22.6 million in undrawn letters of credit for post-mining reclamation obligations.
Estimated reclamation costs for all three mines exceed this amount. Further obligations potentially arise with respect to
the now laid-off employees of the Wolverine mine, who are represented by the United Steelworkers, Local 1-424 (the
"Union"). If these employees are not recalled before April 2016, the Wolverine partnership faces an estimated claim of
$11.3 million. As I will discuss below, an even more significant contingent liability has also recently been advanced.
7 This anticipated "parting of the ways" as between the U.S. and Canadian entities in turn prompted the filing of this
proceeding, which is intended to provide the petitioners with time to develop a restructuring plan. The principal goal of
that plan, as I will describe below, is to complete a going concern sale of the Canadian operations as soon as possible.
Fortunately, as of early December 2015, the Walter Canada Group has slightly in excess of US$40.5 million in cash
resources to fund the restructuring efforts. However, ongoing operating costs remain high and are now compounded
by the restructuring costs.
8
As was appropriate, the petitioners did not seek extensive orders on December 7, 2015, given the lack of service
on certain major stakeholders. A stay was granted on that date, together with other ancillary relief. KPMG Inc. was
appointed as the monitor (the "Monitor").
9
The petitioners now seek relief that will set them on a path to a potential restructuring; essentially, an equity and/
or debt restructuring or alternatively, a sale and liquidation of their assets. That relief includes approving a sale and
solicitation process and the appointment of further professionals to manage that process and complete other necessary
management functions. They also seek a key employee retention plan. Finally, the petitioners seek an extension of the
stay to early April 2016.
10
For obvious reasons, the financial and environmental issues associated with the coal mines loom large in this
matter. For that reason, the Walter Canada Group has engaged in discussions with the provincial regulators, being the
B.C. Ministry of Energy and Mines and the B.C. Ministry of the Environment, concerning the environmental issues and
the proposed restructuring plan. No issues arise from the regulators' perspective at this time in terms of the relief on this
application. Other stakeholders have responded to the application and contributed to the final terms of the relief sought.
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11

The stakeholders appearing on this application are largely supportive of the relief sought, save for two.

12
Firstly, the United Mine Workers of America 1974 Pension Plan and Trust (the "1974 Pension Plan") opposes
certain aspects of the relief sought as to who should be appointed to conduct the sales process.
13
The status of the 1974 Pension Plan arises from somewhat unusual circumstances. One of the U.S. entities, Jim
Walter Resources, Inc. ("JWR") is a party to a collective bargaining agreement with the 1974 Pension Plan (the "CBA").
In late December 2015, the U.S. bankruptcy court issued a decision that allowed JWR to reject the CBA. The court also
ordered that the sale of the U.S. assets would be free and clear of any liabilities under the CBA. As a result, the 1974
Pension Plan has filed a proof of claim in the U.S. proceedings advancing a contingent claim against JWR with respect
to a potential "withdrawal liability" under U.S. law of approximately US$900 million. The U.S. law in question is the
Employee Retirement Income Security Act of 1974, 29 USC § 101, as amended, which is commonly referred to as "ERISA".
14 The 1974 Pension Plan alleges that it is only a matter of time before JWR formally rejects the CBA. In that event,
the 1974 Pension Plan contends that ERISA provides that all companies under common control with JWR are jointly
and severally liable for this withdrawal liability, and that some of the entities in the Walter Canada Group come within
this provision.
15 It is apparent at this time that neither the Walter Canada Group nor the Monitor has had an opportunity to assess
the 1974 Pension Plan's contingent claim. No claims process has even been contemplated at this time. Nevertheless, the
standing of the 1974 Pension Plan to make submissions on this application is not seriously contested.
16
Secondly, the Union only opposes an extension of the stay of certain proceedings underway in this court and the
Labour Relations Board in relation to some of its employee claims, which it wishes to continue to litigate.
17
At the conclusion of the hearing, I granted the orders sought by the petitioners, with reasons to follow. Hence,
these reasons.
The Sale and Investment Solicitation Process ("SISP")
18
The proposed SISP has been developed by the Walter Canada Group in consultation with the Monitor. By this
process, bidders may submit a letter of intent or bid for a restructuring, recapitalization or other form of reorganization
of the business and affairs of the Walter Canada Group as a going concern, or a purchase of any or all equity interests
held by Walter Energy Canada. Alternatively, any bid may relate to a purchase of all or substantially all, or any portion
of the Walter Canada Group assets (including the Brule, Willow Creek and Wolverine mines).
19
It is intended that the SISP will be led by a chief restructuring officer (the "CRO"), implemented by a financial
advisor (both as discussed below) and supervised by the Monitor.
20
Approvals of SISPs are a common feature in CCAA restructuring proceedings. The Walter Canada Group refers
to CCM Master Qualified Fund Ltd. v. blutip Power Technologies Ltd., 2012 ONSC 1750 (Ont. S.C.J. [Commercial List]).
At para. 6, Brown J. (as he then was) stated that in reviewing a proposed sale process, the court should consider:
(i) the fairness, transparency and integrity of the proposed process;
(ii) the commercial efficacy of the proposed process in light of the specific circumstances facing the receiver; and,
(iii) whether the sales process will optimize the chances, in the particular circumstances, of securing the best
possible price for the assets up for sale.
21
Although the court in CCM Master Qualified Fund was considering a sales process proposed by a receiver, I
agree that these factors are also applicable when assessing the reasonableness of a proposed sales process in a CCAA
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proceeding: see PCAS Patient Care Automation Services Inc., Re, 2012 ONSC 2840 (Ont. S.C.J. [Commercial List]) at
paras. 17-19.
22 In this case, the proposed timelines would see a deadline of March 18 for letters of intent, due diligence thereafter
with a bid deadline of May 27 and a target closing date of June 30, 2016. In my view, the timeline is reasonable,
particularly with regard to the need to move as quickly as possible to preserve cash resources pending a sale or investment;
or, in the worst case scenario, to allow the Walter Canada Group to close the mines permanently. There is sufficient
flexibility built into the SISP to allow the person conducting it to amend these deadlines if the circumstances justify it.
23
The SISP proposed here is consistent with similar sales processes approved in other Canadian insolvency
proceedings. In addition, I agree with the Monitor's assessment that the SISP represents the best opportunity for the
Walter Canada Group to successfully restructure as a going concern, if such an opportunity should arise.
24 No stakeholder, including the 1974 Pension Plan, opposed this relief. All concerned recognize the need to monetize, if
possible, the assets held by the Walter Canada Group. I conclude that the proposed SISP is reasonable and it is approved.
Appointment of Financial Advisor and CRO
25
The more contentious issues are who should conduct the SISP and manage the operations of the Walter Canada
Group pending a transaction and what their compensation should be.
26 The Walter Canada Group seeks the appointment of a financial advisor and CRO to assist with the implementation
of the SISP.
27
In restructuring proceedings it is not unusual that professionals are engaged to advance the restructuring where
the existing management is either unable or unwilling to bring the required expertise to bear. In such circumstances,
courts have granted enhanced powers to the monitor; otherwise, the appointment of a CRO and/or financial advisor
can be considered.
28
A consideration of this issue requires some context in terms of the current governance status of the Walter
Canada Group. At present, there is only one remaining director, who is based in West Virginia. The petitioners'
counsel does not anticipate his long-term involvement in these proceedings and expects he will resign once the U.S. sale
completes. Similarly, the petitioners have been largely instructed to date by William Harvey. Mr. Harvey is the executive
vice-president and chief financial officer of Walter Energy Canada Holdings, Inc., one of the petitioners. He lives in
Birmingham, Alabama. As with the director, the petitioners' counsel expects him to resign in the near future.
29
The only other high level employee does reside in British Columbia, but his expertise is more toward operational
matters, particularly regarding environmental and regulatory issues.
30
Accordingly, there is a legitimate risk that the Walter Canada Group ship may become rudderless in the midst
of these proceedings and most significantly, in the midst of the very important sales and solicitation process. This risk
is exacerbated by the fact that the management support traditionally provided by the U.S. entities will not be provided
after the sale of the U.S. assets. Significant work must be done to effect a transition of those shared services in order
to allow the Canadian operations to continue running smoothly. It is anticipated that the CRO will play a key role in
assisting in this transition of the shared services.
31
In these circumstances, I am satisfied that professional advisors are not just desirable, but indeed necessary,
in order to have a chance for a successful restructuring. Both appointments ensure that the SISP will be implemented
by professionals who will enhance the likelihood that it generates maximum value for the Walter Canada Group's
stakeholders. In addition, the appointment of a CRO will allow the Canadian operations to continue in an orderly
fashion, pending a transaction.
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32
The proposal is to retain PJT Partners LP ("PJT") as a financial advisor and investment banker to implement the
SISP. PJT is a natural choice given that it had already been retained in the context of the U.S. proceedings to market the
Walter Group's assets, which of course indirectly included the Walter Canada Group's assets. As such, PJT is familiar
with the assets in this jurisdiction, knowledge that will no doubt be of great assistance in respect of the SISP.
33
In addition, the proposal is to retain BlueTree Advisors Inc. as the CRO, by which it would provide the services
of William E. Aziz. Mr. Aziz is a well-known figure in the Canadian insolvency community; in particular, he is well
known for having provided chief restructuring services in other proceedings (see for example 8440522 Canada Inc., Re,
2013 ONSC 6167 (Ont. S.C.J. [Commercial List]) at para. 17). No question arises as to his extensive qualifications to
fulfil this role.
34
The materials as to how Mr. Aziz was selected were somewhat thin, which raised some concerns from the 1974
Pension Plan as to the appropriateness of his involvement. However, after submissions by the petitioners' counsel, I am
satisfied that there was a thorough consideration of potential candidates and their particular qualifications to undertake
what will no doubt be a time-consuming and complex assignment. In that regard, I accept the recommendations of the
petitioners that Mr. Aziz is the most qualified candidate.
35 The Monitor was involved in the process by which PJT and BlueTree/Mr. Aziz were selected. It has reviewed both
proposals and supports that both PJT and BlueTree are necessary appointments that will result in the Walter Canada
Group obtaining the necessary expertise to proceed with its restructuring efforts. In that sense, such appointments fulfill
the requirements of being "appropriate", in the sense that that expertise will assist the debtor in achieving the objectives
of the CCAA: see s. 11; ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd., 2007 SKQB 121 (Sask.
Q.B.) at para. 19.
36
The 1974 Pension Plan does not mount any serious argument against the need for such appointments, other than
to note that the costs of these retainers will result in a very expensive process going forward. The matter of PJT and the
CRO's compensation was the subject of some negative comment by the 1974 Pension Plan. However, the 1974 Pension
Plan did not suggest any alternate way of proceeding with the SISP and the operations generally. When pressed by the
Court on the subject, the 1974 Pension Plan acknowledged that time was of the essence in implementing the SISP and it
did not contend that a further delay was warranted to canvas other options.
37
PJT is to receive a monthly work fee of US$100,000, although some savings are achieved since this amount will
not be charged until the completion of the U.S. sale. In addition, PJT will receive a capital raising fee based on the
different types of financing that might be arranged. Lastly, PJT is entitled to a transaction or success fee, based on the
consideration received from any transaction.
38
At the outset of the application, the proposed compensation for the CRO was similar to that of PJT. The CRO
was to obtain a monthly work fee of US$75,000. In addition, the CRO was to receive a transaction or success fee based
on the consideration received from any transaction. After further consideration by the petitioners and BlueTree, this
proposed compensation was subsequently renegotiated so as to limit the success fee to $1 million upon the happening of
a "triggering event" (essentially, a recapitalization, refinancing, acquisition or sale of assets or liabilities).
39
To secure the success fees of PJT and the CRO, the Walter Canada Group seeks a charge of up to a maximum of
$10 million, with each being secured to a limit of half that amount. Any other fees payable by the Walter Canada Group
to PJT and the CRO would be secured by the Administration Charge granted in the initial order.
40

The jurisdiction to grant charges for such professional fees is found in s. 11.52 of the CCAA:
11.52(1) On notice to the secured creditors who are likely to be affected by the security or charge, the court may
make an order declaring that all or part of the property of a debtor company is subject to a security or charge — in
an amount that the court considers appropriate — in respect of the fees and expenses of
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(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the
monitor in the performance of the monitor's duties;
(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under
this Act; and
(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that
the security or charge is necessary for their effective participation in proceedings under this Act.
41
In U.S. Steel Canada Inc., Re, 2014 ONSC 6145 (Ont. S.C.J.) at para. 22, Justice Wilton-Siegel commented on
the necessity of such a charge in a restructuring, as it is usually required to ensure the involvement of these professionals
and achieve the best possible outcome for the stakeholders. I concur in that sentiment here, as the involvement of PJT
and BlueTree is premised on this charge being granted.
42 In Canwest Publishing Inc./Publications Canwest Inc., Re, 2010 ONSC 222 (Ont. S.C.J. [Commercial List]) at para.
54, Justice Pepall (as she then was) set out a non-exhaustive list of factors to consider when determining whether the
proposed compensation is appropriate and whether charges should be granted for that compensation:
(a) the size and complexity of the businesses being restructured;
(b) the proposed role of the beneficiaries of the charge;
(c) whether there is an unwarranted duplication of roles;
(d) whether the quantum of the proposed charge appears to be fair and reasonable;
(e) the position of the secured creditors likely to be affected by the charge; and
(f) the position of the Monitor.
43
I am satisfied that the Walter Canada Group's assets and operations are significantly complex so as to justify
both these appointments and the proposed compensation. I have already referred to the significant regulatory and
environmental issues that arise. In addition, relevant employment issues are already present. Any transaction relating to
these assets and operations will be anything but straightforward.
44
The factors relating to the proposed role of the professionals and whether there is unwarranted duplication can
be addressed at the same time. As conceded by the petitioners' and Monitor's counsel, there will undoubtedly be some
duplication with the involvement of the Monitor, PJT and the CRO. However, the issue is whether there is unwarranted
duplication of effort. I am satisfied that the process has been crafted in a fashion that recognizes the respective roles of
these professionals but also allows for a coordinated effort that will assist each of them in achieving their specific goals.
Each has a distinct focus and I would expect that their joint enterprise will produce a better result overall.
45
Any consideration of compensation will inevitably be driven by the particular facts that arise in the proceedings
in issue. Even so, I have not been referred to any material that indicates that the proposed compensation and charge in
favour of PJT and the CRO are inconsistent with compensation structures and protections approved in other similarly
complex insolvency proceedings. In that regard, I accept the petitioners' submissions that the task ahead justifies both
the amount of the fees to be charged and the protections afforded by the charge. In short, I find that the proposed
compensation is fair and reasonable in these circumstances.
46
The secured creditors likely to be affected by the charges for PJT and the CRO's fees have been given notice and
do not oppose the relief being sought.
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47
Finally, the Monitor is of the view that the agreed compensation of PJT and the CRO and the charge in their
favour are appropriate.
48 In summary, all circumstances support the relief sought. Accordingly, I conclude that it is appropriate to appoint
the CRO and approve the engagement of PJT on the terms sought. In addition, I grant a charge in favour of PJT and
the CRO to a maximum of $10 million to secure their compensation beyond the monthly work fees, subject to the
Administration Charge, the Director's Charge and the KERP Charge (as discussed below).
Key Employee Retention Plan ("KERP")
49
The Walter Canada Group also seeks approval of a KERP, for what it describes as a "key" employee needed to
maintain the Canadian operations while the SISP is being conducted. In addition, Mr. Harvey states that this employee
has specific information which the CRO, PJT and the Monitor will need to draw on during the implementation of the
SISP.
50 The detailed terms of the KERP are contained in a letter attached to Mr. Harvey's affidavit #3 sworn December 31,
2015. In the course of submissions, the Walter Canada Group sought an order to seal this affidavit, on the basis that the
affidavit and attached exhibit contained sensitive information, being the identity of the employee and the compensation
proposed to be paid to him.
51 I was satisfied that a sealing order should be granted with respect to this affidavit, based on the potential disclosure
of this personal information to the public: see Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41
(S.C.C.) at para. 53; Sahlin v. Nature Trust of British Columbia Inc., 2010 BCCA 516 (B.C. C.A. [In Chambers]) at para.
6. A sealing order was granted on January 5, 2016.
52
The proposed KERP must be considered in the context of earlier events. This individual was to receive a
retention bonus from the U.S. entities; however, this amount is now not likely to be paid. In addition, just prior to the
commencement of these proceedings, this person was given a salary increase to reflect his additional responsibilities,
including those arising from the loss of support and the shared services from the U.S. entities. This new salary level has
not been disclosed to the court or the stakeholders.
53
The Walter Canada Group has proposed that this employee be paid a retention bonus on the occurrence of
a "triggering event", provided he remains an active employee providing management and other services. The defined
triggering events are such that the retention bonus is likely to be paid whatever the outcome might be. In addition, to
secure the payment of the KERP to this employee, Walter Energy Canada seeks a charge up to the maximum amount
of the retention bonus.
54 The amount of the retention bonus is large. It has been disclosed in the sealed affidavit but has not been disclosed
to certain stakeholders, including the 1974 Pension Plan. The Monitor states in its report:
The combination of the salary increase and proposed retention bonus ... were designed to replace the retention
bonus previously promised to the KERP Participant by Walter Energy U.S.
55 I did not understand the submissions of the 1974 Pension Plan to be that the granting of a KERP for this employee
was inappropriate. Rather, the concern related to the amount of the retention bonus, which is to be considered in the
context of the earlier salary raise. At the end of the day, the 1974 Pension Plan was content to leave a consideration of
the level of compensation to the Court, given the sealing of the affidavit.
56
The authority to approve a KERP is found in the courts' general statutory jurisdiction under s. 11 of the CCAA
to grant relief if "appropriate": see U.S. Steel Canada at para. 27.
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57 As noted by the court in Timminco Ltd., Re, 2012 ONSC 506 (Ont. S.C.J. [Commercial List]) at para. 72, KERPs
have been approved in numerous insolvency proceedings, particularly where the retention of certain employees was
deemed critical to a successful restructuring.
58
Factors to be considered by the court in approving a KERP will vary from case to case, but some factors will
generally be present. See for example, Grant Forest Products Inc., Re (2009), 57 C.B.R. (5th) 128 (Ont. S.C.J. [Commercial
List]); and U.S. Steel Canada at paras. 28-33.
59

I will discuss those factors and the relevant evidence on this application, as follows:
a) Is this employee important to the restructuring process?: In its report, the Monitor states that this employee is the
most senior remaining executive in the Walter Canada Group, with extensive knowledge of its assets and operations.
He was involved in the development of the Wolverine mine and has extensive knowledge of all three mines. He also
has strong relationships in the communities in which the mines are located, with the Group's suppliers and with the
regulatory authorities. In that sense, this person's expertise will enhance the efforts of the other professionals to be
involved, including PJT, the CRO and the Monitor: U.S. Steel at para. 28;
b) Does the employee have specialized knowledge that cannot be easily replaced?: I accept that the background and
expertise of this employee is such that it would be virtually impossible to replace him if he left the employ of the
Walter Canada Group: U.S. Steel at para. 29;
c) Will the employee consider other employment options if the KERP is not approved?: There is no evidence here
on this point, but I presume that the KERP is more a prophylactic measure, rather than a reactionary one. In any
event, this is but one factor and I would adopt the comments of Justice Newbould in Grant Forest Products at paras.
13-15, that a "potential" loss of this person's employment is a factor to be considered;
d) Was the KERP developed through a consultative process involving the Monitor and other professionals?: The
Monitor has reviewed the proposed KERP, but does not appear to have been involved in the process. Mr. Harvey
confirms the business decision of the Walter Canada Group to raise this employee's salary and propose the KERP.
The business judgment of the board and management is entitled to some deference in these circumstances: Grant
Forest Products at para. 18; U.S. Steel Canada at para. 31; and
e) Does the Monitor support the KERP and a charge?: The answer to this question is a resounding "yes". As to the
amount, the Monitor notes that the amount of the retention bonus is at the "high end" of other KERP amounts
of which it is aware. However, the Monitor supports the KERP amount even in light of the earlier salary increase
and after considering the value and type of assets under this person's supervision and the critical nature of his
involvement in the restructuring. As this Court's officer, the views of the Monitor are also entitled to considerable
deference by this Court: U.S. Steel at para. 32.

60 In summary, the petitioners' counsel described the involvement of this individual in the CCAA restructuring process
as "essential" or "critical". These sentiments are echoed by the Monitor, who supports the proposed KERP and charge to
secure it. The Monitor's report states that this individual's ongoing employment will be "highly beneficial" to the Walter
Canada Group's restructuring efforts, and that this employee is "critical" to the care and maintenance operations at the
mines, the transitioning of the shared services from the U.S. and finally, assisting with efforts under the SISP.
61
What I take from these submissions is that a loss of this person's expertise either now or during the course of the
CCAA process would be extremely detrimental to the chances of a successful restructuring. In my view, it is more than
evident that there is serious risk to the stakeholders if this person does not remain engaged in the process. Such a result
would be directly opposed to the objectives of the CCAA. I find that such relief is appropriate and therefore, the KERP
and charge to secure the KERP are approved.
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Cash Collateralization / Intercompany Charge
62 Pursuant to the initial order, the Walter Canada Group was authorized and directed to cash collateralize all letters
of credit secured by the 2011 credit agreement within 15 days of any demand to do so from the administrative agent,
Morgan Stanley Senior Funding Inc. ("Morgan Stanley"). This order was made on the basis of representations by the
Monitor's counsel that it had obtained a legal opinion that the security held by Morgan Stanley was valid and enforceable
against the Walter Canada Group.
63
On December 9, 2015, Morgan Stanley demanded the cash collateralization of approximately $22.6 million of
undrawn letters of credit. On December 21, 2015, Morgan Stanley requested that the Walter Canada Group enter into
a cash collateral agreement (the "Cash Collateral Agreement") to formalize these arrangements.
64
The Walter Canada Group seeks the approval of the Cash Collateral Agreement, which provides for the
establishment of a bank account containing the cash collateral and confirms Morgan Stanley's pre-filing first-ranking
security interest in the cash in the bank account. The cash collateralization is intended to relate to letters of credit issued
on behalf of Brule Coal Partnership, Walter Canadian Coal Partnership, Wolverine Coal Partnership and Willow Creek
Coal Partnership. However, only the Brule Coal Partnership has sufficient cash to collateralize all these letters of credit.
65 Accordingly, the Walter Canada Group seeks an intercompany charge in favour of Brule Coal Partnership, and any
member of the Walter Canada Group, to the extent that a member of the Walter Canada Group makes any payment or
incurs or discharges any obligation on behalf of any other member of the Walter Canada Group in respect of obligations
under the letters of credit. The intercompany charge is proposed to rank behind all of the other court-ordered charges
granted in these proceedings, including the charges for PJT and the CRO and the KERP.
66

No objection is raised in respect of this relief. The Monitor is of the view that the intercompany charge is appropriate.

67
In my view, this relief is simply a formalization of the earlier authorization regarding the trusting up of these
contingent obligations. On that basis, I approve the Cash Collateral Agreement. I also approve the intercompany charge
in favour of the Brule Coal Partnership, on the basis that it is necessary to preserve the status quo as between the various
members of the Walter Canada Group who will potentially benefit from the use of this Partnership's funds. Such a
charge will, as stated by the Monitor, protect the interests of creditors as against the individual entities within the Walter
Canada Group.
Stay Extension
68 In order to implement the SISP, and further its restructuring efforts in general, the Walter Canada Group is seeking
an extension of the stay and other relief granted in the initial order until April 5, 2016.
69
Section 11.02(2) and (3) of the CCAA authorizes the court to make an order extending a stay of proceedings
granted in the initial application. In this case, the evidence, together with the conclusions of the Monitor, support that
an extension is appropriate and that the petitioners are acting in good faith and with due diligence. No stakeholder has
suggested otherwise.
70 As noted above, it is anticipated that the Walter Canada Group will have sufficient liquidity to continue operating
throughout the requested stay period.
71
Further, as the Phase 1 deadline in the SISP is March 18 2016, an extension of the stay until April 5, 2016 will
provide sufficient time for PJT to solicit, and the CRO (in consultation with the Monitor and PJT) to consider, any
letters of intent. At that time, the process may continue to Phase 2 of the SISP, if the CRO, in consultation with the
Monitor and PJT, deems it advisable. In any event, at the time of the next court date, there will be a formal update to
the court and the stakeholders on the progress under the SISP.
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72
The only issue relating to the extension of the stay arises from the submissions of the Union, who represents the
employees at the Wolverine mine owned and operated by the Wolverine Coal Partnership ("Wolverine LP"). The Union
wishes to continue with certain outstanding legal proceedings outstanding against Wolverine LP, as follows:
a) In June 2015, the B.C. Labour Relations Board (the "Board") found that Wolverine LP was in breach of s. 54 of
the Labour Relations Code, R.S.B.C. 1996, c. 224 (the "Code"). The Board ordered Wolverine LP to pay $771,378.70
into trust by way of remedy. This was estimated to be the amount of damages owed by Wolverine LP, but the Union
took the position that further amounts are owed. In any event, this amount was paid and is currently held in trust;
b) In November 2015, Wolverine LP filed a proceeding in this court seeking a judicial review of the Board's decision
on the s. 54 issue. As a result, the final determination of the damages arising from the Code breach has not yet
occurred and may never occur if Wolverine LP succeeds in its judicial review; and
c) Following layoffs in April 2014, the Union claimed that a "northern allowance" was payable by Wolverine LP to
the employees, including those on layoff. This claim was rejected at arbitration, and upheld on review at the Board.
In February 2015, the Union filed a proceeding in this court seeking a judicial review of the Board's decision.
73 The Union's counsel has referred me to my earlier decision in Yukon Zinc Corp., Re, 2015 BCSC 1961 (B.C. S.C.).
There, I summarized the principles that govern applications by a creditor to lift the stay of proceedings to litigate claims:
[26] There is also no controversy concerning the principles which govern applications by creditors under the CCAA
to lift the stay of proceedings to litigate claims in other courts or forums, other than by the procedures in place in
the restructuring proceedings:
a) the lifting of the stay is discretionary: Canwest Global Communications Corp., 2011 ONSC 2215, at
paras. 19, 27;
b) there are no statutory guidelines and the applicant faces a "very heavy onus" in making such an
application: Canwest Global Communications Corp. (Re) (2009), 61 C.B.R. (5th) 200, at para. 32, 183
A.C.W.S. (3d) (Ont. S.C.J.) ("Canwest (2009)"), as applied in Azure Dynamics Corporation (Re), 2012
BCSC 781, at para. 5 and 505396 B.C. Ltd. (Re), 2013 BCSC 1580, at para. 19;
c) there are no set circumstances where a stay will or will not be lifted, although examples of situations
where the courts have lifted stay orders are set out in Canwest (2009) at para. 33;
d) relevant factors will include the status of the CCAA proceedings and what impact the lifting of the
stay will have on the proceedings. The court may consider whether there are sound reasons for doing so
consistent with the objectives of the CCAA, including a consideration of the relative prejudice to parties
and, where relevant, the merits of the proposed action: Canwest (2009) at para. 32;
e) particularly where the issue is one which is engaged by a claims process in place, it must be remembered
that one of the objectives of the CCAA is to promote a streamlined process to determine claims that reduces
expense and delay; and
f) as an overarching consideration, the court must consider whether it is in the interests of justice to lift
the stay: Canwest (2009); Azure Dynamics at para. 28.
74 I concluded that the Union had not met the "heavy onus" on it to justify the lifting of the stay to allow these various
proceedings to continue. My specific reasons are:
a) The Union argues that the materials are essentially already assembled and that these judicial reviews can be
scheduled for short chambers matters. As such, the Union argues that there is "minimal prejudice" to Wolverine LP.
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While this may be so, proceeding with these matters will inevitably detract both managerial and legal focus from the
primary task at hand, namely to implement the SISP, and as such, potentially interfere with the restructuring efforts;
b) The Union argues that any purchaser of Wolverine LP's mine will inherit outstanding employee obligations
pursuant to the Code. Accordingly, the Union argues that it will be more attractive to a buyer for the mine to have
all outstanding employee claims resolved. Again, while this may come to pass, such an argument presupposes an
outcome that is anything less than clear at this time. Such a rationale is clearly premature;
c) The Union argues that it is unable to distribute the $771,378.70 to its members until Wolverine LP's judicial
review is addressed. Frankly, I see this delay as the only real prejudice to the Union members. However, on the
other hand, one might argue that the Union members are in a favourable position with these monies being held in
trust as opposed to being unsecured creditors of Wolverine. In any event, the Union's claim to these monies has not
yet been determined and arises from a dispute that dates back to April 2014. Therefore, there is no settled liability
that would allow such payment to be made; and
d) The Union claims that these matters must be determined "in any event" and that they should be determined
"sooner rather than later". However, the outcome of the SISP may significantly affect what recovery any creditor
may hope to achieve in this restructuring. In the happy circumstance where there will be monies to distribute, I
expect that a claims process will be implemented to determine valid claims, not only in respect of the Union's claims,
but all creditors.
75
In summary, there is nothing to elevate the Union's claims such that it is imperative that they be determined
now. There is nothing to justify the distraction and expense of proceeding with these actions to the detriment of the
restructuring efforts. If it should come to pass that monies will be distributed to creditors, such as the Union, then I
expect that the usual claims process will be implemented to decide the validity of those claims.
76 In the meantime, if it becomes necessary to determine the validity of these claims quickly (such as to clarify potential
successor claims for a purchaser), the Union will be at liberty to renew its application to lift the stay for that purpose.
77

Accordingly, I grant an extension of the stay of proceedings and other ancillary relief until April 5, 2016.
Application granted.

End of Document
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and Marlwood Golf & Country Club Inc., Respondent
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Judgment: June 22, 2015
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Counsel: Wojtek Jaskiewicz, Bobby H. Sachdeva for Receiver, BDO Canada Limited
Anthony O'Brien for Applicant
R. Graham Phoenix for T.P.C.@Marlwood Inc.
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Subject: Contracts; Corporate and Commercial; Insolvency; Property
Related Abridgment Classifications
Debtors and creditors
VII Receivers
VII.6 Conduct and liability of receiver
VII.6.a General conduct of receiver
Real property
VII Mortgages
VII.5 Redemption
VII.5.d When redemption available
VII.5.d.iv Miscellaneous
Table of Authorities
Cases considered by Newbould J.:
Ron Handelman Investments Ltd. v. Mass Properties Inc. (2009), 2009 CarswellOnt 4257, 55 C.B.R. (5th) 271 (Ont.
S.C.J. [Commercial List]) — considered
Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321, 4 O.R. (3d) 1, 1991
CarswellOnt 205 (Ont. C.A.) — followed
MOTION by receiver to approve sale of property; MOTION by mortgagor for permission to redeem mortgage.
Newbould J.:
1
The receiver moved for approval of a sale transaction in which an 18 hole golf course property in Wasaga Beach
was sold to a purchaser named the Smardenka Group and then assigned to T.P.C.@Marlwood Inc. The approval was
opposed by the respondent, the first mortgagee of the property, who now wishes to redeem the first mortgage and has
brought a motion for that relief. At the conclusion of the hearing I granted the motion of the receiver approving the sale
and dismissed the motion by the respondent, with reasons to follow. These are my reasons.
2
Marlwood was operated by Trilinks Golf Limited in conjunction with another golf course in Wasaga Beach
called the Links at New England Village. Marlwood, Trilinks and the Links are all related and owned by Baywood
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Homes Partnership. The receiver was advised that Trilinks and Baywood were experiencing cash flow difficulties in 2014.
Baywood entered into an agreement under which a third party named Simmons took possession of Marlwood late in
the 2014 golf season and operated the golf course. During the winter of 2014-15 Marlwood and Simmons had a falling
out and no utilities were paid.
3
The first mortgage by Marlwood to BDC was made in 2007 for $2.6 million. It went into default on July 31, 2014.
Demand by BDC on the first mortgage was made on October 9, 2014.
4
On February 17, 2015 BDC applied for the appointment of a receiver of the property of Marlwood. By that date
there were no services to the Marlwood clubhouse and all leased golf carts and turf equipment had been removed by the
lessors as payments for leased equipment and utilities had not been made. The golf course superintendent had also not
been paid. Simmonds had offered memberships for 2015 to the members of Marlwood and money from the members
who accepted had been deposited into a Marlwood account.
5 On February 17, 2015 Justice Spence adjourned the BDC application for the appointment of a receiver to March 3,
2015 and appointed BDO as a monitor of the property of Marlwood. On March 3, 2015 Justice McEwen continued the
appointment of BDO as monitor, ordered a $25,000 forbearance fee to be paid by Marlwood and ordered that Marlwood
sign a consent to the appointment of a receiver to be held in escrow until March 31, 2015 subject to terms including the
right of BDC to act on the consent if the second mortgagee failed to consent by May 6, 2015 to the terms of a refinancing
of the first mortgage proposed by Toronto Capital Corp.
6
The second mortgagee is Romspen Investment Corporation which holds a mortgage for $55 million registered
on July 9, 2014. It is a collateral mortgage and part of a larger security package in which Romspen has first mortgage
security over several other pieces of land including adjacent development land and another golf course. Romspen failed
to consent to the refinancing of the BDC first mortgage by May 6, 2015. Accordingly BDO was appointed receiver of
the property on May 12, 2015. Marlwood did not oppose the appointment of BDO as receiver. In its motion material
before me, Marlwood requested an order setting aside the receivership order, but this was abandoned at the hearing.
7 The order appointing BDO as receiver authorized it to market the property. BDO determined that if it marketed the
property quickly, it might be able to complete a sale of the assets by early June allowing a purchaser to operate the course
during the busiest summer months of July and August. While it would have been possible for the receiver to operate the
course for play during the sales process, it believed that the costs of doing so would not be recovered by income taken
in before a sale could be achieved.
8 The receiver undertook a sales process. It is described in detail in the receiver's report at paras. 29 to 36. I am satisfied
that it was a reasonable sales process and that the property was sufficiently exposed to the market for a reasonable period
of time to enable prospective bidders to assess the property and bid for it. Marlwood contends that the property was not
listed through a "real estate agent experienced in golf courses". There is no evidence that such a real estate agent exists
in the market or that such an agent would have achieved any better result than the receiver did. The receiver advertised
twice in the Globe and Mail, local newspapers and online. It also engaged a Canadian firm with expertise in the golf
industry which provided an electronic notice of the sale to approximately 4,000 industry parties drawn from its own data
base. The sales process resulted in 60 enquiries. Twenty-two persons signed confidentiality agreements and obtained
access to the receiver's data room. Two offers were received.
9
Marlwood contends that the sale was an improvident sale. I cannot so find based on the evidence. BDC obtained
an appraisal from an accredited appraiser with an effective date of February 9, 2015. BDO obtained its own appraisal
from an accredited appraiser with an effective date of February 24, 2015. The bid from the successful purchaser is very
favourable compared to the appraisals. The appraisals appear to be thorough and well supported. The appraisers each
opined that the highest and best use of the property was as a golf course.
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10
Marlwood complains that it did not have access to the sale agreement or to the appraisals obtained by BDC
and BDO. The sale agreement and appraisals have been filed under seal, as is usual in the Commercial List, in case any
approved sale fails to close and the property must be again exposed to the market place. The integrity of any future
sales process would be jeopardized if these documents were available to any future bidders. Marlwood had no special
right to these documents. The receiver declined to provide these documents to Marlwood and I cannot quarrel with that
decision. Indeed, Mr. Ralph Canonaco, a director of Marlwood and together with his brother Tony Canonaco the two
principals of Marlwood, filed an affidavit in which he referred to the down payment on the sale and had no concern
estimating the purchase price based on the amount of the deposit. This was not helpful to the process in the event that
the sale were to fall through. In my view, the Sierra Club test has been met to require the documents to be filed under
seal until the sales process has been completed and a sale to the successful purchaser has been completed.
11
Mr. Canonaco asserted in his affidavit that the Marlwood assets should be valued at approximately $2 million,
much higher than his estimate of the sale price. There is no cogent evidence from him as to how he arrived at a $2 million
value, nor have any appraisals been provided on behalf of Marlwood to support it. I do not accept his assertions of
value as being in any way reliable.
12 I am satisfied that the sales process carried out by BDO in the circumstances was reasonable and appropriate and
meets the test of the Soundair principles in Royal Bank v. Soundair Corp. (1991), 4 O.R. (3d) 1 (Ont. C.A.).
13 Marlwood moved for an order permitting it to redeem the first mortgage. On June 9, 2015 BDC provided a mortgage
discharge statement stating that the amount outstanding was $2,129,477, inclusive of principal, interest and costs of BDC
incurred in enforcing its mortgage, including expected receiver costs. At the hearing, counsel for Marlwood stated that
he had a certified cheque in hand to pay that amount. In all of the circumstances, I declined to permit the first mortgage
to be redeemed. The essential reason is that it would upset the integrity of sales process undertaken by the receiver.
14
In its affidavit material sworn June 15, 2015, BDC takes the position that it supports the sale to the Smardenka
Group. In argument, counsel for BDC said BDC believes in the court sales process but took no position on whether
Marlwood should be entitled to redeem its mortgage. While it was not said, the fact that BDC would get less on the sale
of the property than if its mortgage were immediately redeemed, may mean that BDC is satisfied that Marlwood and
any guarantors would be good for the shortfall on the mortgage covenant.
15
Immediately after the appointment of the receiver, the principals of Marlwood told the receiver that it wished to
redeem the BDC mortgage. The earlier proceedings in which the application to appoint a receiver had been adjourned
featured some offer of financing from Toronto Capital Corp. that Romspen had not consented to. In mid-March,
Marlwood advised it was in the process of arranging financing and the receiver provided an estimate of the amount
required to redeem. However no redemption at that time took place.
16
During the currency of the sales process, the receiver was advised that the principals of Marlwood had reached a
conditional agreement with BDC for an assignment of the BDC security. The receiver understood that this information
had been communicated as fact within the local community by the principals of Marlwood and the receiver received
many inquiries regarding the return of the golf course to Marlwood. Some parties interested in the assets of Marlwood
asked the receiver about the rumours that Marlwood was going to take back its assets and what effect that would have
on the sale process. The receiver believes that based on conversations with interested parties, a number of potential
purchasers did not make bids because of the rumours of redemption and the activities of the principals of Marlwood.
An e-mail from one interested party to the receiver of May 6, 2015 is troubling. It refers to threats from Mr. Ralph
Canonaco that led to the third party backing away from a bid as he viewed the sales process as tainted. Mr. Canonaco
did not deny this in his affidavit.
17
The receiver established May 8, 2015 as the deadline for bids to be submitted. On that day, just prior to the
bid deadline of 12:00 noon, the receiver was advised by counsel for BDC that they had been contacted by counsel for
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Toronto Capital Corp., Marlwood's mortgage consultant, that funds were in place to redeem the mortgage. By this date
the bid from both bidders, including the winning bid from the Smardenka Group, had been received. The bids were
irrevocable until 5 p.m. on May 13, 2015 and after acceptance of the winning bidder, that bidder had 15 days to complete
due diligence.
18 On May 13, 2015 at 10:45 am counsel for BDC advised the receiver that the deal with Toronto Capital Corp. was
officially dead and that the solicitor for the investor group had been directed to return the funds to his clients. On that
day the receiver contacted the two bidders and requested improved bids. The improved bids were received and on May
15, 2015 the bid by the Smardenka Group was accepted.
19
Mr. Alex Smardenka received what he described as two unsolicited visits. The first was from an Eva Ricci and
Ralph Canonaco on May 31, 2015. Mr. Smardenka said that Mr. Canonaco strongly suggested that it was in their best
interest to forge a partnership with him for the golf course or that Mr. Canonaco and his legal team would put a swift
end to the Smardenka purchase of the golf course and that Mr. Canonaco would again be the owner. Mr. Smardenka
took this as a threat. The second was the next day on June 1, 2015 from a Michael Sannella and a person named Frank
who said they were from Toronto Capital Corp. working on behalf of Mr. Canonaco. They insisted that Mr. Smardenka
enter into a partnership with Mr. Canonaco or that the Smardenka purchase of the golf course would not happen. Mr.
Smardenka said he was rattled by their threats and so suggested they put their offer on paper for his lawyer to review.
They said that this would not be proper in the eyes of the court and so refused to provide any offer. Mr. Sannella also
said that for the deal to work Mr. Smardenka must hire his son for $150,000 per year and that his job would be to
redevelop the golf course into residential. Mr. Sannella said that Baywood was not in the golf course business but in the
land development business and that they would reclaim Marlwood with or without Mr. Smardenka. Mr. Smardenka
recorded the visits in an e-mail to the receiver on June 1, 2015.
20 On June 2, 2015 the solicitors for BDO wrote by e-mail to Mr. Canonaco and Mr. Sannella of Toronto Capital Corp.
and advised that the visits to Mr. Smardenka were a deliberate interference with the receiver's mandate and were designed
to disrupt the receiver's intended action to sell the golf course. They suggested that the recipients of the e-mail feel free
to have their lawyers get in touch if they wished to discuss the matter. No response to the e-mail was received back.
21
Mr. Canonaco admits he called and met with Mr. Smardenka. He puts a different light on it. He says that he
presented Mr. Smardenka with an opportunity of a joint venture. He said at no material time was it his intention to
undermine the receiver's efforts. He says that at the time, he disagreed with the receiver's plans to sell Marlwood to a third
party and he believed that by working together with the purchaser, the affected stakeholders, being BDC, the receiver,
Mr. Smardenka and Marlwood's shareholders and guarantors could benefit. He denies threatening Mr. Smardenka.
22
There has been no cross-examination on the affidavits of Mr. Smardenka or Mr. Canonaco and I hesitate to say
too much about the evidence of the visit from Mr. Canonaco to Mr. Smardenka. I note, however, that no evidence from
Eva Ricci was provided about that meeting to deny what Mr. Smardenka has stated took place. Even on Mr. Canonaco's
version of his visit to Mr. Smardenka, it is an indication that Mr. Canonaco was prepared to interfere in the sales process.
He could have waited until the sale closed and then approached Mr. Smardenka. It is clear from his affidavit that Mr.
Canonaco was against the receiver selling the property to a third party.
23
I accept the evidence of Mr. Smardenka as to what took place on June 1, 2015 in the visit from Mr. Sannella of
Toronto Capital Corp. Neither Mr. Sannella nor Frank Mondelli of Toronto Capital Corp. gave any evidence denying
what Mr. Smardenka says happened, and Mr. Canonaco did not say anything in his affidavit about the visit by Mr.
Sannella or deny that Mr. Sannella was speaking for him. In his affidavit, Mr. Canonaco just said that when he met
with Mr. Smardenka, he told him that Michael Sannella and Frank Mondelli of Toronto Capital Corp. would be calling
to discuss the matter further. I take it from the evidence that Messrs Sannella and Mondelli were speaking on behalf
of Mr. Canonaco. The threats made by them to Mr. Smardenka indicate a complete interference with the sales process
undertaken by the receiver and indicate a lack of good faith on the part of Mr. Canonaco and Toronto Capital Corp.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

4

Business Development Bank of Canada v. Marlwood Golf..., 2015 ONSC 3909,...
2015 ONSC 3909, 2015 CarswellOnt 9453, 255 A.C.W.S. (3d) 896, 27 C.B.R. (6th) 166

24 At the hearing, counsel for Marlwood said that he had in his possession a certified cheque signed by the solicitors
of Toronto Capital Corp. for the amount to redeem the BDO mortgage. He said that Romspen, the second mortgage,
now was prepared to consent to the new financing. What caused the change from May 13, 2015 when Toronto Capital
Corp. had said that the deal was dead was not explained by any evidence, nor was any evidence provided as to why any
problems with the earlier Toronto Capital Corp. endeavours to provide financing to redeem the mortgage could not
have been solved before the sales process was to be completed. The mortgage had been in default for nearly one year
and, when Toronto Capital Corp. announced on May 13, 2015 that the refinancing was dead, the receiver was justified
in completing the sales process and selling the property.
25
A mortgagee has no automatic right to redeem in these circumstances. In another case involving a mortgagee
who on a motion to approve a receiver's sale applied for the right to redeem the mortgage in default, Ron Handelman
Investments Ltd. v. Mass Properties Inc. [2009 CarswellOnt 4257 (Ont. S.C.J. [Commercial List])], Pepall J. (as she then
was) denied the request to redeem. Her statements in that case are completely apt to the present situation. After referring
to the terms of the receivership order, which were the same as in this case, she stated:
22 In the face of these provisions, Ms. Singh does not have an automatic right to redeem. A mockery would be
made of the practice and procedures relating to receivership sales if redemption were permitted at this stage of the
proceedings. A receiver would spend time and money securing an agreement of purchase and sale that was, as is
common place, subject to Court approval, and for the benefit of all stakeholders, only for there to be a redemption
by a mortgagee at the last minute. This could act as a potential chill on securing the best offer and be to the overall
detriment of stakeholders.
26
While the primary concern of a receiver is the protecting of the interests of creditors, a secondary but important
consideration is the integrity of the process by which the sale is effected. See Galligan J.A. in Soundair. Moreover, the
interests of a purchaser in a property run sales process by a receiver are to be considered. In B&M Handelman Pepall
J. also stated:
27 The Receiver considered the interests of all parties. As Galligan J.A. stated in Soundair, it is well established
that the primary interest is that of the creditors of the debtor but other persons' interests require consideration as
well. This may include the interests of a purchaser such as Mr. Bharwalia who has negotiated an agreement with
a Court appointed receiver.
27
In this case, the sales process was properly run. Redemption of its mortgage by Marlwood in these circumstances
would interfere with the integrity of that process. I also find that the respondent has not established that it has come
to court with clean hands entitling it to the order sought permitting it to redeem its mortgage. The respondent has not
acted in good faith.
28
In the circumstances, it is appropriate that the sale to the Smardenka Group and assigned to T.P.C.@Marlwood
Inc. be approved and that the motion by the respondent Marlwood to redeem the first mortgage be dismissed.
Receiver's motion granted; mortgagor's motion dismissed.

End of Document
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Endorsement of Justice Grace
Court File No. 35-1842432T
March 22, 2018

D. Magisano for the Receiver
D. Reason for the Caisse Populaire
D. Freiheit for the Appellant, G.I. Farms Inc.
Frank Porrone in person
1.

At the outset Mr. Freiheit made an oral motion to be removed as counsel for G.I. Farms

(the “Company”) with its consent. That motion was granted.
2.

He also asked that the motion be adjourned to allow the Company to retain other

counsel. The name of Stephen Yoker was mentioned. He is counsel of record for the Company
on a pre-receivership piece of litigation. However, he has not been retained by the Company on
this matter.
3.

Mr. Porrone advises that he has contacted a large number of firms but none have been

willing or able to act citing conflicts or workload considerations.
4.

In my view many of the issues cannot wait and must be dealt with today. I say that for

these reasons:

5.

(a)

the Company’s principal asset is 2980 Talbot Road South, Kingsville. It contains,
among other things, a partially completed greenhouse and a residence occupied
by Mr. Porrone, his spouse and their children (the “Home”);

(b)

the Company is not generating any revenue;

(c)

the Receiver has fully utilized its existing borrowing power;

(d)

a December 14, 2017 agreement of purchase and sale (“APS”) entered into by
the Company as seller and 8040478 Canada Limited (“804”) as purchaser on the
eve of the receivership did not close on March 15, 2018 as scheduled;

(e)

the transaction was – to put it bluntly – problematic from day 1. A stake has now
been put through its heart.

I have carefully reviewed the Receiver’s First Report dated March 15, 2018, and the

Appendices.

I have carefully reviewed the Confidential Brief as well, the affidavit of Peter

-2Sciortino of Caisse Populaire sworn March 20, 2018 and the Receiver’s factum and brief of
authorities.
6.

I have also listened to Mr. Porrone who maintains that here has been about $4 million of

damage to the greenhouse post receivership. He asks that the Receiver be required to repair
same as a pre-condition to sale. That allegation is a hotly contested one. While a live issue it
(the nature, extent, timing and dollar value of the alleged damage or responsibility for same), the
Receiver does not have an obligation to affect those repairs before sale.
7.

No reason has been advanced for deferring a sales process or conducting it in a manner

other than as the Receiver proposes. In the circumstances, the relief sought in the following
paragraphs of the Receiver’s Amended Notice of Motion is granted:

8.

(a)

(i) to the extent of the Proposed Sale Process described in paras. 90-102.
Approval of the balance of the activities of the Receiver is adjourned to the next
court attendance to allow the Company yet more time to seek new counsel.

(a)

(ii) – the sealing order is essential to the Receiver’s attempt to obtain a bona fide
offer from a person who is not privy to information that would not ordinarily be
available to a third party purchaser;

(a)

(iii) – it is imperative that the Receiver have additional funding available : see
Appendix PP to and para 128 of the Receiver’s First Report;

(a)

(iv) – the appointment of BDO Canada Limited as Monitor of the Company has
been subsumed in the December 20, 2013 Receivership Order and is no longer
practically necessary in relation to any of the other entities named as defendants.

The Receiver’s requests for relief as set forth in paragraphs (a)(iv) and (a)(vii) is

adjourned to the next attendance.

I simply note that 2286514 Ontario Inc. (referred to as

2286513 Ontario Inc. in the amended notice of motion), is a company seemingly controlled by
Chrystie Porrone, Frank Porrone’s spouse. That company did not appear today and has not
responded to the Receiver’s allegations.
9.

I turn to the final two issues that were the subject of submissions: (i) an amount of

$15,000 which was retained by Mr. Freiheit’s firm Lion Law from the $50,000 non-refundable
deposit paid by 804 and (ii) the Receiver’s request for an order requiring the occupants of the
Home to vacate it by no later than April 15, 2018.
10.

It is not completely clear when Lion Law received the $50,000 non-refundable deposit

from 804. The APA was signed by 804 on December 8 and accepted by the Company on
December 14, 2017.

-311.

The motion for the appointment of a receiver was argued on December 15, 2017 and the

order was granted on December 20, 2017.
12.

As I told the Company’s former counsel during today’s attendance nothing should have

been done with any portion of the deposit without prior communication with and approval of the
Monitor or Receiver (as the case was at the relevant time) or, failing approval, the court.
13.

The court has and often will exercise the jurisdiction to allow a company to retain and

pay counsel from funds sought by a receivership order:

The Corporation of the City of

Peterborough v. Kawartha Native Housing Society Inc., (2001), 104 O.R. (3d) 38 (C.A.) at
paras. 31, 32, 39, 40.
14.

Permission, rather than forgiveness, should have been sought. Former counsel says

that about $9,000 remains in trust.

The balance has been applied on account of post-

receivership fees and expenses. A copy of the account(s) rendered or to be rendered to the
Company shall be provided to the Receiver within 14 days (privileged information may be
redacted) along with the remaining funds without prejudice to the right of future counsel to seek
from the Receiver and failing agreement, the court, a retainer for future work.
15.

Insofar as Lion Law is concerned the court’s expectation is this: any deduction shall

relate to post-receivership fees or disbursements attributable to the Company only and, of
course, the principle of reasonableness applies.
16.

I turn to the vacant possession issue. In my view, it is clear that the Receiver can

demand vacant possession on thirty days’ written notice and that the Porrone family are
obligated to comply: para. 6(d).
17.

Even if I am wrong, the court has jurisdiction to make the order sought: para. 4. The

Home stands on land registered in the name of the Company.
18.

Given the history told by the Receiver and the e-mails attached as Appendices L,

through S, Z, GG and emails passed up today sent March 15, 2018, I wanted to satisfy myself
that the request was made on a considered business basis and not to punish Mr. Porrone for
conduct the Receiver characterizes as uncooperative or obstructive.
19.

Having considered the material and having heard submissions, I accept that there is an

understandable and compelling rationale. The property is one asset. A prospective purchaser

-4will want to have full, ready and unimpeded access to all of it – the land, buildings, any other
structures, and tangible personal property.
20.

Furthermore, the Receiver has good reason to fear the unknown – face to face

communication between a prospective purchaser and Mr. Porrone. The relationship has been a
poor one. Blame need not be attributed. Differences of opinion are plentiful, long-standing and
deep rooted.
21.

In the circumstances and unless otherwise agreed to by the parties in writing, Frank

Porrone, Chrystie Porrone, their children and any other occupant of the Home shall vacate
same by no later than 6 p.m. on Monday, April 23, 2018. In the meantime, they shall fully
comply with paragraphs 5 through 7 of the Receivership Order.

Further, they shall not

communicate, directly or indirectly (that includes by electronic means or through a solicitor) with
any prospective purchaser unless permission has been obtained, in advance, from the Receiver
in writing.
22.

While not seized of the entire matter, I will make myself available when in London to deal

with any issues arising from the implementation of the orders made.
Grace, J.
5102539.1

CAISSE POPULAIRE POINT-AUXROCHES-TECUMESH INC.
Plaintiff

and

G.I. FARMS INC. et al.

Court File No.: 35-1842432T

Defendants

ONTARIO
SUPERIOR COURT OF JUSTICE
IN BANKRUPTCY AND INSOLVENCY
Proceeding commenced at LONDON

BOOK OF AUTHORITIES OF BDO CANADA
LIMITED, IN ITS CAPACITY AS COURT
APPOINTED RECEIVER OF G.I. FARMS INC.
(RETURNABLE JUNE 28, 2018)

LERNERS LLP
130 Adelaide Street West, Suite 2400
Toronto, ON M5H 3P5
Domenico Magisano LS#: 45725E
Tel: 416.601.4121
Fax: 416.601.4123
E-mail: dmagisano@lerners.ca
Christopher Shorey LS#: 70135B
Tel: 416.601.2389
Fax: 416.867.2448
E-mail: cshorey@lerners.ca
Lawyers for BDO Canada Limited, in its capacity
as Court Appointed Receiver of G.I. Farms Inc.
5181466.1

