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INTRODUCTION 

1. On March 5, 2019, ATB Financial, formerly Alberta Treasury Branches, ("ATB") sought and 

obtained an Order (the "Receivership Order") of this Honourable Court appointing Hardie & 

Kelly Inc. ("H&K") as receiver (the "Receiver") of the assets, undertakings and properties of 

Eagles Quay Properties Inc. ("EQPI" or "Eagles Quay"). 

2. Paragraph 2 of the Receivership Order transfers Action Number 1703-10923 from the Judicial 

Centre of Edmonton to the Judicial Centre of Calgary in Action Number 1901-06628. 

3. On May 6, 2019, the Receiver filed its First Report in connection with: 

(a) Outlining its activities in attempting to obtain the Records of EQPI in order to exercise its 

duties under the Receivership Order, ultimately leading the Receiver to seek an Order of 

the Court compelling Eagles Quay Properties Inc., Frank Layton, Q.C. ("Mr. Layton") and 

Frank P. Layton Professional Corporation to provide the Receiver with the Records 

required to exercise such duties; and 

(b) Seeking and obtaining the approval of the terms of a proposed sales and listing agreement 

with Mr. Jim Jardine ("Mr. Jardine") of Trilliant Real Estate Group. 

4. On May 16, 2019, the Receiver filed the following additional materials: 

(a) a First Confidential Supplement to the First Report (the "First Confidential Supplement 

to the First Report") providing commercially sensitive information as it relates to the 

results of a request for listing proposal process administered by the Receiver whereby the 

Receiver sought and obtained proposals from three firms seeking to act as the Receiver's 

listing agent. As this First Confidential Supplement contained commercially sensitive 

information, as it relates to the ultimate value likely to be derived from a sale of the EQPI 

Properties (as defined and discussed below) the Receiver sought and obtained an order 

sealing such reports for a period of three months from the date of the closing of any ultimate 

sale of the last of the EQPI Properties. 

(b) A Second Confidential Supplement to the First Report (the "Second Confidential 

Supplement to the First Report") putting additional correspondence as between the 

Receiver and Mr. Layton which was not before the Court in response to Mr. Layton's 

correspondence to the Receiver. As the Second Confidential Supplement to the First 

Report contained personal information, the Receiver sought and obtain an order sealing the 

Second Confidential Supplement to the First Report. 
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5. On May 16, 2019, Mr. Justice C.M. Jones of this Honourable Court granted an Order (the 

"Compelling and Listing Order"), inter alias 

(a) Approving a sales and listing process as outlined in the First Report; 

(b) Ordering Frank Layton, Frank P. Layton Professional Corp., and any other individual or 

entity in possession of the Records to turn them over to the Receiver within five days of 

being served with a copy of the Compelling and Listing Order. 

6. On June 30, 2020, pursuant to a merger of H&K with BDO Canada Limited ("BDO"), Madam 

Justice K.M. Homer, of this Honourable Court granted an Order substituting H&K with BDO as 

Receiver, with the effect that references to the Receiver herein shall refer to both H&K and BDO 

in such capacity. 

7. The purpose of this second report of the Receiver (the "Second Report") is to provide this 

Honourable Court with: 

(a) An overview of EQPI and its material identified creditors; 

(b) The activities of the Receiver subsequent to the First Report; 

(c) Details of material communications as between the Receiver and Mr. Layton, both directly 

and through legal counsel, or through the Receiver's sales agent, Mr. Jardine; 

(d) The status of the sales process being administered by the Receiver through Mr. Jardine, 

together with the Receiver's application for an approval process for the sale of individual 

lots owned by EQPI and approval of a specific purchase and sale agreement as between 

the Receiver and Shauna and Michael Garrow (the "Purchaser") for one of the lots (the 

"Property") that make up the EQPI Properties (as defined below); and 

(e) Details of certain restrictive covenants registered against title to the EQPI Properties and 

the resulting impact of such covenants on the Receiver's efforts to market and sell the EQPI 

Properties, together with details of the Receiver's proposal to mitigate such impact. 

8. Capitalized terms not defined in this Second Report are as defined in the Receivership Order, the 

First Report or the Affidavit of Travis Wojtowicz (the "Initial Affidavit") sworn on February 25, 

2019 and filed in these proceedings. 

9. A copy of the Receivership Order, the Receiver's First Report, the Initial Affidavit and other 

relevant documents pertaining to these receivership proceedings are available on the Receiver's 

website at https:lh•elieffromdebt.caleagles-quay.
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10. All references to currency are in Canadian dollars unless otherwise noted. 

TERMS OF REFERENCE 

11. In preparing this Second Report, the Receiver has relied upon a review of publicly available 

information, information from ATB and discussions with former management of EQPI 

("Management"). The Receiver has not audited, reviewed, or otherwise attempted to verify the 

accuracy or completeness of such information and accordingly, the Receiver expresses no opinion 

or other form of assurance in respect of such information contained in this report. 

BACKGROUND 

12. The substantive asset of Eagles Quay is 11 individual real-estate lots in a fully serviced 

development located on the northwest shore of Sylvan Lake, Alberta (the "EQPI Properties"). 

13. Marketing materials previously prepared by Eagles Quay notes several attractive qualities 

pertaining to the EQPI Properties: 

(a) Each fully treed lot is a minimum of 0.75 acres, some with lakefront access and lake views 

from each estate lot; 

(b) Lake access with a private dock was to be available to each lot owner; 

(c) Lakeshore access for all residents through two stairways to the water's edge; 

(d) Services are installed to each lot line at no cost to purchaser; and 

(e) Design features of the properties include walking trails, outdoor benches, picnic tables and 

a park. 

14. A corporate search of Eagles Quay dated February 14, 2019 shows that Mr. Frank Layton is the 

sole director of Eagles Quay and Frank P. Layton Professional Corporation owns 100% of its voting 

shares. 

CREDITORS 

15. While the books and records of EQPI are incomplete, the Receiver understands that other than 

ATB; Mr. Layton and Frank P. Layton Professional Corporation are the only other substantial 

creditors. 
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ATB Financial 

16. The Initial Affidavit stated that as of February 20, 2019, the total indebtedness owing by Eagles 

Quay to ATB was approximately $6,577,535, together with accruing interest, legal and other costs 

and expenses incurred in respect of the credit agreement. 

17. Based on an updated payout statement, the Receiver understands that the outstanding ATB 

indebtedness under the EQPI loan agreements as at August 7, 2020 is approximately $7,026,843. 

Frank P Layton Professional Corporation /Frank Layton, Q.C. 

18. The Receiver understands from discussions with Mr. Layton that both Frank P. Layton Professional 

Corporation and Mr. Layton in his personal capacity may also be significant unsecured creditors 

(as well as equity holders) of Eagles Quay. 

ACTIVITIES OF THE RECEIVER SUBSEQUENT TO THE FIRST REPORT 

Review of books and records 

19. In consultation with Mr. Jardine, the Receiver has reviewed the books and records provided by Mr. 

Layton in response to the Compelling and Listing Order; together with those obtained from a review 

of publicly available sources, in particular the restrictive covenants as discussed below. 

Entering into Receiver's Facility 

20. The Receiver has borrowed $25,000 from ATB pursuant to the Receiver's Borrowings Charge as 

provided in the Receivership Order, with the proceeds substantially used towards the payment of 

outstanding property taxes. 

Marketing of the EQPI Properties 

21. The Receiver has held continued discussions with Mr. Jardine as it pertains to his continued 

marketing of the EQPI Properties, including the extension of the terms of the listing agreement on 

substantially similar terms to August 31, 2020. 

22. In addition to Mr. Jardine's direct marketing of the EQPI Properties, the Receiver has marketed the 

EQPI Properties to contacts known to be active in the acquisition of real estate properties, as well 

as posting the acquisition opportunity to its "Assets for Sale" section of its website. 
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Meetings and discussions with Mr. Layton 

23. As discussed in more detail herein, the Receiver corresponded and held discussions with Mr. 

Layton, both directly and through legal counsel. In addition, Mr. Jardine, as the Receiver's sales 

agent also made several attempts to obtain more information pertaining to the EQPI Properties, 

particularly the implementation of the architectural guidelines in order to respond to enquiries 

posed by potential purchasers and as discussed more fully below. 

Discussions with Stakeholders 

24. The Receiver has held discussions with other stakeholders including, ATB and the County of 

Lacombe. 

STATUS OF THE SALES PROCESS 

25. As outlined in the First Report, the Receiver selected Mr. Jardine as its listing agent following a 

request for listing proposal process whereby it sought proposals from three proposed listing agents, 

with two listing agents understood to have experience in the Sylvan Lake area and one understood 

to have experience in marketing commercial real estate, including development properties in rural 

Alberta. 

26. The Receiver has been marketing the EQPI Properties through the Court approved listing agreement 

with Mr. Jardine (as extended) and has received numerous formal and informal expressions of 

interest, which it has summarized in its Confidential Supplement to the Second Report to be filed 

concurrent with the filing of this Second Report. Given that the specific results of the sales process 

thus far as summarized in the Confidential Supplement to the Second Report would relate to the 

ultimate value likely to be derived from a sale of the EQPI Properties, the Receiver will be 

respectfully requesting and recommending that this Confidential Supplement to the Second Report 

be sealed for a period of 60 days from the date of closing of any final sale of the last of the EQPI 

Properties, in the event that this Honourable Court grants such future relief. 

27. The Receiver has received feedback through Mr. Jardine from potential purchasers that the material 

uncertainty surrounding the timeline, cost and implementation standards and methodology of the 

Architectural Guidelines, as defined and discussed below, which are effectively controlled by Mr. 

Layton and are registered on title to the EQPI Properties, have created a material impediment to the 

sales process being administered by the Receiver. 
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28. Notwithstanding the uncertainty surrounding the architectural guidelines matter discussed herein, 

the Receiver has entered into a conditional purchase and sale agreement, and anticipates entering 

into further individual transactions for the sale of individual EQPI lots and it is seeking the approval 

of this Honourable Court for an Order (the "Closing Process Order") that provides the Receiver 

with the authority to enter into purchase and sale agreements with individual purchasers for the sale 

of individual lots, provided that the sale prices (the "Minimum Transaction Values") are set at an 

amount equal to, or above, the amount set out in the Confidential Supplement to the Second Report. 

29. Given the commercial sensitivities of the Minimum Transaction Values for which the Receiver 

proposes to be authorized to transact at, and the irreparable prejudice caused by disclosure of same, 

the Receiver will be seeking an Order sealing the Confidential Supplement to the Second Report 

for a period of 60 days from the date of closing of the final sale of the last of the EQPI Properties. 

30. The Closing Process Order for which the Receiver is seeking the approval of this Honourable Court 

would operate substantially as follows: 

(a) Subsequent to entering into a conditional purchase and sale agreement for an individual 

lot, counsel for the Receiver would apply on an ex parte basis, for a vesting order to affect 

the closing of any conditional purchase and sale agreements; and 

(b) Provided that counsel to the Receiver confirms with the Court that the sale price pursuant 

to the conditional purchase and sale agreement is equal to, or in excess of, the Minimum 

Transaction Value, the Court shall grant a vesting order substantially in the form of 

Schedule "A" to the Closing Process Order in order to effect the closing of any transaction 

that the Receiver has, or may enter into, with any persons for the purchase of a lot. 

Communication with ATB 

31. The Receiver has discussed the Closing Process Order and the Minimum Transaction Values with 

ATB as lender under the Receiver's Borrowings and the senior secured lender and understands that 

ATB is supportive of the relief sought. 

RESTRICTIVE COVENANTS 

32. A review of a sample land title for one of the individual EQPI lots reveals the following registered 

Restrictive Covenants, which appear to be registered against all titles with the restrictive covenants 

composed of two primary components as follows: 

(a) architectural guidelines (Instrument 082064434); 

(b) wastewater and water system restrictions (Instrument 072726277) 
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Architectural Guidelines 

33. The Receiver has attached as Appendix "A", a copy of a restrictive covenant registered against title 

to the EQPI Properties through instrument 082064434 pertaining to architectural guidelines (the 

"Architectural Guidelines"), certain salient details of which are discussed below. 

(a) Frank P. Layton and Carol A. Layton (collectively, the "Developer") are jointly listed as 

the registered Owners of the Dominant Lands and the Servient Lands situate in Lacombe 

County; 

(b) The Developer intends to impose a scheme of mutually enforceable restrictions with 

respect to the use and improvements of the Lands and Buildings thereon in order to 

preserve the integrity of the Subdivision; 

(c) The architectural consultant (the "Architectural Consultant") appointed under the 

Architectural Guidelines is Katherine Ball of KB Design Ltd.; 

(d) The restrictive covenant setting out the Architectural Guidelines was executed on February 

4, 2008 and registered on title on February 9, 2008; 

(e) EQPI became the registered owner of all of the Dominant Lands and Servient Lands of all 

of the EQPI Properties on December 5, 2011; 

34. The Architectural Guidelines are described as being the mechanism that will encourage richly 

detailed homes which are suited for the stately sized lots in the community, thereby achieving the 

highest possible standard of visual appeal and provide restrictions and required pre-approvals as to 

minimum house size, colour schemes, elevations, garage size and driveway composition, 

landscaping, etc. 

35. The Architectural Guidelines note that home plans will be reviewed in terms of the adherence to 

the Architectural Guidelines as detailed therein and that Eagles Quay and the Architectural 

Consultant may require certain modifications to house plans, elevations and/or specifications where 

it is felt modifications are required to take advantage of unique lot characteristics or to conform to 

the overall objectives of these guidelines and the development of The Properties of Eagle Quay 

community. 

36. The Architectural Guidelines note that applicants may provide alternative details to those outlined 

in the Architectural Guidelines, but they must demonstrate that conformity to the overall objectives 

for the quality of the area is being maintained. The acceptability of such alternatives shall be 

determined by the Architectural Consultant acting in its sole, absolute and unfettered discretion. 
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37. The Architectural Consultant in the Architectural Guidelines is to be appointed by the Developer 

from time to time and failing appointment of or upon the vacancy of such architectural consultant, 

Eagles Quay shall be the architectural consultant. 

38. The Agent has attempted to establish communications with the Ms. Ball as the Architectural 

Consultant on a number of occasions commencing in August of 2019. The Architectural Consultant 

has not once responded to the Agent or provided any confirmation that Ms. Ball remains engaged 

as the Architectural Consultant. 

39. Legal counsel to the Receiver has also attempted to contact Ms. Ball but received no response to 

date. Prior to this application on August 11, 2020, legal counsel to the Receiver attempted to send 

the correspondence (the "Ball Fax Correspondence") attached hereto as Appendix "B" to Ms. Ball 

via fax at the contact information provided in the Architectural Guidelines. No response has yet 

been received to the Fax Correspondence. 

40. Legal counsel to the Receiver has not been able to locate any other contact information for Ms. Ball 

but did find an entry on Linkedin which seems to indicate that Ms. Ball is currently residing in 

Nanaimo, British Columbia. A copy of the screenshot from Linkedln page is attached as Appendix 

"C" to this Second Report. 

41. After the Agent was unable to establish contact with the Architectural Consultant in 2019, the 

Receiver engaged in communications with Mr. Layton regarding the role of Architectural 

Consultant and who was currently fulfilling that role in respect of the EQPI Properties, as outlined 

in more detail below. 

COMMUNICATIONS WITH MR. LAYTON 

42. The Receiver had previously summarized in its First Report extensive correspondence with Mr. 

Layton and put forward additional correspondence through its Second Confidential Supplement to 

the First Report. 

43. Included in the Second Confidential Supplement to the First Report was correspondence that is 

referred to in this Second Report, and has been redacted to preserve certain confidential and 

commercially sensitive information contained therein but is otherwise summarized and reproduced 

as follows: 

(a) May 13, 2019 — Correspondence from Mr. Layton to the Receiver (the "May 13 Layton 

Correspondence", a copy of which is attached as Appendix "D", inter alia: 

i. Advising of his difficulty in obtaining counsel given his schedule; 
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ii. Referencing pre-receivership settlement discussions and purported agreements 

with ATB; and 

iii. Advising that it was Mr. Layton's position that it was against the interests of all 

EQPI stakeholders for the Receiver to be involved in the market place and to be 

speaking to realtors, and further, that the EQPI stakeholders are of the position that 

they have a legal priority above ATB and do not want the Receiver to market the 

lands. 

44. Subsequent to the date of the First Report, the Receiver and Mr. Jardine had continued 

correspondence with Mr. Layton, certain of the salient correspondence to the within application is 

summarized below with copies of the material correspondence also attached through the referenced 

appendices: 

(a) May 22, 2019 — Correspondence from Mr. Layton to the Receiver ("May 22 Layton 

Correspondence"), a copy of which is attached as Appendix "E", with such 

correspondence inter alia: 

i. Addressing his inability to attend at Court or obtain counsel given his involvement 

in other court matters; 

ii. Referencing pre-receivership discussions and purported agreements with ATB 

purportedly affecting the priority of ATB's legal rights, together with a request for 

the Receiver and its counsel to attend to Eagles Quay to discuss Mr. Layton's legal 

position; and 

iii. Discussing the previous attempts to meet at the EQPI Premises and suggesting a 

meeting on May 27, 2019 or a call on May 24, 2019. 

(b) May 22, 2019 — Additional correspondence from Mr. Layton to the Receiver ("May 22 

Second Layton Correspondence"), a copy of which is attached as Appendix "F", whereby 

Mr. Layton, inter alia: 

i. Referenced his inability to be at court on May 16, 2019; 

ii. Put forth "Alternative Resolution Proposals" to settle the indebtedness with ATB, 

certain of such settlements are inclusive of the settlement of obligations of the 

Guarantors, together with claims to damages owing by ATB; 

iii. Disagreed with the purported low valuations attributed by the Receiver to the EQPI 

lots; and 
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iv. Attempted to confirm his understanding that no further steps would be taken with 

respect to the Receivership while discussions for an "Alternate Resolution 

Proposal" were taking place. 

(c) May 22, 2019 — Correspondence from the Receiver to Mr. Layton ("May 22 Receiver 

Correspondence"), a copy of which is attached as Appendix "G", inter alia: 

i. Confirming its availability for a call on May 24, 2019; and 

ii. Reiterating the requirement for the delivery of the books and records and that the 

Receiver does not need to meet in person to obtain such books and records, as we 

could coordinate delivery. 

(d) May 24, 2019 — Correspondence from the Receiver to Mr. Layton ("May 24 Receiver 

Correspondence"), a copy of which is attached as Appendix "H", whereby the Receiver 

inter alia: 

i. Confirmed that H&K acts only in its capacity as Receiver of EQPI and has no 

authority to resolve or settle matters arising between Frank Layton, Carol Layton 

and ATB, therefore he would need to provide any proposed resolution directly to 

ATB or its legal counsel. 

ii. Referenced the Receiver's May 16, 2019 application, noting that it was made in 

accordance with service requirements and that the Receiver had also previously 

communicated its intention to seek court approval of a sales and marketing process 

on numerous occasions. 

iii. Reiterated that Mr. Jardine was quite familiar with the EQPI Properties and that he 

was available to meet with Mr. Layton on the afternoon of May 27, 2019, noting 

that the meeting must only deal with updating Mr. Jardine's knowledge of the 

property, to the extent required, and there should be no discussions regarding any 

of the disputes between ATB, Frank and Carol Layton and EQPI. 

iv. Reiterated the requirements for the delivery of the books and records as required 

pursuant to both the Receivership Order and the Compelling and Listing Order and 

specifically noting that we anticipate that the provision of the EQPI financial 

statements alone will not satisfy this requirement. 
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v. Stated that the Receiver's counsel has considered Mr. Layton's comments with 

respect to the pre-receivership discussions and purported agreements with ATB and 

do not believe they have any effect on the validity and enforceability of the ATB 

security over ATB but if he has concerns, he should be making an application to 

the Court to seek any relief that he believes he is entitled to, noting that the 

distribution of sales proceeds to ATB will be subject to a further application before 

the Court for which he will be provided notice in accordance with the applicable 

rules. 

vi. Advised that the Receiver will be marketing the EQPI Properties imminently in 

accordance with the Compelling and Listing Order granted by the Court, therefore 

if he believes that the Receiver does not have the ability to market and sell the 

EQPI Properties his remedy is to immediately seek relief from the Court by filing 

and serving an application on the Receiver. 

(e) Between May 26 and June 13, 2019 — Correspondence between Mr. Layton, Mr. Jardine 

and the Receiver with a copy to the Receiver attempting to coordinate a meeting between 

Mr. Layton and Mr. Jardine (the "Layton, Jardine, Receiver email trail"), a copy of 

which is attached as Appendix "I", substantially containing the following emails: 

i. May 26, 2019 email from Mr. Layton to Mr. Jardine with a copy to the Receiver 

advising that he now had some matters to be completed with the Receiver, 

therefore he would have to reschedule the planned attendance for later that week 

and that he would contact Mr. Jardine to reschedule a day and time. 

ii. May 29 Email from Mr. Layton to Mr. Jardine with a copy to the Receiver advising 

that Mr. Layton could meet Mr. Jardine at Eagles Quay Sunday (June 2) at 2:00 

p.m. 

iii. May 30, 2019 — Correspondence from Mr. Jardine to Mr. Layton with a copy to 

the Receiver confirming that Sunday at 2:00 works for Mr. Jardine 

iv. May 31, 2019 — Correspondence from Mr. Layton to Mr. Jardine with a copy to 

the Receiver advising that Mr. Layton has a very full schedule and was therefore 

now unable to meet on Sunday as he had proposed, advising that he would like to 

get to Eagles Quay to meet this week and he would contact Mr. Jardine as soon as 

possible to set a time to them to meet as documented in the; 
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v. June 1, 2019 — Correspondence from Mr. Jardine to Mr. Layton with a copy to the 

Receiver advising that other than Tuesday morning, he was available any other day 

that week; 

vi. June 13, 2019 — Correspondence from the Receiver to Mr. Layton with a copy to 

Mr. Jardine asking if Mr. Layton anticipated having time to meet with Mr. Jardine 

in the next short while as the Receiver understood that no contact had been made 

with Mr. Jardine since Mr. Layton's May 31st correspondence; 

(f) May 27, 2019 - Mr. Layton provided certain books and records of EQPI in compliance with 

the Compelling and Listing Order, including covering correspondence; 

(g) July 30, 2019 — Mr. Jardine sends Mr. Layton a follow-up email (the "July 30 Jardine 

Correspondence") enquiring of the timeline and cost for architectural approval (a copy of 

which is attached as Appendix "J") and determines that Mr. Layton is away from the office 

until August 19, 2019, potentially without a means of being reached and to which the 

Receiver understands said email was never responded to; 

(h) August 2, 2019 — Receiver correspondence to Mr. Layton's assistant, in response to 

correspondence sent earlier that day, with a copy to Mr. Layton and Mr. Jardine (the 

"August 2 Receiver Correspondence"), a copy of which is attached as Appendix "K", 

advising that we understood that Mr. Layton was away until August 19th, but that the 

Receiver had some enquiries that it would like to address and enquiring if he would be 

available for a discussion in advance of his return; 

(i) September 12, 2019 — Counsel to the Receiver sent an email to counsel to Mr. Layton 

enquiring if Mr. Layton and his counsel had an opportunity to meet and discuss the issues 

surrounding the encumbrances registered on title, noting that the Receiver needs to get 

some certainty surrounding these encumbrances in order to attempt to maximize value to 

be obtained from the EQPI Properties; 

(j) September 12, 2019 - Mr. Jardine email to the Receiver confirming that he had not received 

a response to his July 30, 2019 email to Mr. Layton; 

(k) On or about October 18, 2019 — legal counsel to Mr. Layton advised legal counsel to the 

Receiver that Mr. Layton is the arbiter of the architectural guideline but that this should not 

cause any issues based on the specificity in the architectural guidelines. 
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(1) May 20, 2020 — Receiver correspondence to Mr. Layton (the "May 20 Receiver 

Correspondence"), a copy of which is attached as Appendix "L", in which the Receiver; 

i. Advised that by virtue of the Receivership Order and the Compelling and Listing 

Order, the Receiver has the sole and exclusive authority to market and enter into 

any purchase and sale agreement for the EQPI Properties, with such 

correspondence predicated by Mr. Jardine advising the Receiver that a potential 

purchaser's realtor had contacted Mr. Jardine to advise that when his clients were 

walking around the EQPI Properties Mr. Layton approached them and said that he 

was the developer and that they could deal directly with him. 

ii. Requested assistance in understanding the implementation of the architectural 

guidelines, with the base enquiries (the "Base AG Purchaser Enquiries"), 

including but not limited to: 

1. Confirmation that Mr. Layton was the arbiter of the architectural 

guidelines; 

2. Requesting the estimated timeline with which approval under the 

architectural guidelines was mandated to be provided, or an estimate of 

the anticipated timeline if no formal requirements are mandated; and 

3. Given the Receiver's understanding of the specificity in the guidelines, 

whether Mr. Layton would be amendable to a representative of the 

Receiver being appointed as Architectural Consultant, noting that if 

certainty cannot be obtained in respect of items 1 and 2 (or resolved 

through the mechanism proposed in item 3) this could potentially impair 

the value of any realization to be obtained from the EQPI Properties. 

(m) May 26, 2020 — Layton correspondence to the Receiver (the "May 26 Layton 

Correspondence"), a copy of which is attached as Appendix "M", responding, inter alia: 

i. that when people are walking along the lakeshore trail that they often approach 

him to discuss Eagles Quay; 

ii. of the realtor's unauthorized use of signage that he paid for personally without his 

permission; 

iii. that he had addressed some maintenance requirements personally; and 

iv. with an offer for the Receiver to call him with any enquiries. 
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(n) May 27, 2020 — Receiver correspondence to Mr. Layton (the "May 27 Receiver 

Correspondence"), a copy of which is attached as Appendix "N", whereby the Receiver 

inter alia; 

i. Requested a contact number at which Mr. Layton could be reached given the 

Receiver's understanding that he may not be in the office; 

ii. Sought to confirm that Mr. Layton was agreeable to the current placement of the 

signage or if he was asking us to look into and respond to the placement; 

iii. Requested a discussion as to maintenance responsibilities and anticipated costs, 

and willingness to work with him or the other owners and the co-op (if applicable) 

and as appropriate; and 

iv. Requested a response to the Base AG Purchaser Enquiries made in the May 20 

Receiver correspondence. 

(o) June 3, 2020 — Receiver correspondence to Mr. Layton, inter alia; 

i. Requesting a response to its May 27 Receiver Correspondence advising that the 

Receiver was dealing with parties expressing interest in the EQPI Properties, 

therefore we needed to be able to respond in a timely fashion, particularly with 

respect to the enquiries on the architectural guidelines; and 

ii. Advising that the Receiver attempted to reach him by phone as per the May 26 

Layton Correspondence but that we understood that his office was closed and he 

was working remotely, therefore reiterating our request for a number at which he 

could be reached. 

(p) 

(q) 

June 10, 2020 — Layton correspondence to the Receiver advising that he has been away 

from the office and that he would be reviewing with legal counsel tomorrow. 

June 10, 2020 — Receiver correspondence to Mr. Layton advising that as we were holding 

an offer for one of the properties, we'd ask for a response no later than the end of day June 

11, 2020, particularly with respect to the application of the architectural guidelines, noting 

that a continued delay in providing responses to interested parties could impair the value 

of realizations obtained. The Receiver also noted that absent a satisfactory resolution of 

our enquiries, we anticipated making a court application with respect to this matter to move 

it forward. 
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(r) June 11, 2020 — Layton correspondence to the Receiver advising that his legal counsel was 

handling this matter, therefore we should contact Mr. Layton's counsel. 

(s) Following discussion with Mr. Layton's counsel, while not committing to such approach, 

the Receiver understood that while Mr. Layton had not agreed to the retention of an 

independent individual as the architectural consultant, that he may consider the use of an 

independent consultant (other than Mr. Jardine) upon such an independent architectural 

consultant being proposed by the Receiver. 

(t) June 24, 2020 — Receiver correspondence to Mr. Layton's counsel ("June 24 Receiver 

Correspondence"), a copy of which is attached as Appendix "0", whereby the Receiver; 

i. proposed the retention of Ms. Karen Richinski ("Ms. Richinski") as Architectural 

Consultant noting that Ms. Richinski is an Architectural Technologist and owner 

of KD Residential Design based out of Sylvan Lake, Alberta together with a 

proposed scope of her services; and 

ii. requested a response to its remaining enquiries from the May 20 Receiver 

Correspondence. 

(u) July 2, 2020 — Receiver counsel discussion with Mr. Layton's counsel who advised that the 

June 24 Receiver Correspondence was forwarded to Mr. Layton but that he did not have 

instructions. Receiver's counsel advised that if we don't get a response shortly, the 

Receiver would be looking to obtain relief in this matter from the Court by way of advice 

and directions. 

(v) July 9, 2020 — Receiver correspondence to Mr. Layton, through his counsel (the "July 9 

Receiver Correspondence"), attached as Appendix "P" without attachments, advising, 

inter alia 

i. That Mr. Layton's failure to respond to requests from prospective purchasers if he 

was in fact the Architectural Consultant was frustrating the application of the 

Architectural Guidelines and was making the restrictive covenant unworkable 

from the position of EQPI. 

18 



(w) July 10, 2020 — Receiver correspondence to Mr. Layton as the Receiver understood that 

Ms. Ball was not responding to inquiries in her capacity as Architectural Consultant and 

the Receiver had not gotten any confirmation as to whether Mr. Layton was in fact acting 

as the Architectural Consultant (the "July 10 Receiver Correspondence"), attached as 

Appendix "Q", advising inter alia; 

i. that the Receiver had entered into a purchase and sale agreement for one of the 

EQPI Properties, conditional on the approval and acceptance of the architectural 

controls; 

ii. Enclosing proposed house plans, noting that the Receiver understood that they 

were subject to the removal of a walk-out basement, but that the Receiver was also 

advised that the materials for the exterior finishing would be the approved 

materials outlined in the architectural control guidelines and that the purchaser's 

realtor advises that this would be a striking home that will be a quality addition to 

the Eagles Quay community; and 

iii. Requesting a response to the proposed house plans no later than July 17, 2020. 

(x) On July 14, 2020 Mr. Layton responded through his counsel, enquiring of the purchase 

price for the transaction referred to in the July 10 Receiver Correspondence to which the 

Receiver responded through counsel on the same date, advising that it was uncertain the 

relevance of the purchase price to the Receiver's enquiry to Mr. Layton in his capacity as 

Architectural Consultant. The Receiver did advise that it would be happy to disclose the 

purchase price when the Receiver was moving forward with sale approval upon appropriate 

undertakings and assurances as to the maintenance of the confidentiality of the purchase 

price. 

(y) On July 16, 2020, Mr. Layton sent correspondence to the Receiver (the "July 16 Layton 

Correspondence"), a copy of which is attached as Appendix "R", advising inter alia; 

i. That he continues to not accept the legal validity of the appointment of the Receiver 

and that he remains of the position that the Receiver has no legal authority over 

Eagles Quay Properties Inc, including no authority to deal with the Eagles Quay 

(sic) lands; 

ii. That he was not amenable to the appointment of an independent architectural 

consultant; 
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iii. That Mr. Layton viewed himself as the Architectural Consultant; 

iv. That the Architectural Guideline approval is based upon the final form of building 

plans and referencing that the Proposed House Plans contain further significant 

deficiencies as the draft building plan does not include reference to a substantial 

number of the requirements set forth in the Architectural Guidelines; and 

v. That Architectural Guideline approval of building plans is not required for the 

purchase of an Eagles Quay Estate Lot. 

(z) On July 31, 2020, the Receiver responded to the July 16 Layton Correspondence (the "July 

31 Receiver Correspondence"), a copy of which is attached as Appendix "S" without 

attachments, advising inter alia: 

i. that the Receiver was of the opinion that there was incongruence to Mr. Layton's 

acting in a dual capacity as Architectural Consultant and guarantor of the ATB 

indebtedness which is hindering the efficient and effective marketing of the lands; 

ii. that it would expect that an architectural consultant acting in the best interest of 

the stakeholders would respond on a timely basis, but would also work with the 

proposed homeowner in an attempt to identify deficiencies (if any) in proposed 

plans and potential means of addressing such deficiencies rather than simply 

dismissing the proposed plans as having significant deficiencies and not providing 

any specific feedback on what those deficiencies related to; 

iii. that it would be making an application before the Court for advice and directions, 

including the proposed appointment of an independent architectural consultant, or 

in the alternative, requesting approval of specific guidelines with respect to the 

timeliness and form of response required from the Architectural Consultant in the 

event the Court is unwilling to grant the appointment of an independent 

architectural consultant. 

RECEIVER'S COMMENTS WITH RESPECT TO EAGLES OtTAY DEVELOPER 

45. Pursuant to the Restrictive Covenant, Frank P. Layton and Carol A. Layton are listed as the 

Developer and the registered Owners of the Dominant Lands and the Servient Lands. 
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46. As of the date of this Second Report, based on land title certificates and a summary of ownership 

according to said land titles, attached as Appendix "T", of the 17 lots in the Eagles Quay 

community, Frank P. Layton and Carol A. Layton own 3 lots whereas EQPI, through the Receiver, 

controls 11 lots making the Receiver by far the largest landholder. 

Relief sought 

47. The Receiver is seeking the direction of the Court to name the Receiver as the Developer under the 

restrictive covenant. 

RECEIVER'S COMMENTS WITH RESPECT TO MR. LAYTON'S PURPORTED ROLE AS 

ARCHITECTURAL CONSULTANT 

48. While the Receiver appreciates the benefit of having architectural guidelines in certain real estate 

developments such as Eagles Quay to encourage a certain standard of homes to maintain and 

enhance value, it is of the opinion that in the current circumstances, the fact that Mr. Layton is 

acting in a multiple capacities as the purported arbiter of the Architectural Guidelines, the guarantor 

of the ATB indebtedness, is a potential purchaser of the EQPI Properties and the director of EQPI, 

creates the potential for significant conflicts and Mr. Layton's actions, if he is in fact acting as the 

Architectural Consultant (which has not been verified by Mr. Layton), may not be aligned with the 

Receiver's mandate of maximizing value of the EQPI Properties on behalf of all stakeholders, 

including ATB, EQPI and Frank Layton and Carol Layton, as guarantors. 

49. The above opinion is based upon consideration of the totality of the circumstances, including those 

considerations noted below: 

(a) The Receiver has concerns that under the current Architectural Guidelines Ms. Ball is in 

fact appointed as the Architectural Consultant and has not responded to repeated inquiries 

from the Agent and the Receiver's legal counsel; 

(b) The Receiver has concerns that Mr. Layton has not provided any evidence or 

documentation that he has been appointed as the Architectural Consultant under the 

Architectural Guidelines but is purporting to act in that capacity; 

(c) The Receiver understands that the Architectural Guidelines provide that where there is a 

vacancy in the position of the Architectural Consultant that Eagles Quay may act as the 

Architectural Consultant; 

21 



(d) The Receiver has concerns, that if Mr. Layton is in fact the Architectural Consultant, with 

respect to Mr. Layton's ability to respond on a timely basis as evidenced above, together 

with periods of unavailability, given his very busy schedule and international law practice 

as noted in his various correspondence. 

(e) The Receiver's as yet unanswered enquiries surrounding the following basic questions 

being asked by potential purchasers through Mr. Jardine: 

i. Estimated timeline with which approvals under the Architectural Guidelines is 

mandated to be provided, or an estimate of the anticipated timeline if no formal 

requirements are mandated; 

ii. Whether Mr. Layton is in fact the Architectural Consultant and whether he is 

properly appointed as such; 

(f) Mr. Layton's initial response to the Receiver's request for approval of the proposed house 

plans was an enquiry of the purchase price of the transaction, which in the Receiver's 

opinion is a matter irrelevant to an independent adjudication of whether the proposed house 

plans were in compliance with the Architectural Guidelines; 

(g) Potential uncertainty posed to potential purchasers caused by Mr. Layton's previously 

stated positions concerning the Receivership as follows: 

i. Mr. Layton's statement in the May 13, 2019 Layton Correspondence advising that 

he was of the opinion that it was against the interests of all EQPI Stakeholders for 

the Receiver to be involved in the market place and to be speaking to realtors and 

further, that he was of the continuing opinion that the EQPI Stakeholders had a 

legal priority above ATB and therefore did not want the Receiver to market the 

EQPI Lands; and 

ii. Mr. Layton's position conveyed as recently as through the July 16, 2020 Layton 

Correspondence (defined and discussed below) that he was of the opinion that the 

Receiver has no legal authority over Eagles Quay Properties Inc., including no 

authority to deal with the Eagles Quay (sic) lands. 
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Impact of the Architectural Guidelines on the Sales Process 

50. The Receiver has been advised by Mr. Jardine that multiple potential purchasers have expressed 

concerns that uncertainty surrounding the cost, timing and manner in which the Architectural 

Guidelines are to be applied and satisfied are a significant impediment to them putting forward an 

offer on an EQPI Properties versus other real estate opportunities in the Sylvan Lake area. 

51. Mr. Jardine has advised that one potential offer has been lost in the fall of 2019 given the inability 

to respond to purchasers enquiries with respect to the architectural guidelines and his inability to 

get a hold of the Architectural Consultant. Mr. Jardine has current outstanding enquiries with 

respect to the timelines and manner in which the architectural guidelines will be implemented to 

Mr. Layton that have not been responded to. 

52. In discussions with Mr. Jardine, the Receiver understands that rather than simply dismissing a 

potential purchasers proposed house plans as simply having significant deficiencies without 

specifying what the deficiencies are, an architectural consultant working in the best interest of the 

both the purchaser and the developer would typically work with the potential purchaser to address 

specific concerns and make an effort to resolve such concerns. 

53. Lastly, in response to Mr. Layton's statement that approval of architectural guidelines of building 

plans is not required for the purchase of an Eagles Quay Estate Lot, we would advise that it is 

unlikely that potential purchasers would incur the significant time and cost to put forth a bid to 

purchase one of the EQPI Properties if there is no certainty that formal building plans for a property 

on such lot will be reviewed objectively, on a timely basis or by an independent person qualified to 

review such building plans. 

Appointment of an Independent Architectural Consultant 

54. As noted and for the reasons outlined above, the Receiver advised Mr. Layton that it recommends 

the appointment of an independent individual as the Architectural Consultant, as was originally 

done with the appointment of Ms. Ball in February of 2008. The Receiver had initially proposed 

Mr. Jardine to act as Architectural Consultant as it believed this would address a significant number 

of the above concerns and would likely lead to greater recoveries to the EQPI stakeholders. 

55. The Receiver was subsequently advised that while Mr. Layton had not agree to the use of such an 

independent consultant, that if the Receiver were to bring forward a mutually agreeable individual 

(other than Mr. Jardine), Mr. Layton would consider his position and respond accordingly. 
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56. The Receiver, through Mr. Jardine, undertook the time and expense to find a suitable individual to 

act as an independent architectural consultant. The Receiver, prior to presenting Ms. Richinski and 

her credentials to Mr. Layton through its June 24 Receiver Correspondence had difficulty finding 

anyone interested in accepting the role of Architectural Consultant. Ms. Richinski had many of the 

key qualifications that the Receiver believes would result in a professional, timely and reasonable 

response to approval requests from purchasers of the EQPI Properties while adhering to the spirit 

and intent of the Restrictive Covenant that sets out the Architectural Guidelines. The costs proposed 

by Ms. Richinski were also very reasonable and supported by the Receiver. 

Relief sought 

57. The Receiver is seeking the direction of the Court to appoint Ms. Richinski as the Architectural 

Consultant under the Restrictive Covenant to implement the Architectural Guidelines. 

58. Ms. Ball was previously appointed as the Architectural Consultant but has been unable or unwilling 

to fulfil this role as evidenced by her inaccessibility as described herein. Mr. Layton has asserted 

that he has taken over the role as Architectural Consultant but has provided no evidence that such 

appointment has been validly done in accordance with the Restrictive Covenant or when such 

appointment was effective. 

59. As described above, the Receiver, acting as Eagles Quay, controls 11 of the 17 Lots in the Eagles 

Quay community and is by far the largest landholder. Copies of the land title certificates and a 

summary of ownership according to said land titles is attached as Appendix Q. 

60. The Receiver is not proposing to amend or change the Restrictive Covenant or the Architectural 

Guidelines themselves but is seeking to appoint an independent architectural consultant that will 

allow for the implementation and operation of the restrictive covenant to work efficiently. 

61. In the event that the Court is not prepared to appoint an independent architectural consultant under 

the Architectural Guidelines, the Receiver would seek that the Court direct that specific guidelines 

be implemented with respect to the timeliness and form of response required by Mr. Layton (if he 

is in fact acting as the architectural consultant), substantially in the form set out below (the 

"Architectural Guidelines Process"): 
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Milestone Timeline / Form of response 

1. House plans submitted to architectural 

consultant. 

10 business days to review and respond to 

purchaser whether house plans are in 

compliance with architectural guidelines. 

2. Response to purchaser Response to purchaser must identify and 

explain the specific deficiencies where 

house plans are not in compliance with the 

architectural guidelines, including any 

recommendations to obtain compliance 

with the architectural guidelines. 

3. If no response to purchaser received by the 

Purchaser within 10 days of submission. 

House plans are automatically deemed to 

be in compliance with architectural 

guidelines and no further approvals are 

required from the architectural consultant. 

3. If architectural consultant identifies any 

substantive deficiencies in the house plans, 

the purchaser may revise and resubmit 

house plans to the architectural consultant 

which restarts the timelines under #1 above. 

62. In the event the Court is willing to approve the proposed appointment of Ms. Richinski or the 

alternative proposed Architectural Guidelines Process, the Receiver wishes to confirm the ability 

for either Mr. Layton or the Receiver to apply for further advice and direction of this Court should 

it be required. 
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Wastewater and Water System Restrictions 

63. In addition to the Restrictive Covenant pertaining to the Architectural Guidelines, the Receiver 

notes that there is a separate restrictive covenant pertaining to a caveat whereby Frank P. Layton 

and Carole A. Layton claim an interest in the EQPI Properties under any by virtue of an agreement 

regarding a Restrictive Covenant (Wastewater and Water System Restrictions) made in writing as 

of November 23, 2017 (the "Wastewater Agreement") between Frank P. Layton and Carol A. 

Layton as Grantor and owner as the Servient Lands and Frank P. Layton and Carol A. Layton as 

Grantee and owner of the Dominant Lands (as defined in the Agreement), with the Servient Lands 

being defined as Plan 0740786, Block 1, Lots 1 to 16 inclusive, excepting thereout all Mines and 

Minerals and the Dominant Lands also being defined as Plan 0740786, Block 1, Lots 1 to 16 

inclusive, excepting thereout all Mines and Minerals. 

64. The Receiver understands that the Wastewater Agreement relates to a potable waterworks system 

and waste water disposal services that has been established and authorized pursuant to the 

Environmental Protection and Enhancement Act under which the holder of the registrations 

provides potable water and wastewater disposal services to the lands on an exclusive basis. 

65. At this time, the Receiver is not seeking relief with respect to the Wastewater and Water System 

Restrictions. 

RECOMMENDATIONS

66. The Receiver is respectfully seeking and recommending this Honourable Court grant an Order 

approving: 

(c) the activities of the Receiver as currently before the Court; 

(d) the appointment of the Receiver as Developer, under the Restrictive Covenant registered 

pertaining to the Architectural Guidelines; 

(e) the appointment of Ms. Richinski as Architectural Consultant, or in the alternative, 

approval and ordering the implementation of the Architectural Guideline Process; 

Approving the purchase and sale of the Property to the Purchaser; 

Approving the Closing Process Order and the Minimum Transaction Values; and 

(f) 

(g) 
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(h) Approve the Sealing of the Confidential Supplement to the Second Report for a period of 

60 days from the date of closing of the final sale of the last of the EQPI Properties. 

All of which is respectfully submitted this 12th day of August, 2020. 

BDO Canada Limited, formerly Hardie & Kelly Inc., 
in its capacity as Receiver of Eagles Quay Properties Inc. 
and not in its personal or corporate capacity. 

QA4 
Per: 

Kevin Meyler, CA•CIRP 
Senior Vice President 
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