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INTRODUCTION 
 
1. On March 5, 2019, ATB Financial, formerly Alberta Treasury Branches (“ATB”), sought and 

obtained an Order (the “Receivership Order”) of this Honourable Court appointing Hardie & 

Kelly Inc. (“H&K”) as receiver (the “Receiver”) of the assets, undertakings and properties of 

Eagles Quay Properties Inc. (“EQPI” or “Eagles Quay”). 

2. Paragraph 2 of the Receivership Order transfers Action Number 1703-10923 from the Judicial 

Centre of Edmonton to the Judicial Centre of Calgary in Action Number 1901-06628. 

3. On May 6, 2019, the Receiver filed its First Report in connection with: 

(a) Outlining its activities in attempting to obtain the Records of EQPI in order to exercise its 

duties under the Receivership Order, ultimately leading the Receiver to seek an Order of 

the Court compelling EQPI, Frank Layton, Q.C. (“Mr. Layton”) and Frank P. Layton 

Professional Corporation to provide the Receiver with the records required to exercise such 

duties; and 

(b) Seeking and obtaining the approval of the terms of a proposed sales and listing agreement 

with Mr. Jim Jardine (“Mr. Jardine”) of Trilliant Real Estate Group (“Trilliant”). 

4. On May 16, 2019, the Receiver filed the following additional materials: 

(a) A First Confidential Supplement to the First Report (the “First Confidential Supplement 

to the First Report”) providing commercially sensitive information as it relates to the 

results of a request for listing proposal process administered by the Receiver whereby the 

Receiver sought and obtained proposals from three firms seeking to act as the Receiver’s 

listing agent.  As this First Confidential Supplement contained commercially sensitive 

information as it relates to the ultimate value likely to be derived from a sale of the EQPI 

Properties the Receiver sought and obtained an order sealing such reports for a period of 

three months from the date of the closing of any ultimate sale of the last of the EQPI 

Properties (as defined and discussed below); and 

(b) A Second Confidential Supplement to the First Report (the “Second Confidential 

Supplement to the First Report”) providing additional correspondence as between the 

Receiver and Mr. Layton which was not before the Court in response to Mr. Layton’s 

correspondence to the Receiver.  As the Second Confidential Supplement to the First 

Report contained personal information, the Receiver sought and obtain an order sealing the 

Second Confidential Supplement to the First Report until the closing of the final sale of the 

last of the EQPI Properties.  
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5. On May 16, 2019, Mr. Justice C.M. Jones of this Honourable Court granted an Order (the 

“Compelling and Listing Order”), inter alia: 

(a) Approving a sales and listing process as outlined in the First Report; and 

(b) Ordering Mr. Layton, Frank P. Layton Professional Corp., and any other individual or entity 

in possession of the Records to turn them over to the Receiver within five days of being 

served with a copy of the Compelling and Listing Order. 

6. On June 30, 2020, pursuant to a merger of H&K with BDO Canada Limited (“BDO”), Madam 

Justice K.M. Horner, of this Honourable Court granted an Order substituting H&K with BDO as 

the Receiver, with the effect that references to the Receiver herein shall refer to both H&K and 

BDO in such capacity. 

7. On August 12, 2020, the Receiver filed its second report (the “Second Report”), providing this 

Honourable Court with, inter alia: 

(a) Details of material communications as between the Receiver and Mr. Layton, both directly 

and through legal counsel, or through the Receiver’s sales agent, Mr. Jardine; 

(b) The summary and status of the sales process being administered by the Receiver through 

Mr. Jardine, together with the Receiver’s application for an approval process for the sale 

of individual lots owned by EQPI and approval of a conditional purchase and sale 

agreement as between the Receiver and Shauna and Michael Garrow (the “Initial 

Purchaser”) for one of the lots that make up the EQPI Properties; and 

(c) Details of certain restrictive covenants registered against title to the EQPI Properties and 

the resulting impact of such covenants on the Receiver’s efforts to market and sell the EQPI 

Properties, together with details of the Receiver’s proposal to mitigate such impact. 

8. Concurrent with the filing of the Second Report, the Receiver also filed a Confidential Supplement 

to the Second Report, for which a sealing order was sought and obtained given that this report 

contained commercially sensitive information, including, inter alia; an update on the status of the 

sales process as it relates to the EQPI Properties. 

9. On August 19, 2020, the Court granted a series of Orders (the “August 19 Orders”) providing 

certain of the relief sought by the Receiver, including, inter alia; 

(a) A Sale Approval and Vesting Order which, inter alia, approved the sale of a property to the 

Initial Purchaser; and 
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(b) An Advice and Direction Order which, inter alia, replaced the “Developer”, Frank Layton 

and Carol Layton, the named parties under the Restrictive Covenant EQPI. 

In granting the requested relief, the Honourable Mr. Justice C.M. Jones requested that the parties 

try to settle the terms of the orders in respect of the relief granted, failing which they were advised 

that they were at liberty to re-attend before the Court with such re-attendance being ultimately 

required, the outcome of which is as discussed below.  

10. During the intervening period between the Court’s granting of the above relief and the attempted 

settlement on the form of order between the parties, the Initial Purchaser advised the Receiver that 

they would not be waiving their conditions, therefore the potential sale agreement was terminated. 

11. As the Receiver and Mr. Layton could not ultimately come to an agreement through their counsel 

on the form of Order pertaining to the application held on August 19, 2020, on December 8, 2020, 

Justice Jones advised that the parties should book time on January 5, 2021 to have the matter 

resolved. 

12. On December 30, 2020, Ogilvie LLP, as Mr. Layton’s then counsel wrote to the Receiver seeking 

an adjournment to the January 5, 2021 application, advising that Mr. Layton wished to be present 

to make certain representations to the Court and that he was unavailable on January 5, 2021. As a 

result, the January 5, 2021 appearance was adjourned by consent to February 3, 2021. 

13. On January 19, 2021, Mr. Kentigern A. Rowan, Q.C. (“Mr. Rowan”) of Ogilvie LLP served on the 

service list a notice of withdrawal of lawyer of record withdrawing as legal counsel for EQPI and 

Frank Layton. Mr. Rowan advised that as he was counsel of record for EQPI and Frank Layton at 

the application on August 19, 2020, that he would be in attendance at the February 3, 2021 

application to settle the terms of those Orders should his assistance be required. 

14. At approximately 1:46 p.m. on February 3, 2021, in advance of the application scheduled for 2:00 

p.m. that same afternoon, Mr. Layton forwarded correspondence to the Court, copying counsel to 

the Receiver and counsel to ATB, with such correspondence marked “Draft February 3, 2021 to be 

replaced by Final Form”, a copy of which was attached to the Third Report. 

15. On February 3, 2021, parties including Mr. Layton, a representative of the Receiver and its counsel, 

counsel to ATB, counsel to Carol Layton and Mr. Rowan in his capacity as former counsel to EQPI, 

and Mr. Layton attended before the Honourable Mr. Justice C. M. Jones to settle the form of Orders 

reflecting the relief granted on August 19, 2021, leading to the issuance of the Order Re: Advice 

and Directions as filed in these proceedings on February 23, 2021. A copy of the transcript from 

these proceedings was attached to the Third Report.  
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16. On April 1, 2021, Mr. Layton sent correspondence to both the Court and the service list established 

in this matter providing a letter which, inter alia, confirms that the Layton February 3 Materials 

were not provided to the Honourable Mr. Justice C.M. Jones given the Judicial Assistant to Justice 

C.M. Jones was not at her desk in the intervening period between receipt of the email and the start 

of court application. A copy of this April 1, 2021 Layton Correspondence was attached to the Third 

Report. 

17. On September 8, 2021, the Receiver filed its third report (the “Third Report”), providing this 

Honourable Court with, inter alia, the status of the sales process administered by the Receiver, 

through Mr. Jardine, together with the Receiver’s application for the Court’s approval of three (3) 

EQPI lot sales.  

18. Concurrent with the filing of the Third Report, the Receiver also filed a supplemental confidential 

report (the “Confidential Supplement to the Third Report”), which contained commercially 

sensitive information in support of the Receiver’s application for approval of the EQPI lot sales. 

19. At 1:56 p.m. on September 15, 2021, in advance of the application scheduled for 2:00 p.m. that 

same afternoon, Mr. Layton sent correspondence (the “September 15, 2021 Layton 

Correspondence”) to Kristine.kirby@albertacourts.ca, judicial assistant to Justice Jones, with a 

copy to the Receiver’s legal counsel and ATB’s legal counsel, requesting that Ms. Kirby provide 

the attached email and attachments to Justice Jones. As the Court Officer, the Receiver’s counsel 

brought the September 15, 2021 Layton Correspondence to the attention of the Court.  

20. On September 15, 2021, after considering the September 15, 2021 Layton Correspondence and 

admissibility of same, the Court granted the following Orders: 

(a) Three (3) Sale Approval and Vesting Orders respecting Lot 3, Lot 4, and Lot 15;  

(b) An Order approving the Receiver’s activities and professional fees of the Receiver and its 

legal counsel as outlined in the Third Report; and 

(c) An Order sealing, inter alia, the Confidential Supplement to the Third Report. 

21. On February 14, 2022, the Receiver filed its fourth report (the “Fourth Report”), providing this 

Honourable Court with, inter alia, the status of the sales process administered by the Receiver, 

through Mr. Jardine, together with the Receiver’s application for the Court’s approval of two (2) 

EQPI lot sales and approval of a price reduction respecting lot 15 (which was previously approved 

by the Court). 
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22. Concurrent with the filing of the Fourth Report, the Receiver also filed a Confidential Supplement 

to the Fourth Report which contained commercially sensitive information in support of the 

Receiver’s application for approval of the EQPI lot sales and price reduction. 

23. On Friday, February 18, 2022 at approximately 5:45 pm, Mr. Layton sent without prejudice 

correspondence (the “February 2022 Layton Correspondence”) to the Receiver and counsel to 

ATB, inter alia: 

(a) Request that the Receiver withdraw its February 22, 2022 Court application and enter into 

a standstill agreement that no further legal proceedings would be continued or commenced 

to enable settlement of this matter; and 

(b) Consider a without prejudice amount to settle the receivership. 

24. Given the commercially sensitive information contained therein, the February 2022 Layton 

Correspondence was further addressed in the Confidential Supplement to the Fifth Report (defined 

below).  

25. On February 22, 2022, the Court granted the following Orders: 

(a) Two (2) Sale Approval and Vesting Orders respecting Lot 2 and Lot 11;  

(b) An Order approving the Receiver’s activities and professional fees of the Receiver and its 

legal counsel as outlined in the Fourth Report, and the reduction in price respecting lot 15; 

and 

(c) An Order sealing, inter alia, the Confidential Supplement to the Fourth Report. 

26. On April 19, 2022, the Receiver filed its fifth report (the “Fifth Report”), providing this 

Honourable Court with, inter alia, the status of the sales process administered by the Receiver, 

through Mr. Jardine, together with the Receiver’s application for the Court’s approval of three (3) 

additional EQPI lot sales (collectively with all previously Court approved lot sales, the “Approved 

Lot Sales”) and approval of a marketing and sales process respecting Lot 32 (the “Lot 32 Sales 

Process”). 

27. Concurrent with the filing of the Fifth Report, the Receiver also filed a supplemental confidential 

report (the “Confidential Supplement to the Fifth Report”) which contained commercially 

sensitive information in support of the Receiver’s application for approval of the EQPI lot sales. 
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28. On Wednesday, April 25, 2022 at approximately 2:07 p.m., following the commencement of the 

Court application scheduled on this same day, Mr. Layton sent without prejudice correspondence 

(the “April 25, 2022 Layton Correspondence”) to the Receiver, inter alia, requesting an 

adjournment of the application and advising of his interest in purchasing the remaining EQPI lots. 

29. At approximately 2:16 p.m. on April 25, 2022, the Receiver’s counsel responded to the April 25, 

2022 Layton Correspondence advising: 

(a) The Receiver was currently attending Court to make submissions in respect of the proposed 

sales; 

(b) Confirming that Lot 32 was not being sold, but was simply being listed for sale at $500,000 

and that he was entitled to make any offers that he sought fit for this property; and 

(c) The Receiver did not agree to adjourn the application and that it was the Receiver’s position 

that he had been provided more than sufficient notice of this application to previously 

request an adjournment or attend to seek the adjournment. As a result, if he wished to obtain 

an adjournment of the ongoing application, he would need to attend the application to make 

a case for such an adjournment. 

30. Due to technical difficulties experienced by the Court on April 25, 2022, the Receiver’s application 

was adjourned and rescheduled for April 28, 2022. 

31. On April 27, 2022, the Receiver filed a second supplemental confidential report (the “Second 

Confidential Supplement to the Fifth Report”) presenting Mr. Layton’s April 25 2022 

Correspondence and the Receiver’s response thereto, as well as presenting the Court with various 

correspondence between the parties during the course of the receivership proceedings. This was all 

addressed in the Second Confidential Supplement to the Fifth Report given it contained matters of 

a commercially sensitive nature. 

32. On April 28, 2022 at 9:18 a.m. in advance of the hearing scheduled for 10:00 a.m., Mr. Layton 

provided the Receiver with additional email correspondence (the “April 28, 2022 Layton 

Correspondence”) marked as being sent ‘In Trust, Personal and Confidential’ which, inter alia: 

(a) Confirmed Mr. Layton’s request and demanded that the Receiver not proceed with the 

Court Application; and  

(b) confirming that he has offered to pay the Receiver the purchase price accepted by the 

Receiver for Estate Lots 8, 10 and 12, including the payment of $500,000 for Eagle 

Crescent, precluding any necessary (sic) to list Eagle Crescent for sale. 
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33. As the April 28, 2022 Layton Correspondence contains information considered by the Receiver to 

be personal information, the Receiver has appended this correspondence (with appendices) to the 

Confidential Supplement to the Sixth Report (defined below). 

34. On April 28, 2022 at 9:35 a.m., counsel for the Receiver responded to Mr. Layton, inter alia; 

(a) Reiterating that further to its correspondence on April 26, 2022 and April 27, 2022, the 

Receiver would be proceeding with its Court application at 10:00 a.m. that morning and if 

he wished to seek an adjournment, he would need to attend the hearing and make 

submissions on that point; and 

(b) Advising that the Receiver would advise the Court of the April 28, 2022 Layton 

Correspondence. 

35. Legal counsel to the Receiver brought the April 28, 2022 Layton Correspondence to the attention 

of the Court and provided a copy directly to Justice Nixon.  

36. On April 28, 2022, the Court granted the following Orders: 

(a) Three (3) Sale Approval and Vesting Orders respecting Lot 8, 10 and 12;  

(b) An Order approving the Receiver’s activities, the professional fees of the Receiver and its 

legal counsel as outlined in the Firth Report, and the Lot 32 Sales Process; and 

(c) An Order sealing, inter alia, the Confidential Supplement to the Fifth Report and the 

Second Confidential Supplement to the Fifth Report. 

37. On July 25, 2022, the Receiver filed its Sixth report (the “Sixth Report”), providing this 

Honourable Court with, inter alia, the status of the sales process administered by the Receiver, 

through Mr. Jardine, together with the Receiver’s application for the Court’s approval of one (1) 

EQPI lot sale. 

38. Concurrent with the filing of the Sixth Report, the Receiver also filed a supplemental confidential 

report (the “Confidential Supplement to the Sixth Report”), which, inter alia, contained 

commercially sensitive information in support of the Receiver’s application for approval of the 

EQPI lot sale. 

39. On August 5, 2022 at 9:12 a.m. in advance of the hearing scheduled for 10:00 a.m., Mr. Layton 

provided the Receiver with additional correspondence (the “August 5 2022 Layton 

Correspondence”) marked as being sent ‘Privileged, Confidential and Without Prejudice’ which, 

inter alia: 
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(a) Confirmed Mr. Layton’s request and demand that the Receiver not proceed with the Court 

Application;  

(b) Claimed that the Advice and Direction Order and its related terms ought to not have been 

granted and were based on alleged false/untrue misrepresentations to the Court of non-

existent legal rights and false facts; and 

(c) Indicated to the Receiver his interest in purchasing the EQPI lots and/or entering into 

“Settlement” between the parties. 

40. The August 5 Layton Correspondence was brought to the Court’s attention at the August 5, 2022 

Court application, together with Mr. Layton’s request for an adjournment. The correspondence 

(including appendices), which contains confidential and/or potentially personal information, is 

appended to the Confidential Supplement to the Seventh Report (as defined and discussed below). 

41. On August 5, 2022, the Court granted the following Orders: 

(a) One (1) Sale Approval and Vesting Order respecting Lot 16;  

(b) An Order approving the Receiver’s activities, and the professional fees of the Receiver and 

its legal counsel, as outlined in the Sixth Report; and 

(c) An Order sealing, inter alia, the Confidential Supplement to the Sixth Report and Fourth 

Jardine Affidavit. 

42. The purpose of this report (the “Seventh Report”) is to provide information to this Honourable 

Court with respect to: 

(a) A summary of the material activities of the Receiver since its Sixth Report; 

(b) A statement of receipts and disbursements as of September 16, 2022;  

(c) The Proposed Second Interim Distribution (defined herein); 

(d) The status of the sales process administered by the Receiver, through Mr. Jardine, together 

with the Receiver’s application for this Court’s approval of one (1) additional EQPI lot sale 

respecting Lot 32 (the “Proposed Lot 32 Sale”); 

(e) The Receiver’s application seeking the sealing of the Confidential Supplement to the 

Seventh Report and the Fifth Jardine Affidavit (both defined herein) until the closing of the 

final sale of the last of the EQPI Properties; and 

(f) The Receiver’s recommendations thereon, as applicable. 
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43. Concurrent with the filing of the Seventh Report, the Receiver also prepared and filed a confidential 

supplemental report (the “Confidential Supplement to the Seventh Report”) which provides 

further details on the sales process conducted, interest and offers received, appraisal information, 

and pertinent details of the Proposed Lot 32 Sale for the Court’s consideration in granting the 

Receiver’s requested relief.    

44. Mr. Jardine, in his capacity as the Receiver’s sales agent, also swore a Fifth Confidential Affidavit 

on September 19, 2022 (the “Fifth Jardine Affidavit”) as to material aspects of the sales process 

which is also concurrently being filed in these proceedings. 

45. The Confidential Supplement to the Seventh Report and the Fifth Jardine Affidavit contain 

commercially sensitive information with respect to the status of the Receiver’s sales process and 

the Receiver’s expectation of value. If this information disseminated and the lot sale does not close, 

it could cause irreparable damage to the creditors and other stakeholders. As a result, the Receiver 

respectfully requests that the Confidential Supplement to the Seventh Report and the Fifth Jardine 

Affidavit remain confidential and be sealed on the Court record until the closing of the final sale of 

the last of the EQPI Properties. 

46. Capitalized terms not defined in the Seventh Report are as defined in the Receivership Order or the 

Receiver’s First through Sixth Reports as filed in these proceedings. 

47. A copy of the Receivership Order, the Receiver’s previous reports, the Affidavit of Travis 

Woktowicz and other relevant documents pertaining to these receivership proceedings are available 

on the Receiver’s website at https://relieffromdebt.ca/eagles-quay.  

48. All references to currency are in Canadian dollars unless otherwise noted. 

TERMS OF REFERENCE 
 
49. In preparing the Seventh Report, the Receiver has relied upon a review of publicly available 

information, information from ATB and/or discussions with former management of EQPI. The 

Receiver has not audited, reviewed, or otherwise attempted to verify the accuracy or completeness 

of such information and accordingly, the Receiver expresses no opinion or other form of assurance 

in respect of such information contained in this report.   
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BACKGROUND 
 
50. The substantive asset of Eagles Quay was 11 individual real-estate lots in a fully serviced 

development located on the northwest shore of Sylvan Lake, Alberta (the “EQPI Properties”). 

Each of the EQPI Properties range from approximately 0.75 to 0.83 acres per lot, with the exception 

of lot 32 which encompasses 4.84 acres (“Lot 32”). The 11 lots include lake-front and non-lakefront 

properties separated by a road. 

51. As indicated in the Receiver’s former reports, a corporate search of Eagles Quay dated February 

14, 2019 shows that Mr. Frank Layton is the sole director of Eagles Quay and Frank P. Layton 

Professional Corporation owns 100% of its voting shares. 

ACTIVITIES OF THE RECEIVER 
 
52. The Receiver’s activities since the date of the Sixth Report have included, among other things: 

(a) Working with Mr. Jardine and its legal counsel to successfully close the individual lot sale 

of Lot 16, as approved by the Court, which closed on September 2, 2022; 

(b) Continuing to administer of the Court approved sales process involving the remaining 

EQPI lots, through Mr. Jardine; and 

(c) Negotiating and entering into the Proposed Lot 32 Sale. 

SUMMARY OF THE SALES PROCESS TO DATE 
 
53. As outlined in the First Report and subsequent reports thereafter, the Receiver selected Mr. Jardine 

as its listing agent, and on June 17, 2019, the Receiver entered into an exclusive listing agreement 

with Mr. Jardine which has been extended on various occasions, with the most recent extension to 

October 31, 2022 with respect to the EQPI Properties however excluding Lot 32 (“Initial Listing 

Agreement”). Furthermore, the Receiver also entered into a listing agreement in respect of Lot 32, 

as approved by the Court, on April 28, 2022 (“Lot 32 Listing Agreement”). 

54. The Court previously approved the following list prices for the EQPI Properties: 

(a) Lakefront lots at a list price of $500,000;  

(b) Non-lakefront lots at a list price of between $250,000 and $300,000; and 

(c) Lot 32 at a list price at $500,000. 
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55. Pursuant to the Initial Listing Agreement and the Lot 32 Listing Agreement, the EQPI Properties 

have been marketed through the following means: 

(a) Personally discussing the opportunities to real estate developers known to have interest in 

real estate development; 

(b) Advertising the opportunity to existing Trilliant real estate clients through direct 

discussions and social media platforms;  

(c) Erecting signage at the entranceway of the properties and engaging a professional 

photographer to take drone pictures which assisted in the development of the marketing 

materials and website postings; 

(d) Exposing the opportunity through the Trilliant website, including the usage of various 

social media advertising and on Multiple Listing Services; and 

(e) Conducting showings, as requested by interested parties. 

56. In addition to the immediately foregoing, the Receiver has also marketed the properties, either 

directly or through Mr. Jardine, to contacts known to be active in the acquisition of real estate 

properties and also to other commercial realtors.  

57. Further details on the marketing and sales process are provided in the Fifth Jardine Affidavit. 

Interest expressed by Mr. Layton 
 
58. As the Court is aware, Mr. Layton has expressed interest in an acquisition of the EQPI Properties 

and/or on reaching a “Settlement” between the parties on numerous occasions during the 

proceedings. In the Sixth Report and Confidential Supplement to the Sixth Report the Receiver 

presented to the Court various correspondence between the Receiver and Mr. Layton in this regard. 

59. In response to the August 5 Layton Correspondence, which is appended to the Confidential 

Supplement to the Seventh Report, the Receiver wrote to Mr. Layton on August 25, 2022 (the 

“August 25 2022 Receiver Correspondence”). The Receiver noted as follows in the August 25 

2022 Receiver Correspondence, inter alia: 

(a) As advised, the Receiver proceeded with its August 5, 2022 Court application and that the 

Receiver made the Court aware of the August 5 Layton Correspondence; however, 

notwithstanding this, the Court granted the Receiver’s requested relief; 

(b) That there had been no appeals filed with respect to the Advice and Direction Order granted 

in these proceedings and/or applications made to vary any of the terms; and 
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(c) That an offer on any of the remaining EQPI Properties had not been submitted to the 

Receiver as at that date. Further, the Receiver provided yet another opportunity for Mr. 

Layton to submit an offer, again providing a blank sale agreement. 

A copy of the August 25 2022 Receiver Correspondence (excluding Appendix A thereto, which is 

instead appended to the Confidential Supplement to the Seventh Report) is attached hereto as 

Appendix “A”. 

60. As of the date of this Seventh Report, the Receiver confirms that it has not received a formal offer 

to purchase any of the remaining EQPI Properties from Mr. Layton. 

THE PROPOSED LOT 32 SALE 
 
Potential Subdivision of Lot 32 

61. As addressed in the Fifth Report (and other reports filed in these proceedings), the Receiver had 

initially understood that Lot 32 could potentially be subdivided into six (6) smaller lots ranging 

from 0.77 to 0.90 acres in size pursuant to a Phase 2 of development, with such developed lots then 

marketed and sold individually.  

62. Following further investigation, which included discussions with Mr. Jardine, Lacombe County 

and corroborated by a review of the Development Agreement between Lacombe County and Frank 

P. Layton and Carol A. Layton (the “Development Agreement”) as a registered caveat on title of 

the EQPI Properties, the Receiver now understands that the subdivision of Lot 32 as Phase 2 of the 

development may require the Developer to invest in road improvements providing improved access 

to the EQPI development. In discussions with Lacombe County, the Receiver understands that a 

material investment would be required, and the costs of such investment is expected to significantly 

outweigh the incremental sales proceeds, in addition to other applications/approvals the Receiver 

understands may be required by Lacombe County which would increase overall risk and cost to the 

Receiver. 

63. In addition, the Receiver further notes that the Steckler Appraisal comments that “the further 

subdivision of Lot 32 will trigger a requirement by Lacombe County as per the original 

development agreement for the upgrading of some 6.7 kilometres of Municipal access roads to the 

development’s entrance. As the cost to complete would appear to outweigh any upside to 

subdivision, it is considered unlikely that a potential purchaser would consider proceeding with 

subdivision.” 
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64. In light of the foregoing, the Receiver sought an Order of the Court approving a sales process in 

respect of Lot 32, on an “as-is, where is” basis and absent any further subdivision, which was 

granted by the Court on April 28, 2022.  

Proposed Lot 32 Sale 

65. As a result of the sales process conducted to date, Receiver has entered into the Proposed Lot 32 

Sale, further details of which are discussed in the Confidential Supplement to the Seventh Report 

and the Fifth Jardine Affidavit.  

66. The Receiver notes that Lot 32 has been formally marketed, through Mr. Jardine, pursuant to the 

Lot 32 Listing Agreement (since May 2022) but would have also received market exposure along 

with the other EQPI Properties subsequent to the date of the Initial Listing Agreement. 

Receiver’s Comments  
 
67. The Receiver respectfully recommends this Honourable Court approve the Proposed Lot 32 Sale, 

as it believes that: 

(a) The purchase price is the best result of the sales process to date and is further supported by 

the Steckler Appraisal;  

(b) Mr. Jardine, the Receiver’s sales agent, a party specializing in this particular market, 

believes the purchase price is fair and reasonable in the circumstances and current market 

conditions; 

(c) Significant effort to sell these EQPI Properties has been expended under the circumstances, 

which has been summarized herein and as further detailed in the Fifth Jardine Affidavit (as 

well as subsequent affidavits of Mr. Jardine). No party has acted improvidently; 

(d) The sales process was conducted efficiently with integrity and provided sufficient exposure 

of Lot 32 to the marketplace since the date of the Lot 32 Listing Agreement, while also 

noting that it would have had exposure along with the other EQPI Properties during the 

course of the Initial Listing Agreement. It is highly uncertain whether further marketing 

efforts would result in a better outcome in the circumstances; 

(e) There has been no unfairness in the sales process conducted or in the negotiation of the 

Proposed Lot 32 Sale; and 

(f) ATB is supportive of the Proposed Lot 32 Sale. 
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INTERIM STATEMENT OF RECEIPTS AND DISBURSEMENTS 
 
68. The Receiver has prepared an Interim Statement of Receipts and Disbursements from the date of 

the Receivership Order to September 16, 2022 (the “Interim R&D”) which is attached as 

Appendix “B”. As indicated in the Interim R&D, the Receiver is holding $1,343,801 of cash in 

trust as at that date.  

PROPOSED DISTRIBUTION 
 
69. As outlined in previous reports of the Receiver, ATB’s secured indebtedness was approximately 

$7,401,027 as at January 21, 2022, plus accruing interest and costs; furthermore, the Receiver’s 

legal counsel confirmed ATB’s security to be valid and enforceable (subject to customary 

qualifications and assumptions contained therein). 

70. On April 28, 2022, the Court approved an interim distribution to ATB in the total amount of 

$1,130,000, with $75,000 on account of the Receiver’s borrowings and the balance of $1,055,000 

on account of ATB’s secured indebtedness (the “Initial Interim Distribution”). The Receiver 

issued the Initial Interim Distribution shortly following the pronouncement of that order. 

71. Due to the foregoing and the cash held in trust by the Receiver as reflected on the Interim R&D,  

the Receiver recommends that the Court approve a second interim distribution to ATB in the 

amount of $1,200,000 (the “Proposed Second Interim Distribution”). As outlined in the Interim 

R&D, this will leave an approximate $144,000 holdback of funds for closing of the Proposed Lot 

32 Sale (in the event that the Court approves the requested relief being sought by the Receiver 

herein) and continue the sales process respecting Lot 13, the final EQPI lot for sale. 

RECOMMENDATIONS 
 
72. The Receiver is respectfully seeking and recommending this Honourable approve: 

(a) The activities of the Receiver as currently before the Court;  

(b) The Proposed Lot 32 Sale; 

(c) The Interim R&D; 

(d) The Proposed Second Interim Distribution; and 

(e) The sealing of the Confidential Supplement to the Seventh Report and Fifth Jardine 

Affidavit until the closing of the final sale of the last of the EQPI Properties. 
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Tel:  403 777 9999 
Fax:  403 640 0591 
www.bdo.ca 

BDO Canada Limited 
110, 5800 – 2nd Street SW 
Calgary, AB T2H 0H2 Canada 
 
 

   

 

VIA EMAIL 
 
August 25, 2022 
 
Frank P. Layton, Q.C. 
5003 Donsdale Drive NW 
Edmonton, AB T6M 2V2 
 
Re: Eagles Quay Properties Inc. (“EQPI”), In Receivership 

Dear Mr. Layton, 

We write in response to your correspondence of August 5, 2022 (the “August 5, 2022 Layton 
Correspondence”) received in advance of the Receiver’s application scheduled that morning a 
copy of which is attached hereto as Appendix “A” for your ease of reference.   

Similar to our previous correspondence, we note that the August 5, 2022 Layton 
Correspondence contains a number of statements and allegations many of which we disagree 
with, but we have not addressed each such statement herein. However, the absence of a 
comment or specific rebuttal does not equate to our acquiescence of your position or 
acceptance of the truth or merit of any particular statement. 

AUGUST 5, 2022 COURT APPLICATION 

In the August 5, 2022 Layton Correspondence you request that the Receiver discontinue or 
adjourn Sine Die the Receiver’s application seeking an Order for the sale of EQPI Estate Lot 16.   

The Receiver responded to this request through correspondence from its counsel (the “August 
5, 2022 Receiver Correspondence”) advising that it would be proceeding with its Court 
application and if you wished to seek an adjournment, you would need to attend the hearing 
and make submissions to the Court on that point. A copy of the August 5, 2022 Receiver 
Correspondence is attached as Appendix “B” for your ease of reference. 

Notwithstanding the above, the Receiver brought the August 5, 2022 Layton Correspondence to 
the attention of the Court, together with your request of the Receiver for an adjournment. 
After consideration of the above, the Court ultimately approved the Receiver’s application, 
inter alia, approving the sale of EQPI Estate Lot 16 and copies of the filed Orders have been 
provided to the service list established in this matter. 

ALLEGED PROPRIETY OF COURT ORDERS OBTAINED IN THE RECEIVERSHIP 

The August 5, 2022 Layton Correspondence claims that the Court Order (the “Advice and 
Direction Order”) obtained by the Receiver pertaining to certain amendments to a restrictive 
covenant registered against title to the EQPI Properties ought not to have been granted and 
were based on alleged false/untrue misrepresentations to the Court of non-existent legal rights 
and false facts.   

We note that you were served with notice of the Receiver’s application seeking the Advice and 
Direction Order and that you were represented by counsel at the time who opposed the 
Receiver’s application. Following consideration of the evidence properly put before it in 
accordance with appropriate rules, the Court granted the Advice and Direction Order.  

Lastly, the Receiver understands that the Advice and Direction Order has not been appealed, 
nor has any application been made to amend or vary the terms of such order. 
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The Receiver reiterates that it has at all times acted fairly, properly and in accordance with 
the terms of the Receivership Order in carrying out its court-mandated obligations to all of the 
stakeholders of EQPI. 

REFERENCES TO SETTLEMENT AND/OR PURCHASE OFFERS 

The Receiver responds to your comments with respect to a settlement offer by again 
reiterating that the Receivership Order only provides the Receiver with the ability to convey 
the EQPI property with the resulting funds distributed to the creditors of EQPI upon the receipt 
of court approval. 

With respect to your statement that you have offered (on several occasions already this year) 
to purchase the remaining Eagles Quay Estate lots, while we have received emails from you 
stating your intention to make a such an offer, the Receiver has not received a formal offer 
from you for any of the EQPI lots despite a multitude of requests from the Receiver that such 
intentions be put into the form of a binding offer. 

We have again taken the liberty of enclosing the form of purchase and sale agreement being 
used for your convenience as Appendix “C” and note that while we would expect that the 
Receiver would require clear indication of any conditions to purchase (which the Receiver 
would expect would be minimal) as well as means and evidence of financing.  

As you are aware, the Receiver is continuing to market the EQPI Properties, therefore time is 
of the essence in the receipt of any offer to purchase that you wish to submit for the 
Receiver’s consideration. 

REFERENCES TO PROFESSIONAL FEES OF THE RECEIVER AND ITS COUNSEL 

The August 5, 2022 Layton Correspondence alleges that ATB and the Receiver have each 
incurred at least $500,000 in fees.   

The Receiver does not have details as to the professional fees incurred by ATB on this matter.  
However, the Receiver wishes to correct for the record that Appendix H to the Receiver’s Sixth 
Report illustrates the professional fees of the Receiver and its counsel having been incurred of 
$196,620 and $109,689 respectively for a total of $306,309 as of the date of the Sixth Report. 
The Receiver notes that of the fees incurred to date in respect of this matter a significant 
portion of those costs have been incurred responding to positions at applications or 
correspondence sent by you to the Receiver and its legal counsel at the last minute prior to an 
application proceeding.    

Yours truly, 

BDO Canada Limited 
Solely in its capacity as Receiver of Eagles Quay Properties Inc. 
and not in its personal or corporate capacity 

Per:   

Kevin Meyler 
Senior Vice President 
 
c.c. Breanne Barker – Receiver ; Ryan Zahara – MLT Aikins LLP ; Don Wilson – DLA Piper 
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Meyler, Kevin

From: Ryan Zahara <RZahara@mltaikins.com>
Sent: August 5, 2022 9:37 AM
To: Frank P. Layton, Q.C.
Cc: Meyler, Kevin; Brian C. Catalano; Wilson, Donald; Barker, Breanne
Subject: FW: [EXT] ATB / Eagles Quay Properties Inc. 
Attachments: Ltr to Wilson, Meyler 8.5.2022 .pdf

Frank, 
 
Further to your correspondence this morning sent to counsel for ATB and the Receiver, the Receiver will be proceeding 
with its Court application this morning at 10:00 a.m. before Justice Jones for approval of the sale of Lot 16. 
 
If you wish to seek an adjournment of the application this morning you will need to attend the hearing this morning and 
make submissions on that point to Justice Jones on that point. 
 
The Receiver is not prepared to grant an adjournment on the basis outlined in your letter and for the reasons previously 
outlined to you at the last application in this matter. The Receiver also wants to state clearly that no offer for any of the 
EQPI lots has been received from you. The only thing received are emails from you stating your intention to make an offer 
and no offer ever being provided to the Receiver (despite a multitude of requests from the Receiver that such intentions 
be put into the form of a binding offer).  
 
As previously indicated, much of your letter contains baseless and false allegations unsupported by any evidence and 
which are contrary to previous rulings of the Court of Queen's Bench on these very matters. 
 
We will advise Justice Jones of the receipt of your correspondence and the nature of the claims therein.  
 
Best regards, 
 
 

Ryan Zahara (he/him) 
Partner 
P: (403) 693-5420 | E: rzahara@mltaikins.com 

MLT Aikins LLP 
2100 Livingston Place 
222 3rd Ave SW 
Calgary, AB  T2P 0B4 

BIO  |  VCARD 

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.
MLT Aik ins

 

NOTICE: This email including attachments is confidential and legally privileged. If you are not the intended recipient, any redistribution or copying of this 
message is prohibited. If you have received this email in error, please notify us immediately by return email and delete this email. If you no longer wish 
to receive commercial electronic messages from MLT Aikins LLP, email casl@mltaikins.com. We may still send messages for which we do not require 
consent. 

From: Frank P. Layton, Q.C.  
Sent: August 5, 2022 9:12 AM 
To: Meyler, Kevin <kmeyler@bdo.ca>; Wilson, Donald <donald.wilson@dlapiper.com> 
Cc: Barker, Breanne <bbarker@bdo.ca>; cstange@atb.com 
Subject: [EXT] ATB / Eagles Quay Properties Inc.  
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Kevin / Don 
Kindly see the attached letter with respect to this morning’s Application. 
Regards, 
 
LAYTON PC 

 
FRANK P. LAYTON, Q.C. 
BARRISTER & SOLICITOR 
USA FOREIGN LAW CONSULTANT 

 

Please Note:  We are currently working remotely.  Responses may be delayed. 

LAYTON PC     COUNSEL AT LAW   ▪   BOARDROOM COUNSEL   ▪   INTERNATIONAL COUNSEL 

fplayton@layton-qc.com     P 780.424.4272     F 780.424.4275     5003 Donsdale Drive, Edmonton, Alberta Canada T6M 2V2     layton-qc.com 

Professional Corporation 
PRIVATE AND CONFIDENTIAL FOR INTENDED RECIPIENT ONLY: Office Hours: Monday to Thursday: 9 a.m. to 4 p.m. and Friday 9:00 a.m. to 12:00 p.m. (except holidays). Messages not 
received during Office Hours will be reviewed in the normal course during Business Hours. Matters are dealt with based upon many factors and not in a chronological order of priority. Do 
not assume a message sent during or outside of Office Hours has been reviewed or dealt with unless you have received notice from our office. We will communicate with addressee by email 
(which does not assure privacy or security) and hereby confirm each recipients approval and authority to do so, unless instructed (in writing) by recipient not to communicate via email. If 
received in error delete immediately. 
LAYTON LAW: Covid-19 Office Hours  
Due to Covid-19 to protect the health of staff and clients, until further notice LAYTON LAW office hours will be:  
Monday to Wednesday:  9 a.m. to 4 p.m. 
Thursdays, Fridays and all Statutory Holidays: Office Closed 

Emails received when our office is closed will be reviewed during normal business hours on Mondays, Tuesdays and Wednesdays.  
 
 

 
The information contained in this communication is confidential and intended only for the use of those to whom it is addressed. If you have 
received this communication in error, please notify me by telephone (collect if necessary) and delete or destroy any copies of it. Thank you. 
 
To update your commercial electronic message preferences or unsubscribe from promotional messages, please go to our online subscription 
centre https://go.bdo.ca/subscription-center.html 
 
BDO Canada LLP (and its affiliates), a Canadian limited liability partnership, is a member of BDO International Limited, a UK company limited 
by guarantee, and forms part of the international BDO network of independent member firms. 
 
BDO is the brand name for the BDO network and for each of the BDO Member Firms. 
 
Le contenu de ce courriel est confidentiel et à l’intention du (des) destinataire(s) seulement. Si vous recevez cette transmission par erreur, 
veuillez m’aviser immédiatement par téléphone en utilisant le numéro mentionné ci-haut (à frais virés si nécessaire). Veuillez effacer ou 
détruire toutes copies de ce courriel reçues. Merci de votre collaboration. 
 
Pour mettre à jour vos préférences en matière de messages électroniques ou si vous ne souhaitez recevoir des messages électroniques 
commerciaux, veuillez-vous rendre au centre d’inscription en ligne. https://go.bdo.ca/subscription-center.html 
 
BDO Canada s.r.l./S.E.N.C.R.L. (et ses filiales), une société canadienne à responsabilité limitée/société en nom collectif à responsabilité 
limitée, est membre de BDO International Limited, société de droit anglais, et fait partie du réseau international de sociétés membres 
indépendantes BDO. 
 
BDO est la marque utilisée pour désigner le réseau BDO et chacune de ses sociétés membres. 
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