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INTRODUCTION
1.

On March 5, 2019, ATB Financial, formerly Alberta Treasury Branches (“ATB”), sought and
obtained an Order (the “Receivership Order”) of this Honourable Court appointing Hardie &
Kelly Inc. (“H&K”) as receiver (the “Receiver”) of the assets, undertakings and properties of
Eagles Quay Properties Inc. (“EQPI” or “Eagles Quay”).

2.

Paragraph 2 of the Receivership Order transfers Action Number 1703-10923 from the Judicial
Centre of Edmonton to the Judicial Centre of Calgary in Action Number 1901-06628.

3.

On May 6, 2019, the Receiver filed its First Report in connection with:
(a) Outlining its activities in attempting to obtain the Records of EQPI in order to exercise its
duties under the Receivership Order, ultimately leading the Receiver to seek an Order of
the Court compelling EQPI, Frank Layton, Q.C. (“Mr. Layton”) and Frank P. Layton
Professional Corporation to provide the Receiver with the records required to exercise such
duties; and
(b) Seeking and obtaining the approval of the terms of a proposed sales and listing agreement
with Mr. Jim Jardine (“Mr. Jardine”) of Trilliant Real Estate Group.

4.

On May 16, 2019, the Receiver filed the following additional materials:
(a) A First Confidential Supplement to the First Report (the “First Confidential Supplement
to the First Report”) providing commercially sensitive information as it relates to the
results of a request for listing proposal process administered by the Receiver whereby the
Receiver sought and obtained proposals from three firms seeking to act as the Receiver’s
listing agent. As this First Confidential Supplement contained commercially sensitive
information, as it relates to the ultimate value likely to be derived from a sale of the EQPI
Properties the Receiver sought and obtained an order sealing such reports for a period of
three months from the date of the closing of any ultimate sale of the last of the EQPI
Properties (as defined and discussed below); and

5.

A Second Confidential Supplement to the First Report (the “Second Confidential Supplement to
the First Report”) providing additional correspondence as between the Receiver and Mr. Layton
which was not before the Court in response to Mr. Layton’s correspondence to the Receiver. As
the Second Confidential Supplement to the First Report contained personal information, the
Receiver sought and obtain an order sealing the Second Confidential Supplement to the First Report
until the closing of the final sale of the last of the EQPI Properties.

3

6.

On May 16, 2019, Mr. Justice C.M. Jones of this Honourable Court granted an Order (the
“Compelling and Listing Order”), inter alia:
(a) Approving a sales and listing process as outlined in the First Report; and
(b) Ordering Mr. Layton, Frank P. Layton Professional Corp., and any other individual or entity
in possession of the Records to turn them over to the Receiver within five days of being
served with a copy of the Compelling and Listing Order.

7.

On June 30, 2020, pursuant to a merger of H&K with BDO Canada Limited (“BDO”), Madam
Justice K.M. Horner, of this Honourable Court granted an Order substituting H&K with BDO as
the Receiver, with the effect that references to the Receiver herein shall refer to both H&K and
BDO in such capacity.

8.

On August 12, 2020, the Receiver filed its second report (the “Second Report”), providing this
Honourable Court with, inter alia:
(a) Details of material communications as between the Receiver and Mr. Layton, both directly
and through legal counsel, or through the Receiver’s sales agent, Mr. Jardine;
(b) The summary and status of the sales process being administered by the Receiver through
Mr. Jardine, together with the Receiver’s application for an approval process for the sale
of individual lots owned by EQPI and approval of a conditional purchase and sale
agreement as between the Receiver and Shauna and Michael Garrow (the “Initial
Purchaser”) for one of the lots that make up the EQPI Properties; and
(c) Details of certain restrictive covenants registered against title to the EQPI Properties and
the resulting impact of such covenants on the Receiver’s efforts to market and sell the EQPI
Properties, together with details of the Receiver’s proposal to mitigate such impact.

9.

Concurrent with the filing of the Second Report, the Receiver also filed a Confidential Supplement
to the Second Report, for which a sealing order was sought and obtained given that this report
contained commercially sensitive information, including, inter alia; an update on the status of the
sales process as it relates to the EQPI Properties..
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10.

On August 19, 2020, the Court granted a series of Orders (the “August 19 Orders”) providing
certain of the relief sought by the Receiver, including, inter alia;
(a) A Sale Approval and Vesting Order which, inter alia, approved the sale of a property to the
Initial Purchaser;
(b) An Advice and Direction Order which, inter alia, replaced the “Developer”, Frank Layton
and Carol Layton, the named parties under the Restrictive Covenant EQPI.
In granting the requested relief, the Honourable Mr. Justice C.M. Jones requested that the parties
try to settle the terms of the orders in respect of the relief granted, failing which they were advised
that they were at liberty to re-attend before the Court with such re-attendance being ultimately
required, the outcome of which is as discussed below.

11.

During the intervening period between the Court’s granting of the above relief and the attempted
settlement on the form of order between the parties, the Initial Purchaser advised the Receiver that
they would not be waiving their conditions, therefore the potential sale agreement was terminated.

12.

As the Receiver and Mr. Layton could not ultimately come to an agreement through their counsel
on the form of Order pertaining to the application held on August 19, 2020, on December 8, 2020,
Justice Jones advised that the parties should book time on January 5, 2021 to have the matter
resolved.

13.

On December 30, 2020, Ogilvie LLP, as Mr. Layton’s then counsel wrote to the Receiver seeking
an adjournment to the January 5, 2021 application, advising that Mr. Layton wished to be present
to make certain representations to the Court and that he was unavailable on January 5, 2021. As a
result, the January 5, 2021 appearance was adjourned by consent to February 3, 2021.

14.

On January 19, 2021, Mr. Kentigern A. Rowan, Q.C. (“Mr. Rowan”) of Ogilvie LLP served on the
service list a notice of withdrawal of lawyer of record withdrawing as legal counsel for EQPI and
Frank Layton. Mr. Rowan advised that as he was counsel of record for EQPI and Frank Layton at
the application on August 19, 2020, that he would be in attendance at the February 3, 2021
application to settle the terms of those Orders should his assistance be required.

15.

At approximately 1:46 p.m. on February 3, 2021, in advance of the application scheduled for 2:00
p.m. that same afternoon, Mr. Layton forwarded correspondence (the “Layton February 3 2021
Materials”) to the Court, copying counsel to the Receiver and counsel to ATB, with such
correspondence marked “Draft February 3, 2021 to be replaced by Final Form”, a copy of which
was attached to the Third Report.
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16.

On February 3, 2021, parties including Mr. Layton, a representative of the Receiver and its counsel,
counsel to ATB, counsel to Carol Layton and Mr. Rowan in his capacity as former counsel to EQPI.
and Mr. Layton attended before the Honourable Mr. Justice C. M. Jones to settle the form of Orders
reflecting the relief granted on August 19, 2021, leading to the issuance of the Order Re. Advice
and Directions (the “A&D Order”) as filed in these proceedings on February 23, 2021. A copy of
the transcript from these proceedings was attached to the Third Report.

17.

On April 1, 2021, Mr. Layton sent correspondence (the “April 1 2021 Layton Correspondence”)
to both the Court and the service list established in this matter providing a letter which, inter alia,
confirms that the Layton February 3 Materials were not provided to the Honourable Mr. Justice
C.M. Jones given the Judicial Assistant to Justice C.M. Jones was not at her desk in the intervening
period between receipt of the email and the start of court application. A copy of this April 1, 2021
Layton Correspondence was attached to the Third Report.

18.

On September 8, 2021, the Receiver filed its third report (the “Third Report”), providing this
Honourable Court with, inter alia, the status of the sales process administered by the Receiver,
through Mr. Jardine, together with the Receiver’s application for the Court’s approval of three EQPI
lot sales (the “Former Lot Sales”).

19.

Concurrent with the filing of the Third Report, the Receiver also filed a Confidential Supplement
to the Third Report, for which a sealing order was sought and obtained given that this report
contained commercially sensitive information, including, inter alia; an update on the status of the
sales process and information on the Former Lot Sales.

20.

At 1:56 p.m. on September 15, 2021, in advance of the application scheduled for 2:00 p.m. that
same afternoon, Mr. Layton sent correspondence (the “September 15, 2021 Layton
Correspondence”) to Kristine.kirby@albertacourts.ca, judicial assistant to Justice Jones, with a
copy to the Receiver’s legal counsel and ATB’s legal counsel, requesting that Ms. Kirby provide
the attached email and attachments to Justice Jones. As the Court Officer, the Receiver’s counsel
brought the September 15, 2021 Layton Correspondence to the attention of the Court. A copy of
the covering email and covering letter included with the September 15, 2021 Layton
Correspondence is attached as Appendix “A”.
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21.

On September 15, 2021, after considering the September 15, 2021 Layton Correspondence and
admissibility of same, the Court granted the following Orders:
(a) Three (3) Sale Approval and Vesting Orders respecting Lot 3, Lot 4, and Lot 15 (the
“SAVOs”; and
(b) An Order approving the Receiver’s activities and professional fees of the Receiver and its
legal counsel as outlined in the Third Report (the “Order re Activities and Professional
Fees”).

22.

The purpose of this report (the “Fourth Report”) is to provide information to this Honourable
Court with respect to:
(a) The Receiver’s activities since the date of the Third Report;
(b) The status of the sales process administered by the Receiver, through Mr. Jardine, together
with the Receiver’s application for this Court’s approval of 2 additional EQPI lot sales (the
“Proposed Lot Sales”) and to advise the Court of a price reduction to the sale of Lot 15
previously approved by the Court (the “Amended Lot Sale”); and
(c) The Receiver’s application seeking the sealing of the Confidential Supplement to the
Fourth Report and the Second Jardine Affidavit (both defined immediately below) until the
closing of the final sale of the last of the EQPI Properties.

23.

Concurrent with the filing of the Fourth Report, the Receiver also prepared and filed a confidential
supplement (the “Confidential Supplement to the Fourth Report”) which provides further
details on the sales process conducted, interest and offers received, and pertinent details of the
Proposed Lot Sales and the Amended Lot Sale for the Court’s consideration in granting the
Receiver’s requested relief.

24.

Mr. Jardine, in his capacity as the Receiver’s sales agent has also sworn a second Confidential
Affidavit on February 11, 2022 (the “Second Jardine Affidavit”) as to material aspects of the sales
process which is concurrently being filed in these proceedings.

25.

The Confidential Supplement to the Fourth Report and the Second Jardine Affidavit contain
commercially sensitive information with respect to the status of the Receiver’s sales process and
the Receiver’s expectation of value, both of which would have a material effect on the continued
marketing of the EQPI Properties if disseminated, causing irreparable prejudice to the creditors and
other stakeholders. As a result, the Receiver respectfully requests that the Confidential Supplement
to the Fourth Report and the Second Jardine Affidavit remain confidential and be sealed on the
Court record until the closing of the final sale of the last of the EQPI Properties.
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26.

Capitalized terms not defined in the Fourth Report are as defined in the Receivership Order, the
Receiver’s First, Second or the Third Report and filed in these proceedings.

27.

A copy of the Receivership Order, the Receiver’s previous reports, the Affidavit of Travis
Woktowicz (the “Initial Affidavit”) and other relevant documents pertaining to these receivership
proceedings are available on the Receiver’s website at https://relieffromdebt.ca/eagles-quay.

28.

All references to currency are in Canadian dollars unless otherwise noted.

TERMS OF REFERENCE
29.

In preparing the Fourth Report, the Receiver has relied upon a review of publicly available
information, information from ATB and / or discussions with former management of EQPI. The
Receiver has not audited, reviewed, or otherwise attempted to verify the accuracy or completeness
of such information and accordingly, the Receiver expresses no opinion or other form of assurance
in respect of such information contained in this report.

BACKGROUND
30.

The substantive asset of Eagles Quay was 11 individual real-estate lots in a fully serviced
development located on the northwest shore of Sylvan Lake, Alberta (the “EQPI Properties”).

31.

Marketing materials previously prepared by Eagles Quay notes several attractive qualities
pertaining to the EQPI Properties:
(a) Each fully treed lot is a minimum of 0.75 acres, some with lakefront access and lake views
from each estate lot;
(b) Lake access with a private dock was to be available to each lot owner;
(c) Lakeshore access for all residents through two stairways to the water’s edge;
(d) Services are installed to each lot line at no cost to purchaser; and
(e) Design features of the properties include walking trails, outdoor benches, picnic tables and
a park.

32.

A corporate search of Eagles Quay dated February 14, 2019 shows that Mr. Frank Layton is the
sole director of Eagles Quay and Frank P. Layton Professional Corporation owns 100% of its voting
shares.
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CREDITORS
33.

While the books and records of EQPI are incomplete, the Receiver understands that other than ATB,
Mr. Layton and Frank P. Layton Professional Corporation are the only other substantial creditors.

ATB Financial
34.

The Initial Affidavit stated that as of February 20, 2019, the total indebtedness owing by Eagles
Quay to ATB was approximately $6,577,535, together with accruing interest, legal and other costs
and expenses incurred in respect of the credit agreement.

35.

ATB advises that as of January 21, 2022, it is owed approximately $7.4 million plus accruing
interest, legal and other costs.

Frank P. Layton Professional Corporation / Frank Layton, Q.C.
36.

The Receiver understands from discussions with Mr. Layton that both Frank P. Layton Professional
Corporation and Mr. Layton in his personal capacity may also be significant unsecured creditors
(as well as equity holders) of Eagles Quay. To date, the Receiver has not undertaken a process to
determine the quantum of any unsecured claims and will not do so unless and until it appears that
ATB may be repaid in full.

ACTIVITIES OF THE RECEIVER SUBSEQUENT TO THE THIRD REPORT
Former Lot Sales
37.

The Receiver worked with Mr. Jardine and its legal counsel to successfully close the sales of Lot 3
and Lot 4, both of which closed on September 29, 2021, as approved by the Court pursuant to the
SAVOs.

38.

With respect to Lot 15 which was approved by the Court pursuant to the SAVOs but remained
conditional on the purchaser obtaining / waiving its financing condition, the Receiver subsequently,
through Mr. Jardine, negotiated the extension of the condition extension removal / closing date, and
a price reduction with respect to this lot, the details of which are included in the Confidential
Supplement to the Fourth Report and the Second Jardine Affidavit.

Continued execution of the sales process
39.

The Receiver has held ongoing discussions with Mr. Jardine as it pertains to his continued
marketing of the EQPI Properties.
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40.

Through the sales process, the Receiver has now negotiated and entered into two additional
purchase and sale agreements with purchasers for the sale of two individual EQPI Properties as
well as negotiating with other potential purchasers through Mr. Jardine, as further detailed in the
Confidential Supplement to the Fourth Report.

SUMMARY AND STATUS OF THE SALES PROCESS
41.

As outlined in the First Report, the Receiver selected Mr. Jardine as its listing agent following a
request for listing proposal process whereby it sought proposals from three proposed listing agents,
with two listing agents understood to have experience in the Sylvan Lake area and one understood
to have experience in marketing commercial real estate, including development properties in rural
Alberta.

42.

The Compelling and Listing Order approved the sales and listing process outlined in the First
Report, inclusive of the following contemplated list prices:
(a) Proposed list price for the lakefront lots of $500,000; and
(b) Proposed list price for non-lakefront lots of between $250,000 and $300,000.

43.

The Receiver has been marketing the EQPI Properties with Mr. Jardine at the approved list prices
subsequent to the issuance of the Compelling and Listing Order in May 2019 and thereafter
extended to February 28, 2022 (the “Listing Period”) and has received numerous formal and
informal expressions of interest and offers, the results of which have been detailed in the
Confidential Supplement to the Third Report and the first confidential Affidavit of Mr. Jardine,
affirmed on September 7, 2021.

44.

As outlined in the Third Report, Mr. Jardine has operated in the Sylvan Lake real estate market for
over 40 years and specializes in lakefront and recreational properties. Mr. Jardine advises that he
was also previously involved in the marketing of Westside Country Estates, a separate waterfront
community in Sylvan Lake, which sold out upon development, given what Mr. Jardine advises was
in his opinion, more attractive pricing than the EQPI Properties.

45.

As a result of his experience and local knowledge, Mr. Jardine has an extensive contact base of
individuals seeking properties similar to the EQPI Properties. Throughout the Listing Period, Mr.
Jardine has been marketing the EQPI Properties through the following means:
(a) Personally discussing the opportunities to real estate developers known to have interest in
real estate development;
(b) Advertising the opportunity to existing Trilliant real estate clients through direct
discussions and social media platforms;
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(c) Erecting signage at the entranceway of the EQPI Properties and engaging a professional
photographer to take drone pictures which assisted in the development of the marketing
materials and website postings;
(d) Exposing the EQPI Properties through the Trilliant website, including the usage of various
social media advertising and on Multiple Listing Services; and
(e) Conducting showings of the EQPI Properties, as requested by interested parties.
46.

In addition to Mr. Jardine’s direct marketing of the EQPI Properties, the Receiver has also marketed
the EQPI Properties either directly or through Mr. Jardine, to contacts known to be active in the
acquisition of real estate properties and also to other commercial realtors.

47.

Further details on the marketing and sales process are provided in the Second Jardine Affidavit,
which the Receiver is requesting and recommending remain confidential at this time as further
outlined herein.

48.

As detailed in the Confidential Supplement to the Fourth Report, based on the results of the sales
process thus far, the Receiver has entered into additional conditional purchase and sale agreements
for two EQPI lots and a price reduction for Lot 15, for which the Receiver is seeking the approval
of this Honourable Court.

INTERIM STATEMENT OF RECEIPTS AND DISBURSEMENTS
49.

The Receiver has prepared an updated Interim Statement of Receipts and Disbursements from the
date of the Receivership Order to February 11, 2022 (the “Interim R&D”) which is attached as
Appendix “B”. As indicated in the Interim R&D, the Receiver is holding $500,083 of cash in trust.

PROFESSIONAL FEES
50.

On September 15, 2021, the Court approved professional fees of the Receiver and its legal counsel
in the amount of $107,390 and $78,516 (exclusive of GST), respectively, pursuant to the Order re
Activities and Professional Fees.

51.

The Receiver and its counsel have rendered additional accounts of $26,145 and $15,651 (exclusive
of GST), respectively (the “Fourth Report Professional Fees”), in relation to the material
activities as summarized in this Fourth Report.

52.

It is the Receiver’s position that the additional professional fees of the Receiver and its legal counsel
are fair and reasonable in the circumstances, and accordingly, it is recommending that this
Honourable Court approve the aforesaid fees and disbursements.
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RECOMMENDATIONS
53.

The Receiver is respectfully seeking and recommending this Honourable approve:
(a) The activities of the Receiver as currently before the Court;
(b) The Proposed Lot Sales and Amended Lot Sale;
(c) The Interim R&D;
(d) The Fourth Report Professional Fees; and
(e) The sealing of the Confidential Supplement to the Fourth Report and Second Jardine

Affidavit until the closing of the final sale of the last of the EQPI Properties.
All of which is respectfully submitted this 14th day of February, 2022.
BDO Canada Limited,
in its capacity as Receiver of Eagles Quay Properties Inc.
and not in its personal or corporate capacity
Per:

Kevin Meyler, CPACIRP, LIT
Senior Vice President

Breanne Barker, CPA, CIRP, LIT
Vice President
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APPENDIX “A”

From: Frank Layton <fplayton@layton-qc.com>
Sent: Wednesday, September 15, 2021 1:56 PM
To: Kristine.Kirby@albertacourts.ca
Cc: Wilson, Donald <donald.wilson@dlapiper.com>; Ryan Zahara <RZahara@mltaikins.com>
Subject: Eagles Quay Properties Inc.
Importance: High
� External Sender

Ms. Kirby,
Kindly deliver the following email and attachments to Justice Jones.

Your Lordship,
I am respectfully submitting the attached letter with respect to your Application at 2 pm this
afternoon.
I find myself once again in the tenable position of not having legal counsel, but having to bring to
your Lordship’s attention the serious issues with respect to the interests of ATB, EQPI and Frank and
Carol Layton.
I can also advise your Lordship that this matter should never have occurred. It has taken seven
years, destroying the life of my wife Dr. Carol Layton, our two daughters and my own career and
health, for no reason.
This matter is of importance to the parties but also to the Court.
The writer has the impression, based upon the untrue and false information provided to the Court
by ATB and the Receiver that the Court has been provided with the misimpression that the writer
has in any way done anything other than support ATB.
For over 40 years I have dedicated my life to the practice of law, to the highest standard and with
complete respect and support for the Courts and the principle of law.
Properly understood, your Lordship will understand that the interests of both the Court and the writer
are being disrespected by the proceedings before the Court, all without any legal right to do so.
I trust that your Lordship will understand the sincerity and importance of considering my attached
letter, which is made considering the interests of ATB, EQPI and Frank and Carol Layton.
It is my submission for the Court to simply adjourn this matter and instruct ATB to enter into
Settlement Discussions, which is their legal requirement
I am certain this matter will settle quickly, as must be done.

I again confirm that it has always been our position that there is no legal right to commence these
proceedings and we have retained our legal rights.
The Law of Equity is paramount in this matter.
The writer’s involvement in this matter has to be involved to ensure that the Court is properly
informed of the true facts.
Respectfully,

LAYTON PC
FRANK P. LAYTON, Q.C.
BARRISTER & SOLICITOR

USA FOREIGN LAW CONSULTANT

Please Note: We are currently working remotely. Responses may be delayed.

LAYTON PC

Counsel at law ▪ Boardroom Counsel ▪ International Counsel

fplayton@layton-qc.com P 780.424.4272 F 780.424.4275 5003 Donsdale Drive, Edmonton, Alberta Canada T6M 2V2 layton-qc.com
Professional Corporation
PRIVATE AND CONFIDENTIAL FOR INTENDED RECIPIENT ONLY: Office Hours: Monday to Thursday: 9 a.m. to 4 p.m. and Friday 9:00 a.m. to 12:00 p.m. (except holidays).
Messages not received during Office Hours will be reviewed in the normal course during Business Hours. Matters are dealt with based upon many factors and not in a
chronological order of priority. Do not assume a message sent during or outside of Office Hours has been reviewed or dealt with unless you have received notice from
our office. We will communicate with addressee by email (which does not assure privacy or security) and hereby confirm each recipients approval and authority to do
so, unless instructed (in writing) by recipient not to communicate via email. If received in error delete immediately.

LAYTON Law: Covid-19 Office Hours
Due to Covid-19 to protect the health of staff and clients, until further notice LAYTON LAW office hours will be:
Monday to Wednesday: 9 a.m. to 4 p.m.
Thursdays, Fridays and all Statutory Holidays: Office Closed
Emails received when our office is closed will be reviewed during normal business hours on Mondays, Tuesdays and
Wednesdays.

Frank P. Layton, Q.C.
5003 Donsdale Drive NW
Edmonton, Alberta
T6M 2V2

September 15, 2021
Via Email
The Honourable Mr. Justice C.M. Jones
c/o Kristine Kirby
2401-N, 601 – 5 Street SW
Calgary, AB T2P 5P7
Attention:

Justice C.A. Jones

My Lord:
Re: Alberta Treasury Branches v. Eagles Quay Properties Inc., Frank Layton and Carol Layton
Court of Queen’s Bench File No. 1901-06628
I find myself again in the untenable circumstance of having to write to Your Lordship without
representation of counsel and also extremely ill dealing with several life-threatening conditions that have
been exacerbated by the stress of this matter, which when the true facts are known is not a Foreclosure
and there was no Default by EQPI and only ATB has been in Default, as always acknowledged and agreed
by ATB Chief Risk Officer Bob Mann on September 25, 2014 and many times thereafter while Agreements
for EQPI and the writer to assist ATB were being performed.
With the greatest of respect to the Court and to Your Lordship, it is my request based on over 40 years of
dedicated practice to the law and upon my true well-established reputation for my commitment to only
address the true facts and proper law that I never advance a claim that I am not completely satisfied is
correct at law.
There should be no need for the writer to be concerned that Your Lordship may have already formed,
based upon misrepresentations made to the Court, without me present, impugning my conduct and
reputation by untrue and falsely advanced representations.
I am writing to you today to protect the interests of ATB, EQPI and Frank and Carol Layton. In fact, the
interests of ATB, EQPI or Frank and Carol Layton are being taken away by false and untrue (made-up)
representations to the Court, both by ATB and by the Receiver and by the withholding and non-disclosure
of the actual true facts to the Court, which if produced would cause the Court to dismiss all proceedings
as there is no legal claim.
I ask that Your Lordship understand the sincerity, honesty and importance of my remarks to you today.
Due to the short time before your Court application, I must be direct and simply ensure Your Lordship of
the truthful of my representations to you.
I could not be more seriously concerned for the interest of ATB, EQPI, Frank and Carol Layton and the
Court that I am in presenting this matter to you today.
The Court has not received any actual material true facts and both ATB and the Receiver assisted by legal
counsel have simply provided created facts (that do not exist) that would support a foreclosure.
This matter involves ATB, a Public Body, and ATB’s employees with others and the Receiver with others
knowingly providing to the Court false and untrue facts misrepresented by false facts and by withholding
and failing to disclose the true facts to the Court.

ATB, a Crown Corporation, and the Receiver, an Officer of the Court, both have the highest duty of trust
to protect the interests of ATB, EQPI, Frank and Carol Layton and to at all times honestly perform their
duties and fully present the true facts and proper law to the Court to enable the Court to fairly Administer
Justice.
ATB and the Receiver are in positions of public trust to ensure the rights of all parties are protected to
enable the judge to properly Administer Justice.
ATB and the Receiver must not withhold, fail to disclose or in any way misinform the Court to the
disadvantage of any interested party.
I have attached a summary of the actual true facts, which I commend to your Lordship must be reviewed
and addressed before any further steps are taken with respect to the Application and the matter before
the Court.
This matter is the most serious Breach of Trust and Abuse of the Court Process that I have ever
encountered or even imagined would occur in Alberta.
I should advise the Court that Corporate Governance including Best Practices in Corporate Governance
and Directors and Officers Duties, Responsibilities and Liabilities are a major component of my law
practice. I advise Boards of Directors and Corporate Officers ranging from private corporations to major
investment funds, banks and investment banks, Crown Corporations and sovereign wealth funds.
I also served as an inaugural Director of Alberta Investment Management Corporation, created by the
Alberta Government to manage the $75 billion of Alberta’s trust funds.
I mention the foregoing only to inform an ensure your Lordship of my knowledge and experience as I refer
to the matters set forth herein.
As I trust will become clear as your Lordship has an opportunity to review the following factual
information, both the Court and Your Lordship and the writer have been ensnared and influenced by the
corrupt misconduct of ATB and the Receiver by the false and untrue representations made to the Court
knowing that the Court will quite properly assume the truth, honesty and completeness of all submission
to the Court by ATB and the Receiver, both in positions of Public Trust to protect the interests of all parties.
I have a close association with ATB for over 35 years as a Trusted Advisor to many Senior Officers and
Directors of ATB, as well as to past Premiers and Finance Minister with respect to matters involving ATB.
Although I served as a Director of ATB, which should raise the question as to how could ATB and I be so
far offside by a simple loan.
The answer is, we were not offside at any time and were performing agreements proposed by ATB and
agreed to by EQPI and Frank Layton arising from ATB Chief Risk Officer Bob Mann’s profuse apology and
proposed agreements.
To provide some clarity of facts to Your Lordship, I provide you the following statements regarding the
actual true facts to bring to your attention the rights of ATB, EQPI and Frank and Carol Layton.
When the misconduct by knowingly unlawful legal proceedings by ATB and the Receiver are looked at, it
is clear that an unknown third party or parties will receive, will have received a windfall without legal right
of $10 million illegally taken away from ATB, EQPI and Frank and Carol Layton.
It is important to be clear to your lordship that ATB legal counsel Don Wilson and ATB, and the Receiver
and the Receiver’ counsel must know the true facts in order to perform their duties and the writer has
provided the true facts to them.
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Your Lordship, because of the timing I need to provide you with some basic facts to alert your Lordship to
the substantial legal rights that must be considered before any further steps are taken in this Application.
What has occurred in this matter is precisely wat all Public Bodies and the Courts must guard against.
ATB did approve the advance of funds, which was in the best interests of ATB, EQPI and Frank and Carol
layton to enable EQPI to continue the business of reselling the EQPI Lake Estate Lots.
Your Lordship, it is remarkable and of great concern that what has and is clearly taking place is the corrupt
misconduct of certain individuals within ATB intentionally assisted or blindly unaware by others to achieve
the fraudulent purpose of obtaining the EQPI Lake Estate Lots ($10 million).
The importance that Public Bodies and Public Officials must comply with the Rule of Law is emphasized in
this matter.
Of equal concern and very challenging to those of us committed to the Rule of Law, the protection of and
respect for our Courts and the Administration of Justice, is to realize how many others, in positions of
Privilege and power within Public Bodies have no interest in the strict legal requirements to be performed
by them or seemingly also no knowledge whatsoever of the laws, which if not adhered to will cause
corruption to fill the void permitting Public Officials, to with impunity for their consequences, take away
the legal rights and property of ATB, EQPI and Frank and Carol Layton
Your Lordship, the sole cause and reason for this matter to be in Court is the refusal by ATB and ATB’s legal
counsel Don Wilson to simply have discussions for good faith settlement.
ATB has a strict Duty of Trust to provide information, be transparent and to in good faith discuss and
resolve any misconduct by ATB.
It is important for Your Lordship to gain an appreciation that in fact there has been no Default at all by
EQPI or Frank and Carol Layton. It is only ATB that has acted in Default and in breach of its duties and
agreements.
To be clear, ATB did not expect and does not expect ATB Senior Officers clearly expected ATB to promptly
advance the funds to EQPI, as I certainly trusted and expected would be promptly done.
I, too, was too trusting for too long, as the individuals assigned to perform the Agreements with EQPI, for
the benefit of ATB, were only purporting to perform
In simple terms, there is no imaginable reason for this matter to be before the Courts.
The writer obtained an Eagles Quay Appraisal August 2020, which ATB and the Receiver were aware had
been requested and the writer had requested a delay in the Application to receive the Appraisal.
ATB and the Receiver refused to delay the proceedings.
The Eagles Quay Appraisal August 2020 was prepared by Kenneth Water, the most respected and
experienced appraiser of Sylvan Lake lakeshore properties. Ken Waters appraisal confirms the eagles quay
appraisal 2011 that Eagles Quay, an ultra-upscale luxury lakeshore subdivision on Sylvan Lake is by fair the
most desirable and expensive on Sylvan Lake and provided a $9.5 million value.
I have attached some pages from the Eagles Quay Appraisal August 2020, which I represent are true and
correct.
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The following briefly set out important facts are to assure Your Lordship that there are serious material
issues as to the legal interests and property of ATB, EQPI and Frank and Carol Layton.
The following facts are true and have not been disclosed to Your Lordship by ATB or the Receiver:
1. This matter does not relate to a foreclosure
This matter does not relate to the 2011 ATB Loan to EQPI $5.5 million
2. ATB has at all times been fully secured and not at risk. The 2011 ATB loan $5.5 million was secured
by the EQPI Lake Estate Lots (EQPI’s only assets):
a. EQPI Property 2011 Appraisal $13.6 million
b. EQPI Appraisal 2020 $9.5 million
ATB remains not at risk and fully secured for ATB loan of $5.5 million or any amount currently owing
thereunder.
3. The ATB employees had no intention of advancing the funds to EQPI in clear and open disregard
for the instructions of ATB CEO Dave Mowat and the instructions of ATB CRO Bob Mann and in
knowing breach of ATB’s obligation to advance funds to EQPI.
4. Pursuant to the Agreement made with Frank Layton, for the benefit of ATB (not an obligation of
EQPI or Frank Layton with respect to the EQPI Loan), ATB failed to repay Frank Layton $1.5 million
in cash, ATB has always acknowledged the debt payable to Frank Layto
5. What is materially factually important is to understand that only ATB and the Receiver have at all
times prevented the sale of the EQPI Lake Estate Lots.
Further details are below. It is important to clarify the following for the Court:
-

All that happened was ATB’s default in the advance of funds which ATB had a duty and promise to
advance in the best interests of ATB, EQPI and Frank and Carol Layton.

-

In 2007, Frank and Carol Layton personally completed The Properties of Eagles Quay Subdivision,
an ultra-upscale lakeshore subdivision on the lakeshore of Sylvan Lake, which is recognized as the
most superior, desirable and valuable lakeshore property on Sylvan Lake, in Alberta and amongst
the top three most expensive recreational properties in Canada.

-

It was four (4) years later that EQPI purchased the EQPI Lake Estate Lots within the Eagles Quay
Subdivision completed personally by Frank and Carol Layton in 2007.

-

EQPI purchased the lots without cash and ATB is aware that there is a prior existing debt of
$.5 million owed to Frank Layton.

-

The Eagles Quay Appraisal 2011 provided an appraised value of $13.6 million.

-

Arising from the Agreements entered into on September 25, 2014, at the meeting of ATB Chief
Risk Officer Bob Mann and EQPI CEO Frank Layton, the following are material facts:
1. Frank Layton advised that EQPI was delivering the EQPI Lake Estate Lots ($23.6 million) to ATB,
for immediate transfer to ATB.
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2. Bob Mann had profusely apologized to Frank Layton for ATB’s delay in the advance of funds to
EQPI that should have already been advanced and also profusely apologized for the
unauthorized misconduct by ATB employees towards EQPI and Frank and Carol Layton which
was not authorized by ATB and was to be ignored.
3. ATB CRO Bob Mann further stated that the ATB employees involved did not even know their
duties to be adhered to as ATB employees nor their obligations nor the ATB policies to be
followed by all ATB employees and departments.
4. Frank Layton advised CRO Bob Mann that it was his priority that the ATB Loan was repaid in
full.
5. ATB CRO Bob Mann acknowledged and agreed that ATB would register the transfer of title to
the EQPI Lands and boATB had a fiduciary duty to ensure that ATB protect the equity in EQPI
of $8.1 million.
6. Frank Layton had delivered the EQPI Lake Estate Lots ($13.6 million)
-

that EQPI had no other source of funds

PURPOSE
Your Lordship, I have endeavoured to explain the importance of this matter to ATB, EQPI, Frank and Carol
Layton and to Your Lordship.
As you will note, the purpose of my representations to you today are to protect the interests of all parties,
ATB, EQPI and Frank and Carol Layton.
The Orders already granted by the Court and any further Orders, when the facts are properly exposed
have caused and will result in Court Orders being granted based upon false and untrue misrepresentations
to the Court and the withholding and failure to disclose to the Court the actual true facts and proper law.
ATB and the Receiver have filed the untrue submissions with the Court, in reliance upon the fact that the
Court will, quite properly, assume that ATB and the Receiver are both in positions of Public Trust to protect
the interests of ATB, EQPI and Frank and Carol Layton and therefore have properly and honestly provided
the true material facts to the Court.
The intent of ATB and the Receiver assisted by others is to obtain Court Orders without legal right granted
by intentional Abuse of the Court Process for personal gain or for others, acquire $10 million taken
unlawfully from the interests of ATB, EQPI and Frnk and Carol LAyton.
Although the material facts are set forth below, having regard to the timing of your Application, I provide
the following facts:
1. There is no distress.
The boldness of ATB and the Receiver’s willingness to present openly false and untrue facts is
emphasized by the glaringly obvious misrepresentation to the Court of the value of the EQPI Lake
Estate Lots at a value of -70% of current Fair Market Value.
2. ONLY ATB AND THE RECEIVER HAVE PREVENTED SALES OF THE EQPI LAKE ESTATE LOTS.
3. ATB AND THE RECEIVER HAVE PREVENTED SETTLEMENT.
4. Between 2014 and 2017, for three years ATB and EQPI (CEO Frank Layton) performed the
agreement with ATB, with the ATB employees continuing to delay advance of the funds to EQPI,
thereby preventing EQPI’s ability to market and sell the EQPI Lake Estate Lots.
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5. Frank Layton always had the greatest respect for ATB in hindsight was too tolerant with respect to
the continuing promise but non-advanced funds to EQPI.
6. ATB was also to promptly advance sufficient funds to EQPI to enable EQPI to repay the funds to
Frank Layton.
7. It is important for the Court to be aware that at all times EQPI and Frank Layton had a focused
priority on the repayment of funds to ATB.
I have asked the Court to note that Frank Layton delivered the EQPI Lands to ATB ($13.6 million) to
ensure ATB loan was fully satisfied and trusting ATB to sell the EQPI Lake Estate Lots at proper Fair
Market Value to ensure payment of EQPI’s equity ($8.1 million) and debt owed by Frank Layton
($7.5 million).
Again, notwithstanding that the EQPI equity ($8.1 million) and Frank Layton’s interest ($7.5 million)
were far greater that ATB’ loan ($5.5 million) (as acknowledged by ATB CRO Bob Mann), Frank
Layton provided the EQPI Lake Estate Lots to ATB to ensure the ATB Loan was fully satisfied.
8. By the Spring of 2017, ATB had defaulted in the promised advance of funds and defaulted in
repayment of funds to Frank Layton.
9. ATB Was to proceed with the transfer of the EQPI Lands to ATB.
10. ATB acknowledged its Default in the repayment of funds to Frank Layton and advised that the first
sale proceeds of the EQPI lake estate Lots would be paid to Frank Layton to pay ATB’s debt in
priority to ATB’s loan.
11. ATB defaulted in the transfer of title of the EQPI Lands to ATB and requested that EQPI agree to
discussions for an Alternative Resolution instead of the transfer of title of the EQP Land Estate Lots
to ATB, which EQPI Promptly agreed to do.
12. ATB had also acknowledged liability for damages as a result of ATB’s ongoing misconduct, to be
applied in reduction to the $5.5 million loan.
13. The true facts are that ATB commenced legal proceedings knowingly without lawful right and has
continued the legal proceedings, including the invalid appointment of the Receiver.
At the time of commencement of the ATB legal proceedings, ATB’s EQPI’s and Frank and Carol Layton’s
interests in the EQPI Lands were as follows:
-

EQPI Lands $13.6 million

-

EQPI Interest $12.1 million ($8.1 million equity + $3 million damages)

-

Frank Layton $9 million ($7.5 million + $1.5 million)

-

ATB $1.5 million ($5.5 million - $3 million - $1.5 million)

I have attempted in the time available to present to the Court the material true facts necessary to inform
the Court that the Court proceedings are against the interests of ATB, EQPI, Frank and Carol Layton and
of the Court.
In the simplest terms, EQPI and Frank Layton have always been focused on settlement (with ATB), always
willing to agree to a fair and reasonable price.
Frank Layton could not have been more accommodating and is continuing to protect the interests of ATB.
The most important fact is that:
▪

Had ATB not defaulted and had advanced the promised funds to EQPI in 2014, the EQPI
Appraisal 2020 clearly establishes that all of the EQPI lots would have been sold by 2017 and the
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▪
▪

▪

EQPI Loan would have been repaid in full, EQPI would have received the equity ($8.1 million) and
EQPI would have repaid $7.5 million debt to Frank Layton.
If ATB had proceeded with the transfer of title to ATB, all of the EQPI lots would have been sold by
2017 and the ATB Loan, the EQPI equity and the debt paid to Frank Layton would have been paid.
If ATB had advanced the funds to EQPI in 2014 pursuant to the Agreement proposed by ATB CRO
Bob Mann, the EQPI Appraisal 2020 clearly establishes that all of the EQPI lots would have been
sold by 2017 and the EQPI Loan would have been repaid in full, EQPI would have received the
equity ($8.1 million) and EQPI would have repaid $7.5 million debt to Frank Layton.
ATB had to advance $60,000 to $180,000 over three years.
Had ATB advanced the promised and required funds to EQPI in 2014, all of the EQPI Lake Estate
Lots would have been sold within two to three years; the ATB Loan would have been fully repaid;
EQPI would have received sales proceeds of EQPI’s $8.1 million equity; and EQPI would have repaid
the $7.5 million debt owed to Frank Layton.
ATB held security of $18 million for the $5.5 million loan to EQPI. The advance of funds was only
$60,000 to $180,000 approved by ATB, being properly and clearly required in the best interest of
both ATB and EQPI.

Instead, ATB commenced legal proceedings preventing the ability of EQPI to sell the EQPI Lake Estate Lots
and has expended $500,000 to $1,000,000 of unauthorized and unnecessary trust funds of Albertans.
Set forth below are also the continuing misrepresentations, fabrications of false facts including the
improper imputing of Frank Layton’s reputation, when Frank Layton is only trying to assist
My Lordship, I apologize, this most certainly is not the work product I would normally produce. I had to
get some informationto you in unusual circumstances.
I am very ill and will be at the hospital for more tests today.
My comments are respectively submitted.
In my respectful view, the proper next step would be for the Court to adjourn the application sine die and
to tdirect atb to have good faith settmetn discussion with EQPI and Frnk Lyaton.
Settlement would be easily achieved and this matter.
It has ben seven years of destruction to the Layton family lives for no reason.
NOT SEIZED
We have intentionally not engaged directly with the Receiver as we do not accept that he has been lawfully
and validly appointed.
EQPI and the Guarantors are not seized with these legal proceedings and are entitled to enforce all
available legal rights and remedies arising against ATB, the Receiver and other parties.
Respectfully submitted,

Frank P. Layton, Q.C.
FPL/mjb

Frank P. Layton, Q.C.

Page 7 of 8

Enclosures
cc:

DLA Piper
Attn: Don Wilson
MLT Aikins
Attn: Ryan Zahara
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APPENDIX “B”

Eagles Quay Properties Inc. - In Receivership
Interim Statement of Receipts and Disbursements
For the period March 5, 2019 to February 11, 2022

RECEIPTS
Sale of Assets
Advance from secured creditor
Cash in bank
Interest income

$

DISBURSEMENTS
Receiver Fees and Disbursements
Receiver Legal Fees and Disbursements
Property Taxes
Realtor Commissions
Appraisal Fee
Insurance
Outside Consulting
Ascend/Filing fee
Bank fees
Miscellaneous disbursement
GST (Net)

CASH ON HAND

720,000
75,000
11,633
18
806,651

133,535
94,167
68,800
27,600
6,638
2,787
2,000
345
161
23
(29,487)
306,568
$

500,083

