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INTRODUCTION AND PURPOSE OF THIS REPORT 

1. 450477 Ontario Limited operating as Chartrand Equipment (“Chartrand” or the 

“Debtor”) is a corporation incorporated pursuant to the Business Corporations Act 

(Ontario).  Chartrand is a privately owned corporation which provided large scale 

heavy construction services to municipal, provincial and mining projects in northern 

Ontario. The Company is privately owned and operated by members of the Chartrand 

family.  

2. On application by TD Bank, the Debtor’s senior secured lender, BDO Canada 

Limited was appointed as receiver (the “Receiver”) without security, over all assets, 

undertakings and properties of the Debtor, pursuant to the order of the Honourable 

Justice Morawetz made October 18, 2013 (the “Receivership Order”), a copy of which 

was annexed to the Receiver’s First report.  The Order was amended on December 16, 

2013 to allow for the commencement of proceedings to perfect any claim for lien or 

assert a breach of trust claim, or delivery of demand pursuant to section 39 of the 

Construction Lien Act (the “CLA”), provided no further steps be taken in respect of 

such proceedings without the consent of the Receiver or leave of the Court.  

3. Pursuant to the Order of Justice D. Brown dated June 3, 2014, the Receiver 

was authorized to assign Chartrand into bankruptcy.  The assignment was made on 

August 8, 2014. 

4. Capitalized terms not defined herein, shall be given the meaning ascribed to 

such terms in the Claims Procedure Order. 

5. The purposes of this Report are to: 
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(a) inform this Honourable Court of the activities of the Receiver from the 

date of the Eighth Report, October 19, 2015, and have those activities 

approved;  

(b) provide an update on the results of the claims process; 

(c) request approval to make a distribution to the Detour Lien Claimants to 

the extent that their Lien Claims have been proven and accepted; 

(d) request approval to make a distribution to the City of Timmins Lien 

Claimants to the extent that their Lien Claims has been proven and 

accepted;  

(e) request approval to distribute funds to certain other secured creditors 

as detailed herein; and 

(f) request approval of the Receiver and its counsels’ fees. 

CLAIMS PROCEDURE RESULTS 

Background and Summary 

6. A summary of the results and the Receiver’s activities since the Eighth report, 

in respect to the Claims Procedure is set out in this section of the report.   

7. On June 3, 2014, this Honourable Court approved the Claims Procedure 

pursuant to which the Receiver solicited claims against Chartrand in respect of 

Construction Projects related to three customers: Detour Gold Corporation, City of 

Timmins and Sharidan Mobile Home Park (referred to as the “Owners”).  

8. As provided in the Claims Procedure Order, the Receiver reviewed all claims 

filed. Subsequent to reviewing the claims, the Receiver issued either: (a) a Notice of 

Acceptance; or (b) a Notice of Revision or Disallowance (“Disallowance Notice”) to all 
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Lien Claimants and Trust Claimants who submitted claims. The majority of 

Disallowance Notices pertained to either: (i) the lienability of the goods and services 

provided by the Lien Claimants or (ii) the quantum of the lien due to either set-offs 

claimed by the estate or unsupported claims. 

9. Torkin Manes LLP (“Torkin Manes”), the Receiver’s construction lien counsel, 

assisted in reviewing the disputed claims and preparing Disallowance Notices by 

providing the relevant statutory requirements and case law to support the 

Disallowance Notices.  Torkin Manes also participated in discussions with counsel for 

the Lien Claimants who disputed the Disallowance Notices.  Former members of the 

Debtor’s management assisted by providing background information, information to 

calculate set-offs where appropriate and also participated in conference calls. 

10. The following chart summarizes the value of Lien Claims received, those 

accepted by the Receiver and those remaining in dispute by the Lien Claimants.   

 

 

# $ # $ # $

LIEN CLAIMS:

  Total lien claims accepted 8,927,636 50,323           -             

  Total lien claims disallowed 1,510,783 26,437           -             

Total claims filed 10  10,438,420 2    76,760           - -             

Total lien claims remaining in dispute - -                 - -                - -             

TRUST CLAIMS:

  Total trust claims accepted 438,001 457,725         52,327        

  Total trust claims disallowed 2,380,480 255,950         54,419        

Total claims filed 41  2,818,481 21  713,675         13  106,746      

Total trust claims remaining in dispute 6    1,834,773 3    121,454         2    7,430          

Total Lien & Trust Claims Filed 51  13,144,426 23  790,435         13  106,746      

Summary of Lien and Trust Claims Filed

DETOUR GOLD CORP CITY OF TIMMINS SHARIDAN
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Detour Construction Projects 

11. The Receiver, on behalf of the Detour Gold Corporation (“Detour”) Lien 

Claimants concluded a settlement with Detour.  Pursuant to the General Order of the 

Honourable Justice Pattillo dated July 14, 2015 (the “July 14th Order”), Detour paid to 

the Receiver on July 7, 2015, the settlement proceeds of $6,139,768.36 which were 

held in trust by the Receiver for the Detour Lien Claimants.   

12. Pursuant to the July 14th Order, the Receiver, through its counsel, had the 

Claims for Lien of the Detour Lien Claimants discharged and the Certificates of Action 

of the Detour Lien Claimants vacated from title (the “Release”).   

13. Upon the execution of the Release and in accordance with the July 14th Order, 

the Receiver made a pro-rata interim distribution, to the Detour Lien Claimants with 

proven and accepted Lien Claims, as set out in the Receiver’s Seventh Report, in the 

aggregate amount of $3,349,191.36.   

14. As at July 14, 2015, the Receiver continued to disallow approximately $3.1 

million of Lien Claims primarily on the basis that the services provided by four Lien 

Claimants; The Sarjeant Company Limited cob as Custom Concrete (“Sarjeant”), 

Toromont Industries Ltd cob as Toromont CAT (“Toromont”), Val Rita Tire Sales Ltd. 

o/a Murray OK Tire (“Val Rita”), and DJB Align Boring Customs Limited (“DJB”) were, 

in the opinion of the Receiver’s lien counsel, not lienable and pertained to repair, 

maintenance and part (“RM&P”) claims or damage claims.  These four Lien Claimants 

(the “Disputed Lien Claimants”) disputed the Receiver’s position by filing Notice of 

Dispute of Notice of Revision or Disallowance (the “Disallowance Dispute Notices”).  

The Receiver holds the portion of the pro-rata interim distribution for the Lien 
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Claimants which filed Disallowance Dispute Notices in trust for the benefit of the 

Disputed Lien Claimants pending the resolution of the disputed Lien Claims. 

15. The Receiver and the Disputed Lien Claimants attempted to consensually 

resolve the amount of their Lien Claims.  Toromont, Val Rita, and DJB Lien Claims, 

either partially or in their entirety, pertain to RM&P claims amounting to 

approximately $2.0 million.  These three Lien Claimants requested their disputed Lien 

Claims be resolved by the court.  The Receiver and the three aforementioned Lien 

Claimants mutually agreed to have the court resolve whether goods and services 

provided to Chartrand’s rented and/or owned equipment are considered to have been 

supplied to an ‘improvement’ within the meaning of the CLA.  

16. The Detour Lien Claimants which did not have RM&P claims were in agreement 

with having the court determine whether RM&P claims are valid Lien Claims as there 

were insufficient proceeds from the Detour settlement to satisfy all Lien Claims in full 

and the impact of a decision that the RM&P claims are non-lienable would have an 

impact of their distribution. 

17. On July 28, 2015, the Receiver’s counsel and construction lien counsel and 

counsel for Toromont and Val Rita (the “Parties”) attended a 9:30 a.m. appointment 

with the Honourable Justice Wilton-Siegel to schedule a hearing of the issues related 

to the disputed RM&P Lien Claims.  Counsel for DJB previously provided consent to 

follow any course of action agreeable by counsel for both Toromont and Val Rita.  

After a discussion about the construction lien issues involved in the disputes, the 

Honourable Justice Wilton-Siegel made an endorsement ordering and directing (the 

“Construction Lien Hearing Order”) that: i) it would be preferable that the matter be 

heard by a Master hearing construction lien matters; and ii) the Parties should contact 
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the Administrative Master for Commercial List matters to schedule a hearing as soon as 

possible.  A copy of the Construction Lien Hearing Order was attached as Appendix A 

to the Receiver’s Eighth Report. 

18. Pursuant to the Construction Lien Hearing Order the Receiver’s construction 

lien counsel, along with counsel for Toromont and Val Rita held a teleconference on 

August 31, 2015 with Master Wiebe of the Superior Court of Justice to inform Master 

Wiebe of the disputed issues and request Master Wiebe formally hear the matter and 

render a ruling.  Master Wiebe agreed to hear the matter and proposed a ‘trial of the 

issues in the form of a motion’ (the “Trial”).  The Receiver, Toromont, Val Rita, and 

DJB agreed to the Trial, for which oral closing arguments were heard on January 15, 

2016. 

19. Master Wiebe also issued Trial Management Direction #1 (“Direction #1”) dated 

August 31, 2015 and Trial Management Direction #2 dated November 12, 2015 

(“Direction #2”) which are appended hereto as Appendix ‘A’ and Appendix ‘B’, 

respectively.  In Direction #1, Master Wiebe ordered, among other things, that: i) if 

any party objects to having a trial of an issue heard by way of motion format described 

in Direction #1, they must advise Master Wiebe in writing on or before September 11, 

2015, failing which they will be deemed to accept the Master’s jurisdiction with regard 

to the matter; and ii) a timeline for which the parties privy to the Trial must submit 

evidence.  No party advised Master Wiebe of their objecting to the Master’s 

jurisdiction with regard to the matter prior to the September 11, 2015 deadline or 

anytime thereafter.    

20. In Direction #2, Master Wiebe ordered that DJB be excluded from the Trial due 

to the following reasons: i) Mr. Daniel Brunet, the president of DJB, issued a Notice of 
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Intention to Act in Person without obtaining an order authorizing Mr. Brunet to act for 

DJB; ii) DJB had not filed any evidence in the Trial; and iii) Mr. Brunet advised the 

Receiver’s counsel that he intended on participating in the trial management phone 

conference held on November 12, 2015 but on the day of the phone conference Mr. 

Brunet emailed the Receiver’s counsel advising that he would not be participating in 

the phone call due to a conflict.  In Master Wiebe’s view, DJB’s failure to hire a lawyer 

or get an order authorizing Mr. Brunet to act for DJB, its failure to serve evidence and 

its failure to appear at the November 12, 2015 trial management conference all 

amounted to a failure to appear at the Trial.  As such, Master Wiebe ordered that DJB 

be excluded from the Trial.  The Receiver has included the amounts being held in trust 

for DJB’s disputed Lien Claim in the proposed distribution of the Detour settlement 

funds to the Detour Lien Claimants with proven and accepted Lien Claims.   

21. As part of the dispute resolution process, the Receiver, Toromont and Val Rita 

agreed upon the quantum of Toromont and Val Rita’s Lien Claims which would be 

accepted by the Receiver should Master Wiebe render a decision that claims for 

services and materials supplied by these claimants are lienable under the CLA.  The 

agreed upon quantum for Toromont and Val Rita are $1,366,177.31 and $329,279.47, 

respectively.  

22. On August 2, 2016 Master Wiebe issued the Reasons for Judgement within 

which Master Wiebe ruled that the goods and services supplied by Toromont and Val 

Rita are lienable.  The Reasons for Judgement is attached hereto as Appendix ‘C’.   

23. The Receiver discussed Master Wiebe’s decision with the Detour Lien Claimants 

which did not have RM&P claims.  These Lien Claimants instructed the Receiver to not 

appeal Master Wiebe’s decision. 
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24. As Toromont and Val Rita were successful in the Trial, Master Wiebe ruled that 

if the parties are unable to agree to costs, counsel may file written submissions on 

costs.  Shortly after Master Wiebe’s ruling, the Receiver, Toromont, and Val Rita 

consensually agreed to the cost amounts.  The Receiver is currently holding a reserve 

of $50,000 each for Toromont and Val Rita as security for costs. 

25. In support of Toromont’s costs, Toromont delivered a cost outline that showed 

partial indemnity costs of $36,434.90, substantial indemnity costs of $53,871.51, and 

full indemnity costs of $71,308.12.  The Receiver and Toromont agreed to costs of 

$32,000.  In support of Val Rita’s costs, Val Rita delivered a bill of costs that showed 

partial indemnity costs of $31,384.09 and substantial indemnity costs of $46,427.22.  

The Receiver and Val Rita agreed to costs of $35,000.  The balance of the funds, 

$33,000, held as security for costs by the Receiver will no longer be held as a reserve 

and will be included in the proposed distribution of the Detour settlement funds to the 

Detour Lien Claimants with proven and accepted Lien Claims. 

26. The balance of the disputed claims, approximately $1.08 million, pertains to 

the disallowance of a damages claim.  The Receiver and affected Lien Claimant, 

Sarjeant, have consensually resolved this dispute on a without costs basis.  Sarjeant’s 

total Lien Claim amounted to approximately $4.31 million.  The Sarjeant Lien Claim 

now accepted by the Receiver amounts to $3,965,628.69 with $345,849.05 remaining 

as disallowed.   Sarjeant’s counsel has informed the Receiver that Sarjeant does not 

dispute the Receiver’s revised disallowance.  As the Receiver and Sarjeant have 

resolved the dispute on a without costs basis, the $50,761 of funds, which are being 

held in trust by the Receiver to stand as security for costs for Sarjeant, will be 
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included in the proposed distribution of the Detour settlement funds to the Detour 

Lien Claimants with proven and accepted Lien Claims. 

27. As no Lien Claims have been filed with respect to the Pit Overburden 

Construction Project, the Receiver holds these settlement proceeds in trust for the 

general benefit of creditors. 

City of Timmins (“COT”) Construction Projects 

28. The Receiver disallowed Lien Claims totaling $58,469 in respect of the COT 

Construction Project. One Lien Claimant, Delmonte Gravel and Construction Limited 

(“Delmonte”), filed a Disallowance Dispute Notice in the amount of $48,047.40.  The 

dispute pertains to the lienability of services provided. 

29. The Receiver and Delmonte have consensually resolved the dispute.  The 

Receiver has accepted Delmonte’s Lien Claim in the amount of $32,031.60 and 

continues to disallow $16,015.80.  Delmonte’s counsel has informed the Receiver that 

Delmonte does not dispute the Receiver’s revised disallowance.  As part of the 

resolution, the Receiver has agreed to pay Delmonte $4,539.78 for legal fees from the 

funds being held in trust by the Receiver to stand as security for costs for Delmonte.  

The Receiver seeks a distribution order to Delmonte in the amount of $32,031.60 for 

their Lien Claim and $4,539.78 for their legal costs.     

30. The second COT Lien Claimant, Paul Guiho Trucking and Construction Limited 

(“Paul Guiho”) has accepted the Receiver’s determination of its Lien Claim.  This 

resulted in $18,291.26 being accepted and $10,421.44 being disallowed.  The Receiver 

seeks a distribution order to Paul Guiho in the amount of $18,291.26 for their Lien 

Claim. 
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31. As reported in the Receiver’s Seventh Report, pursuant to the Order of the 

Honourable Justice McEwen dated February 19, 2015, upon the liens being vacated, 

COT paid to the Receiver $279,873.98 of which $95,950.02 inclusive of costs, is being 

held in trust to stand as security for the Lien Claims of Delmonte and Paul Guiho.  

After distributions to Paul Guiho and Delmonte for their proven and accepted Lien 

Claims, plus costs for Delmonte as detailed above, the Receiver will continue to hold 

$41,087.38 of the funds received from COT in trust for the general benefit of 

creditors.   

Sharidan Construction Project 

32. No Lien Claims were filed with the Receiver in respect of Sharidan.  EMCO 

Corporation (“Emco”) and the Receiver had previously registered Claims for Lien.  

Both the Receiver and Emco have discharged their respective Claim for Lien and 

Certificate of Action to complete a settlement with Sharidan.  Sharidan paid 

$223,199.31 to the Receiver which the Receiver is holding in trust for the general 

benefit of creditors.  Sharidan also paid $41,300.69 directly to Emco at the time of 

settlement. 

PROPOSED DISTRIBUTION TO DETOUR LIEN CLAIMANTS 

33. Pursuant to the Order of the Honourable Justice Pattillo dated July 14th, 2015 

the Receiver made a pro-rata interim distribution to the Detour Lien Claimants in the 

aggregate amount of $3,349,191.36.  The Receiver continues to hold in trust the 

balance of the Detour settlement proceeds, $2,795,477.58, which includes interest 

earned net of banking fees.   
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34. Table 1 below summarizes the settlement proceeds available for distribution by 

Construction Project after consideration of interest earned and the reserves held for 

professional fees and cost settlements.  

 

35. As illustrated in Table 1 above, the Receiver intends to hold a reserve of 

$650,000 for the Receiver’s fees, the fees of the Receiver’s general counsel, Garfinkle 

Biderman LLP (“Garfinkle Biderman”), the fees of Torkin Manes, and other fees 

incidental to the administration of the Claims Procedure pertaining to the Detour 

Construction Projects.  The professional fees of the Receiver, Garfinkle Biderman, and 

Torkin Manes with respect to the administration of the Claims Procedure pertaining to 

the Detour Construction Projects thus far, amount to approximately $620,000, 

exclusive of HST.  Furthermore, the Receiver is holding a reserve of $67,000 for the 

cost settlements of Toromont and Val Rita.   

Table 1

Summary of 2nd Distribution by Detour Construction Project

TMA Crushing Pit Overburden Total

Accepted lien claims 7,827,109        1,100,528        -                   8,927,636        

Disputed lien claims -                   -                   -                   -                   

Total accepted & disputed lien claims 7,827,109        1,100,528        -                   8,927,636        

% of lien claims disputed 0.0% 0.0% 0.0% 0.0%

Gross settlement proceeds 5,035,409        604,249           500,111           6,139,768        

% of total gross settlement proceeds 82.0% 9.8% 8.1% 100.0%

533,085           63,970             52,945             650,000           

The Sarjeant Company Limited -                   -                   -                   -                   

Toromont CAT 32,000             -                   -                   32,000             

Val Rita Tire Sales Ltd. 35,000             -                   -                   35,000             

DJB Align Boring Customs Limited -                   -                   -                   -                   

4,435,324        540,278           447,166           5,422,768        

4,019               482                  399                  4,901               

2,811,167        538,024           -                   3,349,191        

Settlement proceeds available for 2nd distribution 1,628,176        2,737               447,565           2,078,478        

Less: reserve for professional fees incidental to the Claims 

Procedure

Less: reserve for costs for the disputed liens of the following 

Settlement proceeds available for distribution

Less: 1st interim distribution

Add: Interest earned net of banking fees
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36. The resulting proposed distributions to the Detour Lien Claimants of the TMA 

Construction Project and Crushing Construction Project total $1,628,176.04 (Table 2) 

and $2,736.76 (Table 3), respectively before cost settlements for Toromont and Val 

Rita.  On a percentage basis, the recoveries for the Detour Lien Claimants with proven 

and accepted Lien Claims, before cost settlements, are 56.7% (Table 4) and 49.1% 

(Table 5) for the TMA Construction Project and Crushing Construction Project, 

respectively.  As detailed in paragraph 25, Toromont and Val Rita are to receive cost 

settlements of $32,000 and $35,000, respectively, in additional to their proposed 

distributions.  As no Lien Claims have been filed with respect to the Pit Overburden 

Construction Project, the Receiver will hold the settlement proceeds pertaining to the 

Pit Overburden Construction Project in trust for the general benefit of creditors and 

will not distribute any portion of these settlement proceeds at this point in time. 

37. The tables below illustrate the proposed distributions and recovery rates for 

each of the Detour Lien Claimants by Construction Project. 

 

Table 2

Summary of Interim Distribution for TMA Construction Project by Lien Claimant

Lien Claimant

Accepted lien 

claim

Disputed 

lien 

claim

Total accepted 

& disputed lien 

claims

Distribution 

including 

disputes

Less: 1st 

distribution

2nd 

distribution 

before costs Costs

2nd 

distribution 

after costs

The Sarjeant Company Limited 2,865,101.18 -       2,865,101.18   1,625,014.82 1,056,262.38 568,752.44     -             568,752.44     

Toromont CAT 1,366,177.31 -       1,366,177.31   774,862.12     137,855.47     637,006.65     32,000.00 669,006.65     

TBT Engineering Limited 1,103,297.53 -       1,103,297.53   625,763.18     546,168.34     79,594.84       -             79,594.84       

Bernt Gilbertson Enterprises Limited 1,123,240.01 -       1,123,240.01   637,074.07     556,040.52     81,033.55       -             81,033.55       

Cree-Aski Services Limited 628,648.22     -       628,648.22      356,553.79     311,201.42     45,352.37       -             45,352.37       

Val Rita Tire Sales Ltd. 329,279.47     -       329,279.47      186,759.21     -                  186,759.21     35,000.00 221,759.21     

United Supply Inc 256,237.28     -       256,237.28      145,331.47     126,845.83     18,485.64       -             18,485.64       

Gord's Rental Inc. 103,526.37     -       103,526.37      58,717.61       51,248.94       7,468.67         -             7,468.67         

DJB Align Boring Customs Limited -                  -       -                   -                  -                  -                  -             -                  

Battlefield Equipment Rentals 51,601.60       -       51,601.60        29,267.16       25,544.48       3,722.68         -             3,722.68         

Total 7,827,108.97 -       7,827,108.97   4,439,343.42 2,811,167.38 1,628,176.04 67,000.00 1,695,176.04 

Table 3

Summary of Interim Distribution for Crushing Construction Project by Lien Claimant

Lien Claimant

 Accepted lien 

claim 

 

Disputed 

lien 

 Total accepted 

& disputed lien 

claims 

 Distribution 

including 

disputes 

Less: 1st 

distribution

2nd 

distribution 

before costs Costs

2nd 

distribution 

after costs

The Sarjeant Company Limited 1,100,527.51 -       1,100,527.51   540,760.74     538,023.98     2,736.76         -             2,736.76         

Total 1,100,527.51 -       1,100,527.51   540,760.74     538,023.98     2,736.76         -             2,736.76         
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38. The Receiver seeks a distribution order in the amounts of $1,695,176.04 and 

$2,736.76, including costs, as detailed in Table 2 and Table 3 above to the Detour Lien 

Claimants with proven and accepted Lien Claims subject to the Receiver holding a 

reserve of $650,000 for professional fees.  

PRIORITY CLAIMS 

39. The Receiver identified priority claims totaling approximately $584,000, which 

consist of the following: 

(a) WEPPA super priority claims totaling $237,742.26; and   

(b) Canada Revenue Agency (“CRA”) source deductions claim in the amount 

of $346,301.69.  

 

Table 4

Summary of Distributions & Recovery Rates for TMA Construction Project by Lien Claimant before costs

Lien Claimant

Accepted lien 

claim 1st distribution 2nd distribution 

Total 

distribution 

before costs

Recovery 

rate

The Sarjeant Company Limited 2,865,101.18    1,056,262.38      568,752.44         1,625,014.82     56.7%

Toromont CAT 1,366,177.31    137,855.47         637,006.65         774,862.12        56.7%

TBT Engineering Limited 1,103,297.53    546,168.34         79,594.84           625,763.18        56.7%

Bernt Gilbertson Enterprises Limited 1,123,240.01    556,040.52         81,033.55           637,074.07        56.7%

Cree-Aski Services Limited 628,648.22        311,201.42         45,352.37           356,553.79        56.7%

Val Rita Tire Sales Ltd. 329,279.47        -                      186,759.21         186,759.21        56.7%

United Supply Inc 256,237.28        126,845.83         18,485.64           145,331.47        56.7%

Gord's Rental Inc. 103,526.37        51,248.94           7,468.67             58,717.61          56.7%

DJB Align Boring Customs Limited -                     -                      -                      -                     0.0%

Battlefield Equipment Rentals 51,601.60          25,544.48           3,722.68             29,267.16          56.7%

Total 7,827,108.97    2,811,167.38      1,628,176.04      4,439,343.42     56.7%

Table 5

Summary of Distributions & Recovery Rates for Crushing Construction Project by Lien Claimant before costs

Lien Claimant

 Accepted lien 

claim 1st distribution 2nd distribution 

Total 

distribution 

before costs

Recovery 

rate

The Sarjeant Company Limited 1,100,527.51    538,023.98         2,736.76             540,760.74        49.1%

Total 1,100,527.51    538,023.98         2,736.76             540,760.74        49.1%
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40. The Receiver has made payments to WEPPA in the amount of $237,742.26 and 

to CRA in the amount of $346,301.69 for the source deductions deemed trust claim.   

SUMMARY OF RECEIPTS AND DISBURSEMENTS 

41. The Receiver currently holds cash balances in its trust accounts totaling 

approximately $3.66 million before reserves.  A schedule of Receipts and 

Disbursements is appended hereto as Appendix ‘D’ and summarized in the following 

table.  

 

42. The sources of funds currently held by the Receiver are: 

(a) $6.1 million from the Detour Settlement; 

(b) $2.7 million from the sale of equipment and machinery; 

(c) $1.2 million from HST refunds; 

(d) $853,000 from the sale of real estate located in Timmins; 

(e) $902,000 from receivable collections; and 

Summary of Receipts and Disbursements

Receipts:

Detour settlement proceeds 6,139,768$      

Sale of equipment, inventory and modular building 2,845,489        

HST refunds 1,266,844        

Receivable collections 902,147           

Sale of real estate 852,500           

Other receipts 148,632           

Total Receipts 12,155,380      

Total disbursements inc distributions to secured creditors 8,498,789        

Net Receipts over disbursements 3,656,591$      
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(f) $256,000 from the sale of aggregate inventory, a modular building 

and other items.  

PROPOSED DISTRIBUTIONS 

Komatsu International (Canada) Inc. (“Komatsu”) 
 
43. Komatsu leased one piece of equipment and conditionally sold four pieces of 

equipment to Chartrand for which the Receiver requested Garfinkle Biderman to 

provide a legal opinion on the validity and enforceability of the security held by 

Komatsu.  Garfinkle Biderman advised the Receiver that due to certain irregularities in 

the financing statements registered by or on behalf of Komatsu pursuant to the 

Personal Property Security Act (Ontario) (the “PPSA”) for three of the four pieces of 

conditionally sold equipment, Komatsu ranks as a secured creditor with a security 

interest subject to the prior security interest of TD Bank, Chartrand’s first ranking 

general secured creditor, with respect to any proceeds received from the sale of the 

equipment for which the security interest was not properly perfected.   

44. The three pieces of conditionally sold equipment for which there are 

irregularities in the registration of the financing statements are: i) Komatsu D65PX-

15E0 Dozer S/N 71227 (“Dozer One”); ii) Komatsu D85PX-15E0 Dozer S/N 11865 

(“Dozer Two”) and iii) Komatsu WA500-6 Wheel Loader S/N 55923 (“Wheel Loader 

One”) (collectively Dozer One, Dozer Two, and Wheel Loader One are referred to as 

the “Non-perfected PMSI Equipment”).   

45. Garfinkle Biderman advised the Receiver that the irregularities in the Komatsu 

financing statements are due to the failure to register the financing statements within 

the 15 day period after delivery of the conditionally sold equipment as required to 



 
 

 

-18- 

 

perfect a purchase money security interest (“PMSI”) with priority over security 

interests in the same collateral pursuant to the PPSA.  Furthermore, Komatsu’s 

security interest in the proceeds from the sale ($134,799.62) of the Wheel Loader One 

is unperfected because Komatsu’s registering agent registered against the wrong 

debtor name.  In particular, the registration is against “4504777 Ontario Inc” and the 

incorporated name of the debtor is in fact “450477 Ontario Limited”.  There is a type 

error in that an extra 7 was inserted in the name and Inc was added at the end rather 

than Limited.  As the test as to whether or not a reasonable person would be 

materially misled by the error or omission is objective, it is the Receiver’s view that 

Komatsu’s interest in these proceeds is subject to prior properly perfected secured 

creditors who have registered a general security type registration.  The Receiver’s 

position has been communicated to Komatsu and they are considering their options.  

Therefore for the time being the Receiver shall hold the sale proceeds from Wheel 

Loader One, $134,799.62, until such time as a determination as to entitlement is 

reviewed by the Receiver.  A copy of the legal opinion on the validity and 

enforceability of the security held by Komatsu is appended hereto as Appendix ‘E’.   

46. The Receiver’s counsel also questioned the validity and enforceability of 

security held by Komatsu with respect to a Komatsu WA480-6 Wheel Loader S/N 

A48064 (the “Wheel Loader Two”) as there was a question of fact as to when 

possession of the Wheel Loader Two was delivered to Chartrand. 

47. Komatsu’s counsel, Blake, Cassels & Graydon LLP (“Blakes”) issued a letter to 

the Receiver dated December 10, 2013 (the “Blakes Letter”), confirming Komatsu 

agrees that the financing statements for the Non-perfected PMSI Equipment were 

registered more than 15 days following the delivery of the equipment to Chartrand 
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and, accordingly, that they were not registered in time to perfect a PMSI.  The Blakes 

Letter further acknowledged that Komatsu has a valid security interest in the Non-

perfected PMSI that is subordinate in priority to TD Bank.  A copy of the Blakes Letter 

is appended hereto as Appendix ‘F’.  

48. Furthermore, the Blakes Letter opines that the Wheel Loader Two had been 

properly registered and perfected under the requirements of the PPSA in time to 

perfect a PMSI and that Komatsu is entitled to retrieve the Wheel Loader Two.  

However, the Blakes Letter states that to the extent the Receiver sells the Wheel 

Loader Two as part of the sale of Chartrand’s property, the net proceeds from the sale 

of the Wheel Loader Two shall stand in place and stead of the Wheel Loader Two 

pursuant to the Approval and Vesting Order of the Honourable Justice Brown dated 

December 16, 2013.   

49. The Receiver sold the Non-perfected PMSI Equipment and the Wheel Loader 

Two by way of public auction held on April 22, 2014.  The proceeds received from the 

sale of the Dozer One, the Dozer Two and the Wheel Loader Two, the amount of the 

Komatsu claim for the Dozer One, the Dozer Two and the Wheel Loader Two and the 

amount payable to Komatsu as a secured claim for same is outlined in Table 6 below.  

The Receiver seeks a distribution order to Komatsu in the amount of $314,152.28.   

 

Table 6

Contract No. Model Serial No. Payout Balance Auction Proceeds Secured Claim [1]

334-0006733-001 D65PX-15E0 71227 52,641.02$      59,311.83$         52,641.02$          

334-0006733-003 WA480-6 A48064 215,237.66      167,151.53         167,151.53          

334-0006733-004 D65PX-15E0 11865 462,455.71      94,359.73           94,359.73            

Total 730,334.39$  320,823.10$     314,152.28$      

Note 1: Lesser of Payout Balance and Auction Proceeds.
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50. The Receiver’s counsel has previously provided the Receiver with a legal 

opinion on the validity and enforceability of the security held by TD Bank, a copy of 

which was included as Appendix C to the Receiver’s Fifth Report.  Copies of the TD 

Bank security documents were attached as Exhibits C and D to the Affidavit of Darren 

Lorimer sworn October 16, 2013 and included with the application record.  Pursuant to 

the Order of the Honourable Justice Newbould dated October 29, 2015, the Receiver 

made the final distribution to the TD Bank on October 26, 2015.  In totality, TD Bank 

has received three distributions totaling $2,299,083.36 which have paid out the TD 

Bank indebtedness in full. 

1354439 Ontario Inc o/a Great Lakes Leasing (“Great Lakes”) 

51. Great Lakes leased numerous pieces of global positioning system (“GPS”) 

equipment to Chartrand for which the Receiver requested Garfinkle Biderman to 

provide a legal opinion on the validity and enforceability of the security held by Great 

Lakes.  Garfinkle Biderman advised the Receiver that due to an irregularity in the 

financing statement registered by or on behalf of Great Lakes pursuant to the PPSA, 

Great Lakes ranks as a secured creditor with a security interest subject to the prior 

security interest of the TD Bank with respect to any proceeds received from the sale 

of the equipment for which the security interest was not properly perfected. 

52. Garfinkle Biderman advised the Receiver that the irregularity in the Great 

Lakes financing statement is due to the failure to register the financing statement 

within the 15 day period after delivery of the GPS equipment to Chartrand as required 

to perfect a PMSI with priority over security interests in the same collateral pursuant 

to the PPSA.  A copy of the legal opinion on the validity and enforceability of the 

security held by Great Lakes is appended hereto as Appendix ‘G’.  A representative 
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from Great Lakes has verbally acknowledged to the Receiver that Great Lakes agrees 

their security interest is subordinated to the security interest of the TD Bank. 

53. The Receiver sold the GPS equipment by way of public auction held on April 22, 

2014.  The proceeds received from the sale of the GPS equipment total to $55,680 

whereas the amount of the Great Lakes claim for the GPS equipment totals 

$30,812.50.  The Receiver seeks a distribution order to Great Lakes in the amount of 

$30,812.50.   

FEES AND DISBURSEMENTS 

54. The Receiver seeks the approval of its professional fees and disbursements and 

the fees and disbursements of its legal counsels. 

55. The professional fees of BDO Canada Limited total $425,613.02 (inclusive of 

HST) for the period of June 4, 2014 through to October 7, 2016.  An affidavit 

regarding the Receiver’s professional fees and disbursements is included as 

Appendix ‘H’. 

56. The legal fees of the Receiver’s general counsel, Garfinkle Biderman, total 

$159,717.60 (inclusive of HST and disbursements) for the period July 1, 2014 

through to September 28, 2016.  An affidavit regarding Garfinkle Biderman’s 

professional fees and disbursements is included as Appendix ‘I’.  The Receiver 

has reviewed the time entries submitted by Garfinkle Biderman and finds the 

work performed and charges incurred to be appropriate and reasonable. 

57. The legal fees of the Receiver’s construction lien counsel, Torkin Manes, total 

$381,502.57 (inclusive of HST and disbursements) for the period July 2, 2014 

through to September 1, 2016.  An affidavit regarding Torkin Manes’ 
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professional fees and disbursements is included as Appendix ‘J’.  The Receiver 

has reviewed the time entries by Torkin Manes and finds the work performed 

and charges incurred to be appropriate and reasonable.  

SUMMARY AND RECOMMENDATIONS 

58. The Receiver respectfully requests an order:  

(a) approving the Receiver’s activities as set out herein;  

(b) approving the disallowance of DJB’s Lien Claim and authorizing the 

Receiver to include in the  distribution of the Detour settlement funds 

to the Detour Lien Claimants with proven and accepted Lien Claims, the 

pro-rata share of the settlement funds, $44,894.08, and the $22,717.75 

security for costs reserve, which are held in trust for DJB’s Lien Claim;  

(c) authorizing the Receiver to make a  distribution to the Detour Lien 

Claimants with proven and accepted Lien Claims in the aggregate 

amount of $1,697,912.80; 

(d) authorizing the Receiver to make a distribution in the amount of 

$18,291.26 and $36,571.38 to Paul Guiho and Delmonte, respectively; 

(e) authorizing the Receiver to place $41,087.38 of funds, which are being 

held in trust to stand as security for the Paul Guiho and Delmonte Lien 

Claims, into the Receiver’s general trust account for the general benefit 

of creditors; 

(f) authorizing the Receiver to make a distribution in the amount of 

$314,152.28 to Komatsu;  

(g) authorizing the Receiver to make a distribution in the amount of 

$30,812.50 to Great Lakes; and 
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450477 Ontario Limited (Operating as Chartrand Equipment)

Receipts and Disbursements

October 18, 2016

Receipts:

Detour settlement proceeds 6,139,768.36$         

Sale of equipment, real estate, modular building & inventory 3,697,989.39           

HST Refund 1,266,843.57           

Receivable collections 902,146.71              

Income Tax Refund 49,123.28               

Recoverable expenses paid by Trustee 33,697.52               

Refunds - miscellaneous 28,721.59               

HST Collected 18,710.37               

Interest 11,790.66               

Other 6,588.97                 

Total receipts 12,155,380.42$     

Disbursements:

Payments to lien claimants 3,349,191.36$         

Payments to secured creditors 2,415,220.62           

Professional fees 1,653,255.10           

Payment of deemed trust claim 346,301.69              

Payment of priority claim 237,742.26              

HST paid on professional fess 214,342.27              

Wages 76,956.78               

Insurance 37,329.56               

Freight 33,530.01               

Appraisal fee 22,246.52               

Utilities 21,565.43               

HST remitted 16,337.32               

HST paid on disbursements 14,602.54               

Computer services 12,273.95               

Transfer to Bankruptcy 10,000.00               

Municipal taxes 9,770.42                 

Travel & freight 9,292.98                 

Repairs 8,663.01                 

Telephone 3,712.86                 

Advertising 2,648.98                 

Consulting fees 2,281.87                 

Storage 772.42                    

Security 188.39                    

Change locks 169.56                    

Bank charges 134.80                    

Courier 133.75                    

Filing fee 70.00                      

Towing 55.00                      

Total disbursements 8,498,789.45$       

Net receipts over disbursements 3,656,590.97$       
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(e) authorizing the Receiver to place $41,087.38 of funds, which are being 

held in trust to stand as security for the Paul Guiho and Delmonte Lien 

Claims, into the Receiver’s general trust account for the general benefit 

of creditors; 

(f) authorizing the Receiver to make a distribution in the amount of 

$314,152.28 to Komatsu;  

(g) authorizing the Receiver to make a distribution in the amount of 

$30,812.50 to Great Lakes; and 

(h) approving the professional fees and disbursements of the Receiver and its 

counsel as set out in this report. 

 

All of which is respectfully submitted this 24th day of October, 2016. 

 
BDO CANADA LIMITED Court Appointed Receiver of 
450477 Ontario Limited operating as Chartrand 
Equipment 

 
 Per:               

Name:    Josie Parisi, CPA, CA, CIRP, LIT, CBV  
Title:      Senior Vice President 




