
Court File No. CV-22-00689631-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT 
ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF CANNAPIECE GROUP INC., CANNAPIECE CORP., CANADIAN CRAFT 
GROWERS CORP., 2666222 ONTARIO LTD., 2580385 ONTARIO INC., AND 
2669673 ONTARIO INC. 

APPLICANTS 

            
 

FACTUM OF 2125028 ONTARIO INC. 
            
 
 
January 30, 2023 GOWLING WLG (CANADA) LLP 

Barristers & Solicitors  
1 First Canadian Place  
100 King Street West, Suite 1600  
Toronto, ON M5X 1G5 
Tel:  416-862-7525 
 
Clifton Prophet (LSO#34845K) 
Tel: (416) 862-3509 
clifton.prophet@gowlingwlg.com 
 
Heather Fisher (#75006L) 
Tel: 416-369-7202 
heather.fisher@gowlingwlg.com 
 
Lawyers for 2125028 Ontario Inc. 

TO: SERVICE LIST 
 

  

mailto:clifton.prophet@gowlingwlg.com
mailto:heather.fisher@gowlingwlg.com


- 2 - 
 

  

I – INTRODUCTION 

1. The Applicants seek an Approval and Vesting Order that would have the effect of 

vesting out 212’s first priority purchase money security interest over specific equipment 

that is essential to the Applicants’ business.1  

2. The Applicants engaged in a sales process that received two bids—the Stalking 

Horse Bid and the Marzilli Bid, which was made by the senior secured creditor (senior 

secured subject to 212’s interest in the 212 Priority Collateral). The Monitor has taken the 

position that the Marzilli Bid was the superior bid. The proposed Transaction arising from 

the sales process contemplates a reverse vesting order, where all of the Applicants 

liabilities other than those of the Stalking Horse Bidder and Marzilli would be vested off to 

a ResidualCo with minimal assets.  

3. The proposed Approval and Vesting Order is not appropriate in this case. It is not 

just and equitable and would result in 212, who has a first priority security interest, being 

materially and inequitably prejudiced without 212’s consent. If the Approval and Vesting 

Order is granted, it should be subject to 212’s security interest not being vested out or 

212’s priority being maintained.  

II – SUMMARY OF FACTS 

4. The Applicants operate a cannabis manufacturing business out of a facility in 

Pickering, Ontario (the “Pickering Facility”).  

The 212 and Marzilli Security 

5. 2125028 Ontario Inc. (“212”) advanced funds for certain manufacturing and 

processing equipment under two facilities, each for $3,000,000, pursuant to loan 

                                            
1 All terms not defined in this factum have the meaning set out in the Affidavit of Robert Pinheiro, sworn 
January 27, 2023 (“Pinheiro Affidavit”) or the Motion Record of the Applicants dated January 23, 2023 
(“MR”).  
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agreements dated May 27, 2020 and December 7, 2020.2 This equipment is used in the 

day-to-day operations of the Applicants and is important to the business.  

6. 212 holds a first priority purchase money security interest over certain equipment 

(the “212 Priority Collateral”) that is critical to the Applicants’ business.3 212 registered 

its priority interest over the 212 Priority Collateral on May 19, 2020.4  

7. The other key creditor in this motion, Carmela Marzilli (“Marzilli”), entered into a 

loan agreement with CPC dated February 10, 2022. Pursuant to a GSA, Marzilli was 

granted a first-ranking security interest in all of CPC’s present or after-acquired property, 

excluding certain Excluded Assets.5 However, the Marzilli GSA specifically carves out the 

212 Priority Collateral as Excluded Assets, confirming it has no security over these 

assets.6 

8. 212’s purchase money security interest over the 212 Priority Collateral was 

registered more than a year and a half before the Marzilla interest. Pursuant to the Marzilli 

GSA, Marzilli registered its security interest on the PPSA registry on February 28, 2022.  

212’s Concerns with the CCAA Proceeding  

9. 212 raised concerns on multiple occasions about the proposed charges in these 

CCAA proceedings—the Administration charge and the charge in favour of the purchase 

price financer.  

10. 212 raised these concerns at the first hearing on this matter.7  

11. Then, at the comeback hearing on November 10, 2022, the Applicants sought 

charges totalling $3,500,000. The relief sought included:  

                                            
2 Pinheiro Affidavit at paras 8, 11.  
3 Pinheiro Affidavit at para 3.  
4 Pinheiro Affidavit at para 9. 
5 Pinheiro Affidavit at para 13.  
6 Pinheiro Affidavit at paras 13-14. The Marzilli Excluded Assets correspond to the 212 Priority Collateral 
with the exception of one item, which appears to have been omitted in error. 
7 Pinheiro Affidavit at para 15.  
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(1) an amended and restated initial order (“ARIO”) that, among other things, 

approved an increase to the Administration Charge to a maximum amount 

of $500,000; and  

(2) a sale process approval order (“SAVO”) that (i) approved a sale and 

investment solicitation process; (ii) authorized a stalking horse purchase 

agreement, and (iii) approved the payment of a break fee in the amount of 

$175,000, a professional fee in the maximum amount of $25,000, and a 

deposit facility in the amount of $3,000,000 (the “Deposit Facility”). The 

Deposit Facility was in priority to any and all claims against the Applicant 

(the “Deposit Facility Charge”).8  

12. In advance of the comeback hearing, 212 indicated that it intended to oppose the 

relief sought unless there was an assumption of 212’s Debt.9 On November 10, 2022, to 

address these concerns, 212 and Cardinal entered into an Assumption Agreement,10 

which included the following key terms:  

(1) assumption of the 212 Debt (which is comprised of the 212 Priority 

Collateral);  

(2) a cash payment of $500,000 within six months of the Transaction closing; 

and   

(3) a share issuance to 212 of shares in the Applicant.  

13. On the basis of the Assumption Agreement, 212 ultimately did not oppose the 

ARIO and SAVO.11  

                                            
8 Pinheiro Affidavit at para 16. 
9 Pinheiro Affidavit at para 19. 
10 Pinheiro Affidavit at para 19.  
11 Pinheiro Affidavit at para 20. 
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The Sales Process 

14. Additionally, as part of the proposed sales process, the Court approved the 

Stalking Horse Sales Process. The key terms of the Stalking Horse Sales Process 

relevant to this motion include:  

Stalking Horse Bid Non-Cash Purchase Price Finalized  

14. The Stalking Horse Agreement contemplates a purchase price of $3.5 
million plus certain “Assumed Liabilities” that… once final, will be made available 
to Potential Bidders 

…  

Evaluation of Competing Bids  

21. A Qualified Bid will be evaluated based upon several factors including, 
without limitation: (i) the Purchase Price and the net value provided by such bid; 
(ii) the identity, circumstances and ability of the Bidder to successfully complete 
such transactions; (iii) the proposed transaction documents, (iv) factors affecting 
the speed, certainty and value of the transaction, (v) the assets included or 
excluded from the bid, (vi) any related restructuring costs, and (vii) the likelihood 
and timing of consummating such transaction, each as determined by the 
Applicant and the Monitor.  

…  

Selection of Successful Bid  

26. Before the conclusion of the Auction, the Monitor, in consultation with the 
Applicants, will:  

(a) review each Qualified Bid, considering the factors set out in paragraph 
15 and, among other things:  

(i) the amount of consideration being offered, and, if applicable, the 
proposed form, composition, and allocation of same;  

(ii) the value of any assumption of liabilities or waiver of liabilities…   

(b) identify the highest or otherwise best bid received at the Auction (the 
“Successful Bid”).  

15. The Stalking Horse Bid included a cash component of $3.5 million plus Assumed 

Liabilities in the form of the assumption of the 212 Debt.  
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16. Marzilli submitted a competing bid, comprised of a cash component of $4 million 

plus Assumed Liabilities in the form of the assumption of the Marzilli Debt (the “Marzilli 

Bid”). The Marzilli Bid did not include an assumption of the 212 Debt.  

17. The sales process requires the repayment of $3.7 million to Cardinal at closing, 

which is reflected in the Marzilli Bid. The Marzilli Bid does not set out how the remaining 

$300,000 cash will be distributed or to whom. The Marzilli Bid and related SPA appears 

to include the 212 Priority Collateral as part of the Transferred Assets.12  

18. Marzilli is the proposed purchaser of CPC arising from the sales process.  

19. 212’s willingness to not oppose the sale and investment solicitation process and 

the Deposit Facility Charge was based on, and 212 relied upon, the assumption of debt 

by the Stalking Horse Bidder and the disclosure of these assumption arrangements to 

subsequent bidders.13 It was 212’s expectation that subsequent bidders would either 

assume its debt on comparable terms to those provided by the Stalking Horse Bidder or 

212 would be entitled to enforce its security over the 212 Priority Collateral.14   

III – STATEMENT OF ISSUES, LAW & AUTHORITIES 

20. The issues to be determined on this motion are as follows: 

(1) Should this Court grant the Approval and Vesting Order?   

(2) Was the Marzilli Bid the superior bid?  

(3) Can the CCAA be used to achieve a foreclosure that a party is not entitled 

to under the PPSA?  

(4) Is equitable subordination appropriate?  

                                            
12 Second Report of the Monitor dated January 28, 2023, Appendix “I”, Schedules “A”, “C” and “G” 
[“Monitor’s Second Report”].  
13 Pinheiro Affidavit at para 24.  
14 Pinheiro Affidavit at para 24. 
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(1) The Approval and Vesting Order should not be granted  

21. The Approval and Vesting Order proposes to vest off 212’s priority interest in the 

212 Priority Collateral and transfer CPC’s liabilities to 212 to ResidualCo., an entity which 

will not have valuable assets relative to its liability.   

22. The framework to determine whether a third party interest should be extinguished 

in a vesting order was established in Third Eye Capital Corporation v Ressources Dianor 

Inc./Dianor Resources Inc., which sets out a three-factor cascading analysis:15  

(1) first, the nature and strength of the interest that is proposed to be 

extinguished;  

(2) second, whether the interest holder has consented to the vesting out of their 

interest either in the insolvency process itself or in agreements reached 

prior to the insolvency; and  

(3) third, if the first two steps prove to be ambiguous or inconclusive, a 

consideration of the equities to determine if a vesting order is appropriate in 

the circumstances. 

23. A consideration of the equities includes, but is not limited to:16  

consideration of the prejudice, if any, to the third party interest holder; whether the 
third party may be adequately compensated for its interest from the proceeds of 
the disposition or sale; whether, based on evidence of value, there is any equity in 
the property; and whether the parties are acting in good faith.  

24. On the first factor, 212 holds a first priority purchase money security interest in the 

212 Priority Collateral.17 There is no disagreement on the priority of the 212 Priority 

Collateral. In fact, even the Marzilli GSA recognizes the priority of the 212 Priority 

                                            
15 Third Eye Capital Corporation v Ressources Dianor Inc./Dianor Resources Inc., 2019 ONCA 508 at paras 
102-110 [Third Eye].  
16 Third Eye, 2019 ONCA 508 at para 110.  
17 Pinheiro Affidavit at paras 3, 9.  

https://canlii.ca/t/j12dh
https://canlii.ca/t/j12dh
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Collateral, carving the secured equipment out of the GSA. The Approval and Vesting 

Order proposes to extinguish this first priority PMSI.  

25. On the second factor, 212 has not consented to the vesting out of its interest. To 

the contrary, 212 has consistently taken the position that its priority interest must not be 

vested out. The Assumption Agreement reflects this position, making clear that any 

proposed purchase must include any assumption of 212’s Debt.   

26. On the third factor, the equities clearly weigh in favour of 212. A vesting order 

vesting out 212’s security interest is not appropriate.  

27. The vesting order will result in significant prejudice to 212 without any 

compensation for its interest. The Marzilli Bid includes a $300,000 cash component after 

repayment to Cardinal. This amount would not satisfy the 212 Debt and there is no 

indication in the Marzilli SPA or the Monitor’s Second Report as to how those remaining 

funds are to be used. This is in contrast to Third Eye, where the approval and vesting 

order contemplated a payment to the third party that represented a fair market value 

assessment of its interest.18  

28. Moreover, the parties are not acting in good faith. 212 had a good faith and 

reasonable expectation that any bidder in the sales process would assume 212’s debt on 

comparable terms to the Stalking Horse Bid or that 212 would be entitled to enforce its 

security over the 212 Priority Collateral. Marzilli was made aware of the Assumption 

Agreement and has previously recognized the priority of 212’s security over the 212 

Priority Collateral in its own security documents. Although it is alleged that Marzilli entered 

into negotiations to assume the 212 Debt through the sales process, there were no 

substantive value discussions concerning the assumption.19 Marzilli and the Applicants 

attempts to now vest off the 212 Debt and prevent 212 from enforcing on its security are 

not in good faith.  

                                            
18 Third Eye, 2019 ONCA 508 at para 12. 
19 Monitor’s Second Report at para 46.  

https://canlii.ca/t/j12dh
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29. The Court must also consider section 36(3) of the CCAA when making an order 

disposing of assets, which provides:20  

Factors to be considered  

(3) In deciding whether to grant the authorization, the court is to consider, among 
other things, 

(a) whether the process leading to the proposed sale or disposition was 
reasonable in the circumstances; 

(b) whether the monitor approved the process leading to the proposed sale 
or disposition; 

(c) whether the monitor filed with the court a report stating that in their 
opinion the sale or disposition would be more beneficial to the creditors than 
a sale or disposition under a bankruptcy; 

(d) the extent to which the creditors were consulted; 

(e) the effects of the proposed sale or disposition on the creditors and other 
interested parties; and 

(f) whether the consideration to be received for the assets is reasonable and 
fair, taking into account their market value. 

30. The vesting order is not appropriate when considering these factors. The effect of 

the proposed Transaction on 212 could not be more prejudicial. The proposed 

Transaction does not contemplate any repayment to 212 and eliminates 212’s right to 

enforce on its first priority security interest.  

31. The Court can also make a vesting order pursuant to section 100 of the Courts of 

Justice Act, but only on such terms as are considered just.21 For all the reasons described 

above, the terms of the vesting order are not just.  

32. Taking into account 212’s Priority Collateral, it is simply not just and equitable to 

grant the proposed vesting order. 

                                            
20 Companies’ Creditors Arrangement Act, RSC 1985, c. C-36, s 36(3) [CCAA].  
21 Courts of Justice Act, RSO 1990, c C.43, s 100 [CJA]; Third Eye, 2019 ONCA 508 at para 41. 

https://canlii.ca/t/7vdw#sec36
https://canlii.ca/t/9m#sec100
https://canlii.ca/t/j12dh
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33. Further, under the principles specifically applicable to reverse vesting orders, 

which are extraordinary remedies, the order sought cannot be granted. As stated in Harte 

Gold Corp. (Re), it is inappropriate to grant a reverse vesting order where, as in the case 

at bar in respect of 212, there will be material prejudice to a creditor.22 Since the Marzilli 

Bid and the proposed Approval and Vesting Order make no provision for the assumption 

of the 212 Debt on the terms negotiated and at the arm’s length value provided for under 

the Stalking Horse SPA, 212 will be materially and inequitable prejudiced if the order is 

made.  

(2) The Marzilli Bid was not the Superior Bid   

34. The Marzilli Bid includes a cash component of $4 million. It also includes an 

assumption of the Marzilli Debt, but not the 212 Debt.  

35. The Stalking Horse Sales Process requires the Monitor, in evaluating competing 

bids, to evaluate, among other things, the assets to be included or excluded from the 

bid.23  

36. The Monitor did not properly evaluate the Marzilli Bid. The evaluation does not take 

into account the priority interest of the 212 Priority Collateral.  

37. Concluding that the Marzilli Bid is a “superior bid” ignores the value that the 

Stalking Horse SPA allocated to the 212 Priority Collateral. This amounted to up to 

$1,500,000 under the terms of the Assumption Agreement with Cardinal, based upon a 

fixed equity value for the non-cash component.24 The question is “superior for whom”? In 

essence, the Marzilli Bid is superior for Marzilli (no information is provided concerning the 

$300,000 cash that is apparently not being paid to Cardinal). These facts do not establish 

that the Marzilli Bid is superior for the Applicants or their priority stakeholders.  

                                            
22 Harte Gold Corp. (Re), 2022 ONSC 653.  
23 Pinheiro Affidavit at para 21, Exhibit I, Stalking Horse Sales Process, s 21.  
24 Pinheiro Affidavit, Exhibit H, Assumption Agreement. 

https://canlii.ca/t/jmdl6
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(3) The CCAA cannot be used to permit foreclosure otherwise not entitled to 
under the PPSA  

38. To the extent that the Marzilli Bid relies on the Marzilli Debt as a basis for obtaining 

the approval of the proposed Transaction and the vesting out of 212’s interests, the effect 

of such arrangements will be to permit a subordinate creditor to foreclose the interests of 

a priority creditor. This is contrary to the PPSA and generally applicable law.  

(4) Equitable subordination is appropriate  

39. To the extent that the Applicants and Marzilli purport to rely on the Deposit Facility 

Charge as justifying the vesting out of 212’s interest, this charge must be subordinated to 

212’s interests in the 212 Priority Collateral.  

40. The Deposit Facility Charge was only granted on the basis of the debt assumption 

arrangements with Cardinal. These arrangements are an equity in favour of 212 that must 

be given effect with the Deposit Facility Charge so as to preserve 212’s priority. Relying 

on the Deposit Facility Charge to assert a priority over 212 would amount to bad faith on 

the part of the Applicants and Cardinal and the interests under this charge should be 

subordinated to the interests of 212.25 

  

                                            
25 Bulut v Brampton (City), 200 CanLII 5709 at paras 87-90 (ON CA), 95 ACWS (3d) 1018.  

https://canlii.ca/t/1cwwm
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IV – RELIEF REQUESTED 

41. 212 requests that this Court refuse to grant the Approval and Vesting Order and, 

as a result, the Ancillary Order which seeks relief arising from the Approval and Vesting 

Order.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 30th day of January, 2023  

                                    ___________________________ 
GOWLING WLG (CANADA) LLP 

Barristers & Solicitors 
1 First Canadian Place 

100 King Street West, Suite 1600 
Toronto ON M5X 1G5 

 
Clifton Prophet (LSO#34845K) 

Tel: (416) 862-3509 
clifton.prophet@gowlingwlg.com  

 
Lawyers for 2125028 Ontario Inc.  

 
 
  

mailto:clifton.prophet@gowlingwlg.com


- 13 - 
 

 

SCHEDULE “A”  

LIST OF AUTHORITIES 

 

1. Third Eye Capital Corporation v Ressources Dianor Inc./Dianor Resources Inc., 
2019 ONCA 508 

2. Harte Gold Corp. (Re), 2022 ONSC 653 

3. Bulut v Brampton (City), 2000 CanLII 5709 

 
  

https://canlii.ca/t/j12dh
https://canlii.ca/t/jmdl6
https://canlii.ca/t/1cwwm


- 14 - 
 

 

SCHEDULE “B” 

 
TEXT OF STATUTES, REGULATIONS & BY-LAWS 

 

Companies’ Creditors Arrangement Act, RSC 1985, c. C-36 

Restriction on disposition of business assets 

36 (1) A debtor company in respect of which an order has been made under this Act 
may not sell or otherwise dispose of assets outside the ordinary course of business 
unless authorized to do so by a court. Despite any requirement for shareholder 
approval, including one under federal or provincial law, the court may authorize the sale 
or disposition even if shareholder approval was not obtained. 

Notice to creditors 

(2) A company that applies to the court for an authorization is to give notice of the 
application to the secured creditors who are likely to be affected by the proposed sale or 
disposition. 

Factors to be considered 

(3) In deciding whether to grant the authorization, the court is to consider, among other 
things, 

(a) whether the process leading to the proposed sale or disposition was 
reasonable in the circumstances; 

(b) whether the monitor approved the process leading to the proposed sale or 
disposition; 

(c) whether the monitor filed with the court a report stating that in their opinion the 
sale or disposition would be more beneficial to the creditors than a sale or 
disposition under a bankruptcy; 

(d) the extent to which the creditors were consulted; 

(e) the effects of the proposed sale or disposition on the creditors and other 
interested parties; and 

(f) whether the consideration to be received for the assets is reasonable and fair, 
taking into account their market value. 

Additional factors — related persons 
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(4) If the proposed sale or disposition is to a person who is related to the company, the 
court may, after considering the factors referred to in subsection (3), grant the 
authorization only if it is satisfied that 

(a) good faith efforts were made to sell or otherwise dispose of the assets to 
persons who are not related to the company; and 

(b) the consideration to be received is superior to the consideration that would be 
received under any other offer made in accordance with the process leading to 
the proposed sale or disposition. 

Related persons 

(5) For the purpose of subsection (4), a person who is related to the company includes 

(a) a director or officer of the company; 

(b) a person who has or has had, directly or indirectly, control in fact of the 
company; and 

(c) a person who is related to a person described in paragraph (a) or (b). 

Assets may be disposed of free and clear 

(6) The court may authorize a sale or disposition free and clear of any security, charge 
or other restriction and, if it does, it shall also order that other assets of the company or 
the proceeds of the sale or disposition be subject to a security, charge or other 
restriction in favour of the creditor whose security, charge or other restriction is to be 
affected by the order. 

Restriction — employers 

(7) The court may grant the authorization only if the court is satisfied that the company 
can and will make the payments that would have been required under paragraphs 
6(5)(a) and (6)(a) if the court had sanctioned the compromise or arrangement. 

Restriction — intellectual property 

(8) If, on the day on which an order is made under this Act in respect of the company, 
the company is a party to an agreement that grants to another party a right to use 
intellectual property that is included in a sale or disposition authorized under subsection 
(6), that sale or disposition does not affect that other party’s right to use the intellectual 
property — including the other party’s right to enforce an exclusive use — during the 
term of the agreement, including any period for which the other party extends the 
agreement as of right, as long as the other party continues to perform its obligations 
under the agreement in relation to the use of the intellectual property. 
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Courts of Justice Act, RSO 1990, c C.43  

Vesting orders 

100 A court may by order vest in any person an interest in real or personal property that 
the court has authority to order be disposed of, encumbered or conveyed.  R.S.O. 1990, 
c. C.43, s. 100. 
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	17. The sales process requires the repayment of $3.7 million to Cardinal at closing, which is reflected in the Marzilli Bid. The Marzilli Bid does not set out how the remaining $300,000 cash will be distributed or to whom. The Marzilli Bid and related...
	18. Marzilli is the proposed purchaser of CPC arising from the sales process.
	19. 212’s willingness to not oppose the sale and investment solicitation process and the Deposit Facility Charge was based on, and 212 relied upon, the assumption of debt by the Stalking Horse Bidder and the disclosure of these assumption arrangements...
	III – STATEMENT OF ISSUES, LAW & AUTHORITIES
	20. The issues to be determined on this motion are as follows:
	(1) Should this Court grant the Approval and Vesting Order?
	(2) Was the Marzilli Bid the superior bid?
	(3) Can the CCAA be used to achieve a foreclosure that a party is not entitled to under the PPSA?
	(4) Is equitable subordination appropriate?
	(1) The Approval and Vesting Order should not be granted

	21. The Approval and Vesting Order proposes to vest off 212’s priority interest in the 212 Priority Collateral and transfer CPC’s liabilities to 212 to ResidualCo., an entity which will not have valuable assets relative to its liability.
	22. The framework to determine whether a third party interest should be extinguished in a vesting order was established in Third Eye Capital Corporation v Ressources Dianor Inc./Dianor Resources Inc., which sets out a three-factor cascading analysis:
	(1) first, the nature and strength of the interest that is proposed to be extinguished;
	(2) second, whether the interest holder has consented to the vesting out of their interest either in the insolvency process itself or in agreements reached prior to the insolvency; and
	(3) third, if the first two steps prove to be ambiguous or inconclusive, a consideration of the equities to determine if a vesting order is appropriate in the circumstances.
	23. A consideration of the equities includes, but is not limited to:
	consideration of the prejudice, if any, to the third party interest holder; whether the third party may be adequately compensated for its interest from the proceeds of the disposition or sale; whether, based on evidence of value, there is any equity i...
	24. On the first factor, 212 holds a first priority purchase money security interest in the 212 Priority Collateral.  There is no disagreement on the priority of the 212 Priority Collateral. In fact, even the Marzilli GSA recognizes the priority of th...
	25. On the second factor, 212 has not consented to the vesting out of its interest. To the contrary, 212 has consistently taken the position that its priority interest must not be vested out. The Assumption Agreement reflects this position, making cle...
	26. On the third factor, the equities clearly weigh in favour of 212. A vesting order vesting out 212’s security interest is not appropriate.
	27. The vesting order will result in significant prejudice to 212 without any compensation for its interest. The Marzilli Bid includes a $300,000 cash component after repayment to Cardinal. This amount would not satisfy the 212 Debt and there is no in...
	28. Moreover, the parties are not acting in good faith. 212 had a good faith and reasonable expectation that any bidder in the sales process would assume 212’s debt on comparable terms to the Stalking Horse Bid or that 212 would be entitled to enforce...
	29. The Court must also consider section 36(3) of the CCAA when making an order disposing of assets, which provides:
	Factors to be considered
	(3) In deciding whether to grant the authorization, the court is to consider, among other things,
	(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;
	(b) whether the monitor approved the process leading to the proposed sale or disposition;
	(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would be more beneficial to the creditors than a sale or disposition under a bankruptcy;
	(d) the extent to which the creditors were consulted;
	(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and
	(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market value.
	30. The vesting order is not appropriate when considering these factors. The effect of the proposed Transaction on 212 could not be more prejudicial. The proposed Transaction does not contemplate any repayment to 212 and eliminates 212’s right to enfo...
	31. The Court can also make a vesting order pursuant to section 100 of the Courts of Justice Act, but only on such terms as are considered just.  For all the reasons described above, the terms of the vesting order are not just.
	32. Taking into account 212’s Priority Collateral, it is simply not just and equitable to grant the proposed vesting order.
	33. Further, under the principles specifically applicable to reverse vesting orders, which are extraordinary remedies, the order sought cannot be granted. As stated in Harte Gold Corp. (Re), it is inappropriate to grant a reverse vesting order where, ...
	(2) The Marzilli Bid was not the Superior Bid

	34. The Marzilli Bid includes a cash component of $4 million. It also includes an assumption of the Marzilli Debt, but not the 212 Debt.
	35. The Stalking Horse Sales Process requires the Monitor, in evaluating competing bids, to evaluate, among other things, the assets to be included or excluded from the bid.
	36. The Monitor did not properly evaluate the Marzilli Bid. The evaluation does not take into account the priority interest of the 212 Priority Collateral.
	37. Concluding that the Marzilli Bid is a “superior bid” ignores the value that the Stalking Horse SPA allocated to the 212 Priority Collateral. This amounted to up to $1,500,000 under the terms of the Assumption Agreement with Cardinal, based upon a ...
	(3) The CCAA cannot be used to permit foreclosure otherwise not entitled to under the PPSA

	38. To the extent that the Marzilli Bid relies on the Marzilli Debt as a basis for obtaining the approval of the proposed Transaction and the vesting out of 212’s interests, the effect of such arrangements will be to permit a subordinate creditor to f...
	(4) Equitable subordination is appropriate
	39. To the extent that the Applicants and Marzilli purport to rely on the Deposit Facility Charge as justifying the vesting out of 212’s interest, this charge must be subordinated to 212’s interests in the 212 Priority Collateral.
	40. The Deposit Facility Charge was only granted on the basis of the debt assumption arrangements with Cardinal. These arrangements are an equity in favour of 212 that must be given effect with the Deposit Facility Charge so as to preserve 212’s prior...
	Iv – RELIEF REQUESTED
	41. 212 requests that this Court refuse to grant the Approval and Vesting Order and, as a result, the Ancillary Order which seeks relief arising from the Approval and Vesting Order.
	ALL OF WHICH IS RESPECTFULLY SUBMITTED this 30th day of January, 2023
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	Companies’ Creditors Arrangement Act, RSC 1985, c. C-36
	Restriction on disposition of business assets
	36 (1) A debtor company in respect of which an order has been made under this Act may not sell or otherwise dispose of assets outside the ordinary course of business unless authorized to do so by a court. Despite any requirement for shareholder approv...
	Notice to creditors
	(2) A company that applies to the court for an authorization is to give notice of the application to the secured creditors who are likely to be affected by the proposed sale or disposition.
	Factors to be considered
	(3) In deciding whether to grant the authorization, the court is to consider, among other things,
	(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;
	(b) whether the monitor approved the process leading to the proposed sale or disposition;
	(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would be more beneficial to the creditors than a sale or disposition under a bankruptcy;
	(d) the extent to which the creditors were consulted;
	(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and
	(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market value.
	Additional factors — related persons
	(4) If the proposed sale or disposition is to a person who is related to the company, the court may, after considering the factors referred to in subsection (3), grant the authorization only if it is satisfied that
	(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to the company; and
	(b) the consideration to be received is superior to the consideration that would be received under any other offer made in accordance with the process leading to the proposed sale or disposition.
	Related persons
	(5) For the purpose of subsection (4), a person who is related to the company includes
	(a) a director or officer of the company;
	(b) a person who has or has had, directly or indirectly, control in fact of the company; and
	(c) a person who is related to a person described in paragraph (a) or (b).
	Assets may be disposed of free and clear
	(6) The court may authorize a sale or disposition free and clear of any security, charge or other restriction and, if it does, it shall also order that other assets of the company or the proceeds of the sale or disposition be subject to a security, ch...
	Restriction — employers
	(7) The court may grant the authorization only if the court is satisfied that the company can and will make the payments that would have been required under paragraphs 6(5)(a) and (6)(a) if the court had sanctioned the compromise or arrangement.
	Restriction — intellectual property
	(8) If, on the day on which an order is made under this Act in respect of the company, the company is a party to an agreement that grants to another party a right to use intellectual property that is included in a sale or disposition authorized under ...
	Courts of Justice Act, RSO 1990, c C.43
	Vesting orders
	100 A court may by order vest in any person an interest in real or personal property that the court has authority to order be disposed of, encumbered or conveyed.  R.S.O. 1990, c. C.43, s. 100.

